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[A] Background: 

Ontario Internal Audit Division 
Ontario Power- Authority 

Special Audit of Sunk Costs Payable to TransCanada Energy _Ltd. 
March, 2011 

PRIVILEGED & CONFIDENTIAL- HIGH SENSITIVITY 

In October 2009, the OPA signed a contract with TransCanada Energy Ltd. (TCE) to 
design, build and operate a 900 ·megawatt gas-fired generating station in Oakville over a 
20-year term. 

The contract was cancelled at the direction of the Ministry of Energy of Ontario during 
October 2010 and the OPA has agreed to reimburse TCE for its sunk costs associated with 
the development of the Oakville Generating Station. 

As of February 28, 2011, TCE has provided the OPA with 2 binders that include supporting 
documentation for the development and implementation costs incurred as part of the 
project. The total amount being claimed by TCE as sunk costs is approximately $37M as 
of February 28, 2011. These costs include interest costs, which will continue to accrue 
overtime. 

These amounts have not been audited to date and have not been validated as true "sunk 
costs" by the OPA. A verification audit has been requested to be completed by the 
Finance Revenue Audit Service Team (FRAST) of the Ministry of Finance. 

[B] Engagement Objectives, Criteria and Scope 

Engagement Objective 
The audit objectives are to provide OPA management with assurance that: 

• The costs submitted by TCE to be paid by the OPA meet the definition of "sunk 
costs" (as established for the terms of this review) and are eligible for recovery 
byTCE. 

• The amounts claimed by TCE were incurred in relation to the contracted Oakville 
Generating Station. 

• The eligible sunk costs submitted for recovery by TCE include adequate 
supporting documentation to verify the accuracy and existence of amounts 
claimed. 

Definition of "sunk cost": A cost that is incurred but not recoverable (in whole or in part). 
Not Recoverable, for the "purpose of this review, refers to the inability of TCE to recover any 
or all of the costs incurred in any present or future undertaking. 
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Ontario Internal Audit Division 
Ontario Power Authority 

Special Audit of Sunk Costs Payable to TransCanada Energy Ltd. 
March, 2011 

PRIVILEGED & CONFIDENTIAL- HIGH SENSITIVITY 

Criteria 
The submitted costs: 

1. Meet the definition of "sunk cost"; 
2. Were incurred in relation to the planned Oakville Generating Station; 
3. Were reasonable in amount; and 
4. Were paid by TCE. 

Scope 
The scope of this review includes: 

• Review of the binders and supporting documentation supplied by TCE for 
recovery of sunk costs. 

• Review of any applicable documentation (e.g. negotiation terms, 
correspondence, agreements, evidence of payment, etc.) surrounding the terms 
of the costs being claimed by TCE for background. 

• Scope of sample testing (including sample size) to be discussed and confirmed 
with management prior to sample testing. 

• Limitations of a review based on documentation alone: 
We are reliant on tlie integrity and. accuracy of the information provided. It is 
assumed that documented costs were actually incurred and related 
documentation is accurate. For example, in reviewing the labour costs, we 
assume: 
o That the listed employees actual exist; 
o That those employees have the stated job titles; 
o That those employees worked on the project for stated number of hours and 

for the implied rate; and 
o That TCE paid the stated amount for the work. 

• Limitations in the data 
The data provided may in turn limit some planned audit procedures. For 
example, TCE's employment charge rates are based on the midpoint salary for 
the position, rather than the specific compensation of the individual assigned to 
the project. This is done to preserve the confidentiality of individual salaries. 
Consequently, the amount quoted as a cost incurred is not necessarily the 
amount that was actually paid and cannot be traced to the actual payment 
amount. 

Interest during construction is out of scope of this review. 
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Ontario Internal Audit Division 
Ontario Power-Authority· 

Special Audit of Sunk Costs Payable to TransCanada Energy Ltd. 
March,2011 

PRIVILEGED & CONFIDENTIAL- HIGH SENSITIVITY 

[C] Engagement Approach, Methodology & Engagement Reporting 

Our engagement approach will include the following: 
·~ Obtain summary and detailedspreadsheets (in suitable Excel format) from TCEvia 

the· OPA contact. These spreadsheets will include updated costs. as at 
approximately end of March 2011. Subsequent changes by TCE to these 

. spreadsheets will be tracked and reconciled by OPA. 
•: Aggregate the spreadsheet data into categories (such as labour costs, invoices, 

employee expenses). 
•·· For each category, select a sample for review and request the corresponding 

documents (i.e,, invoices, receipts, evidence of payment) from TCE via the OPA 
contact. Risk and sensitivity will be considered in selecting the samples. For 
example, while employee expenses constitute a very small portion of the total 
amount that TCE is claiming, these expenses are of a very sensitive nature and the 
sampling will be adjusted accordingly. 

• Some audit procedures may require assistance from OPA Management. 
• Review the sample data and note any findings for discussion with and follow-up by 

OPA Management. 

[D] Key Stakeholders & Client Contacts 

• Michael Killeavy, Director, Contract Management, Electricity Resources 
• Deborah Langelaan, Manager, Natural Gas Projects, Electricity Resources 
• Bonny Wong, Manager, Accounting 

[E) Engagement Timing & Deliverables 

Analysis of the TCE provided spreadsheets of the summary and detailed data would begin 
upon the receipt by FRAST from OPA. As a category sample is selected for review, the 
selection will be discussed with the OPA contact along with a request for the corresponding 
category sample documentation (i.e., invoices, receipts, evidence of payments) that the 
OPA contact will convey to TCE. The prioritization will also be discussed with OPA. 

In the interest of expediency, all of the category sample documentation requests will be 
conveyed before undertaking the review of the received sample documentation for a given 
category. As well, FRAST will review a category sample after all of the requested sample 
documentation has been received for the particular category. Category sample review may 
trigger further requests for information/data. 
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At present fieldwork for the audit is expected to commence the first week of April, provided 
the required information is received from TCE. The field work time will depend on how 
quickly TCE and the OPA staff respond to our issues raised and our documentation 
requests. Information requests could include receipt. of original documentation, where 
needed. For example, a request of soft copies of the information pertaining to the two 
hardcopy binders on March 21, 2011 has still not been received from TCE in full. Provided 
this delay is not typical, as a best case scenario the fieldwork may be completed by the end 
of April. 

Throughout the audit, FRAST will communicate with OPA staff and management to provide 
updates on a regular basis. Upon conclusion of the engagement, FRAST will prepare a 
draft report outlining our findings for discussion with OPA management at an exit meeting. 
A final report will be issued one week after receiving comments from OPA management. 
Specific items that the report will include: 

1. Audit Objectives 
2. Audit Approach . 
3. Audit results based on the audit's Objectives and Approach. 

The draft and final reports will be issued to Susan Kennedy, Director 
Corporate/Commercial Law Group. 

[F] Engagement Team 

• Richard King -Senior Audit Manager 
• Ted Speevak- Consultant 
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Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 

Importance: 

Michael Killeavy 
Friday, April 01, 2011 3:50 PM 
Susan Kennedy; 'Sebastiana, Rocco'; 'Smith, Elliot' 
Deborah Langelaan; JoAnne Butler 
TCE Matter- Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix of 
TCE .... 

High 

***PRIVILEGED AND CONFIDENTIAL-PREPARED IN CONTEMPLATION OF LITIGATION*** 

Colin and Alex Pourbaix spoke on the telephone this morning. Colin has asked me to prepare a follow-up email 
addressing several points that Alex raised during the telephone call. My proposed email is below: 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

CONFIDENTIAL & WITHOUT PREJUDICE 

Alex, 

Thank you for taking the time to speak with me this morning. I wish to reiterate that the OPA proposal was made in 
good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you raised a 

· number of matters to which I would like to respond directly. 

We have conducted our own analysis of the CAP EX for the peaking plant and we believe that the estimate that you are 
proposing is rather high. Your team has not been completely transparent with us about how you arrived at your CAP EX 
build up so we have undertaken some independent costing and referred to independent experts for their advice. All of 
these sources indicate to us that the CAPEX for a peaking plant like the one we are discussing ought to be around 
$750,000/MW, excluding gas and electrical interconnection costs. In order to bridge the divide between your team and 
our team we proposed a target costing mechanism, which would provide for the adjustment of the NRR up or down 
based on the actual CAPEX upon achieving Commercial Operation. We think that this is a reasonable way forward and 
provide both TCE and the OPA with an incentive to control CAPEX. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an average annual contract 
capacity. At a meeting held on 25 January 2011 where your team presented your CAP EX estimate to our team, TCE 
indicated a 540 MW ISO rating for the combustion turbines. We thought a 500 MW Contract Capacity on average was 
achievable. TCE is free to nominate seasonal capacities for the combustion turbines, and we would expect that the 
summer season contract capacity would be lower than the contract capacity in the winter season. There is an IESO 
requirement for 500 MW of capacity at 35 degree Celsius, and we recognize that this isn't likely achievable. We're 
happy to contact the IESO to see if this can be relaxed. 

You also raised an issue with the computation of the net present value ("NPV") of cash flows to TCE. We did this 
computation on an after-tax basis, and we did our modelling on the basis of an all-equity investment and only 
considered the cash flows generated by the proposed facility during the 25 year contract term. We took this approach 
because we did not want to impose a capital structure on you for the investment in the facility, any addition of debt to 
the capital structure will only serve to increase the NPV as your cost of capital decreases with increasing leverage. 

You raised a concern about the residual value of the OGS not being accounted for in the NPV analysis. This is actually 
consistent with the treatment of the OGS plant and its NRR. We maintain that the value ofthe plant at the end of the 
contractterm is speculative. The residual value of the OGS was not built into the NRR for the OGS, We see no reason 
whatsoever why we should crystallize this speculative value by building it into a certain cash flow stream from the NRR 
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for the K-W plant. Our position is that, as with the OGS, the residual value of the K-W peaking facility is to TCE account. 
TCE can make of it what it wishes and value it as it wishes. We think that a plant with peaking capability affords the 
system with a great deal of flexibility, which will have real value in the future. 

It is hard for us to land on a NPV for the K-W plant without knowing how TCE values the residual value and what capital 
structure TCE proposes to use for the K-W plant, consequently our team stayed silent on any specific NPV for the K-W 

plant. 

I believe that there is continued value in our two teams continuing to discuss the differences we have in the hope that 
we might successfully bridge the gaps and come to a settlement and wind up the OGS contract. 

Colin 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

1 appreciate your comments on ths proposed response back. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Cl')ris~in~ Lafleu_r 

From: Michael Killeavy 
Sent: 
To: 
Cc: 

Saturday, April 02, 2011 12:44 PM 
JoAnne Butler; Susan Kennedy 
Deborah Langelaan 

Subject: 
Attachments: 

RE: TCE Matter - Proposed 6 April 2011 BOD Presentation 
OGS_BOD_CM_20110406 v2.ppt 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is the proposed presentation. Deb's still reviewing it. I have sent a copy to Len 
Griffiths at BJ but he's not yet responded to my email. 

I have asked John Zych for. time on 6 April, to which he was amenable. I also explained that 
the presentation would be late, but we'd try to get it to them in advance. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell} 
Michael.killeavy@powerauthority.on.ca 
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Winding Up of the Oakville 

Generating Station {OGS) Contract 

Board of Directors - For Information 

ONTARtQf, 
POWER AUTAORITY CJI· 

April 6, 2011 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Summary 

• OPA has made a counter-proposal to the TCE proposal 
of 10 March 2011. : 

• The salient features are: 

1. Net Revenue Requirement (NRR) of $12,500/MW-month; 

2. 25-year contract term; 

3. 500 MW Contract Capacity; ; 

4. Payment for $37M in OGS Sunk €osts overthe term; 

5. Separate payment for gas/electnical interconnections; 

6. Assistance on mitigating PlannitrJ.g.Act approvals risk; 

2 Privileged and Confidential - Prepared in Contemplation of Litigation · OM'FARIO(I 
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Net Revenue Requirement 

• The OPA proposed NRR is based on a targeted capital cost 
exp~nditure (CAPEX) of $400 million and reasonable projected 
operating expenditures (OPEX). This CAPEX is based on an 
independent review by our technical expert as well as published 
i11formation on other similar generation facilities. · . 

• . TCE hqs a much higher proposed CAP EX of $540 million. TCE 
could not satisfactorily explain why its CAPEX was so high. · 

• TCE's $540 million CAPEX estimate translated into an NRR of 
$16,900/MW-month. This is slightly below the OGS NRR of 
$17,277/MW-month, which was roughly a $1 billion projected 
CAP EX. 

• The QPA believes that the TCE NRR is far too high for a plantthat is 
much smaller in size, even when factoring in the anticipated 
financipl value of the OGS 

3 Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIOIJ 
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Net Revenue Requirement - Targ:et Costing 

• In order to mitigate the CAPEX risk we proposed to TCE that we 
target cost the CAPEX, where the OPA and TCE would share 
equally on any CAPEX increases above or decreases below the 
target CAP EX (gain share/pain share). The final NRR would .then be 
adjusted upwards or downwards depencl:ing on final shares based 
on the actual CAPEX. 

• A target cost mechanism with gain shan~/pain share provides both 
TCE and the OPA with an incentive to bring the project in below the 
target CAPEX. · 

• The target costing approach is commonl:y,used in the energy and 
infrastructure industries to provide an incentive to both sides to 
minimize CAP EX. We understand that TCE has used target costing 
itself and is consequently familiar with the concept. 
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Net Revenue Requirement 

NRR Comparison 
•PiantNRR a.Fixed GD&M-Portion •connection-Adder 

20,QQQ -·PRIVILIGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION-• 

18.7 50 ---·-· ----·······--··-------···----···--··-··-·-··-·--···-··--··-···---··----· -------------·-···-·-··-·- ·-------------··------·---------------------------------- --------------

17,500 

16,250 ~----

15,000 
~ * 13 750 It) • ..... 
~ 12,500 
'!· •. 

_--~ 11,250 

.Z 10 000 -. 
8,750 

7, 500 ~----- -

6,250 

5,000 
SWGTA [20-Year] NYR [20-Year] TCE-Offer [20,Year] OPA-Counter [20-Year OPA~Counter [25-Year] 

Eqv.] 
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Annual Payments Based o;n N1RR 

6 

fNTD: Insert slide showing annual.$ pa,yments based on 
NRR and state assumptionsl 
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·. · · .··. Contract Term 

· • QPA ~ontracts typically have 20-year terms. 

" A longer term allows for CAPEX to be recovered over a 
longer period of time, which reduces the NRR. 

• TCE had asked for a 30 year term. This would set a 
precedent for gas-fired generation contracts for the OPA. 

7 
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Contract Term 

• The OPA proposed a 25-year term. 

• In analyzing the TCE numbers it too ked to us as if TCE 
were actually using a 20-year time horizon for recovering 
its costs. 

• Portlands Energy Centre has an option for an additional 
five years on the 20-year term to make the contract have 
a 25-year term. 

8 
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Contract Capacity 

• The Long-term Energy Plan ("L TEP~') indicates the need 
for a. p(3aking generation facility in the Kitchener-

, 

WatE3rloo-Cambridge area. 

• PSP has indicated that at least 450 MW of summer 
peakir1g capacity is required. 

• The OPA proposed an average 500 MW of Contract 
Capacity to provide additional system flexibility in the 
summer months and to reduce the NRR on per MW 
basis. 

9 
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Contract Capacity 

• The 500 MW we proposed is an average annual 
Contract Capacity. 

• The nameplate capacity the GT units TCE proposes to 
use is 540 MW. 

• We have given TCE the flexibility to nominate seasonal 
Contract Capacities for the purposes of imputing 
revenue and performing capacity check tests. 

'•·\, 
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OGS Sunk Costs 

• TCE has claimed $37 million in OGS Sunk Costs. 

• The OPA has the Ministry of Finance auditing these 
costs. 

• We proposed to include the amount of OGS Sunk Costs 
in the NRR provided the costs were reasonable and 
substantiated. 

ONTARIO' 
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Interconnection Costs 

• The OPA proposed to pay for the gas and electrical 
interconnection costs on a cost-recovery basis. 

• This is done on some other OPA contracts. 

• Paying on a cost-recovery basis, i.e., a pass-through 
cost to the OPA is cheapest for the ratepayer since there 
is no opportunity to charge an additional risk premium on 
top of the actual cost. 

• The interconnection costs are estimated at about $100 
million ' 

ONTARIO,,, 
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Approvals and Permitting Risk Mitigation . 

. .. ~ TC!= had proposed to the OPA that it be protecteq from . 
all permitting and approvals risk. 

• This basically puts the OPA in the developer role, a role 
in which we are not comfortable. 

• As a compromise, we proposed to approach the 
government to have it provide a Planning Act approvals 
exemption, similar to what had been done for the York 

. Energy centre project. 

·oNTARIO' 
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Approvals and Permitting Risk Mitigatio.n 

· Risk Description Owner · .. Mitigation Strategies 

. Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing . · which was done for YEC using s. 
Amendment, Zoning By-Law 62.01 (1) of he Act. 
Amendment, etc. 

' 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied ·Housing developer, but regulation can be passed 

to influence the factors used. [NTD: How 
else to mitigate?] 

· Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing · under s. 34(19) of the Act. 

. Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
' Environmental Screening Process , the Act. 

• Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1 (a) 
• Certificates of Approval · of the Act and/or a regulation to issue a 

• C of A under s. 175.1 (f) of the Act 



'<, ·4pprovals and Permitting Risk Mitigation 

: Ri!;k De!)cription l Owner 

\!Ontario Water Resources Act Approvals I Ministry of the Environment 
,. : !:···1 - ~ . . ·' ' ' . 

, ..•... 
'.: 

Ontario Energy Board ,: Qptario Energy J;loard Act Approvals, 
i e.g., lea veto construct for a gas line or an 
l .. ~)edricity trar~smission line · 

.;.• 

'Property Rights 
.·--- ' ~ .... :~---· ·- . . . 

.;,,· 

:l·' 
. ·_.,;~:.:·· 

... ,, . . , .. 
., ;' 
.. ,. 
-~ ; :· 
' . '1-: 

'rrHmlcipa! Apt 
:.1\(lyl')icipal By-Laws e.g., PM2.5 enacted 

• : (pursuantto s. 10 an s. 11 of the Act. 
. • - -~ ;• ''I,.. ' > : , -. '. , . . ' 

,, .. , 

.. Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

" Mitigation Strategies 

t Exempting regulation. 

.1; 

f Exempting regulation under s. 127(1 )(f) of 
• the Act can exempt a party from any 

.,. provisions of the Act. · · 

There is no express statutory authority to 
'' expropriate land for a generation facility. 

Section 8(4) of the Ministry of Government 

.. , 

:1·-

-·~ 
...• 

I' 

l. 

"- Services Act .provides for. expropriatio~ for a ., •... 
. government-related agency. A regulation • r 

·.1· under s. 20( d) of that same Act would be ' 
: • required to make the OPA a government-
. related agency 

Section 451.1 (1) allows for a regulation to 
· impose limits on municipal powers, however, 
the regulation is deemed to be revoked after 

!18 months. Legislation might be.require.d to 
l permanently override a municipal by-law. 
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TCE Response to OPA Counter-Proposal 

• TCE has indicated that it does not accept the OPA 
counter-proposal. 

• TCE believes that the financial offering by the OPA is too 
low and that there isn't sufficient compensation for it to 
recover its CAPEX and the anticipated financial value of 
the OGS contract. 

·. ONTARIO lj , 
POWERAUTHORITY L! 



Next Steps 

! TBD 
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From: JohnZych 
Sent: 
To: 

Tuesday, April 05, 2011 3:45 PM 
Michael Lyle; Susan Kennedy 

Subject: 
Attachments: 

FW: BOD Presentation- TCE Matter Status Update 
OGS_BOD_CM_2011 0406 v5 R2.ppt 

FYI. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 

. Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient( s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is stricUy 
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 

From: John Zych 
Sent: April 5, 2011 3:20 PM 
To: James Hinds 
Cc: Colin Andersen; JoAnne Butler; Michael Killeavy 
Subject: BOD Presentation - TCE Matter Status Update 

Management feels that it will be useful to brief the Board on this matter this week. There is no opening to do so on 
Thursday, but on Wednesday, after the Board stakeholders meeting ends at about 5:00p.m. we can fit it in. Electricity 
Resources has prepared a slide deck on this topic. 

Colin asks whether you agree to add this matter to the Board agenda after the Board stakeholders meeting ends at about 
5:00p.m. (about 30 minutes is needed) and whether you have any comments on the slide deck. 

The dinner for John Beck commences at 6:00 p.m. 

As for sending this material to the Board members, we can send it via e-mail today or hand it out to the Board members at 
the beginning of the Board stakeholders meeting tomorrow, which will leave them time to review it. 

Please advise. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto; ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967~1947 OPA Fax 
416:416~324-5488 Personal Fax 
John.Zych@powerauihority.on.ca 
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This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011. 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPAcounter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
specifically describe the :issue:s it ~~·as ~ith the. ORA .. · 
counter-proposal. ; "· 

• We will wait for specific feedbackJPC>rnlTCE. ·.· 
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OPA Counter-Proposal 

,~t Reve~ue R~.quiremen~ 
6,900/MW-month 

~.~n_ancing Assl!mptions Unknown 

... ]; .. ~.9~-~rac.:t Ter01 

·l; .C9ntract Capacity 

SL!nlt Gost Trea.tment Sum Payrrent of $37mm 

l~.~~(EI.ectrica! l~terconnectic;;ms JPayment in addition to the NRR 

El:'Pe:!'l~i.tl:'res 

Ooerational E~pendi_ture_s 
·· Little Visibility 

2,500/MW-month 

f Assumed 7.5% Cost of Equity, aU 
equity project. 

Years 

500MW 

'J Amortize over 25 years - no returns 

-~,:Payment in addition to the N~R 

l$400mm 

Reasonable 

•.!;Assistance/Protection fr~m mitigating :(:provide Planning Act approvals 
· , Plannina Act approvals nsk 

indicates need f~r peak_ing gefieration in KWCG; need at 
!east450 MWof summer peaking capacity, average of 500 MW. 

]. provides additional system flexibility and reduces NRR on per MW 

$37mm cur~ently being audited by Ministry of Finance for 
and reasonableness. · 

Precedent- Portlands Energy Cent~e and NYR Peaking Plant. 
on a cost recovery basis, i.e. no oppor.tunity to charge an 

risk premium on top of active costs. TCE estimate is 
±20%. . 

Our CAP EX based on independent review by our Technical Expert 
published information on other similar generation facilities; had 

· orooosed a target cost on any CAP EX increase. 

has given us limited insights Into their operating expenses. 

have used advice from our technic~! ~risultant on reasonable 

Prec~dent- NYR Peaking Plant regulatiOn enacted by the 
province. 
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Net Revenue Requirement 

-

20,000 

18,750 

17,500 

16,250 -1 --- --

15,000 +--·-·--
tit 
10 13,750 -1 ·--· -.... 
0 N 12,500 

~ 
~ 11,250 
z 
-10,000 

8,750 

7,500 

6,250 -1 ---

5,000 -1--
SWGTA [20-Year] 

Preliminary NRR Comparison 
IIPiantNRR II Fixed GD&M-Portion II.Connection-Adder 

·- -··. - ·-···. .. - .. - -----------------···· . ·-- -----·-······ ·-------- -------------- __ , ______ .... 
*-PRIVILIGED AND CONFIDENTIAL- PREPARED,,IN CON'fEMPLATION OF:LITIGATION*-

NYR [20-Year] TCE-Off~r [20-Ye.~r] . OPA-Counter [20-Year OPA-Counter [25-Year] 
Eqv.] 
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Annual Payments Based on NRR 

[ - . -- a Evaluated Cost (COD$/MW) a connection Cost (COD$/MW) I 
2,800,000 

2,600,000 

_2,400,()00 

***PRIVILIGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION••• 

·~ :a;: 2,200,000 

1 t:&2.ooo,ooo +--·--- · ---· 
··~ . 

. 'E 1,800,000 -1-·----------·--------------------·--··--
,_Q) 
E 1 ,600,000 -1 I 
··>-
IU 1 400 000 -1---1 .. 0:. I I. , . 

'f: 1,200,000 ~ I 
0 
0.1,000,000 -1--1 
0.. 
:::s 800 000 -1--1 (/) .. ' 

600,000 -1---1 

400,000 +---1 

200,000 +-----1 

0 +----' 
Oakville TCE Offer Feb 2011 
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Approvals and Permitting Ris.k .Mitigation 

Risk Description Owner Mitigation Strategies 

.. 
. Planning Act Approvals, e.g., Ministiy of Municipal: Affairs: and · Exempting regulation similar to that 
• Interim Control By-Law, Official Plan Housing . which was done for YEC using s. 
. Amendment, Zoning By-Law · .· 62.01 (1) of the Act. 
· Amendment, etc. 

.•. 

· Development Charges Act charges Ministry of MunicipaFAffairs;and There is no power to exempt a 
levied Housing developer, but regulation can be passed 

· to influence the factors used. 

Building Code Act Permits Ministry of Municip<;~l Affairs and Exempting regulation can be enacted 
Housing • under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment · Exempting regulation under Part IV of 
. Environmental Screening Process the Act. 

. Environmental Protection Act Ministry of the Environment . Exempting regulation under s. 175.1 (a) 
Certificates of Approval of the Act and/or a regulation to issue a 

_j • •.. C of A under s. 17·5.1 (f) of the Act 

• 



Approvals and Permitting Risk Mitigation· 

~; Ri§k Qescription l Owner 

· pntario Water Resources Act Approvals I Ministry of the Environment 

Qntario Energy Board Act Approvals, l Ontario Energy Board 
•; ~.g.; leave to construct for a gas line or an · 
··' ~lectricity transmission line 

'· property Rights 

fljw)1cipa/ Act 
] Muriicipal By~Laws e.g., PM2.5 enacted 
: p!Jrsuant to s. 10 an s. 11 of the Act. 

.r t,JS EPA vvill not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of . 
· · · ulating in Ontario. 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 
... :,,, 

. Exempting regulation. 

I ·. .· ,• 

Exempttng regulation under s. 127(1 )(f) of 
·•,· the Act can exempt a party from any 

provisions of the Act. 

· There is no express statutory authority to 
expropriate land for a generation facility. 

l Section 8( 4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. A regulation 
under s. 20( d) of that same Act would be 
required to make the OPA a government
related agency 

Section 451.1 (1) allows for a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to be revoked after 
18 months. Legislation might be required to 
permanently override a municipal by-law . . . 

7 
Privileged and Confidential - Prepared in Contemplation of Litigation 



Possible Outcomes 

Respon~e is Parties Settle 
TCE Responds 

~ Acceptable --4 an~ KWCG 
Back to the With/Without Peaking Plant 
OPA Negotiation Development 

~ Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 

Respond Commences Continue 

Litigation Settlement 
Discussions 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Importance: 

Rocco, 

-•• > •• •· ···- ·~ ••• , •••• ·-·- .- ~ • ."?.< ·.-. 

Susan Kennedy 
Wednesday, April 06, 2011 11:56 AM 
'rsebastiano@osler.com' 
Michael Killeavy; Deborah Langelaan; Michael Lyle 
Per my voicemail - call with litigation specialist 

High 

Per my voicemail, Mike Lyle would like to have a call [re TCE] with a litigation specialist by 4:00 pm today in order to brief 
on process in the event that we TCE takes action [for example, delivers statement of claim ... ] 

I understand from Deb that Paul is currently on vacation; however, the nature of the advice sought is not really TCE 
specific but more general litigation process focused, so while a litigation specialist is needed, I don't think you need to 
hunt Paul done Uust another one of your colleagues). 

My understanding is that Mike's schedule is quite flexible today. 

Thanks, 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 416-969-6054 
F: 416-969-6383 
E: susan.kennedy@powerauthoritv.on.ca 
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From: Susan Kennedy 
Sent: 
To: 

Wednesday, April 06, 2011 12:27 PM 
Michael Lyle 

Subject: RE: One other thing 
Attachments: Re: Opinion on Residual Value .... 

Memos to follow -I only seem to have paper. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April 6, 2011 12:23 PM 
To: Susan Kennedy 
Subject: One other thing 

The litigation opinion on TCE. Could you send it as well please? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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From: Michael Killeavy 
Sent: 
To: 

Thursday, February 03, 2011 7:18PM 
'ESmith@osler.com'; Deborah Langelaan 

Cc: 
Subject: 

'Pivanoff@osler.com'; 'RSebastiano@osler.com'; Michael Lyle; Susan Kennedy 
Re: Opinion on Residual Value .... 

Thank you Elliot. Your analysis is very helpful. 

As a follow up, if the OPA were to be found by a court to have repudiated the contract, would the OPA be able to rely on 
the exclusion clause related to consequential damages? 

Thanks again for this. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: Thursday, February 03, 2011 07:04 PM 
To: Michael Killeavy; Deborah Langelaan 
Cc: Ivanoff, Paul <Pivanoff@osler.com>; Sebastiane, Rocco <RSebastiano@osler.com> 
Subject: RE: Opinion on Residual Value .... 

Michael/Deb, 

As discussed, we have had a lawyer in our research group look into the question of whether the salvage value of 
TCE's facility is encompassed by the words of the OP A's October 7 letter to TCE. I've set out below his 
preliminary findings. 

Based on the standard principal of damages at common law, if we look at the benefit of the contract to TCE, it 
includes both the 20"year revenue stream from the OPA and whatever TCE is left with at the end of the term. In 
other words, on an assessment of the expectation value of damages of the contract, we would typically expect 
the residual. value would factor in. This result is more intUitive if you look to an analogy that goes the other 
way. For example, if this were a nuclear power plant rather than a gas-fired power plant, we would expect to 
discount the .significant decommissioning costs from any lost profits in calculating the damages for breach of 
contract 

L 



That said, although we would expect the residual value of the facility to factor into an assessment of damages, it 
is necessary to take into account a significant contingency in the residual value to reflect the possibility that the 
facility either does not exist or does not function in 20 years. In this particular case, that contingency would also 
need to take into account the considerable uncertainty around both the price of gas and the price of electricity in 
20 years. 

There was very little case law on point, but we did find one case that considered the concept of salvage value. It 
was a dispute between Air Canada and Ticketnet, who were partnering to develop an e-ticketing application. 
When the application was partially complete, Air Canada was to finish it and share the final product with 
Ticketnet. A dispute arose and Air Canada refused to finish the application or permit Ticketnet to finish the 
application. Ticketnet sued Air Canada for loss of profits. In calculating its lost profits, Ticketnet did not 
include any residual value for the software. The trial judge found that the lack of residual value constituted a 
conservative assumption by Ticketnet, and in part used this to draw his conclusion that the valuation was a 
reasonable one. This analysis was affirmed by the Ontario Court of Appeal. From this pomt, it c'ari be inferred 
that the court considered residual value to be a valid head of damage since if the court did not, it would not have 
seen the exclusion of residual value as a conservative assumption. 

With respect to the words of the October 7 letter, it references "reasonable damages ... including the anticipated 
financial value of the Contract." As written, the words "anticipated financial value of the Contract" are 
encompassed as part of the "reasonable damages" and not a stand-alone or separate head of damages. From this 
we would tend to draw the conclusion that the words of the letter do not change the analysis of the damages 
resulting from a breach of the contract since the letter itself only promises "reasonable dam!l.ges": · 

Lastly, as you know there is an exclusion of consequential damages (including loss of profits) set out iri the 
agreement, so to the extent that was applicable, it would considerably change the overall analysis of the 
damages for breach of contract. 

I hope this has been helpful. Please let us know if you have any follow-up questions or comments. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place [!J"' ~-'·-'~ 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Thursday, February 03, 2011 5:17 PM 
To: Sebastiane, Rocco 
Cc: Deborah Langelaan; Smith, Elliot; Ivanoff, Paul 
Subject: Re: Opinion on Residual Value .... 
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We need this as soon as you can provide it and no later than Monday afternoon. Sorry to jam 
you. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message -----
From: Sebastiano, Rocco [mailto:RSebastiano@osler.com] 
Sent: Thursday, February 03, 2011 04:58 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Smith, Elliot <ESmith@osler.com>; Ivanoff, Paul <Pivanoff@osler.com> 
Subject: RE: Opinion on Residual Value .•.. 

We have one of our lawyers in our research group doing some research on the issue to see if 
there has been any case law on this as it is a bit of an esoteric point. We'll try to get 
our memo revised in the next couple of days to consider this issue. 

Given that this is also a commercial/business point as opposed to simply a legal 
interpretation issue, I wonder whether it would make sense to get someone at a financial 
advisory firm like Macquarie's (for example, Paul Bradley) or someone like Rob Cary to weigh 
in on this point. The benefit of this is that if we end up having to negotiate the issue 
"anticipated financial value of the Contract" someone with Paul's or Rob's background on 
project financing and financial modelling would be able to assist us in ways that Safouh 
cannot given that his background is more on the technical aspects of the project. 

Regards, Rocco 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Thursday, February 03, 2011 4:25 PM 
To: Sebastiano, Rocco 
Cc: Deborah Langelaan 
Subject: Opinion on Residual Value .... 

Rocco, 

When might we get. your opinion on whether residual value of a project might reasonably 
considered as damages for a breach of contract? 

We need to meet with TCE next week to "negotiate" alleged loss of profit on OGS and it would 
be helpful to have your opinion before we meet. 

Thanks, 
Michael 

. , .. 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

This e-mail message and any files transmitted with it· are intended only for 
the named recipient(s) above and may contain information that is privileged, 
confidential and/or exempt from disclosure under applicable law. If you 
are not the intended recipient(s), any dissemination, distribution or 
copying of this e-mail message or any files transmitted with it is strictly 
prohibited. 

If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this 
e-mail message. 

******************************************************************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. Il est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

******************************************************************** 
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From: 
Sent: 
To: 
Cc: 

_,· .. ' .. • 

Michael Killeavy 
Wednesday, April 06, 2011 12:34 PM 
Michael Lyle 
Susan Kennedy 

• :. r.~· ·. • • .... 

Subject: FW: TCE Matter- Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix 
ofTCE .... 

Attachments: RE: TCE Matter - Email Response to Alex Pourbaix ... 

Importance: High 

Here is the original email response that I drafted. Attached is litigation counsel's edits. 

Colin made a couple of minor changes, which I will forward to you under separate cover. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority. 
120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 (FAX) 

From: Michael Killeavy 
Sent: April 1, 2011 3:50 PM 
To: Susan Kennedy; Sebastiane, Rocco; Smith, Elliot 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Proposed Email Message Follow-up to Telephone Call With. Alex Pourbaix of TCE .... 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Colin and Alex Pourbaix spoke on the telephone this morning. Colin has asked me to prepare a follow-up email 
addressing several points that Alex raised during the telephone call. My proposed email is below: 

·············~··········································~·········~~························· 

CONFIDENTIAL. & WITHOUTPREJUDICE. 

Alex, 

Thank you for taking the time to speak with me this morning. I wish to reiterate that the OPA proposal was made in 
good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you raised a 
number of matters to which I would like to respond directly. 

We have conducted our own analysis of the CAP EX for the peaking plant and we believe that the estimate that you are 
proposing. is rather high; Your tearri has not been completely transparent with us about how you arrived at your CAP EX 
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build up so we have undertaken some independent costing and referred to independent experts for their advice. All of 
these sources indicate to us that the CAPEX for a peaking plant like the one we are discussing ought to be around 
$750,000/MW, excluding gas and electrical interconnection costs. In order to bridge the divide between your team and 
our team we proposed a target costing mechanism, which would provide for the adjustment of the NRR up or down 
based on the actual CAPEX upon achieving Commercial Operation. We think that this is a reasonable way forward and 
provide both TCE and the OPA with an incentive to control CAPEX. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an average annual contract 
capacity. At a meeting held on 25 January 2011 where your team presented your CAP EX estimate to our team, TCE 
indicated a 540 MW ISO rating for the combustion turbines. We thought a 500 MW Contract Capacity on average was 
achievable. TCE is free to nominate seasonal capacities for the combustion turbines, and we would expect that the 
summer season contract capacity would be lower than the contract capacity in the winter season. There is an IESO 
requirement for 500 MW of capacity at 3S degree Celsius, and we recognize that this isn't likely achievab_le. We're 
happy to contact the IESO to see if this can be relaxed. 

You also raised an issue with the computation of the net present value ("NPV") of cash flows to TCE. We did this 
computation on an after-tax basis, and we did our modelling on the basis of an all-equity investment and only 
considered the cash flows generated by the proposed facility during the 25 year contract term. We took this approach 
because we did not want to impose a capital structure on you for the investment in the facility, any addition of debt to 
the capital structure will only serve to increase the NPV as your cost of capital decreases with increasing leverage. 

You raised a concern about the residual value of the OGS not being accounted for in the Nf'V analysis. This is ac1:u.ally 
consistent with the treatment of the OGS plant and its NRR. We maintain that the value of the plant at th~ end ofthe . 
contract term is speculative. The residual value of the OGS was not built into the NRR for the OGS. We see no reason 
whatsoever why we should crystallize this speculative value by building it into a certain cash flow stream from the NRR 
for the K-W plant. Our position is that, as with the OGS, the residual value of the K-W peaking facility is to TCE account. 
TCE can make of it what it wishes and value it as it wishes. We think that a plant with peaking capability affords the 
system with a great deal of flexibility, which will have real value in the future. 

It is hard for us to land on a NPV for the K-W plant without knowing how TCE values the residual value and what capital 
structure TCE proposes to use for the K-W plant, consequently our team stayed silent on any specific NPV for the K-W 

plant. 

I believe that there is continued value in our two teams continuing to discuss the differences we have in the hope that 
we might successfully bridge the gaps and come to a settlement and wind up the OGS contract. 

Colin 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

I appreciate your comments on ths proposed response back. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 

Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Michael, 

Smith, Elliot[ESmith@osler.com] 
Monday, April 04, 2011 4:20 PM 
Michael Killeavy 
Deborah Langelaan; Sebastiana, Rocco 
RE: TCE Matter - Email Response to Alex Pourbaix ... 
#20380047v2_LEGAL_1_- Draft email to A. Pourbaix (Osier Draft).doc; blackline.pdf 

Further to your request, please find attached a blackline showing our proposed revisions. If 
you have any questions about any of the changes, please let us know. 

Elliot 

Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt 
Box 58, 1 First Canadian 
Toronto, Ontario, Canada 

osler.com 

LLP 
Place 

M5X 1B8 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 84, 2811 2:46 PM 
To: Smith, Elliot 
Cc: Deborah Langelaan 
Subject: TCE Matter- Email Response to Alex Pourbaix ... 

*** Privileged and Confidential - Prepared in Contemplation of Litigation *** 

Colin wants to send the email. Can you suggest any edits? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

*************-******************************************************* 



This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou de le divulguer sans autorisation. 

******************************************************************** 
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PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

Thank you for taking the time to speak with me last Friday. I wish to reiterate that the OP A 
proposal was made in good faith and we are sorry to learn from you that it is unacceptable to 
TCE. During the conversation you raised a number of matters to which I would like to respond 
directly. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an 
annual average contract capacity. At a meeting held on 25 January 2011 where your team 
presented your CAPEX estimate to our team, TCE indicated a 540 MW ISO rating for the 
combustion turbines. We thought a 500 MW annual average contract capacity was achievable. 
We invited TCE to nominate seasonal capacities for the combustion turbines, and we would 
expect that the summer season contract capacity would be lower than the contract capacity in the 
winter season. There is an IESO requirement for 500 MW of capacity at 35 degrees Celsius, and 
we recognize that this may not be achievable using the current turbines. We are happy to contact 
the IESO to understand how much flexibility there is on this requirement. 

You also raised an issue with the computation of the net present value (NPV) of cash flows to 
TCE. We did this computation on an after-tax basis, and we did our modelling on the basis of an 
all-equity investment and only considered the cash flows generated by the proposed facility 
during the 25 year contract term. We took this approach because we did not want to impose or 
assume a capital structure on TCE for the investment in the facility. Any addition of debt to the 
capital structure will only serve to increase the NPV as we would expect the cost of capital to 
decrease with increasing leverage. 

You raised a concern about the residual value of the OGS not being accounted for in the NPV 
analysis. We worked with our advisors to determine the appropriate NPV of the OGS contract, 
taking into account the applicable risks and appropriate discount rates and built this into the NRR 
in our proposal. As with OGS, the residual value of the K-W peaking facility would be to TCE's 
account. We think that a plant with peaking capability affords the system with a great deal of 
flexibility, which will continue to have real value in the future. 

It is impossible for us to specify TCE's NPV for the K-W plant without knowing how TCE 
values the residual value and what capital structure TCE proposes to use for the K-W plant, 
consequently our team stayed silent on any specific NPV for the K-W plant. · 

I believe that there is continued value in our two teams continuing to discuss the differences we 
have in the hope that we might successfully bridge the gaps and resolve the issues between us. 

Sincerely, 

Colin 

. . LEGAi._l:203S0047.L 



PRIVILEGED. CONFIDENTIAL AND WITHQUT PRE.TIJDICE 

Alex, 

Thank you fortaking-.the time-to speak with me,this memiaglast Friday._ I wish to reiterateJhat the
OPA proposal was made in good faithan<l-we:ar¢sorryto·lea:n(-fromyou thatitisunacceptable to 
TCK Dtiring.the:conversation you raised_ a_.number of matters to which I would like:to respond. 
directly. · 

We !w.·e eenEiuetea eer awn analysis efthe GAPIDC fur the pea!Eing plant ana we belie\<e that the 
estimate that yeu are prepesing is rather high~ Yeur team has net been eemflletely traasparent '>V.ith 
us abeut he'll yeu arri-Yea at yeer GAPBX bui!B !If' se v.oe ha•,•e unaertal<en same inaef!enaent 
sa sting and refufreEI te iHEief!endent t!*f!el'ts fer their aaviee: All efthese seurees ineieate. te us that 
!lie GAPBX fur a peaking plant lil<e the ene we are aiseussing aught te be areunEI $7§!l,IHl!liMW, 
el!slulling gas ana eleetrieal intereenneetien eests. ffi erller te bridge the Eli-ville between yeur team 
and eer team v.<e prepesea a target eesting meehanism, whish weula pre•o"iae fur the adjustment ef 
the }IRR !If' er sewn easea en the aetual CAPEX upen aehie\·ing Cemmereial Operatien. W1-e 
think that this is a reasenable v:ay ferware and pre¥ille. beth TCB and the OPA •.vith an ineentiYe te 
eentrel CAPBX. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an 
annual average anaual contract capacity. At a meeting-held on 25 January 2011 where your team 
presented your CAPEX estimate to our team, TCE indicated a 540 MW ISO rating for the 
combustion turbines. We thought a 500 MW Centraet Capaeitj• enannual average contract 
capacitv was achievable. We invited TCE is Jree to nominate seasonal capacities for the 
combustion turbines, and we would expect that the: summer season contract capacity would be 
lower than the contract capacity in the winter season. There is an IESO requirement for 500 MW 
of capacity at 35 degree~ Celsius, and we recognize that this isn't like!ymay not be achievable 
using the current turbines. We're are happy to contact the. IESO to see if this san be 
relmoedunderstand how much flexibility there is on this requirement. 

You also raised an issue-with the computation of the net present value ('-'NPV!.') of cash flows to 
TCE. We did this computation on an after-tax basis, and. we did our modelling on the basis of an 
all-equity investment and only considered the cash flows generated by the proposed facility during 
the 25 year contract term .. We took this approach because we did not want to impose or assume a 
capital structure on yeuTCE for the investment in the facility;. aAny addition of debt to the capital 
structure· will only serve- to increase the- NPV as ~e would expect the cost of capital 
aeereasesto decrease with increasing-leverage. 

You raised. a concern about the- residual value ofthe, OGS not being. accounted for .in the. NPV 
analysis. This is aetual!;,· eeasistent with the treatment ef the OGS plant ana its NRR. "\\'-e 
maintain that the ~·alue ef the plant at the eaEI ef the eeatraGt term is speeulathoe. The residual 
value.efthe OGS was net built inte the NRR fer the OGS. '.\te see 110 reasen ·.vhatsee>/erwhyv.<e 
shoaiEI· ~·stallize this speeulati~·e 'faille by buildiag it inte a eertain eash flew stream ftem tlte 
N'.RR fur the K Vl plant. 0l!l' pesitien is that; as w-ith the We worked with our advisors to detennine 
the aporooriate NPV of the OGS contract. taking into account the applicable risks and aPPropriate 
discount rates and built this into the NRR in our proposal. As with OGS; the residual value of the 
K· W peakingJacility -iswould be to TCE.:S. account;_ TCB ean mal<e efit what it wishes ana vall!e 
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it as it ·.v-ishes. We think that a plant with peaking capability affords the system with a great deal of 
flexibility, whic!l will continue to have real value in the future. 

It is fiaffiimpossible for us to laaa eR aspecifr ICE's NPV for the K-W plant without knowing how 
ICE. values the residP<\1 value allq \'l'!l<!tcapitalstJ:u~W;eTGII proposes to us_e for the.K,W plant, 
consequ~:;ntly. our, team stayc:Q silent. on any spec.ific NPV for the.K"W plant.. 

1 believe-that.there is continue<l valuecin our. two teams continuing to discusHhe-differences we-
have in the hope that we might successfully bridge-the gaps and eeme te a settlemeRt aaa wiRa ap 
the QGS eeRtFaetresolve the issues between us. · 

Sincerely. 

Colin 



From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

Michael Killeavy 
Friday, April 08, 2011 11:16 AM 
Susan Kennedy; Smith, Elliot 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan 
TCE Matter - Financial Model Explanation ... 
OPA Financial Model 8 April 2011.doc 

High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***. 

Attached is a memorandum explaining how the financial model we used in the settlement 
negotiations works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 



*** PRIVILEGED.AND CONFIDENTIAL ...., PREPARED IN CONTEMPLA T/ON OF LITIGATION ***, .. ,·- .. . . . '.. .-- - ___ , ..... ···-· 

8 April 2011 

MEMO TO: Susan Kennedy 

FROM: Michael Killeavy 

RE: OPA Financial Model for Settlement Negotiations with TCE 

Here is a brief explanation of how the financial model we used in the settlement 
negotiations with TCE works: 

1. The model was constructed in an MS-EXCEL 2010 spreadsheet. 

2. We modelled each year necessary to build the proposed contract facility plus the 
25 years to operate the facility for the 25 year contract term. 

3. For each year we calculated cash inflow and subtracted cash outflows to arrive at 
the net cash that went to TCE for each year of the modelling period. The net 
cash to TCE was calculated on an after-tax basis using TCE's effective tax rate 
of25%. 

4. Cash flows occur monthly, but to simplify the model we modelled only each year. 
We assumed that all cash flows occurred at the mid-point of each year, i.e., 1 
July. 

5. The net cash accruing to TCE was then discounted back to July 2009. This is 
the same point in time that TCE was discounting its cash flows back to with its 
model to arrive at a net present value ('NPV"). This just a simple time-value of 
money calculatiion using a discount rate and stream of cash flows. 

6. We assumed an all-equity investment by TCE to fund construction and operation 
of the plant We used a return on equity of 7.5% for TCE and this is the discount 
rate we used for the NPV calculation. We arrived at this cost of equity using 
TCE's published financial statements. 

7. The only cash inflow on a yearly basis was the Net Revenue Requirement 
("NRR"). We assumed no net market revenues; Accordingly, the only annual 
cash inflow was NRRIMW-month x 12 months/year x 500 MW of contract 
capacity. 



ONTARIO,,. 
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***PRIVILEGED AND CONFIDENTIAL -PREPARED IN CONTEMPLATION OF LITIGATION *** 

8. The NRR revenue only commences once the facility achi~ves Commercial 
Operation in Q1 2015. 

9. Prior to Q1 2015 TCE is developing the facility and all cash flows are outflows. 
We assumed a capital expenditure ("CAPEX") for the plant of $400 million. We 
allocated the $400 million over the four years to the develop the facility in the 
same manner TCE did, i.e., a certain percentage of the CAP EX was incurred 

· each year. 

10. TCE had propsed a CAP EX of $540 million, which we believed to be too high. 
Out technical expert thought the cost ought to be $375 million to $400 million at 
the very most. 

11. During each year of operating the facility, TCE is assumed to have certain 
operating expenses ("OPEX") and Gas Distribution and l'v1anagement ("GD&M") 
expenses. These are deducted from the NRR revenue tci yield i:Jet operarting 
revenue also known as EBITDA ("Earnings Before Interest, Taxes, Depreciation 
and Amortization"). 

12. We assumed an annual inflation rate of 2%, which is consistent with TCE's 
assumption. OPEX, 20% of the NRR and 20% of the GD&M were inflated 
annually. 

13. We ran the model and solved for a target NPV for the contract facility. We did 
this by iteratively adjusting the NRR such that the NPV for the contract facility 
matched the targeted NPV. When the model NPV was very close to the target 
NPV we stopped the iterations. We used the MS-EXCEL Goal seek function to 
automate this iterative task. 

14. There is no."double dipping" as a I understand the use of this term, i.e., there are 
no separate returns for OGS and K-W. What we do is we set the NPV target to 
the level of the desired OGS NPV for the model run and then we solve the model 
such that the NRR gives us only the target NPV. The only way to get double 
dipping would be to set the the target NPV at the OPG NPV plus the K-W NPV, 
to yield a very high target NPV. Our target NPV was established on only the. 
OGS NPV. 

15. Our litigation counsel's sub-consultant is expereinced in power plant valuation 
and assess the NPV for OGS at about $50 million. In doing so, he weighed the 
probability of the the OGS actually be built, the probability of it being buit on time, 
the proability of it not experiencing cost overruns, etc., to arrive at this $50 million 
figure. 



Cl1r1s;tin~L~fl~llr, .. < ••••••••••. •••···••··•· ••••.••••..••••••••••.... 

From:· 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Mike, 

Ivanoff, Paul [Pivanoff@osler.com] 
Friday, April 08, 2011 12:44 PM 
Michael Lyle 
Sebastiana, Rocco; Susan Kennedy; Deborah Langelaan 
OPA-TCE 
OPA Litigation hold letter 20418319_1.DOC 

. . -~ .. ·~---- .· ... 

Attached is a draft memorandum prepared in connection-with the retention of documents by the OP A respecting 
the Oakville Generating Station matter. The memo references the obligation to retain documents and the 
importance of preserving documents and records in light of anticipated legal proceedings. The memo is drafted 
in a way that it can be copied to OP A letterhead and distributed by you internally within the OP A. 

If you have any questions, please let me know. 

Regards, 
Paul 

LJ 
PauliVanoff · 
Partner· 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
civanoff@osler.com 

Osler, Hoskiri & Harcourt LLP 
Box 50, 1 First Canadian Place E:j""""' ~"' 

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil8gi6, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 



Osler, Hoskin & Harcourt LLP 

Memorandum 
To: Michael Lyle 

General Counsel 
Ontario Power Authority 

c: Rocco Sebastiana 

From: Paul A. Ivanoff 

Subject: TransCanadaEnergy Ltd. Oakville Generating 
Station, Southwest GT A CES Contract- Document 
Retention & Preservation 

Privileged & Confidential 

Date: April 8, 2011 

Tel: (416} 862-4223 

Matter No: 1126205 

Note: The following memorandum should be copied onto Ontario Power Authority law group 
letterhead before dissemination and should include a banner stating "Privileged and 
Confidential". 

PLEASE READ THIS MEMORANDUM CAREFULLY 

Please be advised that Ontario Power Authority ("OPA") reasonably anticipates the possibility of 
legal proceedings in relation to matters involving TransCanada Energy Ltd. and the Oakville 
Generating Station, Southwest GTA project (the "OGS Project"). 

As such, all documents and records (both electronic and paper) that relate to the anticipated or 
pending litigation must be retained until any such· proceedings are finally concluded. 

As a recipient of this memo, you are required to preserve all documents and records pertaining to 
the OGS Project, as more clearly described below. 

Preservation of Records Relating to Litigation 

To assist the OPA in meeting.its documentary discovery obligations, in the event that OPA is 
named as a party in legal proceedings in matters relating to the OGS Project, it is important that 
you preserve all documents and records ·that relate. in any way, directly or indirectly, to this 
matter; 

A party to litigation is required to disclose the existence of every document relating to any matter 
in issue in the legal proceedings that is or has· been in the party's possession, control or power; 
whether.or. notpriyilege is daimed.in respeptofa document; 

. . . ' . - . . 

··' ., 
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As such, in order to ensure that the OP A meets its obligations and in order to assist the OPA in 
legal proceedings, documents and records that relate in any way, directly or indirectly, to the 
OGS Project should be clearly identified so as to avoid inadvertent destruction and should be 
kept in a secure location. 

Documents Which Must Be Disclosed - "Relevance" 

You should be aware that relevancy is a legal consideration and that it is not your job to 
determine what documents in your possession, control or power are in fact relevant. In that 
regard, you should not attempt when gathering documents to determine what documents you 
believe are relevant or covered by any form of privilege. At this time, it is important that all 
documents relating to the OGS Project be preserved. 

"Documents" includes all Paper, Computer and Electronic Records and Information 

"Documents" required to be disclosed are defined broadly and iriclude paper records (such as 
letters and notes), any data and information in electronic form (such as emails and computerized 
account records), manuals, business records, sound recordings, videotapes, photographs, charts, 
graphs, maps, plans, surveys, and books of accounting. Note that this is not an exhaustive list -
any record, data and information in any format must be preserved. 

An important part of document preservation is to consider electronic records - including 
electronic versions of documents as well as documents which may only exist electronically and 
data which may only exist in computer fil~s and records. 

As well as preserving all paper documents at your desk and filing cabinets, steps must be taken 
to preserve all electronic and computerized documents and records. This includes information 
stored in servers, computers, laptops, palm pilots, blackberries, and cell phones. 

IT Personnel 

It is imperative that IT personnel preserve the OPA's e-mail server, back-up tapes and the 
computer hard drives of all those employees who might reasonably be in possession of 
documents and records relating in any way directly or indirectly to the OGS Project or issues 
raised in anticipated or pending legal proceedings. Even if back-up tapes are not readily 
accessible and will not be reviewed at this juncture, they must be preserved so that in the event 
there is a need to review those back-up tapes, they will be available. 

The General Issues 

While all documents relating directly or indirectly to the OGS Project must be preserved, it may 
be helpful for you to know that, in broad terms, the following issues may be relevant in the · 
anticipated or pending litigation: 

1. the procurement and administration of the CES Contract between the OP A and TCE; 

u;;oAL_I:204Is3t9.I 
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2. the OPA's planning analysis of the needs in Southwest GTA; 

3. the communications between the OPA and the Government relating to the OGS; 

4. the Minister of Energy's decision and announcment that the OGS will not proceed; 

Please ensure that all documents relating to the OGS Project, including those documents relating 
to the general issues outlined above are appropriately segregated and preserved. 

If you have any questions or concerns, please contact the OPA law group at (416) 969-6035. 

LEGAL_l:204183l9.1· 



From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
Monday,Apri111, 201112:16PM 

...... :. .. ··•'"·'"; 

To: 
Cc: 

Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Sebastiane, Rocco 

Subject:· OPA- TCE (Request for Mediation) 

Below is the text of the draft email to Alex Pourbaix requesting mediation. 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to mediate the differences between the parties. We believe that there is merit in entering into a 
mediation process at this time and request that you advise as to whether you are prepared to proceed with a 
mediation. If so, we propose that the parties promptly take steps to agree on a candidate and proceed with the 
scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[!J'""~"'~ _,, 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present couniel est privilegie, confidentiel et 
soumis a des droits d'auteur. Jl est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

1 



CIJris;~in~ .. L~fleJJ.r. ,.,, .. _, ___ ,,. 

From: Michael Killeavy 
Sent: Monday, April 11, 2011 12:21 PM 
To: 
Cc: 

'Ivanoff, Paul'; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
'Sebastiana, Rocco' 

Subject: RE: OPA- TCE (Request for Mediation) 

Thank you Paul. Deb, Susan, Sarah and I'll discuss this internally and get a debriefing from Colin on this morning's 
meeting with the Deputy Minister et al. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-S20-9788 (CELL) 
416-967-1947 (FAX) 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: April 11, 201112:16 PM 
To: Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: OPA - TCE (Request for Mediation) 

Below is the text of the draft email to Alex Pourbaix requesting mediation. 

PRNILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract In the circumstances, the OP A believes that it would be useful to jointly engage the services of a 
Mediator to mediate the differences between the parties. We believe that there is merit in entering into a 
mediation process at this time and request that you advise as to whether you are prepared to proceed with a 
mediation. If so, we propose that the parties promptly take steps to agree on a candidate and proceed with the 
scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation. 

D 
Paul·lvcinOff..: · · 
P_artnei · 

1 

·····'"""':' 



416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.~m 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[]""""'·~"""" _,~ 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privillflgi9, confidentiel et 
soumis a des droits d'auieur. Jl est interdit de l'utmser ou 
de le divulguer sans autorisation. 

*************-**** .......... ******-*-****---**...,******** 
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From:· 
Sent: 
To: 
Subject: 

fyi 

Susan H. Kennedy 

Susan Kennedy 
Monday, April 11, 2011 12:40 PM 
Michael Lyle 
FW: OPA- TCE (Request for Mediation) 

Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: .April 11, 201112:16 PM 
To: Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: OPA- TCE (Request for Mediation) 

Below is the text of the draft email to Alex Pourbaix requesting mediation. ' 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to mediate the differences between the parties. We believe that there is merit in entering into a 
mediation process at this time and request that you advise as to whether you are prepared to proceed with a 
mediation. If so, we propose that the parties promptly take steps to agree on a candidate and proceed with the 
scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation. 

D Paul lvailoff ·· 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com. 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place n· '"""· _,. 
This e~mail· inessa9e is privi_reQed, confidential and subject to 
copyright Any unaut)'lorizeid use Or disclosure is prohibited . . 

• 



Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de \'utiliser ou 
de le divu\guer sans autorisation. 

--***~-***"*"'"'***"*"**"'"'"'**"*"'-----"'*-"'*""""**"* 
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ChristiiJ~ .. L!ifleu.r.. 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Michael Lyle 
Monday, April11, 2011 12:51 PM 
Susan Kennedy 
Fw: TCE-OGS Key Messages 
TCE-OGS Key Messages.docx 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, Aprilll, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 



OPA Key Messages in event TCE Files Notice of Claim 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest of Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 

billion) to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and deliver of clean, cost effective power. 

• 100% own and operate Halton Hills 

• 56% PEC 

• Major investor in Bruce Power 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing 

another needed generation project. 



From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

.... -. ~-- -~- ... . -: .. , ... ' .... · -·· 

Susan Kennedy 
Monday, April11, 201112:55 PM 
'Ivanoff, Paul'; 'Sebastiane, Rocco'; Michael Killeavy; Deborah Langelaan 
Sarah Diebel 
FW: TCE-OGS Key Messages 
TCE-OGS Key Messages.docx 

Draft key communication messages for review. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

1 



OPA Key Messages in event TCE Files Notice of Claim. 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest of Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating.Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 

billion) to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and deliver of clean, cost effective power. 

• 100% own and operate Halton Hills 

• 56% PEC 

• Major investor in Bruce Power 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing 

another needed generation project. 



Christin~. L<tf.le.llr ... ·. 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
Monday, April 11, 2011 1 :03 PM 

To: 
Cc: 

Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Sebastiana, Rocco 

Subject: RE: OPA- TCE (Request for Mediation) 

I am fine with the changes. Note that the "Privileged ... " banner is to be on the email as well. 

Regards, 
Paul 

D . 
Paul IvanOff · 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

l!:]"·"'-~'~ 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Monday, April 11, 201112:59 PM 
To: Susan Kennedy; Ivanoff, Paul; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: RE: OPA- TCE (Request for Mediation) 

I'm fine with your changes. The clean copy would then be: 

·"It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OP A believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving the differences between the parties. If you agree that there is merit in entering 
into a mediation process at this time, we would propose that the parties promptly take steps to agree on a 
candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation."· 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng . 
. Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, dritario 

1 



M5H 1Tl 
416-96!1-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

From: Susan Kennedy 
Sent: April 11, 201112:50 PM 
To: 'Ivanoff, Paul'; Michael Killeavy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: RE: OPA - TCE (Request for Mediation) 

My suggestions, strictly style suggestions: 

"It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OP A believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving meeliate the differences between the parties. We llelie\•e If you agree that there is 
merit in entering into a mediation process at this time BREi re~est that yeu affi<fse as te whether yeli are 
flFEljlareEl te preeeeEl with a meeliatiea. Ifse, we would propose that the parties promptly take steps to agree on a 
candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Susan H. Kennedy 
Director, CorporateJCommerciallaw Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.comJ 
Sent: April11, 201112:16 PM 
To: Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: OPA - TCE (Request for Mediation) 

Below is the text of the draft email to Alex Pourbaix requesting mediation. 

PRNILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OP A believes that it would be useful to jointly engage the services of a 
Mediator to mediate the differences between the parties. We believe that there is merit in entering into a 
.mediation process at this time and request that you advise as to whether you are prepared to proceed with a 
mediation. If so, we propose that the parties promptly take steps to agree on a candidate and proceed with the 
scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation. 

2 



D···· 
. 

. 

. 
PaUl IVanoff · · 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@Osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place [!]'" '"'""' - ''" 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil6gi6, confidentie\ et 
soumis 6 des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation. 
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From: Michael Killeavy 
Sent: Monday, April 11, 2011 1 :06 PM 
To: 
Cc: 

'Ivanoff, Paul'; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
'Sebastiana, Rocco' 

Subject: RE: OPA ~ TCE (Request for Mediation) 

Correct. 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OP A believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving the differences between the parties. If you agree that there is merit in entering 
into a mediation process at this time, we would propose that the parties promptly take steps to agree on a 
candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Are we all in agreement with this text ofthe message:? 

Michael Killeavy, LLB., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
i20 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH1Tl 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 (FAX) 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 11, 20111:03 PM 
To: Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: RE: OPA- TCE (Request for Mediation) 

I am fine with the changes. Note that the "Privileged ... " banner is to be on the email as well. 

Regards, 
Paul 

D 
PaiJl·lvaiioff ~-: · :-· 
Partner·-

1. 



416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

EJ~-,~ 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April11, 2011 12:59 PM 
To: Susan Kennedy; Ivanoff;' Paul; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiane, Rocco 
Subject: RE: OPA- TCE (Request for Mediation) 

I'm fine with your changes. The clean copy would then be: 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OP A believes that it would b~ useful to jointly engage the services of a 
Mediator to assist in resolving' the differences between the parties. If you agree that there is merit in entering 
into a mediation process at this time, we would propose that the parties promptly take steps to agree on a 
candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario· 

MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Susan Kennedy 
Sent: April 11, 201112:50 PM 
To: 'Ivanoff, Paul'; Michael Killeavy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiane, Rocco 
Subject: RE: OPA- TCE (Request for Mediation) 

My suggestions, strictly style suggestions: 

"It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OP A believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving meffiate the differences between the parties. We aelie~·e If you agree that there is 

2 



merit in entering into a mediation process at this time ana reqHest that yeu a&vise as te ·.v~ether )'DU are 
pr6J3area te preeeea wi-th a meaiatiea. Ifse; we would.propose that the parties promptly take steps to agree on a 
candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 11, 201112:16 PM 
To: Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiane, Rocco 
Subject: OPA- TCE (Request for Mediation) 

Below is the text of the draft email to Alex Pourbaix requesting mediation. 

PRMLEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to mediate the differences between the parties. We believe that there is merit in entering into a 
mediation process at this time and request that you advise as to whether you are prepared to proceed with a 
mediation. If so, we propose that the parties promptly take steps to agree on a candidate and proceed with the 
scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

E:r·~" ... ·~,M 
This e-mail message is privileged, confidential and subject to 
copyrig!'lt Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegiE=; confidential et 
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SOumis 8. des droits d'auteur. II est interdit de l'utiliser OU 
de le divulguer sans autorisation. 

**********************-*************************-*** 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Deborah Langelaan 
Monday, April 11, 2011 1 :42 PM 
Susan Kennedy 
FW: TCE-OGS Key Messages 
TCE-OGS Key Messages.docx 

Just a couple of small changes. 

Deb 

From: Susan Kennedy 
Sent: April 11, 2011 12:55 PM 

.... - .. ;. 

To: 'Ivanoff, Paul'; Sebastiane, Rocco; Michael Killeavy; Deborah Langelaan 
Cc: Sarah Diebel 
Subject: FW: TCE-OGS Key Messages 

Draft key communication messages for review. 

Susan H. Kennedy 
DireCtor, Corporate/Commercial Law Group 

1 



OPA Key Messages in event TCE Files Notice of Claim 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest of Ontario ratepayers. 

2. While the provincial government announced the·Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 

billionl.to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate-payers through the development and delivery of clean, cost effective power. 

• · 100% own and operate Halton Hills 

• -3950% PEC 

• Major investor in Bruce Power 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing 

another needed gene.ration project. 



Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 

Colin, 

Michael Killeavy 
Monday, April11, 2011 3:57 PM 
Colin Andersen 
JoAnne Butler; Susan Kennedy; Michael Lyle; Deborah Langelaan; Sarah Diebel 
TCE Matter- DRAFT Email -Mediation ... 

Here's the text of an email requesting that TCE engage in mediation with the OPA: 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

"PRNILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OP A believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving the differences between the parties. If you agree that there is merit in entering 
into a mediation process at this time, we would propose that the parties promptly take steps to agree on a 
candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

MiChael 

Michael Killeavy, LL.B., MBA, P.Eng. 

Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 



Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 

Michael Killeavy 
Monday, April 11, 2011 4:18 PM 
Susan Kennedy; 'Ivanoff, Paul' 
Colin Andersen; .JoAnne Butler 
TCE Matter- Mediation ... 

In place of the "impasse" language I have made the following suggestion: 

"PRNILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It appears that the parties ha¥e reaehed an impasse in reSj'leet efthe disoossieHs relatiHg te the S'NGT1\ 
eeHtraet. We believe that the parties might benefit from having a facilitated discussion on the disagreement 
between the parties. In the circumstances, the OP A believes that it would be useful to jointly engage the 
services of a Mediator to assist us in resolving the our differences lletweeH the parties. If you agree that there is 
merit in entering into a mediation process at this time, we would propose that the parties promptly take steps to 
agree on a candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Any comments? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 



Chril:ltiQE! .. l,~fiE!I.Ir 

From: 
Sent: 
To: 
Cc: 
Subject: 

Ivanoff, Paul [Pivanoff@osler.com] 
Monday, April 11, 2011 4:28 PM 
Michael Killeavy; Susan Kennedy 
Colin Andersen; JoAnne Butler 
RE: TCE Matter - Mediation ... 

This revision looks fine to me. 

Paul 

l:, .. ~ I 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E::J'"' ~·- -'"" 
From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthoritv.on.cal 
Sent: Monday, Aprilll, 20114:18 PM 
To: Susan Kennedy; Ivanoff, Paul 
Cc: Colin Andersen; JoAnne Butler 
Subject: TCE Matter - Mediation ... 

In place of the "impasse" language I have made the following suggestion: 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

R afJfJBB:f'S 1!Rat the pat4ies have reaehed aB: iHi.f)asse :ffi res13eet eftfte Eliseassieas relating ta the £l}lGTl.c 
eeHtfaet. We believe that the parties mig);tt benefit from having a facilitated discussion on the disagreement. 
between t.tte parties .. In the circumstances, the OP A believes that it would be useful to joiotly engage the 
services of a Mediator to assist 1!§. in resolving the our differences betweE!ft the parties. If you agree that there is 
merit io enteriog ioto a mediation process at this time, we would propose that the parties promptly take steps to 
agree on a candidate and proceed with the scheduling of a mediation session. 

Please let me know withio the next two days as to whether you are agreeable to mediation." 

Any comments? 

1 



Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 (FAX) 

·--··--··*-,......**·-·***'***"***-**********,........_ 
This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil6gi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

·--·***************~************--***"********"********" 
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From: Michael Lyle 
Sent: 
To: 

Tuesday, Apri112, 2011 9:16AM 
Susan Kennedy 

Subject: 
Attachments: 

Fw: TCE-OGS Key Messages - Revised 
TCE-OGS-Key Messages.doc.docx 

FYI 

From: Kristin Jenkins 
Sent: Monday, April 11, 2011 09:46 PM 
To: Colin Andersen; JoAnne Butler; Michael Lyle; Michael Killeavy 
Subject: Fw: TCE-OGS Key Messages - Revised 

I revised to include mediation in last message. 

From: Kristin Jenkins [mailto:kmjkristin@gmail.coml 
Sent: Monday, April11, 2011 08:55PM 
To: Kristin Jenkins 

· Subject: TCE-OGS Key Messages - Revised 
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OPA Key Messages in event TCE Files Notice of Claim 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest of Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 

billion} to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and deliver of clean, cost effective power. TCE 

owns and operates Halton Hills Generating Station, has 56% interest in Portlands 

Generating Station and is a major investor in Bruce Power. 

5. OPA's preference continues to. be a negotiated agreement that sees TCE developing 

another needed generation project. This is why OPA has proposed mediation to TCE. 



From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Susan Kennedy 
Tuesday, April12, 2011 9:21 AM 
Kristin Jenkins 
Michael Lyle 
RE: TCE-OGS Key Messages 
TCE-OGS Key Messages.docx 

Litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 

· .. ". 

I just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April11, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OG5 Key Messages 

Have we heard back yet? Kl is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 201112:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE~OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April 11, 201110:41 AM 
To: Michael Lyle· 

1 



Subject: TCE-OGS Key Messages 

2 



OPA Key Messages in eventTCE Files Notice of Claim 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest of Ol)tario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 

billion) to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and deliver of clean, cost effective power. 

• 100% own and operate Halton Hills 

• 56% PEC 

• Major investor in Bruce Power 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing 

another needed generation project. 

r 
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From: Susan Kennedy 
Sent: 
To: 

Tuesday, April 12, 2011 9:22 AM 
'Ivanoff, Paul' 

Subject: 
Attachments: 

FW: TCE-OGS Key Messages- Revised 
TCE-OGS-Key Messages.doc.docx 

This is the most recent edition of the key messages. Hot off the presses. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April12, 2011 9:16AM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages - Revised 

FYI 

From: Kristin Jenkins 
Sent: Monday, April 11, 2011 09:46 PM 
To: Colin Andersen; JoAnne Butler; Michael Lyle; Michael Killeavy 
Subject: Fw: TCE-OGS Key Messages - Revised 

I revised to include mediation in last message. 

From: Kristin Jenkins [mailto:kmjkristin@gmail.com] 
Sent: Monday, April 11, 2011 08:55 PM 
To: Kristin Jenkins 
Subject: TCE-OGS Key Messages - Revised 

1. 



OPA Key Messages in event TCE Files Notice of Claim 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest of Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA andTCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 

billion) to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and deliver of clean, cost effective power. TCE 

owns and operates Halton Hills Generating Station, has 56% interest in Portlands 

Generating Station and is a major investor in Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing 

another needed generation project. This is why OPA has proposed mediation to TCE. 



Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Kristin Jenkins 
Tuesday, April12, 2011 9:24AM 
Susan Kennedy 
Michael Lyle 
TCE-OGS-Key Messages - Revised 
TCE-OGS-Key Messages doc.docx 

Reference to mediation has been added to fifth message since yesterday. 
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OPA Key Messages in event TCE Files Notice of Claim 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest of Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 

billion) to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and delivery· of clean, cost effective power. TCE 

owns and operates Halton Hills Generating Station, has 56% interest in Portlands 

Generating Station and is a major investor in Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing 

another needed generation project. This is why OPA has proposed mediation to TCE. 



From: Kristin Jenkins 
Sent: 
To: 

Tuesday, April 12, 2011 9:28AM 
Kristin Jenkins; Susan Kennedy 

Cc: Michael Lyle . 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume . 
both. 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

1 understand from Mike that you were following up on these yesterday. 

1 just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces -for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director. Corporate/Commercial Law Group 

From: Michael· Lyle· 
Sent:,April ll, 2011.4:52 PM·· 
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To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? Kl is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 2011 12:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April 11, 2011 10:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 

2 
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From: Susan Kennedy 
Sent: 
To: 

Tuesday, April12, 2011 9:29AM 
'Ivanoff, Paul' 

Subject: FW: TCE-OGS Key Messages 

FYI below. 

I confess that I don't always understand communication from our communication group. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Susan Kennedy 
Sent: April 12, 2011 9:28AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Utigation Privilege/Solicitor and Client Privilege 

Sorry- from a lawyer perspective, just to clarify ... 

Are you saying they would be used generally as follows: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

In the context of dealing with other communication, etc if TCE files a notice and goes public. 

I don't think you're saying that if TCE files a notice and goes public we will release the six points "as is" in a press release 
or otiher public document but if that is the case or something similar, tihat would be relevant for Paul's purposes. 

Susan H. Kennedy 
Director, Corporate/Comme·rcial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Utigation Privilege/Solicitor and Client Privilege 
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I understand from Mike that you were following up on these yesterday. 

I just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was {at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

6. Not released formally. 
7. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
8. Form of "executive summary" for communication packages. 
9. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
10. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing; 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April 11, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 2011 12:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April 11, 2011 10:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 
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From: 
Sent: 
To: 
Subject: 

Susan H. Kennedy 

Susan Kennedy 
Tuesday, April 12, 2011 9:48AM 
'Ivanoff, Paul' 
FW: TCE-OGS Key Messages 

Director. Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 9:28AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

. ·.• ... ,. ·-.~.' .·. 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 
both. 

From: Kristin Jenkins 
Sent: April12, 2011 9:23AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April12, 2011 9:21AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

1 understand from Mike that you were following up on these yesterday. 

1 just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, 'What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of'executive summary" for communication packages, 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying 'on 

message•. · 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts td reach/negotiate an agreement. On the premise that TCE would attempt'use any available materials 
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against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel . 
Director, Corporate/Commercial law Group 

From: Michael Lyle 
Sent: April 11, 2011 4:52PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 201112:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April 11, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 

2 
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From: Susan Kennedy 
Sent: Tuesday, April12, 2011 9:56AM 

Kristin Jenkins To: 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville G~nerating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion} to TCE as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

generation project. This is why OPA has proposed mediation to TCE. 

Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From:· Kristin Jenkins 
Sent: April 12, 2011 9:28AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 
both. 
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From: Kristin Jenkins 
Sent: April 12, 2011 9:23AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

1 understand from Mike that you were following up on these yesterday. 

1 just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so) •. Here is what I told him [if I got it wrong, Jet me know]: 

1. Not released formally. . 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: Aprilll, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 201112:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 
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From: Kristin Jenkins 
Sent: Monday, April 11, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 
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From: 
Sent: 
To: 
Subject: 

Yes. 

From: Susan Kennedy 

Kristin Jenkins 
Tuesday, April 12, 2011 1 0:30 AM 
Susan Kennedy 
Re: TCE-OGS Key Messages 

Sent: Tuesday, April12, 2011 09:55AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

. --~ .. ' ""-· ',, 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

Bruce Power. 

s, OPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

generation project. This is why OPA has proposed mediation to TCE. 

---.....,.;----------........ -------------.-.....------
Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: -Apri112, 20119:28 AM 

1 



To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 

both. 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12, 2011 9:21AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

1 understand from Mike that you were following up on these yesterday. 

I just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial law Group 

From: Michael Lyle 
Sent: April 11, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 
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From: Michael Lyle 
Sent: Monday, April 11, 201112:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April 11, 201110:41 AM 
To: Michael Lyle . 
Subject:·TCE-OGS Key Messages 
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From: Susan Kennedy 
Sent: 
To: 

Tuesday, April12, 2011 11:01 AM 
'Ivanoff, Paul' 

Subject: FW: TCE-OGS Key Messages 

So, it would appear that the exact messages would/could be released [shows you how much I know] ... 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 10:30 AM 
To: Susan Kennedy 
Subject: Re: TCE-OGS Key Messages 

Yes. 

From: Susan Kennedy 
Sent: Tuesday, April12, 2011 09:55AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. · 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working. relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in· 

Bruce .Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCFdeveloping another needed 

generation project: This is why OPA has proposed mediation to TCE. 
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Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy . 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April12, 2011 9:28AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 

both. 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April12, 2011 9:21AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

1 understand from Mike that you were following up on these yesterday. 

1 just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up:... by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. · 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial law Group 
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From: Michael Lyle 
Sent: April 11, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCECQGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 2011 12:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April11, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 
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From: Susan Kennedy 
Sent: 
To: 

Tuesday, April12, 2011 11:01 AM 
'Ivanoff, Paul' 

Subject: FW: TCE-OGS Key Messages 

So, it would appear that the exact messages would/could be released [shows you how much I know] ... 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 10:30 AM 
To: Susan Kennedy 
Subject: Re: TCE-OGS Key Messages 

Yes. 

From: Susan Kennedy 
Sent: Tuesday, April12, 2011 09:55AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. · 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working. relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in· 

Bruce .Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCFdeveloping another needed 

generation project: This is why OPA has proposed mediation to TCE. 
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Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy . 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April12, 2011 9:28AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 

both. 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April12, 2011 9:21AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

1 understand from Mike that you were following up on these yesterday. 

1 just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up:... by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. · 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial law Group 
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From: 
Sent: 
To: 
Subject: 

-··- _,.-. ;,_~ .-... _, ..... -· .. _,_ ..... • .. 

Susan Kennedy 
Tuesday, April 12, 2011 11 :02 AM 
Michael Lyle 
FW: TCE-OGS Key Messages 

. .. -.:.._,; ..... , __ .,_, __ ' .. ____ .,_.-,_. __ .,,,- __ .. .-.. --:---.--. _._. ___ ._.. / '·. "···"'' -~· 

Either I am particularly thick, or, there is some irony in the fact that it is called the "Communications" department. 

{No need to reply, I know I've put you in a "no win" situation! @} 

Susan H. Kennedy 
Director, Corporate/Commercial law Group 

From: Kristin Jenkins 
Sent: April12, 201110:30 AM 
To: Susan Kennedy 
Subject: Re: TCE~OGS Key Messages 

Yes. 

From: Susan Kennedy 
Sent: Tuesday, April 12, 2011 09:55AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

Bruce Power. 
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5. OPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

generation project. This is why OPA has proposed mediation to TCE. 

Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy 
Director. Corporate/~mme_rcial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 9:28AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 

both. 

From: Kristin Jenkins 
Sent: April12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 

I just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to prQviding a mark-up- by context, 
the question was, 'What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to . 

questions, QA's, etc. 
3. i=orm of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, 'well why would you try to negotiate, if you hadn't done 
anything wrong." 
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He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April 11, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 2011 12:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April11, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 
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From: 
Sent: 
To: 

Ivanoff; Paul [Pivanoff@osler.com] 
Tuesday,Apri112, 201111:19AM 
Susan Kennedy 
Sebastiane, Rocco Cc: 

Subject: RE: TCE-OGS Key Messages - Privileged and Confidential 
Attachments: #20433686v2_LEGAL_1_- TCE-OGS-Key Messages doc.doc; WSComparison_# 

20433686v1_LEGAL_1_- TCE-OGS-Key Messages doc-#20433686v2_LEGAL_1_- TCE
OGS-Key Messages doc.pdf 

Susan, 

Attached is a revised draft of the Key Messages. Let me know if you would like to discuss. 

Regards, 
Paul 

ra-1 
L_j 
Paul Ivanoff · , 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler. Hoskin & Harcourt LLP 
Box 50, 1 First Canadian· Place E:]"'' ~~.-"" 
From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: Tuesday, April 12, 2011 11:01 AM 
To: Ivanoff, Paul 
Subject: FW: TCE-OGS Key Messages 

So, it would appear that the exact messages would/could be released [shows you how much I know] ... 

Susan H. Kennedy 
Director. Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 10:30 AM 
To: Susan Kennedy 

· Subject: Re: TCE-OGS Key Messages 

Yes. 

From: Susan Kennedy 
Sent: Tuesday, April12, 2011 09:55AM· 
To: Kristin Jenkins-" 
Cc: Michael Lyle 
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Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay {$1 billion) to TCE·as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

generation project. This is why OPA has proposed mediation to TCE. 

Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 9:28AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 
both. 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

2 



From: Susan Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 

I just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director. Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April 11, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 201112:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April 11, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 

3 



*************"'""'"**********"'********"'**"'********"'*****-***-***** 

This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation. 
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PRIVILEGED AND CONFIDENTIAL 

OPA Key Messages in event TCE Files Notice of Claim 

1. TCE is claiming $1B from the OPA in connection with the Ministry's cancellation of the 

Oakville Generating Station, a gas-fired power plant which had been blocked by local by

laws and deemed unnecessary by the Ministry. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA believes that it is unreasonable for TCE to claim $1B against the Ontario ratepayers 

in connection with the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and delivery of clean, cost effective power. TCE 

owns and operates Halton Hills Generating Station, has 56% interest in Portlands 

Generating Station and is a major investor in Bruce Power. 

5. While it is the OPA's policy not to comment on pending litigation, the OPA intends to 

vigorously defend itself, and the interests of Ontario's ratepayers, against the 

allegations in the action. 



PRIVILEGED AND CONFIDENTIAL 

OPA Key Messages in· event TCE Files Notice of Claim 

I. OW ... aad. TCB Ha'ie SeeR aaa8Ie te FeaeR aa agFeemeat tkat ffi\A-' Selie•;es is ia tke J:Jest 
interest afOntaria rateJlayeFS.TCE is claiming $1B from the OPA in connection with the 

Ministry's cancellation of the Oakville Generating Station. a gas-fired power plant which 
had been blocked by local by-laws and deemed unnecessary by the Ministry .. 

2. While the-provincial government announced the-Oakville,Generating.Station would not 

proceed,· this current issue-is a commercial dispute between OPA and. TCE .. 

3; OPA aaesaat llelie•;e it is reasaaallle ar aeeessary farbelieves that it is unreasonable for 

TCE to claim $1 B against the Ontario ratepayers ta JlHY €$1 llilliall) ta TCB as 

eamJleasatian farin connection with the Oakville, Generating .Station. 

4. OPA and.TCE have a long standing, positive working-relationship which has benefited rate 

payers through the development and delivery of clean, cost effective power. TCE owns and 
operates Halton Hills Generating. Station, has·56% interest in Portlands Generating .Station 

and is a major investor in Bruce Power. 

5. OPA's JlFefureaee ea11ti1111es ta lle a aegatiatea agreemeat that sees TCB aeYelafliag 

aaather aeeaea geaeratiaa flFajeet. This is·,~ OPA has JlFBflBSea meaiatioo te 
TCB-,While it is the OPA's policy not to comment on pending litigation. the OPA intends 

to vigorously defend itself, and the interests of Ontario's ratepayers. against the allegations 

in the action. 

LEGAL_I:~204Hfi8G? 



From: Susan Kennedy 
Sent: Tuesday, April12, 2011 12:50 PM 
To:. 
Cc: 

'Ivanoff, Paul'; Michael Killeavy; 'Sebastiana, Rocco' 

Subject: 
Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker 
RE: TCE Matter - REVISED DRAFT of the Mediation Email ... 

I have not comments on Paul's suggested version. 

Susan H. Kennedy . 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: April12, 2011 12:49 PM 
To: Michael Killeavy; Sebastiana, Rocco; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker 
Subject: RE: TCE Matter - REVISED DRAFT of the Mediation Email ... 

Below are my suggested revisions to the draft email. 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE" 

"After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third-
. party facilitated discussion by jointly engaging the services of a mediator. In a mediation, we would be able to share 
information and data with each other and the mediator on a confidential and without prejudice basis. I am 
recommending this to assist in resolving our differences in a timely manner. If you agree there is merit in entering into a 
mediation process, we would propose that OPA and TCE take steps to agree on a mediator and proceed with scheduling 
a mediation session. Please let me know by next week whether TCE is agreeable to mediation." 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

n·~·-·-, .. 
From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthoritv.on.cal 
Sent: Tuesday, April 12, 201112:18 PM 
To: Ivanoff, Paul; Sebastiane, Rocco; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker 
Subject:·TcE:Matter- REVISED DRAFT of the· Mediation Email ... 
Importance: High 

1, 



Paul/Rocco/Susan 

I am just finished with my meeting with Colin. He requested a few changes. Here is my revised draft. 

"After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third
party facilitated discussion by jointly engaging the services of a mediator, particularly with respect to sharing 
information and data. On this paint, we would be able to share our information and data with the mediator on a 
confidential basis. I am recommending this to assist in resolving our differences in a timely manner. If you agree 
there is merit in entering into a mediation process, we would propose that OPA and TCE take steps to agree on a 
mediator and proceed with scheduling a mediation session. Please let me know by next week whether TCE is 
agreeable to mediation." 

Colin would like to send this out early this afternoon, so I would appreciate your comments as soon as possible. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL} 
416-967-1947 (FAX} 

This e~mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih~gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

··--·-*-----·--*********'"**-
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Baseline NRR Calculation 

CAPEX Spend: ;'2$'4oo;ood)o66') vearly% spend 
;"':~o;-;~;.::::;,-:;;,:-....,-.-m_~,{:-~<J"ol~c.,'c 

2009 $18 3% 

2010 $26 5% 

2011 $90 17% : 

2012 $109 20% 

2013 $225 42% 

2014 $72 13% 

$539 million 

Capital Cost Allowance: 

CCA Rate 

Cap Ex to Class 1 33% 4% 

Cap Ex to Class 17 38% 8% 

CapEx to Class 48 29% 15% 

100% 

Inflation Factor (IFy) 2% 

NRR Index Factor (NRRIF) 20% 

Statutory Tax Rate 25% 

Plant Capacity (AACC) 500 MW 

Equate ANR to INR => CSP is only revenue 

Total Plan Revenues= CSP = NRRy* AACC 

Total Plant Revenue= [(PNNRb)*(NRRIF)(Ify)]*AACC+[(PNNRb)*(1-NRRIF)]*AACC 

PNNRb =Project NRR 

Fixed O&M 

GD&M 

Calculate EBITDA 

:¥i!~~;~~;_s,£§:sa~;t (2009 $) 
:;;,'i;';0i$1o,o_oo;poo;; (2o11 Sl 
, •-••o-,c~<•·'•·•-•0·'<,......_,'••·"""'""'~'-~'·' 

EBITDA = Plant Revenues- Operating Costs ($29 million/year) 

Calculate CCA by allocating CAP EX to appropriate pools 

Determine tax payable= (EBITDA- CCA)*(statutory tax rate) 

Total cash flows= EBITDA- Taxes- CapEx 

100% 



First cash flow is august 1, 2009 

All others are July 1, 20XX 

Use XNPV 

TCE Cost of Capital 

% CAPEX Allocation to year 

Yearly CAPEX Spend 
Book Value of Capital 

Non-Indexed NRR 

Indexed NRR 
Total NRR 

REVENUES= CSP 

OPEX 
GD&M - Non-Indexed 
GD&M -Indexed at 

EBITDA 

Depreciation (Capital Cost Allowance) 

Taxes Payable 

Total Cash Flow 

NRR 
OGS Sunk Cost Adder 
Total NRR (with OGS Sunk Cost) 

Target OG5 NPV +Sunk Costs 

XNPV for K-W Peaking Plant 

XNPV in 2012 plus spend 

s:zs%. 
''"" ~ -'"' . 

1-Aug-09 

3% 
$13,113,295 

$13,113,295 

20% 

($13,113,295) 

$20,997 

$406 

1 2 

1-Jul-10 1-Jul-11 1-Jul-12 1-Jul-13 1-Jul-14 1-Jul-15 1-Jul-16 
5% 17% 20% 42% 13% 

$19,061,747 $66,923,790 $80,519,192 $166,979,418 $53,402,559 
$32,175,042 $99,098,832 $179,618,023 $346,597,441 $400,000,000 $382,580,000 $349,257,282 

$16,798 $16,798 
$4,199 $4,283 

$20,997 $21,081 
$125,982,169 $126,486,097 

$6,193,893 $6,317,771 
$8,659,457 $8,659,457 
$2,164,864 $2,208,162 

$108,963,954 $109,300,707 

$17,420,000 $33,322,718 

$22,885,988 $18,994,497 

($19,061,747) ($66,923,790) ($80,519,192) ($166,979,418) ($53,402,559) $86,077,965 $90,306,210 

~ ' ., .. 'I·.. . , .. ''. ' ~: I 1 : 

~ 



Target IRR 

XIRR 

.. .,._ 
;c 

::o;: 

· .. ~ 
~3 
•·::!: ....... ..,. ·-
-~ 
'~ 

$10,000 
.. 

$5,000 

$0 
$50 

• 500 MW • 481 MW 

16.48% 

• 
$100 $150 

OGS NPV ($ millions) 

500MW 481 

7.5% 5.25% 7.5% 

OGS NPV NRR NRR NRR 

$50,000,000 $12,089 $9,859 $12,566 

$100,000,000 $13,459 $10,855 $13,991 

$150,000,000 $14,830 $11,852 $15,415 

$200,000,000 $16,200 $12,849 $16,840 

$250,000,000 $17,571 $13,846 $18,265 

$375,000,000 $20,997 $16,337 $21,826 

$200 $250 $375 



3 4 5 6 7 8 9 10 11 12 ~13 

1-Jul-17 1-Jul-18 1-Jul-19 1-Jul-20 1-Jul-21 1-Jul-22 1-Jul-23 1-Jul-24 1-Jul-25 1-Jul-26 1-Jul-27 

$318,836,973 $291,066,272 $265,714,400 $242,570,676 $221,442,770 $202,155,105 $184,547,395 $168,473,317 $153,799,291 $140,403,373 $128,174,239 

$16,798 $16,798 $16,798 $16,798 $16,798 $16,798 $16,798 $16,798 $16,798 $16,798 $16;798 

$4,369 $4,456 $4,546 $4,636 $4,729 $4,824 $4,920 $5,019 $5,119 $5,221 $5,326 

$21,167 $21,254 $21,343 $21,434 $21,527 $21,621 $21,718 $21,816 $21,917 $22,019 $22,123 

$127,000,105 $127,524,392 $128,059,165 $128,604,634 $129,161,012 $129,728,517 $130,307,373 $130,897,806 $131,500,047 $132,114,333 $132,740,905 

$6,444,127 $6,573,009 $6,704,469 $6,838,559 $6,975,330 $7,114,836 $7,257,133 $7,402,276 $7,550,321 $7,701,328 $7,855,354 

$8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 
$2,252,325 $2,297,371 $2,343,319 $2,390,185 $2,437,989 $2,486,749 $2,536,484 $2,587,213 $2,638,958 $2,691,737 $2,745,571 

$109,644,196 $109,994,554 $110,351,920 $110,716,433 $111,088,236 $111,467,475 $111,854,299 $112,248,859 $112,651,311 $113,061,812 $113,480,522 

$30,420,309 $27,770,700 $25,351,872 $23,143,724 $21,127,906 $19,287,665 $17,607,710 $16,074,078 $14,67 4,026 $13,395,918 $12,229,134 

$19,805,972 $20,555,963 $21,250,012 $21,893,177 $22,490,082 $23,044,952 $23,561,647 $24,043,695 $24,494,321 $24,916,473 $25,312,847 

$89,838,224 $89,438,591 $89,101,908 $88,823,256 $88,598,153 $88,422,522 $88,292,652 $88,205,164 $88,156,990 $88,145,338 $88,167,675 



MW 
7.5% 5.25% 

5.25% OurNPV Their NPV 
NRR 

$10,248 $50 $162 
$11,284 $100 $231 
$12,320 $150 $299 
$13,356 $200 $368 
$14,392 $250 $437 
$16,983 $375 $609 



20 - -"_ " \:~;.;~2-}- _:~:r; - -~2 - ;f· ;_ .. :0;.~;-_r.·~-]~:- ; -;;_~ -.;II0~lf:t·· ?·/> ~)·_:-~-
1-Jul-34 • .·_ --· ·1'JUI'35/ · ••·-· ·-1~Jul-36 ' · ··c'il~Julc37;.c· · ..• i;Jul-38 .. _ .- ._,, 1-'JUI-39' 

.-.· • :_ .... -..... -~\ __ :i,;~ __ .•..•..•...... -- . _· ·-··:---·-·--· · .. ···;:-;:_~:},-~'ii;,_;;t;<_, , ..•••.•• ':?_-~ __ ; ,;'>-:~:·;: {~:>:,:~->:}; 
· -, $61,828,172 .·· $56,442,938 . $51,?26;Z5~;'-:. $47,038,177; :;$42,94.1,790 ; 

"'"'·s''·•--------·--· -- · '·s· <- ----- .,, •. ··--·s·······----·-~;:-_,,_.,,,,o:s·· '< ,.,J) :.-:.;;c;;-cs····_._,.,, .. _,_r ·- .16,798.. , .. 16,798 ·. , ____ -. . 16,798,, _,, ___ . •· · ... 16;798.-.---------·· ,, .. 16,798 

. -~;~ft3~~ : $~~:{K:~;~- ;~:1~~~f~;~1j-.i'? __ ;~~~~~~-/-:·:-.'~,j;?~t~;;~(~::-
sB8;226,310 -_ $138,975;122 $B9;7~8,~o9.~St4o,5t7;9?3:. ·._ $14t;au;61s·•·--

. :~.;;: _-- ----- __ -.- --_-.- _ ·-·- - .'ii'_-;;'\~1-:· <:;;-·_:-;,i--';.x- :;;B?d'·i'i'P',g 
. $9,2Q3,g0Q i $9,387,876 ... -$9,5]5,633'- $9,767;i4!5. --.·_ ' $9,962;489. 

•.• , .. -. _ • .,., • " •• • - - ',_,_ ,. ,., ,._ .• ' •• _,y,, •• '" -'-. •'••' .... -.• ,._ •.• _, • • •. --- -··-•-.:. ... '·''-""'''-• 

14 15 18 . 19 16 17 

1-Jul-28 1-Jul-29 1-Jul-30 1-Jul-32 1-Jul-31 1-Jul-33 

$117,010,263 $106,818,669 $97,514,763 $89,021,227 $81,267,478 $74,189,081 $67,727,212 
$16,798 $16,798 $16,798 $16,798 $16,798 $16,798 $16,798 

$5,432 $5,541 $5,652 $5,765 $5,880 $5,998 $6,118 
$22,230 $22,339 $22,449 $22,563 $22,678 $22,795 $22,915 

$133,380,009 $134,031,894 $134,696,817 $135,375,039 $136,066,825 $136,772,447 $137,492,181 

$8,012,461 $8,172,711 $8,336,165 $8,502,888 $8,672,946 $8,846,405 $9,023,333 
$8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 
$2,800,483 $2,856,492 $2,913,622 $2,971,895 $3,031,333 $3,091,959 $3,153,799 $3,216,874 $3,281,212 $3,346,836 $3,413,773 $3,482,048 

$113,907,607 $114,343,234 $114,787,573 $115,240,799 $115,703,089 $116,174,625 $116,655,592 $117,146,179 $117,646,577 $118,156,983 $118,677,597 $119,208,623 

$11,163,976 $10,191,594 $9,303,906 $8,493,536 $7,753,749 $7,078,397 
· :} · :- :-· :_. ::_ -\-.:··;':':>:>.: ·. . -. ' -~--· -- • ·._: -· '.- • . ,_'. <~· ·.i·:>i;."~-.. . ... ·>~,t~/ :' .-·~·_,·.~·~:~~:}f~:~;:J ._~,\:~::;/;~-,:~:.·:_::~~~~~./~-f:}~_;;-:t .. :'c:Y~;;t:::~ .: 

$6,461,869 ·:· $5,89.~,040 ·: · - $5;385,23.4 . $'[;91G,t&O ' : ;$4,487,981'' .<.•$4,091;07!\ ; 

$27 548 431 >$27811785. $28 065336'. '·$28-310 201~·- $28'54740"4•> $28777 886. 
' ' .. ; . ;:• .. ' ; ·;;,~ _-• ,: .•... ' ·(<-: ! -·--·-_-_ •. •••• • •:;~;·;~ ;.~ ;~~-!- :c ·f···:·,' : -;·'? 'i,~i!0!:? •.';; ;;.~. : 

$89,107,161 · $~9,334,394 _ -- $89,581,241- - $89,84.§,78.2' ·-·. $9p,13o,f93 -<' :_ $~0,439,?F _. 

$25,685,908 $26,370,917 $26,987,335 $27,274,057 $26,037,910 $26,686,816 

$88,221,699 $88,900,568 $88,416,656 $88,553,983 $88,715,754 $88,305,324 

$1,722,490,223 

Residual 



Target Costing Allocation of Actual CAPEX 

Target CAP EX= 

CAP EX Sharing: 

Fl NAL CAP EX= 

Overrun (Underrun) = 
OPAShare 

TCE Share 

Adjusted CAPEX = 

Initial NRR 

Final NRR 

ADJUSTED CAP EX 

$337,500,000 

$350,000,000 

$362,500,000 

$375,000,000 

$387,500,000 

$400,000,000 

$412,500,000 

$425,000,000 

OPA 

TCE 

$338 

$350 

$363 

$375 

$388 

$400 

$413 

$425 

$400,000,000 

Overrun Underrun 

50% 50% 

50% 50% 

$375,000,QOO 

($25,000,000) 

($12,500,000) 
($12,500,000) 

$3s7;soo,ooo Target CAPEX + OPA Share 

$20,997 

$12,786 

m= 3.07093E-05 

b = 1021.688889 

FINAL NRR 

$11,554 

$11,795 

$12,037 

$12,278 

$12,860 

$13,472 

$13,790 

$14,099 

FITTED LINE 

$11,386 

$11,770 

$12,154 

$12,538 

$12,922 

$13,305 

$13,689 

$14,073 

I I ""' 
I $10,000 

I $8,000 
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Baseline NRR Calculation 

Adjusted CAP EX Spend: 

Capital Cost Allowance: 

CapEx to Class 1 

CapEx to Class 17 

CapEx to Class 48 

Inflation Factor 

NRR Index Factor 

Statutory Tax Rate 

Plant Capacity 

n.f{>~i{~qQ;§q§i Yearly% Spend 

2009 $18 3% 

2010 $26 5% 

. 2011 $90 17% 

2012 $109 20% 

2013 $225 42% 

2014 $72 13% 

$539 

CCA Rate 

33% 4% 

38% 8% 

29% 15% 

100% 

(IFy) 2% 

(NRRIF) 20% 

25% 

(AACC) 500 MW 

Equate ANR to INR => CSP is only revenue 

Total Plan Revenues= CSP = NRRy*AACC 

Total Plant Revenue= [(PNNRb)*(NRRIF)(Ify)]*AACC+[(PNNRb)*{1-NRRIF)]*AACC 

PNNRb = Project NRR 

Assume $29 million/year in non-fuel or;[:!D)~(~!$.·s;~oQ;qQ9,~ (2009 $) 
<~·-- ,.:-,..:.·:~ :<.<.R-',•:(•.'</:-"'•'-~'-''''c: 

GD&M !n;tY Sio)ioo;obciA [2o11 SJ ', ___ .,, __ , __ ._,_,,, ____ .,_,._._"'······-i'-'-'''·'·' 

Calculate EBITDA 

EBITDA = Plant Revenues- Operating Costs ($29 million/year) 

Calculate CCA by allocating CAP EX to appropriate pools 

Determine tax payable= (EBITDA- CCA)*(statutory tax rate) 

Total cash flows= EBITDA- Taxes- CapEx 

100% 



First cash flow is august 1, 2009 

All others are July 1, 20XX 

Use XNPV 

TCE Cost of Capital 

% CAPEX Allocation to year 

Yearly CAPEX Spend 
Book Value of Capital 

Non-Indexed NRR 
Indexed NRR 
Total NRR 

REVENUES= CSP 

OPEX 
GD&M- Non-Indexed 

GD&M -Indexed at 
EBITDA 

Depreciation (Capital Cost Allowance) 

Taxes Payable 

Total Cash Flow 

Final NRR 
OGS Sunk Cost Adder 
Final NRR (with OGS Sunk Cost) 

Target OGS NPV +Sunk Costs 

XNPV for K-W Peaking Plant 

XNPV in 2012 plus spend 

Target IRR 

.'./' ·: ;; j;i~:q§'~; 

1-Aug-09 

3% 
$12,703,505 
$12,703,505 

20% 

1-Jul-10 

5% 
$18,466,067 

$31,169,572 

1-Jul-11 

17% 
$64,832,422 

$96,001,993 

($12,703,505) ($18,466,067) ($64,832,422) 

$12,381 
$406 

. .·.· .. .. ~li•t~M; 
$375,000,000 

~;·;-;.·;.·.:~:~'i¥:>-o::"-r'!V}+;r~"'"-~~ii 
''""'"'~"'-?.O,OQ!),O_O.Q, ... _-,,--.;;,_,_,,.~~~·-==·-'"' 

9% 

1-Jul-12 

20% 
$78,002,967 

$174,004,960 

1-Jul-13 

42% 
$161,761,311 
$335,766,271 

($78,002,967) ($161,761,311) 

Goa!Seek K-W 
NPV Based on 

Adj. CAP EX and 

1-Jul-14 

13% 
$51,733,729 

$387,500,000 

($51,733,729) 

1 

1-Jul-15 

$370,624,375 

$9,904 
$2,476 

$12,381 
$74,283,172 

$6,193,893 
$8,659,457 
$2,164,864 

$57,264,9S7 

$16,875,625 

$10,097,333 

$47,167,624 

2 

1-Jul-16 

$338,342,992 

$9,904 
$2,526 

$12,430 
$7 4,S80,305 

$6,317,771 
$8,659,457 
$2,208,162 

$57,394,915 

$32,281,383 

$6,278,383 

$51,116,532 



3 4 5 6 7 8 9 10 11 12 13 

1-Jul-17 1-Jul-18 1-Jul-19 1-Jul-20 1-Jul-21 1-Jul-22 1-Jul-23 1-Jul-24 1-Jul-25 1-Jul-26 1-Jul-27 

$308,873,317 $281,970,451 $257,410,825 $234,990,342 $214,522,683 $195,837,758 $178,780,289 $163,208,526 $148,993,063 $136,015,767 $124,168,794 

$9,904 $9,904 $9,904 $9,904 $9,904 $9,904 $9,904 $9,904 $9,904 $9,904 $9,904 

$2,576 $2,628 $2,680 $2,734 $2,788 $2,844 $2,901 $2,959 $3,018 $3,079 $3,140 
$12,481 $12,532 $12,585 $12,638 $12,693 $12,749 $12,806 $12,864 $12,923 $12,983 $13,045 

$74,883,380 $75,192,517 $75,507,837 $75,829,463 $76,157,521 $76,492,141 $76,833,453 $77,181,591 $77,536,692 $77,898,895 $78,268,343 

$6,444,127 $6,573,009 $6,704,469 $6,838,559 $6,975,330 $7,114,836 $7,257,133 $7,402,276 $7,550,321 $7,701,328 $7,855,354 
$8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 

$2,252,325 $2,297,371 $2,343,319 $2,390,185 $2,437,989 $2,486,749 $2,536,484 $2,587,213 $2,638,958 $2,691,737 $2,745,571 
$57,527,472 $57,662,679 $57,800,591 $57,941,262 $58,084,7 45 $58,231,098 $58,380,379 $58,532,645 $58,687,956 $58,846,374 $59,007,959 

$29,469,675 $26,902,866 $24,559,626 $22,420,483 $20,467,659 $18,684,926 $17,057,469 $15,571,763 $14,215,463 $12,977,296 $11,846,973 

$7,014,449 $7,689,953 $8,310,241 $8,880,195 $9,404,272 $9,886,543 $10,330,728 $10,740,220 $11,118,123 $11,467,269 $11,790,247 

$50,513,022 $49,972,726 $49,490,350 $49,061,067 $48,680,474 $48,344,555 $48,049,651 $47,792,424 $47,569,833 $47,379,104 $47,217,713 





14 15 16 17 

1-Jul-28 1-Jul-29 1-Jul-30 1-Jul-31 

$113,353,692 $103,480,586 $94,467,427 $86,239,314 
$9,904 $9,904 $9,904 $9,904 
$3,203 $3,267 $3,333 $3,399 

$13,108 $13,172 $13,237 $13,304 
$78,645,179 $79,029,551 $79,421,612 $79,821,513 

$8,012,461 $8,172,711 $8,336,165 $8,502,888 
$8,659,457 $8,659,457 $8,659,457 $8,659,457 
$2,800,483 $2,856,492 $2,913,622 $2,971,895 

$59,172,777 $59,340,891 $59,512,367 $59,687,273 

$10,815,102 $9,873,107 $9,013,159 $8,228,113 

$12,089,419 $12,366,946 $12,624,802 $12,864,790 

$47,083,358 $46,973,945 $46,887,565 $46,822,483 

18 

1-Jul-32 

$78,727,869 
$9,904 
$3,467 

$13,372 
$80,229,413 

$8,672,946 
$8,659,457 
$3,031,333 

$59,865,677 

$7,511,444 

$13,088,558 

$46,777,119 

19 

1-Jul-33 

$71,870,672 
$9,904 
$3,536 

$13,441 
$80,645,470 

$8,846,405 
$8,659,457 
$3,091,959 

$60,047,649 

$6,857,197 

$13,297,613 

$46,750,036 

,_,,,_: ,(-;,~;+~~~s-~t~~~;:J/:1i''[~/~'f~:{-~~ITi~ 
$59,896,041 ·. $:S4,f/79~09r;···· ·····$49,~16;54'7/!·•$45,568,816 U$41;599,?7~.··· $65,610,736 

$9,904 
$3,607 

$13,512 
$81,069,849 

$9,023,333 
$8,659,457 
$3,153,799 

$60,233,260 

·-··· ,,,;f;i~~ii~i]l_ [lbltlff-~~~~~it~-~~~-
·. ·. $81,5QZ~ 71~ :~ $.81;~44;~39 .. .'$8;!)394;59~~1:/. $82;8?3;Q5:4>· ... '''$,?3,32.2,5p2.·.: · .. ·····.·...... ··•r·:· .· .. · ......... ··<.· .:>·.· ...•• •·· ... 2.· ; t&li: .. ·.:;::·.·.~:;, ?'.;-;·· >t· ;.xi ::•· 
' .. $9,203,800 ·• .. : $9,387,876 ·.· $Q;575,6~3\i $9,767}146 · $9,Q6iAM 

' ' '• '••'• ·" ~ • '" ,' •' ' '' ,·' ' ,' ~-,;.,.,,., • _., .•' ,,,, •· 'C·-···- o > ' ,'.,," •>'.>- •• '-'" • 

$8,659,457 $8,659,457 $8,659,45~ $8,659,457 $8,659,457 
' $3,216,874 $3,281,212 $3,346,836 $3,413,773 $3,482,048 

$60,422,584 $60,615,694 $60,812,666 $61,013,578 $61,218,508 

.. ····· · ....• ·.·••·· .·.· ... : ·' .• :;' . • •... ~ .• ' ]!''' •· ' ;.· .. ;!'~·<'. • . (·; 
$6,259,936 .·. $5,714,695 .·. $5;216,945 ... $4,7(j2,:S49:.~ •. '$4;3!17;731:•.; .. $3,969;04;4. 

'"·"'·"' ·~~if&~'i~-;;~~~;~~.r~4~~~~;~~~~~,~~~!~~~-
$46, 739,929 .. $46;745,612. . : $46,766,007 •• $46,800;13~!}' $46,847,116 '$46,906;142 



OGS Sunk Cost Analysis 

OGS Sunk Costs $37,000,000 $247 

TCE Borrowing Cost 5.68% Based on Average YTM of LT Debt 
After-tax Cost of Borrowing 4.26% 

Contract Term 25 years 

Amortization of OGS Sunk Costs $2,433,974 /year 

NRR Sunk Cost Adder $406 allocation per MW-month 



· OGS Sunk Cost Analysis 

lnt~rconnec.tion Costs 

TCE Borrowing Cost 

After-tax Cost of Borrowing 

Contract Term 

Amortization of OGS Sunk Costs 

NRR Sunk Cost Adder 

_ $1QO,OOO,OOO . 
5.6B% Based on Average YTM of LT Debt 

4.26% 

25 years 

$6,57B,308 /year 

$1,096 allocation per MW-month 

$667 



From: 
Sent: 
To: 
Subject: . 
Attachments: 

Kristin, 

... _,. __ · .. ,·'·'·""-__ ,_,_ ...•.. -.,_.,_._, __ .. , .. ·.; .. -: ...... ·-· ,.,. ___ , __ _ 

Susan Kennedy 
Thursday, April 14, 2011 10:59 AM 
Kristin Jenkins 
FW: TCE-OGS Key Messages- Privileged and Confidential 
#20433686v2_LEGAL_1_- TCE-OGS-Key Messages doc.doc; WSComparison_# 
20433686v1_LEGAL_1_- TCE-OGS-Key Messages doc-#20433686v2_LEGAL_1_- TCE
OGS-Key Messages doc. pdf 

Please see attached. My apologies for the delay, I only just saw this. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April12, 201111:19 AM 
To: Susan Kennedy 
Cc: Sebastiane, Rocco 
Subject: RE: TCE-OGS Key Messages - Privileged and Confidential 

Susan, 

Attached is a revised draft of the Key Messages. Let me know if you would like to discuss. 

Regards, 
Paul 

D 
Paullvcli1off · 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place r:r """· -~ ,~ 
From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: Tuesday, April 12, 2011 11:01 AM 
To: Ivanoff, Paul 
Subject: FW: TCE-OGS Key Messages 

So, it would appear that the exact messages would/could be released [shows you how much I know] ... 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
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From: Kristin Jenkins 
Sent: April12, 2011 10:30 AM 
To: Susan Kennedy 
Subject: Re: TCE-OGS Key Messages 

Yes. 

From: Susan Kennedy 
Sent: Tuesday, April12, 2011 09:55AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

generation project. This is why OPA has proposed mediation to TCE. 

Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy 
Director, Corporate/Commercial law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 9:28 AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

2 



No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 
both. 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the eventTransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 

I just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "'What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying 'on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, 'well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April 11, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From:. Michael Lyle 
Sent: Monday, April11, 201112:SO PM 
To: Susan Kennedy 

3 



Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins . 
Sent: Monday, April 11, 2011 10:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divu\guer sans autorisation. 

**"'~*'**"***"'***********-**............,*'*****-******--*****-

4 



PRIVILEGED AND CONFIDENTIAL 

OPA Key Messages in event TCE Files Notice of Claim 

1. TCE is claiming $18 from the OPA in connection with the Ministry's cancellation ofthe 

Oakville Generating Station, a gas-fired power plant which had been blocked by local by

laws and deemed unnecessary by the Ministry. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE.· 

3. OPA believes that it is unreasonable for TCE to claim $18 against the Ontario ratepayers 

in connection with the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and delivery of clean, cost effective power. TCE 

owns and operates Halton Hills Generating Station, has 56% interest in Portlands 

Generating Station and is a major investor in Bruce Power. 

5. While it is the OPA's policy not to comment on pending litigation, the OPA intends to 

vigorously defend itself, and the interests of Ontario's ratepayers, against the 

allegations in the action. 

LEOAL:_1:204336S6.2 



PRIVILEGED AND CONFIDENTIAL 

OPAKey M@sages in event- TCE Files Notice of Claim 

I-' OPA aHa TCB have lJeeH enaille te reaeh an agreement that OPA llelieves is in tile a est 
inteFest efOntarie ratefiayers.TCE is claiming $1B from the OPA in connection with the 

Ministry's cancellation of the Oakville Generating Station. a gas-fired power plant which 

had been blocked by local by-laws and deemed unnecessary by the Ministry. 

2: While:tbe-provincial government announced_the Oakville GeneratingBtation would not 

proceed; this currentissue is a commercial disp:ute-between OPA and TCE. 

3. OPA eees net llelie,,e it is reasenallle er neeessmy feFbelieves that it is unreasonable for 

TCE to claim $1 B against the Ontario ratepayers.te flay ($1 llilliellj te TCB as 

semfiensatien feFin connection with the Oakville Generating:Station; 

4. o:PA and TCEhave a long standing, p.ositive working relationship which has benefited rate.· 

payers through the developmentand deliver,y of clean, cost effective power. TCE owns and. 
operates Halton Hills Generating-Station, has 56% interest in Portlands Generating Station 

and is a major investor in Bruce Power; 

5 ;· OP.A' s fll'l!ferenee eentinees te lle a negetiatee agreement that sees TCB ee,,elefling 

aaetheF aeeeee generatien flFejeet. This is v.~ OP.A has f1F9fl9See meeiatien te 
TC&While it is the OPA's policy not to comment on pending litigation. the OPA intends 

to vigorously defend itself and the interests of Ontario's ratepayers. against the allegations 

in the action. 



Ch.ri .. stin~. L~fie .. ur ............................ .. 
~ .. -~~~--~----------------------~------------~-·-····-·-- , .. 

From: Kristin Jenkins 
Sent: 
To: 

Thursday, April14, 2011 11:52 AM 
Susan Kennedy 

Subject: RE: TCE-OGS Key Messages - Privileged and Confidential 

Thanks. Colin has scheduled a meeting at 2:00pm where we will discuss. 

From: Susan Kennedy 
Sent: April 14, 201110:59 AM 
To: Kristin Jenkins 
Subject: FW: TCE-OGS Key Messages - f>rivileged.and Confidential 

Kristin, 

Please see attached. My apologies for the delay, I only just saw this. 

Susan H. Kennedy 
Director, Corporate/Commercial law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April12, 201111:19 AM 
To: Susan Kennedy 
Cc: Sebastiane, Rocco 
Subject: RE: TCE-OGS Key Messages - Privileged and Confidential 

Susan, 

Attached is a revised draft of the Key Messages. Let me know if you would like to discuss. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.CC?m 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place . 

[]""""~'~'~ 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: Tuesday, April12, 201111:01 AM 
To: Ivanoff, Paul 
Subject: FW: TCE-OGS Key Messages· 
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So, it would appear that the exact messages would/could be released [shows you how much I know] ... 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April12, 201110:30 AM 
To: Susan Kennedy 
Subject: Re: TCE-OGS Key Messages 

Yes. 

From: Susan Kennedy 
Sent: Tuesday, April 12, 2011 09:S5 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

generation project. This is why OPA has proposed mediation to TCE. 

Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

2 



From: Kristin Jenkins 
Sent: April 12, 2011 9:28 AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 
both. 

Frorn: Kristin Jenkins 
Sent: April 12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 

I just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc. • 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of •executive summary'' for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying •on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: Aprilll, 2011 4:52 PM 
To: Susan Kennedy 
Subject:. Fw: TCE-OGS Key Messages 

3 



Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 201112:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April11, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 

-~-····-----******-***---*-************* 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviil~gie, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

·-*+************ ____ H ___ **'-****************" 
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. -,-, __ ,. ___ ~'·~.:·;~ -·· ' .. . _____ ,_,._, .·- .. ,, ... 

From: Michael Lyle 
Sent: Thursday, April14, 2011 11:56 AM 
To: Susan Kennedy · 
Subject: Fw: TCE-OGS Key Messages - Privileged and Confidential 
Attachments: #20433686v2_LEGAL_1_- TCE-OGS-Key Messages doc.doc; WSComparison_# 

20433686v1_LEGAL_1_- TCE-OGS-Key Messages doc-#20433686v2_LEGAL_1_- TCE
OGS-Key Messages doc.pdf 

I think it would be very helpful to have you at the 2pm meeting as well if you can make it. 

Fr.om: Kristin Jenkins . 
Sent: Thursday, April14, 201111:51 AM 
To: Colin Andersen; Brett Baker; Michael Lyle; JoAnne Butler 
Subject: FW: TCE-OG5 Key Messages - Privileged and Confidential 

For discussion at 2:00 pm. 

From: Susan Kennedy 
Sent: April14, 201110:59 AM 
To: Kristin Jenkins 
Subject: FW: TCE-OG5 Key Messages - Privileged and Confidential 

Kristin, 

Please see attached. My apologies for the delay, I only just saw this. 

Susan H. Kennedy 
Director, CorporateiCommerciall.aw Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 12, 201111:19 AM 
To: Susan Kennedy 
Cc: Sebastiana, Rocco 
Subject: RE: TCE-OGS Key Messages - Privileged and Confidential 

Susan, 

Attached is a revised draft of the Key Messages. Let me know if you would like to discuss. 

Regards, 
Paul 

D 
Paul Ivanoff · 
Partner-

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First-Canadian Place 
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From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: Tuesday, April 12, 201111:01 AM 
To: Ivanoff, Paul 
Subject: PN: TCE-OGS Key Messages 

So, it would appear that the exact messages would/could be released [shows you how much I know] ... 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 10:30 AM 
To: Susan Kennedy 
Subject: Re: TCE-OGS Key Messages 

Yes. 

From: Susan Kennedy 
Sent: Tuesday, April 12, 2011 09:55 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe ft is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

Bruce Power. 
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5. CPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

generation project. This is why OPA has proposed mediation to TCE. 

Sorry if I'm being obtuse but the details are important for the legal analysis. 

Susan H. Kennedy 
Director. Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 9:28 AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 
both. 

From: Kristin Jenkins 
Sent: April12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the eventTransCanada files notice and goes public 

From: Susan· Kennedy 
Sent: April 12, 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

I understand from Mike that you were following up on these yesterday. 
' 

I just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, "What exactly is the puqiose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1. Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 

message". 
5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 
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He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April11, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 201112:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, April 11, 2011 10:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 

··-*********-**"'******** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi!Elgie, confidentiel et 
scum is a des droits d'auteur. II est interdit de l'utiliser ou 
de \e divulguer sans autorisation. 

******"'****"'****--··-·***********--*********** ..... 
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PRIVILEGED AND CONFIDENTIAL 

OPA Key Messages iri event TCE Files Notice of Claim 

1. TCE is claiming $1B from the OPA in connection with the Ministry's cancellation of the 

Oakville Generating Station, a gas-fired power plant which had been blocked by local by

laws and deemed unnecessary by the Ministry. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA believes that it is unreasonable for TCE to claim $1B against the Ontario ratepayers 

in connection with the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and delivery of clean, cost effective power. TCE 

owns and operates Halton Hills Generating Station, has 56% interest in Portlands 

Generating Station and is a major investor in Bruce Power. 

5. While it is the CPA's policy not to comment on pending litigation, the OPA intends to 

vigorously defend itself, and the interests of Ontario's ratepayers, against the 

allegations in the action. 

LEGAL_I:20433686.2 



PRIVILEGED AND CONFIDENTIAL 

OPA Key Miissages in event TCE Ffliis Notice, of Claim: 

1. OPA ana TOl have eeea anaele te reasa·an agreement that OPA eelieves is ia tee best 

interest efOHtarie mtepayers.TCE is claiming $18 from the OPA in connection with the 
Ministry's cancellation of the Oakville Generating Station. a gas-fired power plant which 
had been blocked by local by-laws and deemed unnecessarv by the Ministry. 

2. While the: provincial government'announce£\ the Oakville Generating:Station would not. 
proceed,· this current issue is a ·com:m:ercial dispute -between OPA and• TCK . 

3. OPA aees aet believe it is reasenaele er nesessary ferbelieves that it is unreasonable for 

TCE to claim $1 B against the Ontario ratepayers te pay E$1 eillien) te TCB as 

seH!pel!satiell ferin connection with the-Oakville-Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited rate•:· 

payers througll the development and delivery of clean, cost effective power.· TCE owns and. 
operates Halton Hills Generating-Station, has 56% interest in Portlands Generating.Station 

and is a major investor in Bruce Power. 

5~ OPJL's fJFefet:eaee eeatiRHes te Be a aegetiateel agreeHteat tkat sees TCE Ele-veletJiag 
anether neeaea gel!emtien prajest .. This is \vfly ()I2A has prepesea meaiatiel! ts 
TelhWhile it is theOPA's policy not to comment on pending litigation. the OPA intends 

to vigorously defend itself. and the interests of Ontario's ratepayers. against the allegations 

in the action. 
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From: Susan Kennedy 
Sent: 
To: 

Thursday, April14, 2011 11 :57 AM 
Michael Lyle 

Subject: RE: TCE-OGS Key Messages - Privileged and Confidential 

I will have to blow off a meeting with you to be there . .. @ 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: April14, 201111:56 AM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages - Privileged and Confidential 

1 think it would be very helpful to have you at the 2pm meeting as well if you can make it. 

From: Kristin Jenkins 
Sent: Thursday, April14, 201111:51 AM. 
To: Colin Anderseni Brett Bakeri Michael Lylei JoAnne Butler 
Subject: FW: TCE-OGS Key Messages - Privileged and Confidential 

For discussion at 2:00 pm. 

From: Susan Kennedy 
Sent: April14, 201110:59 AM 
To: Kristin Jenkins 
Subject: FW: TCE-OGS Key Messages- Privileged and Confidential 

Kristin, 

Please see attached. My apologies for the delay, I only just saw this. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 12, 201111:19 AM 
To: Susan Kennedy 
Cc: Sebastiana, Rocco 
Subject: RE: TCE-OGS Key Messages - Privileged and Confidential 

Susan, 

Attached is a revised draft of the Key Messages. Let me know if you would like to discuss. 

Regards, 
Paul 

D 
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Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place r-r-··M,.. 
From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: Tuesday, April 12, 201111:01 AM 
To: Ivanoff, Paul 
Subject: FW: TCE-OGS Key Messages 

So, it would appear that the exact messages would/could be released [shows you how much I know] ... 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April12, 201110:30 AM 
To: Susan Kennedy 
Subject: Re: TCE-OGS Key Messages 

Yes. 

From: Susan Kennedy 
Sent: Tuesday, April 12, 2011 09:55AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Just so I'm clear, there is a possibility that they will be either issued in writing or verbally communicated exactly as written, 
i.e.: 

Press Release: 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of 

Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not proceed, this 

current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as 

compensation for the Oakville Generating Station. 
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4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers 

through the development and delivery of clean, cost effective power. TCE owns and operates Halton 

Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in 

Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing another needed 

generation project. This is why OPA has proposed mediation to TCE . 

.. ~-···--·~-·--·.-.- ....... -... , .. -- ... , .. ,.~'-- -······· .:---..., ... '•-'•----~. .- .-.. --· ... ' ..• "'''- --- ........ 

Sorry if I'm being obtuse but the details are importani for the legal analysis. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
Sent: April 12, 2011 9:28 AM 
To: Kristin Jenkins; Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

-- .... ' . " ··· .. <· •"•' 

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume 
both. 

From: Kristin Jenkins 
Sent: April 12, 2011 9:23 AM 
To: Susan Kennedy 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

They are reactive key messages in the event TransCanada files notice and goes public 

From: Susan Kennedy 
Sent: April 12; 2011 9:21 AM 
To: Kristin Jenkins 
Cc: Michael Lyle 
Subject: RE: TCE-OGS Key Messages 

Litigation Privilege/Solicitor and Client Privilege 

1 understand from Mike that you were following up on these yesterday. 

I just got off the phone with Paul Ivanoff at Osiers. He was looking for context prior to providing a mark-up- by context, 
the question was, ''What exactly is the purpose of the key messages. Are they something that gets released potentially in 
a press release, etc." 

It was at that moment, I realized that I wasn't completely sure exactly what the purpose of key messages was (at least 
contextualized in the way Paul was doing so). Here is what I told him [if I got it wrong, let me know]: 

1 . Not released formally. 
2. Provide a touch stone for framing other communication pieces- for example, actual press releases, responses to 

questions, QA's, etc. 
3. Form of "executive summary" for communication packages. 
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4. Touch stones for speakers (for example, Colin) to keep in mind if dealing with the press. To assist in staying "on 
message•. 

5. They often go to MEl as part of a communications package. 

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference 
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available materials 
against us in litigation, his concern is that this frames the issue as, "well why would you try to negotiate, if you hadn't done 
anything wrong." 

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing. 

Susan H. Kennedy 
Counsel 
Director, Corporate/Commercial Law Group 

From: Michael Lyle 
Sent: Aprilll, 2011 4:52 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

Have we heard back yet? KJ is wondering. 

From: Michael Lyle 
Sent: Monday, April 11, 2011 12:50 PM 
To: Susan Kennedy 
Subject: Fw: TCE-OGS Key Messages 

FYI. We should ensure lit counsel has no issues with this. 

From: Kristin Jenkins 
Sent: Monday, Aprilll, 201110:41 AM 
To: Michael Lyle 
Subject: TCE-OGS Key Messages 

.. ........_ •• .,.-.._ .... ___ .. ___ ****'*-****'*'*********** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiE!gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

·-----·-·-·----******** __ ..__ .... -........ -
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From: 
Sent: 
To: 

. ·-· ._" '•-.:. __ , ..• ..-,..,. 

Susan Kennedy 
Friday, Apri115, 2011 7:42AM 
JoAnne Butler 

Cc: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Michael Lyle; Colin 
Andersen; Amir Shalaby 

Subject: RE: Arbitration Slides 

Privileged and.Confidential (Solicitor.and.Ciient.PrivilegeL . 
.. ._ ... ,, . - ,,.- . '" ,- .. -· . --. . ,.. -., .. -· ' . ' -· - . - .. -. --- ,_ . . . -"-'. .. ... -- '. .·-

This email contains privileged legal advice and should not be forwarded to parties outside of OPA. Please limit 
internal circulation to "need to know" only. 

Assuming the plan is to give the slides to, and leave the slides with, the Government, you may [for the purpose of 
clarity/written record for their future reference] want to consider including some clarifying caveats (maybe footnote or 
endnote style, so you don't clutter up the slide). 

For example, clarify that the comparison slide between Arbitration and Litigation is based on the assumption of essentially 
similar scope for both proceedings and/or on the assumption that "favorable" [or perhaps "acceptable"] terms of arbitration 
were agreed between the parties. 

To illustrate what I'm worrying about. someone looking at the first slide without context might interpret the line item 
"Favorable Terms of Reference" to mean "you will get favorable terms of reference with an arbitration and you won't with a 
litigation". It will be easy to lose the subtlety (which I appreciate we are trying to address in the next slide) that you can 
agree to scope the terms of reference with an arbitration but would/might only want to proceed with arbitration if you were, 
in fact, able to agree to favorable/acceptable terms of reference. 

Other subtleties, perhaps worth noting: 

• re "Private Proposal", as MK pointed out yesterday, private doesn't absolutely guarantee private forever, as there 
is a possibility for appeal- which is to a court and if you get into an appeal process, what was private in the 
arbitration will [likely] become a matter of public record in the appeal. 

• Re "Government not part of process" -there is the possibility of separate litigation against Government. 
(Arbitration does not technically preclude TCE from suing them in tort- whether, as a practical matter, they would 
in fact do so if we were arbitrating is difficult to predict). Also an MK catch from yesterday. 

Slide 2, "Avoid Optics of "Money for Nothing"- think it needs to be an "N" in the Arbitration column (this is consistent with 
what we are saying on Slide 3 in the second line under "Cons"). 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: JoAnne Butler 
Sent: April 14, 2011 5:26 PM 
To: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Susan Kennedy; Michael Lyle; Colin Andersen; 
Amir Shalaby 
Subject: Fw: Arbitration Slides 

Fyi. Very rough draft from earlier meeting. We can noodle on it tonight and discuss at our morning meeting. 

MK, if you think that there is value sending to Rocco/Paul then please do so. 

JCB 

From: Manuela Moellenkamp 
Sent: Thursday, April14, 2011 04:01PM 
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To: JoAnne Butler 
Subject: Arbitration Slides 

Here you go. I'm going to stick around until4:30 in case you need me to make changes or add other slides. 

Manuela Moellenkamp 
Executive Assistant to JoAnne Butler, Vice President, Electricity Resources 
Ontario Power Aulhority 
120 Adelaide Street West, Sutte 1600 
Toronto. ON M5H 1T1 
Tel: 416-969-6015 
Fax: 416-969-6071 
manuela.moellenkamp@powerauthority.on.ca 

~ 
Please consider your environmental responsibility before printing this email. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly · 
prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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Christin!! Ll'!~leur 

From: 
Sent: 
To: 

Susan Kennedy 
Friday, April 15, 2011 7:42AM 
JoAnne Butler 

Cc: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Michael Lyle; Colin 
Andersen; Amir Shalaby 

Subject: RE: Arbitration Slides 

Pri1fil~fled and <;onfidential(Solicitorafld (;lient Privile9e); 

This email contains privileged legal advice and should not be forwarded to parties outside of OPA. Please limit 
internal circulation to "need to know" only. 

Assuming the plan is to give the slides to, and leave the slides with, the Government, you may [for the purpose of 
clarity/written record for their future reference] want to consider including some clarifying caveats (maybe footnote or 
endnote style, so you don't clutter up the slide). 

For example, clarify that the comparison slide between Arbitration and Litigation is based on the assumption of essentially 
similar scope for both proceedings and/or on the assumption that "favorable" [or perhaps "acceptable"] terms of arbitration 
were agreed between the parties. 

To illustrate what I'm worrying about. someone looking at the first slide without context might interpret the line item 
"Favorable Terms of Reference" to mean "you will get favorable terms of reference with an arbitration and you won't with a 
litigation". It will be easy to lose the subtlety (which I appreciate we are trying to address in the next slide) that you can 
agree to scope the terms of reference with an arbitration but would/might only want to proceed with arbitration if you were, 
in fact, able to agree to favorable/acceptable terms of reference. 

Other subtleties, perhaps worth noting: 

• re "Private Proposal", as MK pointed out yesterday, private doesn't absolutely guarantee private forever, as there 
is a possibility for appeal- which is to a court and if you get into an appeal process, what was private in the 
arbitration will ~ikely] become a matter of public record in the appeal. 

• Re "Government not part of process" -there is the possibility of separate litigation against Government. 
(Arbitration does not technically preclude TCE from suing them in tort- whether, as a practical matter, they would 
in fact do so if we were arbitrating is difficult to predict). Also an MK catch from yesterday. 

Slide 2, "Avoid Optics of "Money for Nothing" -think it needs to be an "N" in the Arbitration column (this is consistent with 
what we are saying on Slide 3 in the second line under "Cons"). 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: JoAnne Butler 
Sent: April 14, 2011 5:26 PM 
To: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Susan Kennedy; Michael Lyle; Colin Andersen; 
Amir Shalaby 
Subject: Fw: Arbitration Slides 

Fyi. Very rough draft from earlier meeting. We can noodle on it tonight and discuss at our morning meeting. 

MK, if you think that there is value sending to Rocco/Paul then please do so. 

JCB 

From:· Manuela Moellenkamp 
Sent: Thursday, April 14, 2011 04:01 PM 
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To: JoAnne Butler 
Subject: Arbitration Slides 

Here you go. I'm going to stick around until4:30 in case you need me to make changes or add other slides. 

Manuela Moellenkamp 
Executive Assistant to JoAnne Butler, Vice President, Electricity Resources 
Ontario Power Aulhority 
120 Adelaide street Wes~ Suite 1600 
Toronto, ON M5H 1T1 
Tel: 416-969-6015 
Fax: 416-969-6071 
manuela.moellenkamp@powerauthonty.on.ca 

~ 
Please consider your environmental responsibility before printing this email. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable Jaw. If you are not the intended 

· recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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Christin.e Lafleur 

From: 
Sent: 
To: 

JoAnne Butler 
Friday, April15, 2011 7:47AM 
Susan Kennedy 

Cc: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Michael Lyle; Colin 
Andersen; Amir Shalaby 

Subject: Re: Arbitration Slides 

Great comments, Susan and exactly the type of context we will be needing to provide later to the Gov. BTW, I do not 
plan on leaving anything with anyone. Only for discussion purposes. 

JCB 

From: Susan Kennedy 
Sent: Friday, April 15, 2011 07:42AM 
To: JoAnne Butler 
Cc: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Michael Lyle; Colin Andersen; Amir Shalaby 
Subject: RE: Arbitration Slides 

Privileged and Confidential (Solicitor and Client Privilege!. 

This email contains privileged legal advice and should not be forwarded to parties outside of OPA. Please limit 
internal circulation to "need to know" only. · 

Assuming the plan is to give the slides to, and leave the slides with, the Government, you may [for the purpose of 
clarity/written record for their future reference] want to consider including some clarifying caveats (maybe footnote or 
endnote style, so you don't clutter up the slide). 

For example, clarify that the comparison slide between Arbitration and Litigation is based on the assumption of essentially 
similar scope for both proceedings and/or on the assumption that "favorable" [or perhaps "acceptable"] terms of arbitration 
were agreed between the parties. 

To illustrate what I'm worrying about. someone looking at the first slide without context might interpret the line item 
"Favorable Terms of Reference" to mean "you will get favorable terms of reference with an arbitration and you won't with a 
litigation". It will be easy to lose the subtlety {which I appreciate we are trying to address in the next slide) that you can 
agree to scope the terms of reference with an arbitration but would/might only want to proceed with arbitration if you were, 
in fact, able to agree to favorable/acceptable terms of reference. 

Other subtleties, perhaps worth noting: 

• re "Private Proposal", as MK pointed out yesterday, private doesn't absolutely guarantee private forever, .as there 
is a possibility for appeal- which is to a court and if you get into an appeal process, what was private in the 
arbitration will [likely] become a matter of public record in the appeal. 

• Re "Government not part of process" -there is the possibility of separate litigation against Government. 
(Arbitration does not technically preclude TCE from suing them in tort- whether, as a practical matter, they would 
in fact do so if we were arbitrating is difficult to predict). Also an MK catch from yesterday. 

Slide 2, "Avoid Optics of "Money for Nothing" -think it needs to be an "N" in the Arbitration column {this is consistent with 
what we are saying on Slide 3 in the second line under "Cons"). 

Susan H. Kennedy 
Director, Corporate/Commercial law Group 

From: JoAnne Butler 
Sent: April14; 2011 5:26 PM 
To: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Susan Kennedy; Michael Lyle; Colin Andersen; 
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Amir Shalaby 
Subject: Fw: Arbitration Slides 

Fyi. Very rough draft from earlier meeting. We can noodle on it tonight and discuss at our morning meeting. 

MK, if you think that there is value sending to Rocco/Paul then please do so. 

JCB 

From: Manuela Moellenkamp 
Sent: Thursday, April 14, 2011 04:01 PM 
To: JoAnne Butler 
Subject: Arbitration Slides 

Here you go. I'm going to stick around until 4:30 in case you need me to make changes or add other slides. 

Manuela Moellenkamp 
Executive Assistant to JoAnne Butler, Vice President, Electricity Resources 
Ontario Power Aulhority 
120 Adelaide Street West Suite 1600 
Toronto, ON M5H 1T1 
Tel: 416-969-li015 
Fax: 416·969-6071 
manuela.moellenkamp@powerauthority.on.ca 

~ 
Please consider your environmental responsibility before printing this email. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confideniial and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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ChristiQe .Lafleur . 

From: 
Sent: 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
Friday, April 15, 2011 2:30 PM 
Michael Killeavy; Susan Kennedy 

Cc: Sebastiane, Rocco · 
Subject: OPA- TCE [Privileged and Confidential] 
Attachments: Letter to Alex Pourbaix (OPA letterhead) April15, 2011 20455701_1.doc 

Further to our meetings this morning, attached please find a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

D 
Paul Ivanoff -
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
oivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

E:r~--~,~ 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de Je divulguer sans autorisation. 

-********* ....... -******-~~ .. ·-·--·--.-··-
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. [ONTARIO POWER AUTHORITY LETTERHEAD] 

AprillS, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
Trans Canada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

As you know, the parties entered into an MOU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identify other generation projects 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OP A to engage in good faith negotiations. 

The OPA's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. TCE's rejection of the OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE' s obligations under the MOU. 
These obligations continue through to June 30, 2011. 

The OP A is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OP A 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
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terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_1:20455701.1 



From: 
Sent: 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
Friday, April 15, 2011 2:45 PM 
Michael Lyle; Deborah Langelaan 

Cc: 
Subject: 

Michael Killeavy; Susan Kennedy; Sebastiane, Rocco 
FW: OPA- TCE [Privileged and Confidential] 

Attachments: Letter to Alex Pourbaix (OPA letterhead) April 15, 2011 20455701_1.doc 

Mike and Deb, 

Attached is the draft letter to Alex Pourbaix. (Sorry for not putting you on the original circulation list.) 

Paul 

D . 

PaullvanOff · 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

D'·~~-, .. 
From: Ivanoff, Paul 
Sent: Friday, April 15, 2011 2:30 PM 
To: 'Michael Killeavy'; Susan Kennedy 
Cc: Sebastiana, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meetings this morning, attached please fmd a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

D 
PauiiVaiioff · 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier. Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 168 
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This e~mail" message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privllegie, confidentiel et 
soumis a des droits d'auteur. 11 est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

*********'******'*********'**~***'**-**'***'**'**-***'*-
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April IS, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED; CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
Piesidimt, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GT A Clean Energy Supply Contract (the "Contract") between Trans Canada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

As you know, the parties entered into an MOU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identify other generation projects 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OPA to engage in good faith negotiations. 

The OPA's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. TCE's rejection of the OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE' s obligations under the MOU. 
These obligations continue through to June 30, 2011. 

The OP A is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are· not prepared to continue negotiations in a mediated process, the OPA 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
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terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_\:20455701.1 



Cllristin.El.Lafleu.r 

From: Michael Lyle 
Sent: Friday, April 15, 2011 2:50 PM 
To: 
Subject: 

Susan Kennedy; Michael Killeavy; Deborah Langelaan 
FW: OPA- TCE [Privileged and Confidential] 

Attachments: Letter to Alex Pourbaix (OPA letterhead} Apri115, 2011 20455701_1.doc 

Can we get together in my office in the next 5 minutes to briefly go over Paul's letter? My proposal would be land with 
Paul and then quickly loop JoAnne and Kristin in before sending to Colin. 

Michael Lyle. 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e·mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e·man message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: AprillS, 2011 2:45 PM 
To: Michael Lyle; Deborah Langelaan 
Cc: Michael Killeavy; Susan Kennedy; Sebastiana, Rocco 
Subject: PN: OPA - TCE [Privileged and Confidential] 

Mike and Deb, 

Attached is the draft letter to Alex Pourbaix. (Sorry for not putting you on the original circulation list.) 

Paul 

D 
Pau·l Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[Joo.~-o. _,~ 
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From: Ivanoff, Paul 
Sent: Friday, April 15, 2011 2:30 PM 
To: 'Michael Killeavy'; Susan Kennedy 
Cc: Sebastiana, Rocco 
Subject: OPA- TCE [Privileged and Confidential] 

Further to our meetings this morning, attached please find a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

D 
... . 

X 

. 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

r~:r· "~· -~,~ 

"'**""'***"******"'************'**-*"'**"****"""*--**********'*** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gi8, confidentiel et 
soumis 8 des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

---*******-******"****--"* ___ "************--
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

AprillS, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450 - 1 Street, SW 
Calgary, Alberta 
T2P SH1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

As you know, the parties entered into an MOU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identify other generation projects 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OPA to engage in good faith negotiations. 

The OP A's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. TCE's rejection of the OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE's obligations under the MOU. 
These obligations continue through to June 30, 2011. 

The OP A is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relatmg to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OP A 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
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terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEOAL_l :2045570l.l 



Christine. L,afleur 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Mike and Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
Friday, April 15, 2011 3:22 PM 
Michael Lyle; Susan Kennedy 
Sebastiana, Rocco 
OPA- TCE [Privileged and Confidential] 
20455701_2.doc 

Attached is a second draft of the letter to Alex Pourbaix regarding mediation and arbitration. 

Regards, 

Paul 

D . 

PaullVanoff , 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 FirSt Canadian Place 

~-·'"""-'M 

_,._,....,.,,.,.,.__.......,.,..,,..,********+*"*********** 

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih~gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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[ONT ARlO POWER AUTHORITY LETTERHEAD] 

April 15, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
Trans Canada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of Aprill3, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the CPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues 
including those respecting CAPEX estimates and TCE's alleged damages. It would also permit a 
process whereby TCE could provide information that it considers commercially sensitive to a 
mediator (and any expert engaged by the mediator) who could then maintain confidentiality of 
such information from the OPA while facilitating further discussions between the parties. TCE's 
rejection of the OPA's proposal to continue negotiations in a mediated process forecloses the 
parties from receiving the benefits of third party facilitation. 

The OPA is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you aie not prepared to continue negotiations in a mediated process, the OP A 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 
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Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_1:2045S701.2 



Chdstioe .. l.,~flel!( .. 

From: Michael Lyle 
Sent: Friday, Apri115, 2011 3:31 PM 
To: 
Cc: 
Subject: 

Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Draft letter 

I have pasted this into the e-mail for your ease of reading Colin. Susan and I are in a meeting with Government and 
Osiers counsel for the next hour. Colin: do you want this to go to Jim Hinds before it goes to Government? 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation process. I can 
assure you that. the OPA's proposal to mediate was made. in good faith and in an effort to work together with 
TCE to negotiate the definitive form of an agreement in respect of the development of a power generation 
project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. It would also permit a process whereby TCE could 
provide information that it considers commercially sensitive to a mediator (and any expert engaged by the 
mediator) who could then maintain confidentiality of such information from the OPA while facilitating further 
discussions between the parties. TCE's rejection of the OP A's proposal to continue negotiations in a mediated 
process forecloses the parties from receiving the benefits of third party facilitation. 

The OP A is hopeful that, on reflection, you will recognize the benefits of participating in negotiations with the 
assistance of a mediator. We believe that TCE should take all steps necessary to comply with its obligations 
relating to good faith negotiations and reconsider its position respecting mediation. We continue to be prepared 
to proceed promptly with a mediation to further the negotiations and we reiterate our request to you in that 
regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights under the 
Contract may be decided by arbitration in accordance with Section 16.2 of the Contract. If you are not prepared 
to continue negotiations in a mediated process, the OP A requests that the parties meet to discuss an arbitration 
of the dispute between the parties and terms of reference of an arbitration. In that case, we would ask you to 
have your legal counsel contact ours. 

May we please hear from you at your earliest opportunity. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
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any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Chri~tine Lafl!lur 

From: Colin Andersen 
Sent: Friday, April15, 2011 4:06 PM 
To: 
Cc: 

Michael Lyle; JoAnne Butler; Kristin Jenkins; Brett Baker 
Michael Killeavy; Deborah Langelaan; Susan Kennedy 

Subject: Re: Draft letter · 

I'm fine with this, ok to send to jim and govt as far as I am concerned(how did you leave it with jim did he want to see. 
first?). Tks JoAnne, Mike et al for looking after things today. 

From: Michael Lyle 
.. Sent: Friday, Aprll 15, 2011 03:31 PM 

To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Killeavy; Deborah Langelaan; Susan Kennedy · 
Subject: Draft letter 

I have pasted this into the e-mail for your ease of reading Colin. Susan and I are in a meeting with Government and 
Osiers counsel for the next hour. Colin: do you want this to go to Jim Hinds before it goes to Government? 

In your email of April13, 2011, you questioned the merit of the parties entering into a mediation process. I can 
assure you that the OP A's proposal to mediate was made in good faith and in an effort to work together with 
TCE to negotiate the definitive form of an agreement in respect of the development of a power generation 
project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. It would also permit a process whereby TCE could 
provide information that it considers commercially sensitive to a mediator (and any expert engaged by the 
mediator) who could then maintain confidentiality of such information from the OP A while facilitating further 
discussions between the parties. TCE's rejection of the OP A's proposal to continue negotiations in a mediated 
process forecloses the parties from receiving the benefits of third party facilitation. 

The OPA is hopeful that, on reflection, you will recogoize the benefits of participating in negotiations with the 
assistance of a mediator. We believe that TCE should take all steps necessary to comply with its obligations 
relating to good faith negotiations and reconsider its position respecting mediation. We continue to be prepared 
to proceed promptly with a mediation to further the negotiations and we reiterate our request to you in that 
regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights under the 
Contract may be decided by arbitration in accordance with Section 16.2 of the Contract. If you are not prepared 
to continue negotiations in a mediated process, the OPA requests that the parties meet to discuss an arbitration 
of the dispute between the parties and terms of reference of an arbitration. In that case, we would ask you to 
have your legal counsel contact ours. 

May we please hear from you at your earliest opportunity. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
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120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

As discussed. 

From: Tim Butters 

Kristin Jenkins 
Friday, April 15, 2011 4:08 PM 
'pivanoff@osler.com' 
Susan Kennedy; Michael Lyle 
FW: OGS Cancellation- Media Scan 
OGS Media Scan 11.0412 TPB.doc 

Sent: April 12, 201112:59 PM 
To: Kristin Jenkins 
Cc: Patricia Phillips; Mary Bernard 
Subject: OGS Cancellation - Media Scan 

Kristin, 

Per your request, attached is the media monitoring report pertaining to public references on 
compensation for the cancellation of the OGS project. 

The media scan includes the following sections: 

1) Recent media reports (2011) with reference to OPA compensation for TransCanada 
2) News media reports with reference to compensation 2010 
3) News Releases (Ministry of Energy, TransCanada) 
4) Other (transcript from TransCanada management call) 
5) Hansard Transcript (November 4, 2010 -NDP Energy Critic question about OGS 

compensation) 

Regards, 

Tim Butters 

ONTARIO •. 
POWERAU1HORITY (! 

Tim Butters I Media Relations Specialist 
120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSH 1T1 
Phone: 416.969.6249 I Fax:416.967.1947l Email: tim.butters@oowerauthoritv.on.ca 
Jj Please consider your environmental responsibility before printing this email 

11zis e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intend,ed recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify tile sender immediately 
and delete this e-mail messaze. 
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OGS.MediaScan -Aprir 12,·2011 
Prepared for: Kristin Jenkins 

In this report: 

1) Recent reports (2011) with reference to OPA compensation 
2) News reports with reference to compensation 2010 
3) News Releases (Ministry of Energy, TransCanada) 
4) Other (transcript from TransCanada management call) _ _ 
5) Hansard Transcript (November 4, 2011 - NDP Energy Critic question 

about OGS compensation) 

Recent Stories 12011 (reference to OPA compensation) 

March 4, 2011 
Oakville wins' nearly.$5oo;ooo in legal costs.· 
http://www.c4ca.org/Latest-News/oakville-wins-nearly-500000-in-leqal-costs.html 

• · The Town of Oakville announced Thursday that it has received $493,100 
in compensation from TransCanada for legal costs the Town incurred 
during its fight against the energy company's proposed 900-megawatt 
gas-fired power plant. 

February 18, 2011 
Focus .is on Cambridge sitefor power plant 
http://www. thestar.com/business/companies/article/941562--focus-is-on
cambridqe-site-for-power-plant 

• TransCanada is now negotiating with the Ontario Power Authority for 
compensation, which could come in the form of a power plant in a different 
location. 

• Colin Andersen, chief executive of the power authority, said in an interview 
earlier this week that talks with TransCanada are "going well," but wouldn't 
comment specifically on the Kitchener-Cambridge area plant. 

• "One of the discussions with TransCanada has to be about what kind of 
alternatives would be available with regards to the termination," he said. "It 
could be that project, it could be other projects that are under discussion. 

• "I'm not going to rule out anything. I'm necessarily not going to point to 
one particular alternative either." 

1 



News Reports with reference to compensation 12010 

November 4, 2010 
Bruce nuclear refit $2 billion over budget 
http://www.thestar.com/business/article/885072--bruce-nuclear-refit-more-than-
1 b-over-budqet 

• TransCanada also said yesterday that it.is also negotiating with the 
Ontario Power Authority about compensation for the province's decision to 
cancel a gas-fired generator in Oakville that met fervent local opposition. 

• "The contract is very clear. There is no right for the OPA to cancel the 
contract," he said, but added that talks so far have been "very 
reasonable." 

• He said other potential investors will be watching what happens in the 
aftermath of the Oakville cancellation. 

October 10, 2010 

OakVille power plant reversal means future trouble 
http://www.thestar.com/article/873038-oakville-power-plant-reversal-means
future-trouble 

• In an interview last week, Andersen said circumstances had changed and 
an Oakville plant is no longer the best option. But he was unable to point 
to any single report that prompted the change of plans. Rather, he said the 
reversal came gradually, thorough an ongoing process of analysis and 
planning. Pity it didn't dawn earlier, before September 2009, when the 
Ontario Power Authority announced it was awarding a contract to build 
and run the Oakville plant to TransCanada Corporation. Now, barely a 
year later, the Calgary company is preparing to discuss what "reasonable 
payments" it might receive as compensation for the broken contract 

• The size of that compensation is now in the hands of lawyers; it is 
expected to be many millions. But it is no mystery who will pay- Ontario's 
already-burdened energy consumers. 

October 9, 2010 
Ontario cancels plans for OakVille gas-powered electricity plant 
http://www.digitaliournal.com/article/298712 

• Ontario will have to pay TransCanada something for the cancellation of 
the contract. 

• However, the government does not know how much Ontarians will be 
paying for cancelling the project. 
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October 8, 2010 
CBC Radio Metro Morning (transcript follows) 

Matt Galloway: 
The estimate is that it's going to cost about 1 billion dollars to cancel this deal, 
does that seem reasonable to you? · 

Ben Chin: 
A billion dollars or more was the cost of the plant, and of course we honour our 
contracts, and it's important that we do that, because there are investors that 
come into the province, and they have to have a certain amount of certainty that · 
when they commit to something, that contract is going to be honoured. 
TransCanada plays a very important role in this province, we have a long
standing relationship with them, and we do know that going forward, other assets 
will be needed to meet other system needs. 

Matt Galloway: 
So how much is it going to cost to cancel the contract? 

Ben Chin: 
I think it's premature to put a price tag on it. 

Matt Galloway: 
How is it premature if the decision was made yesterday? 

Ben Chin: 
We're in discussions with TransCanada and other assets will be required. So I 
don't want to make it sound too simple, but I think the analogy would be that you 
hire somebody to do a project in your house and that project is no longer 
required but you are going to do another project, or several other projects, and 
you begin the discussion of saying you're not doing project X but you may be 
doing Y or Z, so let's talk about that. And I think that's the discussion we're 
entering into. 

Matt Galloway: 
What does it say to investors who might be considering doing some work here in 
Ontario when you have a plan that's underway and maybe that plan gets 
yanked? 

Ben Chin: 
I think we always have to be very careful about that. The recent past is a good 
indication of that. In the 1990s and the early 2000s there were drastic changes 
made in the electricity policy in Ontario. We had an open market and we 
suddenly reversed on that, and that made investors very jittery and I think we can 
only speak about the five years that the OPA came into existence but during that 
time there has been renewed stability and people know that they can make 

3 



commitments and that we will be committed to them. And I think that's what we're 
saying here too, is that responsibly the OPA cannot advise the government and 
say this plant is not needed but we must build it, and at the same time, we have a 
commitment to the contractor so we are going to work with them to make sure 
that they're not out on their investment in this province and that we can work 
together on future projects. 

October 8, 2010 
Cancelling OakVille plant will cost; McGuinty says·' 
http://toronto.ctv.ca/servleUan/locaVCTVNews/20101008/cost-oakville-
1 01 008/201 01 008/?hub-TorontoNewHome 

• McGuinty said he's not aware of the specifics of the contract with 
TransCanada Corp., which won the bid last year to build the $1.2-billion 
plant, and can't say how much the government will have to shell out to 
break the deal. 

• "I'm just saying that we have a very good, ongoing, working relationship 
with them, and I think there's a lot of goodwill on both sides to address this 
development," McGuinty said after touring a new school in London, Ont. 

• TransCanada (TSX:TRP) and the Ontario Power Authority are to discuss 
"reasonable payments" the company is entitled to, TransCanada said in a 
release. 

• One analyst said taxpayers could be on the hook for several million 
dollars. 

October 8, 2010 
Cost of breaking Oakville contract unknown, McGuinty says 
http://www.thestar.com/news/ontario/article/873042--cost-of-breaking-oakville
contract-unknown-mcquinty-says 

• "I know that we're going to be able to find a way for both sides to sit down 
and determine what the best path is going forward," McGuinty said after 
touring a new school with full-day kindergarten. 

• The government's Ontario Power Authority will handle the negotiations 
with TransCanada and balance "value for ratepayers with fairness for 
investors," said spokesperson Ben Chin. 
"They're being very flexible." 

• TransCanada has said it is entitled to "reasonable payments" but has 
declined further comment, including how much it has spent over the years 
trying to get the Oakville project up and running by 2014. 

• Chin said the amount spent is a "small percentage" of the overall cost. 
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October 7, 2010 
Worried Liberals pull plug on Oakville gas plant 
http://www.thestar.com/news/canada/article/872042. 

• "If the government or OPA (Ontario Power Authority) kills the project they 
will be on the hook for hundreds ofmillions of dollars for incurred. 
expenses and lost profits," warned one insider. 

•· · Duguid wouldn't say if there was a fee to cancel the project. "Discussions 
are continuing," he said. "They are aware of this decision and the reasons 
for it." 

October?, 2010 
Ontario •govemment-cancels.·plans:for power·plantamid pi.lblic'outcry 
http:l/petertabuns.ca/news-and-press/293-ontario-government-cancels-plans-for
power-plant-amid-public-outcrv.html 
(Original link to story not available) 

• "We have a very positive relationship with TransCanada," Energy Minister 
Brad Duguid said. "We continue to discuss these issues with them, but 
the relationship is very positive and I expect those discussions will be 
positive." 

News Releases 

October 7, 2010 
TransCanada Responds to Oakville Generating Station Decision 
http://www. transcanada.com/5508.html 

October 7, 2010 
Oakville Power Plant Not Moving Forward 
http://news.ontario.ca/mei/en/201 0/1 0/oakville-power-plant-not-moving
forward .html 

OTHER 

TransCanada Management Discusses Q3 2010 Results - Earnings Call 
Transcript 

Russ Girling, CEO: 

On October 7, the Ontario government announced that it would not proceed with 
the Oakville generating station. TransCanada has begun to negotiate with the 
Ontario Power Authority on a settlement, which would terminate the contract and 
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Christin~ _Lafleur . 

From: Michael Lyle 
Sent: Friday, April15, 2011 4:21 PM 
To: 
Cc: 

Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Michael Killeavy; Deborah Langelaan; Susan Kennedy 

Subject: RE: Draft letter 

I spoke with Jim by phone and he was ok with sending it unread by him. 

Michael Lyle 
Gerieral Counsel and Vice President 
Legal; Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended onfy for the named recipient(s) above and may contain information that Is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s}, please notify the sender immediately 
and delete this e-mail message 

From: Colin Andersen 
Sent: April 15, 2011 4:06 PM 
To: Michael Lyle; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: Re: Draft letter 

I'm fine with this, ok to send to jim and govt as far as I am concerned{how did you leave it with jim did he want to see 
first?). Tks JoAnne, Mike et al for looking after things today. 

From: Michael Lyle 
Sent: Friday, April 15, 2011 03:31PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Killeavvi Deborah Langelaan; Susan Kennedy 
Subject: Draft letter 

1 have pasted this into the e-mail for your ease of reading Colin. Susan and I are in a meeting with Government and 
Osiers counsel for the next hour. Colin: do you want this to go to Jim Hinds before it goes to Government? 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation process. I can 
assure you that the OP A's proposal to mediate was made in good faith and in an effort to work together with 
TCE to negotiate the definitive form of an agreement in respect of the development of a power generation 
project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. It would also permit a process whereby TCE could 
provide information that it considers commercially sensitive to a mediator (and any expert engaged by the 
mediator) who could then maintain confidentiality of such information from the OPA while facilitating further 
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discussions between the parties. TCE's rejection of the OPA's proposal to continue negotiations in a mediated 
process forecloses the parties from receiving the benefits of third party facilitation. 

The OP A is hopeful that, on reflection, you will recognize the benefits of participating in negotiations with the 
assistance of a mediator. We believe that TCE should take all steps necessary to comply with its obligations 
relating to good faith negotiations and reconsider its position respecting mediation. We continue to be prepared 
to proceed promptly with a mediation to further the negotiations and we reiterate our request to you in that 
regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights under the 
Contract may be decided by arbitration in accordance with Section 16.2 of the Contract. If you are not prepared 
to continue negotiations in a mediated process, the OP A requests that the parties meet to discuss an arbitration 
of the dispute between the parties and terms of reference of an arbitration. In that case, we would ask you to 
have your legal counsel contact ours. 

May we please hear from you at your earliest opportunity. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s}, please notify the sender immediately 
and delete this e-mail message 
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Christine' Lafleur 

From: Michael Killeavy 
Sent: Monday, April 18, 2011 4:24 PM 
To: 
Cc: 

'Sebastiane, Rocco•; 'Ivanoff, Paul'; Susan Kennedy 
Deborah Langelaan; JoAnne Butler 

Subject: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will make a 
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-proposal with the 

.exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost" of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive ofthe OGS sunk costs estimated now at 

$37 million; 
4. Contract term of 25 year; and 
5. .The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to 

exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and 
approvals risk we need to change the second paragraph in the "Permits and Approvals" section of the first 
counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will 
enter into good faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently incurred 
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to exempt the 
project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, please let 
me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-S20-9788 (CELL) 
416-967-1947 (FAX) 

1 



From: 
Sent: 
To: 

·.·.·. 

Susan Kennedy 
Monday, April18, 2011 4:24 PM 
Michael Lyle 

Subject: PN: TCE Matter- OPA Second Counter-Proposal .... 

This just in. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Michael Killeavy 
Sent: April 18; 2011 4:24PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will make a 
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-proposal with the 
exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at 

$37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to 

exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and 
approvals risk we need to change the second paragraph in the "Permits and Approvals" section of the first 
counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will 
enter into good faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently incurred 
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract. 

During our telephone calli miss poke when I said that the provincial government would enact a regulation to exempt the 
project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, please let 
me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 AdelaideStreetWest, Suite 1600 
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Toronto, Ontario 
MSH 1Tl 
416-969-6288 

416-520-9788 (CELL) 

416-967-1947 (FAX) 
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Chri~~ine .L<irJew, 

From: 
Sent: 
To: 
Cc: 

Sebastiana, Rocco [RSebastiano@osler.com] 
Monday, April 18, 2011 7:33 PM 
Michael Killeavy; JoAnne Butler 

Subject: 
Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
RE: TCE Matter- OPA Second Counter-Proposal .... 

Attachments: 

Michael and JoAnne, 

#20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE.DOC; WSComparison_# 
20297127v8_LEGAL_1_- Draft Response to A. Pourbaix Letter with Project Proposal-# 
20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE.PDF 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavv@oowerauthority.on.cal 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some deyelopments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 

the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. lfthis isn't possible, 

please let me know in advance. 

Thank you, 
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Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 

Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1(;00 
Toronto, Ontario 

MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message is privileged, confidential arid subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih3gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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DRAFT: APRIL 18, 2011, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extentto which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 

.the draft implementation agreement and.schedwesTCE provided to us, lllld .:(jn,d tha,t tt dos:s_not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The. financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OP A would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). 

In addition, the OPA would not have the right to. terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OP A paid TCE a termination payment which the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 

LEGAL_1:20465379.1 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value ofthe Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
[0.000 012 681 3] multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement·Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and . natural gas interconnection of the 
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed 
on t=s that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess H1 Amount". 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement. Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. 1n the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR . 

Term of Replacement Contract. The t= of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. 1n 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

LEGAL_\;20465379.1 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAune Butler 

c. Colin Andersen, Ontario Power Authority 
Michael K.illeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

LEGAL_I:2046S379.1 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation. Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(b) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?] 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [250 MW] at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a mmrmum of [500 MW] at 35 oc under N-2 System 
Conditions; 

(c) have a Season 3 Contract Capacity of not less than [ 480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, ·the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

LEGAL_I:2046S379.l 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replac~Jment Project !)lUSt be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

LEGAL_1:20465379.1 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% Oz in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis- of an ongoing operating requirement. For greater certainty, the 
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OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•] MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 
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Season 1 Season 2 

10.42 10.55 
MMBTUIMWh MMBTUIMWh 

(HHV) (HHV) 

!•JMW !•JMW 

OMW OMW 

37.8 35.8 
MW/minute MW/minute 

Season3 

10.66 
MMBTU/MWh 

(HHV) 

I•JMW 

OMW 

33.0 
MW/minute 

Season 4 

10.58 
MMBTUIMWh 

(HHV) 

!•JMW 

OMW 

35.2 
MW/minute 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". · 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the. OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$ (36,295,000] 

Costs of Hedging USD to CAD CAD$ [13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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DRAFTi MARCH 28,APRIL 18. 2011;· 47,:;>1)15 PM' 

PIUVThEGED, CONFIDENTIALANDWITHOUTPRElUDICE· 

Dear Mr. Pourbaix: 

Southwest"GTA· Clean•Energy, SuppJy, Contractc(the,~'Contr!l,~.W)• bel;\ye~J:I'Tran:sCanada ,_ 
Energy:Ltd.·(''TCE~') and-the:Ontario'Power;Authilrity'(~'OlW!}dated,OHober,9;-2009'' · 

We are writing ts yell ill res13BBSe ts ysllf letter ts Celia laulersen, dated 1\fureh IQ, 2911. As. 
stated in Colin'sQctober-7;2olo letter:to•you;-we:wish.toworkwith'you to identifY projec~ and'-· 
the ·extent to which -such: projects-may compensl!te-TCEfdr· terlllirtati~ll_or:the~Coll!ract 'IVhilec 
appropriately protecting.the: interests of ratepayers;· We have- reviewed_the-proposal contained in . 
tire draft illlplementation· agreement• and_; schedules-TCE provided to us; and find -that it does not 
meet this requirement. We would like to· suggest an alternative· proposal which we believe-meets 
this requirement .. 

The: Government of Ontario's Long-Terlll Energy Plan has identified a. need for a peaking natural. 
gas-fired p !ant in the Kitchener-Waterloo-Cam bridge area .• We believe such a plant is a project that 
could compensate TCE ·for the termination of. the- Contract· and at tire same- time, protect the • 
interests of ratepayers (the "Replacement Project")· We,have- set out in Schedule "A" to this letter 
a technical description of the requirements ofth'e Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own; operate: and 
maintain the Replacement_ Project a.S compensation for. the•. termination of the- Contract.. The 
contract for the Replacement Project (the-"Replacement-Contract") would be based on the- final. 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking. 
Generation Request for Proposals, subject to the- changes. set out below and otherwise: as 
necessitated. by Schedule-'' A". The financial parameters of the Replacement Contract would be as 
set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following. sets out the. changes to the NYR· Contract. that would be- applicable- to the 
Replacement Contract: 

1. Permits and Approvals, With respect to the approvals required pursuant to the-Planning. 
Act to construct the- Replacement• Project, the- OPA would work with TCE, the host. 
municipality and the-Province of Ontario to ensure. that once all of the requirements for the' 
Planning Act approvals h;ive been satisfied; the approvals are issuedjn a timely manner,er 
iftl!ey are net iss11eel in a timely manner, til at ss !eng as the Re13laeement Prsj eet has eeen 
R!'!'£9"/ea 11naer Part H sr Part II.l sftlle En¥iFermlelltslA95essmentAet sr is tile s11ejeet ef 
Ei) aH srEier I!BEieF sese en 3 .! sr a deslarae9fl 11naer sesasn 3.2 sf that Aet; sr (ii) an 
eem.f3aag regulatiea maS.e t~ader "dtat 1-'et, seek lJ.IenningAet tift(:lt=tVJals de aet imFJede the 
aeYeiS!'ffient sfthe Re!3!aeernent ~est. • 

If this did not occur andthe-.delay in the issuance,of'suchP/anningAct approvals.caused~ 
TCE. not· to achieve. Comme(ciaL Operation by the---Milestone,· Date. for" Comme(cial
Operation, such delay would-be-.considered an event of.Force~Majeme, andTCE would be
entitled.to recover its reasonable, out~of-pocket costs: resulting from such delay, by way of 
a corresponding increase-in the Net-Revenue Requirement{NRR).- · 
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In addition, the OPA would not have the right to terminate the Replat;ement Contract for 
such event afForce Majeure, unless the event afForce Majeure resultedin a delay that was 
greater than· two years and the OPA paid TCE a termination amellHt e~al tepavment 
which the Parties would negotiate in good faith and would compensate TCE for reasonable 
damages associated with (i) the total amount of the. verified,· non-recoverable sunk.costs
(nerof anyresidual.value) assoc.iated with thee development of thee Oakville· Generating~ 
Station; provided however that such total· amount,. shall. not exceed ... $37,QQQ,QQQ 
j)l$37.000.000. (ii) fifty f!ereeHt sf the-total amount'ofthe:vetified; non"recovetable sunk·. 
costs.(net of.any residual value) asseeiatea withpmdently incurred in the:developmentof 
the- Replacement Project. TCE wellla ee selely reSf!eHsiele fer all steer f!ef:lftits ~me 
!lflf!rs'fals re~ireel fer tee Rejliaeemeat Prejeet, slllljeet te tee staHaara Feree Meljellre 
fl£8'lisieHs set ellt iH the NYR. and (iii) the anticipated financial value of the Contract. 

2. OakvilleSunkCosts. The NRR set out in Sche!lule''B" to this letter includes an amount· 
equal to $37,000,000 on account ofTCE's sunk costs associated with the, development of 
the Oakville Generating Station. To the extent that the-total of the verified, non-recoverable 
sunk costs (net of any residual value) associated with the· development of the·· Oakville .. 
Generating-Station is less than $37,000,000, the NRRshall be reduced by !0.000 012 681· 
31 multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide· that all out-of-pocket 
costs·incurred byTCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section 1 of ExhibitS of the Accelerated 

4. 

5. 

6. 

7. 

Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess HI Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the. Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing. natural gas delivery and 
management services, consistent with the approach taken in the Contract: 

Net Revenue Requirement lndexing.Factor (NRRIF). As set out in Schedule· "B", the 
NRRIF would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be· willing .. to consider accepting. a higher NRRIF, so long. as there was a 
corresponding reduction in the NRR. 

Term of·ReplaceQlent Contract. The term of the· Replacement Contract would be 25 
years. For greater certainty, this would be the definitive-length of the· term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the· Replacement Contract 
would be modified so that as long as the demonstrated capacity was ·not .less than 90% of 
the applicable Seasonal Contract Capacity, the· failure· to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 



Capacity Reducti.on Factorwo{lld apply in)~cordance$ith th~;: provisions of Exhibit J. In 
addition, therewoli.ld be a recjtifreinent as p<;iit ilfa CapaCity Check Test to confmn thatthe 
Replacement Project is capable of achieving- the Contract Ramp<Rilte:set out in Schedule 
"B'' to this letter. 

8,· PotentiatOrte,Hour RunsooBecause<oftheabsence-ofthe,"NINRR~~ term in ExhibitJ to 
the NYR/Contract;.we•do·not believe,that theopotential for singl~hour-iniputed production· 
intervals.would be' detrimental to TCE. We·are not proposing any change to ExhibitJ but< 
would be willing to disc{lss·ahy concemsTCEmay have in· this regard.· 

9. Cominerciah Operation' Date;: The· NRR; set· out• in Schedule• "B'.' is· base<! on the-· 
assumption that Commercial Operation· occurs on July 1, 2015; If Commercial Operation.· 
wereto oc.cur before-that date;:theNRR'would.be adjusted downwards to account for the. 
value, of having:. the .. payments·· under· the: Replacement• Contract. start earlier than if· 
Commercial Operation had occurred on July 1, 2015: 

Ifthis proposal is acceptable to you,. we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made. in good faith; it remains subject to internal 
OPA approvals and does not constitute an· offer capable of acceptance,. 

Yours very truly, 

JoAnne Butler 

Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable-facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating-facility; 

(c) utilize-natural gas supplied by pipeline as the fuel; and·· 

(d) comply with Section 6 (Generation Connection Criteria),. as specified in the 
'Ontario Resources and Transmission Assessment Criteria'. document published by 
the IESQ. 

II. . Contract s;apacity. 

fNTD: In light of the change to the AACC to 481 MW. should the capacity figures in (a). (b) 

and (c) below also be revised to reflect TCE's comment~ about the capabilities of the 
CTG's?l 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of !250 MWl at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of!SOO MWl at 35 oc underN-2 System Conditions; 

(c) have a Season 3 Contract Capacity of not less than !480 MWl; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical.Connection 

The Replacement Projectwill be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providinglslanding.Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One. circuits M20D and M21D between the £•]'11 transmission tower (Tower #•) leaving. 
the Preston TS connecting to the Galt TS. [Note: This assumes thee Replacement Project is 
located at the· Boxwood site.] 



-2~· 

IV. . ... Operation. Following a N-2 Contingency (Load Restoration). · 
"" ---·········--. _,. -------·, ., •. ,·-~--------·----- ····-... ---:-·-------···"'••"->'····._. 

If a disruption occw:s· that. leads to N-2. system' conditi<ms; TCE shall be· required to use 
Commercially Reasonable· Efforts (as such tertn' is• defuied. in the Contract) to assistthe IESO, as 
directe!l.by the,:IESO, in.restoring.Ioad in accordance•witlr S¢c.tion 7 of the Ontario Resource and. 
Transmission Assessment. Criteria .. This· obligation: would replace. the: provision· for· Islanding .. 
Capability setout·in Section· I. II oftheNYRContract<· 

v .. , ... ,Oi>e':ationai.FiexibilitleS',.: 

Tlie•Replacement.Project must be-such that the two combustion turbines combined. are capable• of 
ramping at a rate,equal to or greater than the ContractRamp Rate:. TheContract Ramp.Riitewill be-· 
subject to verification as part of the Capacity CheckTesl 

Vt ... E111ission~ Reguiretn~l!ts.; 

(a) The-emissions from the-Replacement Project shall meet or exceed the following. 
criteria: 

(b) 

(c) 

(d) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15· ppmv (based 
. upon Reference-Conditions (as such term is defined in the Contract) and 

15% Oz in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the-"Emissions Measurement Methodology''); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding I 0 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using. the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the s.tated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (I) the· 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the. engineering company responsible 
for the, design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The· Replacement Contract will require-that the emission limits for NOx and CO be· 
(i) incorporated into the Replacement Project's Environmental Review Report or 
its completed. environmental assessment, and. (ii) reflected in the Replacement 
Project's application· to the. Ministry of·the- Environment for a Certificate of 
Approval (Air) Operating. Permit, together with· a specific request in such 
application that such limits· be· imposed as conditions of such Certificate· of 
Approval. 

The emission limits for N Ox and CO stated in the Replacement Contract will form 
the basis of an· ongoing operating requirement. For greater certainty, the OPA is 
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not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above; 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VU, " .Fuel SupplY:. 

The Replacement Project will obtain gas distribution services from Union:GasUmited,,andTCE· 
cannot by-pass Union Gas Limited. 

VllD Project l):lajor Equipment. 

The Replacement Project will be designed utilizing (2) M501 GAC Fast Start gas-frred combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators'·'),- with evap.orative· 
cooling and emission reduction equipment. Each Generator shall be nominally rated at 1•1 MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL_l~~ 



LEGAL_t:~2lHlj537<)1 

. $·~14922/MW-month' · 

20% 

SIIII481MW 

700 MMBTU/start-up. 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

10.42 
MMBTU/MWh 

(HHV) 
MMBTU/MWh MMBTU/MWh 

(HHV). (HHV) 

MW/minute MW/minute-

10.58 
MMBTU/MWh 

(HHV) 

MW/minute: 



""'0 
(JJ 
OJ) 
(JJ 
~ 
-~ > 
-~ 
~ 

~ 

~ 
r'f4 
~ 
~ 

Q 

SCHEDULE.''C" ...... ADjfUSTMENT_METHODOLOGY_ 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of $37S,QQQ,QQQ475.000 000 (the 
"TargetCapex~'). So long.asthe:.actual cost-to·design and build the, Replacement Project 
(the!'Actual Capex'-') is within $25;000,000 higher or· lower:thanthe,Target•Capex, tht;re·· 
shalh be: no adjustment in the" NRR:. For- greater certainty;. none- of the·. parameters' in . 
Schedule-B'' other.·thart the:NRR;shall be-subject to adjustment-pursuant-to this·Schedule
"G~':· 

2. 

3. 

4. 

(a) Iftbe.Actual Capex is more- than $25;000,000.greater than the• Target Capex,. the• 
OPA's share of any difference between the- Target Capex and·the Actual Capex 
shall be determined as follows: 

OPA Share-= (Actual Capex- Target Capex- $25,000,000) x 050, provided that · 
the OPA Share shall not exceed $25;000,000 

(b) If the Actual Capex is less than $25,000,000 lessthan theTarget Capex, the-OPA's 
share of any difference between the-Target Capex and the· Actual Capex shall be· 
determined as follows: 

OPA Share= (Actual Capex- Target Capex+ $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA 
Share multiplied by 10.000 012 681 ~~ For greater certainty, if the OPA Share is 
a negative number, the adjusted NRR shall be less than the NRR set out in Schedule 
"B". 

The. determination oftheActual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined. in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA. 

The following. costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

Cost Fixed Price •.. -
Main Turbine-Original Costs (exclt~dinl}changeorders) USD$[144,900,000) 

Main Turbine-Additional Scope-(excluding change-orders) USD$[36;295;000) 

Costs of Hedging USD to CAD CAD$[13;500,000) 

The determination of the Actual Capex shall be done through an "open book" process, such 
that all costs incurred by TCE in designing and building. the Replacement Project shall be 
transparent to the OPA and fully auditable. Any dispute relating to the determination of the 
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Actual Capex: shall be resolved in accordance with the dispute resolution provisions ofthe 
Replacement Contract. 

5. All dollar ·amounts referenced. in this letter are in Canadian dollars, unless otherwise 
specified;. 





Chri.l?tinE! .Lafleur . 

From: 
Sent: 
To: 
Cc: 

Sebastiane, Rocco [RSebastiano@osler.com] 
Monday, Apri118, 2011 7:33PM 
Michael Killeavy; JoAnne Butler 

Subject: 
Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
RE: TCE Matter- OPA Second Counter-Proposal .... 

Attachments: 

Michael and JoArine, 

#20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE.DOC; WSComparison_# 
20297127v8_LEGAL_1_- Draft Response to A. Pourbaixletter with Project Proposal-# 
20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE.PDF 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the· email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthority.on.cal 
Sent: Monday, April 18, 2011 4:24PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There·have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

1 



Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

2 



DRAFT: APRIL 18, 2011, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
·and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not _ 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Govennnent of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the K.itchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. ill consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OP A would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). 

ill addition, the OP A would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OP A paid TCE a termination payment which the 
Parties would negotiate in good faith and would-compensateTCE for reasonable damages 

LEGAL_:_1:20465379.1 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
(0.000 012 681 3] multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OP A. Such costs would be reimbursed 
on terms that are substantially the same as. the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRR1F would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is . acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt UP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline "as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(b) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?] 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of (250 MW] at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of [500 MW] at 35 oc under N-2 System 
Conditions; 

(c) have a Season 3 Contract Capacity of not less than [ 480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #•) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

LEGAL_\:20465379.1 



-2-

IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Co=ercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two. combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) · The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

LEGAL_j:20465379.1 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. · 

TCE will provide evidence to support the stated emission levels of NOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Alr) Ope~ating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
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OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOlGAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

$14,922/MW-month 

20% 

481MW 

700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 
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Season i 

1D.42 
MMBTU/MWh 

(HHV) 

[•JMW 

OMW 

37.8 
MW/minute 

Season 2 

10.55 
MMBTU/MWh 

(HHV) 

[•JMW 

OMW 

35.8 
MW/minute 

Season 3 

10.66 
MMBTU/MWh 

(HHV) 

[e]MW 

OMW 

33.0 
MW/minute 

Season 4 

10.58 
MMBTU/MWh 

(HHV) 

[•JMW 

OMW 

35.2 
MW/minute 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR .. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share = (Actual Capex- Target Capex - $25,000,000) x 0.50, provided 
that the OP A Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Cap ex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Cap ex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OP A and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 

LEGAL_! :20465379.1 





PRIVILEGE:D, CONFIDENTIAL AND• WITHOUT PREJUDICE 

Dear Mr. Pourbaix:· 

South')Vest •.. qT:k, Clean, Energy_ SuppJy-: Col).tra~t· (theo.,"Contrac;.t~') ··bej;ween•cTrans(i:anada, 
Energy Ltdl e•TCE"j. and the,Ontariti·P,ow:er.Authority (''OP.¢\'~)i!atell,o~tobel"-9i 2009> 

We are Vlfitiag te. yea iH FeSJlSHse te yeW' lettey te Celia ,'\Haersea, elated Mareh Hl, 2911. As· 
stated in Colin's October 1; ~010 lette(•.to:you;-we•wish.towork.withyou to· identifY projec_ts and
the.extent to _whiclt_ s11c!t~ projects may'_(:Qitip_~~ate-,TCE" fcir-.tertnil)atLon:oftli_C'fCon!rilct while. · 
appropriately protecting: the interests ofhtepflyers,·We'ltayc;.,reviewed the_,·proposal contained in • 
the-draft implementation agreement•and:schedulesTCE provided to us,- and fthd that-it does not 
meet this requirement. We would like to suggest-an alternative proposal which· we believe meets· 
this requirement,• ·· 

The-Government of Ontario's Long-Tertn Energy Plan has identified a need-for- a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area,. We believe-such a phlnt is a project that 
could compensate, TCE ·for the• termination• -of the:- Contract• and at the• same- time protect the 
interests of ratepayers (the;'Replacement Pioject!');.We-have•setout in Schedule-"A" to this letter· 
a technical description of the requirements of the Replacement Project: 

We-would propose to enter: into a contract with•TCE for.TCE to construct; own, operate and 
maintain the- Replacement Project as·. compensation- for- the tetmination of• the--Contract. The
contract for the Replacement Project (the''Replacement-<::ontract'') would be based on the final 
form of contract (the "NYR Contract"). included as part of the- Northern York Region Peaking. 
Generation Request for Proposals; subject• to the changes· set out below and otherwise as 
necessitated by Schedule "A". The. financial parameters of the Replacement Contract would be as 
set out in Schedule. "B'' to this letter.: In consideration ofthe<uncertainties in the Replacement 
Project, we would include. a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following. sets out the- changes to the- NYR Contract that would be, applicable- to the 
Replacement Contract: · 

1. Permits and Approvals. With respectto the approvals required pursuant to the Planning. 
Act to construct the Replacement--Project; the OPA would. work with TCE, the host 
municipality and the Province-of Ontario to ensure that once all of the requirements for the 
Planning. Act approvals have beensatisf~ed, theappr:ovals·are-issuedin a timely manner;-er 
ifth~· are aet issaea ia a timely manaer, that se leag as the Rejllaeemeat Prejeet has eeea 
i!flflFSYed lHtSI!f Paft II er Pal't II.l efthe EnvirenmentelAssessmentAet er is the s~eet sf 
(i) an ereler lmder seetieH 3 .I er a deelaratieR under seetiea 3.2 ef a=.at !J:et, er (ii) an 
elreffijltiag regalatiea made aeaer that Aet, seek PkRHiingAet i!flflFS'rals ae eat imjlede the 
de>o'elejlmeat efthe Rejliaeemeat Prejeet. • 

Ifthis did not occur and the' delay in ·thejssuance ofsuclr Planning..Actapprovals caused· 
TCE- not- to achieve- Commerciah OpJlfation• by the, Milestone; Date.'. for Commercial
Operation, such delay would be•considerell•an·.eventofForce.Majeure; andTCE would be, 
entitled to recover its reasonable; out,of-pocke~·cpstsresulting.from such delay, by way of
a corresponding. increase in the Net<Reyenue Req~Jirement{NRR), 
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In addition, the OPA would not have the right to terminate the Replacement Contract for 
such event afForce Majeure, unless the event afForce Majeure· resulted in a delay that was
greater than two years and the OPA paid TCE a termination amaullt e!j!!al tapavment 
which the Parties would negotiate in good faith and would compensate TCE for reasonable 
damages associated with (i) the total arnountoftheverifi¢d;-non~recoverable,sunk-costs
(net of any residual value) associated with the-development of the: Oakville' Gen-erating, -
Station, provided however that such total amount· shall not ex~;eetl- $37,QQQ,QQQ 
flllts:37.000.000 (ii) fi"!fy jleRiellt afthe total arnountufthe,verified;•non~recoverabJe:-sunk ·· 
costs·{net of any residual value) asseeiatea withprudently incurred in thedevelop)tfent of· 
the· Replacement Project. TCB wellla he sale!;,· FeS!JBBsihle fer all ether !Jeffflits aaa 
a!J!JFBYals re!jllirea fer the :RB!Jlaeemellt Prejeet, stihjeet te tke stanaara Feree Majeure. 
jlfB\'isiaas set alit iH the N¥R and (iii) the anticipated financial value ofthe Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount · 
equal to $37;ooo,OOO on account ofTCE's sunk costs associated with the-development of 
the Oakville Generating-Station. To the extent that the total of the verified, non-recoverable 
sunk costs (net of any residual value) associated with the developmenFof the_ Oakville
Generating Station is less than $37;000,000, the NRR shall be reduced by 10:000 012.681: 
31 multiplied by the amount by which such costs are less than $37,000,000. 

3. 

4. 

5. 

6. 

7. 

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for tl_te electrical and natural gas interconnection ofthe Replacement 
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated 
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the 
necessary conforming changes being made; provided that (i) there shall be no "Budgeted 
Costs" included in theNRR on account of such costs; (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess HI Amount", 

Gas Delivery and Management Services Costs. Unlike theNYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing- natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing. to consider accepting a higher NRRIF, so long- as there- was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The terro of the: Replacement Contract-would be 25· 
years. For greater certainty, this would be the- definitive length of the-- terro and. not an 
option. 

Capacity Check Test. The Capacity Check Test provisions ofthe-ReplacementContract 
would be modified so that as long as the demonstrated capacity was not -less than 90% of 
the applicable. Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than I 00% of the applicable Seasonal Contract Capacity, a 
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Capacity Reduction Factor would apply in accordance with the, pmvisions of Exhibit J. In 
addition; therewouli:l be a requiremenfas part of a Capacity Check Test to confrrm that the 
Replacement Project is capable of achieving the Contract Ramp: Rate set out in Schedule 
''B"to this-letter. 

g,, Potential;OnecHour;Riins.·-Because-ofthecabsence'ofthe,~'NINRR'rternt in Exhibit J to 
theNYR:contract; we:do not-believe-thatthe'·\)'otential-for:single:hour.imputed production 
intervals would be-detrimental to TCE.:we:are not proposing.any change-to Exhibit J but 
would be-willing to discuss any concernsTCE inay have in this regard,.· 

9. Cominetcial Operation Date;:. The', NRRi set out: in Schedule·· "B" is· based on the. 
assumption that Commercial Operation occurs on·July 1, 2015: If Commercial Operation 
were-to occurbefore-that date; the NRKwould be: adjusted downwards to· account for the . 
value,: of havirtg the:. payments·under· the' Replacement· Contract start· earlier than if 
Commercial Operation had occurred on July 1, 2015: 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made. in· good faith,. it remains subject to internal 
OPA approvals and does not constitute an offer cap;~ble of acceptance. 

Yours very truly, 

JoAnne Butler 

Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 



SCHEDULE "A'' -TECHNICAL REOlJIREMENTS. 

I. . Replacement Project. 

The Replac~;mentProjectshall: 

(a) be a dispatchabte:facility designed for maximum operational flexibility;· 

(b) be a simple cycle·Configuration generatingJacility; 

(c) utilize natural gas supplied by pipeline as the· fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as sp.ecified in' the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
the IESO. 

II. , Contrac.t Capacity 

fNTD: In light oftbe change to the AACC to 481 MW, should the canacitv figures in (a). (b) 

and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?l 

The Replacement Project will be a single generating facility and will: 

(a) be able to provid~; a minimum of ,[250 MWl at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M2lD at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of !500 MWl at 35 oc under N-2 System Conditions; 

(c) have a Season 3 Contract Capacity of not less than !480 MWI; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electric;al Connection . 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect. to a Local Distribution System for the purpose· of providing Islanding Capability. 

The Replacement Project will have· a connection point located with a direct connection to the 
Hydr.o One.circuits M20D and M21D between the [•]th transmission tower (Tower #•) leaving. 
the Preston TS connecting. to the Galt TS. [Note: This assumes the Replacement· Project is 
located at·the-Boxwood site.] 
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IV.· Operation Following a N-2 Gontingencv<Load Re5tora'tionL 
"· - ·-- ,. ""--,··' ' ... _ - - ·-- .. -' .. ---' - ---- ., ...... - ' ·-·· ·-·- . - -,~'" . · .. -~ . .. . ··">: ... 

If a disruption occurs· that leads· to N-2. system conditions;, TCE shall be· required to use 
Comill.ercially Rea5onabie.EffortS (as•such term• is detiited fn the•Gontract) to assist. the IESO, as 
directed. by the IESO; in. restoring Joad. in accqrdance, with: Section~7 of the Ontario Resource:and _ 
Transmission Assessment Criteria.•. This· obligation· would replace_:the• provision for; Islanding-
Capability set out--in s·ection 1.11 oftheNYRContract. -

v. -···-·. Ol)erational ]'lexibiiities, 
- - - . 

The-Replacement Project must be,such that the-two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract RarnpRiite will be -
subject to verification as part of the Capacity Check Test; 

VI; . Einis~ipns _R'eguirements._ 

(a) The emissions from• the• Replacement Project shall meet or exceed the-followmg
criteria: 

(b) 

(c) 

(d) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference· Conditions (as such term is- defined in the Contract) and 
15% 02 in the·eXhaust gases on a dry volume basis) as measured using.an 
emissions measurement methodology substantially based on Exhibit W to 
the_ Contract (the -"Emissions MeasurementMethodology"); and 

(ii) Carbon Monoxide. (CO) in a concentration not exceeding -10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using- the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the_ stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (1) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission- control equipment 
utilized by the Replacement Project, or (3) the engineering- company responsible 
for- the- design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO be
(i) incorporated into the Replacement Project's Environmental Review Report or 
its completed environmental assessment, and (ii) .reflected in the Replacement 
Project's application to the- Ministry of the- Environment- for a Certificate of 
Approval (Air) Operating Permit,• together with· a• specific request in such 
application that such limits be imposed as· conditions of such Certificate.- of 
Approval. 

The. emission limits for NOx and CO stated in the Replacement Contract will form 
the-.basis of an ongoing operating requirement. For greater certainty, the OPA is 
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not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions; provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VIIi FiieiSupuiy. 

1he Replacement Project will obtain gas distribution services from Union Gas Limited;•and,TCE · 
cannot by-pass Union Gas Limited. 

Vlll .. _ Project MajorEpuipment. 

The Replacement Project will be designed utilizing(2) M50 1 GAC Fast Start gas-fited combustion 
turbine generators to bee supplied by MPS Canada, Inc. (the "Generators"), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at[•) MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL _t::!i91971l1'.!?04G5179 1 



SCHEDULE "BW~ FffiANCIALPARAMETERS; . 

$·Y,§OO~/MW-montlr 

20% 

700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

MMBTUIMWh MMBTU/MWh MMBTU/MWh 
(HHV) (HHV) (HHV) 

·Mw 0 0 

MW/minute. MW/minute. MW/minute 
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SCHEDULE '.'€" ~ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of thee Replacement Project of $373,QQQ,QQQ475 000.000 (the 
"TargetcCapex~~) .. So long as thecactua! cosHo· design and build. the-Replacement Project·. 
(the-"Actual Capex') is within·$2s;ooo,ooo higher ore lower- th~n the-TargetCapex,-there 
shall b·e: no adjustment in the·. NRR; .. For. greater certainty, nomr of, the= parameters' in 
Scbedule.B'fother than the:NRR.shall be subject to adjustment p.)usuant-to this .Schedule' 
"C''~ 

2. 

3. 

4. 

(a) If the-Actual Capex is more than $25;000,000 greater than the-Target Capex, thee 
OPA's share of any difference-between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA-Share =(Actual Capex- Target Capex- $25,000,000) x 0.50, provided that
the-OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's 
share-of any difference between the:Target Capex and the-Actual Capex shall be
determined as follows: 

OPAShare =(Actual Capex- Target Cap ex+ $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the-OPA 
Share multiplied by {0.000 012 681 J-,J}. For greater certainty, if the OPA Share is 
a negative number, the adjusted NRR shall be less than the NRR set out in Schedule 
"B'-'~ 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance-with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA. 

The= following costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

Cost Fixed -Price,-. 

Main Turbine Original Costs (excluding: change orders) USD$[144,900,000] 

Main-Turbine Additional Scope (excluding change orders) USD$[~6;2.95;000] 

Costs of Hedging USD to CAD. CAD$[13;500,000] 

The determination of the Actual Cap ex shall be done through an "open book" process, such 
that all_ costs- incurred by TCE in designing and building. the Replacement Project shall be 
transparentto the OPA and fully auditable. Any dispute relating to the determination of the-
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the' 
Replacement Contract 

5'. All dollar amounts· referenced in this letter are in Canadian dollars, unless otherwise·'· 
specifie<;f,, 

LEGAL_I:~971a7.'204G£379 1 



Chri!;tine Lafleur. 

From: Michael Killeavy 
Sent: 
To: 

Monday, Apri118, 2011 8:12PM 
Sebastiana, Rocco; JoAnne Butler 

Cc: 
Subject: 

Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
RE: TCE Matter- OPA Second Counter-Proposal .... 

Thank you Rocco. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (tell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Man 18-Apr-11 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter - OPA Second Counter-Proposal 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to TCE which reflects· the points raised in the 
email below. As the OPA only delivered the first counterproposal in draft form, we have 
taken that draft and revised it to reflect the changed parameters. I have also included a 
blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 4:24PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION· OF LITIGATION*** 

1 



There have been some developments on this file over the last few days. It has been decided 
that the OPA will make a second counter-proposal to TCE. The second counter-proposal will be 
identical to the first counter-proposal with the exception of: 

1. AACC will be 481 MW; 

2. Target Capital Cost of $475 million; 

3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk 
costs estimated now at $37 million; 

4. Contract term of 25 year; and 

5. The provincial government will not pass a regulation, similar to that which was 
enacted for the NYR project, to exempt the project from the Planning Act. In recognition of 
the fact that TCE will still have permitting and approvals risk we need to change the second 
paragraph in the "Permits and Approvals" section of the first counter-proposal. We need to 
state that in the event that the K-W peaking plant does not proceed, we will enter·into good 
faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently 
incurred expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS 
contract. 

During our telephone call I misspoke when I said that the provincial government would enact a 
regulation to exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If 
this isn't possible, please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 

Director, Contract Management 

Ontario Power Authority 

120 Adelaide Street West,.suite 1600 

2 



Toronto, Ontario 

MSH 1T1 

.416-969-6288 ·--~· -

416-520-9788 (CELL) 

416-967-1947 (FAX) 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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ChrjstinE!.LafiE!liL . 

From: Michael Killeavy 
Sent: Monday, April 18, 2011 8:21 PM 
To: 
Cc: 

Sebastiane, Rocco; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
JoAnne Butler; Deborah Langelaan 

Subject: 
Attachments: 

TCE Matter- OPA Second Counter-Proposal- NRR-CAPEX Adjustment Factor ... 
OPA Self-Negotiation NRR Model18 Apr 2011 COUNTER-PROPOSAL.xls 

Importance:. High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I worked on the NRR-CAPEX adjustment factor analysis this evening, .and the adjustment of NRR 
in relation to the adjusted CAPEX is: 

NRR ; 0.0000152133 * ADJU5TED_CAPEX + 7695.388889 

In this analysis I set the TCE/OPA share to be 50/50 on both the upside and downside of the 
new $475 million Target CAPEX. 

I am attaching the spreadsheet I used in the analysis for ease of reference. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Baseline NRR Calculation 

CAP EX Spend: ::~J?O.~;d§2;0.0.q? Yearly% Spend 
2009 $18 3% 

2010 $26 5% 

2011 $90 17% 

2012 $109 20% 

2013 $225 42% 

2014 $72 13% 

$539 million 

Capital Cost Allowance: 

CCA Rate 

CapEx to Class 1 33% 4% 

CapEx to Class 17 38% 8% 

Cap Ex to Class 48 29% 15% 

100% 

Inflation Factor (IFy) 2% 

NRR Index Factor (NRRIF) 20% 

Statutory Tax Rate 25% 

Plant Capacity (AACC) 500 MW 

Equate ANR to INR => CSP is only revenue 

Total Plan Revenues= CSP = NRRy*AACC 

Total Plant Revenue= [(PNNRb)*(NRRIF){Ify)]*AACC+[(PNNRb)*(1-NRRIF)]*AACC 

PNNRb = Project NRR 

Fixed O&M 

GD&M 

Calculate EBITDA 

i ss,~oo:_oaa· (2009 s1 
_$foX99il:iJ!J(J: (2o11 s1 

EBITDA = Plant Revenues- Operating Costs ($29 million/year) 

Calculate CCA by allocating CAP EX to appropriate pools 

Determine tax payable= (EBITDA- CCA)*(statutory tax rate) 

Total cash flows= EBITDA- Taxes- Cap Ex 

100% 



First cash flow is august 1, 2009 
All others are July 1, 20XX 

Use XN'PV 

TCE Cost of Capital 

% CAPEX Allocation to year 

Yearly CAP EX Spend 
Book Value of Capital 

Non-Indexed NRR 
Indexed NRR 

Total NRR 
REVENUES= CSP 

OPEX 
GD&M ·Non-Indexed 
GD&M -Indexed at 

EBITDA 

Depreciation {Capital Cost Allowance) 

Taxes Payable 

Total Cash Flow 

NRR 
OGS Sunk Cost Adder 
Total NRR {with OGS Sunk Cost) 

Target OGS NPV +Sunk Costs 

XNPV for K·W Peaking Plant 

XNPV in 2012 plus spend 

>?:2?% .. 

1-Aug-09 

3% 
$13,113,295 
$13,113,295 

20% 

($13,113,295) 

$20,997 

1-Jul-10 1-Jul-11 

5% 17% 

$19,061,747 $66,923,790 

$32,175,042 $99,098,832 

($19,061,747) {$66,923,790) 

~..• : 1 il ~··. I 

[: ,\1 l. 
~ 

1-Jul-12 1-Jul-13 

20% 42% 
$80,519,192 $166,979,418 

$179,618,023 $346,597,441 

{$80,519,192) ($166,979,418) 

GoaiSeek NRR 
for Target OGS 

"'I a : 

1-Jul-14 

13% 
$53,402,559 

$400,000,000 

{$53,402,559) 

1 2 

1-Jul-15 1-Jul-16 

$382,580,000 $349,257,282 
$16,798 $16,798 

$4,199 $4,283 
$20,997 $21,081 

$125,982,169 $126,486,097 

$6,193,893 $6,317,771 
$8,659,457 $8,659,457 
$2,164,864 $2,208,162 

$108,963,954 $109,300,707 

$17,420,000 $33,322,718 

$22,885,988 $18,994,497 

$86,077,965 $90,306,210 



Target IRR 

XIRR 

-.c ... 
·~ 
' ,:;:: 

·~ ...... . .,. 
.. -
t:: ·rr: 

·:Z 

.. 
$10,000 

$5,000 

$0 
$50 

•SOD MW •481 MW 

16.48% 

• 
$100 $150 

OGS NPV ($ millions) 

500MW 481 

7.5% 5.25% 7.5% 

OGS NPV NRR NRR NRR 

$50,000,000 $12,089 $9,859 $12,566 

$100,000,000 $13,459 $10,855 $13,991 

$150,000,000 $14,830 $11,852 $15,415 

$200,000,000 $16,200 $12,849 $16,840 

$250,000,000 $17,571 $13,846 $18,265 

$375,000,000 $20,997 $16,337 $21,826 

$200 $250 $375 



.. · .. '· ·:· 

.. 

3 4 5 6 7 8 9 10 11 12 13 

1-Jul-17 1-Jul-18 1-Jul-19 1-Jul-20 1-Jul-21 1-Jul-22 1-Jul-23 1-Jul-24 1-Jul-25 1-Jul-26 1-Jul-27 

$318,836,973 $291,066,272 $265,714,400 $242,570,676 $221,442,770 $202,155,105 $184,547,395 $168,473,317 $153,799,291 $140,403,373 $128,174,239 

$16,798 $16,798 $16,798 $16,798 $16,798 $16,798 $16,798 $16,798 $16,798 $16,798 $16,798 

$4,369 $4,456 $4,546 $4,636 $4,729 $4,824 $4,920 $5,019 $5,119 $5,221 $5,326 

$21,167 $21,254 $21,343 $21,434 $21,527 $21,621 $21,718 $21,816 $21,917 $22,019 $22,123 

$127,000,105 $127,524,392 $128,059,165 $128,604,634 $129,161,012 $129,728,517 $130,307,373 $130,897,806 $131,500,047 $132,114,333 $132,740,905 

$6,444,127 $6,573,009 $6,704,469 $6,838,559 $6,975,330 $7,114,836 $7,257,133 $7,402,276 $7,550,321 $7,701,328 $7,855,354 

$8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 

$2,252,325 $2,297,371 $2,343,319 $2,390,185 $2,437,989 $2,486,749 $2,536,484 $2,587,213 $2,638,958 $2,691,737 $2,745,571 

$109,644,196 $109,994,554 $110,351,920 $110,716,433 $111,088,236 $111,467,475 $111,854,299 $112,248,859 $112,651,311 $113,061,812 $113,480,522 

$30,420,309 $27,770,700 $25,351,872 $23,143,724 $21,127,906 $19,287,665 $17,607,710 $16,074,078 $14,674,026 $13,395,918 $12,229,134 

$19,805,972 $20,555,963 $21,250,012 $21,893,177 $22,490,082 $23,044,952 $23,561,647 $24,043,695 $24,494,321 $24,916,473 $25,312,847 

$89,838,224 $89,438,591 $89,101,908 $88,823,256 $88,598,153 $88,422,522 $88,292,652 $88,205,164 $88,156,990 $88,145,338 $88,167,675 



MW 

7.5% 5.25% 
5.25% Our NPV Their NPV 

NRR 

$10,248 $50 $162 
$11,284 $100 $231 
$12,320 $150 $299 
$13,356 $200 $368 
$14,392 $250 $437 
$16,983 $375 $609 



14 15 16 17 18 19 

1-Jul-28 1-Jul-29 1-Jul-30 1-Jul-31 1-Jul-32 1-Jul-33 

$117,010,263 $106,818,669 $97,514,763 $89,021,227 $81,267,478 $74,189,081 
$16,798 $16,798 $16,798 $16,798 $16,798 $16,798 

$5,432 $5,541 $5,652 $5,765 $5,880 $5,998 
$22,230 $22,339 $22,449 $22,563 $22,678 $22,795 

$133,380,009 $134,031,894 $134,696,817 $135,375,039 $136,066,825 $136,772,44 7 

$8,012,461 $8,172,711 $8,336,165 $8,502,888 $8,672,946 $8,846,405 

$8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 
$2,800,483 $2,856,492 $2,913,622 $2,971,895 $3,031,333 $3,091,959 

$113,907,607 $114,343,234 $114,787,573 $115,240,799 $115,703,089 $116,174,625 

$11,163,976 $10,191,594 $9,303,906 $8,493,536 $7,753,749 $7,078,397 

$25,685,908 $26,037,910 $26,370,917 $26,686,816 $26,987,335 $27,274,057 

$88,221,699 $88,305,324 $88,416,656 $88,553,983 $88,715,754 $88,900,568 

20. 

1-Jul-34 

$67,727,212 
$16,798 

$6,118 
$22,915 

$137,492,181 

$9,023,333 
$8,659,457 
$3,153,799 

$116,655,592 

.· 21' 23 .•.... · 24. . ..• 25 
' 

1-Jlil-35 .. · u ~~J~i-3{ ·. ~-JGI:37 LJ~I-3ii ·. i-Jul-39 

$61,~2~,172 . S56;442,~3S .•.• $5l,~iG,l58 . $47,038,777 .· S42,g413oo 
·· $16,798 ,. . $16§98 · ... · .· $16}98 •.. ·. $1<5;798 . . . . S16,19s 

.... . .$6;24o . s6,3ss·, .••. ·.· ... ·•·•··· $~,492. ,. $6,622 · · · $6,754 

...•.. s23,o38 >. .S23;\6f'. .$.~{296. ·.·· .. · ... ···.• st3,42P .· ... · .. s23,5st. 
$138,226,3io $138,975,122. $139;738,909 $140,517;~73 . $l41,312,6i8 . 

.. $9,2o3,8oo . S9,3S7)376 
· · · · ·· · ··. · ·· $9,57~.~33 $9,7~7.ix6 · 

$8,659,457 $8,659,457 $8,659,457 $8,659,457 
$3,216,874 $3,281,212 $3,346,836 $3,413,773 

$117,146,179 $117,646,577 $118,156,983 $118,677,597 

.... $9,962,489 

$8,659,457 
$3,482,048 

$119,208,623 

$6,464860 /·~:'~{·"?<. )~;',''.'~'f . ;~!'g~., ' :~·.\'[·::': ' .>•:;,~.,. ' 
$27,548,431 .$27,811;785 .. $28;065,336' $28,310;201 '$28,547,404 $28;777,886' 

•"• 

$89,107,161 .·· $8~,3~~.39~··· ••$89,~81,241 . ·. ·;~:;~i~(78/ · .. ~~o.i3~,{9~ ••.. i9o:43o,n7 .· 

$1,722,490,223 

Residual 



Target Costing Allocation of Actual CAPEX 

Target CAP EX= 

CAP EX Sharing: 

FINAL CAP EX= 

Overrun (Underrun) = 

OPA Share 

TCE Share 

Adjusted CAPEX = 

Initial NRR 

Final NRR 

ADJUSTED CAPEX 

$337,500,000 

$350,000,000 

$362,500,000 

$375,000,000 

$387,500,000 

$400,000,000 

$412,500,000 

$425,000,000 

OPA 

TCE 

$338 

$350 

$363 

$375 

$388 

$400 

$413 

$425 

$400,000,000 

Overrun Underrun 

SO% SO% 

SO% 50% 

$37s,Oll0,000 

($2S,OOO,OOO) 

($12,500,000) 
($12,SOO,OOO) 

$387,500,000 Target CAP EX+ OPA Share 

$20,997 
. $12,786 

m= 3.07093E-OS 

b = 1021.688889 

FINAL NRR 

$11,554 

$11,795 

$12,037 

$12,278 

$12,860 

$13,472 

$13,790 

$14,099 

FITIED LINE 

$11,386 

$11,770 

$12,1S4 

$12,538 

$12,922 

$13,30S 

$13,689 

$14,073 

I $10,000 

I $8,000 
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Baseline NRR Calculation 

Adjusted CAP EX Spend: X;:_;_(,{~~j:;~gp~Qpp\; Yearly% Spend 

2009 $18 3% 

2010 $26 5% 

2011 $90 17% 

2012 $109 20% 

2013 $225 42% 

2014 $72 13% 

$539 

Capital Cost Allowance: 

CCA Rate 

CapEx to Class 1 33% 4% 

CapEx to Class 17 38% 8% 

CapEx to Class 48 29% 15% 

100% 

Inflation Factor (JFy) 2% 

NRR Index Factor (NRRJF) 20% 

Statutory Tax Rate 25% 

Plant Capacity (AACC) 500 MW 

Equate ANR to INR => CSP is only revenue 

Total Plan Revenues= CSP = NRRy*AACC 

Total Plant Revenue= [(PNNRb)*(NRRIF)(Jfy)]*AACC+[(PNNRb)*(1-NRRIF)]*AACC 

PNNRb =Project NRR 

Assume $29 million/year in non-fuel Of;(c_f,);'~~:ss:soo;'Qoc)c. (2009 $) 

Go&M :r:_nfsto,obo;Oo6'· (2o11 Sl ... - 0" -·-- '-··-~-- -~~·'"' .,.;.!.. ., .. _ •. __ , 

Calculate EBITDA 

EBITDA = Plant Revenues- Operating Costs ($29 million/year) 

Calculate CCA by allocating CAP EX to appropriate pools 

Determine tax payable= (EBITDA- CCA)*(statutory tax rate) 

Total cash flows= EBITDA- Taxes- Cap Ex 

100% 



First cash flow is august 1, 2009 
All others are July 1, 20XX 

Use XNPV 

TCE Cost of Capital 

% CAPEX Allocation to year 

Yearly CAP EX Spend 
Book Value of Capital 

Non-Indexed NRR 
Indexed NRR 

Total NRR 
REVENUES= CSP 

OPEX 
GD&M- Non-Indexed 
GD&M - Indexed at 

EBITDA 

Depreciation (Capital Cost Allowance) 

Taxes Payable 

Total Cash Flow 

Final NRR 
OGS Sunk Cost Adder 
Final NRR (with OGS Sunk Cost) 

Target OGS NPV +Sunk Costs 
XNPV for K-W Peaking Plant 

XNPV in 2012 plus spend 

Target IRR 

<.s:odo/o 

1-Aug-09 

3% 
$12,703,505 

$12,703,505 

20% 

1-Jul-10 

5% 
$18,466,067 
$31,169,572 

1-Jul-11 

17% 
$64,832,422 

$96,001,993 

($12,703,505) ($18,466;067) ($64,832,422) 

$12,381 

$406 
.. -$12786.'. 

'"·. ,;, .. ,.- ~-"'·"··; ,-;·~~,...,!,.,__-""'""'!~r. 

$375,000,000 
';''!:-.: :;_r;-!'~•.;;;-e.·.:r~~'"~':.':"-'W"',-'~}1 ,,-, ...... ,.sso-ooo•ooo•-J 
,,w,.or::::"J!:!;...:!:.>~/~~ 

9% 

I,,_._.,., __ -'•1_-_J. •. ~-~:_.__ ''·_ ;;.;·_-.:··,:.;:--,~,-~~-:~_-_--j----- ---~- - - .... ---·-
~-·~- l:.~i\ ~I-->~··;·~-?.!~1~~ r~J?f.4:fl·~ 

~:-l~' 
------'---~··----- -'-----·:..............:J 

1-Jul-12 

20% 
$78,002,967 

$174,004,960 

1-Jul-13 

42% 

$161,761,311 
$335,766,271 

($78,002,967} ($161,761,311) 

GoaiSeek K-W 
NPV Based on 

Adj. CAP EX and ... 

1-Jul-14 

13% 
$51,733,729 

$387,500,000 

($51,733,729) 

1 

1-Jul-15 

$370,624,375 

$9,904 

$2,476 
$12,381 

$74,283,172 

$6,193,893 
$8,659,457 
$2,164,864 

$57,264,957 

$16,875,625 

$10,097,333 

$47,167,624 

2 

1-Jul-16 

$338,342,992 

$9,904 
$2,526 

$12,430 
$7 4,580,305 

$6,317,771 
$8,659,457 

$2,208,162 
$57,394,915 

$32,281,383 

$6,278,383 

$51,116,532 



/ 

3 4 5 6 7 8 9 10 11 12 13 

1-Jul-17 1-Jul-18 1-Jul-19 1-Jul-20 1-Jul-21 1-Jul-22 1-Jul-23 1-Jul-24 1-Jul-25 1-Jul-26 1-Jul-27 

$308,873,317 $281,970,451 $257,410,825 $234,990,342 $214,522,683 $195,837,758 $178,780,289 $163,208,526 $148,993,063 $136,015,767 $124,168,794 

$9,904 $9,904 $9,904 $9,904 $9,904 $9,904 $9,904 $9,904 $9,904 $9,904 $9,904 
$2,576 $2,628 $2,680 $2,734 $2,788 $2,844 $2,901 $2,959 $3,018 $3,079 $3,140 

$12,481 $12,532 $12,585 $12,638 $12,693 $12,749 $12,806 $12,864 $12,923 $12,983 $13,045 
$74,883,380 $75,192,517 $75,507,837 $75,829,463 $76,157,521 $76,492,141 $76,833,453 $77,181,591 $77,536,692 $77,898,895 $78,268,343 

$6,444,127 $6,573,009 $6,704,469 $6,838,559 $6,975,330 $7,114,836 $7,257,133 $7,402,276 $7,550,321 $7,701,328 $7,855,354 
$8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 
$2,252,325 $2,297,371 $2,343,319 $2,390,185 $2,437,989 $2,486,749 $2,536,484 $2,587,213 $2,638,958 $2,691,737 $2,745,571 

$57,527,472 $57,662,679 $57,800,591 $57,941,262 $58,084,745 $58,231,098 $58,380,379 $58,532,645 $58,687,956 $58,846,374 $59,007,959 

$29,469,675 $26,902,866 $24,559,626 $22,420,483 $20,467,659 $18,684,926 $17,057,469 $15,571,763 $14,215,463 $12,977,296 $11,846,973 

$7,014,449 $7,689,953 $8,310,241 $8,880,195 $9,404,272 $9,886,543 $10,330,728 $10,740,220 $11,118,123 $11,467,269 $11,790,247 

$50,513,022 $49,972,726 $49,490,350 $49,061,067 $48,680,474 $48,344,555 $48,049,651 $47,792,424 $47,569,833 $47,379,104 $47,217,713 



14 15 16 17 

1-Jul-28 1-Jul-29 1-Jul-30 1-Jul-31 

$113,353,692 $103,480,586 $94,467,427 $86,239,314 

$9,904 $9,904 $9,904 $9,904 

$3,203 $3,267 $3,333 $3,399 

$13,108 $13,172 $13,237 $13,304 

$78,645,179 $79,029,551 $79,421,612 $79,821,513 

$8,012,461 $8,172,711 $8,336,165 $8,502,888 

$8,659,457 $8,659,457 $8,659,457 $8,659,457 

$2,800,483 $2,856,492 $2,913,622 $2,971,895 

$59,172,777 $59,340,891 $59,512,367 $59,687,273 

$10,815,102 $9,873,107 $9,013,159 $8,228,113 

$12,089,419 $12,366,946 $12,624,802 $12,864,790 

$47,083,358 $46,973,945 $46,887,565 $46,822,483 

18 19 

1-Jul-32 1-Jul-33 

$78,727,869 $71,870,672 
$9,904 $9,904 
$3,467 $3,536 

$13,372 $13,441 
$80,229,413 $80,645,470 

$8,672,946 $8,846,405 
$8,659,457 $8,659,457 
$3,031,333 $3,091,959 

$59,865,677 $60,047,649 

$7,511,444 $6,857,197 

$13,088,558 $13,297,613 

$46,777,119 $46,750,036 

20 is 

1-Jul-34 . · . :tiJ~Li9 

$9,904 . • '.· $9,904 > $9;9o4 ·.• . '$9,QOA • '• ·$9~~04 .· •· .. <$9,904 

$3,607 > $3~679 .. ••.... .~3isr: . ·.· • ·~si~s~~. ·•::;·;,(sh$6s. ··•• • •: ·$3~9~~~ .. · 
$13,512 .·· . . . $13,584 .. ···.••· .$13,65? • .•. , $13,m. . :;:' •$13,809< .·• • .. · $13!887 

$81,069,849 .. ·. $si;so2,hs···· •'s1i1;944;239' $82)394,593."'$82;853;9~4:' $83:322;so2. 

.. · ....... ... \•. ·· .... ····• c ..................... · .. -': ... <:. :;c.:;, Ci .. < c. ··•····•· ••···· 
$9,023,333 . 
$8,659,457 
$3,153,799 

$60,233,260 

$13,493,331 

. $,9,203,800 . $9,387,876. . $9,575;633 $9,767;146 ; '$9,962,489 .. '-- -, ..... ' -. ' . ·", _, . . . ". ,__, - . - .. . ·-· ' ... .. . .... .-.. . :. . ' 
$8,659,457 $8,659,457 $8,659,457 $8,659,457 $8,659,457 
$3,216,874 $3,281,212 $3,346,836 $3,413,773 $3,482,048 

$60,422,584 $60,615,694 $60,812,666 $61,013,578 $61,218,508 
' 



OGS Sunk Cost Analysis 

OGS Sunk Costs $37,000,000 $247 

TCE Borrowing Cost 5.68% Based on Average YTM of LT Debt 
After-tax Cost of Borrowing 4.26% 

Contract Term 25 years 

Amortization of OGS Sunk Costs $2,433,974 /year 

NRR Sunk Cost Adder $406 allocation per MW-month 



OGS Sunk Cost Analysis 

Interconnection Costs 
TCE Borrowing Cost 

$100,000,000 

5.68% Based on Average YTM of LT Debt 
After-tax Cost of Borrowing 4.26% 
Contract Term 25 years 

Amortization of OGS Sunk Costs $6,578,308 /year 

NRR Sunk Cost Adder $1,096 allocation per MW-month 

$667 
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From: JoAnne Butler 
Sent: Monday, Apri118, 2011 9:01 PM 
To: Michael Killeavy; 'rsebastiano@osler.com'; Susan Kennedy; 'Pivanoff@osler.com'; 

'ESmith@osler.com' 
Cc: Deborah Langelaan 
Subject: Re: TCE Matter- OPA Second Counter-Proposal - NRR-CAPEX Adjustment Factor ... 

Michael, Rocco, 

Thanks for all your work tonight. We will finalize in the morning. 

JCB 

Original Message ----
From: Michael Killeavy 
Sent: Monday, April 18, 2011 08:20 PM 
To: Sebastiane, Rocco <RSebastiano@osler.com>; Susan Kennedy; Ivanoff, Paul 
<Pivanoff@osler.com>; Smith, Elliot <ESmith@osler.com> 
Cc: JoAnne Butler; Deborah Langelaan 
Subject: TCE Matter - OPA Second Counter-Proposal - NRR-CAPEX Adjustment Factor 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I worked on the NRR-CAPEX adjustment factor analysis this evening, and the adjustment of NRR 
in relation to the adjusted CAPEX is: 

NRR = 0.0000152133 * ADJUSTED_CAPEX + 7695.388889 

In this analysis I set the TCE/OPA share to be 50/50 on both the upside and downside of the 
new $475 million Target CAPEX. 

I am attaching the spreadsheet I used in the analysis for ease of reference. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office)· 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Cll.rJ~tine L<!fle_ur. 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

• ' ,. • ---~--- .. -· < • 

Michael Killeavy 
Tuesday, April 19, 2011 12:15 PM -
'Sebastiana, Rocco'; 'Smith, Elliot'; Susan Kennedy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; 'Safouh Soufi' 
FW: TCE Matter- OPA Second Counter-Proposal .... 
#20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE (SMS).DOC 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached are Safouh's comments on Schedule A in light of the reduction in AACC. Basically, I think we need to insert 
bullets for capacities as noted by Safouh that ought to be referenced in terms of 30 de_greesCelsius and not 35 degrees. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 . 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April 19, 201111:48 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Micheal: 

As requested, attached you will find our revisions to Schedule A. We have not made any changes to the capacity check 
test factor of 90%. 

1 trust you will find the attached in order and if you have any question, please feel free to contact me at any time. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April19, 201111:10 AM 
To: Safouh Soufi 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

I'm sorry for the confusion. I don't need you to complete the seasonal capacities or heat rates. It was more the 

specification-related content. 

Michael· 



Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 

M5H 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April 19, 201111:07 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal, 

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised 
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section II of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500" with NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the "480" or alternatively we can 
propose "4 70" 

1 am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be 
able to refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submission 
of the 2"" counter offer to TCE. 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April19, 201110:00 AM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: PN: TCE Matter - OPA Second Counter-Proposal .... 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 
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Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
1:20 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month; which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will notpass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting. and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of· 
tlie OGS contract. 

3 



During our telephone calli misspoke when I said that_ the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft ofthis second counter-proposal before lOam tomorrow. lfthis isn't possible, 

please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

~.,,.....,.__.._,.,...,,...,,..,._ _ _..,.,.,,. ______ ************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

*""**"'***********-*********-******---·-·**-********** 
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DRAFr: APRIL 18, 2011, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCaiiada 
Energy Ltd. ("T<oE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identifY projects 
and the extent to which such projects may compensate TCE for terl!lination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest' an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Projecf'). We have set out in Schedule "A:' to this 
letter a teclmical description of the requirements of the Replacement Project 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "'C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

I. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of FOi-ce Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs r~lting from such delay, by 
way of a corresponding .increase in the Net Revenue Requirement (NRR). 

In addition, the OP A would not have the right to tenninate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OPA paid TCE a termination payment which the 
PartieS would negotiate in good faith and would compensate TCE for reasonable damages 

I.EGAL_i:2M65J79.1 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non
recoverable sunk costs (net Of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
[0.000 012 681 3] multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OP A. Such costs would be reimbursed 
on tenus that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) ihere 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess HI Amount". 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRlF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The tenn of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default If the demonstrated capacity was 
greater than 90% but less than l 00% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confinn that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 
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8. Potential One Hour Runs. Because of the absence of the ''NINRRn term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule ~B"·-:is· based on the 
assmnption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for- the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July I, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For great~ certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiane, Osler, Hoskin & Harcourt LLP 

UlGAL_I:»;ti3379.1 



SCHEDULE "A":O,,TECHNICALREOUIREMENTS . 
........ ._ .. , ·-··-·- .,_.,., ... _ ....... ·-.- ··--.··~ ·-··•-••C"'"·'<'·-·-··· 

I. .. , .R~p~a~ell_le~t~ro,j~':t~

Tbe Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bythe!ESO. 

II. . Con~ract Cap_a~ity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(b) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?] [See below! 

The Replacement Project will be a single generating facility and will: 

III. 

(a) 

(b) 

(c) 

(d) 

be able to provide a minimum of [250 MW] at 35 oc under both N-1 System 
Conditions and N~l Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M2ID at all times. Each unit must be able to supply either 
transmission circuit at all times; {NTD: Planning studies used 35 °C. Contract 
FM temperature is 30°C and consoouently the oouivalent capacitv at 30°C should 
be used instead_} 

be able to provide a minimum of [!.SOO MW) at 35 °C under N-2 System 
Conditions; {NTD: Based on peak load planning studies at 35°C the total plan~ed _ ... --1LF'-'o"'nn=•="cc•o::•:c' Fo="':c' N:::o::.t=Bo:::ld'-~---,---,--_J 
generation capacitv should be at least 500 MW. The Replacement Project may not 
achieve such caoacitv at the above mentioned ambient condition. The Replacement 
Project's maximum caoacity at 30°C should be used} 

have a Season 3 Contract Capacity of not less than [480 MW]; and 

have a Contract Capacity of not more than 550 MW in any Season. 

Electrical Connection 

The Replacement Project will be connected directly to the lESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M2ID between the [•Jili transmission tower (Tower #e) leaving 
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the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

IV. Operation Following a: N-2 Contingency <Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such ieim is-defined -in "!lie Contract)" tci assist the IEso; as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for- Islanding 
Capability set out in Section 1.11 of the NYR Contract 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test 

VI. Emissions Requirements. 

"(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
·upon Reference Conditions (as such term is defined in the Contract) and 

15% ~in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% ~ in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels of NOx and CO 
in the form of a signed certificate by an authorized representative of any of: (I) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Projecf s Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Projecf s application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 
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The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoirig operating requirement For greater certainty, the 
OP A is not requiring TCE to adopt any specifk facility design or utl1ize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercjal Operation and 
during any Capacity Check Test 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Umited 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOlGAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative Cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•! MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGt.L_I :104&Sl79.1 
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SCHEDULE "C" ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OP A's share of any difference between the Target Capex and the Actual Cap ex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex:: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The detennination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 

LI!GAL_I :ID46S3n.l 
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detennination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 

IEGM._\~79.1 
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Cl:lri.l?tiJJ.Ellafl¢ur, . '.- , _____ .. ~-.. _._,._,_ ·- , ... , •• <.; .. 

From: Michael Killeavy 
Sent: Tuesday, April 19, 2011 1 :28 PM 
To: 
Cc: 
Subject: 
Attachments: 

'Sebastiana, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot'; Susan Kennedy 
Deborah Langelaan; JoAnne Butler 
FW: TransCanada Energy Ltd. and Ontario Power Authority 
Letter to C. Andersen_B. Duguid from M. Barrack dated Apri119, 2011.PDF 

Please see the attached letter. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 

MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Irene Mauricette 
Sent: April19, 20111:27 PM 
To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
Subject: PN: TransCanada Energy Ltd. and Ontario Power Authority 

From Colin fyi. Clare for Irene x 6010 

From: Sharonlee Gorgichuk [mailto:SGoroichuk@tgf.cal 
Sent: April19, 201111:02 AM 
To: Colin Andersen; brad.duguid@ontario.ca 
Cc: craig.maclennan@ontario.ca; jamison.steve@ontario.ca; sean.mulfin@ontario.ca 
Subject: TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence of today's date from Michael Barrack. 

Regards, 
Sharon lee Gorgichuk 

ll~ Thornton Grout Finnigan LLP or· MSrRUelURIHC+tmCATIOM 

. . '· ,,._, 

S.haronlee.Gorgichuk 1 Assistant to Michael E. Barrack I sgargichuk@tgf.ca I Directline:416-304-11SZ.I ThorntonGroutFinniganLLP. I 
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329; Toronto-Dominion Centrei Toronto, Ontario MSK 1K7 I 416-
304-1616· I·Fax: 416-304-1313 I wwwAGf.ca,. 

··-·-:; 
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TGF 
Thornton Grout Rnnigan LLP 
RESTRUCTURING+ UTIGA.TION 

Apri119, 2011 

VIA EMAIL. 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H !Tl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy 
4th Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2El 

Canadiiin Pacific Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite 3200. P.O. Box329 
Toronto. ON Canada M5K 1K7 
T 416.304.1616 F416.304.1313 

Michael -E. Bartack 
T: 416-304-1109 
E: mbarrack@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract'') between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are·uncertain whether the Minister issued a directive to 
the OP A regarding the termination. 

In the termination letter, the OP A stated to TCE, "the OPA acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract" The 
letter also identified i:he OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions are to 
commence the formal legal process of identifying the appropriate mechanism to determine the 
reasonable. damages; including. the anticipated value of the Contract and an appropriate 
mechanism for. transferring that value from the OPA and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 

tgtcai 
'. ,. 



TGF 2. 

Thornton Grout Rnnigan LtP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, Apri126, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, April20, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

·Yours very truly, 

Thornton Grout Finnigan LLP 

Yflcw~ 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Stqff to the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 



From: Michael Killeavy 
Sent: Tuesday, April19, 2011 1:28 PM 
To: 
Cc: 

'Sebastiana, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot'; Susan Kennedy 
Deborah Langelaan; JoAnne Butler 

Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 
Attachments: Letter to C. Andersen_B. Duguid from M. Barrack dated April19, 2011.PDF 

Please see the attached letter. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416"520-9788 (CELL) 
416-967-1947 (FAX) 

From: Irene Mauricette 
Sent: April 19, 20111:27 PM 
To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 

From Colin fyi. Clare for Irene x 6010 

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.caJ 
Sent: April 19, 201111:02 AM 
To: Colin Andersen; brad.duguid@ontario.ca 
Cc: craig.maclennan@ontario.ca; !amison.steve@ontario.ca; sean.mullin@ontario.ca 
Subject: TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharonlee Gorgichuk 

T(Jl . Thornton G~ut Finni!Jan w I:.~ .~·- ~+t.mGATION 
Sharonlee Gorgichuk··l Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct line: 416-304-1152 I Thornton Grout Finnigan LLP. 1 
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto~Dominion Centre, Toronto, Ontario MSK 1K7 1 416-
304,1616 I._Fax: 416-304-1313 I www.tgf.ca;· 

1. 
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TGF 
Thornton Grout Rnnigan LLP 
RESTRUCTURING+ UTia.\TlON 

Aptil19, 2011 

VIA EMAIL 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
MSH lTl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy 
41h Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2E1 

Canadian Pacifit:·Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite3200, P.O. Box.329 
Toronto, ON Canad<i M.5K 1K7 
T 416.304.1616 F416.304.1313 

Michael E. Barrack 
T: 416-304-1109 
E: mbarrack@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OPA regarding the termination. 

In the termination letter, the OP A stated to TCE, "the OP A acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
letter also identified the OP A's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions are to 
commence the formal legal process of identifying the appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract· and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 

tgf;ca, 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, April20, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

l-tl/M~ 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Staff to the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgtca 



From: Michael Lyle 
Sent: 
To: 

Tuesday, Apri119, 2011 2:17PM 
Susan Kennedy 

Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 
Attachments: Letter to C. Andersen_ B. Duguid from M. Barrack dated April19, 2011.PDF 

Michael Lyle 
.General CounJ>el and Vice President. 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.ly!e@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exemptfrom disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Irene Mauricette 
Sent: April19, 20111:27 PM 
To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
Subject: FIN: TransCanada Energy Ltd. and Ontario Power Authority 

From Colin fyi. Clare for Irene x 6010 

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.caJ 
Sent: April19, 201111:02 AM 
To: Colin Andersen; brad.duguid@ontario.ca 
Cc: craig.maclennan@ontario.ca; jamison.steve@ontario.ca; sean.mullin@ontario.ca 
Subject:TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharonlee Gorgichuk 

ll~ Thornton Gt:Out FinnigC)n UP gr· ~+UTUMTION 
sharonlee Gorgichilk·l Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct Line: 416-304-1152 I Thornton Grout Finnigan LLP." 1 
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto~Dominion Centre, Toronto, Ontario MSK 1K7 1 416-
304"1616·I.Fax: 416-304-1313 l.www.tgf.ca" 
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TGF 
Thornton Grout Finnigan LLP 
RESTRUCTURING+ UTIGATION 

Aprill9, 2011 

VIA EMAIL 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
MSH IT! 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy 
41h Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2El 

Canadian Padfit Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite 3200, P.O. Box 329 
Toronto, ON Canada M5K 1K7 
T 416.304.1616 F416.304.1313 

Michael E. Barrack 
T: 416-304-1109 
E: mbarrack@tgf.<:a 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GT A Clean Energy Supply Contract (the "Contract'') between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We axe uncertain whether the Minister issued a directive to 
the OPA regarding the termination. 

In the termination letter, the OPA stated to TCE, "the OP A acknowledges that you axe entitled to 
your reasonable damages from the OP A, including the anticipated value of the Contract." The 
letter also identified the CPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite. several months of negotiations. Our instructions axe to. 
commence the formal legal process of identifying the appropriate mechanism to determine the 
reasonable· damages,. including the anticipated· value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontsrio to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact usin 
order to discuss the manner of proceeding. 

tgf;ca. 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April 26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, Apri120, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

~0)1~ 
Michael E. Barrack 
MEB/slg 

Cc · Craig MacLennan, Chief ofStqlfto the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 



Christi@.l,.C!f!eur 

From: Michael Lyle 
Sent: Tuesday, Apri119, 2011 2:17PM 
To: Susan Kennedy . 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 
Attachments: Letter to C. Andersen_B. Duguid from M. Barrack dated April19, 2011.PDF 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

•••• •• ~ .• j 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain informatfon that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient{s), please notify the sender immediately 
and delete this e-mail message 

From: Irene Ma uricette 
Sent: April19, 2011 1:27 PM 
To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 

From Colin fyi. Clare for Irene x 6010 

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.caJ 
Sent: April19, 2011 11:02 AM 
To: Colin Andersen; brad.duguid@ontario.ca 
Cc: craig.maclennan@imtario.ca; jamjson.steve@ontario.ca; sean.muliin@ontario.ca 
Subject: TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharonlee Gorgichuk 

T~ Thornton Grout Finnigan UP. 1· or ~·uncA~N 
Sharonlee Gorgichuk' I Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct Line:.416-304-1152 · I Thornton Grout Finnigan llP I 
Suite·3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto--Dominion Centre, Toronto, Ontario MSK 1K7 I 416-
304-16i6 j Fax:. 416-304-13131 www.tgf.ca • 
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TGF 
Thornton Grout Finnigan LLP 
RESTRUCIURING + LmGATION 

Apri119, 2011 

VIA EMAIL 

-WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
MSH 1Tl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry ofEnergy 
41h Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2El 

c~madian Pacific: Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite 3200, P.O. Box 329 __ 
Toronto, ON Canada M5K 1K7 
T 416.304.1616 F 416.304.1313 

Michael E. Barrack 
T: 416-304-1109 
E: mbarrack@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OP A regarding the termination. 

In the termination letter, the OPA stated to TCE; "the OPA acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
letter also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter; despite several months of negotiations. Our instructions are to 
commence the formal legal process of identifying the appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding: 

tgtca;._ 



TGF 2. 

Thornton Grout Finnigan LtP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, April20, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

l-11/Mc#l 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Stqff to the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgtca 



Ch~istine Lafleur .- , .. --~---· · .. ". · .. ------ ' ~--. -- '• __ , .. , -; . ~- _,_,. - ··--

From: Michael Killeavy 
Sent: Tuesday, Apri119, 2011 3:10PM 
To: 'ESmith@osler.com'; 'RSebastiano@osler.com'; 'Pivanoff@osler.com'; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler · 
Subject: Re: TransCanada Energy Ltd. and Ontario Power Authority 

Yes. I am. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority. 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416"969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Smith, Elliot [mailto:ESmith@osler.coml 
Sent: Tuesday, April 19, 2011 03:08 PM 
To: Michael Killeavy; Sebastiana, Rocco <RSebastiano@osler.com>; Ivanoff, Paul <Pivanoff@osler.com>; Susan 
Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: RE: TransCanada Energy Ltd. and Ontario Power Authority 

Michael, 
Further to your voice message, are you available to discuss at 4 PM? 

Thanks, 
Elliot 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Tuesday, April19, 20111:28 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 

Please see the attached letter. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl· 
4i6,969-6288 
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416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Irene Mauricette 
Sent: April 19, 2011 1:27 PM 
To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 

From Colin fyi. Clare for Irene x 6010 

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.caJ 
Sent: April 19, 2011 11:02 AM · 
To: Colin Andersen; brad.duguid@ontario.ca 
Cc: craiq.maclennan@ontario.ca; jamison.steve@ontario.ca; sean.mullin@ontario.ca 
Subject: TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharonlee Gorgichuk 

TJGF.· Thornton Grout Finnigan I.U' I ' ltESINJCTUitM:+t.mGot.TIOM 

Sharonlee Gorgichuk I Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct Une: 416-304-1152 I Thornton Grout Finnigan 
LLP I Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 
1K7 I 416-304-1616 I Fax: 416-304-1313 I www.tRf.ca 

PRIVILEGED & CONFIDENTIAL- This electronic transmission is subject to solicitor/client privilege and contains confidential information 
intended only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received 
this email in error, please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a 

copy. 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privllegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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Ctu:i.l?tine.J.;;!fi~!Jr 

From: Michael Killeavy 
Sent: Tuesday, Apri119, 2011 3:10PM 
To: 'ESmith@osler.com'; 'RSebastiano@osler.com'; 'Pivanoff@osler.com'; Susan Kennedy 

Deborah Langelaan; JoAnne Butler · Cc: 
Subject:· Re: TransCanada Energy Ltd. and Ontario Power Authority 

Yes. I am. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario !'ower Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Smith, Elliot [mailto:ESmith@osler.comJ 
Sent: Tuesday, April19, 2011 03:08PM 
To: Michael Killeavy; Sebastiana, Rocco <RSebastiano@osler.com>; Ivanoff, Paul <Pivanoff@osler.com>; Susan 
Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: RE: TransCanada Energy Ltd. and Ontario Power Authority 

Michael, 
Further to your voice message, are you available to discuss at 4 PM? 

Thanks, 
Elliot 

From: Michael Killeavy [mailto:Michaei.Killeaw@oowerauthority.on.ca] 
Sent: Tuesday, April19, 20111:28 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 

Please see the attach.ed letter. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH1T1: 
416-969"6288 

1 



416-520-9788 (CELL) 
416-967-1947 {FAX) 

From: Irene Mauricette 
Sent: April 19, 2011 1:27 PM 
To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com' 
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority 

From Colin fyi. Clare for Irene x 6010 

From: Sharonlee Gorgichuk [mailto:SGoraichuk@tgf.cal 
Sent: April 19, 2011 11:02 AM 
To: Colin Andersen; brad.duquid@ontario.ca 
Cc: craig.maclennan@ontario.ca; jamison.steve@ontario.ca; sean.mullin@ontario.ca 
Subject: TransCanada Energy Ltd. and Ontario Power Authority 

Dear Sirs, 

Please see attached correspondence of today's date from Michael Barrack. 

Regards, 
Sharonlee Gorgichuk 

llGF. Thornton Grout Finnigan LLP 
RESnttJCIURINC: + UJIOATlOM 

Sharonlee Gorgichuk I Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct Line: 416-304-1152 I Thornton Grout Finnigan 
LLP 1 Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, -Toronto, Ontario MSK 
1K7 I 416-304-1616 I Fax: 416-304-1313 I www.tgf.ca 

PRIVILEGED & CONFIDENTIAL- This electronic transmission is subject to solicitor/client privilege and contains confidential information 
intended only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received 
this email in error, please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a 

copy. 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih~gie, confidential et 
soumis a des droits d'auteur. II est interdit de \'utiliser ou 
de \e divulguer sans autorisation. 
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Christine l..,afl~ur . 

From: Michael Killeavy 
Sent: Tuesday, April19, 2011 8:19PM 
To: 
Cc: 

Susan Kennedy; pivanoff@osler.com; Sebastiane, Rocco; Smith, Elliot 
JoAnne Butler; Deborah Langelaan 

Subject: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes .... 
Attachments: SWGTA Contract Potential Outcomes 19 Apr 2011.ppt; SWGTA Scenarios 19 Apr 2011.xlsx 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

There·has been a lot of discussion·about the possible outcomes of the settlement discussions 
with TCE by certain persons not directly involved in these settlement discussions. Sadly, 
most of this discussion has been uninformed. I have prepared the attached slide that sets 
out a few different scenarios along with their approximate cost to the ratepayer. This 
graphical depiction is only intended to show the relative magnitude of the impact for each 
outcome to the ratepayer. Furthermore, it is not an exhaustive listing of the potential 
outcomes. 

What might not be obvious to those not involved directly in the discussions is that 
acceptance of TCE's original proposal to settle is the worst possible outcome for the 
ratepayer. It appears that our second counter-proposal is the next worst outcome for the 
ratepayer. This slide might help the Board and other decision-makers in their deliberations 
with regard to their decision on sending TCE the second counter-proposal, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
MichaeL killeavv@pciwerauthority. on. ca .. 
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Potential Outcomes 

SWGT A Outcome Scenarios 
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Cost to the Ontario Ratepayer 
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Privileged and Confidential- Prepared in Contemplation of Litigation QN·.······ R .. jQ.·· .·· .. 
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TCE Proposal 

Cannot Repurpose CTs and 
Damage Award of $375M for 

OGS Profits+ OGS Sunk Costs 
and CT Cost 

OPA 2nd Counter Proposal 

OPA Counter Proposal 

Repurpose CTs and Competitively 
Tender K-W Peaking Plan+ $200M 
damages 

Award to TCE for OGS Sunk 
Costs and $SOM Profits 

Award to TCE only for 

OGS Sunk Costs 
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*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

SWGTA Potential Outcomes 

OGSSunk CTs CAP EX OGS Profits 

Best Outcome $37 0 0 0 
Second Best Outcome $37 $50 

Repurpose CTs $37 $210 $200 $200 

OPA Counter-Proposal $37 $375 $50 

OPA 2nd Counter-Proposal $37 $0 $475 $200 

Cannot Repurpose CTs $37 $210 $0 $375 

TCE Proposal $37 0 $540 $375 
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From: 
Sent: 
To: 
Subject: 

···"'•" .... . ..,-~.·-'.······ ..... 

Susan Kennedy 
Tuesday, April 19, 2011 8:20 PM 
Michael Lyle 

·; .. •. · .. <·'·-·· ••.... 

FW: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes .... 

. .. ' ·~ 

Attachments: SWGTA Contract Potential Outcomes 19 Apr 2011.ppt; SWGTA Scenarios 19 Apr 2011.xlsx 

lmportanc~: High 

FYI- Also, if you get this, can you give me a call - I have something I want to float for· 
your consideration before the board meeting.and given your meeting schedule (and the fact 
that I have a physic appointment from 8 - 9 tomorrow, we probably won't see each other. 905-
640-5894. 

-----Original Message----
From: Michael Killeavy 
Sent: Tue 4/19/2011 8:18 PM 
To: Susan Kennedy; pivanoff@osler.com; Sebastiana, Rocco; Smith, Elliot 
Cc: JoAnne Butler; Deborah Langelaan 
Subject: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

There has been a lot of discussion about the possible outcomes of the settlement discussions 
with TCE by certain persons not directly involved in these settlement discussions. Sadly, 
most of this discussion has been uninformed. I have prepared the attached slide that sets 
out a few different scenarios along with their approximate cost to the ratepayer. This 
graphical depiction is only intended to show the relative magnitude of the impact for each 
outcome to the ratepayer. Furthermore, it is not an exhaustive listing of the potential 
outcomes. 

What might not be obvious to those not involved directly in the discussions is that 
acceptance of TCE's original proposal to settle is the worst possible outcome for the 
ratepayer. It appears that our second counter-proposal is the next worst outcome for the 
ratepayer. This slide might help the Board and other decision-makers in their deliberations 
with regard to their decision on sending TCE the second counter-proposal. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

1 



Potential Outcomes 

SWGTA Outcome Scenarios 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

Cost to the Ontario Ratepayer 

1 
• OGS Sunk • CT Cost • CAP EX • OGS Financial Value ~ 

l>rivileged and Confidential- Prepared in Contemplation of Litigation o .. N lA. a .. i 10 ·. . 
POWERAUTHORIT:Y · 

' '•." ..' ··--·-- -~-..... '·-· ·. -.. - :- ,' .. 



$37 
$87 

$647 
$462 
$712 
$622 
$952 

TCE Proposal 

Cannot Repurpose CTs and 

Damage Award of $375M for 
OGS Profits+ OGS Sunk Costs 
and CTCost 

OPA 2nd Counter Proposal 

OPA Counter Proposal 

Repurpose CTs and Competitively 
Tender K-W Peaking Plan+ $200M 
damages 

Award to TCE for OGS Sunk 
Costs and $SOM Profits 

Award to TCE only for 
OGS Sunk Costs 
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***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

SWGTA Potential Outcomes 

OGSSunk CTs CAP EX OGS Profits 

Best Outcome $37 0 0 0 

Second Best Outcome $37 $50 

Repurpose CTs $37 $210 $200 $200 

OPA Counter-Proposal $37 $375 $50 

OPA 2nd Counter-Proposal $37 $0 $475 $200 

Cannot Repurpose CTs $37 $210 $0 $375 

TCE Proposal $37 0 $540 $375 
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Michael Killeavy From:· 
Sent: Tuesday, April19, 2011 9:15 PM . 
To: 
Cc: 

Susan Kennedy; Sebastiaiio, Rocco; pivanoff@osler.com; Smith, Elliot 
JoAnne Butler; Deborah Langelaan 

Subject: 
Attachments: 

TCE Matter- Potential SWGTAContractSettlement Discussion Outcomes- REVISED .... 
SWGTA Contract Potential Outcomes 19 Apr 2011.ppt; SWGTA Scenarios 19 Apr 2011.xlsx 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION DF LITIGATION *** 

I had a brief-teleconference with Rocco-and Elliot· this evening and they made a few 
suggestions, which I have incorporated into the attached slide and spreadsheet. Their 
suggestions· do not affect the conclusions that I set out in my previous email this evening. 

I can make any other desired changes tomorrow. 

Michael Killeavy, LL.B., MBA; P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

1 



Potential Outcomes 

SWGTA Outcome Scenarios 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

Cost to the Ontario Ratepayer ($million) 

1 
• OGS Sunk • CT Cost • CAP EX • OGS Financial Value ~ 

Privileged and Confidential - Prepared in Contemplation of Litigation ,Q,N,>i;A.RI.O . 
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*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

SWGTA Potential Outcomes 

OGSSunk CTs CAP EX OGS Profits 

Best Outcome $37 100 0 0 

Second Best Outcome $37 100 $50 

Repurpose CTs $37 $210 $200 $200 

OPA Counter-Proposal $37 $375 $50 

OPA 2nd Counter-Proposal $37 $0 $475 $200 

Cannot Repurpose CTs $37 $210 $0 $375 

TCE Proposal $37 0 $540 $375 
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Michael Killeavy From:· 
Sent: Wednesday, April20, 2011 7:25AM 
To: 
Cc: 

Susan KennE)dy; Sebastiana, Rocco; Smith, Elliot; pivanoff@osler.com 
JoAnne Butler; Deborah Langelaan 

Subject: TCEMatter- Potential SWGTA Contract Settlement Discussion Outcomes- SECOND 
REVISION .... 

Attachments: SWGTA Contract Potential Outcomes 20 Apr 2011.ppt; SWGTA Contract Potential 
Outcomes· 19 Apr 2011.ppt 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I reviewed what I did last night and I made a revision to the second scenario from the top -
TCE is successful at litigation or arbitration and receives a damage award for the OGS sunk 
costs, including the CTs, and financial value of the OGS contract ("worse case damage 
award"). I had estimated the financial value of the OGS contract ai: the proposed $375M 
settlement from TCE. This likely isn't the worse case, so I re-did the graphic with the 
alleged financial value of the OGS contract (so far anyway) at $500M. This means that the 
proposed second OPA counter-proposal is actually slightly better for the ratepayer than a 
worse case damage award if TCE were to agree with our proposed settlement. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

1 



Potential Outcomes 

SWGTA Outcome Scenarios 
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Potential Outcomes 

SWGT A Outcome Scenarios 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 
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From: Susan Kennedy 
Sent: Wednesday, April 20, 2011 9:55AM 
To: Michael Lyle . 
Subject: FW: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes- SECOND 

REVISION .... 
Attachments: SWGTA Contract Potential Outcomes 20 Apr 2011.ppt; SWGTA Contract Potential 

Outcomes 19 Apr 2011.ppt 

Importance: High 

FYI 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

-----Original Message----
From: Michael Killeavy 
Sent: April 2e, 2011 7:25 AM 
To: Susan Kennedy; Sebastiana, Rocco; Smith, Elliot; pivanoff@osler.com 
Cc: JoAnne Butler; Deborah Langelaan 
Subject: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes - SECOND 
REVISION .••• 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I reviewed what I did last night and I made a revision to the second scenario from the top -
TCE is successful at litigation or arbitration and receives a damage award for the OGS sunk 
costs, including the CTs, and financial value of the OGS contract ("worse case damage 
award"). I had estimated the financial value of the OGS contract at the proposed $375M 
settlement from TCE. This likely isn't the worse case, so I re-did the graphic with the 
alleged financial value of the OGS contract (so far anyway) at $seeM. This means that the 
proposed second OPA counter-proposal is actually slightly better for the ratepayer than a 
worse case damage award if TCE were to agree with our proposed settlement. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 15ee 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

1 
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Potential Outcomes 

SWGTA Outcome Scenarios 
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Christine l,..afleur. 

From: 
Sent: 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
Wednesday, April 20, 2011 3:23PM 
JoAnne Butler; Michael Killeavy 

Cc: 
Subject: 

Sebastiana, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
OPA- TCE [Privileged and Confidential] 

Attachments: Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3.doc 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed, 

Regards, 
Paul 

D 
Paul Ivanoff · · 
Partner 

416.862.4223 DIRECT, 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

n~··~,. 

-·-**'""************-************"*""*****"**--******--

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

********-*******-*-*********"'**'"*-~************** 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April [•], 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450 - 1 Street, SW 
Calgary, Alberta 
T2P SHI 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU"). We are writing to you at this time to advise you of our concerns regarding TCE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
Ontario entitled "SW-GTA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to TCE by the OP A, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions constitutes 
a breach byTCE of the Confidentiality Agreement. 

Regarding the MOU, the parties acknowledged in that agreement that they were working 
together cooperatively to identify other generation projects that meet Ontario's electricity system 
needs. The MOU contains express obligations requiring both TCE and the OP A to engage in 
good faith negotiations. In that regard, the MOU states that "[T]he OPA and TCE agree to work 
together in good faith to negotiate the definitive form of an agreement (the "Definitive 
Agreement") in respect of the Potential Project, or an alternative project agreed to by the OPA 
and TCE." The OP A maintains that the delivery by TCE of its presentation to the Government is 
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
TCE's acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OP A. The OPA requires that TCE cease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies against TCE respecting the actions referred to above. 
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As for communications from your external counsel to the OP A, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiana and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OP A 
Michael Killeavy, OP A 
Rocco Sebastiane, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP 
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All, 

Smith, Elliot [ESmith@osler.com] 
Wednesday, April20, 2011 4:16PM 
Michael Killeavy 
Sebastiana, Rocco; Ivanoff, Paul; Deborah Langelaan; JoAnne Butler; Susan Kennedy 
Revised Second Proposal to TCE 
#20465379v2_LEGAL_1_- Draft Second Project Proposal to TCE.DOC; WSComparison_# 
20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE-#20465379v2_LEGAL 1 -
Draft Second Project Proposal to TCE.pdf; Blackline to first counterproposal. pdf - -

Please find attached a revised draft of the second counter-proposal to TCE, along with two blacklines- one to 
the first counter-proposal and one to the preceding draft we circulated (i.e. before Safouh's comments and the 
revised NRR-Capex factor were incorporated). 

Elliot 

D 
Elliot Smith · · 
Associate 
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DRAFT: APRIL 20, 2011, 4:00PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. {"TCE") and the Ontario Power Authority ("OPA") dated October 9,.2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementatiou agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Gove=ent of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OP A would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting. from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). 

In addition, the OP A would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OPA paid TCE a termination payment which the. 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently· 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRlF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this ·would .be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 
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8. Potential One Hour Runs, Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date; the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [e MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [• MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [ 480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be_ such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

LEGAL _1:20465379.2 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels of NOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in. such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
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OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

Vlll. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 
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$ 14,922 I MWcmonth 

20% 

481MW 

700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season 1 Season 2 

10.42 10.55 
MMBTU/MWh MMBTU/MWh 

(llliV) (HHV) 

l•JMW [e]MW 

OMW OMW 

37.8 35.8 
MW/minute MW/minute 

Season3 

10.66 
MMBTU/MWh 

(llliV) 

[e]MW 

OMW 

33.0 
MW/minute 

Season4 

10.58 
MMBTU/MWh 
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[•]MW 

OMW 

35.2 
MW/minute 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of$475,000,000 (the "Target 
Capex''). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the· 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$ [36,295,000] 

Costs of Hedging USD to CAD CAD$ [13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OP A and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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PRIVILEGED;.cONFIDENTIALANDWii1I:oUTPREJUDICE•·· 

Dear Mr. Pourbaix: · 

Sout4west .GTA:, Clean,Energy. Supply, Contr:tct' (tbe/'Contr*_W)·bejyv~g•,<Tra:!ls~a!la«Ja •. 
Energy Ltd.('.'TC:£") and the.-Onta:tio ·Po'werc:AuthQdty '(l'OPM}'datedOctoher 9;2009" 

As stated in· Colin's October:?;· 2010 "letter. to .you,we:wish to workwitli•you to-identifY projects· 
and the .. extent.to which such ptojectscrnay compepsate';T€E'for termination 6fth~•C.6ntractwhile'' 
appropriateJy·.prdtecting.the-•interests ofratepayers;.We-ha:Ve,reviewed.tlieproposatcontained in 
the draft implementation· agreement-and schedtilescTCE'provided-to us,. and fuid that.itdoes not: 
meet this requirement.- We-would Iikecto· sugge.st ·an· alternative• proposal which·we-. believe meets · 
this requirement,, 

The Government of Ontario's Long-Term·Energy Plan hasidentified_a·needfor apealcing.natural· 
gas-flied plant in the:Kitchener-Wat~rloo-Cambridgearea •. We believe such a plant is a project that 
could compensate· TCE. f6r the termination-· of the- Contract. and. at the- same: time protect the
interests ofratepayers(the:"ReplacemenrProjecr') .. We,have set out in Schedule''N' to this letter 
a technical description of the requirements oftheReplacementProject. 

We would. propose-to enter into a contract.withTCRfor TCEto construct, own, operate and 
maintain the. Replacement Project· as· compensation: for the -termination· of the:c Contract. The-
contract for the• Replacement Project (the·"Replacement Contract'') would be-based on the- final
form of contract (the•"NYRContract'') included as part of the Northern York Region Peaking· 
Gene.ration Request for Proposals, subject- to the changes· set out below and, otherwise as 
necessitated by Schedule-" A". The financial parameters of the-Replacement Contract would be as 
set out in Schedule "B'' to this· letter.· In· consideration ofthe-unc.ertainties·in the-Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the-basis set out in Schedule,"C" to this letter. 

The, following. sets out the changes to the NYR Contract that would be.- applicable to the· 
Replacement Contract: 

1. Permits and Approvals. With· respect to the approvals-required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the:. host· 
municipality and the Province·of Ontario to ensure that once all of the requirements for the
PlanningAct approvals have been satisfied, the approvals are issued in a timely manner: 

If this did.not occur and the _delay in the issuance of such Planning Act approvals caused . 
TCE not to achieve- Commercial Operation by the- Milestone: Date. for· Commercial 
Operation, such delay would be-consider.ed an event afForce-Majeure; andTCE would be
entitled to recover its reasonable; out•of~pocket costs resultingJrom such delay, by way of· 
a corresponding-increase-in the Net Revenue• Requirement (NRR). 

In addition, the OPA would not•have·the rightto terminate,the-Replacement Contract:for· 
such event of Force Majeure, unless the event ofForceMajeure-resultedjn a delay that was, 
greater than two years and. the-OPkpaid . .TCE a termination payment which the Parties· 
would- negotiate· in good faith· and: would, compensate.- TCE for- reasonable damages·
associatedwith (i) the-total amount·ofthe'verified, non-recoverable: sunk costs {net of any 
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residual value) associated with the development of the- Oakville Generating Station, 
provided however that such total amount shall not exceed $37~000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development ofthe Replacement Project, and (iii) the anticipated financial 
value of the Contract. -

2. Oakville-Sunk Costs.-The -NRR set out in Schedule -"B'' to this letter includes an ammint
equal to $37;ooo,ooo on account ofTCE's sunk-costsassociatedwith'thl;:development of 
the Oakville GeneratingStation:To tlie-.extent that_ the total oftlfe-verified;' non-recoverable: 
sunk-costs (net: of any residual value) associated with· tlie: development of the Oakville 
Generating-Station is less than $37 ;ooo,ooo, the NRR shall be reduced by fO.OOO CJn 
98l!lli2ll3t multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The-Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection ofthe Replacement 
Project would be-reimbursed by the OPA. Such costs would be reimbursed on terms that 

4. 

5. 

6. 

7. 

8. 

· aresubstantially the same as the terms set out in Section I of ExhibitS of the Accelerated 
Clean Energy Supply Contract between the OPA and Portland Energy Centre-L.P. with tlie 
necessary conforming-changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the''Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess Hl Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the-Contract. 

Net :Revenue Requirement Indexing. Factor (NRRIF). As set out in Schedule "B", the 
NRR1F would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be- willing- to consider accepting. a higher NRRlF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the defmitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be-modified so that as long as the demonstrated capacity was not.less than 90% of 
the· applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable-Seasonal Contract-Capacity, a 
Capacity Reduction Factor would apply in accordance with the- provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confmn that the 
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule
"B" to this letter. 

Poten.tial One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed production 
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intervals would be:de.tdm~ntal toTQ3 . .We are, not proposing, any change to Exhibit J but 
would be willing to discuss <lily cbiicimisTCE may have fn t!li!f regard: 

9. CommerciaL Opc:ratimt Date •. -The NRRset out in Schedul~ ;,s1• is bas~d o~ the• 
assumptioii thatComrrierci!lt Operation occurs-on July I, 201S:. IfComn!erqj[Jl,Oper!ltion; 
were to occi,~r,befonrthatdate;-the:NRK'would be:·adjusted downwards. to· account for the_:, 
value,- of having., the:- payments'· underi the"' Replacement·. Contract-• st!lrt·: earlier than:. if' 
Commercial.Operationhadoccurred on July 1,2015: 

Ifthis proposal is acceptable to you; we will prepare• the necess.ary documentation for your review. 
For greater certainty, altlrough·this·proposal is made·in· good faith;:. it remains subject to internal · 
OPAapprovals and .does not constitute-an·offer cap,able of acceptance. · 

Yours very truly; 

JoAime Butler· 

c. Colin Andersen, Ontario Power Authority· 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 



SCIDtDULE "A"""" TECIINIC.AL REOU1REMENTS 

I. ReplacementProject 

The Replacement Project shall: 

(a) be' a dispatchable·facility designed for maximum: operational flexibility; 

(b) be a simple cycle configuration gerterating.facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the, 
'Ontario Resources and Transmission Assessment Criteria' document published by 
theiESO. 

ll .. • . Contract (;apacity 

[lNTD: In light efthe ehiiBge te the : • .t.CC te 481 MVI', sheuld the e&J.laeity figul'tls in (a), (h) 
IIBd (e) ilelew alse he revised· te Felleet TCE's eemments ail aut the e&J.lahilities ef the 
CTC's?] 

The Replacement Project will be a single generating facility and will: 

(a) 

(b) 

(c) 

(d) 

be able to provide a minimum of [~• MW] at *30°C under both N-1 System 
Conditions and N-1 Generating. Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; !NJD: Planning studies used 35 °C. Contract 
Force Majeure temperature js 30°C and consequently the equivalent canacitv 
at 30°C should be used instead.] 

be able to provide a minimum of [SOO• MW] at ~3o•c under N-2 System 
Conditions; !NJD: Based on peak load planning studies at 35°C. the total 
n'anned generation capacity should be at least 500 MW. The Replacement 
Project may not be able to achieve sucb capacity at the above mentioned 
ambient condition. The Renlacement Project's maxjmnm canacity at 30°C 
should therefore be used instead.] 

have a Season 3 Contract Capacity of not less than [ 480 MW]; and 

have a Contract Capacity of not more than 550 MW in any Season. 

ill.. Electrical Connection 

The Replacement Project will be connected directly to the·lESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding. the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding.Capability. 
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The Replacertient Project will have a connection point locate~ with: a direct coiuiection to the : 
Hydro- One· circuits M20D and. M21D betWeen the [•]th transmission tower (Tower #•) leaving 
the Preston TS· connecting,tothe Galt TS; [Note: This_: assumes' the Replacement.Project-is 
located att~¢Bbxw'oo!l site.] . . . . . . . 

IV~---.. _.Ope':"atiog F~II~'!i~~-a~:~ CIJII~iJI~en:4:tffilli1~-~~t()l"lttiling . 

If a disruption . occUI:s·' that leads to N-2:~ system': conditions,• TCE- shall be• required to use·· 
Commercially ReasonabJe:Effdrts.{as.sucltterm"is defu'ledin the Contract) to assistthe•IESO,-as' 
directed by the IESO, in restoring loa~ in accordance with Section 7ofthe Ontario Resource•and- · 
Transmission Assessment Criteria: This obligation would replace· the·- provision for· Islanding.. 
Capability set out in Section·l.l I of the NYltContract:· 

V •.. _ .OperationaiFJe:tibilities~: 

The• Replacement Project must be.•suclr that the-two combustion turbines combined are capable- of· 
ramping at a rate equal to or gre_ater than the Contract Ramp Rate. The Contract Ramp Rate will be-
subject to verification as part of the Capacity CheckTest-

VI •..... Emissions Reguirements~:, 

(a) The emissions from the Replacement Project shall meet or exceed the following. 

(b) 

(c) 

criteria: · 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15· ppmv (based 
upon Reference Conditions (as such term is defmed in the Contract) and 
15% Oz in the exhaust gases on a dry volume basis) as measured using. an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement. Methodology''); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding I 0 ppmv (base~ 
upon Reference Conditions and 15% Oz in the: exhaust gases on a dry 
volume.. basis) as measured using- the Emissions Measurement 
Methodology. · 

TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (1) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the· 
supplier or manufacturer of any post combustion emission control equipment 
utilized by the-Replacement Project, or (3) the engineering--company responsible 
for the design of the Replacement Project, which certificate-must state-that the· 
Replacement Project, as designed, will operate within these.statedJimits for NOx 
and CO. 

The Replacement Contract will require thatthe emission limits for NOx and CO be · 
(i) incorporated into the Replacement Project's Environmental Review Report or
its completed environmental assessment, and_ (ii) reflected in the Replacement 
Project's application to the· Ministry of the Environment. for a Certificate• of 
Approval (Air) Operating.: Permit, together with a specific request in such 
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application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contractwill form 
the basis· of an ongoing operating.requirement. For greater certainty, the OPA is 
not requiring:. TCE to adopt any specific facility design or utilize.' any particular" · 
control equipment with respect to air emissions;- provided,-· however, the
Replacement Project must comply with the NOx and CO ··limits set· out above;:. 
inCluding,. without limitation;· at the timtr of attaining Commercial Operation and 
duritig.any Capacity Check Test. 

VII . ... Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited; and TCE 
cannot by-pass Union Gas Limited. 

VTII· _.Project Major Eguipme11t~ 

The Replacement Project will be designed utilizing (2) M50 I GAC Fast Start gas•fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with evaporative· 
cooling and emission reduction equipment. Each Generator shall be nominally rated at 1•1 MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE '.'C" .,.ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B". is based on a target capital cost for 
the design and construction of the Replacement Project of $475,000,000 (the "Target 
Cape~~). So long. as· the actual cost· to design and build the.Rep_Iacernent·Project (the. 
"Actual Capex~') is within $25;ooo;ooo higher or lower than the·-TargetCap.eJ4 there' shall 
be· no adjustment in the.NRR: For greater. certainty, none.ofthe parameters in Schedule.B'' 
other than theNRR shall be subject.to adjustmentpursuantto this Schedule."C" .· 

2. 

3. 

4. 

(a) If the· Actual Capex is more than $25,000,000 greater than the-Target Capex, the 
OP A's share of any difference. between· the. Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share·= (Actual Capex- Target Capex- $25,000;000) x 0.50, provided that 
the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, theOPA's 
share of any difference between the Target Cap ex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25;000,000) x 0.50 

(c) The adjusted NRR shall be equal to theNRRsetout in Schedule "B", plus the OPA 
Share multiplied byfO.OOO 011 (i813].015 213 3. For greater certainty, ifthe OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out in 
Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA. 

The following costs shall be. considered fixed components ofthe Target Capex not subject 
to change in determining the Actual Capex: 

Cost. Fixed Price, - .. , ··-··. 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main TurbineAdditional Scope (excludingchange orders) USD$[36,2?5;000] 

Costs ofHedging USD to CAD CAD$[13,500,000] 

The, determination ofthe Actual Capex·shall be done through an "open book" process, such 
that-all costs incurred by TCE in designing and building the· Replacement Project shall be 
transparent to the OPA and fully auditable. Any dispute relating to the determination of the 
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Actual Capex.shall be resolved in accordance with the dispute resolution provisions ofthe· 
Replacement Contract,. 

5. All dollar amounts referenced· in this letter are in Canadian dollars, unless otherwise 
speci[led.· 



DRAFTI 1\iARCH 28,APRIL 20. 2011; 4:~00 PM• 

PRIVILEGED; CONFIDENTIALAND'WITHOUTPREJUDICE · 

Dear Mr. Pourbaix: 

SQuthwest••GTA.Ciean .. Energy,Supply,Contl1l~t;(th~/'Contra!!tl') betwell\l~,Tran$GaJ,t;tda·.• .. 
Eiiergy Ltd~ ("TCE")' and the.6ntadll~o'wey~Atdhilrity'(l'OP,N-?) dattW.-,Octol>"e~·9;.zO:o9'' .... 

We are writiHg te yee in resfleHse te yaH£ letter te CeliH AnelerseH, elateel Maroh HI, 29 I L As· 
stated in Colin!s October•7,"20"1 0 letter.·to yoU;··We:wish to work:with you to identiffprojects and .. 
the·'.exteot to which· such' projects ma:y;coniMP.satec:TCE for•:terrttiiiation ·ofthe;·contract.while'· 
appropriately prote¢ting.the:interests ofratepayers: We.have-reviewed.the·proposal contained in· 
the draft implementation agreementand,_schedUI¢s TCE. provide.d·to us; and find that itdoes not.
meet this requirement; We would like to sugge~t an alternative:proposal which we believe meets 
this requirement.• . · 

The. Government of Ontario's Long-Term· Energy Plan. has. identified a need for. a peaking.natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area • .W e believe such a plant is a project that • 
could. compensate,. TCE" for the· termination•ofthe: Contract.ancl· at the same time protect the
interests of ratepayers (the "Replacement Project~'). We have-se.t.outin Schedule "A" to this letter· 
a technical description of the requirements of the Replacement Project. 

We would propose.· to enter into a contract with- TCE for TCE to construct, own, operate- and 
maintain the Replacement Project· as compensation for the, termination of the- Contract; The
contract for the Replacement Project (the--"Replacement Contract'') would be based on the final 
form of contract (the "NYR Contract'') included as part of the. Northern York Region Peaking
Generation Request for Proposals; subject to the· changes set out below and otherwise as· 
necessitated by Schedule "A". The-financial parameters ofthe,-Replacement Contract would be as· 
set out in Schedule. "B" to this·letter. In consideration of th~- uncertainties in the Replacement 
Project, we would. include a. mechanism in the' Replacement Contract to adjust the NRR upon 
commercial operation on the basis setout in Schedule "C" to this letter. 

The following. sets out the changes to the. NYR· Contract- that would be applicable to the· 
Replacement Contract: 

I. Permits and Approvals. With respectto the approvals required pursuant to the Planning 
Act to construct the Replacement• Project; the OPA would work with TCE, the- host 
municipality and the-Province of Ontario to ensure. that once all of the requirements for the· 
Planning.Act approvals have been. satisfied, the approvals are issued in a timely manner,.eF· 
iftl!ey are Hat isseeel in a timely mar .Her, tHat se leag as tl!e RefllaeemeHt Prej eet l!as beeH 
3flflFSYeei ender Part II er Part II.! eftl!e Eiwir81m!ente/AssessmentAet er is tHe sebjeet sf 
(i) as e:FEier H:Beler seeBea 3.1 er a EleelamtiaH l:lBeler seetiea 3.2 ef that I\ef; er (ii) aa 
eleeffit1tiag Fegalatiea made l:Hl8:eF that 1'\:et, sa: eli P !enningAet aflf'FS"rals de net imf'eele the 
eleveleflment eftl!e Re!llaeemeat Prejeet. ~ 

If this did not occur,and.the·delay in the:issuance-cofsuch Planning:Act approvals caused. 
TCE not to achieve: Commercial, Operation by th~ Milestone, Date, for· Commercial 
Operation, such delay would be: c.onsidered an event of.Force, Majeure; and.TCE ·would be. 
entitled.to recoverits reasonable; out.,of"pm;ket costs resulting. :from such delay, by way of 
a corresponding_increasejn:theNetRevenueRequirement(NRR). 
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In addition, the OPA would not have the right to terminate the· Replacement Contract for 
such event ofForce Majeure, unless the event of Force Majeure resulted in a delay that was 
greater- thinr two years and the· OPA paid TCE a termination amellllt eEj!lal tepavment 
which the Parties would negotiate in good faith and would compensate TCE for reasonable 
damages associated with (i) the total amount of the verified, non-recoverable sunk costs 
(net•:ofany residual value) associated with the: development ofthe"Oakvillt;·Generating 
Station;' provided however that, such total amount· shall not exceed $3'7,QQQ,QQQ 
~37 000 000. (ii) H~ !lereem efthe total am:ountofthe:verified, non"recoverable·sunk 
costs:(net ofruty'residual value)'asseeiateel witllprudently incurred in the. development of 
the: Replacement Pr-oject: TCB wealel ee selely FeS!leasiele fer all eteer !lermits anel 
B!l!lFe'fals reEj!lireel fer tile &e!llaeeraeat Prejeet; sl:lbjeet te tile stanelarel Feree :Majeare 
!lFe'lisieas set eutia tile NYR: and (iii) the anticipated financial value of the Contract. 

2. OakVille . .SunkCosts. The·NRR·set out in Schedule·"B"to this letter includes an amount 
equal to $31,000,000 on account ofTCE's sunk costs associated with the development of · 
the Oakville Generating Station. To the extent thatthe total of the verified, non-recoverable 
sunk. costs (net of any residual value) associated with· the development of the Oakville 
Generating Station is ·less than $37;ooo,ooo, the· NRR shall be. reduced by o.ooo ~ 
(i8l.QJ5 213 3 multiplied by the amount by which such costs are less ·than $37,000,000. 

3. 

4. 

5. 

7. 

futerconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the.OPA. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section l of ExhibitS of the Accelerated 
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess HI Amount''. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be· responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would. be equal to 20%. In the course offmalizing.the Replacement Contract, the 
OPA would be willing to consider accepting. a higher NRRIF, so long as there. was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be .ZS 
years. For greater certainty, this would be the definitive length· of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would. be.modified so that as long. as the demonstrated capacity was not less than 90% of 
theapplicable: Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than l 00% of the applicable Seasonal Contract Capacity, a 
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Capacity ReductjonFactQr wouldcapply in accprdance with· the provisions of Exhibit J. In 
addition, there would be a requirerin:'nt as part ofi CapaCity Check Test to confirm that the 
Replacement Project. is capable of achieving the Contract Ramp·Rate set. out in Schedule 
"B1' to this letter. 

8., Potentiai.Oiie: Hour-Rinis;. Because ofthe- absence: of the:''NINRR'? term in ExhibitJ to · 
the·NYR·Gontract;we;do not believe-that the•potential for sing(e:hourimputed production 
intervals would be detrimental to TCE. We-are. not proposing. any change to Exhibit J but. 
would be willing to discuss any·concernsTGE 'may have-in this regard .. 

9. Commercial. Operation•· Date." The-· NRR; set- out.· in Schedule• "B'' is ·based on the
assumption· that Commercial Operation occurs on·July 1, 2015:· If Commercial Operation· 
were to occur before that date, the-NRR. would be· adjusted downwards to account for the . 
value:of having. the: payments· under- the:Replacement.Contract start earlier·. than if 
Commercial Operation had occurred on July 1, 2015: 

Ifthis proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made in good faith, it remains subject to internal 
OPA approvals and does not constitute an offer capable of acceptance .. 

Yours very truly, 

JoAnne Butler 

Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. ReplacementProject 

The Replacement Project shall: . 

(a) be a dispatchable facility designed for maximum operational fle;x:ibility; 

(b) be·a simple cycle configuration generating facility; 

(c) utilize natural gaHupplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria),. as specified in the 
'Ontario Resources and Transmission Assessment Criteyia':. document p\lblished by 
the IESO. 

II. . ·.··. Contract Capacity. 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide· a minimum of~!!, MWl at ~30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; fNTD: Planning studies used 35 °C. Contract 
Force Majeure temnerature is 30°C and consequently the equivalent canacitv 
at 30°C should be used instead.! 

(b) be able to provide a minimum of WG!!, MWl at ~30°C under N-2 System 
Conditions; fNTD: Based on peak load planning studies at 35°C. the total 
planned generation capacity should be at least 500 MW. The Replacement 
Project may not be able to achieve such capacity at tbe above mentioned 
ambient condition. Tbe Renlacement Project's maximum capacity at 30°C 
should therefore be used instead.! 

(c) have a Season 3 Contract Capacity of not less than !480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

m. . . ]!;lectrical C()nnection . 

The Replacement Project will be connected directly to the· IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect. to a Local Distribution System for the purpose of providing-Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•]th transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. . Operation Following a:N-2· Contiilgeircv <Load Restoration) 
·- -. -- -- -· •· ., •.• - ·-· " -··: ~ · • • --c --·- •• u --· - - - • • --• - -- -· ··- ··,· ·• ·--··· -·. ·- ---· -- • 

If a disruption· occurs'· that leads to· N-2 system·· coriditions; TCE shall be: required to use 
Comtnerc:ially Re_asortable:Effoits (as such terin is defmed in the Contract) to assist the•IESO, as· 
directed by the .ffiSO, in restoring load in ac9ordancewith Section 1 oftheOn!llr,io Resource .. and_ 
Transmission Assessment- Criteria;. This· obligation would• replaceothe:-provision for Islanding-. 
Capability setout in Section l.ll of the NYR Contract; 

v ....... Opetatitinal Flexiblllties:~ 
·--~-· • ......• ,._ .•.•.. ' ' ... •' • -·r· ...... ' ..•• -. -· ,, .. J.,, 

The-Replacement Project must be such that the two combustion turbines ·combined are capable of · 
ramping at a rate-equal to or greater than the Contract Riimp Rate." The Contract .Ramp Ratewill bee 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements .. 
. -- -· " .... ' ... ---- "•. ·-·· -· -·- -. ·- -....•. ~ 

(a) The emissions from· the• Replacement Project shall meet or exceed the following .. 
criteria: 

(b) 

(c) 

(d) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15-ppmv (based 
upon Reference,Conditions (as·such· term is defined in the Contract) and 
I 5% 0 2 in the exhaust gases on a dry volume· basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) iii a concentration not exceeding I 0 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using. the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (I) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the
supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering. company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The-Replacement Contract will require that the emission limits for NOx and CO be 
(i) incorporated into the Replacement Project's Environmental Review Report or 
its completed environmental assessment; and. (ii) reflected in the Replacement 
Project's · application to the• Ministry of the· Environment for· a. Certificate of 
Approval (Air) Operating· Permit, together with· a specific request in such· 
application that such limits· be-. imposed as conditions· of such Certificate· of 
Approval. 

The emission limits for NOx and.CO stated in the, Replacement Contract will- form 
the basis of an ongoing. operating requirement; For greater certainty, the OPA is· 
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not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with· the NOx and CO limits set out-above, 
including, without limitation, at the time of attaining. Commercial Operation and 
durjng any Capa<;ity Check Test. 

VII..:FuelSuQply, 

The Replacement Project will obtain gas distribution services from·Union GasLimited,.and TCE 
cannot by-pass Union Gas Limited.-

VDI ... Project ~ajor EguiPJIIent.-. 

The Replacement Project will be designed utilizing (2) M501 GAC Fast Start gas-fired combustion 
turbine- generators to bee supplied by MPS · Canada, Inc. (the "Generators''), with evaporative 
cooling-and emission reduction equipment. Each Generator shall be nominally rated at 1•1 MW 
(measured at the. Generator's output terminals) new and clean, at ISO conditions. 



SCHEDtlt,E.''B'!'-;FINANCIALPARAMETERs: .. 
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SCHEDULE ."C".-.ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of $3'7S,QQQ,QQQ475.000.000 (the 
"Target.Capex'?); So long as the-actual cost to design and build the-Replacement;Pi'oject 
(the;J'Actual Capex'') is within $2$;ooo,ooo higher or' lower thanthe,,TirrgetCapex,,the.re 
shaH be 'no adjustment. in the' NRR:' For greater' certainty, none'- of the· parameters· in 
Schedule,B" other.than the NRR;shaii be subjectto adjustment pursuant to this-Schedule: 

2. 

3. 

4. 

"C"~ 

(a) If the Actual Capex is more than $25;000,000 greater. than the .Target Capex, the· 
OPA's share of any difference between the·.Target Capex and the· Actual Capex 
shaH be determined as foiiows! 

OPA Share."' (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that . 
the OPA Share shaH not exceed $25,000,000 

(b) If the Actual Capex is less than $25;000,000 less than the Target Capex, the OPA's 
share of any difference-between the-Target Capexand the-Actual Capex shaH be 
determined as foiiows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shaH be equal to the NRRsetoutin Schedule "B", plus the OPA 
Share multiplied byO.OOO Ql2 681015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shaH be less than the NRR set out in 
Schedule''B". 

The determination of the-Actual Capex shaH not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfiii its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating-Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA . 

The foiiowing. costs shaH be considered fiXed components of the Target Capex not subject 
to change in determining the-Actual Capex: 

Cost- Fixed .Price, ... 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change-orders) USD$[36;295;1100] 

Costs ofHedgingUSD.to CAD CAD$[13;500,000] 

The determination of the Actual Capex shaH be done through an "open book" process, such 
that ali costs incurred by TCE in designing and building the Replacement Project shall be 
transparent to the OPA and fuiiy auditable. Any dispute relating to the determination of the 
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Actual Capex shall be resolved.in accordance with the dispute·reso!ution provisions of the 
Replacement Contract. 

s~ All dollar amounts referenced in this letter. are· in Canadian. dollars; unless otherwise 
spepified. 
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Christine L<!fleur 

From: Michael Killeavy 
Sent: 
To:· 
Subject: 

Thursday, April 21, 2011 10:09 AM 
Susan Kennedy . 

Attachments: 
Fw: TCE Matter- Government-Instructed Counter-Proposal to TCE .... 
#20465379v3_LEGAL_1_- Draft Second Project Proposal to TCE.doc 

FYI .• 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario _Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 {fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 09:55AM 
To: JoAnne Butler; Colin Andersen; Brett Baker; Michael Lyle 
Cc: Deborah Langelaan 
Subject: TCE Matter- Government-Instructed Counter-Proposal to TCE .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached is an updated version of the counter-proposal with the revisions discussed last evening incorporated into the 
draft. Please note that this updated document has not yet been reviewed by our litigation counsel. · 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 

M5H 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 
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DRAFT: APRIL ~ll., 2011, 410:00 APM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Celia's my October 7, 2010 letter to you, we wish to work with you to identify 
projects and the extent to which such projects may compensate TCE for term:ination of the 
Contract while appropriately protecting the interests of ratepayers. We have reviewed the 
proposal contl!iP.e_d_in :!h~ c4:a:tl: impl~m-~nt_atiQ.l). agr~eJ;llel).t !illd scb,edules TCE provided to us, 
and find that it does not meet this requirement. We would like to suggest an alternative proposal 
which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C"to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1, Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
Operation, such delay would be considered an event of Force Majeure, and TCE would 
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by 
way of a corresponding increase in the Net Revenue Requirement (NRR). 

In addition, the OP A would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that 
was greater than two years and the OP A paid TCE a termination payment which the 

· Parties would negotiate in good faith and would compensate TCE for reasonable damages 

LEGAL_! :20465379.2 



'1j 
C) 
bO 
C) 
~ 
• 1""""1 

::> 
• 1""""1 
~ 

~ 

~ 
~ 
~ 
ro 
~ 

Cl 

2. 

4. 

5. 

6. 

7. 

-2-

associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

Oakville Sunk Costs. The NRR set out in Schedule ''B" ·to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

Interconnection Costs. The Replacement Contract would provide that all eut ef 
peeketreasonabe costs incurred by TCE for the electrical and natural gas interconnection 
of the Replacement Project would be reimbursed by the OP A. Such costs would be 
reimbursed on terms that are substantially the same as the terms set out in Section 1 of 
Exhibit S of the Accelerated Clean Energy Supply Contract between the OP A and 
Portland Energy Centre L.P. with the necessary conforming changes being made, 
provided that (i) there shall be no "Budgeted Costs" included 4t the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with 
references to the "Commercial Operation Date", and (iii) there shall be no "Excess Hl 
Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR . 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out iii. 
Schedule "B" to this letter. 

LEGAL_I:2046S379.2 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe tha.t the· potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015.If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

Jet\ilfle BatlerColin Andersen 

c. Celffi AHelerseaJ oAnne Butler, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiane, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) . utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [e MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [• MW] at 30°C underN-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two. comb11stion turbines combined are capable of . 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

LEGAL_1:20465379.2 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels of NOx and CO 
in the form of a signed, certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 

. the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the EnVironment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
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OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"-FINANCIAL PARAMETERS 

Contract CapaCitv'; ... :. , . / · 
Note: Subjecno Schedule , 

,Eiti~ 
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$14,922/MW-month 

20% 

481MW 

700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season 1 

10.42 
MMBTU/MWh 

(HHV) 

OMW 

37.8 
MW/minute 

Season2 

10.55 
MMBTU/MWh 

(HHV) 

OMW 

35.8 
MW/minute 

Season3 

10.66 
MMBTU/MWh 

(HHV) 

OMW 

33.0 
MW/minute 

Season 4 

10.58 
MMBTUIMWh 

(HHV) 

OMW 

35.2 
MW/minute 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, non_e of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Cap ex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for . 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defmed in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$ [36,295,000] 

Costs ofHedgingUSD to CAD CAD$ [13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two. comb11stion turbines combined are capable of . 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 
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(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels of NOx and CO 
in the form of a signed, certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 

. the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the EnVironment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
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OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Christine Lafleur ... ..,;,;,;,= ...... =~.-..--................................................. _ ...... ____ ................................. ;. 
From: 
Sent: 
To: 
Cc: 

Sebastiana, Rocco [RSebastiano@osler.com] 
Thursday, April 21, 2011 10:57 AM 
Deborah Langelaan; Michael Killeavy 
Smith, Elliot; Ivanoff, Paul; Susan Kennedy 

Subject:· RE: Government-Instructed Counter-Proposal to TCE 

Deb and Michael, was there a specific reason for changing the words "out-of-pocket" have been replaced with 
"reasonable" in reference to the reimbursement of costs incurred by TCE for the gas and electrical 
interconnection? For purposes of the proposal, this change is not a problem or material in the context of the 
entire proposal (albeit, this would let TCE charge its internal costs and possibly, a mark -up for overhead), but 
was wondering if there was a reason for the change. 

Have there been any changes to the Schednles? There were a couple of notes to draft which were still in the 
proposal document that we sent over yesterday afternoon. 

Lastly, the in first cc, delete "Anderson" as it reads "JoAnne Butler, Andersen,". 

Also, I gather that the other letter is not going to be sent out. 

Thanks, Rocco 

From: Deborah Langelaan [mailto:Deborah.Lanqelaan@oowerauthoritv.on.cal 
Sent: Thursday, April21, 201110:17 AM 
To: Sebastiana, Rocco; Ivanoff, Paul 
Cc: Smith, Elliot; Michael Killeavy 
Subject: Government-Instructed Counter-Proposal to TCE 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION 0F LITIGATION*** 

Rocco and Paul; 

Attached is an updated version of the counter-proposal document with a couple of minor revisions that 
were discussed last evening (i.e. letter signed by Colin rather than JoAnne). Would you please review and 
provide your comments? 

Thanks, 

Deb 

**********-*-*7*........,******-*"'****'***'********.......--**"" 

This e-mail message is privileged, confidentiill and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil8gie, confidential et 
soumis a des droits d'auteur. ll est interdit de l'utiliser au 
de le divulguer sans autorisation. 

**************-**********-********'"'*"* .............. -***********-****** 
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From: 
Sent: 
To: 
Cc: 

. Deborah Langelaan 
Thursday, April 21, 2011 11 :07 AM 
'Sebastiane, Rocco'; Michael Killeavy 
'Smith, Elliot'; 'Ivanoff, Paul'; Susan Kennedy 

Subject: RE: Government-Instructed Counter-Proposal to TCE 
OPA_Ltr _ TCE_ Govt_Proposal_2011 0421 (w schedules }.doc Attachments: 

This time with Schedules attached - no changes were made to the Schedules. 

Deb 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.comJ 
Sent: April 21, 201110:57 AM 
To: Deborah Langelaan; Michael Killeavy 
Cc: Smith, Elliot; Ivanoff, Paul; Susan Kennedy 
Subject: RE: Government-Instructed Counter-Proposal to TCE 

Deb and Michael, was there a specific reason for changing the words '~out-of-pocket" have been replaced with 
"reasonable" in reference to the reimbursement of costs incurred by TCE for the gas and electrical 
interconnection? For purposes of the proposal, this change is not a problem or material in the context of the 
entire proposal (albeit, this would let TCE charge its internal costs and possibly, a mark-up for overhead), but 
was wondering if there was a reason fur the change. 

Have there been any changes to the Schedules? There were a couple of notes to draft which were still in the 
proposal document that we sent over yesterday afternoon. 

Lastly, the in first cc, delete "Anderson" as it reads "JoAnne Butler, Andersen,". 

Also, I gather that the other letter is not going to be sent out. 

Thanks, Rocco 

From: Deborah Langelaan [mailto:Deborah.Langelaan@oowerauthoritv.on.cal 
Sent: Thursday, April 21, 201110:17 AM 
To: Sebastiane, Rocco; Ivanoff, Paul 
Cc: Smith, Elliot; Michael Killeavy 
Subject: Government-Instructed Counter-Proposal to TCE 
Importance: High 

~·PRIVILEGED AND CONFIDENTIAL -PREPARED IN CONTEMPLATION OF LITIGATION~ 

Rocco and Paul; 

Attached is an updated version of the counter-proposal document with a couple of minor revisions that 
·were discussed last evening (i.e. letter signed by Colin rather than JoAnne). Would you please review and 
provide your comments? 

Thanks, 

1 



Deb 

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du pr9sentcourrie1 est privi\EigiE~. confidentiel et 
soumis a des droits d'auteur.·n est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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ONTARIO I 
POWER AUTHORITY L! 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

VIAE-MAIL 

April21, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCanada Energy Inc. 
450 - 1st Street S.W. 
Calgary, Alberta 
T2P SHl 

Dear Mr. Pourbaix: 

120 Adelaide Street West 
Suite 1600 
Toronto,. Ontario MSH 1T1 · 

T 416-967-7474 
F 416-967-1947 
www.powerauthority.on.ca 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to 
which such projects may compensate TCE for termination of the Contract while appropriately protecting the 
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate 
TCE for the termination of the Contract and at the same time protect the interests of ratepayers (the 
"Replacement Project'~. We have set out in Schedule. "A" to this letter a technical description of the 
requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and maintain the 
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement 
Project (the "Replacement Contract") would be based on the final form of contract (the ''NYR Contract'') 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below and otherwise as necessitated by Schedule "A". The financial parameters of the 
Replacement Contract would be as-set out in Schedule "B" to this-letter. In consideration of the uncertainties 
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project, the OPA would work with TCE, the host municipality and the 
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OP A would not have the right to terminate the Replacement Contract for such event 
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two 
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount equal to 
$37,000,000 on account of TCE's sunk costs associated with the development of the Oakville 
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is Jess than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket costs 
incurred by TCE for the electrical and natural gas interconnection of the Replacement Project would 
be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially the same 
as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply Contract 
between the OPA and Portland Energy Centre L.P. with the necessary conforming changes being 
made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of such 
costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess H1 Amount". 
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4. Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for the 
Replacement Contract would take into account all gas delivery and management services costs, and 
TCE would be responsible for managing natural gas delivery and management services, consistent 
with the approach taken in the Contract. 

5. Net Revenue Requirement Indexfug Factor (NRRIF). As set out in Schedule "B"," the NRRIF 
would be equal to 20%. In the course of finalizing the Replacement Contract, the OP A would be 
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the 

.NRR. ----

6. Term of Replacement Contract The term of the Replacement Contract would be 25 years. For 
greater certainty, this would be the definitive length of the t= and not an option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be 
modified so that as long as the demonstrated capacity was not less than 90% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not 
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the 
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check 
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 
in Schedule "B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to the NYR 
Contract, we do not believe that the potential for single hour imputed production intervals would be 
detrimental to TCE. We are riot proposing any change to Exhibit J but would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the assumption that 
Commercial Operation occurs on July 1, 2015. If Commercial Operation were to occur before that 
date, the NRR would be adjusted downwards to account for the value of having the payments under 
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in good faith, it remains subject to internal OP A approvals 
and does not constitute an offer capable of acceptance. 

Yours very truly, 

Colin Andersen 

cc: JoAnne Butler, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
~~~Q . 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each uuit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [• MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #•) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

Error! Unknown document property name. 



IV. Openttion Following a N"2 Contiilgency(Load Restoration) 

If a disruption occurs that leads to. N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined. in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capa)Jle of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such t= is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

(c) The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 

Error! Unknown document properl:)'.name. 



OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
canriot by-pass Union Gas Limited. 

· VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

Error! ·Unknown document property name. 



SCHEDULE "B"- FINANCIAL PARAMETERS 

., ·'" 

Emr!_ Unknown document property name. 

$14,922/MW-month 

20% 

481MW 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season 1 

10.42 
MMBTU/MWh 

(HHV) 

37.8 
MW/minute 

Season 2 

10.55 
MMBTU/MWh 

(HHV) 

MW 

35.8 
MW/minute 

Season 3 

MMBTU/MWh 
(HHV) 

33.0 
MW/minute 

Season4 

1 
MMBTU/MWh 

(HHV) 

0 

35.2 
MW/minute 



SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the "Target Capex''). So long as the 
actual cost to design and build the Replacement. Project (the "Actual Capex") is within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty, 
none of the parameters in Schedule B" other than the NRR shall be subject to adjustment pursuant to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA's share 
of any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share = (Actual Capex -Target Capex - $25,000,000) x 0.50, provided that the OP A 
Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's share of 
any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number, 
the adjusted NRR shall be less than the NRR set out in Schedule "B". 

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OP A, 
including, without limitation, "Interconnection Costs", as set out above, (ii) any costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engineering and 
Operating Practices" (as such t= is defined in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction of the OP A. 

3. The following costs shall be considered fixed components of the Target Capex not subject to change 
in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$ [36,295,000] 

Costs of Hedging USD to CAD CAD$ [13,500,000] 

4. The determination of the Actual Capex shall be done through an "open book" process, such that all 
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the 
OPA and fully auditable. Any dispute relating to the determination of the Actual Capex shall be 
resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified. 

Error! Unknown document property name. 



Christine. L11fleur .... 

From: Michael Killeavy 
Sent: 
To: 
Cc: 
Subject: 

Thursday, April 21, 2011 11 :35 AM 
'RSebastiano@osler.com'; Deborah Langelaan 
'ESmith@osler.com'; 'Pivanoff@osler.com'; Susan Kennedy 
Re: Government-Instructed Counter-Proposal to TCE 

We'll change it to " ... reasonable out-ofcpocket .... " 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H lTl 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.coml 
Sent: Thursday, April 21, 201110:57 AM 
To: Deborah Langelaan; Michael Killeavy 
Cc: Smith, Elliot <ESmith@osler.com>; Ivanoff, Paul <Pivanoff@osler.com>; Susan Kennedy 
Subject: RE: Government-Instructed Counter-Proposal to TCE 

Deb and Michael, was there a specific reason for changing the words "out-of-pocket" have been replaced with 
"reasonable" in reference to the reimbursement of costs incurred by TCE for the gas and electrical 
interconnection? For purposes of the proposal, this change is not a problem or material in the context of the 
entire proposal (albeit, this would let TCE charge its internal costs and possibly, a mark-up for overhead), but 
was wondering if there was a reason for the change. 

Haw there been any changes to the Schedules? There were a couple of notes to draft which were still in the 
proposal document that we sent over yesterday afternoon. 

Lastly, the in first cc, delete "Anderson" as it reads "JoAnne Butler, Andersen,". 

Also, I gather that the other letter is not going to be sent out. 

Thanks, Rocco 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.cal 
Sent: Thursday, April 21, 201110:17 AM 
To: Sebastiane, Rocco; Ivanoff, Paul 
Cc: Smith, Elliot; Michael Killeavy 
Subject: Government-Instructed Counter-Proposal to TCE 
Importance: High 

*"*PRIVILEGED AND CONFIDENTIAL -PREPARED IN CONTEMPLATION OF LITIGATION*** 
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Rocco and Paul; 

Attached is an updated version of the counter-proposal document with a couple of minor revisions that 
were discussed last evening (i.e. letter signed by Colin rather than JoAnne). Would you please review and 
provide your comments? 

Thanks, 

Deb 

-*******~-**** __....,,..,_.,....,********""-·-

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§gi8, confidentiel et 
soumis a des droits d'auteur. ll est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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Christine Lafleur 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 12:12 PM 
To: 'Sebastiana, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot' 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps 

Attachments: Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3.doc 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

1 



[ONTARIO POWER AUTHORITY LETIERHEAD] 

April [•], 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450 - I Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

As you know, the OP A and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU"). We are writing to you at this time to advise you of our concerns regarding TCE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
Ontario entitled "SW-GTA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19; 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OP A and TCE. Each of these actions constitutes 
a breach by TCE of the Confidentiality Agreement. 

Regarding the MOU, the parties acknowledged in that agreement that they were working 
together cooperatively to identity other generation projects that meet Ontario's electricity system 
needs. The MOU contains express obligations requiring both TCE and the OP A to engage in 
good faith negotiations. In that regard, the MOU states that "[T]he OPA and TCE agree to work 
together in good faith to negotiate the definitive form of an agreement (the "Definitive 
Agreement") in respect of the Potential Project, or an alternative project agreed to by the OPA 
and TCE." The OPA maintains that the delivery by TCE of its presentation to the Government is 
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
TCE's acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OPA. The OPA requires that TCE cease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies against TCE respecting the actions referred to above. 

LEGAL_l:20472672.3 
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As for communications from your external counsel to the OP A, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiano and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OP A 
Michael Killeavy, OPA 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP 

LEGAL_I:20472672.3 



:hristine Lafleur 

Michael Killeavy =rom: 
>ent: 
ro: 

Thursday, April 21, 2011 5:21 PM 
'Pivanoff@osler.com'; Susan Kennedy; Michael Lyle 

:c: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com'; 'ESmith@osler.com' 
)ubject: Re: TCE Matter· Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 

Steps .... [Privileged and Confidential] 

. am fine with this. Susan and Mike are alright with it? 

Vlichael Killeavy, LLB., MBA, P.Eng. 
e>irector, Contract Management 
Jntario Power Authority 
120 Adelaide St. West, Suite 1~00 
roronto, Ontario, MSH 1T1 
U6-969-6288 (office) 
U6-969-6071 (fax) 
U6-520-9788 (cell) 
Vlichael.killeaw@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Thursday, April 21, 2011 05:16 PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter· Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

D 
Paullvanoff ·· 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E:l-· "'-_, 
From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
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Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High · 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a Jetter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

................... ..-...-..... ___ ,._--·----··***********'* 
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
dele divulguer sans autorisation . 

..............--·-··--------·-*-·-·······-
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Chri?tine Lafleur 

From: Michael Lyle 
Sent: Thursday, April 21, 2011 5:23PM 
To: Michael Killeavy; 'Pivanoff@osler.com'; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com'; 'ESmith@osler.com' 
Subject: Re: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 

Steps .... [Privileged and Confidential] 

Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's 
Office on their role going forward. 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 05:21 PM 
To: 'Pivanoff@osler.com' < Pivanoff@osler.com>; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com' <R5ebastiano@osler.com>; 'ESmith@osler.com' 
<ESmith@osler.com> 
Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

I am fine with this. Susan and Mike are alright with it? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Ivanoff, Paul (mailto:Pivanoff@osler.com] 
Sent: Thursday, April 21, 2011 05:16PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco <RSebastiano@osler.com>; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... (Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We thlnk that 

the sooner it goes out, the more impact it will have. 

D 
Paul IvanOff · 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 

1 



pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

E::r~-'~ 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps •... 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach byTCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

**-*************-*********"********""***-******_*** ........ ** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

2 



Le contenu du present courriel est privilegie, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

***"'*******"'***********~**"'*****-*"'*******"*'*"**""**""*"'**-

3 



Christine Lafleur 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, April 21, 2011 5:31 PM 

To: Michael Lyle; Michael Killeavy; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 

Steps .... [Privileged and Confidential] 

Okay, thanks Mike. We'll wait to hear from you. 

Regards, 

D 
Paul IVarioff · · 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[:]''~00-,~ 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.cal 
Sent: Thursday, April 21, 2011 5:23 PM 
To: Michael Killeavy; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot 
Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's 
Office on their role going forward. 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 05:21 PM 
To: 'Pivanoff@osler.com' <Pivanoff@osler.com>; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com' <RSebastiano@osler.com>; 'ESmith@osler.com' 
<ESmith@osler.com> 
Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

1 am fine with this. Susan and Mike are alright with it? 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St; West, Suite 1600 

1 



Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Thursday, April21, 2011 05:16PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

D . 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~tario, Canada MSX 1 BB 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 

2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach byTCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

2 



We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-.---**********-****-*'********+*************---

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de Je divulguer sans autorisatian. 
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Christine Lafleur 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
Monday, April 25, 2011 2:09 PM 

To: Michael Lyle; Michael Killeavy; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco; Smith, Elliot 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 

Steps .... [Privileged and Confidential] 
Attachments: Letter to Michael Barrack April 25, 2011 20041578_1.pdf 

Attached is a copy of the letter sent this afternoon to counsel for TCE. 

D 
Paul Ivanoff · -·. 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E:J'"' -· _,, 
From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.cal 
Sent: Thursday, April 21, 2011 5:23 PM 
To: Michael Killeavy; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco; Smith, Elliot 
Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's 
Office on their role going forward. 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 05:21 PM 
To: 'Pivanoff@osler.com' <Pivanoff@osler.com>; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com' <RSebastiano@osler.com>; 'ESmith@osler.com' 
<ESmith@osler.com> 
Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

I am fine with this. Susan and Mike are alright with it? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 

1 



416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Thursday, April 21, 2011 05:16 PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco < RSebastiano@osler.com>; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps •... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
oivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~ario, Canada MSX 188 

From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthority.on.ca] 
Sent: Thursday, April 21, 2011 12:12 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

2 



Ne plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

rhanks, 
Michael 

Michael Killeavy, LLB., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-5288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

--····--------·--******'******--*********""****-
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilBgie, canfidentiel et 
soumis a des droits d'auteur. 11 est interdit de l'utiliser- ou 
de le divulguer sans autorisation . 

.. *** ....... *-*******"'****"***-·~·-***-**-******-***** 
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Toronto 

Montreal 

ouawa 

Calgasy 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 
416.362.2111 MAIN 
416.862.6666 FACSIMILE 

April25, 2011 

OSLER 

Paul A. Ivanoff 
Direct DiaJ,416.862.4223 
pivanoff@osler.com 
Our Matter Number: 1126205 

SENT BY FACSI].\11LE 

NFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Michael . B ck 
Thornton Gr ut innigan LLP 
Canadian Pa ifi Tower 

"on Centre 
Street West 

Suite 3200 Box 329 
N M5KlK7 

Dear Mr. Barrack: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We are in receipt of your letter datedApri119, 2011, which the OPA forwarded to us. 

The OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 (the 
"Confidentiality Agreement"). We are writing to you at this time to advise you of our 
concerns regarding TCE's failure to comply with its obligations under the Confidentiality 
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the 
Government of Ontario entitled "SW-GTA Update". Contained within this presentation 
were excerpts from confidential correspondence sent to TCE by the OPA, as well as 
confidential details of proposals relating to the Contract. Moreover, on April 19, 2011, 
you sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions 
constitutes a breach by TCE of the Confidentiality Agreement. The OP A requires that 
TCE cease and desist from further breaches of the Confidentiality Agreement and refrain 
from any further discussions with the Government of Ontario or others on matters that are 
the subject of the Confidentiality Agreement. We are hereby putting TCE on notice that 
the OP A reserves all of its rights and remedies against TCE respecting the actions 
referred to above. 

LEGAL._1:20472672.5 osier. com 
copy 
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Lastly, I would request that you direct any of your future correspondence to me, in 
accordance with the Law Society ofUpper Canada's Rules of Professional Conduct. 

· Yours truly, 

ORIGINAL SIGNED BY 
PAUl A. IVANOFF 

Paul A. Ivanoff 
PI:es 

c: 

j 
Colin Andersen, OP A 
JoAnne Butler, OPA 
Michael Killeavy, OPA 
Michael Lyle, OPA 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 

LEGAL _I :20472672.5 



Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (MEl) [Carolyn.Calwell@ontario.ca] 
Thursday, April 28, 2011 4:22 PM 
Susan Kennedy 
Michael Lyle; Perun, Halyna N. (MEl) 
TransCanada Energy Limited v. Her Majesty in right of Ontario 
Letter to C. Andersen_ B. Duguid from M. Barrack dated April19, 2011.PDF; PAC s. 7 Notice 
April 27.PDF; Letter to Pourbaix from OPA dated October 7, 2010.PDF; Oct. 7, 2010 Press 
Release. PDF 

Susan -thanks _for your message. The attached reached us through MAG. 

Also, I took a look at the Cooperation and-Common-Interest Privilege Agreement. I will {;all you about the one change that 
I propose and we can discuss the best approach to the effective date. 

Carolyn 

Carolyn Calwell 
A/Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 

1 



TGF 
Thornton Grout Finnigan LLP 
RESTRUCTtJRING + Lm6ATION 

Aprill9, 2011 

VIA EMAIL 

WITHOUT-PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H !Tl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy 
4th Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2EJ 

CanadianPatificTower 
Toronto·Domlnior\.Centre 
100 WeLlington Street West 
Sui!e3200. P.O. 80){~~9 
Toronto, ON Canada M5K 1K7 
T 416.304.1616 F 416.304.1313 

MiChael E~ Barrack 
T: 416-304-1109 
E: mbarrack@tgf.c~ 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract'') between 
Trans Canada Energy Ltd. ("TCE") and Ontario Power Authority (the "OP A") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OP A regarding the termination. 

In the termination letter, the OPA stated to TCE, "the OPA acknowledges that you are entitled to 
your reasonable damages from the OP A, including the anticipated value of the Contract." The 
letter also identified the OPA's ''wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions are to 
commence the formal legal process of identifying the appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OPA and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 

tgf.ca 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, Apri126, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, April20, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

vat aPr#-
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Stqff to the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 



Notice Pursuant to Section 7 of the Proceedings Against the Crown Act 

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of 

Ontario of its claim for damages arising out of the termination on October 7, 201 0 of the 

Southwest GTA Clean Energy Supply Contract between TransCanada Energy Ltd. 

("TransCanada") and the Ontario Power Authority ("OPA") dated October 9, 2009 (the 

"Contract"). On October 7,2010 the Minister of Energy, the Honourable Brad Duguid publicly 

announced that the Province would not proceed with the construction of the power plant that. 

was the subject matter of the Contract . Subsequently, by letter also dated October 7, 2010, the 

OPA informed TransCanada that it would not complete the Contract. TransCanada accepted 

the OPA's repudiation of the Contract. As a result of the termination of the Contract, 

TransCanada has suffered damages including the anticipated financial value of the Contract. 

Please find attached the following documents dated October 7, 2010: (a) the press release 

from the Ministry of Energy; and (b) the letter from the OPA to TransCanada repudiating the 

Contract. 



"'' -"··••···· .. ~ ..... - , ....... ',.,. -~"· ........... _ .. , __ , __ ,.,..,..,.,.,... .• .,. ... ,.c.=-·'-··"'"' -- ---"••"-''-'=•"· =-••·•··==•~•• '"'r'"'"'" ~.,., .. ...,..,- . .,. ·--·--·-. ·-· _ ..... ,---·---- - , ... '"' .. .. 

· October 7. 2010 

TransCanada Energy Ltd. 
450-1 '' Street 
Calgary, A.B T?..P 5Hl 

Attn: AlexPonrbaix, 
President, 
Energy and Oil Pipelines 

Dear Mr Ponrbaix : 

120 Adelaide Stree!: West 
Suite 1600 
Toronto, Ontarfo MSH 1T1 

T416·9&7-7474 
F 416 967-1947 
.www .poweravthority .orr-<:a 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd.. and Ontario Power Authority (the "OPA ") dated October 9, 2009 

As you are no doubt aware, the Minister of Energy today announced that your Oakville gas plant will not 
proceed. This announcement is supported by the OPA' s planning analysis of the current circumstances 
in southwest GTA. 

The OP A will not proceed with the Contract. As a result ofthis, the OPA acknowledges that you are 
entitled to your reasonable damages from the OPA, including the anticipated financial value of the 
Contract. We would like to begin negotiations with you to reach mutual agreement to tenninate the 
Contract. 

Given Ontario's ongoing need for power generation projects and your desire to generate power in 
Ontario, we wish to work with you to identifY other pmjects and the extent to which such projects may 
compensate you for tennination of the Contract while appropriately protecting the interests of ratepayexs. 

You are hereby directed to cease all further work and activities in connection with the Facility (as 
defmed in the Contract), other than anything that may be reasonably necessary in the circumstances to 
bring such work or activities to a conclusion. 

We undertake that we will not disclose this letter without giving you prior notice and we request that you 
do the same. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per·:~ 
Name:· Colin Andersen 
Title: ChiefExectrtive Officer 
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Christine Lafleur 

From: 
Sent: 
To: 
Su!Jject: 
Attachments: 

Susan H. Kennedy 

Susan Kennedy 
Thursday, April 28, 2011 4:26 PM 
Michael Killeavy; 'Sebastiana, Rocco'; 'Ivanoff, Paul' 
FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 
Letter to C. Andersen_ B. Duguid from M. Barrack dated April1.9, 2011.PDF; PAC s. 7 Notice 
April 27.PDF; Letter to Pourbaix from OPA dated October 7, 2010.PDF; .Oct. 7, 2010 Press 
Release.PDF 

Director, Corp~rate/Col'!lmercial Law Group 

From: Calwell, Carolyn (MEI) [mailto:caroly'n.calwell@ontario.cal 
Sent: April 28, 2011 4:22 PM 
To: Susan Kennedy 
Cc: Michael Lyle; Perun, Halyna N. (MEI) 
Subject: Transcanada Energy Limited v. Her Majesty in right of Ontario 

Susan- thanks for your message. The attached reached us through MAG. 

Also, I took a look at the Cooperation and Common Interest Privilege Agreement. I will call you about the one change that 
I propose and we can discuss the best approach to the effective date. 

Carolyn 

Carolyn Calwell 
NDeputy Director 
Ministry of Energy & Ministry of Infrastructure 
legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person{s) to whom it is addressed. Any 
dissemination or use of this infonnation by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 

1 



TGF 
Thornton Grout Finnigan LLP 
RESTRUcnJRING + UTI~_;ATION: 

Apri119, ZOII 

VIA EMAIL 

. WIT-HOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H1Tl 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy 
41h Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2El 

Canadian PacifiC TOwer 
Toronto-Dominion centre 
100 Wellington Strl!et West 
Suite3200, P.O. B0x329 
Toronto, a·N Canada M.SK 1K7 
T 416.304.1616 F 416.304.1313 

Michael E. BarraCk 
T: 416-304-1109 
E: mbarrack@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OPA regarding the termination. 

In the termination letter, the OP A stated to TCE, "the OPA acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
letter also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions are to 
commence the formal legal process of identifying the appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to. facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 

tgf:ca 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April 26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, April20, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

Yl/a»~ 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief ofStqffto the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of PolicY, Office of the Premier 

tgf.ca 



Notice Pursuant to Section 7 of the Proceedings Against the Crown Act 

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of 

Ontario of its claim for damages arising out of the termination on October 7, 2010 of the 

Southwest GTA Clean Energy Supply Contract between TransCanada Energy Ltd. 

("TransCanada") and the Ontario Power Authority ("OPA") dated October 9, 2009 (the 

"Contract"). On October 7,2010 the Minister of Energy, the H.onourable Brad Duguid publicly 

announced that the Province would not proceed with the construction of the power plant that 

was the subject matter of the Contract . Subsequently, by letter also dated October 7, 2010, the 

OPA informed TransCanada that it would not complete the Contract. TransCanada accepted 

the OPA's repudiation of the Contract. As a result of the termination of the Contract, 

TransCanada has suffered damages including the anticipated financial value of the Contract. 

Please find attached the following documents dated October 7, 2010: (a) the press release 

from the Ministry of Energy; and (b) the letter from the OPA to TransCanada repudiating the 

Contract. 



October 7, 2010 

TiansCanada Energy Ltd. 
450-1 '1 Street 
Calgary, AB TIP 5Hl 

Attn: Alex Pourbaix, 
President, 
Energy and Oil Pipelines 

Dear Mr Pourbaix ; 

120 Adelaide Street: \Vest 
Suite 1600 
Toronto, OittarioMSH 1T1 

T 416·967~7474 
f 416 967~1947 
www .powerauthority .on..ca 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between Trans Canada 
Energy Ltd .. and Ontario Power Authority (the "OPA ") dated October 9, 2009 

As you are no doubt aware, the Minister of Energy today announced that your Oakville gas plant will not 
proceed. This announcement is supported by the OPA's planning analysis of the current circumstances 
in southwest G fA. 

The OP A will not proceed with the Contract As a result of this, the OPA acknowledges that you are 
entitled to your reasonable damages from the OPA, including the anticipated fmancial value of the 
Contract. We would like to begin negotiations with you to reach mutual agreement to terminate the 
Contract. 

Given Ontario's ongoing need for power generation projects and your desire to generate power in 
Ontario, we wish to work with you to identity other projects and the extent to which such projects may 
compensate you for termination of the Contract while appropriately protecting the interests of ratepayers. 

You are hereby directed to cease all further work and activities in connection with the Facility (as 
defmed in the Contract), other than anything that may be reasonably necessary in the circumstrmces to 
bring such worlc or activities to a conclusion. 

We undertake that we will not disclose this letter without giving you pdor notice and we request that you 
do the same. 

Sincerely, 

ONTARIO POW"ER AUIHORIIY 

Per·:~ 
Name:· Colin Andersen 
Title: Chief Executive Officer 

-- l· 
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• Facebook 

• 

Oakville Power Plant Not Moving 
Forward .. 

October 7, 2010 1:15AM 

McGuinty Government to Invest in Transmission 
to Meet Local Power Demands 

Ontario is taking action to keep the lights on in Southwest Greater Toronto Area 
homes and businesses without the construction of a proposed natural gas plant in 
Oakville. 

When the need for this plant was first identified four years ago, there were higher 
demand projections for electricity in the area. Since then changes in demand and 
supply- including more than 8,000 megawatts of new, cleaner power and 
successful conservation efforts - have made it clear that this proposed natural 
gas plant is no longer required. A transmission solution can ensure that the 
growing region will have enough electricity to meet future needs of homes, 
hospitals, schools and businesses. 

The government is currently updating Ontario's Long-Term Energy Plan to ensure 
a strong, reliable, clean and cost-effective electricity system that eliminates 
reliance on dirty coal. 

QUICK FACTS 

• The need for additional generation in Southwest GTA was first ide.ntified in 
2006. Since then, additional supply has come online and the demand picture 
has changed in the region. 

• Ontario permanently closed four more units of dirty, smog-producing, 

27/04/2011 7:26PM 
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coal-fired generation on October 1, 2010, four years ahead of schedule . 
• In 2009, more than 80 per cent of our generation came from emissions-free 

sources. 

LEARN MORE 

• Read about the update to Ontario's Long-Term Energy Plan and how to offer 

your views. 
• Learn more about renewable energy in Ontario. 
• Find out about how Ontario is phasing out coal-fired generation. 

CONTACTS 

• Andrew Block 
Minister's Office 
416-327-6747 

• Anne Smith 
Communications Branch 
416-327-7226 

Ministry of Energy 
ontario.ca/energy 

"As we're putting together an update to our Long-Term Energy Plan, it has 
become clear we no longer need this plant in Oakville. With transmission 
investments we can keep the lights on and still shut down all dirty coal-fired 
generation." 

- Hon. Brad Duguid 
Minister of Energy 

"My duty as MPP has always been to put the priorities of Oakville first, and 
together, our voice was heard. I am tremendously pleased that this power plant 
will not be built anywhere in Oakville. I would like to thank my constituents for 

27/04/2011 7:26PM 



Oakville Power Plant Not Moving Forward http://news.ontario.ca/meVen/2010/IO/oakville-power-plant-not-mov .... 

: of3 

their support, and Premier McGuinty and Minister Duguid for their willingness to 
listen." 

- Kevin Flynn 
MPP, Oakville 
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Chris;tine Lafleur. 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Susan Kennedy 
Thursday, April 28, 2011 4:36PM 
Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Michael Lyle; Michael Killeavy 
FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 
Letter to C. Andersen_B. Duguid from M. Barrack dated April19, 2011.PDF; PAC s. 7 Notice 
April 27.PDF; Letter to Pourbaix from OPA dated October 7, 2010.PDF; Oct. 7, 2010 Press 
Release.PDF 

They've been served, so to speak. 

Susan H. Kennedy- -
Director, Corporate/Commercial Law Group 

1 



TGF 
Thornton Grout Rnnigan LLP 
RESTRUCTURING+ UTIGAllON 

Aprill9, 2011 

VIA EMAIL 

·WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
MSH ITI 

Attn: Colin Andersen 
Chief Executive Officer 

Dear Sirs: 

Ministry of Energy 
4th Floor, Hearst Block 
900 Bay Street 
Toronto, Ontario 
M7A2El 

Canadian Pacific Tower 
Toronto-Dominion Centre 
100 Wellington St'~eet West 
Suite3200. P.O. Box 329 
Toronto. ON Canada M5K 1K7 
T 416.304.1616 F416.304.1313 

Michael E. Barrack: 
T: 416-304-1109 
E: mbarrack@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of Energy 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract'') between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OP A regarding the termination. 

In the termination letter, the OP A stated to TCE, "the OP A acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
letter also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you for termination of the Contract while appropriately 
protecting the interests of ratepayers." 

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination letter, despite several mont.':!s of negotiations. Our instructions are to 
commence the formal legal process of identifying the appropriate mechanism to detennine the 
reasonable damages, including the anticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 

tgf.ca 



TGF 2. 

Thornton Grout Finnigan lt.P 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April26, 2011. Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, April20, 2011 as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

~cwoJl· 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Staff to the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 



Notice Pursuant to Section 7 of the Proceedings Against the Crown Act 

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of 

Ontario of its claim for damages arising out of tlie termination on October 7, 201 0 of the 

Southwest GTA Clean Energy Supply Contract between TransCanada Energy Ltd. 

("TransCanada") and the Ontario Power Authority ("OPA") dated October 9, 2009 {the 

"Contract"). On October 7,2010 the Minister of Energy, the Honourable Brad Duguid publicly 

announced that the Province would not proceed with the construction of the power plant that 

was the subject matter of the Contract. Subsequently, by letter also dated October 7, 2010, the 

OPA informed TransCanada that it would not complete the Contract. TransCanada accepted 

the OPA's repudiation of the Contract. As a result of the termination of the Contract, 

TransCanada has suffered damages including the anticipated financial value of the Contract. 

Please find attached the following documents dated October 7, 2010: (a) the press release 

from the Ministry of Energy; and (b) the letter from the OPA to TransCanada repudiating the 

Contract. 
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October 7, 20 I 0 

TransCanada Energy Ltd. 
450-1 '' Street 
Calgazy, AB T2P SHJ 

Attn: Alex Pourbaix, 
President, 
Energy and Oil Pipelines 

Dear Mr Pourbaix : 

110 Adelaide Street West 
Suite 1400 
Toronto, Ontario MSH 1T1 

T 4f6-967-7474 
F4169&H947 
www .powerautlxlrity .on..ca. 

Re: Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. and Ontario Power· Authority (the "OPA ")dated October 9, 2009 

As you are no doubt aware, the Minister of Energy today announced that your Oakville gas plant will not 
proceed. This announcement is supported by the OP A's planning analysis of the current circumstances 
in southwest G r A. 

The OP A will not proceed with the Contract. As a result of this, the OPA acknowledges that. you are 
entitled to your reasonable damages from the OP A, including the anticipated financial value of the 
Contract. We would like to begin negotiations with you to reach mutual agreement to tenninate the 
Contract. 

Given Ontario's ongoing need for power generation projects and your desire to generate power in 
Ontario, we wish to work with you to identifY other projects and the extent to which such projects may 

. compensate you for termination of the Contract while appropriately protecting the interests of ratepayers. 

You are hereby directed to cease all further work and activities in connection with the Facility (as 
defined in the Contract), other than anything that may be reasonably necessary in the circumstances to 
bring such work or activities to a conclusion. 

We undertake that we will not disclose this letter without giving you pdor notice and we request that you 
do the same. 

Sincerely, 

ONIARIO POWER AUIHORifY 

Per:~Q 
Name:· Colin Andersen 
Title: ChiefExecutive Officer 

r 
; 
' i 
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t?ontario 
• Facebook 

• 

Oakville Power Plant Not Moving 
Forward · 

October 7, 2010 1:15AM 

McGuinty Government to Invest in Transmission 
to Meet Local Power Demands 

Ontario is taking action to keep the lights on in Southwest Greater Toronto Area 
homes and businesses without the construction of a proposed natural gas plant in 
Oakville. 

When the need for this plant was first identified four years ago, there were higher 
demand projections for electricity in the area. Since then changes in demand and 
supply- including more than 8,000 megawatts of new, cleaner power and 
successful conservation efforts - have made it clear that this proposed natural 
gas plant is no longer required. A transmission solution can ensure that the 
growing region will have enough electricity to meet future needs of homes, 
hospitals, schools and businesses. 

The government is currently updating Ontario's Long-Term Energy Plan to ensure 
a strong, reliable, clean and cost-effective electricity system that eliminates 
reliance on dirty coal. 

QUICK FACTS . 

• The need for additional generation in Southwest GTA was first ide'ntified in 
2006. Since then, additional supply has come online and the demand picture 
has changed in the region. 

• Ontario permanently closed four more units of dirty, smog-producing, 

27/04/2011 7:26PM 
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coal-fired generation on October 1, 2010, four years ahead of schedule. 
• In 2009, more than 80 per cent of our generation came from emissions-free 

sources. 

LEARN MORE 

• Read about the update to Ontario's Long-Term Energy Plan and how to offer 
your views. 

• Learn more about renewable energy in Ontario. 
• Find out about how Ontario is phasing out coal-fired generation. 

CONTACTS 

• Andrew Block 
Minister's Office 
416-327-6747 

• Anne Smith 
Communications Branch 
416-327-7226 

Ministry of Energy 
ontario.ca/energy 

"As we're putting together an update to our Long-Term Energy Plan, it has 
become clear we no longer need this plant in Oakville. With transmission 
investments we can keep the lights on and still shut down all dirty coal-fired 
generation." 

- Hon. Brad Duguid 
Minister of Energy 

"My duty as MPP has always been to put the priorities of Oakville first, and 
together, our voice was heard. I am tremendously pleased that this power plant 
will not be built anywhere in Oakville. I would like to thank my constituents for 

27/04/2011 7:26PM 
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their support, and Premier McGuinty and Minister Duguid for their willingness to 
listen." 

- Kevin Flynn 
MPP, Oakville 

Site Help 
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• © Queen's Printer for Ontario, 2009 - 2011 
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Chri.stine Lafle!Jr .. 

From: 
Sent: 
To: 
Cc:· 
Subject: 

Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, April 28, 2011 4:40 PM 
Susan Kennedy 
Michael Killeavy; Sebastiana, Rocco 
RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Can you inquire as to the date that this was served, the manner in which it was served, and whether there was 
any cover letter that was served with the notice. 

Regards, 
Paul 

LJ 
Paullvanoff c 

Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[]""·""~ _,, 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.cal 
Sent: Thursday, April 28, 2011 4:26 PM 
To: Michael Killeavy; Sebastiana, Rocco; Ivanoff, Paul 
Subject: FIN: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Calwell, Carolyn (MEI) [mailto:Carolyn.Calwell@ontario.cal 
Sent: April 28, 2011 4:22 PM 
To: Susan Kennedy 
Cc: Michael Lyle; Perun, Halyna N. (MEI) 
Subject: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Susan- thanks for your message. The attached reached us through MAG. 

Also, 1 took a look at the Cooperation and Common Interest Privilege Agreement. I will call you about the one change that 
1 propose and we can discuss the best approach to the effective date. 

Carolyn 

Carolyn Calwell 
NDeputy Director 

1 



Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and pennanently delete the message and all attachments. Thank you. 

***-**************************"******'*""**'****-******************* 

This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih~gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation. 
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Christine Lafleur . 

From: 
Sent: 
To: 
Subject: 

Kristin Jenkins 
Thursday, April28, 2011 4:43 PM 
Susan Kennedy 
RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Did we respond to the April19, beyond the letter about violating the confidentiality agreement. 

From: Susan Kennedy 
Sent: April 28, 2011 4:36 PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Lyle; Michael Killeavy 
Subject: PN: TransCanada Energy Limited v. Her Majesty in right of Ontario 

They've been served, so to speak. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

1 



Christine Lafleur 

From: Susan Kennedy 
Sent: 
To: 

Thursday, April 28, 2011 4:44 PM 
'Calwell, Carolyn (MEl)' 

Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Hi Carolyn, 

Thanks for the docs. When you have a moment, please have a look at the below questions from Paul Ivanoff {who is the 
OPA's external litigation counsel on this matter). 

Thanks, 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.comJ 
Sent: April 28, 2011 4:40 PM 
To: Susan Kennedy 
Cc: Michael Killeavy; Sebastiana, Rocco 
Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Susan, 

Can you inquire as to the date that this was served, the manner in which it was served, and whether there was 
any cover letter that was served with the notice. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 Dl RECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E:]"' ~""'" _,,. 
From: Susan Kennedy [mailto:Susan.Kennedy@powerauthomv.on.cal 
Sent: Thursday, April 28, 2011 4:26 PM 
To: Michael Killeavy; Sebastiana, Rocco; Ivanoff, Paul 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

1 



From: Calwell, carolyn (MEl) [mailto:carolyn.Calwell@ontario.cal 
Sent: April 28, 2011 4:22PM 
To: Susan Kennedy 
Cc: Michael Lyle; Perun, Halyna N. (MEl) 
Subject: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Susan- thanks for your message. The attached reached us through MAG. 

Also, I took a look at the Cooperation and Common Interest Privilege Agreement. I will call you about the one change that 
I propose and we can discuss the best approach to the effective date. 

Carolyn 

Carolyn Calwell 
NDeputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to wham it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you . 

.... ,.., .... .......,..-........ __ ****"***-***-****-********"**"* 

This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privihi!gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

2 



Christine Lafleur 

From: Susan Kennedy 
Sent: 
To: 

Thursday, April 28, 2011 4:46 PM 
Michael Killeavy 

Cc: Michael Lyle; Kristin Jenkins 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Privileged and Confidential lin Contemplation of Litigation) 
, .. -· '" ,,. ' • "- _,,_ - .•• - ..• -- . ~ .. - • .- - ' ·> --- - >' ., • ·,. ,__ ' - ''• • ····-- •. ,_._ • _,_ ,. •• ·-·· ·-- • •• • - •• --~ 

MK, 

Please see below. 

I believe the answer to KJ's question is "no" but wanted to confirm. 

Susan H. Kennedy 
Director, CorPorate/Commercial law Group 

From: Kristin Jenkins 
Sent: April 28, 2011 4:43 PM 
To: Susan Kennedy 
Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Did we respond to the April19, beyond the letter about violating the confidentiality agreement. 

From: Susan Kennedy 
Sent: April 28, 2011 4:36 PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Lyle; Michael Killeavy 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

They've been served, so to speak. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

1 



Christine Lafleur 

From: Michael Killeavy 
Sent: 
To: 

Thursday, April 28, 2011 5:00 PM 
Susan Kennedy 

Cc: Michael Lyle; Kristin Jenkins 
Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Follow Up Flag: 
Flag Status: 

Follow up 
Completed 

*** PRIVILIEDGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Correct. Our response back went from our counsel to their counsel and address the Confidentiality Agreement issues 
we identified. 

There was a telephone call from our counsel to their counsel were .our counsel raised the issue of the TCE not 
negotiating in good faith. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 (FAX) 

From: Susan Kennedy 
Sent: April 28, 2011 4:46 PM 
To: Michael Killeavy 
Cc: Michael Lyle; Kristin Jenkins 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Privile9ed and Confidential Jln Contemplation of Litigation). 

MK, 

Please see below. 

I believe the answer to KJ's question is "no• but wanted to confinm. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins . 
Sent: April 28, 2011 4:43 PM 
To: Susan Kennedy 
Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

1 



Did we respond to the April19, beyond the letter about violating the confidentiality agreement. 

From: Susan Kennedy 
Sent: April 28, 2011 4:36 PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Lyle; Michael Killeavy 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

They've been served, so to speak. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

2 



Christine Lafleur 

From: JoAnne Butler 
Sent: Friday, April 29, 2011 5:10 PM 
To: 
Cc: 

'Pivanoff@osler.com'; Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
'rsebastiano@osler.com'; 'ESmith@osler.com' 

Subject: Re: OPA- TCE 

Veri{ interesting ... ! continue to believe that arbitration is in the best interests of all of us, now and in the future. We 
already have many long terms relationships with TCE and jamming us will not make us very happy. 

· JCB 

From: Ivanoff, Paul [mailto:Pivanoff@osler.comJ 
Sent: Friday, April 29, 2011 04:53 PM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
Cc: Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: OPA - TCE 

I received a call this afternoon from TCE's counsel, Michael Barrack. He wanted us to know that he has served a notice 
on the Crown; that he would like to get together with counsel for the Crown and the OPA at some point to discuss a 
dispute resolution mechanism; and, that he is thinking about a private arbitration process that would involve the·OPA, 
TCE and the Crown. The reference to a private arbitration process is an interesting development from the TCE side. He 
said that he is considering this as he knows that a private process may be preferable to the Crown. He also said that the 
Osier "conflict" issue will no longer be pursued by TCE, and that TCE wants to keep the arbitration/litigation process 
moving forward in parallel with the OPA/TCE negotiations. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler. Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E:j"'· -· -"' 

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

1 
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Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 

Importance: 

Michael Killeavy 
Sunday, May 01", 2011 4:09 PM " . 
Sebastiana, Rocco; pivanoff@osler.com; Smith, Elliot; Susan Kennedy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan 
TCE Matter- Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2011 .... 

High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I have reviewed the 29 April 2011 letter from TCE ("TCE letter"), which responds to our 
letter of 21 April-2011 ("OPA letter"). Here are some observations and suggestions: 

1. The TCE letter and it doesn't, in my opinion, propose any alternative or revised 
settlement terms. It merely reiterates that which we've all heard for the past several 
months. 

2 .. TCE has incorrectly characterized our letter of 21 April 2011 to have been a settlement 
11 0ffer." 

3. TCE wants the permitting and approval protection set out in the CPA letter be expanded for 
all permits and approvals. We had indicated that it would apply only to Planning Act 
approvals, i.e., municipal approvals. Furthermore, we had indicated that we'd reserve the 
right to terminate the Replacement Contract if a permitting force majeure were to arise. TCE 
wants this right be mutual. Not surprisingly, TCE wants to fix the quantum of any such 
contract termination payment in the event of a force majeure, as opposed to a commitment to 
good faith negotiation of the quantum. It further clarifies that the termination· payments 
for the MPS contracts need to be included in the OGS sunk costs. This will depend on the 
disposition of these contracts and to what extent TCE has mitigated its potential damages, so 
we need to be careful in considering inclusion of the MPS gas turbines in sunk costs. 

4. TCE claims that the contract capacities in the CPA letter are inconsistent with the MPS 
gas turbines. I suggest that we ought to have SMS Energy conduct yet another review of the 
MPS information in light of TCE's latest comments. We revised our AACC based on information 
TCE shared with the government. We have stated to TCE in the past that we are not 
particularlt wedded to any technical specifications in Schedule A, and that we are willing to 
discuss these. 

s. TCE characterizes the Capital Cost Adjustment Methodology as providing the CPA with 
"significant latitude in approving or disproving (sic) costs •.• " I'm not sure that this is 
correct. We set out in s. 3 of Schedule C in the CPA letter what is to be included in the 
Actual CAPEX. TCE claims that it is a "one-sided" mechanism, which it certainly is not, 
since TCE and the CPA share deviations from the target on a 50/50 basis. TCE's comments are 
not, however, an outright rejection of the target costing methodology. 

6. TCE has an issue with testing ramp rates and sees it as being counterproductive, but 
doesn't explain it's issue beyond that fact that it is a "new" requirement. TCE draws an 
analogy to the CES contract, which the Replacement Contract will not be based upon. Being 
able to ramp consistently is important for a peaking plant. 

7. TCE indicates that the target CAPEX in the CPA letter is -$65M less than its "best 
estimate" for the Replacement Plant. TCE has never clarified what the $42 M in CAPEX spend 
in 2009 and 2010 are for in its model. I had raised· the issue at our last meeting with TCE 
and the question was never answered. The 2009/2010 CAPEX spend amounts from TCE are very 
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close to the estimated OGS sunk costs of $37 M. If there is double counting in the TCE model 
for OGS sunk costs, the difference if CAPEX is only about - $28M now. 

8. With regard to the claimed sub-standard returns, using the parameters in the OPA letter 
the IRR for the Replacement Project is 9.1%, and not 5.3%. Deb, Ronak and I will get 
together Monday morning and see if we can figure out what TCE is getting at here. 

9. TCE re-proposes a 30-year contract term and NRRIF (% of the NRR to index) of 50%. We had 
rejected both of these purported value propositions earlier. 

10. TCE claims to have provided a "cash flow model" to the OPA. It provided a project pro 
forma income statement for OGS in December 2010. There was no "model" in the sense that the 
inputs to the model and calculation of the derived values was not disclosed to the OPA. 

11. TCE wants either the NPV we used in our analysis or for us to disclose our model to them. 
It might be time to tell them what NPV we used and why we used what we used. 

12. TCE continually seems to conflate the notion of OGS contract and OGS project in terms of 
its expectations for the financial value of the OGS contract. I think that we need to be 
careful that we separate the two. Our offering of foregone OGS profits is very near the full 
value of the profits under the OGS contract, i.e., excluding OGS residual value. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 {fax) 
416-520-9788 (cell) 

· Michael.killeavy@powerauthority.on.ca 
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Christine Lafleur 

·From: Michael Killeavy 
Sent: Sunday, May 01, 2011 4:52 PM 
To: 
Cc: 

Sebastiana, Rocco; pivanoff@osler.com; Smith, Elliot; Susan Kennedy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan 

Subject: TCE Matter- Documented NRR Analysis Model .... 
Attachments: OPA-TCE Settlement Negotiations- NRRAnalysis Model1 May2011.xls 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I have embedded comments in cells throughout the NRR model to make it a bit easier to use. I 
also removed a lot of stuff that isn't being used at all now (it had been previously). I 
have colour-coded the inputs - all yellow highlighted cells in the various worksheets in the 
attached workbook are inputs into the model. Derived and calculated values are highlighted 
in green. 

I tried protecting the worksheets cells, but since the macro changes the cells when it runs, 
I really can't lock the cells - if I can figure a way around this problem I will update the 
workbook and resend later. I can hide the calculation cells to protect them and get the 
macros to run, but you don't get to see the effect of the changes except for the changed NRR 
value. I'm not sure there's a lot of value in doing this, but I'm open to comments from the 
user group. So for now, just only make changes to the input (yellow) cells. 

Thanks, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Target Costing Allocation of Actual CAPEX ***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTE!\ 

Target CAP EX= 

CAP EX Sharing: 

FINAL CAPEX = 

Overrun (Underrun) = 

OPAShare 

TCE Share 

Adjusted CAP EX= 

Initial NRR 

Final NRR 

ADJUSTED CAPEX 

$412,500,000 
$425,000,000 
$437,500,000 
$450,000,000 
$462,500,000 
$475,000,000 
$487,500,000 
$500,000,000 
$512,500,000 

TCE 

$16,000 

$413 
$425 
$438 
$450 
$463 
$475 
$488 
$500 
$513 

$475,000,000 

-_ Overrun Underrun 

m= 

b= 

FINAL NRR FITIED LINE 

$13,971 $13,971 
$14,161 $14,161 
$14,351 $14,351 
$14,541 $14,541 
$14,732 $14,732 
$14,922 $14,922 
$15,112 $15,112 
$15,302 $15,302 
$15,492 $15,492 

0.0000152133 

Adjusted NRR -Adjusted CAPEX 



$15,500 

$15,000 

$14,500 

$14,000 

$13,500 

$13,000 
$413 $425 $438 $450 $463 $475 $488 $500 $513 



nPLATION OF LITIGATION*** 

$15,500 -

....... 
$15,000 i.oo"'" 

-I .,. 
$14,500 

~ !""' 

$14,000 
~ 

$13,500 

$13,000 ' 
$413 $425 $438 $450 $463 $475 $488 $500 



$513 





Final NRR Calculation- OPA-TCE Settlement Negotiations ***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** · 

Adjusted CAPEX: 

Capital Cost Allowance: 

Cap Ex to Class 1 

CapEx to Class 17 

Cap Ex to Class 48 

Inflation Factor 

NRR l.ndex Factor 

Statutory Tax Rate 

Plant Capacity 

Fixed O&M 

GD&M 

TCE Cost of Capital 

% CAPEX Allocation to year 

Yearly CAP EX Spend 

Book Value of Capital 

Non-Indexed NRR 

Indexed .NRR 

Total NRR 

REVENUES= CSP 

2009 

2010 

2011 

2012 

2013 

2014 

{IFy) 

(NRRIF) 

(AACC) 

$18 
., "· · · -,._. · .. _, ·· F'.' ·· · ..... ···!·' ···'Ji-<1:'• ." {··.:·~"'·:,,·,,.-,,,. ,; .. w,:'-'''·~-l~·;;•'ll'l~~%~""'~~t;;:'~lfi'"l:~"'\'i'.i.J.''~''-,~~···;r.~-· •oo; 

i'Nb'te'f;AJiiin'odel~inpUts!"!are~'irii\VliiiOW?.iiells.~·~W.f*l{i#~'!~{~~;:t~4~~2I 
> ..... "''''~-----·-··"·----~~-·--·-·· ' ' _,....,.~---~~--~~ • ~-:G~~,fi\.![.i'lJ.,..tr.!ili~ti«5'tl~ •• ::l~'l:.\ 

$26 

$90 

$109 

$225 

$72 100% 

$539 

CCA Rate 

33% 4% 

38% 8% 

29% 15% 

100% 

MW 

(2009 $) 

(2011 $) 

5.25% 



OPEX 
GD&M - Non-Indexed 

GD&M - Indexed at 
EBITDA 

Depreciation (Capital Cost Allowance) 

Taxes Payable 

Total Cash Flow 

Final NRR 

OGS Sunk Cost Adder 
Final NRR (with OGS Sunk Cost) 

Target OGS NPV 
XNPV for K-W Peaking Plant 

XNPV in 2012 plus spend 
Target IRR 

XIRR 

f~¥.¥!~1l:':i·\~~<~;'-'-''"' '-""'':); :•;,_,-~,-~· • 
~~:.:1,~~\~Wir"'""·tA'%~~1;;10%' 
M~ifu:,;,.,~..:SSi:·~~td;~if~~·I'J.t-

8.85% 



00 





M 
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N 

'"' 

0 
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/ 
Calculation of TCE Cost of Capital *** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGJ 

TCE Cost of Equity '7.$b"% Proportion of Equity in the Capital Structure •.• '31% 

TCE Cost of Debt !? .• 68% Proportion of Debt in the Capital Structure -
TCE Weighted Average Cost of Capital -





Christine Lafleur 

From: 
Sent: 
To: 

Cc: 
S1,1bject: 

Michael, 

JoAnne Butler· 
Sunday, May 01, 2011 5:19 PM 
Michael Killeavy; 'rsebastiano@osler.com'; 'pivanoff@osler.com'; 'ESmith@osler.com'; Susan 
Kennedy 
Deborah Langelaan; Ronak Mozayyan; Brett Baker; Michael Lyle; Amir Shalaby 
Re: TCE Matter- Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2011 .... 

Thanks for spending your Sunday afternoon on this. Great observations and suggestions. I 
look forward to a good strategy session tomorrow at our three o'clock. 

JCB 

Original Message ----
From: Michael Killeavy 
Sent: Sunday, May 01, 2011 04:08 PM 
To: Sebastiana, Rocco <RSebastiano@osler.com>; pivanoff@osler.com <pivanoff@osler.com>; 
Smith, Elliot <ESmith@osler.com>; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan 
Subject: TCE Matter - Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2011 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I have reviewed the 29 April 2011 letter from TCE ("TCE letter"), which responds to our 
letter of 21 April 2011 ("OPA letter"). Here are some observations and suggestions: 

1. The TCE letter and it doesn't, in my opinion, propose any alternative or revised 
settlement terms. It merely reiterates that which we've all heard for the past several 
months. 

2. TCE has incorrectly characterized our letter of 21 April 2011 to have been a settlement 
"offer. 11 

3. TCE wants the permitting and approval protection set out in the OPA letter be expanded for 
all permits and approvals. We had indicated that it would apply only to Planning Act 
approvals, i.e., municipal approvals. Furthermore, we had indicated that we'd reserve the 
right to terminate the Replacement Contract if a permitting force majeure were to arise. TCE 
wants this right be mutual. Not surprisingly, TCE wants to fix the quantum of any such 
contract termination payment in the event of a force majeure, as opposed. to a commitment to 
good faith negotiation of the quantum. It further clarifies that the termination payments 
for the MPS contracts need to be included in the OGS sunk costs. This will depend on the 
disposition of these contracts and to what extent TCE has mitigated its potential damages, so 
we need to be careful in considering inclusion of the MPS gas turbines in sunk costs. 

4. TCE claims that the contract capacities in the OPA letter are inconsistent with the MPS 
gas turbines. I suggest that we ought to have SMS Energy conduct yet another review of the 
MPS information in light of TCE's latest comments. We revised our AACC based on information 
TCE shared with.the government. We have stated to TCE in the past that we are not 
particularlt wedded to any technical specifications in Schedule A, and that we are willing to 
discuss these. 
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5. TCE characterizes the Capital Cost Adjustment Methodology as providing the OPA with 
"significant latitude in approving or disproving (sic) costs ... " I'm not sure that this is 
correct. We set out in s. 3 of Schedule C in the OPA letter what is to be included in the 
Actual CAPEX. TCE claims that it is a "one-sided" mechanism, which it certainly is not, 
since TCE and the OPA share deviations from the target on a 50/50 basis. TCE's comments are 
not, however, an outright rejection cif the target costing methodology. 

6. TCE has an issue with testing ramp rates and sees it as being counterproductive, but 
doesn't explain· it's issue beyond that fact that it is a "new" requirement. TCE draws an 
analogy to the CES contract, which the Replacement Contract will not be based upon. Being 
able to ramp consistently is important for a peaking plant. 

7. TCE indicates that the target CAPEX in the OPA letter is ~$65M less than its "best 
estimate" for the Replacement Plant. TCE has never clarified what the $42 M in CAPEX spend 
in 2009 and 2010 are for in its model. I had raised the issue at our last meeting with TCE 
and the question was never answered. The 200.9/2010 CAP EX spend amounts from TCE are very 
close to the estimated OGS sunk costs of $37 M. If there is double counting in the TCE model 
for OGS sunk costs, the difference if CAPEX is only about ~ $28M now. 

8. With regard to the claimed sub-standard returns, using the parameters in the OPA letter 
the IR.R for the Replacement Project is 9.1%, and not 5.3%. Deb, Ronak and I will get 
together Monday morning and see if we can figure out what TCE is getting at here. 

9. TCE rE!-proposes a 30-year contract term and NRRIF (% of the NRR to index) of 50%. We had 
rejected ·both of these j:>Uq)orted 'value proposl:ticuis earlier. . •· . . ;. 

10. TCE claims to have provided a "cash flow model" to the OPA. It provided a project pro 
forma income statement for OGS in December 2010: There was no "model" iri the sense that the 
inputs to the model and calculation of the derived values was not disclosed to the OPA. 

11. TCE wants either the NPV we used in our analysis or for us to disclose our model to them. 
It might be time to tell them what NPV we used and why we used what we used. 

12. TCE continually seems to conflate the notion of OGS contract and OGS project in terms of 
its expectations for the financial value of the OGS contract. I think that we need to be 
careful that we separate the two. Our offering of foregone OGS profits is very near the full 
value of the profits under the OGS contract, i.e., excluding OGS residual value. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Christine Lafleur. 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
Tuesday, May 03, 2011 8:25AM 
Susan Kennedy 
Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
OPA- TCE [Privileged and Confidential] 
#20420450v4_LEGAL_1_- v4 Common Interest Privilege Agreement, OPA.DOC; 
WSComparison_#20420450v3_LEGAL_1_- v3 Common Interest Privilege Agreement, 
OPA-#20420450v4_LEGAL_L- v4 common Interest Privilege Agreement, OPA.pdf 

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OP A and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline 
highlighting the revisions. The main changes are as follows: 

- Aprillst has been inserted as the Effective Date. Note that paragraph #4 provides that: "To the extent that 
exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties' 
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the 
Effective Date." 

- the definition of "Third Party'' has been simplified. 

-the definition of"Party'' has been revised so as to remove the word "affiliates". 

Note that for paragraph #18, we will need to add the contact information for Ontario. Let mdrnow once you 
hear back from counsel on that front 

If you would like to discuss further, please give me a call. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place n· "'·"· ,~ ,M. 

This e-mail message is privileged, confidential and subject to 
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copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi!SgiS, confidential et 
Soumis a des droits d'auteur./1 est interdit de rutmser OU 
dele divulguer sans autorisation. 
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COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

TIDS AGREEMENT is effective as of the 151 day of April, 2011 (the "Effective Date"). 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("bPA") 

-Ld-
1 

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
I 

REPRESENTED BY THE MINISTER OF ENERGY 
(''bNTARIO'') 

RECITALS: 

A. 

C. 

D. 

E. 

The OPA and TransCanada Energy Ltd. (''TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

The OPAl and Ontario have concluded that, in connection with the threatened claims and 
potential [itigation by TCE relating to the SWGTA Contract, legal and factual issues 
could ari~e with respect to which they have common interests and joint or compatible 
defences. 

The OP Pi. and Ontario have undertaken, and will undertake, factual, legal and other 
research, tmd are of the opinion that it is in their best interest to exchange information, 
pool their individual work product and cooperate in a joint defence effort. 

Cooperatipn in such a joint defence effort will necessarily involve the exchange of 
confidential information as well as information which is otherwise privileged such as, 
amongst !others, solicitor/client communication and/or communications made and 
materials rbtained or prepared in contemplation oflitigation. 

In light of their common interest, and the fact that litigation by TCE against the OP A and 
Ontario i~ anticipated, OP A and Ontario wish to proceed cooperatively in the preparation 
of joint ot compatible defences, and by this Agreement seek to document their mutual 
intention lmd agreement that neither OP A nor Ontario shall suffer any waiver or loss of 
privilege h a result of disclosure to each other of their Privileged Information (as defined 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all arbitration, 
mediation, or litigation that arises out of any and all such claims. 

(b) 

(c) 

(d) 

"Effective Date" means the effective date as defined above. 

''Parties" means the OPA and Ontario imd, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

"Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, ageil.ts, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; · 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 
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(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third Party" or "Third Parties" means any person or entity that is not a Party. 
Third Party includes TCE, their employees, agents, counsel, subcontractors, 
consultants, experts, or any other person or entity acting on TCE's behal£ 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and due to the 
anticipated litigation with TCE, wish to share between them Privileged Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

3. The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party'') in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party''). 

4. To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

5. 

6. 

The execution of this Agreement, the cooperation between the Parues in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable 
privilege or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 
law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections .against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
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Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a 1bird Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWOT A Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of th.e Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, non-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 
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WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

16. The Parties confmn that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and the OP A, as a result of any 
communications, sharing of Privileged Information, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

18. All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
follows: 

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
Tel. No.: (416) 969-6035 
Fax No.: (416) 967-1947 
E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 
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GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

21. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. . Nothing contained in or done further to this Agreement shall be.deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

23. This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

24. No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

25. The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

26. This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

27. This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

ONTARIO POWER AUTHORITY 

By: 
----------~-----------

LEGAL_1:20420450.4 
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Name: -----------------
Title: ________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: _________ _ 

Name: -----------------

Title: ________ _ 





COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

THIS AGREEMENT is effective as of the ~day of Aoril, 2011 (the."Effective Datec>). 
[NTD: Cousiilel' whethel;' this ,\gFeemellt should he haeitdated.J 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

RECITALS: 

A. The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract''). 

B. The OPA and Ontario have c.oncluded that, in connection with the threatened claims and 
potential litigation by TCE relating.to the SWGTA Contract, legal and factual issues could 
arise with respect to which they have common interests and joint or compatible defences. 

C. The OPA and Ontario have· undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, pool 
their individual work product and cooperate in a joint defence effort. 

D. Cooperation in such a joint defence· effort will necessarily involve the· exchange of 
confidential information as well as information which. is otherwise. privileged such as, 
amongst others, solicitor/client communication and/or communications made · and 
materials obtained or prepared in contemplation oflitigation .. 

E. In light of their common interest, and the fact that litigation by TCE against the OPAand 
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively. in the preparation 
of joint or compatible· defences, and by this Agreement. seek to document their mutual 
intention and agreement-that neither OPA nor Ontario shall suffer· any waiver or loss·of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration ofthe promises and the mutual covenants and agreements herein, the Parties agree 
as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings set 
forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out of, 
or in connection with the SWGTA Co!Jtra9t, and any m,d all SllBSBEji!BHt arbitration, 
mediation, or litigation that arises out of any and all such claims. 

(b) "Effective Date" means the effective date as defined above. 

(c) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants, and experts-aa4 
aft.iliates. 

(d) "Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OPA (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, legal 
counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and sununaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) 

(vi) 

the sharing or exchange via any media, including but not limited to 
electronic media; 

theories, impressions, analyses, legal research, or legal opinions; 
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(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 

(viii) any other material, communications and information· which would 
otherwise be protected from disclosure to Third Parties, 

"TCE" has the meaningdefmed in paragraph A of the Recitals. 

"Third Party" or "Third Parties" means any person or entity that is not,-with 
resjleet te eitlier Party, aJlj' eefjleratiee, parteerskijl, jeiet venture er ether !ega! 
entity that is a E!ireet er ieE!ireot JlaFSHt er saesiE!iary afS!Iek Party er thet E!ireetij' ar 
ieE!ireetly (i) S'll'flS ar eaetra!s sHek Party, (ii~ is avmea er eSHtrallea ey sHek Party, 
ar (iii) is Hnaer eammae S'>'merskijl er eaHtra! ·.vith sHek Party. Far JlHFJlases efthis 
de:Beitiea, "eeatrel" ska.J.l meaa the pev:er ~e Sireet ~e tflanagemeat er :fJelieies ef 
SHek entity, wkether threugk the aweerskijl ef 'o'etieg seourities, ey oeHtraet, er 
etherwise, ana, withaut !imi!atien, a Partv. Third Party includes TCE, their 
employees, agents, counsel, subcontractors,. consultants,. expertS;· or any other 
person or entity acting on TCE' s behalf. 

COMMON INTEREST OF THEP ARTIES · 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish to 
cooperate with each other in respect of the defence of the Claims, and due to the anticipated 
litigation with TCE, wish to share between them Privileged Information without risk of 
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold 
such Privileged Information protected from disclosure. 

3. 

4. 

5. 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the· "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party''). 

To the extent that exchanges of Privileged Information have been made prior to entering. 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the· 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where· the materials· would otherwise be protected by law against disclosure by 
solicitor-client (attorney client) privilege, litigation privilege; work product doctrine; 
without prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute,a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable privilege 
or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or. other rule of protection from disclosure; 
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6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless the 
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law. 
If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, .the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable-privileg¢s; immunities and protections against disclosure,· 
and shall immediately provide written notice of such legal proceedings to the Disclosing . 
Party. The Receiving. Party shall not voluntarily surrender or disclose the Privileged 
Information without first providing the Disclosing. Party a reasonable opportunity to 
protect its interests before·the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding. Claims and thereafter, and shall not be used for any 
purpose other than the _stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, 
unless both Parties consent in writing. or unless compelled by order of a court or arbitral 
tribunal. 

9. The Parties acknowledge and agree thattheir common interest in the defence of the Claims 
and their intention that no waiver of privilege shall result from their exchange of Privileged 
Information between tl'iem shall in no\vay be affected or deemed to be negated in whole or 
in part by the existence now or in the future of any adversity between the Parties relating to 
or arising out of the SWGTA Contract, whether in connection with the Claims or 
otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from time 
to time, as the case may be, provided that each of the Parties reserves the right to determine 
what information will be shared and under what circumstances, and no obligation or duty 
to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final resolution 
of the Claims, either by litigation in a final, non-appealable judgment or arbitral award or 
by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving. 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
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prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this-Agreement, the withdrawing. 
Party shall return to the Disclosing Party all Privileged Information received from the. 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to the 
Disclosing. Party that it has done so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including for 
certainty the Party's counsel's law firm and any partner or associate thereof) after a Party 
has withdrawn from this Agreement for any reason, including without limitation, due to 
any conflict of interest which arises or becomes known to the withdrawing-Party after the. 
Effective Date, adversity between the Parties or any other reason whatsoever based on this 
Agreement or the cooperation and disclosure of Privileged Information hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship 
between counsel for Ontario and the OPA, as a result of any communications, sharing of 
Privileged Information, cooperation or any other action taken in furtherance of the Parties' 
common interests or under and in reliance upon this Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

18.- All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in person 
or telecopied or delivered by overnight courier, with postage prepaid, addressed as follows: 

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
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E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen. in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 

GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of Ontario 
and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with 
respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal orunenfon::f?able in any respect, tht; VlJ:lidity, legality or enforceability ofthe 
remaining provisions shall.ncit in aiiy. way be affected Qr impaired thereby . 
. -·-· '- ·- . ' - - -..... _. " . ., . . .. ' ---· .. ,; . '-. -. 

21. Any failure of any Patty to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validitx of this Agreement, or any part,hereof; .and shall not be qeemed a 
waiver of the right of such Party thereafter to enforce any and each such provisi?ns. 

22. 

23. 

24. 

25. 

26. 

27. 

Nothing contained in or done further to this Agreement shall be deemed either expressly or 
by implication to create a duty of loyalty between any counsel and anyone other than the 
client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the subject 
matter hereof. There are no other oral understandings, terms, or conditions and neither 
Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the intent 
of any provision contained herein. 

This Agreement shall enure to the benefit of and be binding upon the respective successors 
and assigns of the Parties. 

This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as ofthe date first set 
forth above. 

LEGAL_! ;;!Q12Q4oQ.l20420450 4 

ONTARIO POWER AUTHORITY 

By:.~----------~--~~ 
Name:. __________________ __ 

Title:. ___________________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: __________________ _ 

Name:. __________________ __ 

Title: __________________ _ 



Christine Lafleur 

From: Michael Killeavy 
Sent: 
To: 
Cc: 

Tuesday, May 03, 2011 9:13AM 
'Ivanoff, Paul'; 'Sebastiano, Rocco' 
Susan Kennedy; Deborah Langelaan 

Subject: TCE Matter- Potential IPSP Stakeholder Question 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Here is my re-drafting of the proposed answer: 

Question: "We haven't heard yet what the cost will be for the failed Oakville Generating 
Station. Whether or not its covered by the IPSP, what financial impact will cleaning up that 
mess and building the transmission that the Southwest GTA now needs have on ratepayers?" 

Proposed Answer: "TransCanada and the OPA are currently discussing the tePmiRatieR 
disposition of the SWGTA contract. +he Any costs associated with the tePmiRatieR disposition 
of the contract are still eeiRg aisE~ssea aRe Rave Ret yet eeeR fiRalizea. undetermined at 
this time." [NTD: Others will answer whether the OGS is in the IPSP and the Tx part of the 
question] 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL} 
416-967-1947 {FAX} 

1 



Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 

Michael, 

Ivanoff, Paul [Pivanoff@osler.com] 
Tuesday, May03, 201111:10 AM 
Michael Killeavy 
Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Susan Kennedy; Smith, Elliot 
RE: TCE Matter- IPSP Q&A Document .... 

Please see our revised suggested wording below. 

"Trans Canada and the OP A are currently discussing the disposition of the SWGTA contract. Costs, if any, 
associated with the disposition of the SWGTA contract are undetermined at this time." 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
Divanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place [!]"""" ~ _,, 
From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Friday, April 29, 20119:59 PM 
To: Ivanoff, Paul; Sebastiana, Rocco; Smith, Elliot; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- IPSP Q&A Document .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

I have been asked to help answer the following qu.estion that will be included in a Q&A document for the JPSP consultations. The 
question and my proposed answer are below. Can you please review my answer and advise if it poses any problems vis-a-vis any 
defences we might have in any arbitration or litigation? 

Question: "We haven't heard yet what the cost will be for the failed Oakville Generating Station. Whether or not its covered by the 
JPSP, what financial impact will cleaning up that mess and building the transmission that the Southwest GTA now needs have on 
ratepayers?11 

Proposed Answer: "TransCanada and the OPA are currently discussing the termination of the SWGTA contract. The costs associated 
with the termination of the contract are still being discussed and have not yet been finalized." [NTD: Others will answer whether the 
OGS is in the JPSP and the Tx part of the question] 

Thank you, 
Michael 

1 



Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St West, Suite 1600 
Toronto, Ontario, M5H I Tl 
416-969c6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeayy@powerauthoritv.on.ca 

*****************************-**********+********************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§giE~. confidential et 
soumis a des droits d'auteur. Jl est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

2 



Christine Lafleur. 

From: Michael Killeavy 
Sent: 
To: 

Tuesday, May03, 201111:47 AM 
'Pivanoff@osler.com' 

Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com'; Susan Kennedy; 
'ESmith@osler.com' 

Subject: Re: TCE Matter- IPSP Q&A Document .... 

Thx. 

Michael Killeavy, LL.B., MBA, P.Eng •. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1 T1 
416-969-6288 (office} 
416-969-6071 (fax} 
416-520-9788 (cell} 
Michael.killeaw@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Tuesday, May 03, 201111:10 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco <RSebastiano@osler.com>; Susan Kennedy; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter - IPSP Q&A Document .... 

Michael,· 

Please see our revised suggested wording below. 

"TransCanada and the OPA are currently discussing the disposition of the SWGTA contract. Costs, if any, 
associated with the disposition of the SWGTA contract are undetermined at this time. " 

D 
Paul IVanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E:r_ .. ~,~ 

1 



From: Michael Killeavy [mailto:Michaei.Killeayy@powerauthority.on.cal 
Sent: Friday, April 29, 2011 9:59 PM 
To: Ivanoff, Paul; Sebastiana, Rocco; Smith, Elliot; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - IPSP Q&A Document •... 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

I have been asked to help answer the following question that will be included in a Q&A document for the IPSP consultations. The 
question and my proposed answer are below. Can you please review my answer and advise if it poses any problems vis-a-vis any 
defences we might have in any arbitration or litigation? 

Question: "We haven't heard yet what the cost will be for the failed Oakville Generating Station. Whether or not its covered by the 
IPSP, what financial impact will cleaning up that mess and building the transmission that the Southwest GTA now needs have on 
ratepayers?" 

Proposed Answer: "TransCanada and the OP A are currently discussing the termination of the SWGTA contract. The costs associated 
with the termination of the contract are still being discussed and have not yet been finalized." (NTD: Others will answer whether the 
OGS is in the IPSP and the Tx part of the question] 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario,M5H IT! 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@oowerauthoritv.on.ca 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibHed. 

Le contenu du present courriel est privilegie, confrdentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Michael Killeavy 
Wednesday, May 04, 2011 11:45 AM 
'Sebastiana, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot'; Susan Kennedy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 
OPA Ltr to TCE 4 May 2011.docx 

Colin has requested that a letter, substantially in the form of the attached letter, be sent by the OPA under his signature 
in response to TCE's letter of 29 April2011. Can counsel please review and comment on the drafting of the attached 
letter? We would like to send the letter out tomorrow at the latest. 

We want Osier to contact TCE counsel to initiate a discussion on the terms of reference for an arbitration of the dispute. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-S20-9788 (CELL) 
416-967-1947 (FAX) 

1 



PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

May4, 2011 

Dear Alex, 

Thank you for your letter dated April29, 2011 ("letter"). All capitalized terms in this 
letter refer to terms defined in the Memorandum of Understanding between the OPA and 
TCE, dated 21 December 2010, unless defined otherwise. 

We have reviewed your letter in detail and we are very disappointed that your letter does 
not really constitute any revisions to your settlement proposal, dated 10 March 2011 
("original settlement proposal'\ which we told you is unacceptable to the OPA Your 
letter seeks only to confirm and amplify your original settlement proposal. Indeed, your 
estimated capital expenditure ("CAP EX") for the Potential Project is in excess of $600 
million, including gas and electrical interconnect costs, which we cannot reconcile with 
our own estimates for such a plant. 

We have some questions to seek clarifications on some of the matters you raised in your 
letter: 

1. Can you please clarify the Annual Average Contract Capacity ("AACC'') used in 
the TCE financial modeling for the Potential Project? We are in receipt of the 
revised Schedule B to the proposed implementation agreement, dated 24 February 
2011, which indicates seasonal contract capacities of: 510 MW; 481.5 MW; 455.9 
MW; 475 MW. These yield an Annual Average Contract Capacity of 481 MW. 
You indicate in your letter that an Annual Average Contract Capacity of 481 MW 
is not achievable and that it ought to be 450 MW. 

2. Please clarify what is included in the 2009 and 2010 CAP EX amounts for the 
Potential Project detailed in your 15 March 2011 financing model assumptions, 
which were shared with JoAnne Butler? These amounts total to $42 million. We 
believe that these amounts may actually be OGS sunk costs. Is this correct? 

3. Please clarify TCE cost of capital used in its financial model for the Potential 
Project, including how it is arrived at, i.e., proportion and cost of both debt and 
equity portions. 

4. Please clarify the NRRIF used in your financial model for the Potential Project? 
In your letter you mentioned a 50% NRRlF, however, in the 15 March 2011 
financing model assumptions, which were shared with JoAnne Butler, you 
indicate 20%. 



5. Can you please specify your concerns about testing ramp rates for the Potential 
Project? 

6. The proposed target costing methodology provides for both the TCE and the OP A 
to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not 
understand your comment in your letter where you state that it is "one-sided"? 

7. In your letter you mention that TCE has shared its cash flow model with the OP A. 
Actually, you shared a pro forma income statement for the project, not the model 
where the modeling assumptions and calculations are disclosed. Can you please 
share the entire model with us? 

While we attempt to understand better our differences in terms of financial parameters for 
any Potential Project I have requested that our commercial team move this file to our 
legal counsel,' who will be contacting your legal counsel to commence discussions on 
terms of reference for the arbitration of our dispute. 

Sincerely, 

Colin Andersen 



Christine. L~fleur 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Michael, 

Smith, Elliot [ESmith@osler.com] 
Thursday, May 05, 2011 9:51 AM 
Michael Killeavy; Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
RE: TCE Matter - OPA Response to TCE Letter of 29 April 2011 .... 
OPA Ltrto TCE 4 May 2011 (Osler comments) 20556161_3.DOCX 

Further to your request below, we have revised the proposed letter to TCE. 

With respect to question 6 (the "one-sided" target costing methodology), we suspect that TCE's view of this is 
derived from the fact that although cost overruns and under-runs are split 50/50, there is an overall cap which is 
lower than TCE's estimated CAPEX which may be why they see the mechanism as being "one-sided". In light 
of this, you may want to consider whether you still want to ask them that question. 

Please let us know if you have any questions or comments. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

r!:]"'"""'-'~ 

From: Michael Kil/eavy [mailto:Michaei.Killeaw@oowerauthoritv.on.ca] 
Sent: Wednesday, May 04, 201111:45 AM 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Colin has requested that a letter, substantially in the form of the attached letter, be sent by the OPA under his 
signature in response to TCE's Jetter of 29 Apri/2011. Can counsel please review and comment on the drafting 
of the attached Jetter? We would like to send the Jetter out tomorrow at the latest. 

We want Osler to contact TCE counsel to initiate a discussion on the terms of reference for an arbitration of the 

dispute. 

Thank you, 

Michael 
1 



Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privill!gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de J'utiliser ou 
dele divulguer sans autorisation. 

-**************-******~******_ .... ___ ********~ 
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PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

May4, 2011 

Dear AleX:: 

We acknowledge receipt of your letter dated April29, 2011 (the "April29 Letter"). We 
have reviewed it in detail and we are very disappointed that it does not contain any 
materials revisions to your settlement proposal dated March 10, 2011 ("Original 
Settlement Proposal"), which we advised TCE was unacceptable to the OPA. The April 
29 Letter serves only to confirm and amplify the Original Settlement Proposal. Indeed, 
your estimated capital expenditure ("CAPEX") for the "Potential Project" (as such term 
is defined in the Memorandum of Understanding dated December 21, 2010) is in excess 
of $600 million, once gas and electrical interconnection costs are taken into account. We 
cannot reconcile this CAPEX with our own estimates for such a plant. 

In an effort to better understand the April 29 Letter, we have the following questions 
which seek clarification on some of the matters raised in your letter: 

1. Can you please clarify the Annual Average Contract Capacity ("AACC") and the 
Season 3 Contract Capacity used in the TCE financial modeling for the Potential 
Project? We are in receipt of the revised Schedule B to the proposed 
implementation agreement, dated 24 February 2011, which indicates seasonal 
contract capacities of 510.0 MW, 481.5 MW, 455.9 MW and 475.0 MW. This 
yields an Annual Average Contract Capacity of 480.6 MW. The April 29 Letter 
states that an Annual Average Contract Capacity of 481 MW is higher than what 
can be achieved by the gas turbines, which is 450 MW. Furthermore, the April29 
Letter also states that the maximum Season 3 Contract Capacity that can be 
achieved is 427 MW. 

2. Please clarify what is included in the 2009 and 2010 CAPEX amounts for the 
Potential Project detailed in TCE's 15 March 2011 financing model assumptions 
shared with JoAnne Butler. These amounts total $42 million. We believe that 
these amounts may actually be OGS sunk costs. Is this correct? 

3. Please clarify TCE's cost of capital used in its financial model for the Potential 
Project, including how the cost of capital is arrived at (i.e., the proportion and cost 
of both the debt and equity). 

4. Please clarify the NRRIF used in your financial model for the Potential Project. 
The April 29 Letter refers to a 50% NRRIF, however, in the. March 15, 2011 

LEGAL_l:20556161.3 



fmancing model assumptions shared with JoAnne Butler, TCE indicated 20% was 
being used. 

5. Can you please specify your concerns about testing ramp rates for the Potential 
Project? Although this is not included in the Peaking Generation form of contract, 
the ramp rate is an important attribute of a peaking project and therefore, we 
consider it necessary to have a methodology in any contract for the Potential 
Project to confirm that the ramp rate requirement is satisfied throughout the term 
of the contract. 

6. The target costing methodology proposed by the OPA in its April 21, 2011 
proposal provides for both TCE and the OPA to share equally, i.e., 50% each, in 
CAPEX overruns and under-runs, subject to an overall cap. Can you please 
clarify why you consider this mechanism to be "one-sided"? [Note: I suspect 
TCE's view of the one-sidedness of this mechanism is based on the cap, 
which is lower than their "best estimate" of the CAPEX for the Potential 
Project. In light of the perceived effect of the cap, consider whether to ask 
this question.] 

7. The April 29 Letter states that TCE has shared its cash flow model with the OP A. 
We believe that what this is referring to is the pro forma income statement for the 
Oakville Generation Station, not a cash flow model where modeling assumptions 
and calculations are disclosed. Can you please share the actual cash flow model 
with us? 

While we work to better understand our differences in terms of financial parameters for 
any Potential Project, I have requested that our commercial team move this file to our 
legal counsel, who will be contacting your legal counsel to commence discussions on 
terms of reference for an arbitration of our dispute. 

Sincerely, 

Colin Andersen 

LEGAL_l:20556161.3 



Christine Lafleur 

From: Michael Killeavy 
Sent: Thursday, May 05, 2011 1 0:00 AM 
To: 
Cc: 
Subject: 

'Smith, Elliot'; 'Sebastiana, Rocco'; 'Ivanoff, Paul'; Susan Kennedy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
RE: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Thanks Elliot. I think you are likely correct in your interpretation ofTCE's view on how "one-sided" the target costing 
methodology is. I am fine with deleting the question if everyone else is, too? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario· 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Smith, Elliot [mailto:ESmith@osler.coml 
Sent: May 5, 2011 9:51 AM 
To: Michael Killeavy; Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: RE: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Michael, 
Further to your request below, we have revised the proposed letter to TCE. 

With respect to question 6 (the "one-sided" target costing methodology), we suspect that TCE's view of this is 
derived from the fact that although cost overruns and under-runs are split 50/50, there is an overall cap which is 
lower than TCE' s estimated CAPEX which may be why they see the mechanism as being "one-sided". In light 
of this, you may want to consider whether you still want to ask them that question. 

Please let us know if you have any questions or comments. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
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From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.cal 
Sent: Wednesday, May 04, 201111:45 AM 
To.: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: TCE Matter - OPA Response to TCE Letter of 29 April 2011 .... 

Colin has requested that a letter, substantially in the form of the attached letter, be sent by the OPA under his 
signature in response to TCE's letter of29 April2011. Can counsel please review and comment on the drafting 
of the attached letter? We would like to send the letter out tomorrow at the latest. 

We want Osier to contact TCE counsel to initiate a discussion on the terms of reference for an arbitration of the 
dispute. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

This e~mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privihf!gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de Je divulguer sans autorisation. 
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Christine Lafleur 

From: Susan Kennedy 
Sent: Thursday, May 05, 2011 11:26 AM 
To: 
Cc: 
Subject: 

Michael Killeavy; 'Smith, Elliot'; 'Sebastiana, Rocco'; 'Ivanoff, Paul' 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
RE: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Okbyme. 

Susan H. Kennedy 
Director. Corporate/Commercial Law Group 

From: Michael Killeavy 
Sent: May 5, 201110:00 AM 
To: Smith, Elliot; Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: RE: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Thanks Elliot. I think you are likely correct in your interpretation ofTCE's view on how "one-sided" the target costing 
methodology is. I am fine with deleting the question if everyone else is, too? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969c6288 
416-520-9788 {CELL) 
416-967-1947 (FAX) 

From: Smith, Elliot [mailto:ESmith@osler.coml 
Sent: May S, 2011 9:51 AM 
To: Michael Killeavy; Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: RE: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Michael, 
Further to your request below, we have revised the proposed letter to TCE. 

With respect to question 6 (the "one-sided" target costing methodology), we suspect that TCE's view of this is 
derived from the fact that although cost overruns and under-runs are split 50/50, there is an overall cap which is 
lower than TCE's estimated CAPEX which may be why they see the mechanism as being "one-sided". In light 
of this, you may want to consider whether you still want to ask them that question. 

Please let us know if you have any questions or comments. 

Elliot 

1 



D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

r~::r=·~ -~,. 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Wednesday, May 04, 201111:4S AM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
Subject: TCE Matter- OPA Response to TCE Letter of 29 April 2011 .... 

Colin has requested that a letter, substantially in the form of the attached letter, be sent by the OPA under his 
signature in response to TCE's letter of 29 April 2011. Can counsel please review and comment on the drafting 
of the attached letter? We would like to send the letter out tomorrow at the latest. 

We want Osler to contact TCE counsel to initiate a discussion on the terms of reference for an arbitration of the 
dispute. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

This e~mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel eSt privi19giE3:, confidentiel et 
soumis a des droits d'auteur. 11 est interdit de l'utiliser au 
dele divulguer sans autorisation. 
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Christine Lafleur 

From: Michael Killeavy 
Sent: Thursday, May 05, 2011 12:41 PM 
Tci: 
Cc: 

'Ivanoff, Paul'; 'Sebastiane, Rocco'; 'Smith, Elliot'; Susan Kennedy 
Deborah Langelaan 

Subject: 
Attachments: 

FW: Communications Material for TCPL Marketview Conference next week 
SP JoAnne Butler 110511 TCPL Marketview draft 4 with notes.ppt 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Do you have any comments on the proposed answers to the questions (below) and content ofthe slide presentation 
(attached)? 

Michael Killeavy, LLB., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: JoAnne Butler 
Sent: May 5, 2011 12:33 PM 
To: Michael Killeavy; Deborah Langelaan; Kristin Jenkins 
Cc: Manuela Moellenkamp 
Subject: Communications Material for TCPL Marketview Conference next week 

As you know, I will be speaking at a TransCanada event next week. Here are my slides with speaking notes and some 
general backup comments below. 

If anyone asks about the costs or where we are on OGS, I will say: 
"Trans Canada and the OP A are currently discussing the disposition of the SWGTA contract. Costs, if any, 
associated with the disposition of the SWGTA contract are undetermined at this time." 

If anyone asks about the KWCG project, I will say: (Kristin, I couldn't find that email with the background 
info .... can you resend it to me? Thanks ... ) 
"The government believes that gas-fired generation will continue to be a safe and secure part of Ontario's electricity 
system. Our updated Long-Term Energy Plan indicates that we do need a plant in this area. While we have been 
looking at other options with Trans Canada, no deal has been finalized"· 

In general, I can say: 
"OPA and TCE have a long standing, positive working relationship which has benefited rate payers through 
the development and delivery of clean, cost effective power. TCE owns and operates Halton Hills Generating 
Station, has 56% interest in Portlands Generating Station and is a major investor in Bruce Power". 

Please advise me of any concerns that you might have with this material from a legal or communications standpoint. 
Thanks .... 

1 



JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@oowerauthoritv.on.ca 
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Christine Lafleur 

From: Susan Kennedy 
Sent: 
To: 

Thursday, May 05, 2011 1 :56 PM 
'Ivanoff, Paul' 

Subject: RE: OPA - TCE [Privileged and Confidential] 

Looks good to me. Contact info forwarded under separate cover. 

Thanks, 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: May 3, 2011 8:25AM 
To: Susan Kennedy 
Cc: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Susan, 

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OP A and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline 
highlighting the revisions. The main changes are as follows: 

- Aprillst has been inserted as the Effective Date. Note that paragraph #4 provides that: "To the extent that 
exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties' 
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the 
Effective Date." 

-the definition of"Third Party" has been simplified. 

-the definition of"Party" has been revised so as to remove the word "affiliates". 

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you 
hear back from counsel on that front. 

If you would like to discuss further, please give me a call. 

D 
Paul Ivanoff 
Partner 

416.862.4223 OIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

EJ""'""" ~"· -~ "' 
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This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§gi€!, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

Michael Killeavy 
Thursday, May 05, 2011 3:11 PM 
Susan Kennedy 
Deborah Langelaan; JoAnne Butler 
TCE Matter- 18 May 201 BOD Update ... 
OGS_BOD_CM_20110518 v1.pptx 

High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached please find a copy of the proposed Board update presentation. I am away tomorrow. I can make any 
necessary changes at home tomorrow or on Monday. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-S20-9788 (CELL) 
416-967-1947 (FAX) 
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Winding Up of the Oakville 

Generating Station (OGS) Contract 

Board of Directors- For Information 

ONTARIGf 
POWERAUTAORITY C! 

May 18., 2011 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Status 

• OPA was instructed by the government to make a 
second counter-proposal to the TGE proposal of 10 
March 2011. It had an effective fi'lilancial value of $462 
million. 

• This government-instructed counter-proposal 'to settle 
was submitted on 21 April 2011. It had an effective 
financial value of $712 million~ 

• On 29 April 2011 TCE rejected the government
instructed counter-proposal. 

2 Privileged and Confidential - Prepared In Contemplation of Litigation ONTARIO' 
POWI!R AUTHORITY C! 



Status 

• Certain aspects of the TCE rejection of the government
instructed counter-proposal are unclear to us. 

• A letter from Colin to Alex Pourbaix was sent on [insert 
date] requesting clarification of certain aspects of the 
TCE rejection letter and advising TCE that we want our 
counsel and their counsel to commence talks on 
submitting the dispute to arbitration. 

3 Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIO~ 
PO\\fERo\UTHORITY (.# 
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Financial Value of Various Scenarios 

Litigation- Worst Case 

Litigation· Intermediate Case 

Litigation· Best Case 

TCE Proposal 

OPA Counter-Proposal 

Government-instructed 2nd 
Counter-Proposal 

Competitive Tender- Worst Case 

Competitive Tender- Intermediate 
Case 

Competitive Tender- Best Case 

6 

$0 $200 $400 $600 $800 $1,000 

Cost to the Ontario Ratepayer ($millions). 

Privileged and Confidential - Prepared in Contemplation of Litigation 

•OGS Sunk 

• OGS Profils 

•Capital 
Expenditure 

•Turbines 

•Litigation 

ONTARIO,,, 
POWERAUTHORITY L! 



Christine Lafleur. 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
Thursday, May 05, 2011 3:34PM 
Susan Kennedy 
OPA- TCE [Privileged and Confidential] 
#20420450v5_LEGAL_1_- vS Common Interest Privilege Agreement, OPA.DOC; 
WSComparison_#20420450v4_LEGAL_1_- v4 Common Interest Privilege Agreement, 
OPA-#20420450v5_LEGAL_1_- vS Common Interest Privilege Agreement, OPA.PDF 

I have added the contact information to the Agreement. Attached is a version that is ready for signature (along 
with a blackline reflecting the final changes). 

Regards, 
Paul 

D 
Paullvanoff · 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place EJ-· ,,_ -~ "" 
From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.cal 
Sent: Thursday, May 05, 2011 1:56 PM 
To: Ivanoff, Paul 
Subject: RE: OPA- :rCE [Privileged and Confidential] 

Looks good to me. Contact info forwarded under separate cover. 

Thanks, 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: May 3, 2011 8:25AM 
To: Susan Kennedy 
Cc: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
Subject: OPA- TCE [Privileged and Confidential] 

Susan, 
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Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OP A and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline 
highlighting the revisions. The main changes are as follows: 

- Aprillst has been inserted as the Effective Date. Note that paragraph #4 provides that: "To the extent that 
exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties' 
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the 
Effective Date." 

- the definition of "Third Party" has been simplified. 

-the definition of"Party" has been revised so as to remove the word "affiliates". 

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you 
hear back from counsel on that front. 

If you would like to discuss further, please give me a call. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

n·~-~,. 

This e.-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present couniel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

THIS AGREEMENT is effective as of the 1st day of April, 2011 (the "Effective Date"). 

BETWEEN: 

RECITALS: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONT ARlO") 

A. The OP A and Trans Canada Energy Ltd. ("TCE") entered into the Southwest GT A Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWOT A Contract"). 

B. The OP A and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWOT A Contract, legal and factual issues 
could arise with respect to which they have common interests and joint or compatible 
defences. 

C. The OP A and Ontario have undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, 
pool their individual work product and cooperate in a joint defence effort. 

D. Cooperation in such a joint defence effort will necessarily involve the exchange of 
confidential information as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation oflitigation. 

E. In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated, OP A and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 

LEGAL.:_I :20420450.5 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) 

(b) 

(c) 

(d) 

LEGAL_I:20420450.S 

"Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all arbitration, 
mediation, or litigation that arises out of any and all such claims. 

"Effective Date" means the effective date as defined above. 

··. ;,P~rtfes" means th~ OPA and Ontario and, for i:he puq)ose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

"Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OP A's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, cons1,1ltants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) conununications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 
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(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third Party" or "Third Parties" means any person or entity that is not a Party. 
Third Party includes TCE, their employees, agents, counsel, subcontractors, 
consultants, experts, or any other person or entity acting on TCE 's behalf. 

COMMON INTEREST OF THE PARTIES 

2. 

3. 

4. 

5. 

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and due to the 
anticipated litigation with TCE, wish to share between them Privileged Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by· either Party of any applicable 
privilege or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 
law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the. Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 

LEGAL_1:204204SO.S 
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Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. · 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties sh~l cooperate in respect of the defence ofthe Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that. each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, non-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a: Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 

I.EGAL_I:20420450.S 
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WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including 
for certainty the Party's counsel's law finn and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OP A and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and the OP A, as a result of any 
communications, sharing of Privileged Information, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

18. All notices and other communications between the Parties, uuless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
follows: 

To: Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, ON M5H lTl 

Attention: Michael Lyle, General Counsel 

Tel. No.: 
. Fax No.: 

E-Mail: 

(416) 969-6035 
(416) 967-1947 
michael.lyle@powerauthority.on.ca 
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To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 

Attention: Halyna Perun, AI Legal Director, Legal Services Branch 
Ministries of Energy & Infrastructure 

Tel. No.: 
Fax No.: 
E-mail: 

(416) 325-6681 
(416) 325-1781 
halyna.perun2@ontario.ca 

GENERAL PROVISIONS 

19. 

20. 

21. 

22. 

23. 

This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Or:ttario 
with respect to any and all matters arising under this Agreement. 

If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other tlian 
the client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

24. No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

25. The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

26. This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

LEGAL_! :20420450.5 
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27. This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

LEGAL;_l :204204Sb.S 

ONTARIO POWER AUTHORITY 

By: __________________ _ 

Name:. __________________ __ 

Title:·----------~---------

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: __________________ ___ 

Name:. __________________ __ 

Title:. ____________________ _ 



COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

THIS AGREEMENT is effective as ofthe·I'' day of April, 2011 (the "Effective Date~'). 

BETWEEN: 

ONTARIO POWERAUTHORITY 
("OPA") 

-and-

HER· MAJESTY THE QUEEN IN RIGHT OF ONTARIO · AS· 
REPRESENTED BY THE MINISTER OF ENERGY. 
("ONTARIO") 

~ RECITALS: 

(1) A. 

oo" 
(1) • B. 
~ 
• '1"""""1 

. 2:: "c. 

~t 
~ D. 

c 
E. 

The-OPA and TransCanada Energy Ltd. ("TCE") entered.into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract''). 

The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues could 
arise with respect to which they have common interests and joint or compatible defences . 

The OPA and Ontario have· undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, pool 
their individual work product and cooperate in a joint defence effort' 

Cooperation in such a joint defence effort will necessarily involve the- exchange of 
confidential information as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or communications made- and 
materials obtained or prepared in contemplation oflitigation. 

In light of their common interest; and the fact that litigation by TCE against the OPAand 
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences,- and by this Agreement seek to document their mutual 
intention and agreement that .neither OPA nor. Ontario shall suffer. any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 
below) or as a result of their cooperation in the preparation of positions; responses and 
defences to the Claims (as defmed below). 

LEGAL_1:2912Q139.4:!ll:l2D:till.. 
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AGREEMENT 

In consideration ofthe promises and the mutual covenants and agreements herein, the Parties agree 
as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings set · 
forth in this Section: 

(a) "Claims'.' means any and all claims made or filed by TCErelating to, arising out of; 
or in connection with the SWGTA Contract, and any and all arbitration, mediation, 
or litigation that arises out of any and all such claims. 

(b) "Effective Date" means the effective date as defined above. 

(c) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

(d) "Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OPA (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, legal 
counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting.out expert commentary and opinion; and 

(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

LEGAL_I.2042Q4§'0.4~ 
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(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third Party" or "Thi.-d Parties" means any person: or entity that is not a Party. 
Third Party includes TCE, their employees, agents, counsel, subcontractors; 
consultants, experts;- or any other person or entity acting onTCE's behalf. 

COMMON INTEREST OFTHE PARTIES-

2. 

3. 

4. 

5. 

The Parties have. a common; joint, and mutual interest in the defence of the Claims, wish to -
cooperatewith each other in respect of the defence ofthe Claims, and dueto the anticipated 
litigation with TCE, wish to share between them Privileged Information without risk of 
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold 
such Privileged Information protected from: disclosure. 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party'') in its sole discretion may choose to share 
Privileged Information with· the other Party (the "Receiving Party"). 

To the-extent that exchanges of Privileged Information have been made prior to entering
into this-Agreement, it is·the Parties' intention that all such exchanges be-subject-to the-
terms of this Agreement as if they had occurred after the Effective Date.· 

The execution of this Agreement, the cooperation between the Parties in respect of the: 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the. materials would otherwise be protected by law against disclosure by 
solicitor-client (attorney client) privilege, litigation privilege, work product doctrine, 
without prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable privilege 
or other rule of protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 

Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless the 
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law. 
If disclosure of any Privileged Information is sought from a Receiving. Party in any 
arbitration, litigation or other legal proceedings, the Receiving. Party [from whom 
disclosure is sought] shall take all steps necessary to preserve-and;invoke; to the- fullest· 
extent possible; all applicable. privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing. 
Party. The Receiving Party shall not voluntarily surrender or disclose.· the· Privileged. 
Information without first providing the- Disclosing. Party a reasonable. opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

LEGAL_l:2Q4J:Q13'Q.1~ 
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7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, 
unless both Parties consent in writing. or unless compelled by order of a court or arbitral 
tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the-Claims 
and their intention that no waiver of privilege shall result from their exchange ofPrivileged 
Information between them shall in no way be affected or deemed to be negated in whole or 
in part by the existence now or in the future of any adversity between the Parties relating to 
or arising out of the SWGTA Contract, whether in connection with the Claims or 
otherwise, and that any such adversity shall not affect this Agreement.-

COOPERATION 

10. The Parties shall cooperate in respect of the defence- of the Claims, including- providing. 
access to information, materials and employees as may be reasonably necessary from time 
to time, as the case may be; provided that each of the-Parties reserves the right to determine 
what information will be shared and under what circumstances, and no obligation or duty 
to share any such information is created by tllis Agreement. 

WITHDRAWAL 

It is the intent of the Parties that this Agreement shall remain in effect until final resolution 
of the Claims, either by litigation in a final, non-appealable judgment or arbitral award or 
by a fmal negotiated settlement, whichever is later. 

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGT A 
Contract, adverse in interest. 

On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing. Party all Privileged Information received from the 
Disclosing. Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to the 
Disclosing Party that it has done so. · 

l.EGAL_l2Q42Q4!0.1~ 
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WAIVER OF CONFLICT OF INTEREST 

15; The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualifY a Party's counsel (including for 
certainty the-Party's counsel's law firm and any partner or associate,thereof) after a Party 
has withdrawn from this Agreement for any reason, including. without limitation, due to 
any conflict of interest which arises or becomes known to the withdrawing Party after the·. 
Effective Date; adversity between the.Parties or any other reason whatsoever based on this
Agreement or the cooperation and disclosure ofPi-ivileged Information hereunder. 

16. The· Parties confirm that there- is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship 
between counsel for Ontario and the OPA, as.a result of any communications,. sharing of 
PrivilegedJnformation, cooperation or any other action taken in furtherance of the Parties' 
common interests or under and in reliance upon this Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there· is no adequate legal remedy. The Parties therefore· agree that 
immediate· injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

""0 NOTICE 
(1),. 
b1} 18. 

(l)• 
,.....-4 

·~ > 
·~ " 
~~ 

All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in person 
or telecopied or delivered by overnight courier, with postage prepaid, addressed as follows: 

To: Ontario Power Authority 

Atteatien: *Miel!ael Lyle, Geaeml Ceuasel* 
120 Adelaide Street West, Suite 1600 
Toronto, Ontarie QN_MSH 1Tl 

Attention: *Michael Lyle. General Counsel* 

Tel. No.: (416) 969-6035 
Fax No.: (416) 967-1947 
E-Mail: 
michael.lyle@powerauthority.on.ca 

miekael.lyle~evlerautkerity.ea.ea 
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To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

AtteatieH: • 

777 Bay Street. 4th Floor. Suite 425 
Toronto. ON M5G 2&5 

Attention: Halvna Perun AI Legal Director Legal Services Branch 
· · · ' · · · · Ministries of Energy & Infrastructure 

Tel. No.: ( 416) 325-6681 
FaxNo: (416) 325-1781 
E-niail: halvna.perun2@ontario.ca 

GENERAL PROVISIONS 

19. 

o<3 20. 

""C) 
(]) 21. 

oo" 
(])• 
~ 
• ~ 22. 

> 
·~ ,. 
H ~ t23. 

25. 

This Agreement shall be construed in accordance with the laws of the Province of Ontario 
and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with 
respect to any and all matters arising under this Agreement. 

If any ·of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the 
remaining provisions shaH not in any way be affected or impaired thereby. 

Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

Nothing. contained in or done further to this Agreement shall be deemed either expressly or 
by implication to create a duty of loyalty between any counsel and anyone other than the 
client of that counsel. 

This Agreement contains the entire understanding.ofthe Parties with respect to the subject 
matter hereof. There are no other oral understandings, terms, or conditions and neither 
Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment; or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the intent 
of any provision contained herein. 
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26. This Agreement shall enure to the benefit of and be binding upon the respective successors 
and assigns of the. Parties. 

27. This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute theAgreement. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as ofthe·date first set 
forth above .. 

LEGAL_t.2Q12Q1§'Q.1?Q420450 s 

ONTARIO POWER AUTHORITY 

By:. ________________ ___ 

Name: _________ _ 

Title: _________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By:. ________________ ___ 

Name:. __________ __ 

Title:. __________ _ 



Christine Lafleur 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

Michael Killeavy 
Thursday, May 05, 2011 3:35 PM 
Susan Kennedy 
JoAnne Butler; Deborah Langelaan 
TCE Matter- 18 May 2011 BOD Update - REVISED ... 
OGS_BOD_CM_20110518 v2.pptx 

High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached please find a revised copy of the proposed Board update presentation. I incorporated some suggestions Deb 

had. 

Michael Killeavy, LL.B., MBA, P.Eng. 

Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

1 . 



··. · ... Winding Up of the Oakville 

Generating Station (OGS) Contract 

. Board of Directors - For Information 

ONTARIO,f·. 
POWER.AOTHO~ITY (.#. 

MPY 18, 2011 . 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Status 

• OPA was instructed by the government to make a second counter
proposal to the TCE proposal of 10 March 2011. 

• This government-instructed counter-proposal to settle was submitted 
on 21 April 2011. It had an effective financial value of $712 million. 

• On 29 April 2011 TCE rejected the government-instructed counter
proposal. 

!t TCE also served the government with 60Lciay advance notice of its 
intent to sue the Crown pursuant to Secti:o.n 7(1) of the Proceedings 

', ; 

Against the Crown Act. 

2 Privileged and Confidential - Prepared in Contemplation of Litigation QIITARIO,, 
P~ERi'A.OTHORITY (! 



Next Steps 

• Certain aspects of the TCE rejection of the government-instructed 
counter-proposal are unclear to us. 

• A letter from Colin to Alex Pourbaix was sent on [insert datel 
requesting clarification of certain aspects of the TCE rejection letter 
and advising TCE that we want our counsel and their counsel to· 
commence talks on submitting the dispute to arbitration. 

• Our counsel will be meeting TCE's c.ounseJ to dis,c.uss tb,e ~.e,rms of 
reference for the arbitration of the dispute. 

3 Privileged and Confidential - Prepared in Contemplation of Litigation ONTA910(J 
PO\N.ER AUt:HO~j"ry (1 
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Financial Value of Various Scenarios 

Litigation- Worst Case 

Litigation- Intermediate Case 

Litigation- Best Case 

TCE Proposal 

OPA Counter-Proposal 

Government-instructed 2nd 
Counter-Proposal 

Competitive Tender- Worst Case 

Competitive Tender -Intermediate 
Case 

Competitive Tender- Best Case 
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$0 $200 $400 $600 $800 $1,000 

Cost to the Ontario Ratepayer ($millions) 

Privileged and Confidential - Prepared in Contemplation of Litigation 

•OGS Sunk 

• OGS Profits 

•Capital 
Expenditure 

•Turbines 

• Litigation 

ONTARIOfJ, 
POWER AUTHORITY C# 



Christine Utfleur 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Carolyn, 

Susan Kennedy 
Thursday, May 05, 2011 3:45 PM 
'Calwell, Carolyn (MEl)' 
FW: OPA- TCE [Privileged and Confidential] 
#20420450v4_LEGAL_1_- v4 Common Interest Privilege Agreement, OPA.DOC; 
WSComparison_#20420450v3_LEGAL_1_- v3 Common Interest Privilege Agreement, 
OPA-#20420450v4_LEGAL_1_- v4 Common Interest Privilege Agreement, OPA.pdf 

See attached. Let me know if it works for you (I have forwarded the contact info over to Osiers, so it will get picked up in 
next/final version). 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: May 3, 2011 8:25 AM 
To: Susan Kennedy 
Cc: Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah langelaan; Sebastiana, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Susan, 

. Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OP A and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline 
highlighting the revisions. The main changes are as follows: 

- Aprillst has been inserted as the Effective Date. Note that paragraph #4 provides that: "To the extent that 
exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties' 
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the 
Effective Date." 

- the definition of"Third Party" has been simplified. 

-the definition of"Party'' has been revised so as to remove the word "affiliates". 

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you 
hear back from counsel on that front. 

If you would like to discuss further, please give me a call. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler,- Hoskin & Harcourt LLP . 
Box.SO, 1 First Canadian Place 
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This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gie, confidentiel et 
soumis a des droits d'auteur. Jl·est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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