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• Under s.25.30(2), the Minister may issue, and the shall follow 
in preparing its integrated power system plans, directives that have 
been approved by the Lieutenant Governor in Council that set out 
the goals to be achieved during the period to be covered by an 
integrated power system plan, including goals relating to, 
(a) the production of electricity from particular combinations of 

energy sources and generation technologies; 
(b) Increases in generation capacity from alternative energy 

sources, renewable energy sources or other energy sources; 
(c) the phasing-out of coal-fired generation facilities; and 
(d) the development and implementation of conservation 

measures, programs and targets on a system-wide basis or 
in particular service areas. 

• Under s.25.32(4.1 ), the Minister may direct the OPA to undertake 
any request for proposal, any other form of procurement solicitation 
or any other initiative or activity that relates to, 
(a) the procurement of electricity supply or capacity derived from 

renewable energy sources; 
(b) reductions in electricity demand; or 
(c) measures related to conservation or the management of 

electricity demand. 

• Under s.25.32(7), the OPA shall enter into any contract following a 
procurement solicitation or other initiative referred to in clause (4) 
(a) [transition provision] if directed to do so by the Minister of 
Energy, and that contract shall be deemed to be a procurement 
contract that was entered into in accordance with any integrated 
powet· system plan and procurement process approved by the 
[Ontario Energy] Board. 

• The Minister could likely rely on certain of these authorities to direct the 
OPA to enter into negotiations with Eastern Power but if result is 
termination of the contract then none of these authorities unambiguously 
allows the Minister to direct the OPA to terminate a contract. 

Eastern Power's financiers may have a trade-related (e.g. NAFTA) claim if this 
project does not proceed. 

• An investor could allege treatment Jess favourable than that accorded to 
investments of other investors or could allege arbitrary and unfair 
application of government (including OPA) measures. 

Eastern Power's claim to damages is not clear. The contract limits liability for 
certain types of damages, including lost pmfits. The contract also provides for 
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damages for discriminatory action (e.g. legislation, regulation, or OIC that 
detrimentally affects Eastern Power). The enforceability of these provisions is 
not certain in these circumstances. 

ALTERNATIVES CONSIDERED 

Option 1 - Legislation 

• The contract could be cancelled by legislation that would include provisions such 
as: 

• A provision expressly terminating the agreement; 
• A provision immunizing the Crown and the OPA from any and all lawsuits 

arising from the cancellation of the agreement 
• If desired, a provision addressing the types of compensation that will be 

provided and a mechanism (such as arbitration) for determining 
compensation, or alternatively stipulating that no compensation at all will 
be provided. 

• As the courts interpret these types of provisions very restrictively, the 
legislation would have to be drafted very carefully and be very clear and 
explicit. 

• Precedent: Adams Mine Lake Act. 2004 
• Pros 

• Cons 

Allows Government to control level of compensation to be paid 
Government can specify that no compensation will be paid for costs 
incurred past certain date (e.g. announcement of Government's 
policy or date of first reading) 

Will be controversial and requires time to enact 
Developer could bring law suit in the interim, though legislation 
could ultimately preclude liability and damages and address other 
issues under the contract, such as the discriminatory action clause 

- Potential impact on investment climate 

Option 2- Regulatory 

• Existing regulatory approvals could be revoked or other regulatory steps could be 
taken to terminate the project 

• Pros 

• Cons 

Eastern Power is subject to a Certificate of Approval under the 
Environmental Protection Act. Technically, approvals can be 
amended or revoked if legally justified. 

Any revocation or other regulatory actions would be subject to 
appeal or judicial review. The Ministry of Environment would be 
required to demonstrate an environmental justification for the action 
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in order to successfully defend the challenge. No apparent 
environmental basis for action at this point 

- If such a challenge was successful, Eastern Power may initiate a 
civil action in tort against the Crown. 
Eastern Power may also seek a rernedy against the OPA under the 
terms of the contract under the discriminatory action clause. 

Option 3- Negotiation (recommended) 

• The OPA could attempt to commence negotiations with Eastern Power regarding 
stopping construction and developing a new location for a different facility. 

• Pros 
- OPA has the opportunity to assess position of Eastern Power and 

its interests in stopping construction. 
OPA can begin discussion of a new site. 

• Cons 
- Eastern Power may refuse to commence discussions or seek to 

drag on discussions while it continues to construct the plant. 

Option 4- Unilateral termination of contract 

• The OPA would inform Eastern Power that it will not perform its obligations under 
the contract 

• Pros 

* Cons 

Eastern Power will be required to begin to mitigate its damages 
which means it should stop construction and the OPA will avoid 
damages for Eastern Power's additional costs that could have been 
avoided after the date of termination of contract 

Does not provide opportunity to explore options for relocating 
" t prorec, 

- Sends negative message to other OPA counterparties 

Option 5- Pay the plant not to run 

• Allow plant to be constructed but ensure that it does not operate using 
contractual provisions related to directed dispatch. 

• Pros 

• Cons 

OPA obligations to make monthly payments are low based on 
outcome of 2005 RFP process and paying plant not to operate over 
20 years may be cheaper than paying for sunk costs, remediation 
of the site and potentially some lost profits 

Will be difficult to convince community that plant will not operate 



Date: 

Prepared by: 

Approved by: 
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October 19, 2011 

Carolyn Calwell Deputy Director 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
(416) 212-5409 

Halyna Perun, A/D,irector 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
( 416) 325--6681 
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From: 
Sent 

King, Ryan (ENERGY) 
October 24, 2011 ·12:26 PM 

~o: 

Cc: 
Rehab, James (ENERGY); Johnson, Paul (ENEf<GY); Sharl\awi, Rula (ENERGY) 
Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); 
McKeever, Garry (ENERGY); MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
RE: Mississauga decision tree 

Attachments: Greenfield South Decision Tree.doc 

High 

James, Paul, Rula, 
Attached is a draft decision tree. I'm not sure if this is precisely what MO envisaged so please change if needed or 
expanded. I'm told we need to have something this afternoon. 

from: Perun, Halyna N, (ENERGY) 
Sent: October 24, 201111:10 AM 
To: Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY); King, Ryan 
(ENERGY) 
Cc: Rehob, James (ENERGY); Johnson, Paul (ENERGY) 
Subje:ct: RE: fvlississauga decision tree 

Ryan- just talked to Joseph- and if you could take the pen on this (as Carolyn is ala forum a nell am going into lhe 
briefings) we would appreciate it 

Request is for simple decision tree-

Letter ~JOBS out today- with two boxes-

(1) they agree to negotiate- what follow; 

(2) or they don't- what follows-· 

so what happens in each scenario and what can be said publicly. 

The request is for this product for the 4 p. briefing today. 

I have asked James and Paul to work on this - so please loop them in 

Thank you 

Halyna N. Perun 
A!Dit·ectm 
Lepal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto. ON fv15G 2E5 
Ph: (41()) 325-6681/ Fax: (4"16) 325-1781 
BB (416) 671-2607 
E-mail: ttelyna.Perun2@ontarlo,ca 
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" Notice . ..., 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. li you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 11:02 AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Subject: Mississauga decision tree 
Importance: High 

Hi everyone, 

PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly 
signature today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens on each step (messaging, 
etc). 

Halyna- can you guys take the lead on this, with input from Rick and Rula? Let's chat over the 
phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

,Joseph Silva 
Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Flr, 900 Bay St Toronto ON !\!17.!\ 2E 1 
Tel: 416-325-2371. Email: Josenh.Silva@!ml.lmio.ca 
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From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Kin£1, Ryan (ENERGY) 
October 24, 2011 12:3'1 PM 
Rehob, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Jennings, Riclz (ENERGY); Perun, Haiyna N, (ENERGY); Calweil, Carolyn (ENERGY); 
McKeever, Garry (ENERGY); MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
RE: Mississauga decision tree 
Greenfield South Decision Treev2.doc 

Pfease use thls version (a typo \none of the boxes) 

From: King, Ryan (ENERGY) 
Sent: October 24, 2011 !2:26 Pi>i 
To: Rehob, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Cc Jennlngs, Rick (ENERC1Y); Perun, Ha!yna N. (ENERGY); Calwel!1 Carolyn (ENERGY); tvlcl<:eever, Garry (ENERGY); 
MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
Subje:ct: RE: !Vlississauga decision tree 

High 

Jarnes, Paul. Ru!a, 
/\ttclched is a draft decision tree. I'm not sure if this is precisely v;hat iViO envisaged so please change if needed or 
expanded. l'rn told we need to have something this afternoon. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 24, 2011 11:10 Ai'-1 
To: SHvaf Joseph (ENERGY); Calvvell, Caroiyn (ENERClY); Sllarkawl, Rula (ENERGY); Jennlngs1 Rick (Et\JERGY); !<ing1 Ryan 
(ENERGY) 
Cc: Rehob1 James (ENERGY); Johnsonr Paul (ENERGY) 

RE: tlJissfssauga decision tree 

Ryan- just t<3lkecl to -· c~nd lf J'OU cou!d take the pen on this 
we \VOuid ;;;-,:orPhcd 

Request is for sirnple decision tree-

Letter goes out toclay v,;ilh two L-:•oxes --

( 1) agree to nnz,;ouatc -- ;.-vhat fol!ovv ; 

(2) or \hey clon'i- vvhut foi!ows-

The request is for :his product for the 4 p, br\efln9 

I have asked .Jc:rrnes and PcilJI to ~vork on this·- so plec1se loop ~hen1 if! 

Thank vou 

J{a[yna 



A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-668'1/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privile~Jed and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all altachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 201111:02 AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Subject: Mississauga decision tree 
Importance: High 

Hi everyone, 

PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly 
signature today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens on each step (messaging, 
etc). 

Halyna -can you guys take the lead on this, with input from Rick and Rula? Let's chat over the 
phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

.Joseph Silva 
Executive Assistant (A) to the Deputy ivlinistcr of Energy 
Hc<1rst Block 4th Fir, 900 Bay St Toronto ON M7 A 2E 1 
Tel: 416-325-2371, Email: Joscph.Silva(//::ontariD.ca 
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From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
October 24, 20"11 12:58 PM 
Rehab, James (ENERGY) 
Calwell, Carolyn (ENERGY) 
Re: Mississauga decision tree 

Need to be really tight on advice -can't review this - wHI be walked in to min briefing 

Halyna Perun 
A \Directm 
Ph: 416 325 6681 
BB: 416 67"1 2607 

Sent using BlackBen·y 

from: Rehab, James (ENERGY) 
To: l<ing, Ryan (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); McKeever, Garry (ENERGY); 
~1acCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
Sent: fvlon Oct 24 12:53:49 2011 
SubjE:ct: RE: Mississauga decision tree 

Privilened &_Confidential Legal Advice I Solicitor & Client Privileoed 

October 24. 20·11 

Hi, Ry2m. Attached, please find a gently revised version of your good Decision Tree document which reflects LSB 
comments on tile understatlding that this document (i) is only dealing with one, discrete option- tile option of sending a 
non-binclinq letter from the Minister to the OPA as opposed to a binding letter of direction; (ii) that the option deals only 
with the OPA entering into "discussions/negotiations" with the OPA witll a view to finding an appropriate resolution to the 
matter. 

Please consider these proposed revisions and contact me at x.56676 should you wish to further discuss. 

One final point: although it is true that the OPA should be the main focal point of tile commercial liability associated with 
this matter (e.g. Easter Powet· should focus any and all litigation interest on the OPA given the manner in which tile 
legislation is structured and tile f8c\ that t11e OPA is the official counterparty to the contract, and the reasonably low risk 
that a successful action against Government would occur in the circumstances where the Minister sends a non-binding 
lette1·, I simply note that it remains open to Eastern to attempt to adclthe Crown as a party to any suit, if only to increase 
settlement pt·essure on the OPA- this may not need to be noted specifically Oil the decision tree, but it may be useful to 
bear in mind nonetheless as we develop the options. 

Kindly note that Carolyn, Halyna or Paul may have further comments on tl"le matter for us, hence more may be coming. 

Kindly, 

James 

from: King, Ryan (ENERGY) 
Sent: October 24, 2011 12:31 PM 
To: Rehob, James (ENERGY); Jolmson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); ~1cKeever, Garry (ENERGY); 
~1acCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
SubJE:ct: RE: Mississauga decision tree 



Please use this version (a typo in one of the boxes) 

From: King, Ryan (ENERGY) 
Sent: October 24, 201112:26 PM 
To: Rehab, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); McKeever, Gany (ENERGY); 
MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
Subject: RE: Mississauga decision tree 
Importance: High 

James, Paul, Rula, 
Attached is a draft decision tree. I'm not sure if this is precisely what MO envisaged so please change if needed or 
expanded. I'm told we need to have something this afternoon. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 24, 201111:10 AM 
To: Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick(ENERGY); King, Ryan 
(ENERGY) 
Cc: Rehab, James (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: Mississauga decision tree 

Ryan- just talked to Joseph- and if you could take the pen on this (as Carolyn is at a forum and I am going into the 
briefings) we would appreciate it 

Request is for simple decision tree-

Letter goes out today- with two boxes-

(1) they agree to negotiate- what follow; 

(2) or they don't- what follows-

so what happens in each scenario and what can be said publicly. 

The request is for this product for the 4 p. briefing today. 

I have asked James and Paul to work on this- so please loop them in 

Thank you 

Jta{y11a 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
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This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information biothers than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 11:02 AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Sulbje,ct: !Vlississauga decision tree 
Im:pmtarlee: High 

Hi everyone, 

PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly 
signature today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens on each step (messaging, 
etc). 

Halyna- can you guys take the lead on this, with input from Rick and Rula? Let's chat over the 
phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

SH·va 
Executive Assistant (A) to the Deputy Minister of Energy 

Hearst Block 4th Fir, 900 Bay St Toronto ON M7 A 2E I 
Tel: 4!6-325-2371, Email: .loscpb.Si!va(fl)ontario.ca 
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From: 
Sent: 
To: 
Cc: 

Attachments: 

King, Ryan (ENERGY) 
Ociober 24, 2011 1 :56 PM 
Silva, Joseph (ENERGY) 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehob, James (ENERGY); 
Jennings, Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); 
Sharl<awi, Rula (ENERGY)· 
RE: 
Eastern Power Decision Tree.doc 

Draft decision tr'ee attached, Please let us knm' any additions/ suggestions 

-----Original Message----
From: Rehob, James (ENERGY) 
Sent: October' 24, 2011 1:41 Pf~ 

To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: 

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite 
good from LSB perspective given one- slide -fm-mat - Ryan? 
James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October' 24, 2011 1:40 Pf~ 

To: Rehob, James (ENERGY); King, Ryan (ENERGY) 
Sub:ject: 

Hi guys hotv ar'e 1-1e doing cvi.th decision tree? Our brie-fings ar·e $oving quickly 

Sent using BlackBerry Wireless 





; 
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From: 
Sent: 
To: 
Cc: 

Rehob, James (ENERGY) 
October 24, 201 ·1 2:08 PM 
King, Ryan (ENERGY) 
Calwell, Camlyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Further LSB Comments on Slide 

Hi, Ryan - yes, the format is quite different then the last version but in general, I do 
think it works - 1. In the first box, I had taken care to add the phrase "non-binding" in 
front of ''letter" (the Minister issues a non-binding letter to the OPA, as discussed. 
Minister could attempt to issue a binding letter of direction, but for the reasons discussed 
previously his authority to do so is somewhat unclear; 2. I note that the word ''negotiations" 
was not always paired with ''discussions'' in the various boxes, and could have been. I'll just 
Hag that for you. 
3. I further note that the slide references the settlement of "all'' costs - certainly there 
is a choice matr'ix - one could have referenced "cer'tain/ all" costs instead. However, I'm not 
clear on whether this approach is settled and reference to ''all" is required. 
4. In final box cleal.ing vJith legal action OPA might take, consider adding the vJord "etc." 
after "discriminatory action'' as that is only one of a few options which Easter Power could 
pursue under the contract in my view. 
Those are my further· comments on your· good sli.de. 
Thank you! 
James 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 1:56 PM 
To: Silva, Joseph (ENERGY) 
Cc: Cahvel1, Car"olyn ( ENEI1GY); Penm, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings, 
Rick (ENERGY); Jenk:lns, Allan (ENERGY); McKeever', Garr'y (ENERGY); SharkaVJi, Rula (ENERGY) 
Subject: l<E: 

Oraft decision tree attached. Please let us know any additions/suggestions 

-----Original Message----
From: Rehob, James (ENERGY) 
Sent: October 24, 2011 1:41 PM 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: 

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite 
good fr-om LSB perspective given one-slide for-mat - Ryan? 
James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 1:40 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Subject: 

Hi guys how are we doing with decision tree? Our briefings are $oving quickly 

Sent using BlackBerry Wireless 





From: 
Sent: 
To: 

Rehob, James (ENERGY) 
October 24, 201 i 2:13PM 
King, Ryan (ENERGY); Silva, Joseph (ENERGY) 

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
RE: 

The only thing I would note is that, unless we radically change the 
most if not all letters to the OPA from the Minister (directions or 
(certainly subject to disclosure under FIPPA). Hence, we'll likely 
of public/media positioning at the ready (just one lawyer's view) 
itself then on a further slide. 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:07 PM 
To: Silva, Joseph (ENERGY) 
Cc: Rehab, James (ENERGY) 
Subject: RE: 

process in this case 1 

otherwise) are public 
want to have some level 
if not on the slide 

Can you please call me? Most of the steps in this process, I assume are fully confidential 
including the OPA discussions. Messaging would only apply in the event a settlement has been 
reached or in the alternative, the matter proceeds to the courts. I can add messaging in 
hel'e but I don't believe tile!'e lvould be much else unless it is the r~inister' s intent to make 
these proceeding public. 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 2:03 I)M 
To: King, Ryan (ENERGY) 
Cc: CalvJeJl, Ca!'olyn (ENERGY); Pe1·un, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeeve1·, Ga1-ry (ENERGY); Sha1•kaloJi, 1\ula (ENERGY) 
Subject: RE: 

Thanks Ryan. We'll need to add comms messaging/positioning under each one ... 

----Original Message----
From: King, Ryan (ENERGY) 
Sent: Octobe!" 24, 2011 1:56 PI~ 

To: Silva, Joseph (ENERGY) 
Cc: Calwel1, Col'olyn (ENERGY); Pe!'Un, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); r'icKeever, Ga1-ry (ENERGY); Sha1·katoJi, Rula (ENERGY) 
Subject: RE: 

Draft decision tree attached. Please let us lcnow any additions/suggestions 

-----Original Message----
Fmm: Rehab, James (ENERGY) 
Sent: October 24, 2011 1:41PM 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: 

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite 
good from LSB pel~spective given one-slide format - Ryan? 



James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 1:40 PM 
To: Rehob, James (ENERGY); King, Ryan (ENERGY) 
Subject: 

Hi guys how are we doing with decision tree? Our- bl"iefings ar-e $oving quickly 

Sent using BlackBer-ry Wireless 

2 



From: 
Sent 
To: 

King, Ryan (ENERGY) 
October 24, 2011 2:49 PM 
Silva, Joseph (ENERGY); Rehob, James (ENERGY) 

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
RE: 

Attachments: @ 

Revised decision tree attached. 

-----Original Message-----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 2:34PM 
To: Rehob, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENER 

Eastern Power· Decision Treev2.do( (38 l<B) 





R E: - Enterprise Vault Archived Item Page l of2 

From l<ing, Ryan (ENERGY) Date October 24, 2011 2:49:29 PM 

To Silva, Joseph (ENERGY); Rehob, James (ENERGY) 

Cc Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 

RE: 

Revised decision tree attached. 

-----Original Message-----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 2:34 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Camlyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: Re: 

Tx James 

Ryan will tweak ... 

Ryan - will need pis within next 15 mins or so 

Sent using BlackBerry Wireless 

----- Original Message ----
From: Rehob, James (ENERGY) 
To: King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Sent: Mon Oct 24 14:12:42 2011 
Subject: RE: 

The only thing I would note is that, unless we radically change the process in this case, most if not all 
letters to the OPA from the rvlinister (directions or otherwise) are public (certainly subject to disclosure 
under FIPPA). Hence, we'll likely want to have some level of public/media positioning at the ready (just one 
lawyer's view) - if not on the slide itself then on a further slide. 

-----Original ~1essage-----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:07 PM 
To: Silva, Joseph (ENERGY) 
Cc: Rehob, James (ENERGY) 
Subject: RE: 

Can you please call me' Most of the steps in this process, I assume are fully confidential including the OPA 
discussions. Messaging would only apply in the event a settlement has been reached or in the alternative, 
the matter proceeds to the courts. I can add messaging in here but I don't believe there would be much 
else unless it is the Minister's intent to make these proceeding public. 

-----Original ~1essage-----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 20ll 2:03 PM 
To: King, Ryan (ENERGY) 
Cc: Calwell, Camlyn (ENERGY); Perun, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings, Rick 



RE: - Enterprise Vault Archived Item 

(ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 

Subject: RE: 

Thanks Ryan. We'll need to add comms messaging/positioning under each one ... 

-----Original Message-----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 1:S6 PM 
To: Silva, Joseph (ENERGY) 

Pnge 2 of.:?. 

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY); Jennings, Rick 
(ENERGY); Jenkins, Allan (ENERGY); r~cl<eever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 

Subject: RE: 

Draft decision tree attached. Please let us know any additions/suggestions 

-----Original Message-----
From: Rehab, James (ENERGY) 
Sent: October 24, 20111:41 PM 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: 

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite good from 
LSB perspective given one-slide format- Ryan? 

James 

-----Original Message-----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 1:40 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Subject: 

Hi guys how are we doing with decision tree? Our briefings are $oving quickly 

Sent using BlackBerry Wireless 

07/0.'i/?01? 



[-_ 

Minister sends 
letter to OPA 

asking them to 
begin 

discussions/negoti 
ations with 

Eastern Power 

-----------

OPA initiates 
discussion with 
Eastern Power 

l 
Eastern Power agrees to 
discussions/negotiations, 
ceases construction and 
related activities. 

Eastern Power agrees to 
discussions but continues 
construction 

OPA engages Eastern 
Power on relocation 

OPA provides monetary 
settlement for all costs 
Incurred to date 

OPA engages 
Eastern Power on 
relocation options 

OPA provides monetary 
all costs 

date 

Eastern Power may 
initiate legal action for 
damages against OPA 
for breach of contract 





Front: 

Sen~: 

To: 

Perun, Halyna N. (ENERGY) 

October 24, 2011 4:32PM 

Calwell, Carolyn (E~JEI;;GY); Rehob, James (ENEI=<GY); Johnson, Paul (ENERGY) 

FW: Letter from the Minister 

i\t!aehmen!s: ·1 0-24-1 'I - IVlinister Letter- Greenfield - CAnclersen.pdf 

Halyna N. Perun 
NGireclor 
Lepa! Services Branch 
Ministries of Energy & Infrastructure 
777 Elay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
l"h (416) 325-6681 I Fax: (416) 325-1781 
BEl: (416) 671-2607 
E·mail: Halyna.Perun2@ontario.ca 

~Jot ice 
This communication may be solicitor/client privileged and contain confidential information intended only 
fm the person(s) to whom it is acldressecl. 1\ny dissemination or use of this information by others than the 
intendecll·ecipient(s) is prohibited. If you have received this message in error please notify the writer and 
permanently delete the message ahd all attachments. Thank you. 

from: Silva, Joseph (ENERGY) 
Se11t: October 24, 2011 4:28 PM' 
To: Perun, Halyna N. (ENERGY) 
SU'b]ec[: FVJ:' Letter from the t~inister 

frtlHTI~ Silvat Joseph (ENEHGY) 
Se'"t: Octo bee 24, 2011 4:22 Pl'1 
To: Hume, Steen (CAB) 
Cc: Lindsay, David (ENERGY) 
Sub_j,eet: FW: Lette1· from the Ministc,r 

Hi Steen- here's the letter that went to Colin Andersen. 

Joseph 

l G/2.5/20 1 l 



Ministry of Em~rgy 

Office of tlle Minister 

4111 Floor, Hearst Block 
800 Gay Street 
Toronto ON fv17A 2E·! 
Tel.: 4 ·JG-327-.0758 
Fax: t116-327-6-15tJ 

October 24, 20'1 ·1 

Mr. Colitl Andersen 
Chief Executive Officer 

l\llinlstOro de !'Energfe 

Bureau du ministre 

4~ 8!8ge, Edifice Hearst 
900, rue BBy 
Toronto ON M7!-\ LE·l 
TeL: 416 327-6758 
T810c.: 'i16 327-6754 

Ontario Power Authority 
'1600-120 Adelaide Street West 
Toronto ON M5H 1T1 

Dear Mr. Andersen: 

Community opposition to the Greer1field South Generation Facility, currently under 
construction in Mississauga, is well documented. On October 12'h, Council of the City of 
l\i1ississauga passed a resolution asking the government to take immediate action to stop 
construction and return the site to pre-construction condition. In addition, condominium 
towers were recently constructed in the general area of the plant 

The government has heard the community's concerns about this plant proceeding as originally 
planned, prompting our intention to relocate the plant. 

Accordingly, I am requesting t11at the Ontario Power Authority commence discussions on a 
1xiority basis with Greenfield South Power Corporation, as project proponent, that would lead 
to a satisfactory resolution of the Mississauga site. 

Sincerely, 

;?c0~/// 
?/~- ) 

Christopher f3entley 
1\Jlinister 

c Davie! lindsay, Deputy Minister 



From: 
Sent: 
To: 
Cc: 
Subject: 

Perun, Ha!yna N. (EI,JERGY) 
October 24, 201 1 5:29 PM 
Silva, Joseph (EI\IERGY) 
Calwell. Carolyn (E~IERGY): Rehab, james (E~JERGY) 
follow up 

Hi- There E1re termination provisions in the agreement- but none that apply \o the clrcumstances at lssue. OPA's 
recourse is io repudiate the contracl, which puts Eastem Power in a position to sue the OF' I\ ·for breach of contrc:cL I 
revievvecllhis wi!h fvlike Lyle·- a~J thought maybe there ·was something ! was n1iss!ng -·but he confirmed this. 

J·{a(ymi 

Haiyna f·~. Perun 
AiDi:·ector 
Legal Services Eiranch 
Ministries of Ellergy & !nf!·asln.Jcture 
777 Bay Stn3et, 4th Floor, Suite 425 
Toronto, ON rv15G 2E5 
Ph: ( ~1 Hi) 325-6681 / Fax: ( 416) 325- '1 7B·1 
EJ,B: (!JiG) 671-2607 

E-rn a i I : tls.tL'Llm.E'~LlUlJJQl.C.•D.t2:!12J:il. 

hlotice 
This comrnunica!iun may be soJiciior/ciien! privileged and contain confidential information intended on!y for the person(s) 
\o 'i,rhorr·~ it is addressed. fl.ny dissemination or use of this inforrnation by other·s than the intended rE~ciplent(:::) is 
prohibited. If you hcwe received this message in etTor please notlfy the writer and perrnanent!}t delete the messape a1ld 
all attachments. Thank you. 





/-

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Thanks very much. 

Silva, Joseph (ENERGY) 
October 24, 2011 3:00 PM 
Rehab, James (ENERGY); King. Ryan (ENERGY) 
Calwell, Carolyn (ENERGY); Peron, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
RE: 
Eastern Power Decision Tree v3.doc 

Tried to make it simpler (redundant now but easier to follow). 

·····Original Message····· 
From: Rehab, James (ENERGY) 
Sent: October 24, 2011 2:56 PM 
To: King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Cc: Calwell, Car"olyn (ENERGY); Penrn, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: 

Hi, it's a bit busy but can't be helped given need expressed for comms points. Nothing 
·Ftwther· ·Fr·om me on this version (captures most of LSB' s previous comments ver·y effectively. 
Great wor"k, Ryan! 
Let me know if you need anything further · x.56676 James 

·····Original Message····· 
From: King, Ryan (ENERGY) 
Sent: October 24, 2811 2:49 PM 
To: Silva, Joseph (ENERGY); Rehab, James (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: 

Revised decision tree attached. 

····-Original Message····· 
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 2:34 P~l 

To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: Re. 

Tx James 

t\yan t>Jill t~;-Jeak ... 

Ryan · will need pls within next 15 mins or so 

Sent using BlackBerry Wireless 

··-·· Original Message ····· 
From: Rehab, James (ENERGY) 
To: King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Peron, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Sent: r·1on Oct 24 14: 12:42 2011 
subject: RE: 

The only thing I would note is that, unless we radically change the process in this case, 
most if not all letters to the OPA from the Minister (directions or otherwise) are public 



(certainly subject to disclosure under FIPPA). 
of public/media positioning at the ready (just 
itself then on a further slide. 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:07 Pf~ 

To: Silva, Joseph (ENERGY) 
Cc: Rehab, James (ENERGY) 
Subject: RE: 

~ \ .... , 
Hence, "e' ll likely want to have some level 

one lawyer's view) - if not on the slitde 

Can you please call me? Most of the steps in this process, I assume are fully confidential 
including the OPA discussions. Messaging "ould only apply in the event a settlement has been 
reached or in the alternative, the matter proceeds to the courts. I can add messaging in 
here but I don't believe there "auld be much else unless it is the Minister's intent to make 
these proceeding public. 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 2:03 PM 
To: King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: 

Thanks Ryan. We'll need to add comms messaging/positioning under each one ... 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 1:56 PM 
To: Silva, Joseph (ENERGY) 
Cc: Calwell, Ca!'Dlyn (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); ~lcKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: 

Draft decision tree attached. Please let us know any additions/suggestions 

-----Original Message----
From: Rehab, James (ENERGY) 
Sent: October 24, 2011 1:41 PM 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: 

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite 
good from LSB perspective given one-slide fol'mat - Ryan? 
James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 1:40 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Subject: 

Hi guys how are we doing with decision tree? Our briefings are $oving quickly 

Sent using BlackBerry Wireless 

2 
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From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 24, 2011 4:32 PM 

To: Calwell, Carolyn (ENERGY); Rehab, James (ENERGY); Johnson, Paul (ENERGY) 
FW: Letter from the Minister 

Attachments: 10-24-1 ·1 - Minister Letter- Greenfield - C!\ndersen.pdf 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
'?77 Bay Street, 4th Floor, Suite 425 
Toronto, 01~ M5G 2E5 
Ph: (416) 325-6681/ Fax: (4'16) 325-i78i 
BB: (416) 671-2607 
E-mai!: .tL~y_na.PerurlfJWontario.G£ 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recfplent(s) is 
prohibited. !f you have received this message In error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 4:28 Pf·~ 
To: Perun, Halyna N, (ENERGY) 
::>UOJE:ct: FW: Letter from the Minister 

from: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 4:22PM 
To: Hume, Steen (CAB) 
Cc: Lindsay, David (ENERGY) 
Subjr:ct: FW: Letter from the Minister 

Hi Steen- here's the letter went to Colin Andersen. 

Joseph 



' 



Minisi:rf of Energy 

Office of the Minisier 

4m Floor, f"·le2rst B!od: 
900 Bey S~reet 
Toronto 01\l M7/"c 2E"i 
Tel.: 416·327-·6758 
Fax: 416-327-6754 

October 20i I 

Mr. Colin Andersen 
Chief Executive Officer 

Bureau du minisire 

4" Gl2f~e, 0dif!c6- Hearst 
900, rue B2y 
Toronio ON FJi7A 2f:.·t 
Ttl· 416 327-6758 
Telec.: 416 327-6754 

Ontario Power J\uthortty 
1600-120 /\defaide Street VVest 
Toronto ON MSH fT·J 

Dear Mr, Andersen: 

Cornrnunfty opposition to the Greenfield South Generation F acllfty, currently under 
construction in Mississauga, is wei! documented. On October 1in, Council of the City of 
[\Jiississauga passed a resolui!on asking the government to take immediate action to stop 
construction and return the site to pre-construcUon condition. 1n addition, condomin~urn 
towers vvere recently constructed in the genera! area of the plant. 

The government has heard the community's concerns about this p~ant proceeding as origtna!ly 
p1anned, prom piing our intention to relocate the pi ant 

.A.ccordingiy, I am req~Jesting that the Ontario Power Authority commence dlscussions on a 
pr'1ority bas\s with Greenfield South Power as project proponent, that woutd fead 
to a satisfactory resolution of the Mississauga site. 

Christopher Hc"ntiPV 

Minister 

c: David Lindsay, Dsputy Minister 





From: 
Sent 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
October 24, 2011 4:39 PM 
'Michael Lyle' 
Calwell, Carolyn (ENERGY) 

letter from the Minister 
Attachments: 10-24-11 - Minister letter- Greenfield - CAndersen.pdf 

Privileged and Confidential 

Hi Mike- just picked up your message. The letter was sent already- we did not have a chance to review draft with you in 
advance. I'd like to review something the Deputy said at the briefing today of our new Minister- could you please call me 
when you have a chance? 

Thank you 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON fVI5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Ha!yna.Perun2@ontario.ca 

Notice 
This communication may be soHcltor/dient privileged and contain confidential information intended only for the person(s) 
to whom it 1s addressed. Any disseminaHon or use of this Jnformation by others than the intended reciplent(s) fs 
prohibited. Jf you have received this message in error please notify the writer and permanently delete the rnessage and 
all attachments. Thank you. 

1 
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M.infstry of Energy 

Ofilce of ihe Mlnlsfer 

41
" Fioor, Hems! Block 

900 Say Street 
Toronto ON M7/J.. 2Ei 
TeL: A16~327-6758 

Fax: 416-327-6754 

October 2011 

Mr. Colin Andersen 
Chief Executive Officer 

i\liinist2re de 

Buresu du ministre 

4"· &t;:;ge, UJiflce Hearst 
SOQ, rue 8dy 
Toronto ON M7A 2E"I 
T8!.: -116 327-6758 
T erec:. : 416 327-6-; 54 

Ontario Power Authority 
·1600-120 /\de!Bide Street VVest 
Toronto ON M.5H ·t Ti 

Dear Mr. Andersen: 

Community opposition to the Greenfield South Generation Facifity, current!y under 
construction 1n Mississauga, is vvel! documented. On October i2u1

, Council of the City of 
Mississauga passed a resolution asking the government to take immediate action to stop 
construction and return the site to pre-construction condition. tn addition, condominium 
towers were recently constructed ln the genera! area of· the plant. 

The government has heard the community's concerns about this p!ant proceeding as originally 
planned, prompting our Intention to re!ccate the pianL 

/-.>..ccorcllngfy, I am requesting ill at the Ontario PovJer Authority commence discussions on a 
"''~'."" basis with Greenfield South Povver Corporation, as project proponent, that vvou~d lead 
to a satisfactory resofuiion o"f the Misslssauga site. 

Sincerely, 

Christopher Rc<niicov 

!\1inister 

c: David Lindsay, Deputy ~.JHnister 





From: 
Sent: 
To: 
Cc: 

Attachments: 

Perun, Halyna N. (ENERGY) 
October 24, 201 ·1 4:34 PM 
Lung, Ken (JUS); Slater, Craig (JUS) 
Calwell, Carolyn (ENERGY) 
FW: Toronto Star: Full steam ahead on "cancelled" gas plant 
·1 0-24-1 ·1 - Minister Letter - Greenfield - CAndersen.pdf 

FYI-· also, Minister signed letter to OPA. -and it was sent this aft- attached 

J(afyna 

Ha!yna N. Perun 
A/Director 
Legaf Services Branch 
Ministries of Energy & Infrastructure 
777 Bay 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (4'16) 325-'1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemfnatlon or use of this information by others than the intended recipient(s) is 
prollibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Energy In The News (ENERGY) 
Sent: October 24, 2011 3:51 PM 
To: Bacci, Gloria (ENERGY); Biggs, Megan (ENERGY); Brown, Nzinga (ENERGY); Calwell, Carolyn (ENERGY); Carson, 
Cheryl (ENERGY); Cayley, Daniel (ENERGY); Cheung, Cathy (ENERGY); Collins, Jason R. (ENERGY); Cooper, Linda 
(ENERGY); Dier, Kirby (ENERGY); Dreyfuss, Eric (ENERGY); George, Shemain (ENERGY); Gerard, Paul (ENERGY); Gibbs, 
Diana (ENERGY); Gordon, Robert (ENERGY); Johnson, Paul (ENERGY); Kacaba, Jennifer (ENERGY); King, Ryan 
(ENERGY); Kourakos, Georgina (ENERGY); Kovesfalvi, Sylvia (ENERGY); Krstev, Viki (ENERGY); Kulendran, Jesse 
(ENERGY); Landmann, Peter (ENERGY); lindsay, Ken (ENERGY); Linington, Brenda (ENERGY); Malcolm, Pauline 
(ENERGY); Mieto, Erika (ENERGY); Mitchel!, Andrew (ENERGY); Mo1ton, Robert (ENERGY); Nutter, George (ENERGY); 
O'Donnell, Chery! (ENERGY); Olsheski, r~ark (ENERGY); Oxford, Kelly (ENERGY); Perry, Ann (ENERGY); Perun, Halyna N. 
(ENERGY); Pitkeathly, Doreen (ENERGY); Prithipal, Shantie (ENERGY); Rehob, James (ENERGY); Renwick, Meredith 
(ENERGY); Sharkawi, Rula (ENERGY); Shear, Dan (ENERGY); Silva, Joseph (ENERGY); Sluiman, Harmony (ENERGY); 
Smith, Mark (ENERGY); Springman, Hartley (ENERGY); Stefanac, Rosalind (ENERGY); Sylvis, Laura (ENERGY); Thompson, 
Erin (ENERGY); Todd, Brian (ENERGY); Wismer, Jennifer (ENERGY); Wolgelerenter, Debbie (ENERGY); Zoladek, Marta 
(ENERGY) 
::>u<DJe<ct: Toronto Star: Full steam ahead on "cancelled" gas plant 
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Robert Benzie and Tanya Talaga 
Queen's Park Bureau 

Major work is continuing on a controversial Mississauga gas-fired power plant one month after Premier Dalton McGuinty's 
campaign pledge to stop it. 

Progressive Conservative Leader Tim Hudak unveiled photographs taken Monday showing a huge generator en route to 
the site near Sherway Gardens. 

"This Mississauga power plant was supposed to have been cancelled by Dalton McGuinty during the election campaign," 
Hudak told reporters at Queen's Park. 

"It's now 18 days later and the plant is being continued to be built. In fact, this is the most expensive component of what's 
probably a $300- to $400-million project," said Hudak 

"Are they now breaking a promise only three weeks after the election?" he said, suggesting McGuinty is up to "the same 
old tricks to waste money." 

On Sept. 24, in a surprise move just 12 days before the tightest election in decades, the Liberals revealed the 280-
megawatt plant would be moved to a different location. 

The Saturday announcement- deliberately withheld from political journalists covering the campaign by order of senior 
Grits who only wanted less critical local media in attendance- was designed to save the party's seats in Mississauga 
and Etobicoke. 

It was a successful strategy as all area Liberals were re-elected on Oct. 6. 

But in a brief statement Monday, newly minted Energy Minister Chris Bentley, who was not available for comment, had no 
explanation for why the work is continuing. 

"The Ontario government is committed to relocating the natural gas plant originally planned for Mississauga," said 
Bentley, adding the Liberals would "work with the company to find a suitable location for this plant." 

"More information will become available as discussions progress." 

NDP Leader Andrea Horwath said Ontarians some straight answers from the government. 

"What the Liberals should do is to tell the people of Ontario how much it's going to cost to cancel that gas plant, to start 
taking it apart instead of building it," said Horwath. 

"That's a commitment they made to the people of those ridings," she said. 

Eastern Power, which is building the plant, did not immediately return calls or email messages from t11e Star on Monday. 

During the campaign, McGuinty made no apologies for intervening because the area has become much more developed 
with condos and other housing since the plant was originally proposed. 

"We've got to be very careful where we locate these kinds of things," he said last month. 

Laura Sylvls i Issues and New J':Jedia Officer I i'-1inistty of Energy and ftiinistl-y of lnfrast:ructun: 
o. 416- 325~ 1697 I bb. 4 15~9138-0642 :: taura.~_y.lvis2(Dlontario . .&;_a. 

~ Please consider the environment before printing this email. 
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Ministry of Energy 

Offlce of !he Minister 

<~ 1 ~> Floor, He2rsi Block 
900 Bay S:rt.oe::f 
Toronto ON MIA 2E·; 
TeL: 4'16-327-6753 
';::20C <';-/6-:\27-6754 

October 24, 2011 

Mr. CoHn Andersen 
Chief Executive Officer 

!3uret~u du ministre 

4" t:ic!ge, edifice Ht~ars! 
900. !"ue E-lay 
Toronto ON M7A 2E·t 
TH; 4"';6 327-6758 
Te!ec.: 4'16 327-675,! 

Ontario Power /\uthority 
'1600-'120 ,L\delaide Street VVest 
Toronto ON M5H 1T1 

Dear Mr. Andersen: 

Community opposftron to the Greenfield South Generation Fadlity, currently under 
construction 1n tviississauga, is we1f documented. On October 'I21

h, Council of the City O"f 
MississaUQa passed s resolution asking the government to take immediate action to stop 
construction and return the sfte to pre-construction condition. 1n cKldition, condominium 
to~overs vvere recent!y constructed in the area of the 

The government has r·1e2rd ihe community's concerns about this plant proceeding as orlginaHy 
pfanned, prompting our intention to relocate the plant. 

/-\ccordlngly, I am reque-:::,tlng that the Ontario Power Authority commence discussions on a 
mim"iiv b8sis vvith Greenfield South Power Corporation, as project pr-oponent, that would lead 
to a satisfactory resofution of the Mississauga site. 

Chr!stop!ler Bentley 
Minister 

c David Undsay, Deputy Minister 





From: 
Sent: 
To: 

Rerun, Halyna N. (ENERGY) 
October 26, 2011 10:53 AM 
Calweli, Camlyn (ENERGY) 
Miss!ssauga 

Apparently there is a mtg today at four with SOC; Colin Anderson 1 our OM and Murray Segal 
us advisor OPA has engaged to negotiate w Eastern - DM did not tell me name bu·t is someone 

w engineering backgr-·ound. Just -fyi as VJE 've not been asked to anuthing fur''t::het'"' from our DP1i 

but maybe fvJ/\G might need something - 1vho knows 1 

i- .. :alyna Pertm 
.A \Di rec:t.ol-' 
ph· 416 325 6681 
813: 416 671 2667 

Sent using Blaci<Berry 





From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
October 26, 2011 1 i :08 AM 
Perun, Halyna N. (ENERGY) 
RE: Mississauga 

Andrew Block just called me to talk through comms and risks associated with statements. They 
are sending some messaging over toRula and through Rula to us. They were interested in what 
they could say about the Minister's letter to the OPA and high level thoughts about 
messaging. We talked about the risks associated with contractual interference and the 
spectr·um of statements that are lower risk and higher risk. 

Carolyn 

-----Original Message----
From: Perun, Halyna N. (ENERGY) 
Sent: October 26, 2011 10:53 AI~ 

To: Calwell, Carolyn (ENERGY) 
Subject: Mississauga 

Appar"ently there is a mtg today at four v1ith SOC, Colin Anderson, our Dr~ and Murray Segal 
plus advisor OPA has engaged to negotiate w Eastern - DM did not tell me name but is someone 
" engineering hackground. Just fyi as v1e've not been asked to anuthing further from our DM 
but maybe MAG might need something - who knov1s! 

Halyna Perun 
A \Director· 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 





From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 27, 201 i 9:57 AM 
Calwell, Carolyn (ENERGY) 
Gas plant 

Hi - you ~;Jill be getting a mtg request -from cr·aig to attend a mtg "1i th andrew block to take a 
statement -from him re what he actually said to the reporter re legislation as an option 

I will tell u mor-e "'hen am back 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 





From: 

Sent: 

Calwell, Carolyn (EI,ERGY) 

October 27, 2011 5 20 PIVI 

To: King, Ryan (ENERGY); Dunning, f<ebecca (ENERGY); Silva, .Joseph (ENEf<GY) 

FW IVIN McCallion 

!l.tlachments: IVIN Mayor Missisaugs 28 Oct 2011 (rk).doc 

P!ease see sugnestions in the attached. 

Carolyn 

from: l<ing, Ryan (ENERGY) 
Sent: October 27, 2.011 4:38 Pfv1 
To: Dunning, Rebecca (ENERGY); Siiva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subje,d: FW: lv1N McCallion 

IVIN attached. I'm sending to DMO and Legal fm review in parallel 

From: fvlcl<eever, Gany (ENERGY) 
Sent: October 27, 2011 4:32 Plv1 
To: King, Ryan (ENERGY) 
Cc: Jenkins, Allan (ENERGY) 
Subje:d: MN McCallion 

Attached. Hard copy coming 

i -, 
i ; 

timing. 

J () ( l 



Note to file- October 27, 20 l I 

Prepared by Carolyn Calwell, Deputy Director, Legal Services Branch 

0 Andrew Block, the Minister's press ol1icer, asked to speak to me about an 
encounter with a reporter lium the Mississauga News, in light of Andrew's 
concerns that his comments were misconstrued by the reporter 

" Craig MacLennan was in the room during the conversation that Andrew and! had 
" As background, Andrew advised that about a week ago, aller Cabinet was sworn 

in, he received media calls about the Mississuuga gas plant 
The National Post asked about the Liberals' minority position in the House and 
how that dynamic would affect where they were going on this file 
Andrew responded I hat they were clear on their commitment [to relocate the gas 
plant] and that he couldn't speak fiJr other parties, but he imagined that they 
would be supportive- Andrew c;uggesteclthatthc NP speak to the other parties 
Andrew reported thie> conversation lo the PO, which suggee>tedthat he make the 
point that they don't need to go throLrgh the House on this rnaller --that legislation 
wasn't required 
Andrew had a subsequent conversation with the NP and said that as they don't 
legislate where gas plants will go, they don'tlegislate where they won't go 

~ Yesterday, the PO directed a call from the Mississauga News to Andrew 
@ A local MPP (not Sousa) had said something about legislating in a few weeks 
" The PO asked Andrew to clarify 
• Andrew called the reporter f(Jr the MN and said that this isn't something that 

requires legislation; Andrew compared it to a program decision 
Andrew repeated his statement that typically you don't legislate to site a plant so 
you don'tlcgislate f(Jr removing it 
He advised that he couldn't provide more detailed discussions-- discussions were 
occurring with the company -those discussions needed to happen with the 
company and not through the media 
The reported posed a Ccw hypothclicals about how relocation would occur and 
how an announcement would be made_ Andrew replied that each situation would 
depend on a number of factors 
The reporter seemed a bit fixated on legislation, related to the MPP's comments 
and in the report seems to have missed the points that Andrew attempted to make 



From: Calwell, Carolyn (ENEf,GY) 

Sent: October 27, 201 i 6:24 PM 

To: Botond, Erika (ENERGY); Silva, Joseph (ENEF!GY); Dunn, Ryan (ENEi{GY) 

Cc: l<ulendran, Jesse (ENERGY); King, Hyan (ENERGY); 1\ilacl_ennan, Craig (ENERGY) 

F~e: Eastern Power Messages and O's and A's 

Conficientiai/Solicilor Client Privileged 

F(elocation options are limited and win be diftlcult to realize, particularly with TC a~so in play_ We 
recomrnend agc1inst over-cornmitting on refocatlon. Straight payment rnay ultimately be most cost 
dtective. 

Carofyn 

From: Botoncl, Erika (ENERGY) 
To: S!tva, Joseph (ENERGY); Dunn1 Ryan (ENERGY) 
Cc: Calwel!, Carolyn (ENERGY); l(u!endran, Jesse (ENERGY); l<infJ, Ryan (ENERGY); r"l:cLennan, Craig 
(ENERGY) 
Sent: Thu Oct 27 1fi:21 :38 2011 
SobjE:ct: Re: Eastern Power Messages and Q's and A's 

Hi we've said looking for a new location. That was the anncn1t la~;t rnonlh. V'Jhy has th8t changed? 

From: Silva, Joseph (Ef~ERGY) 
To: Dunn, Ryan (ENEicGY) 
Cc: Calwell, Carolyn (ENERGY); l<ulcndran, Jesse (ENERGY); l<ing, Ryan (ENERGY); Maclennan, Craig 
(ENERGY); Botond, Erika (ENERGY) 
Sent: Thu Oct 27 18:06:33 2011 

RE: Eastern Power Messages and Q~s and A's 

Hf F{yan ·····I unclerstclnd you l'l::we revised Of\;; on ihe 
product vvith our revisions. Thcmks. Joseph 

from: Dunn, Ryan (ENERGY) 
Sent: Octoller 2011 5:43 PM 
To: Dunn, Ryan (ENERGY); Calwcll, Carolyn (ENERGY) 
Cc: f~aclennan, Craig (ENERGY); Botond, Erika (ENERGY) 
Subj.eclt: RE: Eastern !'ower and Q's and A's 

made two 

plant fot· staff rc-:Niew. A.Hclcheci is the 

1) Minister's letter- was not on his first day- I have the line. 
2) I changed I he line "The first is initiating discussions with Eastern Power." To 

'The step is holding discussions with Power." 

Thanks again, 

Ryan 

j i 



Calwell, Carolyn {ENERGY) 

From: 

Sent: 

To: 

Cc: 

Subject: 

Silva, Joseph (ENERGY) 

October 27, 2011 6:07PM 

Dunn, Ryan (ENEHGY) 

Calwell, Carolyn (ENERGY); Kulenclran, Jesse (ENEHGY); King, Ryan (ENERGY); Maclennan, Craig 
(ENERGY); Botond, Erika (ENERGY) 

RE: Eastern Power Messages and Q's and A's 

Attachments: Easter Power- Messages and Qs and Asv2.doc 

Hi Ryan- I understand you have revised Q?.s on the Mississauga plant for staff review. Attached is the 
product with our revisions. Thanks, Joseptl 

from: Dunn, Ryan (ENERGY) 
Sent: October 27, 2011 5:43 PM 
To: Dunn, Ryan (ENERGY); Calwell, Carolyn (E~IERGY) 
Cc: Maclennan, Craig (ENERGY); Botoncl, Erika (ENERGY) 
Subject: RE: Eastern Power Messages ancl Q's and A's 

Hi Carolyn, 

I have made two changes: 

1) The Minister's letter was not sent on his first day- I have removed the line. 
2) I changed the line "The first step is initiating discussions with Eastern Power." To 

"The first step is holding discussions with Eastern Power." 

Thanks again, 

Ryan 

from: Dunn, Ryan (ENERGY) 
Sent: October 27, 2011 5:31 PM 
To: Calwell, Carolyn (ENERGY) 
Cc: Maclennan, Craig (ENERGY); Botoncl, Erika (E~IERGY) 
Subject: Eastern Power Messages and Q's ancl A's 
Importance: High 

Hi Carolyn, 

1 have attached sorne Q's and A's and key messages for the Minister that he needs for a calllornorrow 
morning at 9AM. 

Can someone please look over these ASAP? We would like to send them to him this evening for review. 

All the best, 

Ryan 

Ryan Dunn 
Issues Manager 
Office of the Minister of Enmgy 
0: 416-327-94 73 
M: 416-577-4955 

: \ 

'' 



From: 
Sent: 
To: 

MacLennan, Craig (ENERGY) 
October 28, 2011 11:17 AM 
Calwell, Carolyn (ENERGY) 

can you tcllk to me about stop work orders? 

Craig Maclennan 
Chief of Staff 
Office'of the Minisier of Energy 
Tel: 416-327-3550 





From: 
Sent: 
To: 
Cc: 

Calwell, Carolyn (ENERGY) 
October 28, 2011 3:55 PM 
MacLennan, Craig (ENERGY) 
Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY); Perun, Halyna N. (ENERGY) 
Stop Work Orders 

Confidential/Solicitor-Client Privileged 

You asked for some information about stop work orders, particularly in the context of the Greenfield South gas plant. 

Legislation provides authority for certain persons to issue stop orders or stop work orders in certain circumstances. For 
example, building inspectors have authority to stop construction or demolition work where another order made by that 
inspector (for example, to open up work) is not complied with. Ministry of Labour inspectors can stop work where they 
perceive a situation dangerous to life or property. Similarly, certain people can direct work to stop where dangerous 
circumstances exist pursuant to occupational health and safety legislation. The Environmental Protection Act provides for 
authority to issue a stop order where a contaminant is discharging into the natural environment 

We have no information that any circurnstances as described above exist at the Greenfield South site. 

I also looked at the Amended and Restated Clean Energy Supply Contract for this project. There is no power under the 
contract for the OPA to order or otherwise require the Supplier to stop work. The Supplier is responsible to design and 
build the facility. While the contract provides for standards in that regard and allows the OPA to inspect the site to 
ascertain compliance with the contract, the contract does not put the OPA in the position of controlling the construction 
work. 

I would be happy to try to answer further questions. 

Carolyn 

This communication may be ~,olicltor/clienl privileged and contain confidential information oniy intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received !his rnessape in error please notify lhe writer 
and permanently delete the message and all attachrnents. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Silva, Joseph (ENERGY) 
Oclobe,- 24, 201·1 4:2·1 PM 
Perun, Halyna N. (ENERGY); Rehab, James (ENERGY); King, Ryan (ENERGY) 
Calwell, Camlyn (ENERGY); Johnson, Paul (ENERGY); Jennings, Rick (ENERGY); Sharkawi, 
Rula (ENERGY) 
RE: 
Eastern Power Decision Tme v3.cloc 

Yep, voila. Many thanks for your help! 

-----Original Message----
From: Perun, Halyna N. (ENERGY) 
Sent: Octobel' 24, 2011 4:07 Pl"l 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calt0ell, Carolyn (ENERGY); Johnson, Paul (ENERGY); Jennings, Rick (ENERGY); Shal'ka~Vi, 

Rula (ENERGY); Silva, Joseph (ENERGY) 
Subject: Re: 

Hi - Craig M asked for an ''overlay" of what min can/ cannot say - to be added to the decision 
tree doc - and comms need to be looped in - thanks 

Halyna Per'Uil 
A \DirectOI' 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message ----
From: Silva, Joseph (ENERGY) 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Cal'olyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Sent: Mon Oct 24 15:12:21 2011 
Subject: Re: 

Thanks very much James 

Sent using BlackBerry Wireless 

----- Original Message ----
From: Rehab, James (ENERGY) 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Sent: Mon Oct 24 15:10:58 2011 
Subject: RE: 

Hi, Joseph - looks good - final comment would be that you may wish to re-add the colour to 
the ''Legislative" option box since it is a special option - it involves the Legislature 
taking a very deliberate action in respect of a commercial transaction. Consider -
otherwise, those ai'C my comments. Please do let me know if you requi1'e anything fLwther 
x.56676. 
James 



-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 3:00 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: 

Thanks very much. Tried to make it simpler (r-edundant now but easier to follow). 

-----Original Message----
From: Rehab, James (ENERGY) 
Sent: October 24, 2011 2: 56 P~1 

To: King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: 

Hi, it's a bit busy but can't be helped given need expr·essed for comms points. Nothing 
fur·ther· from me on this ver·sion (captures most of LSB' s pr·evious comments very effectively. 
Great 1vork, Ryan! 
Let me know if you need anything further - x.56676 James 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:49 PM 
To: Silva, Joseph (ENERGY); Rehab, James (ENERGY) 
Cc: Calwell, Car•olyn (ENERGY); Per·un, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: 

Revised decision tree attached. 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 2:34 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: Re: 

Tx James 

Ryan will tweak ... 

Ryan - will need pls within next 15 mins or so 

Sent using BlackBerry Wireless 

----- Original Message ----
From: Rehab, James (ENERGY) 
To: King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Sent: Mon Oct 24 14:12:42 2011 
Subject: RE: 

The only thing I would note is that, unless we radically change the process in this case, 
most if not all letters to the OPA from the Minister (directions or otherwise) are public 
(certainly subject to disclosure under FIPPA). Hence, we'll likely want to have some level 
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of ·public/mecl:ia positioning at the l'eacly (just one la1vyer' s vie10) - H not on the slide 
itself then on a further slide. 

-----Original Message---·· 
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:07 PfV1 
To: Silva, Joseph (ENERGY) 
Cc: Rehob, James (ENERGY) 
Subject: llE: 

Can you please call me? Most of the steps in this process, I assume are fully confidential 
including the OPA discussions. Messaging would only apply in the event a settlement has been 
reached or in the alternative, the matter proceeds to the courts. I can add messaging in 
here but I don't believe there would be much else unless it is the Minister's intent to make 
these proceeding public. 

·-·--Original Message----
FI'om: Silva, Joseph (ENERGY) 
Sent: Octobe1· 24, 2011 2:03 PM 
To: King, Ryan (ENERGY) 
Cc: Cal well, Carolyn ( HJERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: 

Thanks Ryan. We'll need to add comms messaging/positioning under each one ... 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October· 24, 2011 1:56 Pf•1 
To: Silva, Joseph (ENERGY) 
Cc: Cah,eli, Carolyn (ENERGY); Pe1·un, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject. RE: 

Draft decision tree attached. Please let us know any additions/suggestions 

-----Original Message----· 
From: Rehab, James (ENERGY) 
Sent: October 2.4, 21311 1:41 Pf•i 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Cai'olyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: 

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite 
good from LSB per·specti ve given one- slide for·mat - Ryan? 
James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: Octobel' 24, 2011 1:40 Pr·i 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Subject: 

Hi guys how are we doing with decision tree? Our briefings are $oving quickly 

Sent using BlackBerr·y Wir·el.ess 
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Eastern Power does not 
agree to discussions and 
continues construction 

OPA engages Eastern 
Power on relocation 

OP!\ provides monetary 
settlement for all costs 
incurred to date 

OPA engages 
Eastern Power on 
relocation options 

OPA provides monetary 
settlement for all costs 
incurred as of x date 





Frorn: 
Sent 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
October 31, 2011 2:30 PM 
Rehob, James (ENERGY) 
Calwell, Carolyn (ENERGY) 
Your ern ail 

Hi James - in addition to your email vJe have been asked to cr·eate a dr-aft letter of dl.rection 
as well (despite no clear legal authority ... ) So could you also please take a stab at that
thank you 

Halyna Per·un 
~-\Director 

Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 





From: Perun, Halyna N. (ENERGY) 
Sent October 31, 2011 2:40 PM 
To: Rehob, James (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 

Re: Your email 

Hi - also James recall that Mike Lyle said that repudiating contract does not necessarily 
mean that proponent vJill stop wor·k on the plant - could you please outline that as vJell in 
your email? My apologies for sending you several emails 

Halyna Perun 
A \Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message ----
From: Perun, Halyna N. (ENERGY) 
To: Rehab, James (ENERGY) 
Cc: Calwell, Carolyn (Ef"ERGY) 
Sent: Mon Oct 31 14:29:33 2011 
Subject: Your email 

Hi James - in addition to your· email we have been asked to create a draft letter· of direction 
as well (despite no clear legal authority ... ) So could you also please take a stab at that
thank you 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 





From: 
Sent: 
To: 
Cc: 

Rehob, James (ENERGY) 
October 31, 2011 247 PM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 
Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good after·noon, Halyna. I write in order to provide you with rny views and analysis in relation 





Grccnlic!d South Gas Plant- Legal Authority lssucs- Enterprise Vault Archived Item l of3 

Fro-m Rehob1 Jarnes (ENERGY) Date Octobe1· 31, 2.011 2:47:06 PivJ 

To Perun 1 Halyna f\l. (EI'~ERGY) 

Cc Calv1eii, Carolyn (ENERGY) 

Greenfield South Gas Plant·· Legal Authority Issues 

Privileoed & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the 
authority to direct the OPA as regards the Greenfield South Gas Plant contract, including our options, as I 
see them, in this regard. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial 
steps in relation to the Greenfield South contract? 

Conclusions: 

• the better view is that the Minister does not have clear, legal authority to so direct !he 
OPA. 

o Based on the clear language of s.25.32(4)-(7), and In particular (4) and (5), once the 
"initiative" (including a procurement contract) is passed to the OPA, the Crown ceases to have 
any direct legal authority to further direct the OPA in relation to that initiative. 

o to craft a direction which aims to provide !he "look and feel" of a bin1dif1o. 
statutory direction to the OPA in relation to the Greenfield South are suscrepl:ible 
to legal challenge, a potential judicial review of the Minister's exercise of his 
statutory authority. There is, in my opinion, a sound legal basis to base such a challenge in 
terms of the Minister having exceeded his statutory authority in this regard. 

o Potential alternative - 25.32(7): There exists a potential argument aimed at 
distinguishing a direction made under (4) from one made under (7), with the objective of 
attempting to disconnect the independence language (that the OPA assumes all 
responsibilities and liabilities of the Crown, etc.) provided for in (4) and (5) from the OPA's 
position when directed under (7). 

w Subsection (7) does refer back to clause (4)(a) in order to isolating the "initiative" (e.g. 
procurement contract) about which the (7) direction is to be made, and does not include 
explicit language relating to the transfer of responsibility and liability of the Crown to the 
OPA. 

• However, I view this approach as weak since, in my view, (7) is an extension of (4) and 
part of the system of provisions which was designed to provide the Government with an 
alternative mechanism to transfer initiatives created under (4) to the OPA. It does not, 
in my respectful view, operate as an independent authority outside of those provisions. 

~ If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), 
there is no explicit statutory restriction on Crown's ability or inability to further direct the 
OPA. 

• However, one presumably can not ignore the OPA's express "natural person powers" 
under 25.4(5) and, absent the express authority to further direct the OPA in relation to 
(7), the issue is at least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by 
the Minister appears to me to militate toward the OPA having full, unfettered discretion 
to carry out the terms of its direction once an initiative of this type is passed to it. 

@ However, the (7) argument does exist and may provide some very modest (weak, in my 
own assessment) basis upon which to found a further direction to the OPA in relation to 
a CES contract previously passed to it. 

Relevant Sl<3!Ut01"/ Provisions and Framework 
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• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable 
energy supply and capacity under EA s.25.32(4) (references to demand management, reduction, etc., 
are excluded for l11is email as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the 
Minister to "put" or "place" contracts which have their genesis in a Crown procurement or 
initiative with the OPA. Those contracts can be said to have their legal genesis in a Crown 
(including Crown agency such as OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, 
having been fully negotiated, placed with the OPA. 

o These transitional authorities can be used both for the procurement of renewables and non
renewables, 

o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to 
be a cost-recoverable procurement contract, compliant with the IPSP, which removes most of 
the regulatory risk re. cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the 
OPA, the OPA is responsible for the completion of the initiative and the Crown is no longer 
responsible or liable for same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe 
under sub-clause 16.5 (b)) to unilaterally assign the contract back to the Crown or a Crown agency, 
such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned 
must have the same (or now lower) credit rating than that of the OPA itself, as provided for by a 
recognized credit rating agency such as Standard & Poors, DBRS, etc .. If successful, the assignment 
back to the Crown would have the legal effect of placing the Crown into the position of counter party 
to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that 

of the Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being 
able to directly negotiate or repudiate the contract, or to take what ever commercial step it wishes to 
take, without having to be concerned with the OPA's appetite to take such step, as dictated by the 
OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate 
outcome of the transaction, at least some of the major commercial steps and timing leading up the 
litigation phase, should it go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would 

be solely legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) 

would be greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore 

liability) for steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity 

within the Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA 

would be open to such an a strategy were its Board of Directors properly approached. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the 
Expropriations Act (Ontario) and potentially solicit the advice of CLOC on the circumstances under which the 
Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

https://clspitdcemmvs l9.cihs.ad.gov.on.ca/enterprisevault!View Message.asp?Vaultlcl= l E... 07/05/2012 



Grccnlicld South Gas p],mt- Legal Authority Issues- Enterprise Vauli Archived !lcm 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street. 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
ia mes. reho_bcfuontario. CQ 

Notice 

Page 3 of 3 

This communication may be solicitor/client privileged and contain confidential information only intended for 
the person(s) to whom it is addressed. Any dissemination or use of this information by others than the 
intended recipient(s) is prohibited. If you have received this message in error please notify the writer and 
permanently delete the message and all attachments. Thank you. 

07105/2012 
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Fmrrn: nehob, James (ENEf\GY) GY:J C<t·-vt'l/.~&<__ is: 
cS:V( -o 1/;; Ociober3i, 20112:47 PM 

To: Rerun, Halyna H. (ENERGY) 

Cc: Calwell, Carolyn (ENEI~GY) 

C'ireenfield South Gas F'[ant- Lega! Authority fssues 

.Eri\/i!~::.9l:_d & CQDJJQsntiaf LegqLAdvig2 J Solicitor & Cli::mt Crivii~d 

October 31, 2011 

Good ;;3fternoon, Hatyna. 1 write in order to provide you 1.Mith my views and analysis in relation to lhe 
authority to direct the OPA as regards U1e Greenfield South Gas Plant contract, inducHng our options, as ! 
see t!'iern, in this regard. 

I{C; Does the fVHnlster have clear, !egal authOrity to direct th'e OP/\ to take any significant commercia! 

steps in relation to the Greenfield South contract? 

0) No, the beU:er viBV:f is that the nmnlster does not have dnat1 
OPA. 

o Based on the clear lannuage of s.25.32(4)-(7), and in patiicular (4) and (5), once the 
"initiative" (including a procurement contract) is passed to t11e ORA, the Crown ceases to 
have any direct legal authority to further direct the ORA in relation to that initiative. 

0 aUen1pl.sto craft 21 direction whkh aims to the "look and feer~ of 3 
hi11rliinc• direction to Um OP.-1\ in relation to the Greenfield South 

a review of the 
exercise o·f his av.thority. There is, In rny a sound legal basis to base 
such a cha!lenge In terms of th8 Minister having exceeded h!s statutory authori~y in this "\ __ j _ 
reoarcL . /- -(-c--I (_;......j "'-f'l--'r 
~ " 

o PotenHal alternative There ex(sts a potenticJ argument'Birned at 
dlstingu!shing a direction made under (4) frorn one rnacie under (7), with the objective of 
attempting to d!s~onneci: the independence l~mnuage (ihat the OP/\. assumes all 
responsibilities and liabilities of the Crown, etc.) provided for in(~) and (5) from the OPP,'s 
position when directed unclet- (7). ----11'(?1ccuv,,,J~s ·lts-r (ofja_.:_r-.s, +-: 

" Subsection (7) does refer back to clause (4)(a) in order to isolating the 
"initiative" (e.g. procurement contract) about which the CT) direction is to be made, 
and does not Include exQJlQlt [angucl~Je relating to the transfer o·f responsibility and 
iiability of the Crown to the ORA 

s However,! view this approach as weak since, in rny view, (7) Is an extension of (4) 
and part of the system of provisions which was designed to provide the Government 
wlth an alternative mechanism to transfer fnitiatlves cmat:ed under (4) to the OP/\. !t 
does not, ln my respectful view, operate as an independent authority outside D"f those 
provisions. 

1e1 lf one atternpts to argue (7) as an Independent aulhorit:;, disconnected from ( 4) and 
(5), there is no ·explicit statutory restriction on Crown's ability or inabtlity to ·furlhEr 
direct the OPA. 

n However, one presumabfy can not lonore the OP/\'s express "natural person powers" 
under 25.4(5) and, absent the express authority to furlher direct the OPA in relation 
lo (7), tile issue is at least overlaid with apprE;ciable doubt. 

01 Finally, the system of provisions relc:1ting to the OP/\'s independence once cnrected by 
the Minister appears to me to militate tmvard U1e OPA havino ful.l, unfettt.:~red 

7 
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Expropriations Act (Ontario) and potentially solicit the advice of CLOG on the circumstances under which the 
Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Tl1anl< you, 

James 

James P.!-1. Rehab 
Senior Counsel 
Ministry of Energy and 
Nlinistrj of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax 4'16-325-'1781 
james.rehob@ontario.ca 

Notlce 
This communication may be solicitor/client privileged and contain confidential information only intended for the 
person(s) to whom it is addressed. Any dissemination or use of this information by others than t11e intended 
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently 
clelete the message and all attachments. Thank you. 



COI,lFIDENTIAL & Pi\IVILEGED 

Declr Minister 

f am w1-iting to you on Qehalf of the Ontario's Power Authorily's.(OPA) Board of Directors with respect to 

U1e Greenfield South Power Plant, which the Ministry of Energy procured in 2004. The OPA was 

subsequently directed to enter into a contract with Greenfield cmd is now the sole counterparty. The 

board clearly understands that the qovernment is comrnHted to not having-the pfant built at its current 

!ocauor(~s cornmitted durin9 the provincial election cmd ou-tlined in 

2o·r·iJ. The purpose of this letter is lo seek dir·ocl.ion on next step 

letter to the OPA on October 24, 

that the government's 

commitment is meL 

The OPA Bocird of Directors tcd{e_s vc:.ry seriqusiy its 

the provincia! goyernment, we would like to 

provides both fair treatrnen~ to the counterparty 

electricity developers generally continue to have 

oeneration continues to be accepted ! 

electricity supply mix. fA>"(yCc.G 

counter-parties. Like 

South plant that 

it is irn port ant that 

After receivino your SouufGecause the 

that 

OPA should 

Qn the event that the 

Greenfield South to arrive 

ratepayer va!ue, lhe board 

to unilaterally meet the 

an a~weement with Greenfield 

elcJccJte the pfant or terminate the confnK:t, as a 

c:Jpproach. Since lhen, it has become clear 

which makes unHc1teral termim:ttion of t1'1e --., 
fiabllities.assoclat~d with re1ocaiing or c~nce!lin[J Uv::;. ~lant\ 

from you on wnelher the governrnent Eihlrc:es t.hm the 

we would then seek to commence discussions with 

1 · on appropriate cornpensat.iorL Given our shared interest In 

_I 

th~n also like.lo commence a dlcllooue vvlth you on lhe most appmpriate 

vvay to allocate the corn·pensatlon between ratepayers c:md taxpayers. 

! look forvvard to discussing these matters with you. 

Yours sincerely, 

Jim Hinds 
Chair. 





From: 
Sent: 
To: 
Cc: 

Rehab, Jarnes (ENERGY) 
October 31, 2011 249 PM 
Perun, Halyna N, (EI"ERGY) 
Ca!we!!, Carolyn (ENERC?1Y) 
RE: Your email 

Woops 5 I'll add that element to my email - thanks! 
James 

-----Original Message----
From: Perun, Halyna N. (ENERGY) 
Sent: October 31, 2611 2:40 PM 
To: Reilob, James (ENERGY) 
Cc: Calwcll, Carolyn (ENERGY) 
Subiect: Re: Your email 

Hi - also James recall that Mike Lyle said that repudiating contract does not necessarily 
mean that proponent wilJ stop work on the plant - could you please outline that as well in 
your email? My apologies for sending you several emails 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2667 

Sent using BlackBerry 

-- Original Message ----
From: PerunJ Halyna N. (ENERGY) 
To: RehobJ James (ENERGY) 
Cc: Calwell 1 Carolyn (ENERGY) 
Sent: Mon Oct 31 14:29:33 2011 
Subject: Your email 

Hi James - in addition to your email we have been asked to create a draft letter of direction 
as well (despite no clear legal authority ... ) So could you also please take a stab at that 
thank you 

Halyna Perun 
!\\Dir'ector~ 

Ph: 416 325 6681 
BB: 416 671 2687 

Sent us BlackBerry 





From: 
Scmt: 
Tc.: 

Calwell, Carolyn (ENERGY) 
October 31, 2011 3:34PM 
Rehob, James (ENERGY) 
FW: Greenfield South Gas Plant- Legal Authority Issues 

James, please s8e suggestions below. 

Carolyn 

from: Rehab, James (ENERGY) 
Sent: October 31, 2011 2:47PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 

Greenfield South Gas Plant - Legal Authority Issues 

October 31, 20'11 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• the better view is that the Minister does not have clear, to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

" to craft a direction which aims to the "look and feel" of a hhulinn st;stutot•y 
direction lo the OPA in relation to !he Greenfield South are susceplib·le 

a review of !he Minister's exercise of his ""'th,nri!v There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory in this regard. 

o Potential There exists a potential argument for a 
direction based on s.25.32(7). This argument atten1P!S to alrr:.ee-at EiistiBg~o~le~,iR§-a-0lreetieJHHaGe-under 
(41-fmm-aHe-made--HC!GeF-(-1-j,-wltl-1-!Ae-objee!ive-ef-atternfl\iH§--te disconnect the OPA' s pos ilion when 
directed under ('l)_bv focusirlQ on the independence language (that the OPA assumes all responsibilities 
and liabilities of the Crown, etc.) provided for in (4) and (5) from the OPA's position when directed under 
(7). 

If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolating the "initiative" (e.g. 
procurement contract) about which the (7) direction is to be made, and does not include exolicj_t 
language relating to the transfer of responsibility and liability of the Crown to the OPA. 
However, I view this approach as weak since, arguablyifl-Hly-vlew-, (7) is an extension of ( 4) and 
part of the system of provisions which was designed to provide the Government with an 
alternative mechanism to transfer initiatives created under (4) to the OPA. It does not,-ir+-my 
respectful--view, operate as an independent authority outside of those provisions. 



However, one presumably can not ignore the OPA's express "natural person powers" under 
25.4(5) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 
Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 
However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (l:l-;;!) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and. therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation .. enforceable in 

accordance with its terms ... " 
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- LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) c;r1cl the authority prgyicled in tJJ.~ _ _:_and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Tl1ank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON lv15G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
i a rn es. re!]gJ?"@ontariy-' ct~ 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Rehob, James (ENERGY) 
October 31, 2011 3:56PM 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant Legal Authority Issues 

Privileged & Confiden_tial Leoal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to mfiect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• the bet!er view is that the Minister does no! have clear, legal to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

c. to craft a direction which aims to lhe "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South are to legal cnm••en'"" 
including a potential judicial review of !he Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

,, Potential reliance on There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 
Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

~ However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

~ Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 
However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it 

Relevant Provisions and Framework 



• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply "' 
and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-2J to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of t11e 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 
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w Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to periorm its own obligations under tile contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by l11e OI"A and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial /legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 
own accord, and may well require to be directed in order to take this step; 
Even where the OPA repudiates the contract, Greenfield could continue on with Its construction activities 
(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 
While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 
Greenfield's position in respect of its major suppliers may limit fts ability to instantly halt construction, In 
order to preserve its own legal position under its follow-on contracts. 

Fvnnonriatinn • LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·_and potentially so/icillhe advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, ! will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON iv15G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
jarn es. re lloQ.@onta rio. ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only Intended for the person(s) 
to whom II is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Hi Halyna, 

Calwell, Carolyn (ENERGY) 
October 31, 2011 4:24 PM 
Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant- Legal Authority Issues 

James' message below generally incorporates my comments. With further thought, before getiing into the (7) argument, I 
would add to the first line: "TI1ere exists a potential, though weak/modest, argument for a direction based on s.25.32(7), jf 
one caJ}__get past the wording of that section on its face". James' analysis is based on the farger scheme of this section
I'm trying to emphasize that the plain wording itself is still problematic (which James says in his first bullet. 

In the Expropriation section, James dropped a reference to the Ministry of Infrastructure Act, 2011, which seems to me to 
be the most likely authority under which we could move. 

Carolyn 

From: Rehob, James (ENERGY) 
Sent: Mon 31/10/2011 3:56 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N, (ENERGY) 
Subje:ct: RE: Greenfield South Gas Plant- Legal Authority Issues 

.B:!yij.Qg_ed & Confidential legal Advice I Solicito[ & Client Privileqstcl 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn,' whfch were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• !he better view is that !he Minister does not have to so direct !he OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o !o craft a direction which aims to !he "look and feel" of a mrm11oo. snrwmry 
direction !o !he OPA in relation to the Greenfield South are suscepn 
nr.l!lflinn a review of the Minister's exercise of his "'""u'm' 

in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

'l Potential reliance on There exists a potential, though weaklmodest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position It is in when directed under ( 4 ). 
Points to consider: 



If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), t!-lere is.., 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 
Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 
This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost
recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (8-g) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to t11e Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
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,, There rnay be some commercial arguments that the OPA shares responsibility (and therefore liability) for 
steps taken up to the date of the assignment back to the Crown; 

• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 
Crown the contract is assigned to); 

• The Crown does not have the legal authority to mquire the transfer back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached. 

• The Crown would have to warrant that the Agreement is "a valid and binding obligation .. enforceable in 
accordance with its terms._." 

by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention pot to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept trte OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA wouid arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 
own accord, and rnay well require to be directed in order to take this step; 
Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 
(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 
While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only ons means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the !ESO-controlled market) and then suing the OPA for any d!fferentlat based on the 
terms of the contract 
Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own lega! position under its follow-on contracts. 

F¥nr.nnd~tin,n- LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the 'and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a forrn of direction for your consideration. 

Thank you, 

James 
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James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto. ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Rehob, James (ENERGY) 
October 31,2011 4:47PM 
Rehob, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant- Legal Authority Issues 

Attachments: OPA Greenfield South Direction (25-32-7) (1A) (Oct 31-1 'i )DOC 

Privileaed & Confidential Leoal Advice I Solicitor & Client Privileoed 

October 31, 2011 

Halyna and Carolyn, 

I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation p~ant (Mississauga}. I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment 

Cornments/revlsions are we!co(ne, and please fee! free to change as neces~ary in order to meet any tirne cornmttrnents 
on your end. 

Kindly, 

James 

from: Rehob, James (ENERGY) 
Sent: October 31, 2011 3:56PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N, (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileqed & Confidential Leg£1_6_c,[vice I _Solicitor & Client Privileqed 

October 31, 2011 

Good aftemoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, whlch were recefved with thanks. 

Issue: 

((t Does the Minister have clec.\r, legal authority to direct the OPA to take any significant commercial steps in relation 
to the GreenfielcLSouth contract? 

Conclusions: 

• the better view is that the Minister does not have clear, legal to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to the "look and feel" of a binding, statutory 
direction to the OPA in relation to the GreenHeld South project are to legal 
· a judicial review of the Minister's exercise of his authority, There 

in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 
Potential r(iliance on 25.32(7): There exists a potential, though weaklmodest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
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by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 
However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the· 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

· o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-!:!J to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
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o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 
greatly diminished if not eliminated; 

o There may be some commercial arguments· that the OPA shares responsibility (and therefore liability) for 
steps taken up to the date of the assignment back to the Crown; 

• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 
Crown the contract is assigned to); 

• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached. 

• The Crown would have to warrant that the Agreement is "a valid and binding obligation .. enforceable in 
accordance with its terms ... " 

Repudiation OPA. Repudiation (semetimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the centrect) is commonly viewed as having the effect of nullifying the 
terms ef the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government 

• Such a declaration would be delivered to Greenfield by the OPA en or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o Tile OP/\, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
,_, Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sust8inable), sinqe it currently possesses al~ !ega! and regulatory 
appmvals to proceed with construction (pending the outcome (JT the current MOE renewed review of 
related activities). 

o VVhile Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
censtruction is only one means by which it could de so -that is, Greenfield could argue that continuing en 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 
Greenfle~d's position in respect of its major suppliers may !imit its ability to lnstanUy halt construction, in 
order to preserve fts own legal position under its fo!iow-on contracts. 

Fxnrooric,!icm .. LSB Energy would have ie further research and analyze options which are b>Jsed on the Expropriations 
Act (Ontario) and the authority provided in t_he ·and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 
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James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential inform'ation only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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OIDtta.rio Power IHttmor1rv 
Mr. Collin Ar;d('!·sen, '''-'d Executive Offici? I' 

a 280 MW 
ornoratirm (l\'Iississauga) 

Generation 

l write in connection with my authority as the Minister of Energy in order .to exercise the stal11tory 
power of ministerial direction which l have in respect of the Ontario Power Authority (the "OP A") 
under section 25.32 of the Electricity Act, 1998 (the "Act"). 

My predecessor hac!, pursuant to subsection 25.32(7) of the Act, previously directed that tl1e OPA 
execute and deliver numerous contracts under a direction entitled "Request for Proposals for 2,500 
MW of Clean Generation and Dema11cl-Side Projects issued September 13, 2004, as mnended 

"2,500 MW RFP"", dated M3Ich 24, 2005. 

In recognition iJmt the Government no longer wishes to have the OPA proceed with one of these 
projects, nmncly the 280 MW gas-fired generation facility being developed by the Greenfield South 
Power Corporation (the "proponent"), which had been plmmed for the municipaiity of Mississauga 
(the and pursuant to my authmity under s. 25.32 ofthe Act, I hereby authorize cmd direct 
the OP A to take all necessary legal, commercial and other steps in order to cancel, replldiate or 
rescind the contract in order to bring the contract with the proponent to em immediate end. 

Further, pursuant to my authority under section 25.32 of the the OPA is also hereby authorized 
and directed to take such steps, including negotiations, cmd to execute and deliver such ancillary 
docun1ents~ deeds and instTun1ents in connection \Vith, pertaining to, or arising out ofl the cessation, 
cancellation or repudiation of the contntct refCrred to above. 

This Direction shall be effective and binding as ofthe dale hereof. 

Dated: October 31, 2011 

~~ ............. --·-~· 

Christopher Bentley 
Minister of Energy 

TO!l. __ ll10: l ~:\5862 ..1 





From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 3i, 20i i 5:02PM 
Calwell, Carolyn (ENERGY) 
RE: Greenfield South Gas Plant- Legal Authority Issues 

Hi Carolyn- if you are able to take a look at this in the next while, I would appreciate your comments- I am off to the 
Chiarelli briefing but will return to my computer to review this (or version with your additions). Also- Dep has asked that 
we engage MAG/CLOC -when do you think this should be done? I am inclined to send our advice with a draft to DM this 
evening wilh a note that we'll send this over to CLOC for their inputl1·eview - bul maybe we srlOuld simply do so now (i.e. 
before sending anyihing to DM)? Many thanks' 
Jfafjnw 

Halyna N. Perun 
/JDfrector 
Le[Jal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@onlario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message ln error please notify the wrlter and permanently delete the message and 
all attachments. Thank you. · 

From: Rehab, Jarnes (ENERGY) 
Sent: October 31, 2011 4:47 PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 

RE: Gr·eenfield South Gas Plant- Legal Authority Issues 

E'rll,'ileoed & Confidc;otial Leoal Advice I Sofi_citgr_/LCiient Privileged 

October 31, 20il 

Halyna and Carolyn, 

I attach, for your consideration, an initiaf draft of a direction designed to cancel {rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate lo do so, a draft to the 
client(s) and the OPA for their consideration and comment 

Cornrnents/revisions are welcome, and please fee! free to chan9e as necessary in order to meet any time cornrn!trnenis 
on your end. 

Kindly. 

From: Rehab, Jarnes (ENERGY) 
Sent: October 31, 2011 3:56 PIVi 



To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential .reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under ( 4 ). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 
Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of ( 4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
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Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the complotion of the initiative and the Crown is no longer responsible or liable for 
same. 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-.Qj to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is thai the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal .effect of placing the Crown into the position of counter party to the contract. 

• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 
Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 
legally responsible for the outcome 

o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 
greatly diminished if not eliminated; 

o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 
steps taken up to the date of the assignment back to the Crown; 

® The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 
Crown the contract ts assigned to); 

• The Crown does not have the legal authority to require the transfe1· back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached. 

s The Crown would have to warrant that the Agreement is "a valid and binding obllgation ... enforceable in 
accordance with fts terms. 

OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its ob!igation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a who~esa!e denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obli[Jations are next to be performed. 

• if Greenfield were to accept the OPf.\'s position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably conlinue on and Greenfield would nonetheless sue for damages, etc. 

* Greenfield may choose not to accept the OPA's repudiation at first instance 8nd continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

0 Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, c8pable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial I legal step of the OPA repudiating the contract with 

Greenfield would have the desired efleci of hatting construction by Greenfield. 
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o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 
own accord, and may well require to be directed in order to take this step; 

o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 
(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based ori the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority orovided in the · and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 · 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited .. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent 
To: 

James, 

Calwell, Carolyn (ENERGY) 
October 31, 2011 5:10PM 
Rehob, James (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant - Legal Authority Issues 

Thank you very much for this draft. I have no comments on it in and of itself. 

I wonder (and I really don't know) about a different approach: a direction to rescind the original direction to enter into the 
contract An approach along these lines might say: "In recognition that the Government no longer wishes to have the 
OPII proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation 
(the "proponent") which had been planned for the municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the Act, I hereby rescind the direction of [date]." 

Such a direction rnlght avoid getting into canceifation, repudiation or rescission but might lead to the same outcome. At 
this same time, this approach may just be too "cute". 

We could discus tomorrow, depending on when the draft has to go up or into wider circulation. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: fvJon 31/10/2011 4:46 PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Peron, Halyna N, (ENERGY) 
SubjEod: RE: Greenfield South Gas Plant - legal Authority Issues 

October 31, 2011 

Halyna and Carolyn, 

I attach, for your consideration, an initial draft of e1 direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (rvlississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
dient(s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and p[ease feel free to change as necessary in order to meet any time commitments 
on your encL 

1\indly, 

James 

From: Rehob, James (ENERGY) 
Sent: October 31, 2011 3:56 PM 
To: Calwell, Carolyn (ENERGY); Rerun, Halyna N, (ENERGY) 
Subje!d: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Leoal Advice I Solicitor & Client Privilened 



October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as mucl1 as possible, con1ments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5). once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 
However, I view this approach as weak since. arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers' under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 
Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction. etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected toEA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

2 



f o These transitional authorities can be used both for the procurement of renewables and non-renewab!es, 
,, These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract. compliant with the IPSP, which removes most of tile regulatory risk re. 
cost-recovery. 
Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to tl1e OPA, the OPA 
is responsible for the completion of tl're initiative and the Crown is no longer responsible or liable for 
same. 

Back to Crown/Crown Agency- An Alternative An.nr.n~•ch· 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (8-c<;H to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for tl1is unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This rnay provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

0 Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and liming leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
The opportunity to distance Government from the ongoing progress of the transaction (project) would be 
greatly diminished if not eliminated; 

o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 
steps taken up to the date of the assignment back to the Crown; 

e The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 
Crown the contract is assigned to); 

• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached. 

• The Crown would have to warrant that the Agreement is "a valid and binding obligation .. enforceable in 
accordance with Its terms .. 

OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under 8 contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to 8 wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 
own accord, and may well require to be directed in order to take this step; 
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o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities \ 
(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

n Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation- LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the · and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto. ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
October 31, 2011 5:16PM 
Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant- Legal Authority Issues 

Hi- you've probably now seen my response to James. I think it would be useful to discuss his approacl1 before 
circulating, if time allows. I would like to better understand why he drafted the way he did. I think it's a completely 
legitimate approach (and one that will satisfy the OPA), but I wonder if there are other ways to do this. You have abetter 
sense of when the DM is expecting to see this. If we can, I would suggest sending over the advice, noting that we are 
working on a direction, discussing tomorrow and then sending over to CLOC before sending up to the Dlvl. 

By the way, I spoke to Daphne on Friday. This file is now with Shona (last name?) and Len Marcello. Shona didn't know 
what was going on with the common interest privilege agreement but promised to find out. It sounded from Daphne like 
Scott and Daphne had left a good draft and that she and Len needed to review it and get it in approvals. A draft letter 
should presumably go to Len and Shona (or Fateh and Janet and leave them to sort it out). 

Carolyn 

From: Perun, Halyna N. (ENERGY) 
Sent: Mon 31/10/2011 5:02 Pt-1 
To: Calwell, Carolyn (ENERGY) 
Su1bject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Hi Carolyn -if you are able to take a look at this in the next wr1ile, I would appreciate your comments- I arn off to the 
Chiarelli briefing but will return to my computer to review this (or version with your additions). Also- Dep has asked that 
we engage MAG/CLOC- when do you think this should be done'! I am inclined to send our advice with a draft to DM this 
evening with c1 note that we'll send thfs over to CLOC for their Input/review -but maybe we should simpty do so now (Le. 
before sending anything to DMfl Many thanks' 
J{afyna 

Ha1yna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-"1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. flny dissemination or use of this information by others than the intended recipient(s) is 
prohibited. li you have received this message in error please notify the wr,iter and permanently delete the message and 
all attachments. Thank you. 

From: Rehob, James (ENERGY) 
Sent: October 31, 2011 4:47 PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
SubjE:ct: RE: Greenfield South Gas Plant- Legal Authority Issues 

E.r:lvileoed _(l_ CoQfidential Ls_g.§L,I\dvjce I Solicitm & Client Privileqecl 
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October 31, 2011 

Halyna and Carolyn, 

I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end. 

Kindly, 

James 

From: Rehob, James (ENERGY) 
Sent: October 31, 2011 3:56PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to tai(e any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to t11at initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 
Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 
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l 
However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 
Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 
However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

,, This transitional authority is connected toEA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Trrose contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4.)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA 

o These transitional authorities can be used both for the procurement of renewables and non .. renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPP, 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Back to Crown/Crown -An Alternative Ao•oroarcn: 

o Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-gj to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

$ The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown Into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract woulcl be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without havfng to be 
concerned with the OPA's appetite to lake such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercia! steps and timing leading up the Htigatlon phase, should lt 
go that far. 

• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 
legally responsible for the outcome 

o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 
greatly diminished if not eliminated; 

o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 
steps taken up to the date of the assignment back to the Crown; 

• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 
Crown the contract is assigned to); 

• The Crown does not l1ave the legal authority to require the transfer back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached. 
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• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 
accordance with its terms ... " 

J 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choosenot to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. · 

Points to consider 
1 

• There is some serious doubt as to whether the commercial I legal step of the OPA repudiating the contract with 
Greenfield would have the desired effect of halting construction by Greenfield. 

o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 
own accord, and may well require to be directed in order to take this step; 

o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 
(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
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777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Tel: 41 6-325-6676 
Fax: 416-325-1781 
james. rehob(wontario .ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Subject: 

Rehob, James (ENERGY) 
October 31, 2011 5:36 PM 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant- Legal Authority Issues 

Thanks very much, Carolyn- an excellent thought indeed. I could see the rescission (or revocation) of a direction being a 
viable approach were the original direction not to have dealt with so many different projects (there were several set out in 
a chart within the direction)- The Direction originally listed seven contracts/projects, but several (including one or two 
others involving Greenfield Power) were cancelled. Perhaps this alone could be finessed (e.g. revoke only that portion of 
the direction that dealt with the Greenfield South project). I do wonder, however, whether revoking the original direction 
might actually place the OPA in a less clear legal position going forward regarding the steps it has taken thus far. Happy 
to consider your good idea further, along with you, and thanks for your input on my earlier advice piece as well- very 
much appreciated, indeed! 
l<indly, 
James 

From: Calwell, carolyn (ENERGY) 
Sent: October 31, 2011 5:10 PM 
To: Rehab, James (ENERGY); Perun, Halyna N, (ENERGY) 

RE: Greenfield South Gas Plant - Legal Authority Issues 

James, 

Thank you very much for this draft I have no comments on it in and of itself. 

I wonder (and I really don't know) about a different approach: a direction to rescind the original direction to enter into the 
contract. An <Jpproach a~ong these lines might say: "In recognition that the Government no !anger wishes to have the 
OPA proceed with tile 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation 
(the "proponent") which had been planned for the municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the Act, I hereby rescind the direction of [date]." 

Such a direction might avoid gelling into cancellation, repudiation or rescission but might lead to the same outcome. At 
this same iime, this approach may just be too "cute". 

We could discus tomorrow, depending on when the draft has to go up or into wider circulatimL 

Carolyn 

from: Rehab, James (ENERGY) 
Sent: Mon 31/10/2011 4:46PM 
To: Rehob, Jarnes (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N, (ENERGY) 

RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & <:;onfidential Leoal Advice I Solic;itor &. Client Privileged 

October 31, 2011 

Halyna and Carolyn, 



I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end. 

Kindly, 

James 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 3:56 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- legal Authority Issues 

Privileged & Confidential legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 
Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 



~ However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt 
Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to tlie OPA in relation to aCES 
contract previously passed to it. 

Relevant Provisions and Framework 
• The tvJinister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4} (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant}. 

eo This transitional authority expires on the OEB's approval of the OPA's first IPSP ancl follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesisi'n a Crown procurement or initiative with the OPA. 
ThosE' contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with tho 
OPA 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed io be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

o Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause '16.5 (b-.Q-) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

@ The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 
Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercia~ step rt wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

e Essentially, thls may provide the Minister or Government with the ability to control, tf not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished lf not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the elate of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation .. enforceable in 

accordance with its terms .. 
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Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial I legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. · 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority orovided in the ·and potentially solicit the advice of CLOG on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 



iames.rehob@ontario.ca 

Notice 
This communication maybe solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer ancl permanently delete the message and 
all attachments. Thank you. 
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Frorr1: 
Sent: 
To: 
Cc 

Perun, Halyna N, (ENERGY) 
October 31,2011 8:18PM 
Lindsay, David (ENERGY) 
Jennings, Rick (ENERGY): Silva, Joseph (ENERGY): Calwell, Carolyn (ENERGY) 

Greenfield South Gas Plant 

For your consideration, our analysis with respect to 

(1) The Minister's authority to issue a direction to the OPA in regards to the Greenfield South Gas Plant contract: 

(2) An alternative approach that could include assignment of the contract back to the Crown; and 

(3) Repudiation of the contract by the OPA and whether this would halt the construction. 

Our short answers: 

(1) We are proceeding to develop a Minister's direction to the OPA that we'll send to MAG tomorrow for review and 
comment, in the event that a direction may be desired; however, the Minister does not have clear legal authority to direct 
the OPA to take any significant commercial steps in relation to the contract. We note that the risk of proceeding with a 
direction is that the proponent could bring a judicial review challenging the Minister's decision to issue a direction, which 
likely would be successful. Further, this type of document is likely to be used against the government as evidence of the 
government's interference in a contract in any future lawsuit brought by the proponent. 

(2) We analysed the possibility of assignment of the contract back to the Crown. As you'll see this is certainly possible. 
The advantage of this approach is that the Minister/Government controls the outcome without having to rely on the OPA's 
Board of Directors. However, there are a number of significant disadvantages. 

(3) Repudiation of the contract by the OPA may not halt the construction. As Greenfield currently possesses all legal and 
regulatory approvals, and provided its own financing is sustainable, it could continue construction despite any repudiation 
of the contract. 

As per your request, I will let M/I.G know that a draft direction will be corning their way tomorrow (we will also ask Rick to 
review it before we send it to MAG). If you'd like anything further or different, please let me know. I'd be happy to review 
with you further. 

Halyna N. Perun 
A/Director 
Leoal Services Branch 
M·i~istl'ies of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB (416) 671-2607 
E-rnail: Halyna.Perun2@ontario.ca 

~Jotice 
This communication rnay be solicitor/client privile,;:ed and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by ethel's than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 



From: Rehob, James (ENERGY) 
Sent: Mon 31/10/2011 3:56PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Clienl Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to lhe authority lo direct the 
OPA as regards the Greenfield South Gas Plan I contract, including our options, as I see them, in this regard. 

Issue: 

• Does the Minisler have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to thai initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis lo base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7), if one can get past the wording of that section on its face. This argument attempts 
to disconnect the OPA's position when directed under (7) by distinguishing the independence language 
(that the OPA assumes all responsibilities and liabilities of the Crown, etc.) provided for in (4) and (5). 
The main thrust of the strategy would be to portray the OPA's position when directed under (7) as 
somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 
However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to furtl1er direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
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• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 
and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

u This transitional authority expires on the OEB's approval of the OPA's firstiPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 
This transitional authority is connected toEA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC --see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 
These transitional authorities can be used both for the procurement of renewables and non-renewables, 

'' These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost
recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

u Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

* Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (d) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors. DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

• As counter party, all legal and comrnercialmsponsibility for all elements of the contract would be that of the 
Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 
legally responsible for the outcome 

The opportunity to distance Government from the ongoing progress of the transaction (project) would be 
greatly diminished if not eliminated; 
There may be some commercial arguments that the OPA shares responsibility (and therefme liability) fm 
steps taken up to the dote of the assignment back to the Crown; 

• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 
Crown the contract ls assigned to); 

• The Crown does not have the legal author'ity to require the transfer back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached. 

• The Crown would have to warrant that the Agreement is "a valid and binding obligation .. enforceable in 
accordance with Its terms ... " 

OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of tile contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

" In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the tirne at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 
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• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 

can, to perform its own obligations under the contract in order to preserve its legal position going forward. 
• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 

"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial I legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the Ministry of Infrastructure Act, 2011 and potentially solicit the advice of 
CLOG on the circumstances under which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Attachments: 

Perun, Halyna N. (ENERGY) 
November i, 201 i 9:15AM 
Calwell, Carolyn (ENERGY) 
Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

BN Common Interest Priv.doc; OPA-Energy Common Interest Agreement. doc 

Hi Carolyn-· Could you please review this version of common interest agreernent and lei me know if you're comfortable 
with its contents-' Craig would like to know that DM Lindsay is fine with the agreement before sending it to Mike. He's 
already been in touch directly with Mike. Thank you I 

Jfafyna 

Halyna N, Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax (416) 325-1781 
BB: (416) 671-2607 
E-mail: _1:1a!yna.Perun2@ontario.ca 

Notice 
This communication rnay be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. if you have received this message in error please notify the writer cmd permanently delete the message and 
a!l attachments. Thank you. 

From: Slater, Craig (JUS) 
Sent: November 1, 2011 8:59AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Marselio, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS) 
SLrbject: FW: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

Ha~yna, 

Here is the common interest privilege agreement. Once you let us know that your client ts fine with the agreement, we will 
send it to Mike Lyle for review. The agreement com templates that Deputy Lindsay will execute. For that reason, we are 
including our draft AG note for assistance in briefing hirn. Feel free to use the content, but understand that this is a draft 
note that is not approved by the AG or DAG. 

if you need assistance with the letter to the OPA, please contact either Len or Shona. 

Thanks 

From: Compton, Shona (JUS) 
Sent: October 31, 2011 12:28 PM 
To: Slater, Craig (JUS); Scarfone, Janet (JUS) 
Cc: Byard, Caitlin (JUS) 

Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 



Craig, Daphne and Scott prepared a common interest privilege agreement for the Mississauga plant based on the 
Oakville version. Len and I reviewed and discussed whether it should be more broadly drafted to also cover litigation. Len 
wants to go with their original version for now. I have revised the briefing note to reflect those discussions. Janet has 
approved. The electronic versions of the documents are attached- hard copy to follow. 

Shona L. Compton, LL.B. 
Counsel 
Crown Law Office - Civil 
720 Bay Street, 8th Floor 
Toronto ON M7 A 2S9 

Tel: 416 327-9899 
Fax: 416 326-4181 
Email: Shona.C()QJIJton@ontario.ca 

IMPORT ANT NOTICE 
This communication may contain confidential information and may be subject to solicitor-client privilege. If you have 
received this message in error. please notify me immediately and delete this message without copying, printing, 
disseminating or forwarding it to anyone. 
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in 

e Crown would like to enter into a common interest privilege agreement with 
Ontario Power Authority ("OPJ\"). This agreement would relate to the resolution of 
issues that have arisen in connection with an agreement between the and 
Greenfield South Power Corporation ("Greenfield") to construct a gas plant 
Mississauga. 

0 The is established under the Electricity Act, 1998. statute stipulates 
the OPA is not an agent of the Crown for any purpose: sees. unless 
common interest privilege applies, the sharing of privileged information between the 
Crown and would waive privilege. 

* Attached is a draft common interest privilege agreement. This agreement is oa,;ea 
upon common privilege agreement that was entered into 
between the Crown and in relation to the matter. 

0 Common interest privilege is a doctrine that permits and 
litigation-privileged materials without waiving privilege in materials. The 
doctrine is an exception to the principle of waiver. As is well-known, privilege can 
lost where it is "waived". However, have that, common interest 
privilege applies, privileged communications may be with third without 
waiving privilege. It is important to emphasize that the doctrine of common interest 
privilege does not create a new privilege. It applies to communications are 
already privileged. What the doctrine does is to protect those privileged 
communications by stipulating that, where parties share a common they 
may disclose privileged communications to other without waiving the privilege 
that exists in those documents or communications. doctrine applies to both 
solicitor client privilege and to litigation privile9e, 
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Nature of the Common Interest 

• This doctrine of common interest privilege originated in the litigation context. The 
doctrine was first articulated by Lord Denning in Buttes Gas and Oil Co. v. Hamner 
(No.3), [1980]3 All E.R. 475 (C.A.). In that case the Court found that common 
interest privilege applies where parties with a common interest in anticipated 
litigation exchange facts, advice or other information regarding the litigation. To 
constitute a common interest, the parties must "share a common goal, seek a 
common outcome or have a selfsame interest": Hubbard et al, The Law of Privilege 
in Canada, vol. 2 at para. 11.200. The doctrine of common interest privilege, as 
articulated in Buttes, has been applied in several jurisdictions in Canada, including 
by the Ontario Court of Appeal in General Accident Assurance Co. v. Chrusz ( 1999), 
45 O.R. (3d) 321. 

• The courts have clarified that to be a "common interest" for the purposes of the 
privilege the interests of the parties do not have to be "identical" as long as there is 
"sufficient common interest" between them: Scott & Associates Engineering Ltd. v. 
Ghost Pine Windfarm, LP, [2011] A.J. No. 574 (O.B.) at para. 26. Moreover, if the 
parties share a common interest, the privilege may attach to shared documents that 
relate to that common interest even though the parties are also adverse in interest in 
some other respects: Western Canadian Place Ued. V. Con-Force Products Ltd., 
[1997] A.J. No. 354 (Alta O.B.); YBM Magnex International Inc. (Re), [1999] A.J. No. 
1227 (Alta O.B.) reversed on other grounds in [2000] A.J. No. 1231 (C.A.). Further, 
if the parties share a common interest at the present time, the privilege is not lost 
merely because of the possibility that the parties may become adverse in interest in 
the future. See for example, Barclays Bank PLC v. Devonshire Trust (Trustee of), 
[201 0] OJ No. 4234 (Sup. Ct) at para. 12; see also CC &L Dedicated Enterprise 
Fund (Trustee of) v. Fisherman, [2001] O.J. No. 637 at para. 30 

Not Limited to Civil Litigation 

• The doctrine as originally articulated in Buttes required the common interest to relate 
to actual or anticipated litigation. However, a number of Canadian cases have 
applied the doctrine to common interests that arise outside of litigation. Thus, the 
courts have held that the doctrine can apply in the commercial context where parties 
have "a common interest in bringing a transaction to a successful completion ... not 
dependent on an interest shared by the parties in ongoing or anticipated litigation": 
Canmore Mountain villas v. Alberta (Minister of Seniors and Community Supports), 
2009 ABOB 348 at paras 7-8. 

• For example, in Fraser Milner Casgrain LLP v. Canada (Minister of National 
Revenue- M.N.R., [2002] B.C.J. privileged documents that were prepared for one 
group of companies were shared with other corporate parties to a proposed 
transaction. The Court held that the doctrine of common interest privilege could be 



applied as the parties shared a common interest in the successful completion 
business transaction. 

$ However, the courts have also cautioned that the extension of common interest 
privilege to the commercial context should be applied with some caution. 
example in Maximum Ventures Inc v. De Graef, [2007] B.C.J. 1\lo 2355 (B.C.C.A.), 
the Court of Appeal stated: 

However, this extension of common interest privilege outside the litigation 
context is still a relatively novel doctrine and the limits of this extension are not 
yet completely known. The courts have cautioned that this extension of common 
interest privilege in the commercial context rnust be applied in a careful and 
principled manner: see for example Pitney Bowes of Canada Ltd. v. Canada, 
[2003] F.C.J. No. 311 (F.C.). 

® The doctrine was also recently applied to the sharing of privileged information 
between the Canadian Judicial Council and the Law Society of Upper Canada 
relation to an investigation of professional misconduct of a judge and counsel in the 
same proceeding: see Salansky v. Canada, [2011] F.C.J. 1\lo. 594 at para. 

® As far as we are aware, there is no case where common interest privilege has been 
specifically considered in context of intergovernmental communications made in 
furtherance a common intergovernmental policy initiative. However, a leading 
academic commentator has argued that the principle should apply to such 
communications. In Mcl\lair, "Solicitor Client Privilege and the Crown" (2003), 82 
Can Bar Rev. 213 at p. 232 !he author states: 

There could be a significant breakdown in the flow of communications between 
the various levels of government if the courts concluded that this privilege did not 
apply in the government context. Not only are there constant exchanges on the 
development and implementation of government legislation, there are also 
shared interests in the pursuit of litigation. 

• also have no cases that have discussed whether common •nt,,rP·~t 
privilege can apply between Crown and a public body, such as the that is 
neither pari of the Crown nor a Crown agent However, recent extensions of the 
doctrine beyond litigation outlined above provide a reasonable basis concluding 
that a court would likely find that the doctrine can apply in as 
well. 

• The Minister of and the government been given important roles with 
respect to energy policy and inevitably must work with the OPA. example, under 
s. 7 of the Ministry of Energy Act, 2011, the Minister of Energy is required to review 
energy matters on a continuing basis with regard to short-term and long-term goals 
in relation to energy needs of the province of Ontario. Minister also has the 
power to establish policies and develop and co-ordinate plans ancl programs. Under 
the Electricity Act, 1998, the must develop an Integrated Power System Plan 
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(the "Plan") and the government may issue directives to the OPA in relation to this 
Plan. There would therefore be a common interest between the OPA and the 
Minister of Energy in connection with the issues that have recently arisen relating to 
the location of the Mississauga gas plant. Both the Minister of Energy and the OPA 
share a common interest in ensuring that the resolution of issues with Greenfield is 
consistent the provincial energy policies, priorities and plans. 

• Accordingly, in our view, there is sufficient commonality of interest between the 
Crown and the OPA in connection with the resolution of the Mississauga gas plant 
matter to support the reliance on the common interest privilege. Thus, it would be 
reasonable for the parties to enter into a common interest privilege agreement. 

Counsel: 

Date: 

Daphne lntrator, General Counsel and Scott Feltman, Counsel 
Crown Law Office- Civil 
Legal Services Division 

October 26, 2011 

Approved by: 

Director: 
Craig Slater, Director, Crown Law Office - Civil 

ADAG: 
Malliha Wilson, ADAG, Legal Services Division 

DAG: 
Murray Segal, Deputy Attorney General 

AG: 
The Honourable John Gerretsen, Attorney General 



is effective as of the*** day of*** 201 I (the "E!Tective Date"). 

ONTARIO POWER AUTHORJTY 

("OPA") 

-and--

l-IER MAJESTY ·ri-lE QUEEN JN R!Cii-IT OF ONTARIO AS 

REPRESENTED BY THE MINlSTER OF ENERGY 

("ONTARIO") 

A. The OP A and Greenfield South Power Corporation ("Greenfield") entered into the Amended and 
Restated Clean Energy Supply Contract, dated as of the 121

h day of April, 2005 and amended and 
restated as of March 16, 2009 (the "ARCES Contmct"). 

B. Issues have arisen with respect to the location of the natural gas fuelled generating station that is 
the subject of the ARCES Contract. Under the Electricity Act, 1998, S.O. 1998, c.l5, Scheel. 
both Ontario and the OPA have responsibilities fi.1r energy matters in the Province. The Minister of 
Energy also has duties and responsibilities in relation to energy matters under the Ministrv o( 
Energy Act, ]()]I. Accordingly, the OPA and Ontario share a common interest in the satisfirctory 
resolution of issues that have arisen with respect to the ARCES Contract. 

C. The OPA and Ontario have undertaken, and will undcrtakt\ factual, legal and other research, und 
are of the opinion that it is in their best interest to exchange inl<xmation, pool their individual work 
product and cooperate in the joint eft<xt to resolve the issues relation to the Contract. 

D. Coopcrution in this regard wili necessarily involve exchange of conl1dential infonmrlion as 
well as inf~mnation which is otherwise privileged such as, amongst others, solicitor/client 
cornn1unications. 

E. ln light of their common interest, OPA and Ontario wish to proceed cooperatively, and by this 
Agreement seek to document their mutual intention and agreement that neither OPA nor Ontario 
shaH suffer any >,vaiver or loss of privilege as a result of disclosure to other ofthclr Privileged 
lnf(Jrmation (as cleiined below). 

ENT 

In consideration of the pror11iscs and the n1utua1 covenants and agrcen1ents herein) the Parties agree 
as li.Jllows: 



l. In the f<xegoing Recitals and in this Agreement, the following tcnns have the meanings set fm1h 
in this Section: 

(a) \!Effective Datel! Tncans the enective date as dctined above. 

(b) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this Agreement, 
includes their legal counsel, agents, consultants and experts. 

(c) "Privileged Information" means inf(mnation and communications, whether written or 
electronically recorded, which arc or would be otherwise in law privileged and protected limn 
disclosure or production to Third Parties made between OPA (or its employees, legal counsel, 
agents, consultants, experts or any other person or entity acting on OPA's behal!) and Ontmio (or its 
employees, legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including hut not limited to: 

(i) inlcmnation and communications contained in documents, memoranda, 
correspondence, draHs, notes, repm1s, factual summmics, transcripts; 

(ii) communications between cmmsel, or counsel and clients including their employees, 
consultants, board members or advisors; 

(iii) any analyses, document binders, files, compilations or databases; 

(iv) the sharing or exchange via any media, including but not limited to electronic media; 

(v) theories, impressions, analyses, legal research, or legal opinions; 

(vi) communications to and from experts, and documentation relating to or setting out 
expert commentary and opinion; and 

(vii) any other material, communications and information which would otherwise be 
protected from disclosure to Third Parties. 

(d) "Greenfield" has the meaning detined in paragraph A of the Recitals. 

(c) "Third Party" or "Third Parties" means any person or entity that is not a Party. Third Party 
includes Grecnf1cld, their employees, agents, counsel, subcontractors, consultants, experts, or any 
other person or entity acting on Greenfield's behalf 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the resolution of the issues related to the 
ARCES Contract and wish to cooperate with each other in respect these matters, and wish to share 
between them Privileged Information without risk of prejudice to or of waiver in whole or in part of 
their respective privileges and rights to hold such Privileged Information protected Ji·om disclosure. 

3. The Parties are under no obligation to share Privileged Information. However, trom time to time, 
either Party (the "Disclosing Party") in its sole discretion may choose to share Privileged 
Infor111ation with the other Party (the "Receiving Party"). 

4. To the extent that exchanges of Privileged !ntonnation have been made prior to entering into this 
Agreement, it is the Parties' intention that all such exchanges he subject to the terms of this 
Agreement as if they had occurred after the Effective Dale. 



5_ The executjon of this Agrcc1nentj the cooperation between the Parties in respect of the "'''-L'-' 

Contract and the exchange of Privikged lnfon11ation under this Agreerncnt, where the rnatcrlals 
would otherwise be protected by law against disclosure solicitor client (attorney client) 
privilege, litigation privilege, work product doctrine, without prejudice privilege, or any other 
applicable rule of privilege or confidentiality: 

(i) arc not intended to, do not and shall not constitute a waiver in whole or in part in 
lrrvour of any Third Party hy either Party of any applicable privilege or other rule of 
protection from disclosure: and 

( ii) will not be asscried at any time by either Pariy as a 
other rule of protection from disclosure, 

of any such privilege or 

6. Disclosure of Privileged lnJ(mmJtion by the Receiving Party to Third Parties without the prior 
written consent of cmmscl f()r the Disclosing Party is expressly prohibited, unless the disclosure is 
ordered by a court of competent jurisdiction or is otherwise required law. If disclosure of any 
Privileged lnfonm1tion is sought from a Receiving Party in any arbitration, litigation or other legal 
proceedings, the Receiving Party (Jrmn disclosure is sought) shall take all steps necessary to 
preserve and invoke, to the fullest extent possible, all applicable privileges, immunities and 
protections against disclosure, and shall immediately provide written notice of such legal 
proceedings to the Disclosing Party, The Receiving Party shall not voluntarily surrender or disclose 
the Privileged lnfc>rmation without iirst providing the Disclosing Party a reasonabic opportunity to 
protect its interests bci(m:: the applicable court or arbitral tribunal. 

7. of the Privileged lnJnnnation shall be preserved as confidential and privileged both prior to 
resolution of all outstanding issues and thereatler, and shall not be used f(Jr any purpose other than 
the slated sole purpose of cooperation in the resolution of issues relating to the ARCES Contract. 

8. Neither Party shall disclose to a Third Party the existence this Agreement, nor its tcm1s, unless 
both Parties consent in writing or unless cmnpel!ed by order of a court or arbitral tiibunaL 

9. The Parties ackno\vledge and agree that their con1.rnon interest in the resolution of issues relating 
to the Contract and their intention that no waiver of privilege shall result fi,om their 
exchange of Privileged lnJ(mTration between them shall in no way be affected or deemed to be 
negated in whole or in part by the existence now or in the fi.tturc of any adversity between the 
Parties relating to or arising out of the Contract. 

COOPEH.A TTON 

I 0. The Parties shall cooperate in respect of the resolution of relating to the ARCES 
Contract, including providing access to inf(mmrtion, materials and employees as may he reasonably 
necessary from time to time, as the case may provided that each of the Parties reserves the right 
to determine what ini(lrmation be shared and under what circumstances, and no obligation or 
duty to any such inr(mnation is created by this Agreement. 

WIHIDH.A WAL 

ll. It is the intent of the Parties that this Agreement shall rcrnain in eficct until Jlnal resolution of 
issues relating to the ARCES Contract, 

12. Notwithstanding the J(m;going, any Party 
(20) days advance written notice to the other 

withdraw from this Agreement by giving ''"'"n'" 
which 20 days is caicuiated beginning on the 



day after the notice is received by a Party. For greater certainty, withdrawal from this Agreement by 
a Party is not eiTectivc until the expiration of the days' notice period required by this provision. 

!3. Any withdrawal from this Agreement shall be prospective in effect only and the withdrawing 
Party and any Privilcgedlnfomntion made available by or to the other Party prior to that Party's 
withdrawal shall continue to be governed by the terms of this Agreement whether or not the Parties 
are, in any respect in relation to the ARCES Contract, adverse in interest. 

14. On or bcJi.we the effective date of a withdrawal Ji·mn this Agreement, the withdrawing Party 
shall retum to the Disclosing Party all Privileged InJ(Jrmation received fi·om the Disclosing Party. In 
the case of copies, with the consent of the Disclosing Party, the Receiving Party may destroy such 
copies in a secure manner, and confirm in writing to the Disclosing Party that it has done so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged lnfornation between them 
shall not be used as a basis f(>r a motion to disqualify a Party's counsel {including for certainty the 
Pariy's counsel's law Jlnn and any partner or associate thereof) aJ-ler a Party has withdrawn from 
this Agreement for any reason, including without limitation, due to any conflict of interest which 
arises or becomes known to the withdrawing Party after the Effective Date, adversity between the 
Parties or any other reason whatsoever based on this Agreement or the cooperation and disclosure 
of Privileged Information hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship between 
counsel for Ontmio and the OPA, as a result of any communications, sharing of Privileged 
lnf(mmttion, cooperation or any other action taken in furtherance of the Parties' common interests 
or under and in reliance upon this At,'feement. 

GENERAL PROVISIONS 

18. This Agreement shall be construed in accordance with the laws of the Province of Ontario and 
the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with respect to any 
and all matters mising under this At,'fccment. 

19. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the 
remaining provisions shall not in any way be affected or impaired thereby. 

20. Any failure of any Party to enforce any ofthe provisions of this At,>reement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no way atTect 
the validity ofthis Agreement, or any pmi hereof; and shall not be deemed a waiver of the right of 
such Party thereafter to enf(Jrcc any and each such provisions. 

21. Nothing contained in or done further to this Agreement shall be deemed either expressly or by 
implication to create a duty ofloyalty between any counsel and anyone other than the client of that 
counsel. 

22. This At,'fcemcnt contains the entire understanding of the Parties with respect to the subject 
matter hereof. There are no other oral understandings, tenns, or conditions and neither Party has 
relied upon any representation, express or implied, not contained in this Agreement. 



23. No change, anrcndn1cnt, or rnodificntion of this shail be valid or binding upon the 
hereto unless such change\ mncndrnent., or modification is in \Vriting and duly executed 

both Parties hereto. 

The headings contained in this Agreement are f(x convenience and reference only and in no 
way dd!ne. describe, extend, or limit the scope or intent this Agreement or the intent of any 
provision contained hcrci n. 

This Agreement shall enure to the bcncllt of and be binding upon the respective successors and 
assigns of the Parties. 

JN WITNESS WHEREOF. the Parties have executed this Agreement as of the date first set 
f{)rth a hove. 

POWER AUTHORITY 

Name: 

Title: 

QUEEN lN RIGHT OF 
AS REPRESENTED BY THE INJSTER 

OF ENERGY 

8 y -----------~·-.. ~ .. --------~-------- --------~--~·--~ 

Name: David Lindsay 

Title: Deputy Minister 





From: 
Sent: 
To: 

Attachments: 

Rehab, James (ENERGY) 
November 'I, 201 ·1 ·1 1:15AM. 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant- Legal Authority Issues 
OPA Greenfield South Direction (25-32-7) (2) (Nov H 1 ).DOC 

Halyna, just FYI: Had a very good discussion with Carolyn about this issue and she is suggesting an important revision to 
the document which I will now make, in order to reflect a slightly more generalized approach to how the OPA is to 
terminate the contract (leaving them with the ultimate decision as to how to proceed and to be responsible for making that 
choice). We both agree that this is a good place to start- we can always return to them ore precise language (rescission, 
repudiation, etc.) if the more general approach is for some reason not preferred (e.g. by CLOC)- Carolyn suggests that 
we can float this version to the clients, while at the same time I will contact CLOC counsel to discuss implications of using 
either (both) approach(es). 

I believe the attached version, which is updated and now refiects Carolyn's comments, can now be sent on to the clients 
wlth the caveat that we are also 'in discussions wilh CLOG about the precise language "bring the contract to an immediate 
end" versus something more preclse, such as "rescind, repudiate, etc.''. 

Thank you' 

James 

from: Calwel!, Carolyn (ENERGY) 
Sent: November 1, 2:011 10:08 AM 
To: Perun, Halyna N. (ENERGY); Rehob, James (ENERGY) 
Subject: Re: Greenfield South Gas Plant- Legal Authority Issues 

James, ! will call you shortly so thai we can discuss. 

Carolyn 

From: Perun, Halyna N, (ENERGY) 
To: Rehob, James (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Tue Nov 01 09:37:28 2011 
Su<bject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Re timing- \fVe should alrn for a draft dfrection that is MAG/CLOC approved by end of day today. The Deputy said 
yesterday that he wanted us to come up with something "in the next 24 hours". Vifhen you've had an opportunity to 
discuss etc, I would like a draft version to be reviewed by Rick/Ryan before it's sent to CLOC. CLOC is expecting iL 

Carolyn- the contacts al CLOC are Len fvlarcello and Shona Compton. 

Thank you! 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto. m" M5G 2E5 
i0 h (416) 325-662.1 I Fax: (416) 325-'1781 
88: (416) 671-2607 



E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 5:36PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Thanks very much, Carolyn- an excellent thought indeed. I could see the rescission (or revocation) of a direction being a 
viable approach were the original direction not to have dealt with so many different projects (there were several set out in 
a chart within the direction)- The Direction originally listed seven contracts/projects, but several (including one or two 
others involving Greenfield Power) were cancelled. Perhaps this alone could be finessed (e.g. revoke only that portion of 
the direction that dealt with the Greenfield South project). I do wonder, however, whether revoking the original direction 
might actually place the OPA in a less clear legal position going forward regarding the steps it has taken thus far. Happy 
to consider your good idea further, along with you, and thanks for your input on my earlier advice piece as well- very 
much appreciated, indeed! 
Kindly, 
James 

From: Calwell, Carolyn (ENERGY) 
Sent: October 31, 2011 5:10PM 
To: Rehab, James (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

James, 

Thank you very much for this draft. I have no comments on it in and of itself. 

I wonder (and I really don't know) about a different approach: a direction to rescind the original direction to enter into the 
contract. An approach along these lines might say: "In recognition that the Government no longer wishes to have the 
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation 
(the "proponent") which had been planned for the municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the Act, I hereby rescind the direction of [date]." 

Such a direction might avoid getting into cancellation, repudiation or rescission but might lead to the same outcome. At 
this same time, this approach may just be too "cute". 

We could discus tomorrow, depending on when the draft has to go up or into wider circulation. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: Mon 31/10/2011 4:46 PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 
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Halyna and Carolyn, 

I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
Qas Qeneration plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment.' 

Comments/revisions are welcome, and please fee1 free to change as necessary in order to meet any time cornrnitments 
on your end. 

Kindly, 

James 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 3:56PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subje:ct: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Leoal Advice I Solicitor & Client Privileffiill 

October 3 i, 201 i 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenffeld South Gas Plant contract, including our options, as r see them, in this regard. This ernai! 
has been updated to reflect the addition of the concept of "repudiation" and lo integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

o Does the Minister have dear, legal authority to direct the OPA to take any significant commerdal steps in relation 
to the Greenfield South contract? 

Conclusions: 

• the better view is that the Minister does not have lo so direct the OP A. 
n Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct !ega! authority to 
further direct the OPA in relation to that initiative. 

o attempts to craft a direction which aims to the "look and feel" of a bir1di!oa. '"'dLLHu 
direction to the OPA in relation to the Greenfield South are to 

a of the Minister's exercise of his authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in !his regard. 

o Potentia! reliance on There exists a potential, though weak/modest, argument for a direction 
based o.n s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that theOPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position wl1en directed under (7) as somehow difierent to the position it is in when directed under (4). 
Points to consider: 

If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 
Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about w1·1ich the (7) direction is to be made, and does not include explicit lar)guage 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

ro However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government vvith an alternative 



mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 
Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 
However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the DEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
'put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (S-.Q-) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal eflecl of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial' responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with. the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within Hie 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation .. enforceable in 

accordance with its terms ... " 



OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• in this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetrreless sue for damages, etc. 

• Greenfield rnay choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can. to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essentlal" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial I legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction actfvlties 

(so long as its own financing is sustainable), since it currently possesses all legal and re<;Julatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract 

o Greenfie1d's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its foHow-on contracts. 

Exnrccmrietir;n - LSB Energy would have to further research and analyze options which are based on t!le Expropriations 
Act (Ontario) ant;[ the authority orovided in the' and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utiHzed. 

As per your most recent email, l wi!l begin drafting a form of direction for your consideration. 

Thank you, 

Jarnes 

James P. H, Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
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Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
Tl:lis communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Re: 

l write in connection with my authority as the Minister of Energy in order to exercise the statutory 
power of ministerial direction which I have in respect of the Ontario Power Authority (the "OPA") 
under section of the Elecil:icity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OPA 
execute and deliver nu..rnerous contracts under a direction entitled "Request for Proposals for 2,500 
lVfW of New Clean Generation and Demand-Side Projects issued September 13, 2004, as amended 
(the "2,500 .MW RFP"", dated March 24, 2005. 

In recognition that the Govemment no longer wishes to have the OP A proceed with one of 
projects, namely the 280 MW gas-fired generation facility being developed by the Greenfield SouLh 
Power Corporation (the which had been planned for the municipality of Mississauga 
(the and pursuant to my authority under s. 25.32 of the Act, I hereby authorize and direct 
the OP A to take all necessary legal, commercial illld other steps in order to bring the contract with the 
proponent to an irnmediate end. 

Further, pursuant to my authority under section 25.32 of the Act, the OPA is a.lso hereby authmizec1 
and directed to take such steps, inc1ud1ng negotiations, and to execute and deliver s11ch ancillary 
docurnents, deeds instnn11ents or things in connection with, pertaining to, or arising out ot: this 
direction. 

This Direction shall be effective and binding as ofthe date hereof. 

Dated: November], 11 

Christopher does Bentley 
Minister of Energy 





From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
November 1, 2011 11 :38 AM 
Rehob, James (ENERGY) 
·calwell, Carolyn (ENERGY) 
RE: Greenfield South Gas Plant- Legal Authority Issues 

James--- please float to Ryan/Rick for their comments- Thank youl 

Jfafjma 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-17[\1 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

r~otice 

This communlcatlon .may be soficitor/dient prfvi!eged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissernination or use of this information by others than the intended recipfent(s) is 
prohibited. tf you have received this messa~)e in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Rehob, James (ENERGY) 
Sent: November 1, 201111:15 AM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Su1bject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Ha1yna,.Just FY!: Had a very good discussion with Carolyn about this issue and she is suggesting an important revfsion to 
the document which [will now make, in order to reflect a slightly more generalized approach to how the OPA is to 
terminate the contract (leaving them with the ultimate decision as to how to proceed and to be responsible for makfng that 
choice). We both agree thai this is a good place to start--- we can always return to them ore precise language (rescission, 
repudiation, etc.) if the more general c1pproach is for some reason not preferred (e.g. by CLOC)- Carolyn suggests that 
we can float this version to the clients, ·while at the same time I will contact CLOG counsel to discuss implications of using 
either (both) approach( es ). 

! believe the attached version, which is updated and now reflects Carotyn's comments, can now be sent on fo the dients 
with lhe caveat that we are also in discussions with CLOC about the precise language "bring the contract to an immediate 
end" versus something more precise, such as "rescind, repudiate, etc."_ 

Thank you! 

Jarnes 

From: Calwell, Carolyn (ENERGY) 
Sent: November 1, 2011 10:08 AM 
To: Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
Subj>edt: Re: Greenfield South Gas Plant- Legal Authority Issues 



James, I will call you shortly so that we can discuss. 

Carolyn 

From: Perun, Halyna N. (ENERGY) 
To: Rehob, James (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Tue Nov 01 09:37:28 2011 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Re timing- We should aim for a draft direction that is MAG/CLOC approved by end of day today. The Deputy said 
yesterday that he wanted us to come up with something "in the next 24 hours". When you've had an opportunity to 
discuss etc, I would like a draft version to be reviewed by Rick/Ryan before ii's sent to CLOC. CLOC is expecting it. 

Carolyn- the contacts at CLOC are Len Marcello and Shona Compton. 

Thank you! 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 

' 

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Rehob, James (ENERGY) 
Sent: October 31, 2011 5:36 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Thanks very much, Carolyn- an excellent thought indeed. I could see the rescission (or revocation) of a direction being a 
viable approach were the original direction not to have dealt with so many different projects (there were several set out in 
a chart within the direction)- The Direction originally listed seven contracts/projects, but several (including one or two 
others involving Greenfield Power) were cancelled. Perhaps this alone could be finessed (e.g. revoke only that portion of 
the direction that dealt with the Greenfield South project). I do wonder, however, whether revoking the original direction 
might actually place the OPA in a less clear legal position going forward regarding the steps it has taken thus far. Happy 
to consider your good idea further, along with you, and thanks for your input on my earlier advice piece as well- very 
much appreciated, indeed! 
Kindly, 
James 

From: Calwell, Carolyn (ENERGY) 
Sent: October 31, 2011 5:10PM 
To: Rehab, James (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

) 



James, 

Thank you very much for this draft. ! have no comments on ft in and of !tse!f. 

I wonder (and I really don't know) about a different approach: a direction to rescind the original direction to enter into the 
contract. An approach along these lines might say: "In recognition that the Government no longer wishes to have the 
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Cerporation 
(the "proponent") which had been planned for the municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the Act, I hereby rescind the direction of [date]." 

Such a direction might avoid getting Into cancellation, repudiation or rescission but might !ead to the same outcome. At 
this same time, this approach may just be too "cute". 

We could discus tomorrow, depending on when the draft has to go up or into wider circulation. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: ~~on 31/10/2011 4:46 PM 

--------------------·------

To: Rehob, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subjec:t: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileoed & Confidential Legal Advice I Solicitor & Client Privileaed 

October 3·1, 2011 

Halyna and Carelyn, 

I attach, for your consideration, an initial draft of a direction designed to cancer (rescfnd or repudiate) the Greenfield South 
gas generation p!ant (Mississauga). t would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA' for their consfderation and comment 

Comments/revisions are we! come, and please feel free io change as necessary in order io meet any tfme cornmrtrnenis 
on your end. 

Kindly, 

James 

From: Rehob, James (ENERGY) 
Sent: October 2011 3:56 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
::>UIDJ<e:cc RE: Greenfield South Gas Plant - Legal Authority Issues 

Priviie.g_Etd & Confidential Legal Advice I Solicitor & Client Privileged 

October 31 , 201 ·1 

Good afternoon, Ha!yna. ! write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possib!e, comments 
from Carolyn, which were received with thanks. 

Issue: 



• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 
Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 
However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 
Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 



• Consideration can ba given to persuading the OPA to exercise their contractual authority (I believe under sub
clause ·16.5 (1:!-g) to unilaterally assign the contract back to the Crown or a Crown agency. such as the OEFC. 

@ The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself. as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
)ega! effect of placing the Crown lnto the position of counter party to the contract. 

• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 
Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board oi Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major conimercfa! steps and timing leading up the !ltigation phase, shou!d it 
go that far. 

• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 
legally responsible for the outcome 

c The opportun~ty to distance Government from the ongoing progress of the transaction (project) would be 
greatly diminished ii not eliminated; 

o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 
steps taken up to the date of the assignment back to the Crovvn; 

' The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 
Crown the contract is assigned to); 

• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached. 

• The Crown would have to warrant that the Agreement is "a valid and binding obligation .. enforceable in 
accordance with its terms .. 

OPA. Repudiation (sometimes described as "anticipatory bre21ch'') occurs where a party to the contract 
states its intenUon noj to perform its obligation(s) undBr a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesa)e denial or abandonment of the contract 

$ ln this particular instance, the OPA wou)d dedare its intention to abandon its obligations under the contract, 
presumably without !ega( justification beyond the adherence to a dirGction or letter issued by Government 

@ Such a dec!aratlon would be del\vered to Greennetd by the OPt ... on or before the time at which lts major 
obligations are next to be performed. 

® ff Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield woufd nonetheless sue for damages, etc. 

~ Greenfield rnay choose not to accept tr1e OPJ\'s repudiation at 'first Instance and continue to attempt, as best \t 
can, to perform its own ob(igations under the contract in order io preserve its iegai posiHon'goirig forward. 

e Careful consideration will have to be given by the OPA and \ts advisors as to what terms of the contract are 
''essential" or fundamental, capab!e of formin9 the basis for repudiation, etc. 

Points to consid<er 
@ There is some serious doubt as to whether the commercial! iBgaf step of the OPA repudiating the contract with 

Greenfield woulcl have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be incH ned to repudiate the contract of their 

own accord, and may we!! require to be directed in order to take this step; 
c Even where the OPA repudlates the contract, Greenfield courd continue on with its construction activities 

(so fong as its own financing is sustainab!e), since it currently possesses aH fega! and regu~atory 
approvals to proceed with construction (pending the outcome of the current MOE renewrod review of 
re!ated activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing or 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suinD the OPA for any differential based on the 
terms of the contract. 



o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOG on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Tt1ank you. · 
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a 280 
Power Corporation (N1ississanga) 

I v.nite in co_wlection \-\rith authority as the lVllnister of Energ--y in order to exercise ilie statutory 
povver of miillstcrictl direction which 1 have in respect of the Ontario Povver Authori~y (the "OP A'~) 
uru:lcr section 25 of the Eiectricity A.ct, .1998 (the " 

predecessor had, pursuant to subsection 25.32(7) of the Act, previonsly directed tbat the OP A 
execute and deliver numerous contracts under a direct1on entitled "Request for Pmposals for 2,500 
M.·w of New Clean Generation and Demand-Side Projects issued September i 2004, as amended 
(the "2,500 RFP"", dated March 2005. 

In reco~·n_ition that the GovernTnent no longer \Visbes to have the OP A_ proceed one of these 
projects, the 280 M\V gas-fu·ed generation t~1cility beD-:Jg developed by tbc Greenfield South 
Po~.;ver Corporation (the which had bet-TI planned for the nJuniclpality of Jvlississauga 
(the ""proJecfj)~ and pL1Tsuant to rny authority under s. 25.32 of 1\.ct~ I hereby authorize and direct 

OP .r\ to take all.necessa.:r:V 1egaJ, com1nt:rciaJ and other in order to bring the contract -with tbe 
proponent to an irru11ediate end. 

Further; pursuant to 1TIY authority under section of the Act, the OP A is aJso hereby authorized 
and directed to such ste_psl including negotiations, and to execute and deliver such ancillclry 
docwnents, deeds instrun1en.ts or tllli-::tgs in connection "ivith~ pertaining to, or arising out of, 
direction. 

This Direction shali be the date 

Dated: h1o'Vt..1:nber 1, 201 'l 

Christopher fntd- does he prefer 
Minister Encrg;y 



. ' 



From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
November ·r, 201·1 ·r·1 :38 AM 
Rehob, James (ENERGY) 
Calwell, Carolyn (ENERGY) 
RE: Greenfield South Gas Plant - Legal Authority Issues 

James -please float lo 1-\yan/Rick for their comments- Thank you! 

JfaEyrUl 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Eneroy & tnfrasiructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) ~l25-6681 I Fax: (4'16) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication _may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom lt is addressed. Any d'1ssemination or use of this ·lnformaflon by others than the Intended recipient(s) ls 
prohibited. If you have received this messztge in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehob, James (ENERGY) 
Sent: November 1, 201111:15 AM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subje,ct: RE: Greenfield South Gas Plant- Legal Authorit; Issues 

Halyna,.just FYi: Had a very good discussion with Carolyn about this issue and she is suggesting an important revision to 
the document which r win now make, in order to reflect a slightly more generalized approach to how the OPA is to 
terminate the contract (leaving them with the ultimate decision as to how to proceed and to be responsible for making that 
choice). We both aoree that ihls is a good place to start-- we can always return to them ore precise 1anguage (rescission, 
repudiation, etc.) if the more general approach is for some reason not preferred (e.g. by CLOC)- Carolyn suggests that 
we can float this version to the clients, while at ihe same time I will contact CLOC counsel to discuss implications of using 
either (both) approach(es). 

1 believe the attached version, which is updated and novv reffects Carolyn's cornrnents, can now be sent on to the dients 
with the caveat that we are also in discussions with CLOC abeut the precise language "bring the contract to an immediate 
end" versus something more precise, such as "rescind, repudiate, etc.". 

Thank youl 

James 

From: Calwell, Carolyn (ENERGY) 
Sent: November 1, 2011 10:08 AM 
To: Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
SubjEJct: Re: Greenfield South Gas Plant - Legal Authority Issues 



James, I will call you shortly so that we can discuss. 

Carolyn 

From: Perun, Halyna N. (ENERGY) 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Tue Nov 01 09:37:28 2011 
Subject: RE: Greenfield South Gas Plant- Legal Authority lssues 

Re timing- We should aim for a draft direction that is MAG/CLOC approved by end of day today. The Deputy said 
yesterday that he wanted us to come up with something "in the next 24 hours". When you've had an opportunity to 
discuss etc, I would like a draft version to be reviewed by Rick/Ryan before it's sent to CLOC. CLOC is expecting it. 

Carolyn- the contacts at CLOC are Len Marcello and Shona Compton. 

Thank you' 

Jfa{yiUl 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 5:36 Pl"l 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

' . 

Thanks very mucl1, Carolyn- an excellent thought indeed. I could see the rescission (or revocation) of a direction being a 
viable approach were the original direction not to have dealt with so many different projects (there were several set out in 
a chart within the direction) -The Direction originally listed seven contracts/projects, but several (including one or two 
others involving Greenfield Power) were cancelled. Perhaps this alone could be finessed (e.g. revoke only that portion of 
the direction that dealt with the Greenfield South project). I do wonder, however, whether revoking the original direction 
might actually place the OPA in a less clear legal position going forward regarding the steps it has taken thus far. Happy 
to consider your good idea further, along with you, and thanks for your input on my earlier advice piece as well- very 
much appreciated, indeed! 
Kindly, 
James 

from: Calwell, Carolyn (ENERGY) 
Sent: October 31, 2011 5:10PM 
To: Rehab, James (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 
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.James, 

Thank you very much for this draft I have no comments on it in and of itself. 

I wonder (and I really don't know) about a diffemnt approach: a direction to rescind the original direction to enter into the 
contract. 1\n approach along these lines might say: "In recognition that the Government no longer wishes to have the 
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation 
(the "proponent") which had been planned for the municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the 1\ct, I hereby rescind the direction of [date]." 

Such a direction might avoid getting into cancellation, repudiation or rescission but might lead to the same outcome. At 
this same time, this approach may just be too "cute". 

We could discus tomorrow, depending on when the draft has to go up or into wider circulation. 

Carolyn 

fn>m: Rehob, James (ENERGY) 
Sent: Mon 31/10/2011 4:46PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Sulbje,ct: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential L,eoal Advice I Solicitor & Client Privileoed 

October 31, 2011 

Halyna and Carolyn, 

I attach, for your consideration, an initial draft of a direction designed to ccmce! (rescind or repudiate) the Greenfield South 
gas generation p!ant (Missfssaugcl). ! would suggest that we consider providing, when appropriate to do so, a draft to the 
clieni(s) and tile OP/\ for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time comr-nitments 
on your encl. 

Kindly, 

... larnes 

from: Rehab, James (ENERGY) 
Sent: October 31, 2011 3:56 PGi 
To: Calwell, Carolyn (ENERGY); Peron, Halyna N. (ENERGY) 
Su!bje:ct: RE: Greenfield South Gas Plant - legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Priyileoed 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, includin9 our options, as I see thern, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integmte, as mucll as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 
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• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that !he Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). Tile main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 
However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 
Finally, the system of provisions relating to the OPA's inclependence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to a CES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected toEA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 
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& Consideration can be given to persuaclin,; tile OPA to exercise their contractual authority (I believe under sub
clause "16_5 (b-<J) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC_ 

m The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc __ If successful, the assignment back to the Crown would have the 
legal effect of placing tile Crown into the position of counter party to the contract 

• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 
Crown's and not the OPA's_ This rnay provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors_ 

c Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far_ 

0 The Crown or the Crown and u-,e Crown Agency (e_g_ OEFC) to whom the contract is passed would be solely 
legally responsible for the outcome 

The opportunity to distance Government from the ongoing progress of the transaction (project) would be 
greatly diminished if not eliminated; 

c There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 
steps taken up to the date of the assignment back to the Crown; 

• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 
Crown the contract is assigned to); 

• The Cmwn does not have the legal authority to require the transfer back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached_ 

• The Crown would have to warrant that the Agreement is "a valid <mel binding obligation __ enforceable in 
accordance with iis terms ___ " 

OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention DOt to perform its obligation(s) under a contract or to abandon the contract Repudiation, when 
successful (e_g_ accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of tfle contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government 

0 Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

"' if Greenfield were to accept the OPA's position in respect of lts' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward_ 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc 

Points to cons'ide'r 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield_ 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
c' Even where the OPA repudiates the contract, Greenfield cou!d continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of tile current MOE renewed review of 
related activities)-

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controllecl market) and then suing the OPA for any differential based on the 
terms of the contract 
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o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction,' in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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l ; l i 

thr>r:tv under 
including 

or lD 

E->C• 

~' 





• $ 

From: 
Sent: 
To: 
Cc: 

Attachments: 

Rehab, James (ENERGY) 
November 1, 20·11 11 :59 AM 
Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Calwell, Carolyn (ENERGY); Perur>, Halyna N. (ENERGY) 
Draft Direction to OPA- Greenfield South project. 
OPA Greenfield South D'rrection (25-32-7) (2) (Nov H 1 ).DOC 

Privileoed & Confident[al Legal Advice I Solicitor & Client Privileged 

November 1, 2011 

Good morning, R1ck and Ryan. Please find attached a dran direction to the OPA related to the cancellation(" .. bringing to 
an immediate end") of the Greenfield South gas generation contract. 

Kindiy note that we have drafted usin9 a genera! Instruction to the OPA to bring the contract to an immediate end, on the 
understanding that the OPA may push back for something more specific. However, we recogn'1ze that the MO/DMO may 
wish to have the language remain more general. 

Please do comment and fact-checl< as required, and I wili be at my desk from 1:15 pmish onward ( 416-325-6676) as well, 
I'll be on my cell (647-218-3964) between 12 noon and 1 :15 pm. 

Kindly, 
James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of InfrastructUre 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-178'1 
iames.re_hob(ci)ontario.QEl 

Notice 

This communication may be solicitor/client privileged and contain confidential informatfon only intended for the person(s) 
to whom it is addressed. Any dissem!nation or use ofth!s information by others than the intended recipient(s) is 
prohibited .. If you have received this message in error please notify the writer and permanentfy delete the message and 
all attachments. ThcJnk you. 
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Re: a 280 

l in connection with my authority as the Minister of Energy in order to exercise the sthtutory 
power of ministerial direction which I have in respect of the Ontario Power Authority (the "OP A") 
under section of the Electricity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OP A 
execute ancl deliver numerous conlT[i~ts under a direction entitled "Request for Proposals for 2,500 
MW of New Clean Generation aiu:(Demand-Side Projects issued September 13, 2004, as ~rmended 
(the "2,500 MW , dated March 2005. 

recognition that the Govemment no longer wishes to have the OP i\. proceed with one of these 
projects, namely the 280 MW gas-tired generation facility being developed by the Gree11field South 
Power Corporation (the which had been planned for the municipality of Mississauga 
(the "p:rnject"), and pursuant to my authority under s. 25.32 of the Act, I hereby authorize and direct 
the OPA to all necessary legal, conunercial and other steps in order to bring the contract with the 
proponent to an iTnnkrliate end. 

Further, pursuant to my authority under section 25.32 of the Act, the OPA is also hereby authorized 
and directed to tak:e such steps~ including negotiations, and to execute and deliver such anc--illary 
docmnents, deeds instnnnents or things in connection with, pertaining to, or arising out of, this 
direction. 

This Direchon shall be effective and binding as of the date hereof 

Dated: November l, 20 J 1 

does Christopher 
.M.inister of Fn~rP'V 



I 

I 
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From: 
Sent 
To: 
Cc: 

Rehob, ~lames (ENERGY) 
November 1, 201·1 i 2:50 PM 
Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Perllll, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Comments on Direction needed soon 

Privileoed & Confidential Leoal Advice I Solicitor & Clif'.llJ..PrivileoQ_<;J 

November 1, 2011 

Hi, Rick and Ryan- please note that I will be having a call with CLOC early this afternoon (say by 2 pm though the 
specific timing has not yet been set)- if possible, it would be best to have your comments integrated by then so that I can 
include your good comments with the draft letter of direction I send to CLOC. 

Thanks very rn uchl 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
@ID_ es. re QQQ@ontario. ca 

Notice 

This communication rnay be solicitor/client privileged and contaln confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information bY others than the intended recip!ent(s) fs 
prohibited. !f you have received this message in error please notify ihe writer and permanently delete the messaoe and 
all attachments. Thank you. 





From: King, Ryan (ENERGY) 
November 1, 201 i i :i 2 PM Sent 

To: 
Cc: 

Rehob, James (ENERGY); Jennings, Rick (ENERGY) 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENER<3Y) 
RE: Comments on Direction needed soon 

Attachments: OPA Greenfield South Direction (25-32-7) (2) (Nov 1-11) (rk).DOC 

.James, our suggested edits attached 

from: Rehab, James (ENERGY) 
Sent: November 1, 201112.:50 PI"! 
To: Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Su1bjedt: Comments on Direction needed soon 

Privileaecl & Confidential Leoal Advice I Solicitor & Client Privileaeq 

November 1, 201 i 

Hi, Rick and Ryan- please note that I will be having a call with CLOG early this afternoon (say by 2 pm though the 
specific timing has not yet been set)- if possible, it would be best to have your comments integrated by then so that I can 
include your good comments with lhe draft letter of direction I send to CLOC. 

Thanks very much' 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON lv15G 2E5 
Tel: 4 i 6-325-6676 
Fax: 4i6-325-i78i 
leme~.reb_ob@on_tar\~c~ 

Notice 

This communication may be soUcitor/cnent privileged 2nd contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended rec\pient(s) !s 
prohibited. If you have received this message in error pi ease notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Contract for a 280 Gas 
Powc:r c:orooJmtion (Mississauga) 

I write in connection with my m1thority as tbe Minister of Energy in order to exercise the statutory 
power of ministerial direction which I have in respect of the Ontario Power Authority (the "OPA") 
under section of the Electricit)' Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OP A 
execute and deliver fH!lHttf}U&-Several contracts under a direction entitled "Reqnest for Proposals for 
2,500 MW of New Clean Generation and Demand-Side Projects issued September 13, 2004, as 
amended (the "2,500 MW RFP"", dated March 2005. 

I In recognition thatj-t---R~"t3?.£:i0-Fl-d~t§r1TitrreE1the GO'vemn1ent has de<;ided that tB-e-G-c1-V-0FHfFrGFrf.-n:e-le-HgeF 
1/ wislres-+o--lra-v-e-tfre-CYP fr-'prrreeetl--¥f1-t-l:;-e-r-J.<.;?--t?rf-ttre5€ pFe:}esi.:s-;-Fl-Etm·ely-the 2 8 0 MW gas-fired generation 

facility being developed by the Greenfield South Power Corporation (the "proponent"), which had 

I 
been planned for the municipality of Mississauga (the 
loca1icm, and pursuaot to my authority under s. 25.32 of tbe I hereby authorize and direct the 
OP A to take all necessary legal, commercial and other steps in order to bring the contract with the 
proponent to an immediate end. 

Further, pursuant to my authority under section 25.32 of the Aet, the OP A is also hereby authorized 
and directed to take snch steps, including negotiations, and to execute and deliver such ancillary 
docurnents, deeds instrun1ents or things in connection with, pertaining to, or arising out of, this 
direction. 

This Direction shall be effective and binding as of the date hereof 

Dated: November l, 20 II 

TlldJo o ... Christopher 
Minister of Energy 

TOR l-!~0:1::'35!'.62 .: 

Bentley 





From: 
Sent: 
To: 
Co: 

Attachments: 

Rehob, James (ENERGY) 
November 1, 2011 1:56PM 
Marsello, Leonard (JUS); Compton, Shona (JUS) 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Draft Direction to Ontario Power Authority - Greenfield South Power Plant 
OPA Greenfield South Direction (25-32-7) (3) (Nov 1-11) (rk \sb cmnts integrated).DOC; RFP 
- 2500 MW of New Clean Generation and Demand-Side Projects issued Setpember 13, 2004, 
as amended_ pdf 

Privileoed & Confidential Legal Advice I Solicitor & Client Privileoed 

November 1, 2011 

Good day, Ll.TI and Shona. 

In relation to the instructions I have received from my client, l attach a dratl letter of direction to the Ontario 
Power Authority (OP A) made pursuant to of the .Electricity Act, 1998 (the "EA''), instructing the OP 
to "_ .... take all necessary legal, commercial and other steps in order to bring the contract with the proponent to 
an immedi.ate end."_ We had also been carefully considering whether more precise language should be included 
or substihrted, such as an instruction cancel or repudiate the contract. We can always return to this more 
precise language if this is more legally desirable, however, we thought it best tu begin with more general 
language in order to give both the OPA and the clients something to react to while we all (including you at 
C:LOC) consider this issue a hit further. 

I have included a .pdf version of the origiual direction to the OP A, however the version l currently havc in .pdf 
fonn (showing the signature) has the chart listing the specific projects cut off I have, on file, and in MS word 
the version which l believe l did in March of2005 which lists all of the projects-- I'll keep looking to find a pdf 
of the complete, signed version lor you. There was, as l recall, some sensitivity about sharing a complete 
version or posting Sfuue on the OPA website at that time. 

Kindly note that the original direction was made under EA s.25.32(7)- not (4) to which the "independence" 
language in is explicitly linked (e.g. OPA canies all legal responsibility and liability for completion uf 
cliroction, and the is divested thereof)- Bence, without speciJ]cally referencing it, l believe that (7) 
operates independently of ( 4) and since it is used primarily lo place contracts that have been fully completed but 
executory or signee! by another institution such as Energy or OF A/OEFC, with the OP A, I am in doubt as to 
\vhether we could use (7) on its own as the basis of the anthority to have (require) the OPA cancel or othenvisc 
end the contract This is whettl hope to discuss with you. 

Look fonvard to our 2:30pm call (41 

Thank you! 

James 

James P. H, Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 



Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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from title and rej7la•t:e,li 

MW Gas GerwJmtion 

I write in connection with my authority as the Minister of Energy in order to exercise the statutory 
power of ministerial direction which I have in respect of the Ontmio Power Authority (the "OP A") 
under section of the Electricity Act, 1998 (the "Act"). 

My predecessor had, pursnant to subsection 25.32(7) of previously dinxted that the OPA 
execute and deliver several contracts under a direction entitled "Request for Proposals for 2,500 M'IN 
of Clean Generation and Demand-Side Projects issued September 13, 2004, as amended (the 
"2,500 MW RFP"", dated March 24, 2005. 

In recognition lhat the Government has decided that the 280 MW gas-fired generation facility being 
developed by the Greenfield South Power Corporation (the which had been planned 
for the municipality of Mississauga (the no longer proceed at its current location, mld 
pursuant to my authority nnder s. of the Act, l hereby authorize 1md direct the OPA to take all 
necessary legal, c:ommercial and other steps in order to bring the contract wilh the proponent to an 
immediate end. 

Further, pursuant to n1y authority under section 25.32 of the Act, the OPA is also hereby authori:z.ed 
and directed to such steps, lnc1uding negotiations, and to execute and deiiv·er such anc1Uar:l 
documents, deeds instrurnenls or things in connection -yvith~ pertaining to~ or arising out this 
direction. 

November I, 2011 

----------------
The Hem. Chris Bentley 
Minister of Energy 



. ' 



Ontario Power A•rtbtority 
Attention: !VIr, Carr, Cr~ief Executive Officer 

R n·· 
~. Request Proposals for 2,500 M'iV of New Clerrn Generation and Demand~Side 

Project~ issued September 13, 2004, as amended (LlJ.e "2,500 M\V R1i1'") 

I vvrite in connection "With my authOrity as the Minister of in order to exercise the statutory 
·power of m1nisteria1 direction which I haye in respect of the Ol1tario ?ower.~Au.ihOrity (t.1a ~"OP_A~') 
UDder sec1ion of the Electricitv Act, 1998 (the "Act"\. 

" ' 

U'nless otherwise defined herein, capitalized term~ have the rneB..t""lings 
RFP. 

to them in the 2,5 00 Jv!:\V 

Puxs-Llant.to subsection 25.32(7.) of the AcL: I hereby authorize and direct the OP P. .. to eKecute md 
deLiver de:fuiitive CES Contracls 8.Dd a DR. Contntct (the ''Defi:rritrve· Agreements')) in accord21.1ce 
With the terms of the 2~500 1v.f1N F_FP \vitQ th_e Proponents in respect of the ?ropoSEi1s· listed below: 

Greater Toronto ~~Jr:l,.Ja:rt .. '1l'~utb~rity ~ Cogcne_mtiorr 

pr6enfleid Energy Centre (CalPine and lvfitsul) -
CCGT . 

3. 
Power Income; 

Greenfieid 407 Powar Corpor2.Don (Easter±l. Power 
!illd .-:-Jgonquin Power lricome .....:. CCGT 

5, Gr-eco..field 403 Power (Eastem Pm:ver 
::md A.lgonquin POwer Im::ome Fund)-- CCGT 

6. Inve11ergy bvestment (ITivB.)Cl".f;J c.ml GTCR 
Golder Rauucr)- CCGT 

CES 

CES 

CES 

CES 

CES 

CES 

Sm-nia- 1,005 1,015 
Lnmbton 

lvlissis:srruga 2ECI 280 

2.80 230. 

Od::vi!lc 280 

Sardc- 570 

DR Provi:m::c- 10 7. LoblliW ?mpcrties- Demand Response 10 
wide 

8.,350 

8,350 

7 

2,063 

pursum:rt to my authority ur~dcr section 2.5 .32 of the Act, OP A is also authorized 
a.ncl directed to execute Emd deliver ancilla.ry docmnerrts} deeds wcl insfi-umenll} connection 
\vitl1.~ pert3ini..ng to, or arising out of, LQe Definitive J-\greements 3.Ild the undertaking by 1l1e Jvfinistry 

Energy on behalf of the Bu)rer in of the federal governrrient's proposed regu.laiicms 
cOvering greenhouSe gas mnis:sions pos-ted on the v:;cbsite 

~· • T'c' . • h ]1 1: "" .. 1 1 1 ,. • ,. ' h f 1n1s lJrrecnon s~ au )e e.u:ecuve ann u11'1umg as or tbe uate 1ereo -. 

Dated: lv1EITch 24, :2.005 

Duncn_n 
l\iill_ister ofEnc:rgy 

((i 
·~· 





From: 
Sent: 
To: 

Rehab, James (ENERGY) 
November 1, 2011 2:23 PM 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Re OPI\ and Communicating with CLOG 

Hi, I would like to send CLOG the advice note I provided to you yesterday, if that is alright with you- please let me know. 
Thanks! 
James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james. rehob(a)ontario. ca 

Notice 

This communication may be soliciior/c!ient privileged and contain conflclentfal information only inlended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message In error please notify the writer and permanently delete the message and 
a!! attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Rehab, James (ENERGY) 
November i, 201 i 2:32 PM 
Compton, Shone (JUS); Marsella, Leonard (JUS) 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Greenfield South Gas Plant - legal Authority Issues 

Privileged & Confidentialleoal Advice I Solicitor & Client Privileged 

November 1, 2011 

Hi, Len and Shona: just to ensure you have my most recent thinking and analysis on this issue, I am forwarding 

you my recent advice to my Director and Deputy-Director on the authority issues or challenges which J believe 
we face in respect ef issuing such a direction to the OP A. 

You may wish to consider this as well -speak to you 

Kindly, 

James 

From: Rehob, James (ENERGY) 
Sent: October 31, 2011 3:56 PM 

you call later on this afternoon, 

To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Snhi<>r~' RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Con_fidentialleoal Advice I Solicitor &._CiieQ.LPrivileg§_Q 

October 31, 20'1"1 

Good afternoon, Halyna. I write fn order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I soe them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to Integrate, as much c1s possible, comrnents 
from Carofyn, which were received with thanks. 

Issue: 

1} Does the Minister have clear, legal authority to direct the OPA to take any significant commerciai steps in relation 
to the Groenfield South contrac(! 

Conclusions: 

• the better view is that the Minister does not have clear, to so direct the OPA. 
c Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o to craft a direction which aims to the "look and feel" of a 
direction to the OPA in relation to the Greenfield South are to legal chellenoe. 
"""'u,nuno a judicial review of the Minister's exercise of his authority. There is, 

1 



in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

1 

o Potential reliance on 25.32(7): There exists a potential,though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: · 

If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 
Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 
However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32( 4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provi~ion which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the·Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause i 6.5 (B-sH to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would hijve the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with !he distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

2 



ec Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some oi the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

s The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 
legally responsible for the outcome 

o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 
greatly diminished if not eliminated; 

o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 
steps taken up to the date of the assignment back to the Crown; 

• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 
Crown the contract is assigned to); 

• Tl1e Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached. 

s The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 
accordance with its terms, .. " 

OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

e if Greenfie!d were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

ill> Greenfield may choose not to acc;ept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its !ega! posltlon going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of !he contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OP p., repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenf1e!d. 
c The OPI\, as we understand their position thus far, may not be Inclined to repudiate the contract of their 

own accorcJ, and may wen require to be directed in order to take this step; 
o Even where the OP!\ repudiates the contract, Greenfield could continue on with \ts construction act\v\t\es 

(so long as its own financing is sustainable), since it currently possesses all legal and re\]Uiatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 
While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is on!y one means by which it cou~d do so- that is, Greenfle)d could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income" 
from bidding into the IESO-controiled market) and then suing the OPA for any differential based on the 
terms oi the contract. 

o Greenfield's position ln respect of Its major suppliers may limit lts abHily to instantly ha!t construction, in 
order to preserve its own ls:gal position under its foUow-on contracts. 

F>·nrnr>ri:,tion - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority orovided in t_f)§...."_and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form oi direction for your consideration. 

Thank you, 

James 
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James P. H. Rehob 
Senior Counsel 
Ministry of Ene,rgy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 

Calwell, Carolyn (ENERGY) 
November 1, 2011 2:35PM 

To: Compton, Shona (JUS); Marsella, Leonard (JUS) 
Subject: 
Attachments: 

FW: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 
BN Common Interest Priv.doc; OPA-Energy Common Interest Agreement.doc 

Shona & Len - I've taken a look at the Common Interest Privilege agreement and have a couple of questions that I would 
like to ask before I recommend the agreement to Deputy Lindsay. How best to address? I know that you're planning to 
speak to James at 3:40 on a related matter- would it work for you to call me when you're done with James? 

Carolyn 

From: Slater, Craig (JUS) 
Sent: November 1, 2011 8:59AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS) 
SubjE!ct: FW: Mississauga Gas Plant - Common Interest Privilege Agreement with OPA 

Halyna, 

Here is the common interest privilege agreement Once you 1et us know that your client is fine with the agreement, \Ve wi!l 
send it to Mike lyle for revievv. The agreement com templates that Deputy Lindsay wili execute. For that reason, vve are 
·1nclud'1ng our draft 1\G note for assistance In briefing hlm. Feel free to use the content but understand that this is a draft 
note that is not approved by the AG or DAG. 

If you need assistance \Nitll tha letter to the OPA, please contact either Len or Shona. 

Thanks 

From: Compton, Shona (JUS) 
Sent: October 31, 2011 12:28 PM 
To: Slater, Craig (JUS); Scarfone, Janet (JUS) 
Cc: Byard, Caitlin (JUS) 
Subje1ct: Mississauga Gas Plant - Common Interest Privilege Agreement with OPA 

Craig, Daphne and Scoti prepared a common interest privilege agreement for the Mississauga plant based on the 
Oakville version. Len and I rev·tewed and discussed whether it should be more broadly drafted to also cover litigation. Len 
wants to go with their original version for now. I have revised the briefing note to reflect those discussions. Janet has 
approved. The electronic versions of the documents are attached- hard copy to follow. 

Shona L. Compton, LL.B. 
Counsel 
Crown Law Office - Civil 
720 Bay Street, 8th Floor 
Toronto ON M7A 2S9 

Tel: 416 327-9899 
Fax: 416 326-4181 
Em ai I: §):LQD.§i::.C:U:Dllt9JJ @l;;.t:tl.ill!Q.J:Q 

IMPORTANT NOTICE 
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This communication may contain confidential information and may be subject to solicitor-client privilege. If you have 
received this message in error, please notify me immediately and delete this message without copying, printing, 
disseminating or forwarding it to anyone. 
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Mi of the Attorney General 

Briefing Note 
legal Servi Division 

Crown Office -

• The Crown would like to enter into a common interest privilege agreement with the 
Ontario Power Authority ("OPA"). This agreement would relate to the resolution of 
issues that have arisen in connection with an agreement between the OPA and 
Greenfield South Power Corporation ("Greenfield") to construct a gas plant in 
Mississauga. 

• The OPA is established under the Electricity Act, 1998. That statute stipulates that 
the OPA is not an agent of the Crown for any purpose: sees. 6. Thus, unless 
common interest privilege applies, the sharing of privileged information between the 
Crown and OPA would waive privilege. 

• Attached is a draft common interest privilege agreement This agreement is based 
upon the common privilege agreement that was previously entered into 
between the Crown and in relation to the TransCanada Pipeline matter. 

• Common interest privilege is a doctrine that permits the sharing of solicitor-client and 
litigation-privileged materials without waiving the privilege in those materials. The 
doctrine is an exception to the principle of waiver. As is well-known, privilege can be 
lost where it is "waived". However, the courts have held that, where common interest 
privilege applies, privileged communications may be shared with third parties without 
waiving privilege. It is important to emphasize that the doctrine of common interest 
privilege does not create a new privilege. It applies to communications that are 
already privileged. What the doctrine does is to protect those privileged 
communications by stipulating that, where parties share a common interest, they 
may disclose privileged communications to each other without waiving the privilege 
that exists in those documents or communications. The doctrine applies to both 
solicitor client privilege and to litigation privilege. 
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Nature of the Common Interest 

• This doctrine of common interest privilege originated in the litigation context. The 
doctrine was first articulated by Lord Denning in Buttes Gas and Oil Co. v. Hamner 
(No. 3), [1980] 3 All E.R. 475 (C.A.). In that case the Court found that common 
interest privilege applies where parties with a common interest in anticipated 
litigation exchange facts, advice or other information regarding the litigation. To 
constitute a common interest, the parties must "share a common goal, seek a 
common outcome or have a selfsame interest": Hubbard et al, The Law of Privilege 
in Canada, vol. 2 at para. 11.200. The doctrine of common interest privilege, as 
articulated in Buttes, has been applied in several jurisdictions in Canada, including 
by the Ontario Court of Appeal in General Accident Assurance Co. v. Chrusz (1999), 
45 O.R. (3d) 321. 

• The courts have clarified that to be a "common interest" for the purposes of the 
privilege the interests of the parties do not have to be "identical" as long as there is 
"sufficient common interest" between them: Scott & Associates Engineering Ltd. v. 
Ghost Pine Windfarm, LP, [2011] A.J. No. 57 4 (Q.B.) at para. 26. Moreover, if the 
parties share a common interest, the privilege may attach to shared documents that 
relate to that common interest even though the parties are also adverse in interest in 
some other respects: Western Canadian Place Lied. V. Con-Force Products Ltd., 
[1997] A.J. No. 354 (Alta Q.B.); YBM Magnex International Inc. (Re), [1999] A.J. No. 
1227 (Alta Q.B.) reversed on other grounds in [2000] A.J. No. 1231 (C.A.). Further, 
if the parties share a common interest at the present time, the privilege is not lost 
merely because of the possibility that the parties may become adverse in interest in 
the future. See for example, Barclays Bank PLC v. Devonshire Trust (Trustee of), 
[201 OJ OJ No. 4234 (Sup. Ct) at para. 12; see also CC &L Dedicated Enterprise 
Fund (Trustee of) v. Fisherman, [2001] O.J. No. 637 at para. 30 

Not limited to Civil litigation 

• The doctrine as originally articulated in Buttes required the common interest to relate 
to actual or anticipated litigation. However, a number of Canadian cases have 
applied the doctrine to common interests that arise outside of litigation. Thus, the 
courts have held that the doctrine can apply in the commercial context where parties 
have "a common interest in bringing a transaction to a successful completion ... not 
dependent on an interest shared by the parties in ongoing or anticipated litigation": 
Canmore Mountain villas v. Alberta (Minister of Seniors and Community Supports), 
2009 ABQB 348 at paras 7-8. 

• For example, in Fraser Milner Casgrain LLP v. Canada (Minister of National 
Revenue- M.N.R., [2002] B.C.J. privileged documents that were prepared for one 
group of companies were shared with other corporate parties to a proposed 
transaction. The Court held that the doctrine of common interest privilege could be 
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applied as the parties shared a common interest in the successful completion of the 
business transaction. 

s However, the courts have also cautioned that the extension of common interest 
privilege to the commercial context should be applied with some caution. 
example in Maximum Ventures Inc v. DeGraaf, [2007] B.C.J. No 2355 (B.C.C.A.), 
the Court of Appeal stated: 

However, this extension of common interest privilege outside the litigation 
context is still a relatively novel doctrine and the limits of this extension are not 
yet completely known. The courts have cautioned that this extension of common 
interest privilege in the commercial context must be applied in a careful and 
principled manner: see for example Pitney Bowes of Canada Ltd. v. Canada, 
[2003] F.C.J. No. 311 (F.C.). 

e The doctrine was also recently applied to the sharing of privileged information 
between the Canadian Judicial Council and the Law Society of Upper Canada in 
relation to an investigation of professional misconduct of a judge and counsel in the 
same proceeding: see Salansky v. Canada, [2011] No. 594 at para. 32 

& As far as we are aware, there is no case where common interest privilege has been 
specifically considered in the context of intergovernmental communications made in 
furtherance of a common intergovernmental policy initiative. However, a leading 
academic commentator has argued that the principle should apply to such 
communications. In McNair, "Solicitor Client Privilege and the Crown" (2003), 82 
Can Rev. 213 at p. 232 the author states: 

There could be a significant breakdown in the flow of communications between 
the various levels of government if the courts concluded that this privilege did not 
apply in the government context. Not only are there constant exchanges on the 
development and implementation of government legislation, there are also 
shared interests in the pursuit of litigation. 

• also have been no cases that have discussed whether common interest 
privilege can apply between the Crown and a public body, such as the OPA, that is 
neither part of the Crown nor a Crown agent. However, the recent extensions of the 
doctrine beyond litigation outlined above provide a reasonable basis for concluding 
that a court would likely find that the doctrine can apply in these circumstances as 
well. 

e The Minister of Energy and the government have been given important roles with 
respect to energy policy and inevitably must work with the OPA. For example, under 
s. 7 of the Ministry of Energy Act, 2011, the Minister of Energy is required to review 
energy matters on a continuing basis with regard to short-term and long-term goals 
in relation to the energy needs of the province of Ontario. The Minister also has the 
power to establish policies and develop and co-ordinate plans and programs. Under 
the Electricity Act, 1998, the OPA must develop an Integrated Power System Plan 
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(the "Plan") and the government may issue directives to the OPA in relation to this 
Plan. There would therefore be a common interest between the OPA and the 
Minister of Energy in connection with the issues that have recently arisen relating to 
the location of the Mississauga gas plant. Both the Minister of Energy and the OPA 
share a common interest in ensuring that the resolution of issues with Greenfield is 
consistent the provincial energy policies, priorities and plans. 

• Accordingly, in our view, there is sufficient commonality of interest between the 
Crown and the OPA in connection with the resolution of the Mississauga gas plant 
matter to support the reliance on the common interest privilege. Thus, it would be 
reasonable for the parties to enter into a common interest privilege agreement. 

Counsel: Daphne lntrator, General Counsel and Scott Feltman, Counsel 
Crown Law Office- Civil 
Legal Services Division 

Date: October 26, 2011 

Approved by: 

Director: 
Craig Slater, Director, Crown Law Office - Civil 

ADAG: 
Malliha Wilson, ADAG, Legal Services Division 

DAG: 
Murray Segal, Deputy Attorney General 

AG: 
The Honourable John Gerretsen, Attorney General 



COOPERATION AND COMMON INTEREST PRIVILEGE AGREEMENT 

nns is effective as of the*** day of 2011 (the "Effective Date"). 

BETWEEN: 

ONTARIO POWER AUTHORITY 

("OPA") 

-and-· 

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 

REPRESENTED BY TilE MINISTER OF ENERGY 

("ONTARlO") 

RECITALS: 

A. The OP A and Greenfield South Power Corporation ("Greenfield") entered into the Amended and 
Restated Clean Energy Supply Contract, dated as of the !2'h day of Aplil, 2005 and amended and 
restated as of March 16, 2009 (the "ARCES Contract"). 

B. Issues have arisen with respect to the location of the natural gas fuelled generating station that is 
the subject ofthe ARCES Contract Under the E'/ectricitv Act, 1998, S.O. 1998, c.l5, Scheel. 
both Ontario and the OP A have responsibilities for energy matters in the Province. The Minister of 
Energy also has duties and responsibilities in relation to energy matters under the Ministrv o{ 
Energy Act, 10 II. Accordingly, the OPA and Ontario share a common interest in the satisfactory 
resolution of issues that have arisen with respect to the ARCES Contract 

C. The OPA and Ontario have undertaken, and wi!! undetiake, factnal, legal and other research, and 
are of the opinion that it is their best interest to exchange intc>rmation, pool their individual work 
product and cooperate in the joint eff(xt to resolve the issues in relation to the ARCES Contract 

D. Cooperation in this regard will necessarily involve the exchange of conticlcntial inii:n-mation as 
\Veil as intimnation which is otherwise ptivileged such as, amongst others, solicitor/client 
com1nunications. 

E. In light of their common interest, OPA and Ontario wish to proceed cooperatively, and by this 
Agreement seek to document their mutual intention and a1,>-reemcnt that neither OPA nor Ontario 
shall suffer any waiver or loss of privilege as a result of disclosure to each other of their Privileged 
lntom1ation (as dct!ned below). 

AGREEMENT 

ln consideration of the promises and the mutual covenants and agreements herein, the Parties agree 
as follows: 



I. In the foregoing Recitals and in this Agreement, the following tenm have the meanings set forth 
in this Section: 

(a) "Effective Date" means the effective date as detined above. 

(b) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this Agreement 
includes their legal counsel, agents, consultants and experis. 

(c) "Privileged Information" means int(mmltion and communications, whether written or 
electronically recorded, which are or would be otherwise in law privileged and protected ti·om 
disclosure or production to Third Parties made between OPA (or its employees, legal counsel, 
agents, consultants, experts or any other person or entity acting on OPA's behall) and Ontario (or its 
employees, legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) infonnation and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their employees, 
consultants, board members or advisors; 

(iii) any analyses, document binders, files, compilations or databases: 

(iv) the sharing or exchange via any media, including but not limited to electronic media; 

(v) theories, impressions, analyses, legal research, or legal opinions; 

(vi) communications to and fi·om expeiiS, and documentation relating to or setting out 
expert commentary and opinion; and 

(vii) any other material, communications and information which would otherwise be 
protected ti·om disclosure to Third Pmiies. 

(d) "Greenfield" has the meaning defined in paragraph A of the Recitals. 

(e) "Third Party" or "Third Parties" means any person or entity that is not a Party. Third Party 
includes Greent!cld. their employees, agents, counsel, subcontractors, consultants, experts, or any 
other person or entity acting on Greenfield's behalf 

COMMON INTEREST Of THE PARTIES 

2. The Pmiies have a common, joint, and mutual interest in the resolution of the issues related to the 
ARCES Contract and wish to cooperate with each other in respect these matters, and wish to share 
between them Privileged ln±ormation without risk of prejudice to or of waiver in whole or in pmt of 
their respective privileges and rights to hold such Privileged Information protected ±rom disclosure. 

3. The Parties are under no obligation to share Privileged Information. However, fi·om time to time, 
either Pmiy (the "Disclosing Party") in its sole discretion may choose to share Privileged 
Information with the other Party (the "Receiving Party"). 

4. To the extent that exchanges of Privileged Information have been made prior to entering into this 
Agreement, it is the Parties' intention that all such exchanges be sLibject to the terms ofthis 
Agreement as ifthey had occLin·ed a±ler the Etlective Date. 



5. The execution of this Agreement, the cooperation between the Parties in respect of the ARCES 
Contract and the exchange of Privileged lntormation under this Agreement, where the mateiials 
would otherwise be protected by law against disclosure by solicitor client (attorney client) 
privilege, litigation privilege, work product doctrine, without prejudice privilege, or any other 
applicable rule of privilege or contidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in part in 
favour of any Third Party by either Party of any applicable privilege or other rule of 
protection fi·om disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such privilege or 
other rule of protection fi·om disclosure. 

6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the prior 
written consent of counsel for the Disclosing Party is expressly prohibited, unless the disclosure is 
ordered by a court of competent jurisdiction or is otherwise required by law. lf disclosure of any 
Privileged lnt(mnation is sought ti·om a Receiving Party in any arbitration, litigation or other legal 
proceedings, the Receiving Party (iimn whom disclosure is sought) shall take all steps necessary to 
preserve and invoke, to the tullest extent possible, all applicable privileges, immunities and 
protections against disclosure, and shall immediately provide written notice of such legal 
proceedings to the Disclosing Party. The Receiving Party shall not voluntarily surrender or disclose 
the Privileged lnt(xmation without t!rst providing the Disclosing Party a reasonable opportunity to 
protect its interests betorc the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall he preserved as confidential and privileged both prior to 
resolution of all outstanding issues and thereafter, and shall not be used for any purpose other than 
the stated sole purpose of cooperation in the resolution of issues relating to the ARCES Contract. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, unless 
both Parties consent in wliting or unless compelled by order of a court or arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the resolution of issues relating 
to the ARCES Contract and their intention that no waiver of privilege shall result ti·om their 
exchange of Privileged Information between them shall in no way be aftected or deemed to be 
negated in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out ofthe Contract. 

COOPERt\TION 

10. The Parties shall cooperate in respect of the resolution of issues relating to the ARCES 
Contract, including providing access to intonnation, materials and employees as may be reasonably 
necessary from time to time, as the case may be, provided that each of the Parties reserves the right 
to determine what inf(mnation will be shared and under what circumstances, and no obligation or 
duty to share any such infom1ation is created by this AgTeement. 

DRAWAL 

l 1. !tis the intent of the Parties that this Agreement shall remain in effect until tina! resolution of 
issues relating to the ARCES Contract. 

12. Notwithstanding the ti:Jregoing, any Party may withdraw fi·om this Agreement by giving twenty 
(20) days advance written notice to the other Party, which 20 days is calculated beginning on the 



clay after the notice is received by a Party. For greater ceriainty, withdrawal from this At.;Tcement hy 
a Party is not etTective until the expiration of the clays' notice period required by this provision. 

13. Any withdrawal t1·om this Agreement shall be prospective in etlect only and the withdrawing 
Pmiy and any Privileged Information made available by or to the other Party prior to that Party's 
withdrawal shall continue to be governed by the terms of this Agreement whether or not the Parties 
are, in any respect in relation to the ARCES Contract, adverse in interest. 

14. On or before the effective elate of a withdrawal thm1 this At,'reement, the withdrawing Party 
shall return to the Disclosing Party all Privileged !nf(mnation received from the Disclosing Party. In 
the case of copies, with the consent of the Disclosing Party, the Receiving Pmiy may destroy such 
copies in a secure manner, and confirm in writing to the Disclosing Party that it has clone so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this AgTeement and the sharing of Ptivilegecl 1 ntomation between them 
shall not be used as a basis for a motion to disqualify a Pariy's counsel (including lc1r certainty the 
Pariy's counsel's law firm and any partner or associate thereof) after a Party has withdrawn from 
this At,'reement for any reason, including without limitation, clue to any cont1ict of interest which 
arises or becomes known to the withdrawing Pariy atler the Effective Date, adversity between the 
Parties or any other reason whatsoever based on this Agreement or the cooperation and disclosure 
of Privileged Information hereunder. 

16. The Parties contin11 that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship between 
counsel for Ontario and the OPA, as a result of any communications, sharing of Privileged 
Information, cooperation or any other action taken in furihcrance of the Parties' common interests 
or under and in reliance upon this Agreement. 

GENERAL PROVISIONS 

18. This Agreement shall be construed in accordance with the laws ofthe Province of Ontario and 
the Parties to this Agreement irTevocably attorn to the jurisdiction of Ontario with respect to any 
and all matters arising under this Agreement. 

19. lf any of the provisions of this At,rreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability ofthe 
remaining provisions shall not in any way be affected or impaired thereby. 

20. Any failure of any Party to enforce any ofthe provisions of this A)o'feement or to require 
compliance with any of its terms at any time while this Agreement is in torce shall in no way affect 
the validity of this Agreement, or any pari hereof~ and shall not be deemed a waiver of the right of 
such Party thereafter to enforce any and each such provisions. 

21. Nothing contained in or done further to this Agreement shall be deemed either expressly or by 
implication to create a duty of loyalty between any counsel and anyone other than the client of that 
counsel. 

22. This Agreement contains the entire understanding of the Parties with respect to the subject 
matter hereof. There are no other oral understandings, tenns, or conditions and neither Party has 
relied upon any representation, express or implied, not contained in this At,'reement. 



23. No change, amendment, or modification of this Agreement shall be valid or binding upon the 
Parties hereto unless such change, amendment, or modification is in writing and duly executed by 
both Parties hereto. 

24. The headings contained in this Agreement are t(x convenience and reference only and in no 
way define, describe, extend, or limit the scope or intent of this Agreement or the intent of any 
provision contained herein. 

25. This Agn;ement shall enure to 
assigns of the Parties. 

benefit of and be binding upon the respective successors and 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date J1rst set 
forth above. 

ONTRARJO POWER AUTHORITY 

By: __ _ 

Nm11e: 

Title: 

HER MAJ THE QUEEN IN RIGHT OF 
ONT ARlO AS REPRESENTED BY THE ISTER 
OF ENERGY 

Name: David Lindsay 

Title: Deputy Minister 





From: 
Sent: 
To: 

Attachments: 

Rehob, James (ENERGY) 
November i, 201 i 5:19PM 
Perun, Halyna N. (ENERGY); Calwel\, Carolyn (ENERGY) 
Direction to OPA- Greenfield South 
OPA Greenfield South Direction (25-32-7) ( 4) (Nov i-i 1) ( rk lsb CLOC cmnts integrated). DOC 

Privileoed & Confidential Leoal Advice I Solicitor & Client Privileged 

November 1, 201 1 

Good afternoon, Halyna and Carolyn. 

In response to the client's clear instructions on this matter, I attach a revised and updated version of a letter of direction 
made pursuant to s.25.32 of the Electricity Act, 1998. I have now had the opportunity to consult with CLOG (Len Marsella 
and Shona Compton) in regards to the statutory basis for this direction. They both share our view that the statutory basis 
for the direction is quite weak. They share our essential concern(s) over the Minister's ability to issue further directions 
about an initiative or contract which has already been passed to the OPA under either subsection (4) or (7) of 25.32. 

We also discussed the merits of the ar·gurnent that the "release of Crown" (or independence of OPA) language contained 
in the opening flush of sub (4), and in (5), of 25.32 would not apply since the initial direction was issued under s.(7). We 
all agreed that this argument was weak as well, since they shared the view that (7) can not operate independently of (4). 
Len also pointed out that the "follow-on" contractual damages from down-stream suppliers (I gather he was referring to 
equipment suppliers, arrangements re. gas contracts), beyond those referable to the OPAbased on the Greenfield South 
contract alone, coulq prove sf~Jnificant. 

CLOG had mentioned that they would appreciate being informed about the progress of the direction up the approvals 
chain at our end and sent over to the OPA, if that is in fact the case, and l mentioned that I would certainly communicate 
this to you. 

Beyond the removal of the term "cancellation" from tl1e title of the draft direction, they did not have any further comment 
on the language provided for on the draft. I've now revised the title as Carolyn had suggested. The client's (Rick 
Jennings' and Ryan l<ing's) comments have already been integrated. 

P\ease let me know if anything further Is required on this matter, anci l am deHghted to assist 

Kind regards, 

James 

James P, H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 4 i 6-325-6676 
Fax: 416-325-1781 
iame_s.rehob@QDt<:!riq,.ca 

Notice 

This comrnunicaUon may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom i! is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanenUy delete the message and 
a\\ attachments. Thank you. 
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Orttlrrio Power IuruuJnl.y 

Mr. Collin J'"naeJrse·n. 

l write in connection with my authority as the Minister of Energy in order to exercise Lhc statutory 
power of ministerial direction which I have in respect of the Ontario Power Authority (the "OPA") 
under section 25.32 of the Electricity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OP A 
execute and deliver several contracts under a direction entitled "Request for Proposals for 2,500 MW 
of New Clean Generation and Demand-Side Projects issued September 13, 2004, as amended (the 
"2,500 MW' RFP"", elated March 24, 2005. 

In recognition that the Government has decided that the 280 MW gas-fired generation facility being 
developed by the Greenfield South Power Corporation (the "proponent"), which had been planned 
f(,r the municipality of Mississauga (the no longer proceed at its current location, and 
pursuant to my authority under s. 25.32 of the Act, I hereby authorize and direct the Ol' A to take cJl 
necessary legal, commercial tmd other steps in order to bring the contract with the proponent to 1111 

immediate end. 

Further, pursuant to authority under section .32 of the Act, the OPA is also hereby authorized 
and directed to take such steps, including negotiations, and to execute and deliver such ancillary 
docun1cnts, deeds instruments or things in connection -with, pertaining to, or arising out o±: this 
direction. 

This Direction shall be effective and binding as ofthe date hereof 

Dated: November 1, 2011 

The Hon. Chris Bentley 
Minister of Energy 





Frcm; 
Sent: 
To: 

Attachments: 

As discussed. 

Carolyn 

Calwell, Carolyn (ENERGY) 
November 1, 2011 5:36 PM 
Compton, Shona (jUS) 
Agreement 
#20420450v6_LEGAL_1_- v6 Common Interest Privilege Agreement OPA (3).DOC 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this iniorrna!ion by others than the intended recipienl(s) is prohibited. If you have received this rmossage in error please notify the writer 
and permanently deleie the message and al! attachments. Thank you 





COOPERATION n 

ONT ARlO POWER 

RECITALS: 

and 

HER MAJESTY 
REPRESENTEH 
("ONT ARlO") 

QUEEN IN OF ONTARIO AS 
E MINISTER OF ENERGY 

A. The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

B. The and Ontario have concluded that, in connection with the threatened claims and 
potential litigation TCE relating to the SWGTA Contract, legal and factual issues 
could arise with to which they have common interests and joint or compatible 
defences. 

C. The OPA and Ontario have undertaken, and will undertake, fi:lctual, legal and other 
research, and are of the opinion that it is in thcir hest interest to exchange inf6rrnation, 
pool their individual work product and cooperate in a joint defence eftixL 

D. Cooperation in such a joint defence eflcnt will necessarily involve the exchange of 
conlidenti<Jl infc1mmtion as as infim11ation which is privileged such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation oflitigation. 

In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible dete.nces, and by this At,>Tccment seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suHcr any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 



Cl) 

below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following tem1s have the meanings 
set fc>rth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out 
oi~ or in connection with the SWGTA Contract, and any and all arbitration. 
mediation, or litigation that arises out of any and all such claims. 

(b) "Effective Date" means the effective date as defined above. 

(c) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

(d) "Privileged Information" means iniclrmation and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OPA (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, expcr1s or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

(vii) 

information and communications contained in documents, memoranda, 
correspondence, draHs, notes, reports, factual summaries, transcripts; 

communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

any analyses, document binders, files, compilations or databases; 

the sharing or exchange via any media, including but not limited to 
electronic media; 

theories, impressions, analyses, legal research, or legal opinions; 

communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 
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any other material, communications and infcmnation which would 
otherwise be protected from disclosure to Third Parties. 

(f) Party" or Parties" means any person or entity tlmt is not a Party. 
Third Pcuiy includes TCE, their employees, agents, counsel, subcontractors, 
consultants, experts, or any other person or entity acting on TCE's behalf 

COMMON INTEREST OF 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and due to the 
anticipated litigation with TCE, wish to share between them Privileged lnJcmnation 
without risk of prejudice to or of waiver in whole or in par! their respective privileges 
and rights to hold such Privilegccllntimnation protected from disclosure. 

3. The Parties are 11nder no obligation to share Privileged Information. Hcnvever, fron1 tinle 
to lime, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

4. To the extent that exchanges of Privileged lnfcmmrtion have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Etkctivc Date. 

5. 111e execution of this Agreement, the cooperation between the Parties in respect of the 
deienccs to the Claims and the exchange of Privileged lnJom;ation under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor
client (attomey client) litigation privilege, product doctrine, without 

6. 

preiudicc or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in 
part in illVOur of any ll1ird Pmiy by either Party of any applicable 
privilege or other rule of protection rrom disclosure; and 

(ii) will not be asserted at any time by either Party as a 
privilege or other rule of protection l1·om disclosure. 

any such 

Disclosure of Privileged lntonnation by the Receiving Party to Third Parties without the 
prior written consent of counsel tor the Disclosing Party is expressly prohihited, unless 
the disdosure is ordered by a court of competent jurisdiction or is otherwise required by 
law. lf disclosure of any Privileged Jnf(mnation is sought Jl-om a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [lfom whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
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[nfonnation withmtt first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunaL 

7. All of the Privileged lnf(JmJation shall be preserved as cont1dential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Pmiies consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result ti:om their exchange of 
Privileged Information between them shall in no way be affected or deemed to he negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWOT A Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

I 0. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to in!(Jrmation, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
detenninc what inlonm1tion will be shared and under what circumstances, and no 
obligation or duty to share any such inlo1mation is created by this Agreement. 

WITHDRAWAL 

11. lt is the intent of the Parties that this Agreement shall remain in eflcct until Jlnal 
resolution of the Claims, either by litigation in a t1nai, non-appealable judgment or 
arbitral award or by a !1nal negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance w1itten notice to the other Party, which 20 days is calculated 
beginning on the day atter the notice is received by a Party. For t,'feater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be govemed by the tem1s of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall retum to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 

U·nA!._ I :2t!.J2()4JO (, 
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OF CONFLICT OF INTEREST 

15. The Parties agree thai this AgTcemcnt and the sharing of Privileged lnfonnation between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including 
f(lr certainly the Party's counsel's law finn and any partner or associate thereof) after a 
Party has withdrawn from this Agreement f(lr any reason, including without limitation, 
due to any conf1ict of interest which arises or becomes known to the withdrawing Party 
after the EtTcctivc Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged lntcmnation 
hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsei f(lr the OPA and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and the OP A, as a result of any 
communlcations, sharing of Privileged Information~ e<)opcration or any other action taken 
in furtherance of the Parties' cmnmon interests or under and in reliance upon this 
/\green1cnt. 

NOTICE 

17. All notices and other communications between the Parties, unless otherwise spccit!cally 
provided, shall be in writing and deemed to have been duly given when delivered in 
person or tclecopied or delivered hy overnight courier, with postage prepaid, addressed as 
J()llows: 

To: Ontario Power Authority 

120 Adelaide Street Suite 1600 
Toronto, ON M5H 1Tl 

Attention: Michael Lyle, General Counsel 

No.: 
Fax No.: 
E-Mail: 

(416) 969-6035 
(416) 967-1947 
michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as 
of Energy 

777 Bay Street, 4'h Floor, Suite 425 
Toronto, ON M5G 

Attention: Halyna Pcnm, Legal Director, Legal Services Brancb 
Ministries of Energy lnlhislructure 

TeL No.: (416) 325-6681 
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Fax No.: (416) 325-1781 , 
E-mail: halyna.perun2@ontario.ca 

GENERAL PROVISIONS 

18. This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement iJTevocably attom to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

19. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

20. Any failure of any Party to enf(lrcc any of the provisions of this At,'Teement or to require 
compliance with any of its tenns at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof~ and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

21. Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

22. This At,'Tecment contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, tenns, or conditions and 
neither Pmiy has relied upon any representation, express or implied, not contained in this 
Agreement. 

23. No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

24. The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

25. This At,'Teement shall enure to the benefit of and be binding upon the respective 
successors and assit,'lls of the Parties. 

26. This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

IN WITNESS WHEREOF, the Parties have executed this Af,'Tccment as of the date tirst 
set forth above. 

ONTARIO POWER AUTHORITY 

UO(ii\!._l-2042lH511.1, 



LH;AJ, i ~1'1170-15011 

Nan1e: 

Title: 

II MAJESTY 
ONTAIUO AS 
MINISTER OF ENERGY 

Nmnc: 

Title: 

OJ< 
BY THE 





From: 
Sent 
To: 
Cc: 

Attachments: 

Calwell, Carolyn (ENERGY} 
November 1, 2011 6:09 PM 
Silva, Joseph (EI~ERGY}; Kulendran, Jesse (ENERGY) 
Peron, Halyna N. (ENERGY} 
Common Interest Privilege Agreement 
BN Common Interest Privilege Agmt.O'I 11 2011 .doc; OPA-Energy Common Interest 
Agreement doc 

Confidential/Solicitor-Client Privileged 

Joseph & Jesse, 

MAG has asked us to ensure that the DM is comfortable with entering into a common interest privilege agreement related 
to Greenfield South with the OPA, substantially in the atiached form. This agreement will look familiar to him, as it is 
based on the agreement that we used with the OPA for TransCanada. 

! have asked MAG to make some mlnor changes to the agreement and have not yet received the revised draft. These 
revisions will not change the substance of the agreement, so in the interest of expediting this matter, I thought it best to 
forward the version thai we have. I prepared the attached briefing note (which will also look familiar) to explain the 
agreement 

At this point, MAG would just like confirmation that the DM is comfortable with the approach. The OPA has not yet seen 
the proposed agreement and will need to review-- MAG will look after circulation to the OPA. We will send up the 
agreement for the Deputy's signature after MAG has arranQecl for the OPA to be on side. 

I am happy to answer any questions. 

Carolyn 

This communication may be solicitor/client privile~1ed and contain confidential informaiion only intended for the person(s) to whom it is addressed /my 
dissemination or use of th1s information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you 
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• The Crown would like to enter into a common interest privilege agreement with the 
Ontario Power Authority ("OPA"). This agreement would relate to the resolution of 
issues that have arisen in connection with an agreement between the OPA and 
Greenfield South Power Corporation ("Greenfield") io construct a gas plant in 
Mississauga. 

o Unless common interest privilege applies, the sharing of privileged information 
between the Crown OPA would waive privilege. 

® proposed agreement is based upon the common privilege agreement 
that was previously entered into between the Crown and OPA in relation to the 
TransCanada Pipeline matter. 

• Common interest privilege is a doctrine that permits the sharing of solicitor-client and 
litigation-privileged materials without waiving the privilege in those materials. 

® Common interest privilege does not create a new privilege. It applies 
•nir-<>tir~r"' that are already privileged (e.g. solicitor client privileged or litigation 

privileged). 

• cases where the privilege waived, parties may obliged to dis1~lm;e 
otherwise confidential information. 

• The Agreement would enable the to between them privileged 
information without risk of prejudice or waiver in whole or in part of of the 
privileged information protected from disclosure (s. 2). 
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e The Agreement prohibits disclosure of privileged information by the receiving party 
to third parties without prior written consent for the disclosing party unless the 
disclosure is court ordered or required by law (s. 6). Once signed, the Agreement 
would also apply to communications exchanged prior to entering into the Agreement 
(s. 4 ). 

• The Parties would not be obligated to share privileged information and would have 
sole discretion as to whether they wished to do so under the Agreement (s. 3). 

• Either party could withdraw from the agreement at any time provided that they gave 
20 days written notice to the other party (s. 12). 

• The Parties would agree not to disclose the existence of the Agreement nor its terms 
(s. 8). 

Prepared by: 

Date: 

Carolyn Calwell, Deputy Director 
416-212-5409 

October 26, 2011 



INTEREST 

TillS is effective as of the*** day of***, 2011 (the "Effective Date"), 

ONTARIO POWER AUTHORiTY 

("OPA") 

--and--

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 

REPRESENTED BY TI-lE MINISTER OF ERGY 

("ONTARIO") 

A. The OP A and Greeniie!d South Power Corporation ("Grecnl!eld") entered into the Amended and 
Restated Clean Energy Supply Contract, dated as of the 12"' day of April, 2005 and amended and 
restated as of March 16, 2009 (the "ARCES Contract"). 

B. Issues have arisen with respect to the location of the natural fuelled generating station that is 
the subject of the ARCES Contract Under the Electricity Act, 1998, S.O. 1998, c.l5, Sched. A, 
hoth Ontario and the OPA have responsibilities tix energy matters in the Province. The Minister of 
Energy also has duties and responsibilities in relation to energy matters under the lidinistrv ol 
Energy Act, 2011. Accordingly, the OPA and Ontario share a common interest in the satis![rctory 
resolution of issues that have arisen with respect to the ARCES Contract. 

C. The and Ontario have undertaken, and will undertake, factual, legal and other research, and 
arc of the opinion that it is in their best interest to exchange infom1ation, pool their individual work 
product and cooperate in the joint em1rt to resolve the issues in relation to the ARCES Contract 

D. Cooperation in this regard will necessarily involve the exchange of confidential infcm11ation as 
as information which is othenvise privileged such as, amongst others, solicitor/client 

coinmunications. 

E. In light their common interest, OPA and Ontario wish to proceed cooperatively, and by this 
Agreement to document their mutual intention and agreement that neither OPA nor Ontario 
shall suffer any or loss of privilege as a result of disclosure to other of their Privileged 
lnfi:m11ation (as dcllned below). 

ENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree 
us i<.1llows: 

DEFINITIONS 



I. !n the loregoing Recitals and in this At,'recmcnt, the f(J!lowing tenns have the meanings set forth 
in this Section: 

(a) "Effective Date" means the effective date as def1ned above. 

(b) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this Agreement, 
includes their legal counsel, agents, consultants and experis. 

(c) "Privileged Information" means infom1ation and communications, whether written or 
e!cclronically recorded, which arc or would be otherwise in Jaw privileged and protected from 
disclosure or production to Third Parties made between OPA (or its employees, legal counsel, 
agents, consultants, experts or any other person or entity acting on OPA's behalf) and Ontario (or its 
employees, legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) infon11ation and communications contained in documents, memoranda, 
cmTcspondence, dralls, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their employees, 
consultants, board members or advisors; 

(iii) any analyses, document binders, files, compilations or databases; 

(iv) the sharing or exchange via any media, including but not limited to electronic media; 

(v) theories, impressions, analyses, legal research, or legal opinions; 

(vi) communications to and from experts, and documentation relating to or setting out 
expert commentary and opinion; and 

(vii) any other material, communications and infom1ation which would otherwise be 
protected from disclosure to Third Parties. 

(d) "Greenfield" has the meaning defined in paragraph A of the Recitals. 

(e) "Third Party" or "Third Parties" means any person or entity that is not a Party. Third Party 
includes Greentield, their employees, agents, counsel, subcontractors, consultants, experts, or any 
other person or entity acting on Greenf1eld's behaJ[ 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the resolution of the issues related to the 
ARCES Contract and wish to cooperate with each other in respect these matters, and wish to share 
between them Privileged Information without risk of prejudice to or of waiver in whole or in part of 
their respective privileges and rights to hold such Privilegedlnlommtion protected from disclosure. 

3. The Parties arc under no obligation to share Privilegedlnfon11ation. However, from time to time, 
either Party (the "Disclosing Party") in its sole discretion may choose to share Privileged 
Information with the other Party (the "Receiving Party"). 

4. To the extent that exchanges of Privileged lnfonnation have been made prior to entering into this 
Agreement, it is the Parties' intention that all such exchanges be subject to the tenns of this 
Agreement as if they had occurred after the Etlective Date. 



5. The execution of this Agreement, the cooperation between the Parties in respect of the ARCES 
Contract and the exchange of Privileged Information under this Agreement, the mate1ials 
would otherwise be protected by law against disclosure by solicitor client (attorney client) 
privilege, litigation privilege, work product doctrine, without prejudice privilege, or any other 
applicable role of privilege or coniidentiality: 

(i) arc not intended to, do not and shall not constitute a waiver in whole or in part in 
J[rvour of any Third Party by either Party of any applicable privilege or other rule of 
protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such privilege or 
other rule of protection hom disclosure. 

6. Disclosure of Privileged lni(mnation by the Receiving Party to Third Pmiies without the prior 
written consent of counsel f(Jr the Disclosing Party is expressly prohibited, unless the disclosure is 
ordered by a court of competent jurisdiction or is otherwise required by If disclosure of any 
Privileged Information is sought from a Receiving Party in any arbitration, litigation or other legal 
proceedings, the Receiving Pmiy (Ji·om whom disclosure is sought) shall take all steps necessary to 
preserve and invoke, to the fullest extent possible, all applicable privileges, immunities and 
protections against disclosure, and shall immediately provide written notice of such legal 
proceedings to the Disclosing Party. The Receiving Party shall not voluntarily stmcndcr or disclose 
the Privileged lnicmmltion without first providing the Disclosing Party a reasonable opportunity to 
protect its interests bef()re the applicable court or arbitral tribunaL 

7. All of the Privileged Information shall be preserved as confidential and privileged both prior to 
resolution of all outstanding issues and thereafter, and shall not be used for any purpose other than 
the stated purpose of cooperation in the resolution of issues relating to the ARCES Contract 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, unless 
both Parties consent in or unless compelled by order of a court or arbitral tribunaL 

9. The Parties acknowledge and that their common interest in the resolution of issues relating 
to the ARCES Contract and their intention that no of privilege shall result fi·om 

of Privileged !nlonr.ation between them shall in no way be alTected or deemed to be 
negated in whole or io part by the now or in the fi.rture of any adversity between the 
Parties relating to or arising out of the A.RCES Contract 

l 0. The Parties shall cooperate in respect of the resolution of issues relating to the ARCES 
Contract, including providing access to information, materials and employees as may be reasonably 
necessary Ji·om time to time, as the case may be, provided that each oft he Parties reserves the right 
to determine what iniormation wili be shared and under what circumstances, and no obligation or 
duty to share any such information is created by this Agreement 

ll. It is the intent of the Parties that this Agreement shall remain in effect until final resolution of 
issues relating to the ARCES Contract. 

12. Notwithstanding the foregoing, any Party may withdraw !i·om this At,'reement by giving twenty 
(20) clays advance written notice to the other Party, which 20 days is calculated beginning on the 



day after the notice is received by a Party. For greater certainty, withdrawal from this Agreement by 
a Party is not efTectivc until the expiration of the days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the withdrawing 
Party and any Privileged Infonnation made available by or to the other Party prior to that Party's 
withdrawal shall continue to be governed by the tem1s of this Agreement whether or not the Parties 
arc, in any respect in relation to the ARCES Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing Pariy 
shall return to the Disclosing Party all Privileged lnfonmrtion received !Tom the Disclosing Party. ln 
the case of copies, with the consent of the Disclosing Party, the Receiving Party may destroy such 
copies in a secure manner, and con finn in writing to the Disclosing Party that it has done so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged 1 nfomation between them 
shall not be used as a basis for a motion to disqualify a Party's counsel (including fc1r certainty the 
Party's counsel's law firm and any partner or associate thereof) atler a Pmiy has withdrawn from 
this Agreement for any reason, including without limitation, due to any conf1ict of interest which 
arises or becomes known to the withdrawing Party after the EtTeetive Date, adversity between the 
Parties or any other reason whatsoever based on this Agreement or the cooperation and disclosure 
of Privilcgccllnti.mnation hereunder. 

16. The Parties confinn that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship between 
counsel for Ontario and the OPA, as a result of any communications, sharing of Privileged 
Information, cooperation or any other action taken in furtherance of the Parties' common interests 
or under and in reliance upon this Agreement. 

GENERAL PROVISIONS 

1 8. This Agreement shall be construed in accordance with the laws of the Province of Ontario and 
the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with respect to any 
and all matters arising under this Agreement. 

19. If any ofthe provisions ofthis Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the 
remaining provisions shall not in any way be aftected or impaired thereby. 

20. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its tenns at any time while this Agreement is in force shall in no way affect 
the validity of this Agreement, or tmy part hereof, and shall not be deemed a waiver of the right of 
such Party thereafter to enforce any and each such provisions. 

21. Nothing contained in or clone furiher to this At,'Teement shall be deemed either expressly or by 
implication to create a duty of loyalty between any counsel and anyone other than the client of that 
counsel. 

22. This At,'Teement contains the entire understanding of the Parties with respect to the subject 
matter hereof. There are no other oral understandings, tenns, or conditions and neither Party has 
relied upon any representation, express or implied, not contained in this Agreement. 



23. No change, amendment, or modification of this AgTccment shall be valid or binding upon the 
Parties hereto unless such change, amendment, or modification is in writing and duly executed by 
both Parties hereto. 

24. The headings contained in this Agreement are k1r convenience and reference only and in no 
way define, describe, extend, or limit the scope or intent of this Agreement or the intent of any 
provision contained herein. 

25. This Agreement shall enure to the benefit of and be binding upon the respective successors and 
assigns of the Parties. 

!N WITNESS WHEREOF, the Parties have executed this Agreement as of the date first sct 
forth above. 

ONTRARlO POWER AUTHORITY 

By:-··-··~---·~·-

Name: 

Title: 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO REPRESENTED BY THE MINISTER 
OF ENERGY 

Name: David Lindsay 

Title: Deputy Minister 





From: 
Sent: 
To: 
Cc: 

Attachments: 

Privileged and Confidential 

Perun, Halyna N. (ENERGY) 
November ·1, 2011 6:12PM 
Silva, Joseph (ENERGY) 
Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
RE: Greenfield South Gas Plant 
OPA Greenfield South Direction Nov 1-11.DOC 

Hi Joseph- Please see attached draft direction to the OPA. This draft is likely to make its way through the Assistant 
Deputy Attorney General to the Deputy Attorney General t11is evening. The ADAG and DAG have not opined on this 
version as yet (though we did work with staff at CLOC) but we thought it would be helpful for Deputy Lindsay to see. this 
work in progress in the event that the DAG should call him about it. 

Please !et us know if you need anything further. 

Halyna N. Perun 
AJDlrector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Hafyna.Perun2@ontario.ca 

Notice 
This communication rnay be soHcitor/client privileged and contain confldentlal information intended on!y for the person( s) 
to whom it is addressed. "~ny dtssemlnation or use of ihis information by others than the intended recipient(s) \s 
prohibited. tf you have received this message in error please notify the writer and permanently de!ete the message ;;:Jnd 
all attachments. Thank you. 

From: Perun, Halyna N, (ENERGY) 
Sent: October 31, 2011 8:18PM 
To: lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
"'""'J"'-"' Greenfield South Gas Plant 

Privileoed and Confidential 

For your consideration, our analysis with respect to 

(0 The Minister's authority to issue a direction to the OPA \n regards to the Greenfieki South Gas Plant contract; 

(2) /\n ahernaUve approach that could indude assignment of the contract back to the Crown; and 

(3) Repudiation of the contract by the OPA and whether this would halt the construction. 

Our short answers: 

(1) We are proceeding to develop a Minister's direction to the OP!\ that we'll send to M/\G tomorrow for review and 
comment, in the event that a direction may be desired; however, the Minister does not have c~ear !ega[ authodty to direct 



the OPA to take any significant commercial steps in relation to the contract. We note that the risk of proceeding with a 
direction is that the proponent could bring a judicial review challenging the Minister's decision to issue a direction, which 
likely would be successful. Further, this type of document is likely to be used against the government as evidence of the 
government's interference in a contract in any future lawsuit brought by the proponent. 

(2) We analysed the possibility of assignment of the contract back to the Crown. As you'll see this is certainly possible. 
The advantage of this approach is that the Minister/Government controls the outcome without having to rely on the OPA's 
Board of Directors. However, there are a number of significant disadvantages. 

{3) Repudiation of the contract by the OPA may not halt the construction. As Greenfield currently possesses all legal and 
regulatory approvals, and provided its own financing is sustainable, it could continue construction despite any repudiation 
of the contract. 

As per your request, I willie! MAG know that a draft direction will be coming their way tomorrow (we will also ask Rick to 
review it before we send it to MAG). If you'd like anything further or different, please let me know. I'd be happy to review 
with you further. 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Rehab, James (ENERGY) 
Sent: Mon 31/10/2011 3:56PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 
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the better view is that the Minister does not have clear, to so direct the OP A. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative' (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o to craft a direction which aims to the "look and feel" of a hir"ii11n. """u'"' 
direction to the OPA in relation to the Greenfield South are to legal 
mt:mtl!rrg a review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7), ii one can get past the wording of that section on its face. This argument attempts 
to disconnect the OPA's position when directed under (7) by distinguishing the independence language 
(that the OPA assumes all responsibilities and liabilities of the Crown, etc.) provided for in (4) and (5). 
The main thrust of the strategy would be to portray the OPA's position when directed under (7) as 
somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts te argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 
Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative' (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

" However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

w However, one presumably can not ignore the OPA's express "natura! person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 
Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an iniUative of this type is passed to iL 

f> However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to a CES 
contract previously passed to it 

Relevant Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this ern ail 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected toEA s.25.32(7), the provision which authorizes the Minister to 
"put' or "place' contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewab\es, 
o These provisions (25.32(4 ),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable fo1· 
same. 

Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (d) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

o The main precondition for thls uni\atera! assignment ls that the party to whom the contract is assigned rnust have 
the same (or now lower) credit rating than that of the OPI\ itself, as provided for by a recognized credit rating 
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agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal·effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial' steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to wl1ether the commercial I legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the lvfinistry of Infrastructure Act, 2011 and potentially solicit the advice of 
CLOG on the circumstances under which the Expropriat'lon route can be utilized. 
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As per your most recent email, ! wlll begfn drafting a form of direction for your consideration. 

Thank you, 

·James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4tll Floor, Suite425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
@mes.rej:Job@pntaliO.C£ 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom.it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If yeu have received this message in error please notify the writer and permanently delete the message and 
a!! attachments. Thank you. 
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Ontario vnwc,r Authority 
Mr. Collin fHmersEou 

Re: 

f v,'Iite in connection with my authority as the Minister of Enert,>y in order to exercise the statutory 
power of ministerial direction which I have in respect of the Ontario Power Authority (tl1e "OPA") 
Lmder section 2532 oftheElectricity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OP A 
execute and deliver several contracts under a direction entitled "Request for Proposals for 2,500 MW 
of New Clean Generation and Demand-Side Projects issued Septemher 13, 2004, as amended (the 
"2,500 MW RFP"", dated March 24, 2005, 

ln recognition that the Govermnent has decided that 280 MW gas-fired generation facility being 
developed by the Greenfield South Power Corporation (the which had been pianned 
for the municipality of Mississauga (the "project") uo longer proceed at cunent location, rmd 
pursuant to my authority under s. of the Act, J hereby authorize and direct the OP A to take all 
necessary legal, commercia! and other steps in order to bring the contract with the proponent to an 
im.n1ediate end. 

Further, pursuant to my authority nncler section 25,32 of the Act, the OPA is <1lso hereby authorized 
and directed to take such steps, including negotiations, and to· execute and deliver such ancillary 
docnrnents, deeds lnstnuncnts or things in connection vvith, pertaining to, or arising out of, this 
direction. 

This Direction shall be effective and binding as of the 

Dated: November I, 20! l 

The Bon. Chris Bentley 
Minister of Energy 

hereof 





From: 
Sent: 
To: 
Cc: 

privileged and Confidential 

Perun, Halyna N. (ENERGY) 
November ·1, 2011 6:17 PM 
Slater, Craig (JUS) 
Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarione, Janet (JUS); 
Calwell, Carolyn (ENERGY): Lung, Ken (JUS): Rehab, James (ENERGY) 
RE: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 
OPA Greenfield South Direction Nov 1-11 .DOC 

1 have sent this draft version of the direction to Deputy Lindsay's EA as per his request. He is aware that this is a "draft in 
progress" and that the ADAG and OAG have not opined on it. Deputy lindsay's EA wanted Deputy Lindsay to have this 
version in the event that Deputy Segal should call him about it. 

Please lei us know if you need anything further 

J[afyrm 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 571-2607 . 
E-mail: Halvna.Perun:{(fuontario.ca 

Notice 
This communication may be solicitor/client pr\vileQed and contafn confidential information intended only for the person(s) 
to whom li Is addressed. /\ny dissern\nc1tion or use of this information by others than the intended recipient( s) is 
prohibited. H you have received this rnessage in error please notify the writer snd permanently delete the message and 
all attachments. Thank you. 

from: Perun, Halyna N. (ENERGY) 
Sent: November 1, 2011 9:45 .AM 
To: Slater, Craig (JUS) 
Cc: Salim, Fateh (JUS); t"'arsello, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS}; Calwell, Carolyn 
(ENERGY); Lung, Ken (JUS) 

RE: Mississauga Gas Plant- Common Interest Privilege .Agreement wlth OPA 

Thank you Craig. As discussed, we'll send a draft M~nister's direction to Shona and Leonard for lheir review shortly. 

We have advised Deputy Lindsay that the Minister of Energy does not have claar legal authority to direct the OPA to take 
any signiflcant commercial steps in relation to the contract \JIJe've notecl the risks associated with this type of letter. tt is 
not certain that a clirecHon wil! be desired, but we've been asked to prepare one in any event 

VVe're airninn to have a draft direction for Deputy Lindsay's consideration by end of day today. 

Hegards, 



Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 

r 

This communication may be solicitor/client privileged and contain confidential information intended only for the person( s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 

from: Slater, Craig (JUS) 
Sent: November 1, 2011 8:59 AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS) 
Subject: F'N: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

Halyna, 

Here is the common interest privilege agreement. Once you let us know that your client is fine with the agreement, we will 
send it to Mike Lyle for review. The agreement com templates that Deputy Lindsay will execute. For that reason, we are 
including our draft AG note for assistance in briefing him. Feel free to use the content, but understand that this is a draft 
note that 1s not approved by the AG or DAG. 

If you need assistance with the letter to the OPA, please contact either Len or Shona. 

Thanks 

From: Compton, Shona (JUS) 
Sent: October 31, 201112:28 PM 
To: Slater, Craig (JUS); Scarfone, Janet (JUS) 
Cc: Byard, Caitlin (JUS) 
Subject: Mississauga Gas Plant - Common Interest Privilege Agreement with OPA 

Craig, Daphne and Scott prepared a common interest privilege agreement for the Mississauga plant based on the 
Oakville version. Len and I reviewed and discussed whether it should be more broadly drafted to also cover litigation. Len 
wants to go with their original version for now. I have revised the briefing note to reflect those discussions. Janet has 
approved. The electronic versions of the documents are attached -hard copy to follow. 

Shona L. Compton, LL.B. 
Counsel 
Crown Law Office - Civil 
720 Bay Street, Sth Floor 
Toronto ON M7A 2S9 

Tel: 416 327-9899 
Fax: 416 326-4181 
Email: Shona.Compton@ontario.ca 

IMPORTANT NOTICE 
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This communication may contain confidential information and may be subject to solicitor-client privilege. If you have 
received this message in error, please noUfy me immE;diately and delete this message without copying, printing, 
disseminating or forwarding it to anyone. 
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Executive Officer 

Re: 

l write in connection with my authority as the Minister of Energy in order to exercise the statutory 
power of ministerial direction which I have in respect of tlte Ontario Power Authority (the "OPA") 
under section 25.32 of the Electricity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25 .32(7) of the Act, previously directed that the OP A 
execute and deliver several contracts under a direction entitled "Reqnest for Proposals for 2,500 lvfW 
of New Clean Generation artd Demand-Side Projects issued September 13, 2004, as amended (the 
"2,500 MW RFP"", dated March 24, 2005. 

In recognition that the Government has decided that the 280 MW gas-fired generation facility being 
developed by the Greenfield South Power Corporation (the which had been planned 
for the municipality of Mississauga (the "project") no longer proceed at its current location, and 
pursuant to my authority under s. 25.32 of the Act, I hereby authorize and direct the OPA to take all 
necessary legal, commercial and other steps in order to bring the contract with the proponent to an 
immediate encL 

Further, pursuant to my authority under section 25.32 of the Act, the OPA is also hereby authorized 
and directed to take such steps, including negotiations, and to execute and deliver such cmcillary 
docLunents, deeds instruments or things in connection with, pertaining to, or arising out o-f~ this 
direction. 

Tins Direction shall be effective and binding as of the elate hereof. 

Dated: November l, 201 1 

The l-Ion. Chris Bentley 
Minister of Energy 





From: 
Sen!: 
To: 

Slater, Craig (JUS) 
November 2, 2011 11:11 AM 
Calwell, Carolyn (ENERGY) 

Co: Salim, Fateh (JUS); Compton, Shona (JUS); Marsella, Leonard (JUS) 
FW: Mississauga Gas 

Attachments: CPA-Energy Common Interest Agreement d2 01-11-2011 .doc 

I note that Halyna is out this morning. Can you answer the questions below? 

From: Slater, Craig (JUS) 
Sent: November 2, 2011 11:10 AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Compton, Shona (JUS); Marsella, Leonard (JUS) 
Subje:ct: FW: Mississauga Gas 

The DAG is fine with the agreement as well, although he noted that the effective elate needed to be filled in. Is your client 
fine with the agreement? Does your client want us to send the agreement to Mike Lyle for execution there? !twill be 
returned for execution by Deputy Lindsay. 

From: Slater, Craig (JUS) 
Sent: November 1, 2011 5:50 Pf~ 
To: Wilson, Malliha (JUS) 
Co: Wong, Taia (JUS); Salim, Fateh (JUS); Scarfone, Janet (JUS) 
Subje,ct: FW: Mississauga Gas 

this is the reviese common interest privilege agreement with the OPA. It reflects changes requested by Energy Legal and 
has not be shared with the OPI\ at this point. 

From: Compton, Shona (JUS) 
Sent: November 1, 2011 5:43 Pfv1 
To: Slater, Craig (JUS); Marsella, Leonard (JUS) 
Cc: Salim, Fateh (JUS) 
Subjerct: RE: Mississauga Gas 

Here is a blackrined version of the changes suggested by Carolyn. They are not major chan9es rnore just to ensure 
consistency of references to Ontarfo and to include some genera! provisions regarding notice and execution in 
counterpart Tracked change versfon is attad1ed. 
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COOI'El(AT!ON AND COMMON INlTI<EST l'I<IVILEGE AGREEMEN'I' 

THiS AGRKE!\·H:NT is efTecfi\'e as of the*** d;1y of***, 201 l (the "Effective Date"). 

BETWEEN: 

ONTARIO POWER AUTHORITY 

("OPA") 

-- and --

HER MAJESTY TilE QUEE'J IN RIGHT OF ONTARIO AS 

REPRESENTED BY THE MINISTER OF ENERGY 

("ONTARIO") 

RECITALS: 

A. The OPA and Greenfield South Power Corporation ("Greenfield") entered imo the Amended and 
Restated Clean Energy Supp\y Contract, dated as of the lih day of April, 2005 and amended nnd 
resta!cd as of March 16, 2009 (the "ARCES Contmct"). 

B. lssucs have arisen with respect to the location of the natural gas fuelled generating station that is 
the subject of the ARCES Contract. Under the Electricity Acr, 1998, S.O. 1998, c.l5, SchuL A, 
both Ontario and the OPA have responsibilities for i:_~J:L<lLu_cnergy matters in the Province. The 

"-''''''''"''"!'-t '"'''g'li,!JJ!rrr:i_o also has duties and responsibilities in relation to energy matters under 
the lv!inisfiY o.fEncrgy Acr, 101 f. t\ccordingly, the OPA and Ontario share a common interest in the 
satisl~ictory resolution of issues that have arisen with respect to the ARCES Com met. 

C. The OPA and Ontcll-io have undertaken, and wiil undenake, i~tctual, legal and olher research, and 
arc of the opinion that it is in their best interest to exchange information, pool their lndividua! work 
product and cooperate in the joint effort to resolve the issues in relaticm to the AHCES ConiT:JCL 

D. Cooperation in lhis regard \Viii necessarily invo!ve the exchange or confidential information as 
'Nell as information \vhich is othcr\visc privileged such as, amongst others, solicitor/client 
communicalions. 

E. Jn light of their common interest. OPA and Ontario wish to proceed cooperatively, and hy this 
Agreement seek to document their nmtual intention and agreement that neither OPA nor Ontario 
shall suffer any waiver or Joss of privilege as a result of disclosure to each other of their Privileged 
Information (as deflncd below). 

AGREEiV1ENT 

In consideration of the promises and the mumal covenants and agreements herein. the Parties agree 
as follows: 

HH!N!T!ONS 



!. In the !Orcgoing Recitals and in this Agreement, the following terms have the meanings set forth 
in this Section: 

(a) "lSfft:ctivc Date" means the effective date as defined above. 

(b) "Pariies" means the OPA and Ontario and, for the purpose of giving effect to this Agreement, 
includes their legal counsel, agents, consultants and experts. 

(c) "Privileged Information" means information and communications, '\Vhethcr written or 
electronically recorded, which arc or would be otherwise in law privileged and protected from 
disclosure or production to Third Parties made between OPA (or its employees, legal counsel, 
agents, consultants, experts or any other person or entity acting on OPA's behalf) and Ontario (or its 
employees, legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf} including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their employees, 
consultants, board members or advisors; 

(iii) any analyses, document binders, files, compilations or databases; 

(iv) the sharing or exchange via any media, including but not limited to electronic media; 

(v) theories, impressions, analyses, legal research, or legal opinions; 

(vi) cor:nmunications to and from experts, anJ documentation relating to or setting out 
expert commentary and opinion; and 

(vii) any other material, communications and information which would otherwise he 
protected from disclosure to Third Parties. 

(d) "Greenfield" has the meaning defined in paragraph A of the Recitals. 

(c) "Third Party" or "Third Parties" means any person or entity that is not a Party. Third Party 
includes Greenfield, their employees, agents, counsel, subcontractors, consultants, experts, or any 
other person or entity acting on Greenfield's behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the resolution of the issues related to the 
A RCES Contract and wish to cooperate with each other in respect these matters, and wish to share 
between them Privileged Information without risk of prejudice to or of waiver in whole or in part of 
their respective privileges and rights to hold such Privileged lnfonnation protected from disclosure. 

3. The Parties are under no obligation to share Privileged Information. However, from time to time, 
either Pmty (the "Disclosing Party") in its sole discretion may choose to share Privileged 
Information with the other Party (the "Receiving Pariy"). 

4. To the extent that exchanges of Privileged Information bave been made prior to entering into this 
Agreement, it is the Parties' intention that all such exchanges be subject to the terms of this 
Agreement as if they had occurred after the Effective Date. 

' . 



)_The execution of this Agreement, the cooperation betv;ccn the Panics in respect of the ARCES 
Contract and the exchange of Privileged information under this Agreement, vvhere the rnatcrials 
\Vould othen,visc he protected hy h!w against disclosure by solicitor ciicnt (attorney client) 
privilege, litigation privilege, work product doctrine, without prejudice privilege, or any other 
applicable rule of privilege or confidentiality: 

(i) arc not intended to, do not and shulJ not constilUtc a waiver in \vbole or in pan in 
favour of any Third Pany by either Party of any applicable. privilege or other rule of 
protection from disclosure; and 

(ii) will not he asserted at any time: by either Party as a waiver of any such privilege or 
other rule of protection fhHn disclosure. 

(J. Disclosure of Privileged l n ronmHion by the Hecciving Party to Third Parties \Vithout the prior 
written consent of counsel for the Disclosing Pany is expressly prohibited, unless the disclosure is 
ordered by a court of competent jurisdiction or is otherwise required by law. If disclosure of any 
Privileged lnfom1ation is sough! from a Receiving Party in any arbitration, litigation or other legal 
proceedings, the Receiving Pany (from whom disclosure is sought) shall take all steps necessary to 
preserve and invoke, to the fuliest extent possible, all applicable privileges, immunities and 
protections against disclosure., and shall immediately provide Viritten notice of such legal 
proceedings to the Disclosing Party. The Receiving Party shall not voluntarily suncnder or disclose 
lhe Privileged Information \Vithout first providing the Disclosing Party a reasonable opportunity to 
protect its interests hefore the applicable court or arbitral tribunal. 

7 . .A!l of the Privi!eged lnfonnation shall be preserved as confidential and privileged hoih prior !.0 

resolution of all outstanding issues and thereafter, and shall not be used for any purpose other than 
the stu ted sole purpose of cooperation in the resolution of issues relating to the A RCES Contrnct. 

S. Neither Pany shall disclose to a 'Third Party the exisLence of this Agreement, nor it:> terms, unless 
hoth Parties consent in writing or unless compclied by order oC a coun or arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the resohnion of issues relating 
to the ARCES Contract and their intention that no vmiver of privilege shall result from their 
exchange of Privileged Jnformation between them shali in no way be aiTcctcd or deemed to be 
negated in whole or in part by the exisrcnce now or in the future of any adversity between the 
Parties relating to or nrising out of the ARCES Comract. 

COOPERATION 

HL The Parties shall cooperate in respect of the resolution of issues relating to the ARCES 
Contract, including providing access to infonnation, maLerinls and ernployees as may be reasonably 
necessary from time to time, as the case may be, provided lhat each of the Parties reserves the right 
to determine what inf{Jrmation will be shared and under what circumstances, and no obiigation or 
duty to share any such information is created by this AgreemenL 

WITHDRAWAL 

l l. 1 t is the intent of the Parties that this Agreement shall remain in effect until ilnal resolution of 
issues relating to the ARCES Contract. 

12. Notwithstanding the fOregoing, any Party may withdnnv from this Agreement by giving nventy 
(20) days advance \vritten notice to the other Party, which 20 dnys is calculated beginning on the 



day after the notice is received by a Party. For greater certainty, withdrawal from this Agreement by 
a Party is not effective until the expiration of the days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the withdrawing 
Party and any Privileged lnfonnation made available by or to the other Party prior to that Party's 
withdrawal shall continue to be governed by the tem1s of this Agreement whether or not the Panics 
are, in any respect in relation to the ARCES Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the \vithdrawing Party 
shall return to the Disclosing Party all Privileged Information received from the Disclosing Party. [n 
the case of copies, with the consent of the Disclosing Party, the Receiving Party may destroy such 
copies in a secure manner, and confirm in writing to the Disclosing Party that it has done so. 

WAIVICR OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged 1 nfornution between them 
.shall not be used as a basis for a motion to disqualify a Party's counsel (including for certainty the 
Party's counsel's !aw firm and any partner or associate thereof) after a Party bas withtlrawn from 
this Agreement for any reason, including without !imitation, Oue to any conf1ict of interest which 
arises or becomes known to the withdrawing Party after the Effective Date, adversity between the 
Parties or any other reason whatsoever based on this Agreement or the cooperation and disclosure 
of Privileged In formation hereunder. 

16. The Parties confirm that there is no and shall not he deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor nny solicitor-client relatior1ship between 
counsel for Ontario and the OPA. as a result of any communications, sharing of Privilegctl 
In formation, cooperation or nny other action taken in furtherance of the Parties' common interests 
or under and in reliance upon this Agreement. 

:"'OTICE 

17. r\lLnolices and othcLcUnJJDll.UicatiC>n:> between ihe Parti:;:>. un!ess otherl;j_ss~-"':ill-~JJl~G.lLL"' · 
l.2t:Q.\j.£!g.!_,__d_ml.L he in wTitin!.!: and dr;emed \Cl hqv~ been dulv l!ivcn _when delivered lD_l)er.~~m or 
k.l~gm_Lc;d or (Jd.i.J~grs:s.Lb~: .. D .. :::_"o.T!ll_g_\JJ .... g_l_~£:i_t:;r_~iili_po still'. ~J!E:mll.i.LJ.:± d d re..; sed._g_L!i.Jfu2~~-s 

_______ L.;Jl_.:~ __ !J~ig_jsJ.~.;;JL~<;;L\\: .. 9.~.!,. 5 .. ~L!.L9 .... U!.m.! 
_ ... _____ JJ:rr9lllQ_,_ _____ QU .. _ 

i\tt(~ntic•n: fvlidwel Lvlt:. Coun:oc! 

TeL No.: u-l16) 9()9-6035 



GENERAL PROViSiONS 

1 E. This Agreement shall be construed in accordance \Vith the l;nvs of the Pro·v·incc of Ontario and 
the Parties to this Agreement irrcvocahly attorn to i.hejurisdiction ofOmario with respect to any 
and all matters arising under this Agreement 

l9. If any of the provisions of this Agreement or portions thereof should he delcnnincd to he 
invalid, illegal or unenforceable in nny respect, the validity, legality or enforceabi1ity of the 
remaining provisions shall not in any way be affected or impaired thereby. 

20. Any Llilure oL:my Party to enforce any oft.hc provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no '0/ay nffcci 
the validity of this Agreement or any pan hereof, and shall not be deemed a vvaivcr of the right of 
such Pcmy thereafter to enforce any and each such provisions. 

21. Nothing contained in or done funher to this ;\greemcnt shall be deemed either expressly or by 
implication to create a duty of loyalty bctvJecn any counsel and anyone other tban the ciicnt of that 
counsel. 

22. This Agreement contains the entire understanding of the Paniu; ~vith respect to the subject 
matter hereof There are no other oral understandings, terms, or conditions nnd neither Pany has 
relied upon any representation, express or implied, not contained in this Agreemcm. 

23. No change, amendment, or modification of this Agreement shali be valid or hinding upon the 
Parties hereto unless such change, amcndmeni, or modification is in and duly executed by' 
both Parties hereto. 

24. The headings contained in this Agreement are for convenience and reference only and in no 
way define, clescrihc, extend, or l!mit the SCOj.JC or intent of this Agreement or the intern ol any 
provision contained herein. 

25. 'This Agreement sha!l enure to the bene-iii. of and he binding upon the respective successors and 
assigns of the Parties. 



IN WITNESS WHEREOf, the Parties have executed this Agreement as of the date first set 
forth ahovc. 

ONTRARIO POWER AUTHORITY 

Name: 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE MINISTER 
OF ENERGY 

13y: 
----

Name: David Lindsay 

Title: Deputy Minister 

' . 



From: 
Sent: 
To: 
Cc: 

Calwell, Carolyn (ENERGY) 
November 2, 2011 11 :16 AM 
Slater, Craig (JUS) 
Salim, Fateh (JUS); Compton, Shona (JUS); Marsella, Leonard (JUS); Perun, Halyna N, 
(ENERGY) 
RE: Mississauga Gas 

Yes, Deputy Lindsay is fine with lhe agreement Please send il to Mike Lyle, I can assist with execution at this end, 

Carolyn 

From: Slater, Craig (JUS) 
Sent: November 2, 201111:11 AM 
To: Calwell, Carolyn (ENERGY) 
Cc: Salim, Fateh (JUS); Compton, Shona (JUS); r~arsello, Leonard (JUS) 
Subje,ct: FVV: Mississauga Gas 

I note that Halyna is out this morning, Can you answer the questions below'! 

From: Slater, Craig (JUS) 
Sent: November 2, 201111:10 AM 
To: Perun, Halyna N, (ENERGY) 
Cc: Salim, Fateh (JUS); Compton, Shona (JUS); Marsella, Leonard (JUS) 
Suibje,ct: FVV: Mississauga Gas 

The DAG is fine with the agreement as well, although he noted that the effective date needed to be filled in, Is your client 
fine with the agreement? Does your client want us to send the agreement to Mike Lyle for execution there? It will be 
returned for execution by Deputy Lindsay, 

From: Slater, Craig (JUS) 
Sent: November 1, 2011 5:50PM 
To: Wilson, Malliha (JUS) 
Cc: Wong, Tala (JUS); Salim, Fateh (JUS); Scarfone, Janet (JUS) 
Subje:ct: FVV: Mississauga Gas 

ihis is the reviese common interest privilege agreement \fl/fih the OPA. !t reflects changes requested by Energy Legal" and 
has not be shared with the OPA at this point 

From: Compton, Shona (JUS) 
Sent: November 1, 2011 5:43 PM 
To: Slater, Craig (JUS); Marsella, Leonard (JUS) 
Cc: Salim, Fateh (JUS) 
Suibje•ct: RE: Mississauga Gas 

Here is a blacklined version of the changes suggested by Carolyn, They are not major changes- more just to ensure 
consfslency of references to Ontario and to include some general provisions regarding notice and execution in 
counterpart. Tracked change version is attached. 





From: 
Sent: 
To: 
Cc: 

Compton, Shona (JUS) 
November 2, 2011 11:20 Alvl 
Calwell, Carolyn (ENERGY): Slater, Craig (JUS) 
Salim, Fateh (JUS): Marsello, Leonard (,JUS): Perun, Halyna i~. (ENE.RGY) 
RE: Mississauga Gas 

!'m just cleaning up the final version as \NElS circulated last night and will send the clean copy shortly to Craig. Please hold 
off circulating anythinf:J until! do so. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 2, 2011 11:16 AM 
To: Slater, Craig (JUS) 
Cc: Salim, Fateh (JUS); Compton, Shona (JUS); r~arsello, Leonard (JUS); Perun, Halyna N. (ENERGY) 
Sulbje:ct: RE: l~ississauga Gas 

Yes, Deputy Lindsay is fine with the agreernent. Please send it to Mike Lyle. I can assist with execution at this end. 

Carolyn 

from: Slater, Craig (JUS) 
Sent: November 2, 2011 11: l1 AM 
To: Calwell, Carolyn (ENERGY) 
Cc: Salim, Fateh (JUS); Compton, Shona (JUS); lvJarsello, Leonard (JUS) 
Subje;ct: FW: Mississauga Gas 

I note that Halyna is out th!s morning. Can you answer the questions below? 

from: Slater, Craig (JUS) 
Sent: November 2, 201111:10 AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Compton, Shona (JUS); !Jiarsello, Leonard (JUS) 
Sr.tbjE;ct: FW: Mississauga Gas 

The DAG is fine with the agreement as well, although he noted that the effective date needed to be filled in. Is you1· client 
fine with the agreement? Does your cHent want us to send the agreement to Mike Lyle for execution there? !twill be 
returned for execution by Deputy Lindsay. 

from: Slater, Craig (JUS) 
Sent: November 1, 2011 5:50 PM 
To: Wilson, Malliha (JUS) 
Cc: Wong, Tala (JUS); Salim, Fateh (JUS); Scarfone, Janet (JUS) 
Subje:ct: FW: !Jiississauga Gas 

this is the reviese common interest privilege agreement with the OPA. !t reflects changes requested by Energy Legal and 
has not be shared with the OPA at this polnL 

From: Compton, Shona (JUS) 
Sent: November 1, 2011 5:43PM 
To: Slater, Craig (JUS); Marsella, Leonard (JUS) 





From: 
Sent: 
To: 

Halyna Perun 
A\DirectOI" 
Ph: 416 325 6681 
BB: 416 671 2667 

Sent using BlackBeiTY 

Perun, Halyna N. (ENERGY) 
November 2, 2011 3:45 PM 
Calwell, Carolyn (ENERGY) 
Fw: Miss Gas - CIP 

----- Original Message ----
From: Slater, Craig (JUS) 
To: Marsella, Leonard (JUS); Compton, Shona (JUS); Perun, Halyna N. (ENERGY) 
Cc: Kendik, James (JUS); Salim, Fateh (JUS) 
Sent: Wed Nov 02 15:02:35 2011 
Subject: Miss Gas - CIP 

The agreement can be sent to Lyle. The issue of the signatory has been l"esolved. 

Sent using BlackBerry 





Sent: 
To: 
Cc: 

Slater, Craig (JUS) 
November 2, 2011 4:06 PM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY); Kendik, James (JUS); Marsella, Leonard (JUS); Compton, 
Shona (JUS); Blake, Sara (JUS) 
RE: Miss Gas - CIP 

Please call me as soon as you can (office - 416-326-4100 or cell - 416-949-3666) We have 
briefed the AQAG and have some ideas about a better "Jay to communicate "ith the OPA to reduce 
the risk of liability to the Crovm. It w:lll require the Minister to assemble a recor-d upon 
v1hich to advise the OPA of his r·equest. In addition, we have been reconsidering the 
assignment issue. 

-----Original Message-----
From: Perun, Halyna N. (ENERGY) 
Sent: November 2, 2011 3:45 PM 
To: Slater, Craig_ (JUS) 
Subject: Re: Miss Gas - CIP 

Thks 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
88: 416 671 2607 

Sent using BlackBerry 

----- Original Message ----
From: Slater, Craig (JUS) 
To: i~arsello, Leonard (JUS); Compton, Shona (JUS); Perun, Halyna N. (ENERGY) 
Cc: Kendik, James (JUS); Salim, Fateh (JUS) 
Sent: Wed Nov 02 15:02:35 2011 
Subject: Miss Gas - CIP 

The agreement can be sent to Lyle. The issue of the signatory has been resolved. 

Sent using BlackBerry 





From: 
Sent: 
To: 

Privileoed and Confidrzntial 

Perun, Halyna N. (ENERGY) 
November 2, 2011 5:36PM 
Calwell, Carolyn (ENERGY) 
I welcome your edits thanks 

The Deputy Attorney General advises against proceeding with a Ministerial direction to the OPA as this exposes the 
government to a likely successful lawsuit fn tort for misfeasance in public office. Further, it provides Eastern Power with 
an avenue to get to court quicker (via an application for judicial review challenging the Minister's statutory power of 
decision) 

Rather, he l1as asked that the letter be recast as a Minister's letter requestin[J the OPA to reconsider continuing the 
contract and ultimately requesting the OPA to end it, based on public policy grounds. 

In order for the Minister to make a decision to send such a letter, we would put before him documents that would outiine 
why it is not in the public interest to continue the plant. The record would contain, for example, copies of the City of 
Mississauga resolution; letters from the public complaining about the plant; press clippings etc. 

Ultimately, should the Crown be sued, the record would show that the Minister pursued a lawful act for a lawful purpose. 

We'll work with CLOC tomorrow to determine exactly what would be required to put before the Minister and we'll draft up a 
proposed letter. 

CLOC is also reviewin[J the option of assigning the OPA contract to the Crown and wishes to have some discussion with 
Finance about this option before advising on it further. 

We'd be happy to discuss this development further with you. 

J{afyrUJ 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (4'16) 325-1781 
BB: (416) 671-2607 
E-mail: H~.bL_rra.Perun2@ontarlo.ca 

Notice 
This communication rnay be solicitor/client privileged and contain confidential information intended only for the person(s) 
lo whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

! 





F'om: 
Sent: 
To: 
Cc: 

Hi James, 

Calwell, Carolyn (ENERGY) 
November 2, 2011 5:39PM 
Rehob, James (ENERGY) 
Perun, Halyna N. (ENERGY) 
Greenfield 

Halyna and I had a request to call Craig Slater to hear the latest in the thinking about a direction from the 
Minister to the OPA. The DAG and ADAG have some hesitation about a dire 
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From Caiwell, Caro!yn (ENERGY) 

To Rehob, James (ENERGY) 

Cc Per"Un, Halyna N" (ENERGY) 

Greenfield 

Hi James, 

Date [\Jovember 21 2011 5:38:38 Pfvl 

Halyna and I had a request to call Craig Slater to hear the latest in the thinking about a direciion fmm tho 
Minister to the OPA. The DAG and ADAG have some hesitation about a direction for a number of reasons, 
including potential exposure to misfeasance of public office, as well as the potential for judicial review. 
CLOC's sense is that availability of judicial review to Greenfield is particularly advantageous in light of the 
speed with which it could be pursued. JR of the direction, as you have previously advised, is potentially 
available as the Minister would be exercising a statutory power with potential impacts for Greenfield. 

Accordingly, rather than proceeding with a direction, CLOC is contemplating asking the Minister whether he 
would like to make a policy-based request of the OPA, based on a record that demonstrates the lack of 
public support for this project. With the record in front of him, the Minister could then determine how he 
wishes to proceed. Tl1is record could assist in the event of any JR and would show that the request of the 
OPA is made for a proper purpose. The record would be comprised of documents including the City 
resolution, any correspondence or other communications from the public with respect to the plant, press 
clippings, etc" 

Shona Compton and Sara Blake have the details on this possibility. Would you please touch base with them 
with a view to assisting them in creating this record? I would expect that you should touch base with Ryan 
King as well and see whether the Ministry has any documentation that would assist the record. My sense is 
that the OPA may have more documentation than the Ministry- at this point, we are not ready to reach out 
to the OPA on that question, so please do not contact Mike Lyle. 

Craig also advised that CLOC wants to look further into the possibility of assignment of the contract. There 
are potential contingent liability issues (among others), but this option presents the possibility of avoiding a 
direction and gives the province the ability to handle this matter more directly. CLOC plans to speak to 
MOF/OFA. You may hear more from Shona about this option. 

May we leave it to you to follow up on the record? Thank you. James' 

Carolyn 

This communication may be solici!or/client privileged and contain confidential information only intended for the person(s) lo whom it is 
addressed. Any dissemination or use of ihis information by others than the intended recipienl(s) is prohibited. If you have received this 
message in error p!ease notify the writer and permanently delete the message and all attachments. Thank you. 





From: 
Sen!: 
To: 

Calwell, Carolyn (ENERGY) 
November 2, 2011 5:45 PM 
Perun, Halyna N" (ENERGY) 
RE: I welcome your edits thanks 

A couple of minor suggestions- I didn't have much to add' 

Carolyn 

From: Perun, Halyna N" (ENERGY) 
Sent: November 2, 2011 5:36 PM 
To: Calwell, Carolyn (ENERGY) 
Sut;jedt: I welcome your edits thanks 

Privileged and Confidential 

The Deputy Attorney General advises against proceeding with a Ministerial direction to the OPA as this exposes the 
government to a likely successful lawsuit in tort for misfeasance in public office" Further, it provides Eastern Power with 
an avenue to get to court quicker (via an application for judlda! review challenging the Minister's statutory power of 
decision) 

Rather, he has asked that the letter be recast as a Minister's letter requesting the OPA to reconsider continuing the 
contract and ultimately requesting the OPA to end it, based on public policy grounds" 

In order for the Minister to make a decision to send such a letter, we would put before hirn documents that would outline 
why it is not in the public interest to continue the plant The record would contain, for example, copies of the City of 
Mississauga resolution; letters frorn the public complaining about the plant; press clippings etc" 

Ultimately, should the Crown be sued or iudicial review sought, the record would show that the Minister pursued a lawful 
act for a f-avJ~t!f proper purpose. 

We'll work with CLOC tomorrow to determine exactly what would be required to put before the Minister and we'll draft up a 
proposed letter" 

CLOC is also reviewing the option of assigning the OPA contract to the Crown and wishes to have some discussion with 
Finance about this option before advising on it further. 

We'd be happy to discuss this development further with you" 

Halyna N" Perun 
NDirector 
Lega! Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4tt1 Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: HalynaPerun2@ontario"ca 

Notice 
This communication rnay be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed" Any dissemination or use of this information by others than the intended recipient(s) is 



prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sen!: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
November 2, 2011 6:27PM 
Lindsay, Davie! (ENERGY) 
Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Mississauge gas plant 

The Deputy t\ttorney General Eldvises against proceeding with a Ministerial dirE:ction w1der the Electricity Act, 1998 to the 
OPA as this exposes the goverr:ment to a likely successful lawsuii in tort for misfeas~-Hice in public office. Further, it 
provides Easten1 Power wiH1 an avenue to get to court quicker an application for Judicial review chaiienging the 
Minister's statutory power of decision). 

Rather, he h(:!S asked thai the letter be recast as a Minister's letter requesting the OPt'\ to reconsider continuing the 
contract and ultirnately requesting the OPA to end it, based on public policy grounds. 

In order for the Minister to make a decision to send such a fetter, we wouJcl put before him docuntents that would outline 
it is not in the public interest to continue the plant The record would contain, for examr~de, copies of tl"·\e City of 

Mississauga resolution; letters frorn the public comp!aininQ about the pian!; pt-ess clippings etc. 

Ultimately, shou!clthe Crown be suecl or judicial review sought. the record wou!d show that the Minister pursued a lawfui 
act for a proper purpose. 

VVe'il work with CLOC tomorrow to determine e)cactiy vvhat would be required to put before the Minister c;nd we'll draft up a 
pr-oposed letter. 

CLOC is c1lso reviewing the option of fiSSigning the OPA contract to the Crown and wishes lo have some discussion with 
Finance about this option before advising on it further. 

Vl/e'cJ be happy to discuss this devefopment further with you. 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: HalvnccPen!n2@ontario.ca 

Notice 
This communication rnay be solicitor/client privileged and contain confidential information intended only for the person(s) 
to wl1om it is addressee!. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete tile message and 
ali attachments. Thank you. 





From: 
Sent: 
To: 
Cc: 

Lindsay, David (ENERGY) 
November 2, 2011 6:58PM 
Perun, Halyna N. (ENERGY) 
Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Re: Mississauge gas plant 

Thanks for this advice Halyna. 

We should have a discussion about next steps. I understand the OPA Board is meeting tomorrow (Thursday) to consider 
options. 

1 wouldn't want the OPA Board to make decision or present a proposal to us which we haven't considered or which our 
Minister or the AG might not be comfortable. 

Under protection of client privilege we may need to consider how the Minister and the OPA Board can both be 
comfortable in these next steps. 

David 

front: Perun, Halyna N, (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Wed Nov 02 18:27:02 2011 

Hississauge gas plant 

Privileaed and Confidential 

The Deputy Attorney General advises against proceeding with a Ministerial direction under the Electricity Act, 1998 to the 
OPA as this exposes the [JOVern111ent to a likely successful lawsuit in tort for misfeasance in public office. Further, it 
provides Eastern Power with an avenue i.o gel to court quicker (via an application for Judicial review challenging the 
Minister's statutory power of decision). 

R,athe1·, he has asked 1ha1 the letter be reGist as a Minister's letter requestin!;J the OPA to reconsider continuing the 
contract and uitimatety r·equesting the OP/\ to end it, based on pubfic policy grounds. 

in order for the Minister to make a decision to send such a letter, we would put before him documents that would outline 
it is not in the public interest to continue the plant. The record would contain, for example, copies of the of 

Mississauga resoiution; letters from the public complaining about the plant; press clippings etc. 

Ultimately, should ihe Crovm be sued or judicial review sought. the mcord wouid show that the Minister pursued a lavvfui 
act for a proper purpose. 

We'!! work with CLOC tomorrow to determine ex2ctly what would be required to put before the Minister and we'l! draft up a 
proposed letter. 

CLOC is also reviewing the option of assigning the OP/~ cor1tract to the Crown and wishes to have some discussion \Nith 
Finance about this option before advising on it further. 

\Ne'd be happy to discuss thls development further with you. 

JfaFym1 

Halyna N. Perun 
A/Director 



Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON IV15G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the wriler and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Carolyn, 

Maclennan, Craig (ENERGY) 
November 3, 2011 7:04AM 
Calwell, Carolyn (ENERGY) 

Can we pls start drafting mississauga legislation in case we need it pls. 

Cm 





From: 
Sent: 
To: 
Cc: 

Calwell, Carolyn (ENERGY) 
November 3, 2011 7:35AM 
Maclennan, Craig (ENERGY) 
Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
Re: 

Of course - we'll get to work. 

Carolyn 

----- Original Message ----
From: Maclennan, Craig (ENERGY) 
To: Calwell, Carolyn (ENERGY) 
Sent: Thu Nov 03 07:04:15 2011 
Subject: 

Carolyn, 

Can we pls start drafting mississauga legislation in case we need it pls. 

Cm 





From: Perun; Halyna N. (ENERGY) 
Sent: i'4overn ber 3. 20 i ·1 8:04 Aiv1 
To: Lindsay, David (Ef\lERGY): Rick 
Cc: Silva. Joseph (ENERGY): L·"'"''"'"· Ctnoiyn (fi\JERGY) 

Fw: 

Privileged and Confidetltial 

Please see Craig's 
are not scr·ambling. 
to strlJCture compens~tion. 
assist~nce- we discuss 

below. It is a good idea to star·t work on legislation so 
We'll need policy direction ~ll aroLJrld and in particular 
We'll also r1eed to know if we carl approach tile OPA for~ 

briefly at your collvenience? 

Halyna PcTun 
!1\Din::ctcw 
Ph: Ll16 32S 6681 
BE: 416 671 2607 

Sent using BlackBerry 

Origin~! Message ----
From: CalwellJ Carolyn (ENERGY) 
To: MJcLcnnan, Craig (ENE 
Cc: Silva) Jo':,eph (ENERGY).; Per~un, Ha 
Sent: Thu Nov 03 07:34:47 2811 
Subject: l~e: 

0-f COUf'':,F_' 

C ar·o 

C;:-_:r-o1:/n ·' 

ern 

we'll get to work. 

(U.iERGY) 
(ENU~.GY) 

nis. 

that ',·Je 





From: 
Sent 
To: 
Cc: 

Mark, 

Calwell, Carolyn (ENERGY) 
November 3, 2011 8:08AM 
Spakowski, Mark (JUS) 
Perun, Halyna N. (ENERGY) 
New legislation 

We have received instructions from our client to start working on legislation to address the Greenfield South gas plant in 
Mississauga. While discussions me occurring, the government wants to ensure that it is ready to move with legislation if 
necessary. Timing is uncertain and policy thinking is nascent. We expect that the legislation will be something akin to the 
Adams Mine Lal<e Act, 2004. 

Would you please assign someone in your office to work with us') 

Thank you. 

Carolyn 

Carolyn Calwel! 
Deputy Director 
Ministry of Energy ('1 Ministry of Infrastructure 
Legal Services Brandl 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.2"12.5409 

This communication may be solicilor/clienl privileged and contain confidentiallnforrna!ion only intended for the person(s) to whom ii is addressed. Any 
di:5seminalion or use oi this information by others than the intended recipienl(s) is prohibited. If you have received this message in error please noiify the wriier 
and permanenily delete the message and all atl3chmen1.s. Thank you. 





From: 
Sent: 
To: 
Cc: 

Privileged and Confidential 

Perun, Halyna N. (ENERGY) 
November 3, 2011 8:49AM 
Silva, Joseph (ENERGY) 
Calwell, Carolyn (ENERGY) 
common interest/privileg-e agreement 

Hi Joseph- OPA has been asked to deliver a draft term sheet to the government this morning. They'll want the common 
interest privilege agreement signed before they do that. This is to alert you that we'll be looking for the Deputy's signature 
ClS soon as we receive the OPA-signed agreement 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6661 I Fax: (416) 325-1761 
BB (416) 671-2607 
E-rnaH: Hcllyna.Perun20)oniario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. !f you have received this message ill error please notify the writer cmd permanently delete the message and 
all attachments: Thank you. 





From: 
Sen!: 
To: 
Cc: 

Silva, Joseph (ENERGY) 
November 3, 2011 9:03AM 
Perun, Halyna N, (ENERGY) 
Calwell, Carolyn (ENERGY) 
Re: common interesUprivilege agreement 

Sounds good, thanks Halyna 

Sent using BlackBerry Wireless 

From: Perun, Halyna N, (ENERGY) 
To: Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Thu Nov 03 08:48:52 2011 
Subjedt: common Interest/privilege agreement 

Privileged and Confidential 

Hi Joseph- OPA has been asked to deliver a draft term sheet to the government this morning_ They'll want the common 
interest privilege agreement signed before they do that This is to alert you that we'll be looking for the Deputy's signature 
as soon as we receive the OPI\-signed agreement. 

Halyna N_ Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-668'1/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mal!: Ha!vna.Perur}2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed, Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited, If you have received this message in error please notify the writer and permanently delete the message and 
all attachments, Thank you_ 





From: 
Sent: 
To: 
Co: 

Rehob, James (ENERGY) 
November 3, 201 ·1 10:04 AM 
Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY) 
RE: Greenfield 

Thank you for your excellent and detailed email. I am pleased to follow up with CLOG (Shona and Sara) and with Ryan 
King in order to continue to assist CLOG in any way I possibly can- I will not contact the OPA unless and until you advise 
me that this is an appropriate step- thank you and I will report back on any significant issues which occur on this matter. 
Kindly, 
James 

-----------
From: Calwell, Carolyn (ENERGY) 
Sent: November 2, 2011 5:39 PM 
To: Rehob, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
SubjE:ct: Greenfield 

Hi James, 

Halyna and I had a request to call Craig Slater to hear the latest in the thinking about a direction from the Minister to the 
OPA. The DAG and ADAG have some hesitation about a direction for a number of reasons, including potential exposure 
to misfeasance of public office, as well as the potential for judicial review. CLOG's sense is that availability of judicial 
1·eview to Greenfield is particularly advantageous in light of the speed with which it could be pursued. JR of the direction, 
as you have previously advised, is potentially available as the Minister would be exercising a statutory power with 
potential impacts for Greenfield. 

Accordingly, rather than proceeding with a direction, CLOG is contemplating asking the Minister whether he would like to 
make a poflcy-based request of the OPA, based on a record that demonstrates the lack of public support for thls project 
With the record in front of him, the Minister could then determine how he wishes lo proceed. This record could assist in 
the event of any JR and would show that the request of the OPA is made for a proper purpose. The record would be 
comprised of documents including the City resolution, any correspondence or other communications from the public with 
respect to the plant, press clippings, etc. 

Shona Compton and Sara Blake have the details on this possibility. Would you please touch base with them with a view 
to assisting thern in creating this record? l would expect that you should touch base with Ryan King as wen and see 
whether the Mlnistry has any documentation that would assist the record. My sense is that the OPA may have more 
documentation than the Ministry- at this point, we are not ready to reach out to the OPA on that question, so please do 
not contact r,_~fke Lyle. 

Craig aiso advised that CLOC wants to look further into the possibility of assignment of the contract. There am potential 
contingent liability issues (among others),bul this option presents the possibility of avoiding a direction and gives the 
province the abiiily to handle this matter more directly. CLOG plans to speak to MOF/OFA. You may hear more from 
Shona about this option. 

May we leave it to you to follow up on the record? Thank you, James[ 

Carofyn 

This communication may be solicitor/client privileged and contain confiden!lal information only intended lor the person(s) to whom It is addressed. /1.ny 
dissemination or use of this lnforrm;Uon by others lhan the intended recipieni(s) is prohibited. If you have received this message in error pleBse notify the 'Nriter 
and pEormanently dele!<:: the message and afl alt~1chmenls. Thank you. 





From: 
Sent: 
To: 
Cc: 

Rehob, James (ENERGY) 
November 3, 201110:39 AM 
King, Ryan (ENERGY) 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Leburneau, Amanda (ENERGY) 
Greenfiled South Matters - Creating A Record 

Privileoed & Confidential LE;qal Advice I Solicitor & Client Privileged 

November 3, 2011 

Good morning, Ryan! In connection with my rushed voice-mail of this morning, I was hoping to get your assistance in 
creating a record relating to the Greenfield South (cancellation) matter. I will also enslist the assistance of our articling 
student, Amanda, but would really appreciate your group's input regarding documentation. 

We're looking for documents such as: 

• Resolutions of the City of Mississauga relevant to Greenfield; 
• Correspondence or other communications from the public (to the Ministry, to Mississauga, to the OPA, and, if 

available, to Greenfield) with respect to the plant; 
• Relevant press clippings, etc:. 

There may be more types or kinds of documents which CLOG counsel may advise are required or desired, but for now I'm 
hoping we can work with this list. 

Please let me know if you foresee any difficulty in assisting with this, and do call to discuss or for any assistance that you 
might need on this metier. 

Kindly, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure· 
Legal Services Branch 
'177 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-'1781 
@m es __ ,f_ehob@ontarlo. cq 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dlssemination or use of this information by others than the intended reciplent(s) is 
prohlbited. !f you have received this message In error please notify the writer and permar:lently delete the message and 
all attachments. Thank you. 





From: 
Sent: 
To: 
Co: 

Hi Carolyn, 

MacNaughton, Catherine (JUS) 
November 3, 2011 '12:"10 PM 
Calwell, Carolyn (ENERGY) 
Spakowski, Mark (JUS) 
gas plant legislation 

I will be pleased to start work on your bill as soon as you can give instructions. And I will have another drafter shadowing 
and up to speed to take over the file when I leave next month if the bill is not finished by then. Meanwhile, I will go read 
the Act you referred to in your email to Mark. 

Talk to you soon. 

Catherine Macnaughton 
Legislative Counsel 
Office of Legislative Counsel 
3600-99 Wellesley Street West 
Toronto, Ontario M7 A 1 A2 
phone: ('116) 326-2787 
fax: (416) 326-2806 
email: 





From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 3, 2011 12:49 PM 
Silva, Joseph (ENERGY); Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 
common interesUprivilege agreeement 

The OPA won't be signing the agreement today as has concerns with it- so not likely to get anything more from the OPA 
re term sheet etc today in light of this. 

Haiyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & lnft·astructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph (416) 325-6681 I Fax (416) 325-1781 
BB (416) 671-2607 
E-rnait: Hcllyna.Perun2@ontarlo.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in errm please notify the writer and permanently delete the message and 
all attachments. Thank you. 





From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 3, 2011 12:57 PM 
Calwell, Carolyn (ENERGY) 
RE: common interesllprivilege agreeement 

Mike advises that in this draft the reference that the agreement was prepared in contemplation of litigation was 
removed so they need to sort this out with their external counsel and CLOG 

J{afyM 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (4'16) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you helVe received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: November 3, 2011 12:49 PM 
To: Silva, Joseph (ENERGY); Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 
SubjE!ct: common interest/privilege agreeement 

The OPA won't be signing the agreement today as has concerns with it- so not likely to get anything more fmm the OPA 
re term sheet etc today in light of !his. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON rv15G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB (416) 671-2607 
E-mail: Halyna. Peru n?_@Q.ntario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intandecl recipient(s) is. 
prohibited. If you have received tf·ris message in error please notify lhe writer and permanently delete the message and 
all attachments. Thank you. 





From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
November 3, 2011 1:30PM 
Perun, Halyna N. (ENERGY) 
RE: common interest/privilege agreement 

Len and Shone specifically contemplated that question -they should be able to explain their rationale. 

Carolyn 

From: Peron, Halyna N. (ENERGY) 
Sent: November 3, 2011 12:57 PM 
To: Calwell, Carolyn (ENERGY) 
Subje:ct: RE: common interest/privilege agreeement 

Mike advises that in this drafl the reference that the agreement was prepared in contemplation of litigation was 
removed so they need to sort this out with their external counsel and CLOC 

:Hafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
PI!: (416) 325-6681 I Fax: (4'16) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@onjario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intendecl only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
aU attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: November 3, 2011 12:49 PM 
To: Silva, Joseph (ENERGY); Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 
Subie~ct: common interest/privilege agreeement 

The OPA won't be signing the agreement today as has concerns with it- so not likely to get anything more from the OPA 
re term sheet etc today in light of this. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON rv15G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB (416) 671-2607 



E-mail: J::IEJyna.Perun~ntario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Hi Carolyn, 

MacN2ughton, Catherine (JUS) 
November 3, 20'1 i 2:24 PM 
Calwel!, Carolyn (ENERGY) 
Your bill 

J spoke to Doug Beecroft who did the Adams fi.~ine Act about his experiences with that bill. The Crown Law Office Civil 
vvas heavily involved ancl probab!y will want to be as involved in your bill as \Veil re: the privative clause to ensure it will be 
illegal to sue the government (although there is case law that you can't sue the Legislature for making laws- Jeff Levitt 
was apparently the expert and did a lot of research on this. but he just retired). ! was also wondering if Finance should be 
invo!ved given the financial implications. 

To add to the joy of Doug's bill, there was a NAFTA challenge so perhaps we need to see if we can find out if any 
Americans are shareho!ders of Eastern Power (vvhlch is stated on the websites to be a private corporation) to see if there 
is risk of a NJ\FTA challenge. A corporate search under the Corporation Information l\ct will specify officers and directors 
of the company and their addresses if it was incorporated in Ontario but not the shareholders, but lt might be a start to see 
if there might be any Americans involved who might get testy. In private companies, you expect the principal ovvners to 
be officers and directors. 

Talk to you later. 

Catherine Macnaughton 
Legislative Counsel 
Office of Legislative Counsel 
3600-99 \Vellesley Street \Vest 
Toronto, Ontario M7A 11\2 
phone: (4 J 6) 326-2787 
rax: (4 "l6J 326-2806 
cmctil: 





From: 
Sent: 
To: 
Subject: 

Rehob, ,James (ENERGY) 
November 3, 2011 2:27PM 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Update: Greenfield South - CLOCOiscussions 

Privileged & Confidential Leoal Advice I Solicitor & Client Privileoed 

November 3, 2011 

Good afternoon, Halyna and Carolyn, 

By way of update, I have now spoken with CLOC counsel, Shona Compton, and have left a message for Sara Blake 
(awaiting Sara's reply), Apparently, CLOC will be pursuing two "tracks" in order to prepare for any final decision(s) which 
would come on the Greenfield South matter, as follows: 

• Shona and Len Marsella will be researching the commercial litigation options (and risks), including the option of 
an assignment of the contract back from the OPA to the Crown. 

o Shona rras asked for me to provide some analysis on the scheme of the EA and whether assignment 
back is anyway prohibited by statute, etc. I will aim to provide this to Shona by tomorrow mid-morning, 
ccing both of you (if that makes sense). 

• Sara will be working on creating the "record" (evidentiary basis) for any policy-based letter of request issued by 
the Minister; 

o I have had Amanda pull tOgether some inttia! materials which we are now reviewing in order to provide to 
S8ra once she gets back to me about what she will be requiring in more detail- we have a start In any 
event. 

Thank you, and let me know if you require anythfng further on this matter. 

Kind regards, 

James 

James P. H. Rehob 
Senior Counsel 
lvlinistry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 4 i 6-325-1781 
@_r:DE?..J:..®ob@ontario.~§ 

Notice 

This communication may be so!icitor/client privileged and contain confidential information only intended for the person(s) 
to vvhom it is addrc=;ssed. Any dissemination or use of this inforrnatiorl by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently de~ete the message and 
c1H attachments. Thank you. 





From: 
Sen!: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 3, 2011 2:29 PM 
MacNaughton, Catherine (JUS) 
RE: gas plant legislation 

A!lachmen!s: doc201 1 10191 41522,pdf; Greenfield South Construction Transition Oct 21 201 1 (2),ppt 

Catherine, 

Again, thank you for getting in touch so quickly, I have attached two decks- one from the OPA that provides good 
context and one that we developed internally that looks at options. 

The contract for the plant is titled the Amended and Restated Clean Energy Supply (ARCES) Contract and is between the 
Ontario Power Authority and Greenfield South Power Corporation, dated April12, 2005 and amended and restated March 
16, 2009, I will attached a copy of the contract to a separate email, as technology is working to thwart me at the moment 
When you get it, you wi!l see that it has extensive schedules, which we do not have copies of. Unfortunately, I expect that 
the most useful information for your purposes is located in these schedules, 

The slide decks make some mention of the provincial approvals that this plant has obtained - I will track down further 
information on that fronL 

In terms of very preliminary instructions (and with the Adams Lake Mine Act in front of me), I expect that my clients wiii be 
looking for the legislation to include: 
• A prohibition of the use of the site for generating electricity 
• Revocation of all appmvals provided for the gas plant 
• A declaration that the ARCES Contract is of no force or effect 
• Extinguishment of causes of action 
• Some mechanism to establish compensation (likely including sunk costs of development, termination fees 

associated with endinQ supply and construction contracts) 

I will need to get instructions about the plans for the site (expropriation, remediation, etc,) and whether lost profits should 
be included as compensation, among other things. 

I will be in touch with further information as I have it. In the meantime, please let me know if I can answer any questions, 

Carolyn 

From: MacNaughton, Catherine (JUS) 
Sent: November 3, 201112:10 PM 
To: Calwell, Carolyn (ENERGY) 
Cc: Spakowski, Mark (JUS) 
Sub]E!ct: gas plant legislation 

Hi Carolyn, 

I will be pleased to start work on your bill as soon as you can give instructions, And I will have another drafter shadowing 
and up to speed to take over the file when I leave next month if the bill is not finished by then. Meanwhile, I will go read 
the Act you referred to in your email to Mark, 

Talk to you soon. 

Catherine Macnaughton 
Legislative Counsel 
Office of Legislative Cm.1nse1 

l 



3600-99 Wellesley Street West 
Toronto, Ontario M7 A 1A2 
phone: (416) 326-2787 
fax: (416) 326-2806 
email: ca therjne. ma~_r1a~lli.h t.on(ii:on tariq_:..~2. 
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Background 

.. RFP initiated and proponent selected by istry of Energy 

.. OPA directed by Minister of Energy to enter into contract 

.. Greenfield South Power Corporation ("Greenfield") and the OPA 
entered into a contract on 1 April 2005 

.. Government is not a party to the contract 

" Greenfield is controlled by Eastern Power Corporation 

2 Privileged and Confidential -Prepared in Contemplation of Litigation ONTARIO 
POWER AU'll'IHORl"'l'Y 
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Contract Facility 

.. 
gas-fi 

Facility is an approximately 300 MW combined cycle 
generation statio 

" Major components of facility include a GE 7FA gas tu 
heat recovery steam generator ("HRSG") and a stea 

("GT") a 

" Construction began in June 2011 and is approximately x% complete 
now 

" I ne Milestone Date for Commercial Operation is September 1, 2014 

4 PrivUieged and Confidential- Prepared in Contemplation of Litigation ONTARIO 
PC WIER AUT!HlCRR'll'Y 
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Contract Facility 

Steam rbine Pedestal Mat Being Formed 

6 Privileged and Confidential -Prepared in Contemplation of litigation ONTARIO 
!POWER AIUJTIH!ORITY 



""'!l 
~ 

'tl 
::!, 
:;, en 
" "' -ro CD 
"" Ill 

Ill 

" 3 "" n 
" 2 " :n 

"" 
""!. 

l1l 

" 
l::r 

'* 
~ 

-· :J 

-· 
I CD 

"""" -· 
::!l 

.!!! iJ 

" 
CD 

~ c.. 
l1l 

"" CD 

" 
t/) -Ill 



Contract IFacUity 

Steam Tu ne ble Top 

8 Privileged and Confidential - Prepared in Contemplation of litigation ONTARIO 
POWER AUTHORHTY 
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Contract Facility 

Un ing Steam Tu ne 
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Siting Options "' There are several alternative 
site options 

Some deliver more system value than others with different levels 
of complexity 

• Considerations: 
- System value of Location, Gas Availability, Community Support, Transmission, Counterparty 

• There may be a system need starting in 2016 to 2018 

• Regional needs include: 
• Northwest System 

• Cambridge 

• GTA 

• Some sites have gas available in varying quantities 

• Examples of potential sites : 
- OPG (Lennox, Nanticoke (some gas there now), Thunder Bay (pipeline required)) 

- NUGs (TCPL compressor sites, Trans Alta Pearson Airport, Whitby, Fort Frances(was on 
gas now on BIO)) 

- Portlands, Goreway 

(continued next slide) 

12 Privileged and Confidential - Prepared in Contemplation of litigation ONTARIO 
POWER AI!J'liiHORR1l'Y 



Siting Options .. There are severam am 
site oDtions (continued) 

@ d 

• mnrc:o. straight 
_ness 

g gas plants in ana u 
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Key Contractual Provisions 

.. Grounds for terminatio 
and extended force maje 

contract limited 
(none of which 

certain types of b 
licable here) 

.. Contract excludes lia 
loss of profits 

for certain types of damages i ding 

" Contract provides right to damages in 
iscriminatory action (legislation or reg 

focused on contract counter-party 

ding lost profits for 
lation passed) where impact 

" Damages for d 
process 

minatory action determined through a 0 

.. All other disputes only go to arbitration if both parties agree 

14 Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIO 
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Option 1 .. Contract Termination 

* Unilateral termination of contract- OPA informs contract counter
party that it will not perform its oblioations under the co 

- Pros: 
» Greenfield South will be required to begin to mitigate its damages 

which means they should stop construction (or at the very least, 
the OPA will not likely be liable for those additional costs that 
could have been avoided after date of termination of contract) 

- Cons: 
» Does not provide opportunity to explore options for relocating 

project 

» Sends negative message to other OPA counter-parties 

~ Precedent: Oakville Gas Pia 

16 Privileged and Confidential -Prepared in Contemplation of litigation ONTARIO 
POWER AJUJ'll'IH!OiliU'ii"Y 
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Option· 3 .. Negotiat~o 

" OPA attempts to commence negotiations with Gree 
stopping construction and new location for facility 

So re 

18 

- Pros: 
» OPA has opportunity to assess position of Greenfield South and 

what they are seeking to agree to stop construction 

>> OPA can begin discussion of alternative sites 

- Cons: 
» Greenfield South may refuse to commence discussions 

» Greenfield South likely to continue construction while discussions 
ongoing unless incentive provided to them to stop 

» May need to revert at some stage to other options 

Privileged ami Confidential - Prepared in Contemplation of litigation ONTARIO 
POWER AIU!TIHIORU"l!Y 
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Recommendation 

.. OPA to commence negotiations Greenfield So (Option 3) 

.. If negotiations do not succeed in stopping construction of plant, will 
likely need to revert to one of the other ootions 

20 Privileged and Confidential - !Prepared in Contemplation of !Litigation ONTARIO 
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MINISTRYOF ENERGY 

Present Context 

• Local residents do not support the Greenfield South gas plant in Mississauga, 
which is currently under construction. 

• On October 12 the Mississauga Council passed a motion requesting that the 
Government and the Premier take immediate action to cancel the contract, stop 
construction and return the site to pre-construction condition. 

• The recent construction of condominium towers in the general area has 
prompted a policy reconsideration of the location of the gas plant. 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 0 
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MINISTRYOF ENERGY 

Considerations 

• The OPA has advised that it has no right under the contract to terminate in the 
current circumstances. 

• The OPA has asked for instruction from government to approach the developer 
to begin negotiations to change or to terminate the contract. 

• Eastern Power has informed the OPA that it will not enter into discussions with 
the OPA until there is clear notice of the Government's position. 

• The identification of potential alternative site options has not yet been 
completed. Each of these alternative sites have various issues associated with 
them. 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 
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MINISTRYOF ENERGY 

Options Considered by the OPA 

2. Negotiation (recommended) 
• OPA or designated negotiator could commence negotiations with Eastern 

Power regarding stopping construction and developing a new location for a 
different facility 

• Pros 

• Provides the opportunity to assess position of Eastern Power and what it 
requires to cease construction and end the contract 

• Could consider alternative sites 

• Cons 

• Eastern Power may refuse to commence discussions 

• OPA advises that Eastern Power is likely to continue construction while 
discussion is ongoing unless they receive an incentive to stop 

• May need to revert to other options at a later stage 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 
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Option Considered by th OPA 
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MINISTRYOF ENERGY 

Options Considered by the OPA 

4· Pay the plant not to run 
• The OPA advises that the plant could be constructed but the developer could 

be directed to not operate it, using contractual provisions that give the OPA 
this authority. 

• Pros 

• OPA obligations to make monthly payments are low based on outcome of 
2005 RFP process and paying plant not to operate over 20 years may be 
cheaper than paying for sunk costs, remediation of the site and potentially 
some lost profits 

• Cons 

• Will be difficult to convince community that plant will not operate 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 
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legal Issues 

• Any discussion with Eastern Power may not be successtul and cou 
Government to consider other options (e.g. legislation). 
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MINISTRYOF ENERGY 

Legend: 
A- Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 

Distance: 
A to B: 
A to C: 

A to D: 
A toE: 
A to F: 

220 Meters 
270 Meters 
soo Meters 
740 Meters 
910 Meters 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Privileged and _Confidential 

Perun, Halyna N. (ENERGY) 
November 3, 20·1 i 3:48PM 
Slater, Craig (JUS) 
Lung, Ken (JUS): Calweil, Carolyn (ENERGY) 
gas plant leg 

Hi Craig: We have received instructions from the Energy Minister's Office to proceed to develop legislation to address the 
Greenfield South gas plant in Mississauga, to have it at the ready should it be necessary to move quickly on that front 
The Office of Legislative Counsel has assigned a drafter to this file< V'Je've Cldvised that timing is uncertain and policy 
thinking is not developed. We noted that the legislation will be something akin to the Adams Mine Lake Act, 2004. We 
understand that CLOC was significantly involved in the Adams Mine Lake Act, 2004. Could you please let us know which 
counsel in your office would be working on the proposed statute with us? 

Thank you 

Hafjna 

Hafyna N. Perun 
!-\/Director 
Legal Services Branch 
Ministries of Energy & infrastructure 
777 Bay Street, 4th Floor. Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-668·1 I FclX: (4~i6) 325--!TS·i 
88: (416) 671-2607 
E-mail: Halvna. Perun2@ontario.ccJ 

Notice 
Tl"1is connnunication rnay be solicitor/ciisnt priviieqed and contain confidential information intended only for the 
to \.vhorn it is addressed. ,.;ny disserninat\on or u.se of this inforrr1ation by othc-.:rs the-m the intended recipient(s) is 
prohibited. lf you hcwe received this rness3ge ir1 error notify the vvriter and perrnanently delete the rnessaQe :~mel 
r-JII att3chrnents. Thank you. 





From: 
Sent: 
To: 
Cc: 
Subject: 

Rehob, James (ENERGY) 
November 3, 2011 3:59PM 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Letourneau, Amanda (ENERGY) 
RE: Update: Greenfield South -CLOG Discussions 

:rivileaed & Confidential Legal Advice I Solicitor & Client Privileged 

November 3, 2011 

Hi, and further update with respect to CLOG - Sara's role- just spoke to Sara and she informs that her role is a bit more 
hands off then I hacl first understood it to be: she's not going to be reviewing our materials but will provide advice on an 
"as needed" basls. That should work well in any event. 

She gave me some very helpful advice as to how to prepare a chart (based on her experience with MOE) which 
summarizes the materials we uncover, so that Energy can create a viable record to credibly support the Minister's current. 
policy-- eventually, a letter could be sent out from the Minister requesting/encouraging the OPA to cancel the contract 
immediately. If JR'd, the record (and I gather the chart) would refiect the policy rationale behind the request letter. 

1'!1 work with Amanda and cHents on this part of the request, while dealing with Shona on the cornmerda! litigation matters 
as earller indicated. 

Thanks very much' 

James 

From: Calwell, Carolyn (ENERGY) 
Sent: November 3, 2011 3:15 Pl>l 
To: Rehob, James (ENERGY); Perun, Halyna N. (ENERGY) 
:::iuit>]e-ct: RE: Update: Greenfield South - CLOC Discussions 

Sounds like a good start, James. Thank you. 

Carolyn 

from: Rehob, James (ENERGY) 
Sent: November 3, 2011 2:27PM 
To: Perun, Halyna 1\1. (ENERGY); Calwell, Carolyn (ENERGY) 
Su1bject: Update: Greenfield South - CLOC Discussions 

Privilef@d & Confidential Legal Advice I Solicitor & Client Privileoecl 

November 3, 201 i 

Good afternoon, Halyna and Carolyn. 

By way of update, I have now spoken with CLOG counsel, Shona Compton, and have left a message for Sara Blake 
(awaiting Sarc1's reply). Apparently, CLOC will be pursuing two "tracks" in order to prepare for any final decision(s) which 
would come on the Greenfield South matter, as follows: 

• Shona and Len Marsella will be researching the commercial litigation options (and risks), including the option of 
an assignment of the contract back from ti-le OPA to the Crown. 



o Shona has asked for me to provide some analysis on the scheme of the EA and whether assignment 
back is anyway prohibited by statute, etc. I will aim to provide this to Shona by tomorrow mid-morning, 
ccing both of you (if that makes sense). 

• Sara will be working on creating the "record" (evidentiary basis) for any policy-based letter of request issued by 
the Minister; 

o I have had Amanda pull together some initial materials which we are now reviewing in order to provide to 
Sara once she gets back to me about what she will be requiring in more detail -we have a start in any 
event. 

Thank you, and let me know if you require anything further on this matter. 

Kind regards, 

James 

James P. H. Rehab 
Senior Counsel · 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of t/1is information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Attachments: 

Rehab, James (ENERGY) 
November 3, 2011 4:18PM 
King, Ryan (ENERGY) 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
FW: Greenfield resolutions and news clippings 
PowerPiant[1] chronology.pdf; Recom menclationGC04692011 Provincia!Eiectionissues.pdf; 
request for ea from mississaugapdf.pdf; request for EA jan 06.pdf; Resolution% 
200173-2011 %20Power%20Piants%20Environmentai%20Assessment[1].pdf; News.doc; 
Perils of Politicized Power sept 29 article.doc; POWER PLANT news clipping.mht; MIRANET 
Ariicle.mht; article june 15, 2011.mht; article june 10 2011.mht; article july 27, 2011.mht 

Privileged & Confidential I ega! Advice I Solicitor & Client Privileged 

November 3, 2011 

Hi, Ryan- here are the documents which we've uncovered thus far in relation to Greenfield South Power Plant. As 
mentioned in my voice-mail, CLOG is recommending that we create a chart which summarizes the documents (including 
tl1e concerns raised in each document) in order to form the basis of the evidentiary record for any request (to cancel) letter 
ultimately sent by the Minister to the OPA. We'll add what ever documents you come up with at your end to the binder 
we're preparing here in LSB. 

I believe we (LSB) are to lake the lead on preparing the chart- !'m hunting around for a good precedent now- and we'll 
forward once we've got a good draft going. 

Thank you! 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Letourneau, Amanda (ENERGY) 
Sent: November 3, 2011 3:45 PM 
To: Rehab, James (ENERGY) 
Su!bje,ct: Greenfield resolutions and news clippings 

Hi James, 

Here are the electronic versions of the resolutions and news articles I found. 

l 



Also, here is a link to several articles related to the project: tLttQ:I/www.chipcanada.org/?q=node/5 

Let me know if you need anything else! 

Thanks, 

Amanda 

Amanda Letourneau 
Articling Student 
Legal Services Branch 
Ministries of Energy and Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON lv15G 2E5 
P: 416-325-7304 
F: 416-325-1781 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) to 
whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is prohibited. lf 
you have received this message in error please notify the writer and permanently delete the message and all attachments. 
Thank you. 
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Detailed 
2315 Lorel:md Avenue 

• September 13, 2004 ---The Ontario Power Authority released a Request for Proposals 
'Clean Energy Supply'. 

• January 26, 2005 - formal preliminary meeting was held with Greenfield South and 
City staff to information necessary to submit complete development 
applications. Greenfield South was proposing to develop lands located at 2315 Lorelanc! 
Avenue for a 280 megawatt fired power generating facility in response to the 
Provincial request proposal for 'Clean Supply'. 

• May 30, 2005 -Without consultation with the City of Mississauga, Ontario Pm"'"" 
Authority announced the seleciion of 2 proposals for gas fired power generating w''""'~'' 

response to the September 13, 2004 request for proposal. Both projects were from 
subsidiaries of Eastern Power, including the Lore!anc! project by Greenfield South. The 
second proposal was abandoned by Eastern Power subsidiary Greenfield North 
subsequent to this announcement 

• August 4, 2005 -Development applications were submitted by Greenfield South/Eastern 
Power to accommodate a gas fired power generating facility at 2315 Loreland Avenue. 

$ September 9, 2005 ---A building permit application was submitted hy Greenfield South/ 
Eastern to accommodate the construction of a gas fired power generating facility 
at the Loreiand property. 

* March 8, 2006 -- adopted Official Plan Amendment 0048-2006 (OPA 48), 
which provided to power generation terminology in Mississauga to 
achieve wording consistency added Jn addition, zoning by-law 
amendments were passed which brought the industrial zone categories into conformity 
with the corresponding Official Plan designations. 

~ 4, 2006- Greent!eld South Greenlield North appealed City initiated OPA 48 
Zoning By-law Amendment 088-2006 to the Ontario Municipal Board (OMB). 

e July 2006-- GreeJ,1i1<olcl South appealed development applications for the Loreland site 
to the OMB. 

® July 2007-- OMB hearing considering appeals to OP A 48, Zoning By-law Amendment 
088-2006, Site Plan application, Removal of Holding Provision application and Tree 
Permit applications by Greenfield South commenced, running for a period of 3 weeks. 



- 2 -

• October 4, 2007- An OMB Order was issued regarding the July 2007 hearing, approving 
the development subject to minor modifications, notwithstanding the City's objections. 
The Board members who heard the appeal determined that the site was in a stable 
industrial area, and that the production of electrical power within a closed structure was 
an appropriate use of the site, despite the City's arguments to the contrary. The Board 
found that the changes made to the Zoning by-law by the City were tantamount to 
downzoning the site, and the City was not justiiied in taking away Greenfield's rights as 
per the previous zoning. Respecting the site plan, the Board found the proposed volume 
off\Jel to be stored on the site was excessive, and reduced it by 50%, relocated the noise 
wall to address concerns expressed at the hearing, and determined that any risks of ice 
impacts were marginal and could be properly responded to by Greenfield. 

• April 1, 2009- Site Plan approval was issued in accordance with the 2007 OMB Order. 

• May 28, 2009 ·-A building permit to construct only underground services at the Lmeland 
property was issued. This permit was revised on December 4, 2009. 

• November 20 10 - The executed Servicing Agreement was modified to extend the 
completion date of Region water system upgrades until November 11,2011. 

• March 20 ll -Construction activity commenced on underground services and site 
grading, in accordance with the May 28, 2009 permit. 

• May 30, 20 II -Building permit to accommodate the construction of the above grade 
structures at the Lmeland property was issued. 

Additional information may be obtained from: 

.John Hardcastle 
Planner, Development South 
905-615-3200 ext. 5525 
iolm,hardcastle@tnississauga.<;<J 

Karen Crouse 
Planner, Policy Planning 
905-615-3200 ext. 5526 
karen.crouse@mississauga.ca 



GC-0469-2011 

MISSISSAIJGA 

RECOMMENDA'IION GC-0469-2011 
adopted by the Council of 

The: Corporation of the City of Mississauga 
at its meeting on July 6. 20 ll 

l. That the report entitled "Provincial Election 20 ll: Summary of Key Issues J()r the City 
of Mississauga"' dated June !3.2011 rl-om the Manager and Chief Administrative 
Oflicer. be endorsed as the s priority issues pertaining to the Oct 6. 2011 Ontario 
general election. 

2. That Mississauga Council endorses an additional question regarding Air Quality
Clarkson Air Shed to provincial political parties as follows. "Would your party ensure a 
full Environmental Assessment is conducted on the Grcen!1eld South Power piant 
proposaL and further "Will you as a Provincial candidate oppose the construction of the 
Greenfield South power plant". 

Page 1 of I 





The Honourable Brad Duguid 
Minister of Energy 
900 Bay Street 
4th Floor 
Hearst Block 
Toronto, Ontario 
M7A2El 

Dear lV1r. Minister: 

I=\ 

OFTHEMAYOR 

2011 

LEGISLATIVE SERVICES 

COPY TO: ~roR, Ctmir 

CAO 

CPrpomto SarJICG!l Council 

PubiTc Works 

Emproyoo a~:~ /I (L 
S11rviccs . . if ° Cs 
Heaith Servicos v 1!1' Fiio MD&--! IV 
Human Snrvlcs~ 

F<mltJ;lng 

The Council of the Corporation of the City of Mississauga at its meeting on June 22, 
2011, adopted the enclosed Resolution 0173-2011 requesting a full environmental assessment of 
the Greenfield South proposal taldng into effect the cumulative impacts of all emissions within 
tl1e Etobicoke Lakeview airshed, and a full review to determine the necessity of manufacturing 
280 MW in a densely populated urba11 area as opposed to the Nanticoke tr311smission option 
where there is a three kilometre buffer zone. 

This Resolution is in response to your statement that yon wiH be reviewing the Greenfield 
South power proposal for new environmental evidence. We ?.Ie requesting that you do your due 
diligence and consider the health of our residents first 311d foremost I can assure you that this is 
a necessfuj step to protecting the health of the residents ofMississauga and beyond. 

MISSISSAUGA 
Leading foday for tomorrow 

THE CORPORATION OF THE CITY OF MISSISSAUGA 
300 CITY CENTRE DRIVE, MISSISSAUGA, ON L5B 3Gi 

TEL: 905·896·5555 FAX: 805--896·5879 
mayor@mississauga.ca 



On behalf of 1£ssissauga Council, I urge you to take the necessary steps to consider tbe 
cumulative. effects of emissions. 

I look forward to your favourable reply. 

HAZEL McCALLION, C.M., LL.D. 
MAYOR 

cc: Mississauga MPPs 

Enc. 

Chairman Emil Kolb, Regional Mtmicipality of Peel 
Chairman Gary Carr, Regional Municipality of Halton 
Members of Council 
Chief Medical Officer, Region of Peel 
Town Clerk, Town of Oakville 
City Clerk, City of Toronto 
Municipal Services Office, 1£nistry of Municipal Affairs and Housing, Central Region 
Paul Mitchan1, Commissioner, Conununity Services 
Mary Ellen Bench, City Solicitor 



Ci}\_l"i"iC' 

1 
'' 

·-() 

that a copy 



and 

1MO roan indi 

to the Iv'H)E and subject to 

A __ copy Repon (the 

Report) vvas 

concerns v,-erc 

l)_ This 

through the th::n t.hc proposed 

Crcenfleld 

of 
Transportation End \Vorks be authorized to to the D ircctz,;r. 

EA_,~B of the 

indi'-lidual E~~- This Vi::LS done 

2005 (:\ppend1x 

response to 

that the _project be wan 

on 



be 

~~,-,.;-;,~.::> 
c:VU.V<..• 

1.11 

Issues: 

nrne LO 

on a rc\'it::V/ 

set ou:: 



~ .i -

\Vill 

to 

The r.testurs of her 

re-asons fd_inistcr'.s 

finaL 

COI\fi\fENTS: fOr this 

to: 

;;;- conduct arnblenr air 

The Director. EAJ\B h::L-; also indicated in his to the 
. " V!ll! established, and GSPC 

vviH prepare and rnake publicly a:,'aibble; cJn annual on 

rnitlgation n1e:asurcs arid in1pact rnanac:c 

IS not fled that 

c1dcquatcl~y addresses all of the en\:irornnental c:-Ci!K:cms raised in 

Ci.ty's for elevation. 

e ITltlil.lCLpal \.Vd..ICf SCl'-.:"1Cli1.g 

z- des:ructiGn 

oCrhe s Plan 



concen1 

8.S 1t 

;_ -L ~ 
U! L!!C 

in rhe. 

the 



- 6 

LI1 

Director and 

'IS 

C uy did not an oppo-rtunity :o 

Consequ::ntly, swffarc- it- to 

contention that 

Pbn is incorrect. 

that 

Process und~r the 

Act, could proceed to other required 

Not 

f\ nurnber outstanding 

publicly does not support cone lusions that 
~ ' . ' 
!n p<1rllCUi3T. conceriL V/ith V/atcr 

must be atleOLtaie evzlurrtcd to veritY the v·iabilit:y of 

this projt'.cL 

additional studies from GSPC before nlJking his decision on the 

of the 

not 



on the 

s decision l.S 

i. 

1 ') 
i,.;..., 

SqJternb1cr 16_ 

tl to the' \;f'i_nisu~r the En\.'ironrnc:nr 





0173-2011 M:oved 

H 

RESOLUTION 0173-2011 
adopted by .the Council of 

The Corporation of t.he City of Mississauga 
at its meeting on June 20 ll 

Jim Tovey Seconded by: Chris Fonseca 

Vihereas the Minister of the Environ_ment has stated that his rrilllist-:y will be reviewing the 
Greenfield South power proposal for new environmental evidence, .And 

\1\'hereas the Ont2rrio Municipal Board in their 2006 case, Greenfield vs. Mississanga, did not 
consider any envirm11-nental issues or concerns, A11d 

Whereas Dr. Basillies report on the Clarkson airshed identified a stressed airshed and the need to 
consider accumulated emissions and their impacts on health in an environmental assessment, 
And 

1Nhereas the Minister of the Environment agreed ·with the recommendations in t.lre report, on 
the need to consider cumulative emissions in the siting of power plants, And 

Whereas the Etobicoke, Lakeview airshed has never had the benefit of such a detailed airsbed, 
pollutant and particulate modeling program, And 

Whereas the Premier was quoted this week as recommending that the Minister of Energy re,1ie·w 
the Greenfield South project to deterrniue if the 280 MW is even required. 

Therefore be it Resolved that the City of JVJssissauga request from the Minister of the 
EnviroiLulent a Full Environmental Ji,.ssessment to be conducted on the Greenfield South 
proposal taking into effect the cumulative impacts of all emissions within the Etobicoke 
Lakeview airshed. 

Aild be it further Resolved that the City of Mississanga request the Minister of Energy to conduct 
a fuli review to determine the necessity of manufacturing 280 MW in a densely populated urban 
area as oppo'sed to the Nanticoke transmission option where there is a three kilometre buffer 
zone. 
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[Copied into MS Word from Mississauga website] 

As a building permit was issued and work has begun at the site of the future Greenfield 
South Power plant, we would like to take this opportunity to clarify the City's position. 

The City ofMississauga has opposed Greenfield South Power Corporation's plan to build 
a power plant at ! 5 Lore! and A venue, in the Dixie area north of the Queensway, since 
it was first proposed in 2004. As we have said repeatedly, the location is much too close 
to residential homes, as well as the Etobicoke Creek. 

Greenfield proposed to build a 280 megawatt, gas tired power generating facility alter the 
Ontario Power Authority issued a request for proposals to generate 'clean energy' in the 
southwest GT A. This was only a years after Ontario's energy system was 
deregulated, and was at a time when the OPA issued a proposal call ti.Jr such generating 
t~rcilitics. 

Greenfield chose to tile appeals with the Ontario Municipal Board (OMB) to try to 
overturn the City's Official Plan and zoning by-law, which would not have allowed the 
Lorelam! Avenue project to proceed. Council directed City staff to defend the City's 
position at the 2007 OMB hearing. Despite the City's eft()rts, the OMB approved the 
construction of the power plant at the Etobicoke Creek location. 

The OMB decision amended the City's Ofticia! Plan and Zoning By-law, allowing the 
fr1cility to be built. These changes were made by the OMB in March 2009, and a Site 
Plan was approved the following month, which included approval by the Toronto and 
Region Conservation Authority. A detailed chronology is enclosed for your infonnation. 

Unfortunately, City has run out of options to oppose the power plant's construction. 
Once a project complies with the required laws, the Chief Building Official is required to 
issue a building permit. On May 20 ll, the City's Chief Building Oft!cial had no 
option but to issue a building permit to allow Greenfield South to begin construction. 

lf you have any questions, they should be directed to the Ontario Power Authority at 
(416) 967-7474 or 120 Adelaide Street West 

Suite 1600, Toronto, Ontario, M5H lTl. 

Sincerely, 

HAZEL McCALUON, C.M., LL.D 
MAYOR 

JIM TOVEY 
COUNCILLOR, WARD l 





Adams National Post Sept 29, l to original site: 

http:/ /to!Tladatnsenergy .CO!T!tZlr;;-c l)JD 

The Ontario Liberals announced Sunday that if elected, they will move a locally 
controversial natural gas-tired power generating station under construction in south-east 
Mississauga, where the Liberal incumbent Charles Sousa is facing a strong challenge 
11-om the PC candidate Geoff J anoscik. 

The announcement highlights the hazards of vesting our politicians with control over our 
electricity supply. 

The announcement nfthe Mississauga generator cancellation echos the Liberal 
government's decision almost exactly one year ago, cancelling a much larger gas-tired 
generator once planned for 0:1kville. The Oakville gas plant was also locally 
controversial, \Vith a Liberal MPP actively opposing his go--;.ren1111ent's in1tia1 approach. 

The Mississauga generator was part oft he plan to till the gap left in the west erA's 
power supply by the Oakville generating plant's cancellation. 

Underscoring the political nature of the announcement, the Liberal statement moving the 
Mississauga generator also claims, "The Hudak PCs have committed to keeping dirty 
coal-fired pollution buming in Ontario." The PC platform, slavishly repeated by Hudak 
throughout the campaign, promises "to complete the closure of coal powered plants by 
2014." 

Although long on politics, the Liberal statements so far are silent on the costs of the 
cancellation, the measures that will be required to serve the that the power plant 
would have or the timing of its replacement. These gaps are telling. 

With concrete already poured for the Mississauga generator, the tlnancial implications for 
the developer of cancellation will be large relative to the overall expected cost of the 
facility. 

Smelling of electoral panic, Sousa's prepared statement claims ''Ontario Liberals will 
work with the developer to rind a new location f()r the plant. It will not be in Etohicoke or 
Mississauga. '' 

The Liberal power station electoral shu file brought more consensus to the debate over 
our electricity future in this campaign. The Ontario PC's Janoscik and the local NDP 
candidate, Anju Sikka, soon issued statements concuning with the new Liberal 
cancellation. 



Key issues about our electricity ti.Jture include whether Ontmio should maintain those 
coal units fitted with modem scrubbers or whether we benefit by shifting massive 
amounts of costs fi·om ratepayers onto the provincial deficit. But don't look to this 
campaign to address those issues. Like the gas plant cancellation, the parties are in full or 
substantial agreement. 

Where there are apparent differences, the debate has not t1eshccl out how substantive the 
differences really are. The provincial PCs have endorsed voluntary siting of generating 
plants which the Liberals in the main oppose, except in targeted ridings. However, the 
PC's have not addressed the question of whether their support tlJr voluntary siting 
extends to the transmission lines that would be required if generating plants arc built far 
ti-om where power is needed by consumers. Nor have the PCs explained how they would 
make trade-otfs if a locally opposed plant was needed fl1r reliability purposes. 

The political t1ap over the south Mississauga generator overlooks the extreme 
vulnerability of Toronto to a prolonged blackout. This weakness is clue to transmission 
deficiencies into Toronto, the region of heaviest power usage in the province. The 
absence of a substantial amount of local generation- a problem exacerbated by the 
closure of the Lakeview coal tired power station in south Mississauga- worsens the 
vulnerability. 

Where New York City is capable of meeting 80'Yo of its needs ti·om local generation, 
Toronto can meet less than l 0%. 

For decades, transmission experts have recognized that the transmission configuration 
now serving Toronto is the vulnerable. [tis certainly the weakest of any major financial 
centre in North America and probably the weakest any such centre in the OECD. 

The south Mississauga gas generator was intended to provide relief for the overstretched 
Man by transformer station, owned by the Crown utility Hydro One. About 15 months 
ago, a routine equipment t~1ilure at Man by caused one of the longest and most widespread 
blackouts for a large urban centre in North America since the August 2003 Northeast 
Blackout. 

The 2010 Manby blackout was Ontario's tirst large green blackout. The urgently needed 
altemalive transmission route into Toronto that would have reduced or eliminated the 
disruption caused by the Manby equipment failure has been long and effectively opposed 
by environmental activists. 

Voters should demand more information on the costs of the cancellation but with a 
political consensus formed that the Mississauga generator must go, we cannot expect any 
debate on the wider public interest issues associated with the cancellation of the 
Mississauga generator, particularly the reliability and transmission implications. Without 
that debate, we will miss another chance to consider the role politics should play in 
controlling our electricity future. 



POWER PLANT 

Updates on Proposed Mississauga Site 

There is a proposed power plant to be built our area. Log on to this link to 
get updated information as to what is being proposed, when the next meeting 
will be and links to useful websites. 

No power for north Mississauga 
One site dead, second to be challenged 

'Too close' to homes, residents say 

MIKE FUNSTON 
STAFF REPORTER 

A plan fi:n- a natural gas-t1red power plant in north Mississauga has been 
killed while citizen opposition mounts to another one proposed by the same 
company on the city's southeast border with Toronto. 

A terse joint announcement by Eastern Power and the Ontario Power 
Authority states both parties have agreed not to proceed with the contract to 
supply 280 megawatts of power on the Greenfield North site ncar 
Hurontario St .. north 
of 
Derrv Rd. 

"Eastern Power plans to concentrate its efli:Jrts on its Greent1eld South power 
project, a high-eft1ciency 280-megawatt combined cycle gas-fired generating 
station," according to a statement posted on the authority's website. 

Authority spokesman D. Brian Hay said the parties could not agree on a 
contract to supply electricity from the proposed northern project. 

The two Mississauga projects were among awarded by Ontario's "'"''0
'"'" 

ministry f(Jllowing a call to replace about 2,500 megawatts of capacity lost 
through closing the coal-t1red Lakeview plant on Mississauga's watcrtl·ont. 
Other hicls accepted by the ministry include two totalling l megawatts in 
Sarnia-Lambton, one for 90 megawatts by the Greater Toronto Airports 
Authority, and another tor I 0 megawatts by Lob laws Properties. 

Meanwhile a coalition of residents' groups representing about 10,000 people 
will file a response today on the deadline tor public comment on the 
environmental screening report that has been prepared for the Greenl1eld 
South project. 
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Mississauga council also meets today to hear the response to the 
environmental screening by consultants hired to review the report for the 
city. 

The site is between 
Dundas St. E. 
, The Queensway E., Etobicoke Creek and 
Lore/and A l'C. 

Coalition spokesman Tony Jones has accused Eastern of showing "bad faith," 
by making only two copies of the environmental report available at two 
public libraries instead of on the Internet. 

Residents say emissions from the plant will fall on residential 
neighbourhoods - the nearest homes are about 250 metres away - and on 
Trillium Hospital's Queensway site, some 600 metres away. 

The site also sits on environmentally sensitive land, right beside the 
Etobicoke Creek, Jones said. 

And it's wrong to call it a natural-gas plant when it will actually be a dual 
energy plant, sometimes burning oil during times when natural gas supplies 
are inten·upted or p1ices skyrocket, he said. 

The bid still requires approval by Mississauga council, Toronto and Region 
Conservation Authority and the environment ministry. Eastem aims to have it 
up and running by 2008. 

Greg Vogt, president of Eastem Power, said his company exceeded the 
requirement for the number of written copies of the environmental 
assessment provided to libraries. 

He added that replacing coal-fired technology with high-efticiency, clean
burning fUcilitics is a 11good news story for Mississauga." 


