





»  Under s.25.30(2), the Minister may issue, and the OFA shall follow
in preparing its integrated power system plans, directives that have
heen approved by the Lieutenant Governor in Council that set out
the goals to be achieved during the period to be covered by an
integrated power system plan, including goals relating to,

(ay  the production of electricity from particular combinations of
gnergy sources and generation technologies;

() Increases in generation capacily from allemative energy
sources, renewable energy sources or other energy sources;

{c) - the phasing-out of coal-fired generation facilities; and

(d) the development and implementation of conservation
‘measures, programs and targets on a system-wide basis or
in particular service areas.

= Under 5.25.32(4.1), the Minister may direct the OPA to undertake
any request for proposal, any other form of procurement solicitation
or any other initiative or activity that relates 1o,
{a)  the procurement of electricity supply or capacity derived from
renewable energy sources;
(b)  reductions in electricity demand; or
) measures related to conservation or the management of
electricity demand.

« Under £.25.32(7), the OPA shall enter into any contract following a
procurement solicitation or other initiative reterred to in clause (4)
{a) [transition provision] I directed to do so by the Minister of
Energy, and that contract shall be deemed to be a procurement
contract that was entered info in accordance with any integrated
power system plan and procurement process approved by the
[Ontaric Energy] Board.

= The Minister could likely rely on certain of these authorities to direct the
OPA to enter into negofiations with Eastern Power but if the resuil is
termination of the contract then none of these authorities unambiguousty
allows the Minister to direct the OPA 1o lerminate a contract.

castern Power's financiers may have a trade-related (e.g. NAFTA) claim if this
project does not proceed.

« Aninvestor could allege treatment less favourable than that accorded to
investments of other investors or could allege arbitrary and unfair
application of government (including OPA) measures.

Eastern Power's claim to damages is not clear. The contract limits liability for
certain types of damages, including lost profits. The contract also provides for
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damages for discriminatory action (e.g. legislation, regulation, or OIC that
detrimentally affects Eastern Power). The enforceability of these provisions is
not certain in these circumstances.

ALTERNATIVES CONSIDERED
Option 1 — Legislation

= The coniract could be cancelled by legislation that would include provisions such
as:

» A provision expressly terminating the agreement;

« A provision immunizing the Crown and the OPA from any and all lawsuits
arising from the cancellation of the agreement

« if desired, a provision addressing the types of compensation that will be
provided and a mechanism (such as arbitration) for determining
compensation, or alternatively stipulating that no compensation at all will
be provided.

= As the courts interpret these types of provisions very restrictively, the
legistation would have to be drafted very carefully and be very clear and

explicit.
« Precedent: Adams Mine Lake Act, 2004
e« Pros "

- Allows Government to control level of compensation to be paid

- Government can specify that no compensation will be paid for costs
incurred past certain date {e.g. announcement of Government's
policy or date of first reading)

— Wil be controversial and requires time to enact

- Developer could bring law suit in the interim, though legislation
could ultimately preclude liability and damages and address other
issues under the contract, such as the discriminatory action clause

— Potential impact on investment climate

Option 2 — Regulatory

° Existing regulatory approvals could be revoked or other regulatory steps could be
taken o terminate the project
o Pros
— Eastern Power is subject to a Cerlificate of Approval under the
Environmental Protection Act. Technically, approvals can be
amended or revoked if legally justified.
«  Cons
- Any revocation or other regulatory actions would be subject to
appeal or judicial review. The Ministry of Environment would be
required to demonstrate an environmental justification for the action



in order to successiully defend the challenge. No apparent
environmental basis for action at this point.

- if such a challenge was successiul, Eastern Power may initiate a
civit action in fort against the Crown.

-~ Eastern Power may also seek a remedy against the OPA under the
terms of the contract under the discriminatory action clause.

Option 3 —Negotiation (recommended)

® The OPA could attempt o commence negotiations with Eastern Fower regarding
stopping construction and developing a new location for a different facility.
v Pros
- OFA has the opportunity to assess position of Eastern Power and
its interests in stopping construciion.
- OPA can begin discussion of a new site.
» Cons .
- Eastern Power may refuse to commence discussions or seek {o
drag on discussions while it continues to construct the plant.

Option 4 — Unilateral termination of contract

® The OPA would inform Eastern Power that if will not perform its obligations under
the contract
s Pros
- Eastern Power will be reguired to begin o miligate its damagss
which means it should stop construction and the OFA will avoid
damages for Eastern Power’s additional costs that could have been
avoided after the date of termination of contract
» Cons
—  Does not provide opportunity to explore oplions for relocating
project ‘
-~ Sends negative message to other OFA counterparties

Option & — Pay the plant not to run

® Allow plant to be constructed but ensure that it does not operate using
contractual provisions related {o directed dispatch.
= Pros
~  OPA obligations to make monthly payments are low based on
outcome of 2005 RFP process and paying plant not to operate over
20 years may be cheaper than paying for sunk costs, remediation
of the site and potentially some lost profits
#=  ons
— Wil be difficult to convince community that plant witl not operate
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Approved by:
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Carolyn Calwell Deputy Director

Legal Service Branch
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Halyna Perun, A/Director

LLegal Service Branch

Ministry of Energy/Ministry of Infrastructure
(416} 325--6681
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~Calwell, Carolyn (ENERGY)

i

From: King, Ryan (ENERGY)

Sent; Cotober 24, 2011 12:26 PM _

Tor Rehob, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY)

Ce: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGYY);
McKeever, Garry (ENERGY); MacCallum, Doug (ENERGY}; Jenkins, Allan (ENERGY)

Subjech RE: Mississauga decision Iree

Attachments: Greenfield South Decision Tree.doc

imporiance: High

James, Paul, Rula,
Attached is a draft decision tree. I'm not sure if this is precisely what MO envisaged so please change if needed or
expanded. I'm told we need to have something this afterngon.

From: Perun, Halyna N, (ENERGY)

Lent: October 24, 2011 11:10 AM

To: Silva, Joseph (ENERGY); Calwell, Carolyn {ENERGY); Sharkawi, Ruja (ENERGY); Jennings, Rick {ENERGY); King, Ryan
(ENERGY)

Cc: Rehob, James (ENERGY); Johnson, Paul (ENERGY)

Subject: RE: Mississauga decision tree

Ryan — just {atked to Joseph — and if you could take the pen on this {as Carolyn is at a forum and | am going into the
briefings) we would appreciate it

Request is for simple decision freg —

Letter goes out today — with two hoxes —

(1) they agree Lo negotiale — what follow ;

{2) or they don't — what follows -

so what happensg in each scenario and what can be said publicly.

The requestis for this product for the 4 p. briefing today,

| have asked James and Paul io work on this — so please loop them in

Thank you

Habyns

Halynz M. Perun

ADirector

L.egal Services Branch

Ministries of Energy & Infrastructure

77 Bay Bireel, 4th Floor, Suiie 425
Toronto, OMN MEG 2E5

Ph: (416) 325-6681 { Fax: (416) 3251781
BB: (416) 671-2607

E-mall: Halvna, PerunZ@ontario.ca

foy
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Notice i an,
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the inlended recipient(s) is
prohibited. I you have received ihis message in error please notify the writer and permanently delete the message and
all attachmenis. Thank you.

From: Silva, Joseph (ENERGY)

Seni: October 24, 2011 11:02 AM

To: Perun, Halyna N. {(ENERGY); Calwell, Carolyn {ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick {ENERGY)
Subject: Mississauga decision tree

Importance: High

Hi everyone,

PO/CO would like 1o send the letter out today. In order to facilitate Minister review and possibly
signature today, Craig would like to see a "decision tree” type document setling oui what could
happen after we send out the letier. He would like Communications lens on each step {(messaging,
etc).

Halyna — can you guys take the lead on this, with input from Rick and Rula? Lef’s chat over the
phone. We'll need a draft early afternoon. | think we've got the thinking already, just need to
organise and put on paper.

Many thanks
Joseph

Joseph Silva

Execulive Assistant (A) to the Deputy Minister of Ener
Hearst Block 4th Fir, 900 Bay St Toronto ON M7A 21
Tel: 416-325-2371 , Email: Joseph.Silva@ontario.ca
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Calwell, Carolyn (ENERGY)

From: King, Ryan {ENERGY)

Sent. Cetober 24, 2011 12:31 PM

Ten Hehob, Jamea (ENERGY), Johnson, Paul {(EN H«,GY) Sharkawl, Rula (ENERGY)

Cur Jennings, Rick (ENFhGY;, Ferun, Halyna N, (ENERGY); Calwell, Carolyn (ENERGYY;
MoReever, Garry (ENERGY), MacCallum, Doug (ENERGYY, Jenkins, Allan (ENERGY)

Sublect: RE: Missiasauga decision tree

Attachments: Greenfield South Decision Treev? doc

Please use this version {a fypo in ona of the boxes)

me‘ i<srq, Eiyun (E‘JE:RC\’}

Sent: October 24, 2011 12:26 PM

To: Rehob, James (ENERGY}; Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY)

e Jennings, Rick {(ENERGYY; Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); McKeever, Garry (ENERGY);
MacCallum, Doug (ENERGY); Jenkins, Allan {‘:NERLJY‘)

Subjech: RE; Mississauga decision tree

Immportance: High

Jam (SR Faui, -u iE}
Attached is & dfa"ét gecision f;r”:-a. m not sure if this is precisely what MO envisaged so please change if needed or
fee

expanded. I'm iold we need to have something this aftermoon.

%”"’ram Ferm H alyna b {E

Sent: October 44, .&Gii i1 i{} %«\4
Teo: Silva, Joseph (E:f\i RGYY; Cahwell, Carolyn (ENERGY S Sharkaw, Rula (ENERGY); Jennings, Rick (ENERGY); King, Ryan
(EMERGY)

¢ Rehoby, James (ENERGY); Johnson, Paut (ENERGY

Subject: RE; Misslssauga dedlsion tree

Ryan — justialied io Joseph - and if you could take the pen on this {as Carclyn is at a forum and | am going into the

~'umfc‘ we would appraciais

Raquestis for simple decision free —
Letler goes oul today — with two boxes -
{1y they sgree to negollale — what follow

{2} or they don't - what fallows -

so what happans in each scanario and what can be said public

The requestis for b

| have asked Ja

1es and FPaul o work on this - so please loop tham ia

Thank vou

?Z’::ijy’,?w

Halyna N Fepun



AfDirector * e
Legal Services Branch

Ministries of Energy & Infrasiructure

777 Bay Street, 4th Floor, Suite 425

Toronio, ON M5G 2E5

Ph: {416) 325-8681 1 Fax: (418) 325-1781

RE: {416) 671-2607

E-mail: Halyna.Perun2@oniario.ca

Nolice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addréssed. Any disseminalion or use of this informatlion by others than the intended recipient(s) is
prahibiled. | you have received this message in error please notify the writer and permanently delete the message and
all attachments, Thank you,

From: Silva, Joseph (ENERGY)
Sent: October 24, 2011 11:02 AM

To: Perun, Halyna N. (ENERGY}; Calwell, Carolyn (ENERGY); Sharkawi, Ruta (ENERGY); Jennings, Rick {(ENERGY)
Subject: Mississauga decision tree

Importance: High

Hi everyone,

PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly
signature today, Craig would like to see a “decision tree” type document setting cut what could
happen after we send out the letter. He would like Communications lens on each step (messaging,
efc).

Halyna — can you guys take the lead on this, with input from Rick and Rula? Let's chat over the
phone. We'll need a draft early afternoon. | think we've got the thinking already, just need to
organise and put on paper.

Many thanks
Joseph

Joseph Silva

Executive Assistant {(A) to the Deputy Minister of Energy
Hearst Black 4th Fir, 900 Bay St Toronto ON M7A 2E]
Tel: 416-325-2371 , Email: Joseph.SilvaGlontario.ca
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Calwell, Carolyn (ENERGY)

From: Perun, Halyna N. (ENERGY)
Sent: October 24, 2011 12.58 PM
Tor. Rehob, James (ENERGY)
Co Calwell, Carolyn (ENERGY)
Subject: Re: Mississauga decision tree

Need 1o be really tight on advice - can't review this - will be walked in {o min briefing

Halyna Perun
ADirector

Fh 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

From: Rehob, James (ENERGY)

To: King, Ryan (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rufa (ENERGY)

Cc: Jennings, Rick {(ENFRGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); McKeever, Garry (ENERGY);
MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) '
Sent: Mon Oct 24 12:53:49 2011

Subject: RE: Mississauga decision tree

Priviieged & Confidential Legal Advice / Solicitor & Client Privileged

Qctober 24, 2011

Hi, Ryan. Altachad, please find a gently revised version of your good Decision Tree document which reflecis LEB
commenis on the understanding that this document (i} is only dealing with one, discrete option — the option of sending a
non-binding lefler from the Minister to the OPA as opposed to a binding letter of direction; {ii} that the option deals only
with the OPA entering into "discussions/negotiations” with the OPA with a view to finding an appropriate resclution to the
mafier.

Please consider these proposad revisions and contact me at x. 566876 should you wish 1o further discuss.

One final point; although it is true that the OPA should be the main focal point of the commercial liability associated with
this matter {e.g. Easter Power should focus any and all litigation interest on the OPA given the manner in which the
legistation is structured and the fact that the OPA is the official counterparty to the contract, and the reasonably low risk
that a successiul action against Government would occur in the acircumstances where the Minister sends a non-binding
letter, | simply nole that it remains open to Easiern o atiempt 1o add the Crown as a parly o any suit, if only to increase
settlement pressure on the OPA — this may nol nead to be notad specifically on the decision tree, but it may be useful to
bear in mind nonstheless as we develop the options.

Kindly note that Carolyn, Hahyna or Pau! may have further comments on the maiter for us, hence more may be coming.
Kindly,

James

From: King, Ryan (ENERGY)

Sent: October 24, 2011 12:31 PM

To: Rehob, James (FNERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY)

Cer Jennings, Rick (ENFRGY); Perun, Halyna N, (ENERGY); Calwell, Carolyn (ENERGY); McKeever, Garry (ENERGY);
MacCallum, Doug (ENERGYY; Jenkins, Allan (ENERGY)

Subject: RE; Mississauga decision tree



s

Please use this version (a typo in one of the boxes)

From: King, Ryan (ENERGY)

Sent: October 24, 2011 12:26 PM

To: Rehob, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY)

Cc: Jennings, Rick (ENERGY); Perun, Halyna N. {(ENERGY); Calwell, Carolyn (ENERGY); McKeever, Garw (ENERGYY;
- MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY)

Subject: RE: Mississauga decision tree

Importance: High

James, Paul, Rula,
Attached is a draft decision tree, I'm not sure if this is precisely what MO envisaged so p&ease change if needed or
expanded. I'm told we need to have something this afternoon.

From: Perun, Halyna N. (ENERGY)

Sent: October 24, 2011 11:10 AM

To: Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY); King, Ryan
{ENERGY)

Cc: Rehob, James (ENERGY); lohnson, Paul (ENERGY)

Subject: RE: Mississauga decision tree

Ryan — just talked to Joseph — and if you could take the pen on this (as Carolyn is at a forum and | am going into the
brleﬂngs) we would appreciate #
_ Request is for simpie decision tree —

Letter goes out today ~ with two boxes —

{1) they agree to negotiate — what follow ;

(2} or they don't — what follows

so0 what happens in each scenario and what can be said publicly.

The request is for this product for the 4 p. briefing today.

| have asked James and Paul to work on this — so please loop them .in

Thank you

Habyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4ih Floor, Suite 425
Toronto, ON M3G 2E5

Fh: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna Perun2@ontario.ca

Natice
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This communication may be selicitor/client privileged and contain confidential information intended only for the person(s)
to whom itis addressed. Any dissemination or use of this information by others than the intended recipleni{s} is
prohibited. If you have received this message in error pleasa nolify the writar and permanently delete the message and
all attachments. Thank vou.

From: Silva, Joseph (ENERGY)

Sent: October 24, 2011 11:02 AM

To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY)
Subiect: Mississauga dedsion tree

Importance: High

Hi averyone,

PO/CO would like to send the letter out today. In order to {acilitate Minister review and possibly
signature today, Craig would like to see a "decision tree” type document setting ouf what could
happen after we send out the lelter. He would like Communications lens on each step (messaging,
etc).

Halyna — can vou guys take the lead on this, with input from Rick and Rula? Let's chat over the
phone. We'll need a draft early afternoon. ihink we've got the thinking already, just need fo
organise and put on paper.

Many thanks
Joseph

Joseph Silva

Executive Assistant (A} to the Deputy Minister ot Energy
Hearst Block 4th Fly, 900 Bav 8t Toronto ON M7A 2E]
Tel 410-325-2371 , Bmail: Joseph.Silvatgontario.ca
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Calwell, Carolyn (ENERGY)

From: King, Ryan (ENERGY)

Sent: QOctober 24, 2011 1:56 PM

To: : Silva, Joseph (ENERGY)

oo Catwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGYY); Rehob, James (ENERGY);

Jennings, Rick (ENERGY); Jenkins, Allan (ENERGY), McKeever, Garry (ENERGY);
: Sharkawi, Rula (ENERGY)
Subjeci: RE:
Attachmenis: Eastern Power Decision Tree.doc

Draft decision tree attached. Please let us lwmow any additions/suggestions

~~~~~ Original Message-----

From: Rehob, James (ENERGY)

Sent: October 24, 2611 1:41 PM

To: 5ilva, Joseph (ENERGY); King, Ryan {ENERGY)

Cc: Calwell, Carclyn (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE:

Ltegal has been working with Ryan and has Ted comments/revisions to slide. Slide looked guite
good from LSB perspective given one-slide format - Ryan?
James

————— Original Message-----

From: Silva, Joseph (ENFRGY)

Sent: October 24, 2011 1:48 PM

To: Rehob, James (EMERGY}; King, Ryan (ENERGY)
subject:

Hi guys how are we doing with decision tree? Our briefings are $oving quickly

Sent using BlackBerry Wireless
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Calwell, Carclyn (ENERGY)

From: Rehob, James (ENERGY)

Senti: October 24, 2011 2:08 PM

To: King, Ryvan (EMNERGY)

Ce: Calwell, Carolyn {ENERGY); Perun, Halyna N, (ENERGY)
Subject: RE: Further LSB Comments on Slide

Hi, Ryan - ves, the formal is quite different then the last version but in general, I do
thinl it works - 1. In the first box, 1 had taken care to add the phrase "non-binding” in
front of “letter" (the Minister issues a non-binding letter to the OPA, as discussed.
Minister could attempt to 1lssue a binding letter of direction, but for the reasons discussed
previously his authority to do so is somewhat unclear; 2. I note that the word "negotiations”
was not always paired with "discussions” in the various boxes, and could have been. I'11 just
tlag that for you.

3. I further note that the slide retferences the seftlement of "all” costs - certainly there
is a cholce matrix - one could have referenced "certain/all" costs instead. However, I'm not
clear on whether this approach is settled and reference to "ail” is required.

4. In final box dealing with legal action OPA might take, consider adding the word "etc.”
after "discriminatory action” as that is only one of a few options which Easter Power could
pursue under the contract in my view.

Those are my turther comments on vour good siide.

Thanlk vou!

James

mmmmm Original Message-----

From: King, Ryan (ENERGY)

Sent: October 24, 2811 1:56 PM

To: Silva, Joseph (ENERGY)

Ce: Calwell, Carolyn (ENERGY)Y; Perun, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings,
Rick (ENERGY); Jenkins, Allan {ENERGY); Mckeever, Garry (ENERGY); Sharkawi, Rula (ENERGY)
Subject: RE:

Dratt decision Iree attached. Please let us know any additions/suggestions

~~~~~ Original Message-----

From: Rehob, James (ENERGY)

Sent: October 24, 2001 1:41 PM

To: Silva, Joseph (ENERGY):; King, Ryan (ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: ‘

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked guite
good From LSB perspective given one-slide format - Ryan?
James

————— Original Message-----

From: Silva, Joseph (ENERGY)

Sent: October 24, 2011 1:46 PM

To: Rehob, James (ENERGY); King, Ryan (ENERGY)
Subiject:

Hi guys how are we doing with decision tree? Our briefings are $oving quickly

Sent using BlackBerry Wireless
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Calwell, Carclyn (ENERGY)

From: Rehaob, James (ENERGY)

Bent: . October 24, 2011 213 P

T King, Ryan (EMERGYY; Silva, Joseph (ENERGY)

G Calwell, Carohyn (ENERGYY; Perun, Halyna N, (ENERGYY; Johnson, Paul (ENERGY)
Subject: RE: .

The only thing I would note is that, unless we radically change the process in this case,
most If not all letters to the OPA from the Minister (directions or otharwise) are public
(certainly subject to disclosure under FIPPA). Hence, we'll likely want to have some level
of pubiic/media positioning at the ready (just cne lawver's view) - if not on the slide
itselft then on a further slide.

~~~~~ Original Message-----

From: King, Ryan (ENERGY)

Sent: Qctober 24, 2011 2:67 PM

To: Silva, Joseph (ENERGY)

Cc: Rehob, James (ENERGY)

Subject: RE:

Can you please call me? Most of the steps in this process, T assume are fully confidential
including the OPA discussions., Messaging would only apply in the evernt a settlement has been
reached or in the alternative, the matter proceeds to the courts. I can add messaging in
here but I don't believe there would be much else unless it is the Minister's intent To make
these proceeding public. : :

~~~~~ Original Message-----

From: S1lva, Joseph (ENERGY)

Sent: Ccteber 24, 2011 2:83 PM

To: King, Ryan {ENERGY)

Cor Calwell, Carclyn {(ENERGY); Perun, Halyna N. (ENERGY); Rehob, James {(ENERGY); Jennings,
Riclk (EMERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawl, Rula (ENERGY)
Subject: RE:

Thanks Ryan. We'll need to add comms messaging/positioning under each one...

~~~~~ Original Message-----

From: King, Ryan {ENERGY)

Sent: October 24, 2011 1:56 PM

Tor Silva, Joseph (ENERGY)

Cor Calwell, Carclyn (ENERGY); Perun, Halyna N. {(ENERGYY; Rehob, James (ENERGYY; Jennings,
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY)
Subject: RE:

Dratt decision tree attached. Please let us know any additions/suggestions

nnnnn Original Message-----

From: Rehob, James (ENERGY)

Sent: October 24, 2811 1:41 PM

To: Sdlva, Joseph (ENERGY); King, Rvan {EMERGY)

Ce: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE:

Lepal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite
good from LSB perspective given one-slide format - Ryan?

1



James

----- Original Message-----

From: Silva, Joseph (ENERGY)

Sent: October 24, 2011 1:486 PM

To: Rehob, James (ENERGY); King, Ryan (ENERGY)
Subject:

Hi guys how are we doing with decision tree? Our briefings are %oving quickly

Sent using BlackBerry Wireless



Calwell, Carolyn (ENERGY)

From: King, Ryan (ENERGY)

Sent: October 24, 2011 240 PM

Ton Silva, Joseph (ENERGY); Rehob, James (ENERGY)

Ce: Calwell, Carolyn (ENERGY), Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY)
Subject: HE: :
Attachmenis: @

Revised decision tree attached.

————— Origingl Message-~---

From: Silva, Joseph (ENERGY)

Sent: October 24, 2014 2:34 PM

Ta: Reheb, James (ENERGY); King, Ryan (ENERGY)
Ce: Calwell, Carolyn (ENER

Eastern Power Decision TreevZ.doc (3B KB)







RE: - Enterprise Vault Archived Item Page 1 of 2

Fram King, Ryan (ENERGY) _ Date Oclober 24, 2011 2:49:29 Py
To Silva, Joseph (EMERGY); Rehob, James (ENERGY) '

fc Cabwell, Carclyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY)

Bubject RE

M Eastern Power Decision Treev2.goc (38 KB o )

Revised decision tree attached.

From: Silva, Joseph (ENERGY)

Sent: October 24, 2011 2:34 PM

To: Rehob, James (ENERGY); King, Ryan (ENERGY)

Con Calwell, Carolyn (ENERGY); Perun, Habyna N, {ENERGYY; Johnson, Paul (ENERGY)
Subject: Re:

Tx James

Ryan will tweak...

Ryan - will need pls within next 15 mins or so
Sent using BlackBerry Wireless

----- Originat Messagg -
From: Rehob, James (ENERGY)
~ To: King, Ryan (ENERGY); Silva, Joseph (ENERGY)
Ce. Cahwell, Carolyn (ENERGY); Perun, Halyna N, (ENERGYY; Johnson, Paul (ENERGY)
sent: Mon Oct 24 14:12:42 2011
Subiect: RE:

The only thing T would note is that, unless we radically change the process in this case, moest if not all
letters to the OPA from the Minister (directions or otherwise) are public {certainly subject to disclosure
under FIPPA)Y, Hence, we'll likely want to have some level of public/media positioning at the ready {just one
lawyer's view) - if not on the slide #self then on a further slide.

----- Original Message-—--

From: King, Ryan (ENERGY)
Sent: October 24, 2011 2:07 PM
To: Silva, Joseph {(ENERGY)

Cc: Rehob, James (ENERGY)
Subject: RE:

Can vou please call me? Most of the steps in this process, 1 assume are fully confidential including the OPA
discussions. Messaging would only apply in the event a settlement has been reached or in the alternative,
the matter proceeds to the courts. 1 can add messaging in here but T don't believe there would be much
else unless it is the Minister’s intent to make these proceeding public.

From: Silva, Joseph (ENERGY)

Sent: October 24, 2011 2:03 PM

To: King, Ryan (ENERGY)

Ce: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings, Rick

httne-Hetenitdremmue 1O cihe ard amir an caleatermmosvan i/ View hMecoaoe aenWanliid=14 STHRIZ0ET



RE: - Enterprise Vault Archived ltem Page 2 of:2

(ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY)
Subject: RE:

Thanks Ryan. We'll need to add comms messaging/positioning under each one...

From: King, Ryan (ENERGY)

Sent: October 24, 2011 1:56 PM

To: Silva, Joseph (ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings, Rick
{ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY)

Subject: RE:
Draft decision tree attached. Please let us know any additions/suggestions

-----Criginal Message-----

From: Rehob, James (ENERGY)

Sent: October 24, 2011 1:41 PM

To: Silva, Joseph (ENERGY); King, Ryan (ENERGY)

Ce: Calwell, Carolyn (ENERGY); Perun, Halyna N. {ENERGY)
Subject: RE:

Legal has been working with Ryan and has fed commentis/revisions to slide. Slide looked quite good from
1.5B perspective given one-slide format - Ryan?

James

From: Silva, Joseph (ENERGY)

Sent: October 24, 2011 1:40 PM

To: Rehob, James (ENERGY); King, Ryan (ENERGY)

Sublect:

Hi guys how are we doing with dedsion tree? Our briefings are $oving quickly

Sent using BlackBerry Wireless

httne/irtenitdremmuel O oihe ad onv nn ealenternmeevanit/ViewMesaaoe asn?Vanltld=t4  07/058/2017



Decision Tree: Greenfisld South
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Calwell, Carolyn (ENERGY) 77 aloe L s
From: "P'er'un,-}-ia!yna M. (ENERGY)

Zent: Oclober 24, 2011 4:32 PM
To: Calwell, Carolyn (ENERGY); Rehob, James (ENERGY); J{Jh‘;%n Ul {(ENERGY)
Sublsct: W Latter from the Minister

Attachments: 10-24-11 - Minister Letter - Greenfield - ChAndersen. pf

Halynz

Halyna M. Parun

AfDirector

Legal Servicas Branch

Ministries of Energy & Infrasiructure

77T Bay Street, 4th Floor, Sulte 425
Toronto, O MBG 2EL

Ph: (418} 325-8681 / Fang (4183 325-1781
BE: (416) 67 1-2607

E-mall: Halyna Perun2@ontario.ca

Notice :
This communication ma; be solicitor/client privileged and contain confidential n%oumm‘lon infanded only

for the person(s) to whom it is addressed. Any dissemination or use of this information by othersthan the
intended recipient(s) is prohibited. If you have received this message in error pibase notify the writer and
mrmfsncmy delgte the mossaqe and all altachments. Thank yau :

Fromy: Slva, Jose 3h {LNFRG&}

Sent: October 24, 2011 4:28 PM

Tos Perun, Halyna N. (ENERGY)
Subiect: FW: Letter from the Minister

From: Siva, Joseph {(ERNERGY)

Zent: October 24, 2011 4:22 PM

Yoz Hume, Steen (CAR) .

Cex Lindsay, David (ENERGY)
Subject: FW: Letter from the Minister

Hi Stean — here's the letter that want to Colin Andersen.

Joseph

(O 5/2011



Ministry of Energy
- Office of the Minister

A" Floor, Haarst Block
900 Bay Streel

- Ministdre de PEnergle

Bureau du ministre

4" tlage, édifice Mearst
GO0, rue Bay

Toronto ON M7A 2E1 Toronto ON M7A 2E1 Onlario
Tel: 418-327-B758 Tel o 418 327-6758
Fax: 418-327-6754 ) Telée, ;418 327-6754

October 74, 2011

Mr. Colin Andersen

Chief Executive Officer

Ontario Power Authority
16800120 Adelaide Street West
Toronto ON M5H 171

Dear Mr. Andersen:

Community opposition to the Greemxe%d South Ceneratmn Facility, currently under
construction in Mississauga, is well documented. On Octaber 12" Council of the Gity of
Mississauga passed & resolution asking the govermnment 1o teke immediate action o stop
construction and return the site to pre-construction condition.  In addition, condominium
towers were recently constructed in the general area of the plant.

e govrwmment has heard the commumty s concerns about this plant proceeding as ongm iy

T
lanned, prompting our intention fo relocate the plant.

]
[

Accordingly, | am requesting that the Oniario Power Authorily commence discussions on a
priority basis with Greerfield South Power Corporation, as project proponent, that would lead
to a satisfactory resolution of the Mississauga sita.

Sinceraly,

/k/

Christopher Bentley
Ministar

[ ,f/a

o David Lindsay, Deputy Minister



Cabwell, Carolyn (ENERGY)

From:: _ Pearun, Halyna N {ENERGY)

Sent: Cctober 24, 2011 520 PM

Ta: Silva, o oae;}h {ENERGY)

Col Caiwell, Carolyn (ENERGYY, Rehaob, James (ENERGY)
Subject: foliow up

Frivileged and Confidaniia

Hi — There are termination provisions in the agreemsnt — bul none that apply 1o the circumsiances at issue. OF
recourse is o repudiaie the contract, which puts Eastern Power in & position o sus the OPA for breach of cor truci. !
reviewed this with Mike Lyle — as thought maybe there was something | was missing — bul he confirmed this,

el 6} i

Habyna N Parun
AfDractor
Legal Services Branch

Minisiries of Energy & Infrastruciurs

777 Bay Streel, 4ih Floor, Sulte 425
Taoronto, ON MBG 2825

Fho{416) 325-6681 / Faoo (418} 325-1781
BB 1416) 871-2607
F-rmail Halyna Perun?

this communicabion may be sclicitor/client privileged and contain confidential Information intaended anly for th
o whom it s addres Any dissaminaiion or use of this information by others than the Sﬂi@rc‘ec ecinient(s
prohibited. i yvou ha\:e received this message in error pleasa nolify the writer and permarently delete the m
all attachments. Thank you.

DErson(s]

&
)
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Calweill, Carolyn (ENERGY)

From: Sitva, Joseph (ENERGY)

Sent: Cclober 24, 2011 3:00 PM

Te: Rehob, James (ENERGYY; King, Ryan (ENERGY)

Co Calwell, Carolyn (ENERGY); Perun, Halyna M. (ENERGY); Johnson, Paul (ENERGY)
Subject: RE:

Attachments: Eastern Power Decision Tree v3.doc

Thanks very much. Tried to make it simpler (redundant now but easier to follow).

From: Rehoh, James (ENERGY)

Sent: Octeber 24, 2011 2:56 PM

To: King, Ryan (ENERGY); Silva, Joseph (EMERGY)

Cer Calwell, Carolyn (ENERGY); Perun, Halyna N. {(EMERGY); Jechnson, Paul (ENERGY)
Subject: RE:

Hi, it’s a bit busy but can’t be helped given need expressed for comms points. Nothing
further from me on this version (captures most of LSB’'s previous comments very effectively.
Great work, Ryan!

Let me know it you need anything further - x.56676 James

————— Original Message-----

From: King, Ryan (ENERGY)

Sent: October 24, 2011 2:45 PM

To: Silva, Joseph (ENERGY); Rehob, James (ENERGY)

Co: Calwell, Carolyn (ENERGY); Perun, Halyna N, {ENERGY); Johnson, Paul (ENERGY)
Subiect: RE:

Revised decision tree alttached,

~~~~~ Original Message-----

From: 5ilva, Joseph (ENERGY)

Sent: Qctober 24, 2011 2:34 PM

To: Rehob, James (ENERGY); King, Byan (ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY)
Subject: Re:

Tx James

Ryan will fweak...

Ryan -~ will need pls within next 15 mins or so
Sent using BlackBerry MWireless

~~~~~~ Original Message -----

From: Rehob, James (ENERGY)

To: King, Ryan (ENERGY); Silva, Joseph (ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY}; Johnson, Paul {ENERGY)
Sent: Mon Oct 24 14:12:42 2811

Subject: RE;

The only thing I would note is that, unless we radically change the process in this case,
most if not all letters to the OPA from the Minister (directions or otherwise) are public

i



-\,
(certainly subject to disclosure under FIPPA). Hence, we'll likely want to have some level
of public/media positioning at the ready (just one lawyer's view) - it not on the slige
itself then on a further slide.

————— Original Message-----
From: King, Ryan (ENERGY)
Sent: October 24, 2811 2:87 PHM
To: Silva, Joseph (ENERGY)

Cc: Rehob, James (ENERGY)
Subject: RE:

Can you please call me? Most of the steps in this process, I assume are fully confidential
including the OPA discussions. Messaging would only apply in the event a settlement has been
reached or in the alternative, the matter proceeds to the courts. I can add messaging in
here but I don't believe there would be much else unless it is the Minister's intent to make
these proceeding pubiic.

————— Original Message-----

From: Siiva, Joseph {ENERGY)

Sent: October 24, 2011 2:83 PM

To: King, Ryan (ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings,
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY)
Subject: RE:

Thanks Ryan. We'll need to add comms messaging/positioning under each one...

————— Original Message-----

From: King, Ryan {(ENERGY)

Sent: Cctober 24, 2611 1:56 PM

To: Silva, Joseph (ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings,
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY}; Sharkawi, Rula (ENERGY)
Subject: RE:

Dratt decision tree attached. Please let us know any additiens/suggestions

mmmmm Original Message-----

From: Rehob, James (ENERGY)

Sent: Gctober 24, 20611 1:41 PM

To: 5ilva, Joseph (ENERGY); King, Rvan {ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE:

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite
good from L5B perspective given one-slide format - Ryan?
James

————— Original Message-----

From: Silva, Joseph (ENERGY)

Sent: October 24, 2811 1:48 PM

To: Rehob, James (EMERGY); King, Ryan (ENERGY)
Subject:

Hi guys how are we doing with decision tree? Our briefings are $oving guickly

Sent using BlackBerry Wireless
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A

Calwell, Carolyn {(ENERGY}

From: Perun, Halyna N (ENERGY)

Sent: Cctober 24, 2011 4:32 PM

To Calwell, Carolyn (ENERGYY, Rehob, James (ENERGY); Johnson, Paul {ENERGY)
Subject; FW. Letter from the Minister

Attachments: 0-24-11 - Minister Letier - Greenfield - CAndersen.pdf

Halbyna

Halyna M. Perun

AlDirector

Legat Services Branch

Ministries of Energy & Infrastructure

777 Bay Streel, 4ih Floor, Suile 425
Toronto, ON MG 2E5

Pho (416} 325-66871 [ Fax: {418 325-1781
BB: {418) 671-2607

E-mail Halyna PerunZiontaric.ca

Matice

This communication may be solicitor/client privileged and cortain confidential information intended only for the person{s)
to whom It is addressed. Any dissemination or use of this information by cthers than the intended recipient(s) is
prohibited. If you have received this message in arror please notify the wriier and permanently delele the message and
all attachmentis. Thank you.

From: Silva, Joseph (ENERGY)

Sent: October 24, 2011 4:28 PM

To: Perun, Halyna N, (ENERGY)
Subjeck: FW: Letter from the Minister

From: Silva, Joseph (ENERGY)

Sent: October 24, 2011 4:22 BM

T Hume, Steen {CAB)

Loz Lindsay, David {(ENERGY)
Subject: FW: Letler from the Minister

Hi Steen — here’s the letter that went o Colin Andersen.

Joseaph






Mirdstry of Energy Ministdre de FE:

Office of the Minisiar Burasu du ministre

A" Flaot 4% glag

GO0 Bay S ang, rue Bay

Toronio le E A Toronio ON BATA ZE- on g&n@

CTEL
Telze, ;416 327-675

Tel: 418.32

October 24, 2011

Mr. Colin Andersen

Ch e:f xecutive Gificer

Ortario Power Authority
180 (“f 120 Adelaide Stree! West
Toromio OGN MEH 171

Desr My, Andersern:

Community opposition to the Greenfield South Generation | aci%i‘sw rrently under
construction in Mizsiseaugs, s well documenied. On Ociobe ?2‘ . (‘mﬂnm; of the City of
Mississauga passed a reselulion asking the governiment to tske Immediate aclion to stop

construction and return the sile rrc-w':qt;uc ion condition Fn adz ‘IL.GE’}._ condorminium
towers wers recertly structed in the general aras of the plant

The government has heard the community’'s concerms about this plant procesding as originaily
planned, orompiing our intention (o r@iacma the plant.

nat the Ontario Power Authaorily commencs discussions on a
;f:—m‘ia!d SE— suth Powsr Corporation, as project proponent, that wouid lesd
of the Mississauga siie,

o Uavid Lindsay, Deputy Minister






Calwell, Carolyn (ENERGY)

From: Perun, Halyna M. (ENERGY)

Sent: October 24, 2011 4:38 PM

To: ‘Michaet Lyle’

Ceo: Cabwell, Carclyn (ENERGY)

Subject: Letter from the Minister

Attachments: 10-24-11 - Minister Letler - Greenfizld - CAndersen.pdf

Privileged and Confidential

Hi Mike — just picked up your message. The letter was sent already - we did not have a chance to review draft with you in
advance. I'd like to review something the Depuly said at the briefing today of our new Minister — could you please call me
when you have a chance’

Thank you
Habyna

Halyna M. Perun

AfDirector

Legal Services Branch

Ministries of Energy & Infrasiruciure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON MG 25

Ph: (418) 325-6681 / Fax: {418} 325-1781
BB: {416) 671-2607

E-mail: Halyna PerunZ@aontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the persenifs)
to whom it Is addressed. Any dissemination or use of this information by others than the intended reciplent(s) is
prohibited. I veu have recelved this message in error please notify the writer and permananily delete the message and
all attachmenis. Thank you.

[y






HMintabry of Energy Mirdstdre de FEnsroie

Ofire of the Minisier Burast du ministre

% Floor, Meerst Block 4% giags, adifice Haarst

500 Bay Street . G Gu s Bay

Toronio ON M7A 1 ATA ZE Cinfario
Tel: 416-327-67 116 3270758

Faw, 416-327-0754 Téleo, 1 416 327-5754

Oclober 24, 2011

fMr. Codin Andersaen

Chief Executive Officer
Ontarioc Power Authority
1600-120 Adelaide Sireet We
Toronto ON MBH 171

Dear Mr. Andersen,

Community opposition to the Greenfisld South Generstion Facility, currently under
construction in Mississauga, is well documented. On October 127 Council of the City of
Mississauga passed a resolution asking the government 1o take immediate action to stop
construction and return the site to pre-construction condition.  In addifion, condominium
towears ware recently construcied inthe general ares of the plant.

The government has heard the community’s concerns about this plant procseding as onginally
ole nred orompiing our intention {o relocats the plant.

Accordingly, | am requssting that the f"’me ts;
mrfority basis with Greenfisld South Po C
to @ satisfaciory resclution of the {V‘:f;c ss8Ugda

P”‘ er Authority commence dlscussions on &
ation, as project proponent, that would lead

FEvss
Fain
sit

!"/ ’,{/
A "‘\& /
Y
A
e
Christopher Bentley
Mintsler
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" Calwell, Carolyn (ENERGY)

From: Perun, Halyna N, (ENERGY)

Sent: Getober 24, 2011 4:34 PM

To: Lung, Ken {(JUS); Slater, Craig (JUS)

Ce Cahweall, Carolyn (ENERGY)

Subject: FW: Toronto Star: Full stsam ahead on "eancelled” gas plant
Attachments: 10-24-11 - Minister Letter - Gresnfield - CAndersen.pdf

FY1 - also, Minister signed lefter to OFPA - and it was sent this aft - atlached
Habyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministnies of Energy & Infrastructure

777 Bay Street, 4ih Floor, Suite 425
Toronto, OM M5G 2E5

Ph {4160} 325-6681 / Fax: (416) 32541781
BB: (416) 6712607 '

E-mail: Halyna PerunZ@ontario.ca

Motics

This communication may be solicitor/client privileged and contain confidential information intended only for the person{s)
o whom it is addressed. Any dissemination or use of this information by others than the infended recipient{s) is
prohibited. I you have recetved this message in error pleases notify the writer and permanently delete the message and
@il attachments. Thank vou.

From: Energy In The News (ENERGY)

Sent: October 24, 2011 3:51 PM ‘

Te: Bacdd, Gloria (ENERGY); Biggs, Megan (ENERGY); Brown, Nzinga (ENERGYY; Calwell, Carolyn (ENERGY): Carson,
Cheryl (ENERGY); Cavley, Daniel (ENERGY); Cheung, Cathy (ENERGY); Collins, Jason R. (ENERGY); Cooper, Linda
(ENERGY); Dier, Kirby (ENERGY); Dreyfuss, Eric (ENERGY); George, Shemain (ENERGYY; Gerard, Paul (ENERGYY; Gibbs,
Dizna (ENERGY); Gordon, Robert (ENERGY); Johnson, Paul (ENERGY); Kacaba, Jennifer (ENERGY); King, Ryan
(ERERGY); Kourakos, Georgina (ENERGY}; Kovesfalvi, Sylvia (ENERGY); Krstev, Viki (ENERGY); Kulendran, Jesse
(EMERGY; Landmann, Peter {ENERGY); Lindsay, Ken (ENERGYY; Linington, Brenda (ENERGY); Malcolm, Pauline
(EMERGYY, Misto, Erika (ENERGY); Mitchell, Andrew {ENERGY); Morton, Robert (ENERGY); Nutter, George (ENERGY);
O'Donnell, Cheryl (ENERGY); Olshesld, Mark (ENERGYY; Oxford, Kelly (ENERGY); Perry, Ann {ENERGY); Perun, Halyna N.
(ENERGY); Pitkeathly, Doreen {ENERGY); Prithipal, Shantie {(ENERGY); Rehob, James (ENERGY); Renwick, Meredith
{ENERGY); Sharkawi, Rula (ENERGY); Shear, Dan (ENERGY); Siiva, Joseph (ENERGY); Slutman, Harmaony (ENERGY);
Smith, Mark (ENERGY); Springman, Hartley (ENERGY); Stefanac, Rosalind (ENERGY); Svivis, Laura (ENERGY); Thompson,
Erin {ENERGY); Todd, Brian (ENERGY); Wismer, Jennifer (ENERGY); Wolgelerenter, Debbie (ENERGY); Zoladek, Marta
(ENERGY)

Subriect: Toronto Star: Full steam ahead on “cancelled” gas slant

hitp:/fwww thestar com/news/canada/politics/article/1075117--full-steam-ahead-at-cancelled-mississauea-vas-
plant?bn=1

Full steamn ahead at ‘cancelled” Mississauge gas plant
Published 12 minutes ago

Email Print (0)

Hss

Article

Comments (0)



Robert Benzie and Tanya Talaga
Queen's Park Bureau

Major work is continuing on a controversial Mississauga gas-fired power plant one month after Premier Dalton McGuinty's
campaign pledge to stop it. '

Progressive Conservative Leader Tim Hudak unveiled photographs taken Monday showing a huge generator en route to
the site near Sherway Gardens.

“This Mississauga power plant was supposed to have been cancelled by Dalton McGuinty during the election campaign,”
Hudak told reporters at Queen’s Park.

“It's now 18 days later and the plant is being continued to be built, in fact, this is the most expensive component of what's
probably a $300- to $400-million project,” said Hudak

“Are they now breaking a promise only three weeks after the election?” he said, suggesiing McGuinty is up o "the same
old tricks to waste money.”

On Sepl. 24, in a surprise move just 12 days before the tightes! election in decades, the Liberals revealed the 280-
megawatt plant would be moved to a different location.

The Saturday anncuncement - deliberately withheld fram political journalists covering the campaign by order of senior
Grits who only wanted less crifical local media in attendance — was designed to save the party’s seats in Mississauga
and Etobicoke.

ft was a successful sirategy as all area Liberals were re-elected on Qct. 6.

But in a brief statement Monday, newly minted Energy Minister Chris Benlley, who was not aveilable for commeni, had no
explanation for why the work is continuing.

“The Ontario government is commiited o relocating the natural gas plant originally planned for Mississauga,” said
Bentiey, adding the Liberals would “work with the company to find a suitable location for this plant.”

“More information will become available as discussions progress.”
NDF |eader Andrea Horwath said Onfarians some siraight answers from the government.

“What the Liberals should do is to tell the people of Ontario how much it's going to cosi to cancel that gas plant, to start
taking it apart instead of building it,” said Horwath.

“That's a commitment they made to the people of those ridings,” she said.
Eastern Power, which is building the plant, did not immediately reéturn calis or email meésages from the Star on Monday.

During the campaign, McGuinty made no apologies for intervening because the area has become much more deveioped
with condos and other housing since the plant was originally proposed.

“We've got 10 be very careful where we locate these kinds of things,” he said last month.

Laura Sylvis | Issues and New Media Officer | Ministry of Energy and Ministry of Infrastructure
o, 416-325-16%7 | Bh. 415-8988-0647 | laura.sylvisZ@ontario.ca

ﬁ Please consider the environment before printing this email.
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Cotober 24, 2011

M. Colin Andersen

Chief BExecutive Officar

Cintario Power Arithority
1800128 Adelaide Sirest Wast
Tororio O MEH 171

Dear Mr, Andersen:

Comimunity oppozsmeﬁ o the Greenfield Scuth Generstion Facility, currenity under
constrizciion in Mississauga, is well documenied. On Getober 12", Councll of the City of
Mississauga passaed a resclution asking the government 1o teks immeadiate action o stop
construction and relurn the sile o pre-construction condition. I addition, condominium
towers were recently constructed i the gesneral arsa of the plant.

The govaernmaent has heard the commun y ‘s concerns about this plant proceeding ag originally
planned, prompting our intention fo relocats | ‘73 olant.

Accordingly, | em requasiing that the Ontario Power Auihméiy commence disCUsSsIionNs on a
priority bad s with Greenfield South Powsr Corporation, 23 project provonent, that would lesd
o 2 satisfaciory resclution of the Mississaugs site.
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o David Lindsay, f"?swmuqs Mirdster






Cahwell, Carolyn (ENERGY)

From: Perun, Halyna N (ENERGY)
Sant: Ciotober 28, 2011 10:53 AM

T Calwell, Carolyn (EMERGY)
Sublect: Mississaugsa

Lpparently there is & wtg today at four with S0C, Colin Anderson, ocur DM and Murray Segal
plus advisor OPA has engeped To negotiate w Lastern - DM did not ts11 me name but 1s sameons
w engineering background. Just fyi as we've not been asked to anuthing further from our DM
but maybe MAG might need something - who knows!
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Calwell, Carolvn (ENERGY)

From: Calwell, Carclyn (ENERGY)
Sant: Cctober 26, 2011 11:08 AM
To: Perun, Halyna N, (ENERGY)
Subjsct: FE: Mississauga

Andrew Block just called me to talk through comms and risks associated with statements. They
are sending some messaging over to Rula and through Rula to us. They were interested in what
they could say abowut the Minister's letter to the OPA and high level thoughts about
messaging. We talked about the risks associated with contractual interverence and the
spectrum of statements that are lower risk and higher risk.

Carolyn

----- Original Message-----
From: Perun, Halyna N. (ERERGY)
Sent: October 26, 2811 18:53 4M
Te: Calwell, Carolyn (ENERGY)
Subject: Mississauga

Apparently there is a mig today at four with S0C, Colin Anderson, our DM and Murray Segal
plus advisor OPA has engaged o negotiate w Eastern - DM did not tell me name but is someone
w engineering background. Just fyi as we've not been asked to anuthing further from our DM
but maybe MAG wight need something - who knows!

Halyna Perun
S\Director

Ph: 416 325 6681
BB: 416 671 2687

Sent using BlackBerry






Calwell, Carolyn [(ENERGY)

From: Perun, Halyna N (ENERGY)
Sent: Celober 27, 2011 &.587 AM
To: Calwell, Carolyn (ENERGY)
Subject: Gas plant

Hi - you will be getting a wip request from craig to attend a mitg with andrew block to take a
statement from him re what he actuslly said to the reporter re legislaticn as an option

I will tell u more when am back
Halyna Perun

A\Director

Ph: 416 325 6681

BH: 415 671 2867

Sent using Blackierry






Calwell, Carolyn (ENERGY]

Erom: Calwell, Carolyn (ENERGY)

Sent; Gotober 27, 2011 5:20 BM
To: King, Ryan (ENERGYY), Dunning, Rebecca (ENERGYY, Silva, Joseph (ENERGY)
fublect: FWw MN MeCallion

Altachments: MN Mayor Missisauga 28 Oct 2011 (rk).doc

Please see suggestions in the attached.

Carolyn

Frown: King, Ryan (ENERGY)

Sent: Ociober 27, 2011 4:38 &M

Tot Dunning, Rebecca (ENERGY); Stiva, Joseph (ENERGYY; Calwell, Carolyn (ENERGY)
Subiect: FW: MN MocCallion

MM altachad. P'm sending to DMO and Legal for review in parallel given timing.

Froms: McKeever, Garry (ENERGY)
Sent: Ociober 27, 2011 4:32 PM
For King, Fyan {ENERGY)

Cov Jenkins, Allan (ENERGY)
Subiject: MN McCallion

Attached, Hard copy coming

O L
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Note fo file — Getober 27, 2011
Prepared by Carolyn Calwell, Deputy Director, Legal Services Branch
® Andrew Block, the Minister’s press officer, asked 1o speak to me about an

encounter with a reporter from the Mississauga News, in light of Andrew’s
concerns that hus comments were misconstiued by the reporter

s Craig MacLennan was in the room during the conversation that Andrew and 1 had

@ As background, Andrew advised that about a week ago, after Cabinet was sworn
in, he received media calls about the Mississauga gas plant

© The National Post asked about the Liberals” minority position in the House and
how that dynamic would affect where they were going on this file

® Andrew responded that they were clear on their commitment [to relocate the gas

plant] and that he couldn’™ speak for other parties, but he imagined that they
would be supportive — Andrew suggested that the NP speak 1o the other parties

® Andrew reported this conversation to the PO, which suggested thal he make the
soint that they don’t need to go through the House on this matter - that legislation
wasn’t required

@ Andrew had a subsequent conversation with the NP and said that as they don’t
legislate where gas plants will go, they don’t legislate where they won't go

s Yesterday, the PO directed a call from the Mississauga News to Andrew

® A tocal MPP (not Sousa) had said something about legisiating 1n a few weels

2 The PO asked Andrew to clarify

@ Andrew called the reporter for the MN and said that this isn’t something that

- requires legislation; Andrew compared it to a program decision

© Andrew repeated his statement that typically you don’t fegislate 1o sile a plant 50
you don’t legisiate for removing i

@ He advised that he couldn’t provide more detailed discussions — discussions were

occurring with the company — those discussions needed to happen with the
company and not through the media

@ The reported posed a few hypothelicals about how relocation would occur and
how an announcement would be made. Andrew replied that each situation would
depend on a nunber of factors

e The reporter seemed a bit fixated on legislation, related 1o the MPP’s comments
and in the report seems to have missed the points that Andrew attempted Lo make



Calwrell, Carolyn (ENERGY)

From:  Calwsll, Carclyn (ENERGY)

SBant: Ontober 27, 2011 6:24 P

Ta: Botond, Erka (ENERGYY; Silva, Joseph (ENERGYY, Dunn, Ryan (ENERGY)

o Kulendran, Jesse (ENERGY), King, Ryan (ENERGY}, Maclannan, Craig {(ENERGY)
Sublect: Re: Eastern Power Messages and O's and A's

Confideniial/Solicitor Client Privileged

Helocation options are limited and will be difficult fo readize, particularly with TC also in play. We

recommend against over-commitling on relocation. Straight paymeant may ultimately be most cost
affective.

Carclyn

From: Botond, Brika (PMERC?’}

o Sitva, Joseph (ENFRGY Y Dunn, Ryan (ENERGY)

Lo aiwe%f Camyn (E%FPCV‘} \UEH‘dlaﬁ Jesse (ENERGYY: King, Rvan (ENERGYY; MacLennan, Craig
(ENERGY)

Zent: Thu Oct 27 18:21.38 2011

Subject: Re: Eastern Power Messages and Q's and A's

Hi - we've sald looking for a new location. That was the anncmt last month. Why has that changed?

From: Siiva, lose g}h (ENL?GY}

To: Dunn, Ryan (ENERGY)

Lo fafw*ff Carolyn {ENERGY); Kulendran, Jesse (ENERGYY; King, Ryan (FNERGY); Maciennan, Craig
(ENERGYY; Botand, Erika (ENERGY)

sent: Thy Oct 27 18:06:33 2011

Subiect: RE: Eastern Power Messages and s and A's

Hi Ryan - §inderstand you have revised (As an the Mississauvga plant for siaif review. Aflached is the

p?mm iih our revisions, '!hm%m, Jozenh

From: Dunn, Rym (&\ii &GY}

Zent: October 27, 2011 5:43 PM

To: Dunn, Ryan (ENERGYY; Calwell, Carclyn (ENERGY)
Cer Maclennan, Craig (ENERGYY; Botond, Erika (ENERGY)
Subiect: RE: Eastern Power Messages and (s and A's

Hi Carolyn,
[ have made two changes!

1y The Minister's letler was not sent on his first day — | have removed the line.
2} ichanged the line “The first step Is initiating discussions with Eastern Power” T0
“The first step is holding discussions with Eastern Power ™



Calwell, Carolyn {(ENERGY)

Pape 1 ol |

From: Silva, Joseph {(ENERGY)

Sent: QOctober 27, 2011 6:07 PM

To: Dunn, Ryan (ENERGY)

G Calwell, Carolyn (ENERGY}; Kulendran, Jesse {(ENERGYY), King, Ryan (ENERGY); Maclennan, Craig

{(ENERGY); Botond, Erika {(ENERGY)
Subject: RE: Eastern Powsr Messages and ('s and A's

Attachments: Easter Power - Messages and Qs and AsvZ.doc

Hi Ryan | understand you have revised QA3 on the Mississauga plant for slaff review. Altached is the
product with owr revisions. Thanks, Joseph

From: Dunn, Ryan (ENERGY)

Sent: October 27, 2011 5:43 PM

To: Dunn, Ryan (ENERGY); Calwell, Carolyn (ENERGY)
Lo Maclennan, Cralg {(ENERGY); Botond, Erka (ENERGY)
Subjeci: RE; Fastern Power Messages and Q's and A's

Hi Carolyn,
{ have made two changes:
1) The Minister's letier was not sent on his first day — | have removed the line.

Z) 1changed the ling "The first step is initiating discussions with Eastern Power.” To
“The first step is holding discussions with kasiern Power.”

Thanks again,

Ryan

From: Dunn, Ryan {(ENERGY}

Sent: October 27, 2011 5:31 PM

To: Calwell, Carclyn (ENERGY}

Cc: Maclennan, Craig (ENERGY), Botond, Erika (ENERGY)
Subject: Eastern Power Messages and Q's and A's
Imporitance: High

Hi Carolyn,

I have attached some Q's and A’s and key messages for the Minister that he needs for a call tomorrow
morming at DAM.

Can someone please look over these ASAP? We would tike to send them to him this evening for review.
Al the best,

Ryan

Ryan Dunn

[ssues Manager

Office of the Minister of Energy

O: 416-327-9473
M: 41657749565

N
BRI PAVE I



Calwell, Carolyn (ENERGY)

From: MaclLennan, Cralg (ENERGY)
Sent: Cotober 28, 2011 1117 AM
To: Calwell, Carolyn (ENERGY)

can you talk to me about siop work orders?

Craig MacLennan

Chief of Staf{

Office’of the Minister of Energy
Tel 416-327-3550






Cablwell, Carclyn (ENERGY)

From: Calwell, Carolyn (ENERGY)

Sent: October 28, 2011 3:55 PM

o Maclennan, Craig (ENERGY)

Ce: Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY); Perun, Halyna N {ENERGY)
Subject: Stop Work Orders

Confidential/Solicitor-Client Privileged
You asked for some information about stop work orders, particularly in the context of the Greenfield South gas plant.

Legistation provides authority for cerlain persons (o issue stop orders or stop work orders in certain circumstances. For
sxample, bullding inspectors have authority to siop construction or demolition work where another order made by that
inspecior (for example, to open up work} is not complied with. Ministry of Labour inspectors can stop work where they
percelve a siuation dangerous to life or property. Similtarly, certain people can direct work to siop where dangerous
ciroumstances axist pursuant to occupational health and salfety legislation. The Environmenial Protection Act provides for
authority to issue a stop order where a contaminant is discharging inte the natural environment,

We have no information that any circumstances as described sbove exist at the Greenfield South sile.

| also looked at the Amended and Resiated Clean Energy Supply Coniract for this project. There is no power under the
contract for the GPA to order or otherwise require the Supplier to stop work. The Supplier is responsible to design and
build the facility. White the contract provides for standards in that regard and allows the OPA o inspect the sile to
ascertain compllance with the contract, the coniract does not put the OPA in the position of contralling the construction

work,

Pwould be happy to try to answer further questions.
Carolyr
Thiz communication may be solicitorclient priviteged and contain confidential information only intended {or the personis) to whom i s addressed. Any

dissemination or use of this information by olhers than the intended recipient{(s} is prohibited. H you have received thiz message in error please notily the wiiter
and permanently delele the message and all aftachments. Thank yous.
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Calwell, Carolyn (ENERGY)

From: Siva, Joseph (ENERGY)

Sent: Oclober 24, 2011 4:21 PM

T Ferun, Halyna N (ENERGY); Rehob, James (ENERGY); King, Ryan (ENERGY)

Ceo: Calwell, Carolyn (EMERGY); Johnson, Paul (ENERGY); Jennings, Rick (ENERGY); Sharkawi,
Rula (ENERGY)

Subject: RE:

Attachments: Eastern Power Decision Tree vi.dos

Yep, voila. Many thanks for your help!

~~~~~ Original Message-----

From: Perun, Halyna N. {(ENERGY)

Sent: October 24, 2811 4:67 PM

To: Rehob, James {ENERGY); King, Rvan (ENERGY)

Co: (plwell, Carolvn (ENERGY); Johnson, Paul (ENERGY); Jennings, Rick {ENERGY)Y; Sharkawi,
Rula {ENERGY); Silva, Joseph (EMERGY)

Subrject: Re:

Hi - Craig ™ asked for an "overlay” of what min can/ cannot say - To be added to the decision
tree doc -  and comms need to be looped in - thanks

Halyna Perun
ADirector

Ph: 416 325 6081
BB: 416 671 2687

Sent using BlackBerry

~~~~~ Original Message -----

From: Silva, Joseph (ENERGY)

To: Rehob, James {ENERGY); King, Ryan {(ENERGY)

Co: Calwell, Carclyn {ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul {(ENERGY}
Sent: Mon Qct 24 15:12:21 2611

Subject: Re:

Thanks very much James

Sent using BlackBerry Wireless

----- Original Message -----

From: Rehob, James (ENERGY)

To: Silva, Joseph (ENERGY); King, Ryan (ENERGY)

Cc: Calwell, Carolyn {ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY)
Sent: Mon Oct 24 15:10:58 2011

Subject: RE:

Hi, Joseph - looks good - final comment would be that you may wish to re-add the colour to
the "Legislative” option box since 1t is a special option - it involves the Legislature
taking a very deliberate action in respect of a commercial transaction. Consider -
otherwise, those are my comments. Please do let me know if you require anything further -
X. 56676,

James



wwwww Original Message-----

From: Silva, Joseph (ENERGY)

Sent: October 24, 20811 3:08 PM

To: Rehob, James (ENERGY); King, Ryan (ENERGY)

Cc: Calwell, Carolyn (ENERGY)Y; Perun, Halyna N. (ENERGY}; Johnson, Paul (ENERGY)
Subject: RE:

Thanks very much. Tried to make it simpler {(redundant now but easier to follow).

————— Original Message-----

From: Rehob, James (ENERGY)

Sent: October 24, 2011 2:56 PM

To: King, Ryan (ENERGY); Silva, Joseph {ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY)
Subject: RE:

Hi, it’s a bit busy bul can't be helped given need expressed for comms points. Nothing
further from me on this version (captures most of LSB's previous comments very etfectively.
Great work, Ryanl

Ltet me know it you need anything further - x.56676 Jlames

————— Original Message-----

From: King, Ryan (ENERGY)

Sent: October 24, 2811 2:49 PM

To: Silva, Joseph (ENERGY); Rehob, James (ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul {(ENERGY)
Subject: RE:

Revised decision tree attached.

----- Original Message-----

From: Silva, Joseph (ENERGY)

Sent: October 24, 2011 2:34 PM

To: Rehob, James (ENERGY); King, Ryan (ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY)
Subject: Re:

Tx James

Ryan will tweal...

Ryan - will need pls within next 15 mins or so
Sent using BlackBerry Wireless

————— Original Message ---~--

From: Rehob, James (ENERGY}

To: King, Ryan (ENERGY); Silva, Joseph (FNERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY)
Sent: Mo Oct 24 14:12:427 2811

Subject: RE:

The only thing I would note is that, unless we radically change the process in this case,
most it not all letters to the OPA from the Minister (directions or otherwise) are public
{certainly subject to disclesure under FIPPA). Hence, we'll likely want to have some level



of rpublic/media positioning at the ready (just one lawyer's view) - if not on the slide
itself then on a further slide.

----- Griginal Message-----
From: King, Ryan (ENERGY)
Sent: Qctober 24, 2011 2:87 PM
To: Silva, Joseph (ENERGY)

Cc: Rehob, James (ENERGY)
Subject: RE:

Can you please call me? Most of the steps in this process, I assume are fully confidential
including the OPA discussions. Messaging would only apply in the event a settlement has been
reached or in the alternative, the matter proceeds to the courts. I can add messaging in
hare but I don't believe there would be much else uniess it is the Minister's intent to make
these proceeding public,

~~~~~ Original Message-----

From: Silva, Joseph (ENERGY)

Sent: Dctober 24, 2811 2:83 PM

To: WKing, Ryan (EMERGY)

i Calwell, Carolyn (ENERGY); Perun, Halyna N. (EMERGY); Rehob, James (ENERGY); lennings,
Rick {ENERGY); Jerkins, Allan (ENERGY}: McKeever, Garry (ENERGY); Sharkawi, Rula {ENERGY)
Subject: RE:

Thanks Ryan. We'll need to add comms messaging/positioning under each one...

————— Original Message-~---

From: King, Ryan (ENERGY)

Sent: October 24, 20811 1:56 PH

To: Silva, Joseph {ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. {(ENERGY); Rehob, James (ENERGY); Jennings,
Rick (ENERGY); Jenkdns, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY)
Subject: RE:

Dratt decision tree attached. Please let us know any additions/suggestions

------ Original Message-----

From: Rehob, James (ENERGY)

Sent: Octoher 24, 2011 1:41 PW

To: 5ilva, Joseph (ENERGYY; King, Ryan (ENERGY)

Cc: Calwell, Carolyn (ENERGY); Perun, Halvna N. (ENERGY)
Subject: RE:

fegal has been worlking with Ryan and has fed comments/revisions to slide. Slide locked guite
good trom LSB perspective given one-slide format - Ryan?
James

————— Original Message----~

From: Silva, Joseph (ENERGY)

Sent: October 24, 2011 1:40 PM

To: Rehob, James {ENERGY); King, Ryan (ENERGY)
Subiject:

Hi guys how are we doing with decision tree? Qur briefings are $oving guickly

Sent using BlackBerry Wireless
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Catwell, Carolyn (ENERGY)

From: Perun, Halyna N {ENERGY)
Sent: October 31, 2011 2:30 P
To: Hehob, James (ENERGY)
Lo Calwsll, Carclyn (ENERGY)
Subiect: Y our amail

Hi James - in addition to your emalil we have been asked to creats a draft letter of direction
as well (despite no clear legal authority...) 5o could you also please take a stab at that -
thank you

Halyna Perun
Ex\Director

Ph: 416 325 6681
BB: 416 671 26867

Sert using Blackgerry






Calwell, Carolyn (ENERGY?)

From: Perun, Halyna M, (ENERGY)
Sent: October 31, 2011 2:40 PM
To: Rehob, James (ENERGY)
Co: Calweli, Carolyn (ENERGY)
Subiset: Re: Your email

Hi - also James recall that Mike Lyle said that repudiating contract doss not necessarily
mean that proponent will stop work on the plant - could you please outline that as well in
your email? My apologies for sending you several emails

Halynae Perun
AiDirector

Ph: 418 325 6681
BE: 416 &71 2667

Senit using 8BlackBerry

~~~~~ Original Message -----
From: Perun, Halyna H. (ENERGY)
To: Rehob, James {ENERGY)

Co: Calwell, Carolyn {(ENERGY)
Sent: Mon Oct 31 14:29:33 2811
Subject: Your email

Hi Zames - in addition 1o your email we have been asked to creaste a draft letter of direction
as well (despite no clear legal suthority...} So could you also please take a stab at that -

thank you

Halyna Perun
MDirector

Ph: 4le 325 6681
BB 416 671 2667

Sent using BlackBerry






4

Calwell, Carolyn (ENERGY)

From: Rehaob, James (ENERGY)

Sent: October 31, 2011 2:47 PM

To: Perun, Halyna N (ENERGY)

Ce: Calwell, Carolyn (ENERGY)

Subject: Greenfield South Gas Pland - Legal Authorily issues

This message has been archived. View the original Bem

Privileged & Confidential Legal Advice / Solicitor & Client Privileged

October 31, 2011

Good afternoon, Halyna. T write in order to provide you with my views and analysis in relation






Greenficld South Gas Plant - Legal Authority Issues- Enterprise Vault Archived liem Page 1 of 3

From Rehob, James (ENERGY) Date  Ociober 31, 2011 2:47:06 PM
To Parun, Halyna N. (ENERGY)
Ce Celwell, Carolyn (ENERGY)

Privileaed & Confideniial Legal Advice [ Soliciior & Client Privileged

Cetober 31, 2011

Good afferncon, Halyna. | wrile in order to provide you with my views and analysis in relation to the
authority 1o direct the OPA as regards the Greenfield South Gas Plant contract, including our options, as |

see them, in this regard.

Issue:

e Does the Minisier have clear, legal authority o direct the OPA to take any significant commercial
steps in refation {o the Greerfield South contract?

Conclusions:

& Mo, the better view is that the Minister does not have ¢lear, legsl authority {0 so direct the
OPA.

o Based on the clear language of 2.25 32{4%(7), and in particular (4} and (5}, once the
‘initiative” {including a procuremert coniract) is passed to the OPA, the Crown ceases to have
any direct legal authority to further direct the OPA in relation to that initiative.

o Arny attempis to craft a direction which aims to provide the “lock and feel” of a binding,
statutory direction to the OPA in relation to the Greenfield South project are susceptible
o legal challenge, including a potential judicial review of the Minister's exercise of his
statutory authority. There is, in my opinion, a sound legal basis 16 base such a chaliengs in
terms of the Minister having exceaded his statutory authority in this regard.

o Poierndial alternative argument — 25 32{7}1: There exisls a potential argument aimed at
distinguishing a direction made under (4} from one made under {7}, with the objective of
atfermipting o disconnsst the independence tanguage {that the OFA assumeas all
respansibilities and abilities of the Crown, etc.) provided for in {4) and {5} from the OPA's
position when directed under (7).

= Subsection {7} does refer back to clause {(4¥a) in order to izolating the "initiative” (e.g.
procurement coniract) about which the (7} direction is 1o be made, and does not include
explicit language relating to the ransfer of responsibility and liability of the Crown to the
OPA,

m However, | view this approach as weak since, in my view, (7} is an extension of (4} and
part of the system of provisions which was designed to provide the Government with an
alternative mechanism o transfer initiatives created under (4} to the OPA. H does nof,
in my respectful view, operaie as an independent authorily outside of those provisions,

g if one attempls to argue {7} as an independent authority, disconnected from (4) and (8},
there is no explicit statutory restriction on Crown's sbilily or inability to further direct the
OPA,

s However, one presumably can not ignore the OPA's exprass "natural person powers”
unider 25 405 and, absent the express authority to further direct the OPA in relation to
{7}, the issue is al least overiald with appreciable doubl.

Finally, the system of provisions relating to the OPA’s independence once directed by
the Minister appears to me to militate toward the OPA having full, unfettered discretion
to carry out the ferms of iis direction once an initigtive of this type is passedto it

® However, the (7) argument does exist and may provide some very modest (weak, in my
own assessment) basis upon which fo found a further direction 1o the OPA in relation o
a CES contract previously passed to it

Relevant Statutory Provisions and Framework

Litdenme Mt it dovcsermns i 1 mdhe ard srmvr oo nlontormeioossran AW tear A nceaon nen? Vo biTd—11T GTINRIT0NT
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» The Minister has the authority to direct the OPA in relation to the procurement of non-renewabile
enargy supply and capacity under EA 5.25.32(4) (references to demand management, reduction, efc.,
are excluded for this email as not directly retevant).

o This iransitionat authority expires on the OEB's approval of the OPA's first IPSF and follow-on
procurement process (EA 5.25.32{4)a)ii)}

o This transitionat authority is connected to EA 5.25.32(7), the provision which authorizes the
Minister to “put” or "place” contracts which have their genasis in @ Crown procurement or
initiative with the OPA. Those contracts can be said to have their legal genesis in a Crown
{including Crown agency such as OEFC — see (4)(b)) initialive, etc. referenced in 25.32(4) but,
having been fully negotiated, placed with the OPA,

o These transitional authorities can be used both for the procurement of renewables and non-
renawables,

o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to
be a cost-recoverable procurement contract, compliant with the 1IPSP, which removes most of
the regulatory risk re. cost-recovery.

o Importantly, in accordance with 25.32(5), once the confract or initiative is fransferred {o the
QPA, the OPA is responsible for the completion of the initiative and the Crown is no longer
responsibie or liable for same.

Assignment Back to Crown/Crown Agency — An Alternative Approach:

e Consideration can be given to persuading the OPA to exercise their confraciual authority (! believe
under sub-clause 18.5 (b)) to unilaterally assign the contract back to the Crown or a Crown agency,
such as the OEFC,

¢ The main precondition for this unilateral assignment is that the party to whom the coniract is assigned
must have the same (or now lower) credit rating than that of the QPA itself, as provided for by a
recognized credit rating agency such as Standard & Poors, DBRS, eic.. If successiul, the assignment
back to the Crown would have the legal effect of placing the Crown into the position of counter party
to the contract.

Advantages

@ As counter party, all legal and commercial responsibility for all elements of the contract would be that
of the Crown's and not the OPA’s, This may provide the Ministry with the distinct advantage of being
able to direcily negotiate or repudiate the contract, or to take what ever commercial step it wishes to
take, without having to be concerned with the OPA’s appetite to take such slep, as dictated by the
OPA’s Board of Directors.

e Essentially, this may provide the Minister or Gavernment with the ability to control, if not the ultimate
outcome of the transaction, at ieast some of the major commercial steps and timing leading up the
litigation phase, should it go that far.

Disadvantages

e The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would
be solely {egally responsible for the ouicome

o The opporiunity to distance Goverament from the ongoing progress of the transaction {project)
would be greatly diminished if not eliminated;

o There may be some commercial arguments that the OPA shares responsibility (and therefore
liahility} for steps teken up to the date of the assignment back to the Crown;

s The Crown may not be in as sound a poesition to manage the contract (depending upon what entity
within the Crown the contract is assigned to),

= The Crown does not have the legal authority to require the transfer back, but presumably the OPA
would bhe open to such an a strategy were its Board of BDirectors properly approached.

Expropriation - LSB Energy would have to further research and analyze options which are based on the
Expropriations Act (Ortario) and potentially solicit the advice of CLOC on the circumstances under which the
Expropriation route can be ufilized.

As per your most recent email, | will begin drafting a form of direction for your consideration.

Thank you,

hitps://etspitdeemmys19.cihs.ad.gov.on.ca/enterprisevault/ ViewMessage.asp?Vaultld=1E...  07/05/2012



Grreentield South Gas Plant - Legal Authority Issues- Fnterprise Vault Archived Hem Page 3 o' 3

v

James

James P. H. Rehob

Senior Counsal

Minisiry of Energy and

Ministry of Infrastructure

Legat Services Branch

777 Bay Street, 4th Floor, Suite 425
Toronte, ON MG 2E5S

Tel: 416-325-66786

Fax: 416-325-1781
james.rehobioniano.ca

Motice
This communication may be solicitor/client privileged and contain confidential infermation only intended for

the person{s) to whom it is addressed. Any dissemination or use of this informalion by others than the
intended recipleni(s) is prohibited. If you have received this message in error please notify the writer and
permanently delete the meassage and alf attachmenis. Thank you.

Bitne Jetenitdremmue 10 otha ad one om ea/entermmicevanli/ ViewMessaoeasp?Vaalild=1F. O7/05/2012
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; Fape 1 of 3
_ ﬁ‘LNw&:%%, Carolyn (ENERGY)
E E'ag'n : Rehob, James (ENERGY) _ | ' <AJ<J L’xj—wgri’iﬁffﬁvhjlﬂ
Sent:  Ociober 31, 2011 2:47 PM _ C(/‘Di ke //
Tor Perun, Halyna N. (ENERGY) | - .
Do Cahvell Cc.:l"Of'_‘/ﬂ [(ENERGYY
) %m;am Greenfield South Gas Plant - Legal Authority Issues

I

Privileged & Confidential Leas! Advice / Solicitar & Client FPriviieaed

- October 31, 2011

Good aftermnoon, Halyna, twrite in order fo provi de ;au with my views and analysls in relation o the
awthotty lo direct the OPA as reqards the Greenfield South Gas Pla nfcumraﬂ including our options, as i
see them, iy this regard. .

tmaner

s Does the Minfster have clear, feqal sutharity to direct t m OFA o take Eew significant commama!
sieps in relation fo the Greenfield South Comrcri 7 : :

.

Conclssions:

» Bo, the betler view s thet the Binister does not have clear, legel authority to 5o iy aot the

OPA. : '
o Basad on the clear lsnguage of 8.2532(4-(7), and In particular (4) and (5}, once the

“initiative” (including a procurement contract) is passed to the OPA, the Crown ceases fo

have any direct legal authornty o further direct the OFA in relation o that inftiative,
o Any attsmpis to cralf » divection which alms (o provide the “look and feel” of 2
vinding, statutory direction to the GPA In relation fo the Greenfield South project as‘@
susceptible to legal challenge, including a poten g%&éﬂﬁml‘mi review of the Minisisy
crnercise of hig «“%ammw authority. Thereis, Inmy Opxmm 2 sound-legal basis to b%e
such a challenge in termns of the Minister having exceeded his stafutory authori EJ,/ in this Q
‘agard. ~ P @E&fz‘“"
o Potential alfernative srgument — 25 32(7): Thers exists a potentia! argument’ um@d ’]t

by distinguishing a direction made under (4) from one made under (7)), with the objective of
[ attempting io disconnect the indcpmdea ce language {ihat the OPA assumaes all
> responsibiliies and liabilities of the Crown, etc.) provided forin (4] and (8) from the OPA's

{w&v«

i (r,:

nosition when directed under (7). — — )/E\rf:&u\ yfx.fng{‘;’u o / RO S
-z Subsection (7} does refer back lo clauss (i’i-)('e?} in order o isolaling the
“inftiative” (e.g. procurement contract) ahout which the (7) direction is fo be made,
and does not include expliclt language relating o the transfer of responsibility and
lability of the Crown o the OPAL '
= Howaver, | view this approach as weal since, in my view, [7) 13 2n exdension of (4)

and part of the system of provisions which was designed to provids the Government
with an aiternative mechanisim o transfer initiatives created under (4) to the OPA. |t
does not, In my respectiul view, ::);*}emie as an independent authority outside of those

provisions. .
If pne attempts to argus {7} as an independent authorlty, disconnected from (4) end
‘‘‘‘‘ — {5}, there is no expliclt statutory restriction on Crown's ability or ingbility to further
- direct the GPA ' -
= Mowever, one presumably can not ignore the CGPA's express "natural parson powers” 7

tmd@r 26.4(5) and, absent the BYQIBES authority to further direct the OPA In relation

o {7}, the lssue s at least overlaid with appréciable doubt, : )

= rmaélu the system of provisions relating to the OPA’s independance cnea af rected b

the Minister appears o me (o militate toward the ORA having :uil unfeltera

i
]

""1

o
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Expropriations Act (Ontario) and potentialty solicif the advice of CLOC on the mrcumstanc,es under which the
Expropr&ahon route can be utmzed :

As per your most recant ema;’l, i will begin drating a form of direction for your consideration.
Thank you,

James

James P, H. Rehob

Senior Counsel
Ministry. of Energy and

Ministry of Infrastructure

Legal Services Branch

777 Bay Strest, 4th Floor, Suile 425
Toronts, ON MEG 2E5

Tel 416-325-8676

Faxr 416-325.1781
iames.rehob@ontario.ca

Motice

This communication may be solicitor/client privileged and contain confidential information on]y intended for the
person(s) o whom it is addressed. Any dissemination or use of this information by others than the intended
fecrp;ent{s) is prohibited. If you have received this message n arror please notify the writer and permanently
delete the message and a2l attachmenits. Thank yau



COE\EFI{}E_MTEAE_ & PRIVILEGED
Diear Minister

{am writing fo you on befwif of the Ontaric’s Power Authority's (CPA) Board of Directors with rcspocz iy .

the Greenfield South Powsr Pﬁm which the Mi msuy of Energy proc*uzcd In 2604, The OFPA was
subsequantly dirscted (o enter into @ contract with Greenfield and is now the sole counterpgmy, The
board clearly understands that the government is commilied 1o not having the plant built at its current

?Qcatimg,/as committed during the provingial election and aullined in your letter to the OPA on Oclober 24,

Commfm it is mel.

The GPA Board of Directors takes very serfously its

tm psuwm,:a govcrrmem Wa WOl d like ﬁo achie
k

itis important that

i c’mswﬂred

=]
approach, Since then, it has become clear

agach which makeas unflateral termination of the g

s associated with re?&caﬁng or cancelling the plant!

rity from yvou on whether the government agraes that ths

f In the event that the gove agre a—mmi{we would then seek o commence discussions with

Cree{:ﬁdcf southtto arrive at - Iement on apprapriate compeansation. C!wn our snarsd inlerest in
R

gpayer value, the board wguld i e also like: o commence & dialogue wsin you on the most

ra appropriste

WEY to @ itocale tha mmpm sation iuwenn ratef_‘m/crs and laxpayers.

ook forward o discussing these i 'atters with you.

Yours sincerely,

Jim Hinds
Chair -






Cahlwell, Carolyn (ENERGY)

Frosm: Rehob, James (ENERGY)

Sent: Oclober 31, 2011 2:45 PM

To: Perun, Halyna N (ENERGY)

o Calwell, Carolyn (ENERGY)
Subiect: RE: Your emazil

Woaps, 1711 add that element to my emaill - thanks!
James

wwwwww Original Message-----

From: Perun, Halyna N. {ENERGY)

Sent: Ocicber 31, 2811 Z2:46 PM

Ta: Rehob, Jawes (EHERGY)

Co: Calwell, Carolyn (ENERGY)

Subject: He: Your email

Hi - also James recall that Mike Lyle said that
mean That proponent will stop work on the plant
your email? My apologies for sending you several emails
Halyna Perun

A\Director

pPh: 416 325 £&81

BB: 416 &71 Z6&7

Sent using BlackBerry

~~~~~~ Original Message -----

From: Perun, Halyna N. (ENERGY)

To: Rehob, Jamez (ENLRGY)

Cc: Calwell, Carolyn (ENERGY)

Sent: Mon Oct 31 14:2%:33 2611

Subject: Your emaill

Hi James - in additleon to vour emall we have been asked to or
as well (despite no clear legal suthority...) So could you 51
thank you

Halyna Perun

A\Director

Ph: 416 225 Gegl

BH: 416 671 2667

Sent using BlackBerry

repudiating contract do
- could you please oputlld






A

Salwell, Carolyn (ENERGY)

B

From: Calwell, Carolyn (ENERGY)

Sont: Ociobear 31, 2011 3:34 PM

T Rehob, James (ENERGY)

Subject: FW: Greenfield South Gas Plant - Legal Avthority Issues

James, please sse suggestions below.

Carolyn

Frem: Rehob, James (ENERGY)

Sent: Octeber 31, 2011 2:47 PM

For Perun, Halyna N. (ENERGY)

Loz Catwell, Carolyn (ENERGY)

Subject: Greenfield South Gas Plant - Legal Authority Issues

Privileged & Condidential Leaal Advice / Solicitor & Client Privileged

Cotobear 31, 2011

Good afternoon, Halyna, D write in order 1o provide you with my views and analysis in relation to the authority to direct the
OPA as regards the Gresnfield Scuth Gas Plant contract, including our oplions, as | see them, in this regard.

issLe:

= [oes the Minister have clear, legal authorily to direct the OFA o take any significant commercial steps in relation
to the Greenfield South contract?

Conclusions:

= o, the better view is thal the Minister does not have clear, legal authority o so direct the OPA,

o Based on the clear language of 5.25.32{4-(7), and in particular (£} and (5}, once the “initiative” (including

a procurement contract) is passed to the OPA, the Crown ceazes to have any diract legal autharity 1o

further direct the OFA in relation to that initiative.

Any attempts to craft a direction which alms to provide the “look and fesl” of a binding, statulory

direction to the OPA in relation {0 the Greenfield South project are susceptible to legal challenge,

including o potential ludicial review of the Minister's exercise of his statutory authority. There is,
in my opinion, a scund legal basis to base such a challenge in terms of the Minister having exceesded his
statutory authority in this regard.

o Potential reliance on {alternative argument—} 25.32(7} There exists z potential argument for g
direction based on s.25.32(7}). This argurment attempts 1o aimed at distinguishingadirection made-undar
Hrfremone-made-ynder o with-the-objective-ofaliempiing to disconnect the OPA’s position when
directed under (4% by focusing on the independence language (that the OPA assumes all responsibilities
and liabilities of the Crown, etc.) provided for in (4) and {5) from the OFA’s position when directed under
(73

= |f one attemnpts to argue (7) as an independent authority, disconnected from (4) and {5), there is
no explicit statutory restriction on Crown's ability or inability o further direct the OPA,

¥ Subsection {7} does refer back to clause {4){a) in order to isolating the “initiative” (e.q.
procurement contract) asbout which the {7) direction is 1o be made, and doas not include explici
ianguage relating to the transfer of responsibility and lability of the Crown 1o the OPA.

= However, | view this approach as weak since, arquablvis-myviews {(7) is an extension of {4} and
part of the system of provisions which was designed to provide the Government with an
alternative mechanism to transfer initatives created under (4) 1o the OPA. It does notda-my
respecHulview, operate as an independent authorily ouiside of those provisions.

&




il

= However, one presumably can not ignore the OPA’s express “natural person powers” under
25.4(5) and, absent the express authority {o further direct the OPA in refation to (7), the issue is at
least overlaid with appreciable doubt.

= Finally, the system of provisions refating to the OPA’s independence once directed by the
Minister appears 10 me to militate toward the OPA having full, unfetiered discretion {o carry out
the terms of its direction once an initiative of this type is passed to it.

= However, the (7) argument does exist and may provide some very modest (weak, in my own
assessment) basis upon which to found a further direction to the OPA in relation to a CES
contract previously passed to it.

Relevant Statutory Provisions and Framework

&

The Minister has the authority to direct the OPA in relation to the procurement of non-renawable energy supply
and capacity under EA 5.25.32(4) {references to demand management, reduction, etc., are excluded for this email
as not directly relevant).

o This transitional authority expires on the OEB's approval of the OPA’s first IPSP and follow-on
procurement process (EA 5.25.32(4)a)i))

o This transitional authority is connected to EA 5.25.32(7), the provision which authorizes the Minister o
*nut” or “place” contracts which have their genesis in a Crown procurement or initiative with the OPA.
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as
QEFC - see (4){b)) initiative, efc. referenced in 25.32(4) but, having been fully negotiated, placed with the
OPA,

o These transilional authorities can be used both for the procurement of renewabtes and non-renewables,

o These provisions (25.32{(4),(7)) have the legal effect of creating a contract which is deemed to be a cost-
recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re.
cost-recovery.

o importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for
same.

Assignment Back to Crown/Crown Agency — An Alternative Approach:

L]

Consideration can be given {o persuading the OPA {o exercise thelr contraciual authority (| believe under sub-
clause 16.5 (b-¢} to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC.
The main precondition for this unilateral assignment is that the party to whem the contract is assigned must have
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating
agency such as Standard & Poors, DBRS, etc.. If successful, the assignment back o the Crown would have the
legal effect of placing the Crown into the position of counter party to the condract,

Advantages

&

As counter party, all legal and commercial responsibitity for all elements of the contract would be that of the
Crown's and not the OPA's. This may provide the Ministry with the distinct advaniage of being able to directly
negotiate or repudiate the contract, or to fake what ever commercial step it wishes to take, without having 1o be
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors.

Essentially, this may provide the Minister or Government with the ability to eontrol, if not the ultimate outcome of
the fransaction, at least some of the major commercia! steps and timing leading up the litigation phase, should it
go that far,

Disadvantages

B

Tne Crown or the Crown and the Crown Agency {e.g. CEFC) to whom the contract is passed would be solely
legally responsible for the cutcome
o The opportunity to distance Government from the ongoing progress of the fransaction {project) would be
greatly diminished if not gliminated;
o There may be some commercial arguments {hat the OPA shares responsibility {and therefore liability) for
steps taken up to the dale of the assignment back 1o the Crown;
The Crown may not be in as sound a position to manage the contract {depending upon what eniity within the
Crown the contract is assigned to);
The Crown does not have the legal autharity to require the transfer back, but presumably the OFA wouid be open
to such an a strategy wers its Board of Direclors properly approached.
The Crown would have {o warrand that the Agreement is “a valid and binding obligation. ..enforceabie in

accordance with its terms..."




&

&
Expropriation - 8B Energy would have o further research and analyze options which are based on the Expropriations
Act (Omtarle) and the authority orovided in the ~ and potentially solicif the advice of CLOGC on the circumstances under
which the Expropriation route can be ulilized.

As per your most recent email, | wilt begin drafting & form of direction for your consideration.
Thark you,

James

James P. H. Rehob

Senior Counsel

Ministry of Energy and

Minisiry of Infrastructure

tenal Services Branch

777 Bay Sireei, 4th Floor, Suite 425
Toranio, ON MAG ZES

Tel: 416-325-6676

Fax: 416-325-1781

iames rehob@ontario.ca

MNaotice

This communication may be solicitor/client privieged and contain confidential information only Intended for the person(s)
o whom it is addressed. Any dissemination or use of this information by others than the infended recipient(s) is
prohibited. I yvou have received this message in error please notify the wriler and permanently delete the message and
all attachments. Thank you.

L






Calwell, Carclyn (ENERGY)

From: Rehob, James (ENERGY)

Sent: October 31, 2011 3:56 PM

To Calwell, Carotyn {ENERGYY: Perun, Halyna N {ENERGY)
Subiect: RE: Greenfield South Gas Plant - Legal Authority Issues

Priviieaad & Confidential Leaal Advice [/ Solicitor & Client Privileged

October 31, 2011

Good afterncon, Halyna, | write in order to provide you with my views and analysis in relation to the authority to direct the
OPA as regards the Greenfield South Gas Plant contract, including our oplions, as | see them, in this regard. This email
has been updaied to reflect the addition of the concept of “repudiation” and to integrate, as much as possible, comments

from Carolyn, which were received with thanks.

fnsue:

+  Does the Minister have clear, legal authority to direct the OPA o i2ke any significant commercial steps in relation
to the Greenfleld South contract?

Conclusions:

s Mo, the better view is that the Minister does not have clear, legal authority to so direct the OPA,

o Based on the clear language of 8 .25 32(4 (7}, and in particudar {4} and {5), once the “initiative” {including

a procurement confract) is passed to the OFA| the Crown ceases 1o have any direct legal authority o

further direct the OPA in relation to that initiative.

Any attemipts to craft a direction which aims to provide the “look and feel” of a binding, statutory

direction to the OFA in relation to the Greenfield South project sre susceptibie to legal challenge,

including 2 potential judicial review of the Minister's exercise of his statutory authority. There ig,
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his
statutory authority in this regard.

o Potential reliance on 28.32(7}: There exists a polential, though weakimodast, argument for a direction
hased on £.25.32(7}). This argument attempts {o disconnect the OPA’s position when directed under (7)
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of
the Crown, ele.) provided Tor in (4) and (53, The main thrust of the strategy would be 1o portray the OPA's
position when directed under {7} as somehow different (o the position it is in when directed under (4.
Points to consider: :

e one altempts o argue {7) as an independent authority, disconnected from (4} and (5}, there s
no explich stalulory restriction on Crowr's ability or inabiiity 1o further direct the OPA.

= Subsection {7) doss refer back to clause (4)Y(a) in order to isolate the “initiative” (e.g. procurement
sonfract) about which the {7) direction is fo be made, and does not include explicit language
retating to the transfer of responsibitity and liability of the Crown to the OPA.

= Howsver, | view this approach as weak since, arguably (7} is an extension of {4) and part of the
system of provisions which was designed to provide the Government with an aliernative
mechanism o transfer inlliatives created under {4) in the OPA. | does not operale as an
independent autharity ouiside of those provisions.

s However, one presumably can not ignore the OFA's express "ratural person powers” under
25.2(4} and, absent the express authority to further direct the OPA in relation o (7}, the issue is at
least overizid with aporeciable doubt.

s Finally, the syslem of provisions relating to the OPA's independence once directed by the
Minister appears to me to militate toward the OPA having full, unfettered discretion o carry out
the terms of its direction once an initiative of this type is passad to #

= However, the (7) argument does exist and may provide some very modest {weak, in my own
assessment) basis upon which te found a further direction to the OPA in relation to 2 CES

contract previously passed o it

Relevant Statutory Provisions and Framework

fot
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»

The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply
and capacity under EA 5.25.32(4) (references to demand management, reduction, elc., are excluded for this email
as not directly relevant).
o This transitional authority expires on the OEB’s approval of the OPA's {irst IPSP and follow-on
procurement process (EA 5.25.32(4)(a)(ii))
o This transitional authority is connectad to EA 5.25.32(7), the provision which authorizes the Minister to
“put” or "place” contracts which have their genesis in a Crown procurement or initiative with the OPA.
Those contracts can be said to have their legal genesis in a Crown {including Crown agency such as
QEFC - see (4)(h)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, ptaced with the
OFA,
o Thase transitional authorities can be used both for the procurement of renewables and non-renewables,
= These provisions (25.32(4),(7)) have the lega! effect of creating a contract which is deemed to be a cost-
recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re.
cost-recovery.
o Importantly, in accordance with 25.32(5}, once the contract or initiative is transferred to the OPA, the OPA
is responsible for the completion of the initiative and the Crown is no longer responsible or fiable for
same.

Assignment Back to Crown/Crown Agency — An Alternalive Approach:

Consideration can be given {o persuading the OPA 1o exercise their contractual authority {| believe under sub-
clause 16.5 (b-d} to unilaterally assign the contract back to the Crown or a Crown agency, such as the QEFC.
The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating
agency such as Standard & Poors, DBRS, etc.. If successful, the assignment back to the Crown would have the
fegal effect of placing the Crown into the position of counter party to the contract.

Advaniages

o

Az counter party, all legal and commercial responsibility for all elements of the contract would be that of the
Crown's and not the OPA's. This may provide the Ministry with the dislinct advantage of being able to directly
negotiate or repudiaie the coniract, or to take what ever commercial step it wishes to take, without having to be
concerned with the OPA's appstite {o take such step, as dictated by the OFA’s Board of Directors.

Essentiaily, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of
the transaction, at least some of the major commercial steps and timing teading up the titigation phase, should it
go that far,

Disadvantages

2

The Crown or the Crown and the Crown Agency (8.g. GEFC) to whom the contract is passed would be solely
legally responsibie for the outcome
o The opportunity to distance Government from the ongoing progress of the transaction {project) would be
greatly diminishad if not eliminated,;
o There may be some commercial arguments that the OPA shares responsibility {and therefore Iiabi%ity} far
steps taken up to the date of the assignment back to the Crown;
The Crown may nat be in as sound a position o manage the contract {depending upon what entity within the
Crown the coniract is assigned to);
The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open
to such an a strategy were its Board of Directors properly approached.
The Crown waould have to warrant that the Agreement is “a valid and binding obligation...enforceable in
accardance with its terms...”

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach”) occurs where a party o the coniract
states is intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when
successiul (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the
terms of the contract, and we use the term here io refer io a wholesale deniat or abandonment of the contract.

In this particular instance, the OPA would declare its intention ta abandon its obligations under the contract,
presurmnably without legal justification beyond the adherence to a direction or letfter issued by Government.

Such a declaration would be delivered o Greenfield by the OPA on or before the time at which its major
obligations are next to be performed.

if Greenfield were to accept the OPA’s position in respect of its’ repudiation of the contract, the obligations of the
OPA would arguably continue on and Greenfield would noneiheless sue for damages, elc.

-,



e Greenfi
can, to
«  Carsful

“easent

eld may choose not fo accept the OPA's repudiation at first instance and continue o atlempt, as best it
perform iis own obligations under the contract in order to preserve ifs legal position going forward,
consideration will have 1o be given by the OPA and iis advisors as fo what terms of the coniract ars
ial” or fundamental, capable of forming the basis for repudiation, etc.

Points to consider
¢ There is some serious doubt as (o whether the commercial / legal siep of the OPA repudiating the coniract with

Gresnii

o

aich would have the desired effect of halling construction by Greenfield.

The OFA, as we understand their position thus far, may not be inclined te repudiate the contract of their
own accord, and may well require {0 be direcled in order to take this step;

Even where the OPA repudiates the contract, Greenfield could continue on with its construction actlivities
{so long as its own financing Is sustainabie), since it currently possesses all legal and regulatory
approvals to proceed with construction {(pending the outcome of the current MOE renewed review of
refated activities).

While Greenfiald would be expeciad {o take sleps to miligate damages, arguably cessation of
construction is only one means by which it could do so — that is, Greenfield could argue that centinuing on
with the completion of the project would put it in the best position to generate income (deriving income
fram bidding into the 1ESO-conirolled market) and then suing the GPA for any differential based on the
terms of the contract.

Greenfisld’'s position in respect of its major suppliers may limit Hs abllity to instantly halt construction, in
order to praserve its own legal position under its follow-on comiracts.

Expropriation - LSB Energy would have to further research and analyze opiions which are based on the Expropriations
Act (Oniario) and the authoriiy provided jn the ~ and potentially solicit the advice of CLOC on the circumsiances under

which the Expropriation route can be utilized.

As per your most recent email, [ will begin drafting a form of direction for your consideration.

Thank you,

James

James P. M. Rehob

Senior Counssl

Minisiry of Energy and
kinistry of Infrasiruciure
Lagat Services Branch

777 Bay Sirest,

4th Floor, Suite 425

Toronto, ON M5G 2E5
Tel: 416-325-G676

Fax: 416-325-1

781

james. rehoboniario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information only intended for the person{s)

fowhorm it is ad

dressed. Any dissemination or uss of this information by others than the intended recipieni(s} is

prohibited. I vou have received this message in efror please notify the writer and permanenily delete the message and

af attachments.

Thank you,

Lt
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Calwell, Carolyn (ENERGY}

Froem: Calwell, Carolyn (ENERGY)

Sent: Cetober 31, 2011 4:24 PM

Ta: Perun, Halyna M. (ENERGY}

Subject: RE: Greenfield South Gas Plant - Legal Authority issuas
Hi Halyna,

James' message below generally incorporates my comments. With further thought, before getting into the (7} argument, |
would add to the first line: "There exists 2 potential, though weak/modest, argument for a direction based on s.25.32(7}, If
cne can qet past the wording of that section on s face”, James' analysis is based on the larger scheme of this section -
' trying o emphasize that the plain wording itself is still problematic (which James says in his first butiet.

I the Expropriation section, James dropped a reference to the Ministry of Infrastructure Act, 2011, which seems o me to
be the most likely authorily under which we could move.

Carolyn

Frok: Rehob, James (ENERGY)

Sent: Mon 31/10/2011 3:56 PM

To: Calwell, Carclyn (ENERGY); Perun, Halvna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Lega! Authority Issues

Privileged & Confidential Legal Advice / Solicitor & Clisnt Privileged

Cictober 31, 2011

Good afternoon, Halyna. write in order to provide you with my views and analysis in relation {o the authority to direct the
OPA as regards the Greenfield South Gas Plant contract, including our options, as [ see them, in this regard. This email
has been updated {o refiact the addition of the concept of repudiation” and to integrate, as much as possible, comments
from Carolyn, which were received wilh thanks.

fsmue:

+ Does the Minisier have clear, legal authorily to direct the OFA {0 take any significant commercial sieps In relation
to the Greenfleld South contract?

Conclusions:

¢ Mo, the better view Is that the Minister does not have clear, legal authority to so direct the OFA.
o Based on the clear language of 5.25.32(43(7), and in particular (4) and (5}, once the “initiative” {including
a procurement contract) is passed to the OPA, the Crowrn ceases to have any direct legal authority to
further direct the OPA in relation to that initlative.

o Any atlempis to craft a direction which aims to provide the “look and feel” of 2 binding, statutory
direction to the OPA in relation to the Greenfigid South prolect are suscentible to lagal challengs,
including a potential judicial review of the Minister's exercise of his statutory authority. There is,
in my apinien, a sound legal basis 1o base such a challenge in terms of the Minister having exceeded his
statutory authority in this regard.

Fotential reliance on 25.232{7}): There exisis a potential, though wealk/modes!, argument for a direction
based on 5.25.32(7). This argument attempis io disconnect the OPA's position when directed under (7)
by distinguishing the independsnce language (that the OGPA assumes all responsibilities and liabilities of
the Crown, efc.} provided for in {4} and {5}, The main thrust of the sirategy would be to poriray the OPA’s
position when directed under (7} as somehow different to the pesition i is in when direcled under (4},
Points to consider;

[y



«  If one attempis to argue (7} as an independent authority, disconnacted from (4) and (5), there is =
no explicit statutory restriction an Crown's ability or mability to further direct the OPA.

«  Subsection (7) does refer back to clause (4){a) in order to isolate the “initiative” (e.g. procuremant
contract) about which the (7) direction is to be made, and does not include gxplicit language
relating to the transfer of responsibility and liability of the Crown to the OFA.

= However, | view this approach as weak since, arguably (7] is an extension of (4} and part of the
system of provisions which was designed {o provide the Government with an alternative
mechanism to transfer initiatives crealed under (4) to the OPA. 11 does not operate as an
independent authority outside of those provisions.

= Howaver, one presumably can not ignore the OPA’s express “natural person powers” under
25.2{4) and, absent the express authority to further direct the OPA in relation o (7), the issue is at
least overlaid with appreciable doubl.

= Finally, the system of provisions retating to the OPA's independence once directed by the
Minister appears to me {o militate toward the OPA having full, unfettered discretion to carry out
the terms of its direction once an initiative of this type is passed {o it

= However, the (7) argument does exist and may provide some very modest (weak, in my own
assessment) basis upon which to found a further direction to the OPA in relation to a CES
contract previously passed o it

Relevant Statutory Provisions and Framework

@

The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply
and capacity under EA 5.25.32(4) (references to demand management, reduction, etc., are excluded for this email
as not directly relevant).

o This transitional authority expires on the GEB's approval of the OPA's first IPSP and follow-on
procurement process (EA s.25.32(4 ¥ a)ii))

o This transitional authority is connected to EA 5.25.32(7), the provision which authorizes the Minister {o
“nut" or “place” contracts which have their genesis in a Crown procurement or initiative with the OPA.
Those confracts can be said to have thek legal genesis in a Crown (including Crown agency such as
OEFC - see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the
OPA.

o These transitional authorities can be used both for the procurement of renewables and non-renewables,

o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost-
recoverable pracurement contract, compliant with the PSP, which removes maost of the regulatory risk re.
cost-recovery.

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA
is responsible for the completion of the initiative and the Crown is no longer responsibie or liable Tor
same.

Assignment Back to Crown/Crown Agency — An Alternative Approach:

Consideration can be given {o persuading the OFA to exercise their contractual authority (| believe under sub-
clause 16.5 (&-d) to unilaterally assign the contract back o the Crown or a Crown agency, such as the OEFC.
The main precondition for this unilateral assignraent is that the party te whom the coniract is assigned must have
the same (or now jower) credit rating than that of the OPA itself, as providad for by a recognized credit rating
agency such as Standard & Poors, DBRS, etc.. If successful, the assignment back {o the Crown would have the
legal effect of placing the Crown into the position of counter party to the contract.

Advantages

2

As counter party, all legal and commercial responsibility for all elements of the contract would be that of the
Crown’s and nat the OPA's. This may provide the Ministry with the distinct advaniage of being able {o directly
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors.

Essentially, this may provide the Minister or Government with the abiiity fo control, if not the ullimate outcome of
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it
go that far.

Disadvaniages

&

The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely
iegally responsible for the outcome
o The opportunity to distance Government from the ongoing progress of the transaction {project) would be
greatly diminished if not eliminated;



o There may be some commercial arguments that the OPA shares responsibility {ang therefore liability) for
steps takan up to the date of the assignment back {o the Crown; ’

« The Crown may not be in as sound & position to manags the confract (depending upon what eniity within the
Crown the confract is assigned io)

¢ The Crowr does not have the legal autharity to require the transfer back, but presumably the CPA would be open
o such an a strategy were itis Board of Directors properly approached,

s The Crown would have to warrani that the Agreement is “a valid and binding ehligation...enforceable in

accordance with iis terms. "

Repudiation by OPA. Repudiation (sometimes described as “anlicipatory breach”} ocours where a parly 1o the coniract
states its intention not to perform its obligationis) under a confract or to ahandon the coniract. Repudiation, when
successiul (e.g. accepled by the other parly io the contract) is commonly viewed as having the effect of nullifying the
ferms of the coniract, and we use the term here to refer 1o 2 wholesale denial or abandonment of the contract.
¢ Inthis particular instance, the OFA would declare its intention (o abandon ks obligations under the coniract,
pragumably without legal justification beyond the adherence to a direction or letter issued by Government.
¢ Such a declaration would be delivered to Greenfisld by the OPA on or before the time at which its major
obligations are next io be performed.
« i Greenfield were 10 zcoept the OPA's position i respect of its' repudiation of the contract, the obligations of the
OFA would arguably continue on and Greenfield would nonetheless sue for damages, elo,
= CGreenfleld may choose not to accept the OFA’s repudiation at first instance and conlinue to allempt, as best
can, to perfonm its own obligations under the condract in order to preserve its legal position going forward.
¢ Careful consideration will have o be given by the OPA and iis advisors as to what terms of the contract are
“essential” or fundamental, capable of forming the basis for repudiation, elic.

Points to consider
=« Thers is some serious doubt as to whether the commercial / legal step of the OPA repudiating the coniract with
Greenfield would have the desired effect of halling construction by Greenfield.
o The OPA, as we understand their position thus far, may not be inclined {o repudiate the contract of their
own accord, and may well require to be directed in order (o take this step;

o~ Fven where the OPA repudiales the contract, Greenfisld could continue on with its construction activities
{30 long as its own financing is sustainable), since it currently possesses all legal and regulatory
approvals to procead with construction (pending the autcame of the current MOE renewed review of
refated aclivities),
YWhile Greenfield would be sxpected {o take steps to mitigate damages, arguably cessstion of
consiruction is only one means by which it could do so — that is, Greenfield could argue that continuing on
with the cempletion of the project would put it in the best position o generate income (deriving income
from bidding inte the 1ESC-conirolled market) and then suing the OPA for any differential based on the
terms of the contract.
Greenfield's posilion in respect of its major suppliers may limit ifs ability o instantly hali consiruction, in
arder to preserve iis own legal position under its follow-on contracts.

Expropriation - LSB Energy would have to further research and analyze options which are based on the Exproprialions
Act{Ontario) and the suthority provided in the  and potentially soficit the advice of CLOC on the circumstances under

which the Expropriation route can be ulilized.

As per vour most recenrt emall, Pwill begin drafting & form of direction for your consideration.
Thank you,

James



James P. H. Rehob

Senior Counsel

Ministry of Energy and

Ministry of Infrastructure

Legal Services Branch

777 Bay Street, 4th Floor, Suile 425
Toronto, ON MG 2E5

Tel: 416-325-6676

Fax: 416-325-1781
iames.rehobf@ontario.ca

Motice

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. f you have received this message in error please notify the writer and permanently delete the message and
all attachmenis. Thank you.



Calwell, Carolyn (ENERGY)

From: Rehob, James (ENERGY)

Sent; October 31, 2011 4:47 PM -

To: Rehob, James (ENERGY); Calwell, Carolyn (ENERGYY; Perun, Halyna N (ENERGY)
Subtect: . RE:! Greenfield South Gas Flani - Legal Authority Issues

Aftachments: ORPA Gresnfleld South Direction (25-32-7) (1A} {Got 31-113.00C

Privileged & Confidential Legal Advice / Solicitor & Client Priyi?ecsed
October 31, 2011

Halyna and Carolyn,

I'attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate} the Greenfield South
gas generation pltant (Mississauga). | would suggest that we consider providing, when appropriate o do so, a draft to the
clieni{z) and the OPA for thelr consideration and comment.

Commentsirevisions are welcome, and please feel fres to change as necessary in order o meet any time commitmenis
on your end.

Kindly,

James

Frorm: Rehob, James (ENERGY)

Sent: October 31, 2011 3:56 PM

To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Tssues

Priviiened & Confidential Leaal Advice [ Solicltor & Clisnt Privileged

Qctober 31, 2011

Good afterncon, Halyna, Dwrite in order to provide you with my views and analysis in relation to the authority to direct the
OPA as regards the Greenfield South Gas Plant contract, including our oplions, as | see them, in this regard. This emall
has bsen updated to reflect the addition of the concept of "repudistion” and to integrate, as much as possible, comments
from Carolyn, which were received with thanks.

issue:;

= . Dioes the Minister have clear, legal authority to direct the OFA o take any significant commercial sieps in relation
to the Greenfield South contract? :

Conclusions:

= Ko, the betlier view is that the Minister does not have clear, legal authority to so direct the OPA.
o Based on the dlear language of £.25.32(43-(7), and in particular (4) and (5}, once the "initiative” (ncluding
a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority io
further direct the OPA In relalion to that inliative.
o Any attempts to craft a direction which alms fo provide the “look and feel” of 2 binding, statutory
direction fo the OPA in relation to the Greenfield South project are susceptible to legal challenge,
including = potential judicial review of the Minister's exercise of his statutory authority, There s,
in my opinion, 2 sound legal basis io base such a challenge in terms of the Minister having exceeded his
statutory authority in this regard.
oz Potential reliance on 25.32{7}): There exists & polential, though weaki/modest, argument for a direction
based on £.25.32(7). This argument attempts to disconnect the OPA’s pasition when directed under (7)

1



by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA’s
position when directed under (7} as somehow different to the position it is in when directed under (4).
Points to consider: '
= If one attempts to argue (7} as an independent authority, disconnected from (4) and (5), there is
no explicit staiutory restriction on Crown's ability or inability to further direct the OPA.
= Subsection {7) does refer back o clause (4)(g) in order to isolate the “initiative” (e.g. procuremeant
contract) about which the (7) direction is to be made, and does notinclude explicit language
relating 1o the transfer of responsibility and liability of the Crown to the OPA.

- = However, | view this approach as weak since, arguably (7} is an extension of (4} and part of the’
system of provisions which was designed to provide the Government with an alternative
mechanism io fransfer initiatives created under {4) to the OPA. 1t does not operate as an
independent authority outside of those prows;ons

= Howsver, one presumably can not ignore the OPA’s express “natural person powers” under
25.2(4) and, absent the express authority to further direct the OPA in relation to (7}, the issue is at
least overlaid with appreciable doubt.

= Finally, the system of provisions refating io the OPA's mdependenca once directed by the
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out
the terms of its direction once an initiative of this type is passed to it

= Howsver, the (7) argument does exist and may provide some very modest (weak, in my own
assessment) basis upon which to found a further direction fo the OPA in relation fo a CES
contract previousty passed to i

Relevant Statutory Provisions and Framework

&

The Minisier has the authority to direct the OPA in relation to the procurement of non-renewable energy supply
and capacity under £A 5.25.32(4) {references to demand management, reduction, etc., are excluded for this email
as not directly reievant). ' ‘

o This transitional authority expires on the OEB’s approval of the QOPA's first IPSP and follow-on
procurement process (EA s.25.32(4)(a)(i))

o This transiional authority is connected to EA 5.25.32(7}, the provision which authorizes the Minister o
“put” or “place” contracts which have thair genesis in a Crown procurement or initiative with the OPA,
Those contracts can be said to have their legal genesis in a Crown {including Crown agency such as
OEFC - see (4)(b)) initiative, etc. referenced in 25.32(4£) but, having been fully negotiated, placed with the
OPA. :

~o  These fransitional guthorities can be used both for the procurement of renewables and non-renewables,

o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost-
recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re.”
cost-recovery.

o Importantly, in accordance with 25.32(5}, once the contract or initiative is transierred to the OPA, the OPA
is responsible for the completion of the initiative and the Crown is no tonger respansibie or liable for
same.

Assignment Back to Crown/Crown Agency — An Alternative Approach:

&

Consideration can be given to persuading the OPA to exercise their contractual authority {1 believe under sub-
clause 16.5 (b-¢) to unilateraly assign the contract back to the Crown or a Crown agency, such as the OEFC.
The main precondition for this unilateral assignment is that the parly to whom the contract is assigned must hiave
the same {or now jower) credit rating than that of the OPA itself, as provided for by a recognized credit rating
agency such as Standard & Poors, DBRS, etc.. If successful, the assignment back to the Crown would have the
legat effect of placing the Crown into the peosition of counter party fo the contract.

Advantages

As counier party, all legal and commerciai responsibility for afl elements of the contract would be that of the
Crown's and not the GPA’s. This may provide the Ministry with the distinct advantage of being able to directly
negofiate or repudiate the coniract, or to take what ever commercial siep it wishes to take, without having to be
concerned with the OPA's appetite to take such step, as dictated by the OPA’s Board of Directors.

Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of
the transaction, at least some of the major commercial steps and timing leading up the lifigation phase, should it
go that far.

Disadvantages

L]

The Crown or the Crown and the Crown Agency (e. g OEFC) to whom the contractis passed would be solely
legally responsible for the ouicome



o The opportunity o distance Government from the cngoing progress of the transaction {project) would be

greatly diminished If not eliminated; ) _
o There may be some cormmercial arguments that the OPA shares responsibifity (and therefore liability) for
steps taken up to the date of the assignment back to the Crowr,

= The Crown may not be in as sound a position to manage the coniract {depending upon what entity within the
Crown the condract is assigned to}

s The Crown doss not have the legal authority tﬁ require the transfer back, but presumab y the OPA would be open
to such an a strategy were s Board of Directors properly approached.

e The Crown would have to warrant that the Agresment is “a valid and binding obligation...enforceable in

accordance with its terms. .7

Repudiation by OPA. Repudiation {sometimes described as “anticipatory breach”) ocours where a party to the confract
states is intention not to perform its obligation{s} under a contract or to abandon the contract. Repudiation, when
successful (8.g. accepted by the other parly to the contract} is commonly viewed as having the effect of nullifying the
terms of the contract, and we use the tarm here to refer to 2 wholesale denial or abandonment of the contract.
= inthis particular instance, the OPA would declare #s intention to abandon its obligations under the contract,
presumably without legal justification bevond the adherence to a direciion or letter issued by Government.
s  Such a declaration would be delivered to Gremie!d by the OFA on or before the time at which fis major
obligations are next to be performed. _ :
= i Greenfield were (o accent the OPA's position in respect of its' repudiation of the contract, the obligations of the
OPA would arguably continue on and Greenfield would nonetheless sue for damages, eic.
e Greenfeld may choose not to accept the OPA’s repudiation at first instance and continue to attempt, as best Ef
can, to perform its own obligations under the contract in order {0 preserve its fegal position going forward,
»  Caretul consideration will have to be given by the OPA and its advisors as to what terms of the contract are
*essential” or fundamenial, capable of forming the basis {or repudiation, etc. -

Foints to consider
= There is some serious doubt as to whether the commercial / legal step of the OPA repudiating the confract with

Graenfield would have the desired effect of halting construction by Greenfield.
The OPA, as we understand their position thus far, may not be inclined o repudéate the contract of their

(]
oW aamrd 3nd may well rec}uirc to be d rected in order o take i%es step;

(SD long as i H awrl umaﬂcmg is sustat nabEe} smce it currently ;}GSSE&QSE’S all legal and regu Idmrv

approvals to proceed with construction (penﬁjzr}g the outcome of the current MOE renewed review of

related activitiss).

VWhile Greenfleid would be expacied (o lake steps to mitigele damages, arguably cessation of

consiruction is only ene means by which it could do so - that is, Greenfield could argue that continuing on

with the completion of the project would put it in the best pr;siiion to generate income {deriving income

from bidding into the IE50-controlled market) and then suing the OPA for any differential based on the

terms of the confract.

o Greenfleld’'s position in respect of its malor suppliers may limit is abié%ty to instantly halt cgnstructien. in
order to preserve s own legal position under its follow-on contracts,

Expropriation - LSE Energy would have o further research end analyze options which are based on the Expropriations
Act {Ontario) and the suthority provided in the ” and potentially solicif the advice of CLOC on the crcumstances under

which the Expropriation route can be utilized.

As per your most recent email, | will begin drafting a form of direction for your consideration.

Thark you,

James

Lad



James P. H. Rehob

Senior Counsel

Ministry of Energy and.

Ministry of infrastructure

l egal Services Branch

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Tel: 416-325-6676

Fax: 416-325-1781
james.rehob@ontario.ca

. hNotice

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient{s} is
prohibited. If you have received this message in efTor please not;‘fy the writer and permanently delete the message and
all attachments. Thank you. .
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Drrafe: March 23, 2005
DRAFT DIRECTION FOR CONSIDERATION

Ountarie Power Authority
Attention: Mr. Collin Andersen, Chief Executive Gfficer

Re:  Immediate Cancellation, ete. of the Contract for a 280 MW Gas Generation Facility —
Greenfield South Power Corporation (Missiszsauga)

I write 1n commection with my authority as the Minister of Energy in order to exercise the statutory

power of ministerial direction which 1 have in respect of the Ontario Power Authority {me OPA™
under section 25.32 of the Eleciricity Act, 1998 (the “Act™).

My predecessor had, pursuam to subsection 25.32{7} of the Act, previously directed that the OPA
execute and deliver numerous contracts under a direction entitled “Request for Proposals for 2,500
MW of New Clean Generation and Demand-Side Projects issued September 13, 2004, as amended
{the “2,500 MW RFP™, dated March 24, 2005.

In recognition that the Government no longer wishes to have the OPA proceed with one of these
projects, namely the 280 MW gas-fired generation facility being developed by the Greenfield South
Power Corporation {the “proponent”), which had been planned for the municipality of Mississauga
(the “project”), and pursuant to my authority under s. 25.32 of the Act, I hereby anthorize and direct
the OPA to take all necessary legal, commercial and other steps in order to cancel, repudiate or
rescind the contract in order to bring the contract with the proponent to an immediate end.

Further, pursuant to my authority under section 25.32 of the Act, the OF A is also hereby authorized
and directed fo take such steps, including negotiations, and to execute and deliver such ancillary
documents, deeds and instruments in connection with, pertaiming t0, or arising out of, the cessation,
cancellation or repudiation of the contract referred to above.

This Direction shall be effective and binding as of the date hereof.

Dated: Ociober 31, 2011

Christopher [nid- does he prefer “Chris?7] Bentley
Minister of Energy

TOM FO0 1285567, 4






Calwell, Carolyn (ENERGY)

From: Perun, Halyna M. (ENERGY)

Sent: Ociohar 31, 2011 5:02 PM

To: Calwell, Carclyn (ENERGY)

Subject: RE: Greenfield South Gas Plant - Legal Authorily Issues

Hi Carolyn — if you are able o teke a look at this in the next while, 1 would appreciate your comments — | am off {c the
Chiarelli briefing but will return to my computer to review this (or version with your additions). Also - Dep has asked that
wa angage MAG/CLOC — when do you think this should be done? | am inclined {o send our advice with a draft to DM this
evening with a note that we'll send this over to CLOC for thelr inpul/review - but maybe we should simply do so now (i.e.
before sending anything to DM)Y?  Many thanks!

Habyna

Halyna N. Perun

AlDirector

Lenal Services Branch

Ministries of Energy & Infrasiructure

777 Bav Street, 4ih Floor, Suite 425
Taromio, ON M5G 2E5

Ph: (416) 325-6681 | Fax: (416) 325-1781
BE: {418} 671-2607

E-mail: Halyna. Perun2@ontario.ca

Motice

This communication may be solicitor/dient privileged and contain confidential information intended onldy for the person(s)
io whom it is addressed, Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have receivad this message in error please notify the writer and permanently delete the message and
afl attachments. Thank you. ' '

From: Rehob, James (ENERGY)

Sent: October 31, 2011 4:47 PM

To: Rehob, James (ENERGY); Calwelt, Carolyn (ENERGY); Perun, Halyna N, (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Priviieged & Confidential Leaal Advice / Solicitor & Client Privileged

October 31, 2011
Halyna and Carolyn,

fattach, for your consideration, an inifial draft of a direction designed 1o cancel (rescind or repudiate) the Greenfield South
gas generation plant (Mississaugal. | would suggest that we consider providing, when aporopriate {o do so, a draft to the
client{s) and the OPA for their consideration and comment.

Comments/revisions are welcome, and please fesi free 1o change as necessary in order to maet sny time commitmenis

On your end.
Kindly,

James

Fram: Rehab, James (ENERGY)
Sentr October 31, 2011 3:56 PM



To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENEFRGY)
Subijech: RE: Greenfield South Gas Plant - Legal Authority Issues

Privileged & Confidential Legal Advice / Soliciior & Clisnt Privileged

Cceicher 31, 2011

Good afternoon, Halyna. 1wrile in order te provide you with my views and analysis in relation to the authority to direct the
OPA as regards the Greenfield South Gas Plant contract, including our optians, as | see them, in this regard. This ermail
has been updated fo refiect the addition of the concept of "repudiation” and to integrate, as much as possible, comments
from Carolyn, which were received with thanks.

lssue:

® 'Does the Minister have clear, legal authority to direct the OPA to take any significant cornmercial steps in relation
to the Greenfield South contract?

Conclusions:

= DNo, the better view is that the Minister does not have clear, legal authority to so direct the OPA.

&}

r

Based on the clear language of 5.25.32{4)-(7}, and in particular (4} and (5}, once the "initiative” {(including
a orocurament contract} is passed to the OPA, the Crown ceases to have any dlrect legal authority to
further direct the OPA in relation to that initiative.

Any attemnpts o craff a direction which aims {o provide the “look and feel” of a binding, statutory
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge,
including a potential judicial review of the Minister’s exercise of his statutory authority. There is,
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his
statutory authority in this regard.

Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction
hased on s.25.32(7}. This argument attempts o disconnect the OPA's position when directed under (7)
by distinguishing the independence ianguage (that the OPA assumes all responsibilities and liabilities of
the Crown, ete.} provided for in {4) and (5). The main thrust of the strategy would be to portray the OPA’s
position when directed under (7) as somehow different to the position it is in when directed under (4).
Points to consider: ‘

= i one atternpts 1o argue (7) as an independent authority, disconnected from (4) and (8), there is
no explickt statutory restriction on Crown’'s ability or inability to further direct the OFA,

= Subsection (7) does refer back to clause (4})(a) in order {o isolate the “initiative” (e.g. procurement
contract) about which the {7) direction is to be made, and does not include explicit ianguage
relating to the transfer of responsibility and liability of the Crown to the OPA.

»  However, | view this approach as weak since, arguably {7) is an extension of (4) and part of the
sysiem of provisions which was designed to provide the Government with an aliernative
meachanism to transfer initiatives created under (4) fo the OPA, I does not operale as an
incdependent authority outside of those provisions.

= However, one presumably can not ignore the OPA's express “natural person powers” under
25.2(4) and, absent the express authority to further direct the OPA in relation 1o (7}, the issue is al
least overlaid with appreciable doubt. ’

= Finally, the system of provisipns relating to the OPA's independence once directed by the
Minister appears to me to militate toward the OFA having full, unfettered discretion to carry out
the terms of its direction once an initiative of this type is passed o it.

= However, the {7} argument does exist and may provide some very modest {weak, in my own
assessmeant) basis upon which to found a further direction to the OPA in relation to a CES
contract previously passed io it -

Relevant Statutory Provisions and Framework
= The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply
and capacity under EA 5.25.32(4) (references o demand management, reduction, gic.,, are excluded for this emall
as not directty relevant).

e}

O

This transitional authority expires on the OEB s approval of the OPA’s iI%’S’[ IPSP and follow-on

procurement process (EA 5.25.32(4)(a){i))

This transitional autherity is connected to EA s.25.32(7), the provision which authorizes the Minister to

“‘put” or "piace” contracts which have their genesis in a Crown procurement or initigiive with the OPA.
7



Those conitracts can be said o have their legal genesis in g Crown (including Crown agency such as
OEFC — ses (4)(h)) initiative, eic. reTercnccd in 25.22(4) but, having been fully negotiated, placed with the
OPA.

These ransitional authorities can be used both for the procurement of renewables and non-renswables,

o These provisions (26.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost-
recoverable procurement contract; compliant with the IPSP, which removes most of the regulatory risk re.
cosi-recovery.

o mportantly, in acoordance with 25. 32(5), once the confract or iniliative Is tfransferred to the OPA, the OPA
is responsibie for the completion of the initiative and the Crown is no longer responsible or lable for

same.

o

Assignment Back to Crown/Crown Agency ~ An Alternative Approach:

+«  Consideration can be given 1o persuading the OPA to exercise their contractual authority {1 believe under sub-
clause 16.5 (b-d} 1o unilaterally assign the contract back {o the Crown or a Crown agency, such as the OEFC.

= The main precondiion for this unilateral assigrment is that the party to whom the coniract is assigned must have
the same {or now lower) credit rating than that'of the OPA itself, as provided for by a recognized credii rating
agency such as Siandard & Poors, DBRS, eio., if succsssiul, the assignment back io the Crown would have the
legal effect of placing the Crown into the position of counter party o the coniract,

Advantages

_ = As counter party, all legal and commercial I'E:;E}Oﬂ‘:lbll?{y for all elemenis of the contract would be that of the
Crown's and not the OPA's. This may provide the Ministry with the distinet advantage of being able to direcily
negotiate or repudiate the contract, or to take what ever commercial step it wishes o taks, without having 1o be
concerned with the OPA's appetite fo take such step, as dictated by the OPA's Board of Dirsciors.

»  Essentially, this may provide the Minister or Government with the ability to control, i not the ultimate outcome of
fhe transaction, at ieast some of the major commercial steps and timing leading up the fitigation phase, should |t
go that far. '

Disadvantages

« The Crown or the Crown and the Crown Agency (e.g. OEFC) io whom the contract is passed WGuld be solety
legailly responsible for the outcoms

o The opportunity o distance Government from the ongoing progress of the transaction (project) would be
greatly diminished if not eliminated;

o There may be some commercial arguments that the OFA shares responsiiility (and therefore liabili fiy) fo
steps taken up to the date of the assignment back to the Crown,

= The Crown may net be in as sound 2 position fo manags the cen?raci (depending upon what entity within the
Crown the contract is assigned to];

= The Crown does not have the legal suthority to require the ranster back, but presumably the OFA would be open
to such an a siratlegy were its Board of Directors properly approached.

s The Crown would have fo warrant that the Agreement is “a valid and binding obligation. . enforceable in
accordance with its terms. "

Repudiation by OPA. Repudiation (sometimes described as “anticipatory breach”) occurs where a party to the contract
states its intention not to perform s obligation{s) under a contract or to abandon the contract. Repudiation, when
successful (8.9, accepied by the other party to the contract) is commoniy viewad as having the effect of nuliifying the
terms of the contract, and we use the ferm here (o refer to 2 wholesale denial or abandonment of the contract.
= In this particular instance, the OPA would dedlare its infention o abandon its obligations under the coniract,
presumably without legal justification beyond the adherence {o a direction or letier issued by Government.
»  Such a declaration would be delivered to Greenfisld by the OFA on or baiore the time at which its major
obligations are next to be parformed.
s if Greenfield were to accept the OPA's position in respect of i#s’ repudlc@tlon of the contract, the obligations of the
OPA would arguably continue on and Greenfleld would nonetheless sue for damages, elc.
«  Greendield may choose not to accept the OPA’s repudiation at first instance and continue to attempt, as bestit
can, to perform its own abligations under the confract In order to preserve s legal position guing forward.
= Careful consideration will have o be given by the OFPA and its advisors as to what terms of the contract are
‘essential” or fundamental, capable of forming the basis for repudiation, eic.

Points to consider
= There is some serious doubt as o whether the commercial / lepa! slep of the OPA repudiating the contract with

Greenfield would have the desired effect of halling construction by Greenfield.
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o

o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their
own accord, and may well require to be directed in order to take this step;

o Even where the OPA repudiates the coniract, Greenfield could continue on with its construction activities
{so tong as its own financing is sustainable), since it currently possesses all legal and regulaiory _
approvals to proceed with consiruction {pending the outcome of the current MOE renewed review of
refated activiiies).

o While Greenfield would be expected to take steps {o mitigate damages, arguably cessation of
construction is only one means by which it sould do so — that is, Greenfield could argue that continuing on
with the completion of the project would put it in the best position to generate income (deriving income
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the
terms of the contract. .

o Greenfield's pasition in respect of its major suppliers may limit its ability io instanily halt construction, in

- order to preserve its own legal position under its follow-on contracts.

Expropriation - LSB Energy would have to further research and anatyze options which are based on the Expropriations
Act {Ontario) and the authority provided in the " and potentially soficit the advice of CLOC on the circumstances under
which the Expropriation route can be utilized.

As per your most recent email, | will begin drafiing a form of direction for your consideration.
Thank yOil,

James

James P, H. Rehob

Senior Counsel

Ministry of Energy and

Ministry of Infrastructure

lLegal Services Branch

777 Bay Street, 4th Floor, Suite 425
Teoronto, ON M5G 2E5

Tel: 416-325-66706

Fax: 416-325-1781
iames.rehob®@ontario.ca

MNotice

This communication may be soliciter/client privileged and coniain confidential information only intended for the person(s)
to whaom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. -If you have received this message in error please notify the writer and permanently delete the message and
all attachmenis. Thank you. '
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Calwell, Carolyn (ENERGY)

From: Calwell, Carolyn (ENERGY)

Sent: October 31, 2011 510 PM

To: Rehob, James {(ENERGY); Perun, Halyna N, (ENERGY)
Subject: RE: Greerdield South Gas Plant - Legal Authority ssuas
James,

Thank you very much for this draft. | have no comments on it in and of itself.

Lwonder {and | really dont know) sbout a different approach: a diraction to rescind the original direction to enter info the
confract. An approach along these lines might say: "In recognifion that the Government no longer wishes to have the
OPA proceed with the 280 MW gas-fired generation facilily being developed by the Greenfield Souih Power Corporation
{the "proponent” which had been planned for the municipality of Mississauga (the "project”), and pursuant to my auihority
under 5. 25.52 of the Act, | hereby rescind the direction of [datel”

Such a direction might avoid getling into cancellation, repudiation or rescission but might lead to the same sutloome. Al
this same tims, this approach may just be too "cute”,

Ve could discus tomorrow, depending on when the drafl has to go up or into wider circulation.

Caralyn

From: Rehob, James {ENERGY)

Sent: Mon 31/10/2011 4:46 PM

To Rehob, James (ENERGY); Calwell, Carolyn {ENERGY); Perun, Halyna N. (ENERGY)
Subjeck: RE: Greenfield South Gas Plant - | egal Authority Issues

Privileced & Confidential Legal Advice / Solicitor & Client Privileged

Gctober 31, 2011

Halyna and Carofyn,

[ attach, for vour consideration, an initial draft of a direction designed (o cancel {rescind or repudiaie) the Greenfield South
gas generation plant {(Mississaugal Dwould suggest thal we consider providing, when appropriate (o do so, a draft o the
clieni(s) and the OPA for their consideration and comment.

Comments/revisions are welcome, and please Tee] free 1o change as necessary in order to meet any time commiimenis
o your end,

Kindly,

Jameas

From: Rehob, James (ENERGY)

Seni: Oclober 31, 2031 3:56 PM

Yo: Calwell, Carolyn (EMERGY}; Perun, Halyna M. (ENERGY)
Subjech: RE: Greenfield South Gas Plant - Legal Authorily Issues

Priviieasd & Confidential Leaal Advice / Soliciior & Client Privileged




Oclober 31, 2011

Good afternoon, Hatyna, b wriie in order to provide you with my views and analysis in relation to the authority to direct the
OPA as regards the Greenfield South Gas Plant contract, including our options, as | see them, in this regard. This email
has been updated to reflect the addition of the concept of "repudiation” and 1o integrate, as much as possible, commaeants
from Carclyn, which were received with thanks.

issuye:

¢ [oes the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation
to the Greenfield South contract?

Conclusions:

= No, the better view is that the Minisier does not have clear, legal authority to so direct the OPA.

o Based on the clear language of 5.25.32(4)-(7), and in particutar (4) and (5}, once the “initiative” (including
a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to
further direct the OPA in retation to that initiative.

o Any attempts to craft a direction which aims to provide the “look and feel” of a binding, statutory
direction to the OFA in relation to the Greenfieid South project are susceptible to legal challenge,
including a potential judicial review of the Minister's exercise of his statutory authority. There is,
in my opinion, a sound tegal basis to base such a chalienge in terms of the Minister having excesaded his
statutory authority in this regard.

o Potential reliance on 25.32{7}: There exisls a potential, though weak/modest, argument for a direction
based on s.25.32(7). This argument attempis o disconnect the OPA's position when directed under (7)
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of
the Crown, eig.) provided for in (4) and (3). The main thrust of the strategy would be 1o portray the OPA's
position when directed under {7) as somehow different to the position it is in when direcied under (4).
Points to consider:

= |If one attempis {o argue {7} as an independent authority, disconnected from (4) and (5}, there is
no explicit statutory restriction on Crown's ability or inability to further direct the OFPA,

= Subsection (7} does refer back to clause (4)(a) in order {o isolate the "initiative” {e.g. procurement
contract) about which the (7) direction is to be made, and does not include explicit language
relating to the transfer of respensibility and lability of the Crown to the OPA.

= Howaver, | view this approach as weak since, arguably {7} 1s an extension of {4} and part of the
system of provisions which was designed to provide the Government with an alternative
mechanism to transfer intiatives created under (4) to the OPA. | does not operate as an
independant authority outside of those provisions.

= Howsver, one presumably can not ignore the OPA’s express “natural person powers” under
25.2{4) and, absani the express authority to further direct the OPA in relation to (7), the issue is at
least overlaid with appreciable doubt.

= Finally, the system of provisions relating to the OPA's independence once directed by the
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out
the terms of its direction once an initiative of this type is passed to it.

s However, the (7) argument does exist and may provide some very modest {weak, in my own
assessment) basis upon which to found a further direciion to the OPA in relation to a CES
contract previously passed to it

Relevant Statutory Provisions and Framework
¢ The Minister has the authority to direct the OPA in relation o the procurement of non-renewable energy supply
and capacity under EA 5.25.32{4) (references to demand management, reduction, eic., are excluded for this email
as not directly relevant).
o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on
procurement process (EA s.25.32(4)(a)(ii))
o This transitional authority is connected to EA 5.25.32(7), the provision which authorizes the Minister to
“put” or “piace” contracts which have their genesis in a Crown procurament or initiative with the OPA.
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as
OEFC — see (4)(b)) initiative, stc. referenced in 25.32(4) but, having been fully negotiated, piaced with the
OPA.
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These transitional authorilies can be used both for the procurement of renewables and nen-renewables,

o These provisions (25.32{4),(7) have the legal effect of creating a contract which is deemed {0 be a cost-
recoverable procurement coniract, compliant with the (PSP, which removes most of the regulatory risk re.
costrecovery.

Importantly, in accordance with 25.32(8), once the confract or initiative is transferred to the OPA, the OPA
is responsible for the completion of the initiative and the Crown is no longer responsible or lable for

BaIMie.

Assigniment Back to Crownl/Crown Agency — An Alternative Approach:

Consideration can be given to persuading the OPA {o exercise thelr contractual authority (| believe under sub-
clause 16.5 (&-d3 to unilaterally assign the confract back o the Crown or a Crown agency, such as the OEFC.
The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have
the same (or now lower} credit rating than that of the OPA Hself, as provided for by & recognized credit rating
agency such as Standard & Poors, DBRS, eic.. f successiul, the assignment back to the Crown would have the
legal effect of placing the Crown into the position of counter party (o the contract

Advaniages

[

As counter party, all legal and commercial responsibility for all elements of the contract would be that of the
Crown's and not the OPA’s. This may provide the Ministry with the distinet advantage of being able o directly
negotiate or repudiate the confract, or to teke what ever commercial siep # wishes to fake, without having 1o be
concerned with the OPA’s appetite to take such step, as dictated by the GPA’s Board of Direciors.

Essentially, this may provide the Minisier or Government with the ability to control, if not the uliimate outcome of
the transaction, at least some of the major commercial steps and iming leading up the litigation phase, should it

go that far,

Disadvantages

&

The Crown or the Crown and the Crown Agenoy (e.g. OEFC) to whom the contract is passed would be solely
legally responsible for the cutcome

The oppaoriunity to distance Government from the ongoing progress of the ransaction (project) would be
greatly diminished if not eliminated;

There may be some commerciat argumenis that the OPA shares responsibility (and therefore Hability) for
steps taken up to the date of the assignment back o the Crow;

The Crown may not be in as sound a position fo manage the contract (depending upon what entity within the
Crown the confract is assigned to};

The Crown does not have the legal authority to require the transfer back, but presumably the OFA would be open
to such an a sirategy were iis Board of Directors propetly aporoached.

The Crown would have to warrant that the Agreement is "a valid and binding obligation. . .enforceable in

"

accordance with s terms. .

[

Repudiation by OPA. Repudiation (somelimes described as "anticipatory breach™} occurs where a party to the contract
states its infention not to perform ils obligation{s} under a contract or io abandon the contracl. Repudiation, when
suceessiul {2.g. accepted by the other party to the confract} is commonly viewed as having the effect of nullifying the
terms of the coniract, and we use the ferm here o refer to a wholesale denial or abandonment of the coniract.

&

i1 this particular instance, the CPA would declare its intention to abandon iis obligations under the confract,
presumably without legal justification bayond the adherence fo a direclion or letier issued by Government,

Such a declaration would be delivered lo Greenfield by the OPA on or before the time at which iis major
obligations are next to be performed. _

if Greenfield were to accept the OPA's pusition in respect of s’ repudiation of the coniract, the obligations of the
OPA would arguably cordinue on and Greentield would nonetheless sue for damages, etc.

Greenfleld may choose nol o accept the OPA's repudiation at first instance and continue o attempt, as best it
can, to perform its own obligations under the confract in order to preserve its legal position going forward.
Careful consideration will have 1o be given by the OPA and ils advisors as io what {arms of the contract are
‘essential” or fundamental, capable of forming the basis for repudiation, seto.

Foints o consider

&

There is some serous doubt as to whether the commercial / legal step of the OPA repudiating the contract with

Greenfield would have the dasired effect of halling construction by Greenfield,
The OPA as we understand their position thus far, may not be inclined to repudiate the confract of iheir

own accord, and may well reguire to be directed in order to take this step;

[}
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o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities
{so long as its own financing is sustainable), since it currently possesses all iegal and regulatory
approvals to proceed with construction {pending the outcome of the current MOE renewed review of
related activities).

o While Greenfield would be expecled to take steps 6 mitigate damages, arguably cessation of
construction is only one means by which it could do so — that is, Greenfield couid argue that continuing on
with the completion of the project would put it in the best poesition to generate income (deriving income
from bidding into the IESC-controlled market) and then suing the OPA for any differeniial based on the
terms of the contract.

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in
order to preserve its own legal pesition under its follow-on contracts,

Expropriation - |.SB Energy would have to further research and analyze opiions which are based on the Expropriations
Act {Cntario) and the authority provided in the ~ and potentially solicit the advice of CLOC on the circumstances under
which the Expropriation route can be utilized.

As per your most recent email, | wili begin drafting a form of direction for your consideration.
Thank you,

James

James P, H, Rehob

Senior Counsel

Ministry of Energy and

Ministry of Infrastructure

Legal Services Branch

777 Bay Street, 4th Floor, Suite 425
Toronto, ON MEG 2E5 :
Tet 416-325-6676

Fax: 416-325-1781

james. rehob@ontario.ca

Motice

This communication may be soticitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
ali attachments. Thank you.
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Calwell, Carcolyn (ENERGY)

From: Calwell, Carolyn (ENERGY)

Bent: Octiober 31, 2011 516 PM

To: Ferun, Halyna N, (ENERGY)

Subject: RE: Greerfield Scuth Gas Plani - Legat Authority lssues

Hi - you've probably now seen my response to James. | think # would be useful to discuss his approach before
circulating, if ime allows. [would ke to better understand why he drafted the way he did. [ think i's 2 complatsly
legitimateapproach {and one that will satisfy the OPA), but | wonder if there are other ways to do this. You have a beflier
sense of when the DM is expecting to see this. If we can, I would suggest sending over the advice, noting that we are
working on a direclion, discussing tomorrow and then sending over io CLOC before sending up to the DM,

By the way, | spoke to Daphne on Friday, This file is now with Shona (last name?) and Len Marcello. Shona didn't know
what was going on with the common interest privilege sgreemant but promised o find out. It sounded from Daphne like
Scott and Daphne had left 2 good draft and that she and Len needed 1o revisw it and get it in approvais. A draft leffer
shoutd presumably go to Len and Shona (or Fateh and Janet and leave them to sort it out).

Carolyn

From: Perun, Halyna N. (ERERGY)

Sent: Mon 331/10/2011 5:02 PM

Tor Calwell, Carolyn (ENERGY)

Subject: RE: Greenfield South Gas Plant - Lega! Authorily Issues

Hi Carolyn —if vou are able to iake a look at this in the nexi while, | would appreciate your commaents — | am off to the
Chiarelli briefing but will refurn to my compuier 1o review this (or version with your additions). Also — Dep has asked that
we engage MAG/CLOC — when do you think this should be done? | am nglined to send our advice with a draft to DM this
evening with a note that we'll send this over to CLOC for their Inputireview  — bui maybe we should simply do 50 now (i.e.
before sending anything to DM)?  Many thanks!

Hubma

Hedyna N, Peran

Alirector

Lagal Services Branch

Miristries of Energy & Infrastructure

777 Bay Strest, 4th Floor, Sulie 425
Toronto, ON M55 285

Ph (418) 325-6881 / Fax: (418) 325-1731
BE: {418} 6712607

E-mail: Halyna PerunZ@ontario.ca

Mofice .
This communication may be solicitor/client privileged and contain confidential information intended only for the person{s}
io whom it is addressed. Any dissemination or use of this informalion by others than the intended reciplent(s} is
orohibited. I you have received this message in error please notify the writer and permanently delele the message and
all attachments. Thank you, :

From: Rehob, James (ENERGY)

Sent: October 31, 2011 4:47 PM .
To: Rehob, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N, (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

 Privilenad & Confidential Legatl Advice / Solicitar & Client Privileged
H




October 31, 2011

Halyna and Carolyn,

attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South
gas generation plant (Mississauga). | would suggest that we consider providing, when appropriate to do so, a draft to the

client(s) and the OPA for their consideration and comment.

Comments/revisions are welcome, and piease feel free 1o change as nacessary in order to meet any time commiiments
on yaur end.

Kindly,

James

From: Rehob, James (ENERGY?

Sent: Ccdober 31, 2011 3:56 PM

To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY)
 Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Pri.viléqed & Confidential Legal Advice / Solicitor & Client Privileqged

October 31, 2011

Good afternoon, Halyna. |write in order to provide you with my views and analysis in relation to the authorily to direct the
OPA as regards the Greenfield South Gas Plant contract, including our options, as | see them, in this regard. This email
has been updated to refiect the addition of the concept of "repudiation” and to integrate, as much as possible, comments
from Carolyn, which were received with thanks. ' .

Issue:

= Does the Minister have clear, legal authority to direct the OPA o take any significant commercial steps in reiation
to the Greenfield South contract?

Conclusions:

» No, the better view is that the Minister does not have clear, legal authority to so direct the OPA.

o Based on the clear language of $.25.32(4)-(7), and in particular {4) and (5), once the “initiative” (including
a procurement contract} is passed to the OPA, the Crown ceases to have any direct legal authority to
further direct the OPA in relation to that initiative. .

o Any attempts to craft a direction which aims to provide the “look and feel” of a binding, statutory
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge,
including a potential judicial review of the Minister's exercise of his statutory authority. There Is,
it my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceaded his
statutory authority in this regard.

o Potential reliance on 25.32(7): There exisis a potential, though weak/modest, argument for a direction
based on 5.25.32(7). This argument attempts to discennect the OPA’s position when directed under (7}
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of
the Crown, etc.) provided for in {4) and (5). The main thrust of the sirategy would be {o portray the OPA’s
positicn when directed under (7} as somehow different 1o the position itis in when direcled under (4),
Points to consider:

» if one attempis to argue (7) as an independent authority, disconnected from (4) and (5), there i3
no explicit statutory restriction on Crown's ability or inability to further direct the OPA.

= Subsection (7) does refer back io clause (4){a) in order o isolate the “initiative” (e.q. procdrement
contract) about which the (7) direction is to be made, and does not include explic language
relating to the transfer of responsibility and liability of the Crown to the OPA.
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= However, | view this approach as wesk since, arguably (7) is an extension of {4) and part of the
system of provislons which was designed o provide the Government with an alternative
mechanism o fransfer iniiatives created under (4} to the OPA. It does not operate as an
indepandent authority cutside of those provisions,

= However, one presumably can not ignore the OPA’s express “natural person powers” under
25.2{4) and, absent the express authorlty to further direct the OPA In relation 1o {7), the issue s at
lzast overlald with appreciable doubt.

= Finaily, the system of provisions relating o the OPA’s independence once directed by the
Minister appears to me to militate foward the OPA having full, unfettered discretion to carry out
ihe terms of is direction once an initiative of this type is passed o it

= Mowever, the (7} argument does exist and may provide some very modest (weak, in my own
assessment) basis upon which io found a further direction to the OPA in relation to a CES
contract previousty passed o .

Relevant Statutory Provisions and Framework

&

The Minister has the authority fo direct the OPA in relation to the procurement of non-renewable energy supply
and capacity under £A s.25.32(4) (feferences to demand management, reduction, eic., are exciuded for this email
not directly relevant).
o This transitional authority expires on the OFB's approval of the OPA’s first IPSP and follow-on
procurement process (EA ¢ 258 32{4¥a)il))
o This transiiional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to
*out” or "place” contracts which have their genesis in a Crown procurement or initiative with the OPA,
Those contracis can be said {o have their legal genesis in 8 Crown (including Crown agency such as
CEFC — see {4)b)} infliative, efc. referenced in 25.32(4) but, having been fully negotiated, placsd with the
OPA,
o Inese transitlonal authoriies can be used both for the procursment of renewables and non- renewab!e:,
o 1hese provisions (25.32(4),(7)) have the lega! effect of creating a contract which is deemed o be a cost-
recoverable procurement coniract, compliant with the PSP, which removes most of the regulatory risk re.
. cost-recovery. '
o lmpoﬂmnﬂy in accordance with 25.32(5), once the contract or inftlative is ransferred to the OFA, the GPA
is responsible for the completion of the initistive and the Crown is no longer responsible or liabie for
samae,

Assigriment Back to Crown/Crown Agency — An Alternative Approach;

Consideration can be given to persuading the OPA 1o exercise their contractual authority {1 believe under sub-
clause 16.5 (b-d) lo unilaterally assign the confract back to the Crown or a Crown agency, such as the OEFC.
The main precondition Tor this unfiateral assignment is that the parly to whom the contract is assigned must have
the same {or now lower) credit rating than that of the OPA iiself, as provided for by a recognized credit rating
agency such as Standard & Poors, DBRS, etc.. i successiul, the assignment back {o the Crown would have ihe
iegal effect of placing the Crown into the position of counter party to the contract.

Advantages

&

As counter party, all legal and commercial responsibility for all elements of the contract would be that of the
Crown's and not the OPA’s. This may provide the Ministry with the distinct advantage of being able o directly
negotiate or repudiate the confract, or to take what ever commercial step i wishes to take, without having o be
concerned with the OPAs appelite to take such step, as dictated by the OPA’s Board of Uirectors.

Essentially, this may provide the Minisier or Government with the ability to sontrol, if not the uitimate ocutcome of
the transaction, al least some of the major commercial steps and timing leading up the litigation phase, should it
go that far.

Disadvantages

&

The Crown or the Crown and the Crown Agenocy (e.g. OEFC) to whom the contract is passed would be solely

tfegally responsible for the oulcome
o Theopporiunity to distance Government frorn the ongoing progress of the transaction (project) would be

greatly diminished if not eliminaled;
o There may be some commercial arguments that the OPA sharas responsibility (and therefore liability) for
stens taken up 1o the date of the assignment back io the Crown;
The Crown may not be In as sound a posiiion to manage the coniract {depending upon what entity within the
Crown the conlract is assigned to};
The Crown does not have the legal authority to reguire the transfer back, but pre%umai}ly the OPA would be opern
o such an a stralegy were its Board of Directors properly approached.
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= The Crown would have to warrant that the Agreement is “a valid and binding obligation...enforceable in
accordance with its terms...” :

Repudiation by OPA. Repudiation (sometimes described as “anticipatory breach™) ocours where a party to the contract
states its intention not to perform its obligation(s) under a contract or fo abandon the contract. Repudiation, when
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the
terms of-the contract, and we use the term here to refer fo a wholesale denial or abandonment of the contract,
= inthis particular instance, the OPA would declare its intention to abandon its obligations under the contract,
presumably without legal justification beyond the adherence to a direction or letter issued by Government.
= Such a declaration would be delivered 1o Greenfield by the OPA on or before the time at which iis major
obligations are next te be performed.
« if Greenfield were to accept the OPA’s position in respect of its’ repudiation of the contract, the obligations of the
OPA would arguably continue on and Greenfield would nonetheless sue for damages, eic.
»  Greenfield may choose not to accept the OPA's repudiation at first instance and continue to atiempt, as best it
can, to perform its own obligations under the contract in order to oreserve its legal position going Torward,
«  Careful consideration will have to be given by the OPA and its advisors as 1o what terms of the contract are
"essential” or fundamental, capable of forming the basis for repudiation, stc. .

* Points to consider \
»  There is some serious doubt as to whether the commercial / legal step of the OPA repudiating the contract with
Greenfield would have the desired effect of halting construction by Greenfield.

o]

The OPA, as we understand their position thus far, may not be inclined to repudiaie the contract of their
own accord, and may well require to be directed in order to take this step;

Even where the OPA repudiates the contract, Greenfield could continue on with its construction aciiviies
(s0 long as its own financing is sustainable), since it currently possesses all legat and regulatory
approvals {o pfoceed with construction (pending the outcome of the current MOE renewed review of
related activities).

While Greenfield wouid be expeacted fo take steps to mitigate damages, arguably cessation of
consiruction is only one means by which it could do so — that is, Greenfield could argue that continuing on
with the completion of the project would put it in the best position to generate income {deriving income
from bidding into the IESO-cortrolled market} and then suing ths OPA for any differential based on the
terms of the contract. ‘ -
Greenfield's position In respect of its major suppliers may limit its ability 1o instantly halt construction, in
order to preserve its own legal position under its follow-on contracts.

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations
Act (Ontario} and the aythority provided i the ™ and potertially solict the advice of CLOC on the drcumstances under

which the Expropristion route can be utilized,

As per your most recent email, | will begin drafting a form of direction for your consideration,

Thank you,

James

James P. H. Rehob

Senior Counsel

Ministry of Energy and
Minisiry of Infrastructure
l.egal Services Branch



b
777 Bay Sireat, 4th Floor, Sulte 425
Toronio, ON M&G 2E5
Tel: 416-325-8676
Fax: 416-325-1781
iames. rehob@bontario.ca

Motice

This communication may be solicitor/client privieged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipieni(s}) is
prohibited. i you have received this message in error please nofify the writer and permanently delste the message and
all attachments. Thank you,






Calwell, Carolyn (ENERGY)

From: Rehoty, James (ENERGY)

Sent: October 31, 2011 5:36 PM

To: Calwell, Carolyn (ENERGYY, Perun, Hatyna M. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Thanks very much, Caralyn ~ an excellent thought indeed. | could see the rescission (or revocation) of a direction being a
viabte approach weare the original direction not to have dealt with so many different projects {there were several set out in
a chart within the direction) — The Direction originally listed seven cortracts/projects, bt several (including one or two
others involving Greenfield Power) were cancelled, Perhaps this alone could be finessed {e.q. revoke only that portion of
the direclion that deali with the Greenfield South project). | do wonder, however, whether revoking the original direction
might actually place the OPA in a less clear legal position going forward regarding the steps it has taken thus far. Happy
in consider your good idea further, al ong with vou, and thanks for vour inout on my earlier advice plece as well- very
much appreciated, indesd! :
Kindly,

. dames

From: Calwell, Carolyn (ENERGY)

Zent: October 31, 2011 5:10 PM

To: Rehob, James (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

James,

Thank you very much for this drafl. | have no comments on i in and of iiself,

lwonder {and | reaily don't know) about g different approash a direction {0 rescind the original direction to enter into the
contract. An approach along these lines might say: "In recognition that the Govarnment no longer wishas (o have the
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation
(the "proponent™) which had been planned for the municipality of Mississauga (the "project”™), and pursuant to my authority

under 5. 25.32 of the Adt, | hereby rescind the direction of [date]”

Such & direction mighl avoid getting inte canceliation, repudiation or rescission buz might lead to the same oulcome. Al
this same time, this approach may just be oo’ cute '

We could discus tomorrow, depending on when the draft has to go up or into wider sirculation.

Carolyn

From: Rehob, James (ENERGY)

Sent: Mon 31/10/2011 4:46 PM

To: Rehob, James (ENERGYY; Calwell, Carclyn (ENERGYY; Perun, Halyna K. {ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Privileged & Confidantial Legal Advice | Soliciior & Client Privileced

October 31, 2011

Halyna and Carolyn



{

Fattach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South
gas generation plant (Mississauga). | would suggest that we consider providing, when appropriate to do so, a draft to the
~ client{s) and the OPA for their consideration and comment..

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments -
or your end. ’ :

Kindly,

James

From: Rehob, James (ENERGY)

Sent: October 31, 2011 3:56 PM

To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Privileged & Confidential Legal Advice / Solicitor & Client Privileged

October 31, 2011

Good afternoon, Halyna. | write in order to provide you with my views and analysis in relation t© the authority tc direct the
OPA as regards the Greenfield South Gas Plant contract, including our options, as | see them, in this regard. This email
has been updated {o refiect the addition of the concept of “repudiation” and io integrate, as much as possible, comments
from Carolyn, which were received wilh thanks.

Issue;

= Does the Minister have clear, legat authority {0 direct the OPA o take any significant commercial steps in relation
. 1o the Greenfigld South contract?

" Conglusions:

» No, the better view is that the Minister does not have clear, legal authority to so direct the OPA.

v Based on the clear language of 8.25.32{4)-{7), and in particular (4} and (5}, once the "initiative”™ (including
a procuremert contract) is passed to the OPA, the Crown ceases to have any direct legal authority to
further direct the OPA in relation to that initiative,

o Any attempts to craft a direction which aims to provide the “look and feel” of a binding, statutory
direction to the OPA in relation o the Greenfield South project are susceptible to legal challenge,
including a potential judicial review of the Minister's exercise of his statutory authority. There is,
in my apinion, a sound legal basis to base such a chailenge in terms of the Minister having exceeded his

- statutory authority in this regard. ‘

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction
based on £.25.32(7). This argument attempts to disconnect the CPA's position when directed under (73
‘bry distinguishing the independence language (that the OPA assumes all responsibilities and Habilities of
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's
nosition when directed under (7) as somehow different to the position it is in when directed under (4).
Points to consider:

» |f one attempts to argue {7) as an independent authority, disconnecied from (4) and (9), there is
no explicit statutory restriction on Crown's ability or inability to further diréct the OPA.

= Subsection (7) does refer back to clause (4)(a) in order to isolate the “initiative” (e.g. procurament
contract) about which the (7) direction is o be made, and does not include explicit language
relating to the ransfer of responsibitity and liability of the Crown to the OPA,

= However, | view this approach as weak since, arguably (7} is an extension of (4) and part of the
system of provisions which was designed to provide the Government with an alternative
mechanism to transfer initiatives created under {(4) to the OPA. It does not operate as an
independent authority outside of those provisions.



= However, one presumably can not ignore the OFA’s express "natural person powers” undsr
25.2(4) and, absent the express authority {o further direct the OPA irvrelation to (7), the issue is at
least overlaid with appreciable doubt. ‘

= Finally, the system of provisions relating to the CPA's Independence once directed by the
Minister appears to me to miitate toward the OPA having full, unfetiered discration to carry out
the terms of its direction once an initiative of this type is passed {o & _

= However, the (7 argument does exist and may provide some very modest (weak, in my own
assessment} basis upon which to found a further direction to the OPA in relation o a CES

contract previously passed o iL

Relevant Statutory Provisions and Framework

@

The Minister has the authority to direct the OPA in relation to the procurement of norerenewable ener'gy supply
and capacity under £A 8.25.32(4) (references to demand management, reduction, etc., are excluded for this email

as not directly relevant}. )
This fransitional authority expires on the CGEB's approval of the OPA's first IPSE and follow-on

procurement process (BEA s.25.32(43) &)

This fransitional authority is connecied to EA 8.25.32{7), the provision which authorizes the Minister to
“put” or “place” contracts which have their genesis in a Crown procurement ot initiative with the OP AL
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as
CEFC —see (4)(b)) initiztive, efc. referenced in 25.32(4} but, having been fully negotiated, placed with the
OPA,

Thesse transitional authorities can be used both for the procurement of renewables and non-renewables,
These provisions {25.32{(4),{7}) have the legal effect of creating a confract which is deemed io be a cost-

<r

t)
recoverable procurement contract, compliant with the PSP, which removes most of the regulatory risk re..
cost-recovery. ‘

o mportantty, 0 accordance with 25.32(58), once the contract or initialive is transferred {o the CPA, the OPA

is responsible for the completion of the inftiative and the Crown is no longer responsible or Hiable for
same.

Assignment Back to Crown/Crown Agency — An Alternative Approach:

Consideration can be given to persuading the OPA to exercise their contractual authority (| belisve under sub-
clause 16.5 (- o unllaterally assign the contract hack to the Crown or a Crown agency, such ag the OEFC,
The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have
the same {or now lower) oredit rating than that of the OPA iiself, as provided for by a recognized credit rating
ageney such as Standard & Poors, DBRS, eic.. I successiul, the assignment back to the Crown would have the
legal effect of miacing the Crown into the position of counter parly to the contract.

Advantages

[

As courter party, alt legal and commercial responsibility for all elements of the cornitract would be that of the
Crown's and not the OPA’s. This may provide the Ministry with the distinet advantage of being able o dirsctly
negotiate or repudiate the contract, or 1o take what ever commercial step it wishes o take, without having 1o be
concamed with the OPA’s appetite o take such step, as dictated by the GPA's Board of Directors.

Essentially, this may provide the Minisier or Government with the ability fo conirol, if not the uliimate ouicome of
the transaction, at least some of the major commaercial steps and timing leading up the litigation phase, should it
qo that far.

Disadvantages

L]

3

The Crown or the Crown and the Crown Agency {e.g. OEFC) to whom the contract is passed would be solely
iegally responsible for the oulcome

o The opporiunity to distance Government from the ongaing progress of ihe transaction (project) would be
greally diminished i not eliminated;
There may be seme commercial arguments that the OPA shares responsibility {and therefore liability) for
steps taken up to the date of the assignment back o the Crown;
The Crown may not be in as sound a position o manage the confract {depending upon what entity within the
Crown the contract is assigned to);
The Crown does not have the legal authority {o reguire the transfer back, but presumably the OFA would be opsen
o such an a strategy were its Board of Directors properly approached.
The Crown would have o warrant that the Agreement is “a valid and binding abligation.. enforceable in

.

accordance with its ferms. .7

o]



i

Repudiation by OPA. Repudiation (sometimes described as “anticipatory breach”) occurs where a party to the contract
states its intention not to perform its obligation{s} under a contract or to abandon the contract. Repudiation, when

successful {e.g.

accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the

terms of the contract, and we use the term here to refer to a wholesale denial or abandonmerit of the contract.

= In this particular instance, the OPA would declare its intention to abandon its obligations under the contract,
presumably without legal justification beyond the adherence to a direction or letter issued by Government.

s Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its ma}or
obligations are next to be performed.

= i Greenfield were to accept the OPA's position in respect of its' repudiation. of the contract, the obligations of the
OFa would arguably continue on and Greenfield would nonetheless sue for damages, etc.

» Greenfield may choose not to accept the OPA’s repudiation at first instance and continue to aﬁempt as best it
can, to perform its own obligations under the coniract in order to preserve its legal position going forward.

¢ Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are
‘essential” or fundamental, capable of forming the basis for repudiation, etc.

Points to consider :
e There is some serious doubt as to whether the commerciatl / legal step of the OPA repudiating the contract with
Greenfield would have the desired effect of halting construction by Greenfleld.

O
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The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their
own accord, and may well require io be directed in order tg take this step;

Even where the OPA repudiates the contract, Greenfield could continue on with its construction activilies
{so long as its own financing is sustainable), since it currently possesses all iegal and regulatory
approvals to proceed with construction {pending the ouicome of the current MOE renewed review of
related activilies).

While Greenfield would be expecied o take sieps to mitigate damages, arguably cessation of
construction is only one means by which it could do so —that is, Greenfield could argue that continuing on
with the completion of the project would put it in the best position to generate income (deriving income -
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the
terms of the coniract.

Greenfield's position in respect of its major suppliers may limit iis ability to instantly halt construction, in
order to preserve #is own tegai position under ifs follow-on contracts.

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations

Act {Ontarie) and the authority provided in the " and polentially solicit the advice of CL.OC on the circumstances under
which the Expropriation route can be utilized.

As per your most recent email, | will begin drafting a form of direction for your consideration.

Thank you,

James

James P, H. Rehob

Senior Counsel

Ministry of Energy and
Ministry of Infrastructure
Legal Services Branch

777 Bay Street,

4th Floor, Suite 425

Toronto, ON M5G 2E5
Tel: 416-325-6676
Fax: 416-325-1781



izmes.rehobh@ontario.ca

Notice
Thi= communication may be solicitor/client priviieged and contain confidential information only intended for the person(s)

towhom it is addressed. Any dissemination or use of this information by others than the inlended recipient{s} is
profibited. I vou have received this messege in error please notify the writer and permanenily delele the message and

all sttachmenis, Thank you
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Calwell, Carolyn (ENERGY)

From: Ferun, Halyna N. (ENERGY)

Sent: October 31, 2011 818 P

Ta Lindsay, David (ENERGY)

Cr Jennings, Rick (ENERGY}; Silva, Joseph (ENERGYY; Calwell, Caralyn (ENERGY)
Subject: Greenfield South Gas Plant '

Privileqged and Confidential

For your consigeration, our analysis with respect to

(1) The Minister's authority to lssue a direction to the OPA in regards to the Greenfield South Gas Plant coniract;
(2y An aflernative approach that could include assignment of the contract hack to the Crown; and
(33 Repudiation of the contract by the OFA and whether this would halt the construction.

Ciur shorl answers:

(1} We are proceeding to develop a Minister's direction to the OFA thal we'll send to MAG tomarrow for review and
comment, in the event that & direction may be desired; however, the Minister does not have clear legal authority to direct
the OPA to take any significant commercial sieps in relation (o the contract. We note that the risk of proceeding with a
direction is that the proponent could bring a judicial review challenging the Minister's decision fo issue a direction, which
ety would be successful. Further, this type of dosument is likely 1o be used against the govarmmeant as evidence of the
aovernment's interference in a contract in any fulure lawsuit brought by the proponent.

(2} We analysed the possibility of assignment of the contract back to the Crown. As you'll see this is certainly possible.
The advaniage of this approach is that the Minister/Government controls the cutcome without having o rely on the OPA's
Roard of Directors. However, there are a number of significant disadventages,

{(3) Repudiation of the contract by the OFA may not hali the construction. As Greenfield currently possesses all legal and
regulatory approvals, and provided its own financing is sustainable, it could continue construction despite any repudiation

of the contract.

As per your request, | wilt let MAG know that a drafl direction will be coming thelr way tomorrow {we will also ask Fick ig
review i before we send it to MAG). I you'd Bike anything further or different, please let me know. I'd be happy (o review

with you furiher.

FHalyna

Halyna N. Perun

AfDirector

tegel Services Branch

Minisirfes of Energy & Infrastruciure

777 Bay Street, 4th Floor, Suile 425
Toronto, ON MEG 2E5

Fho (416) 325-6681 / Fax: (416} 325-1781
BR: (416) B71-2607

E-mail Halyna Perun2@ontario.ca

Motice
This commurdcation may be solicttor/clisnt priviieged and contain confidential information intended only for the personis)

to whom I is addressed. Any dissemination or uss of this information by others than the Intended recipieni(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments, Thank you.



From: Rehob, James (ENERGY)

Sent: Mon 31/10/2011 3:56 FM
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Privileged & Confidential Leqgal Advice { Solicilor & Client Privileged

October 31, 2011

Gaood afternoon, Malyna. | write in order to provide you with my views and analysis in relation to the authority {o direct the
OPA as regards the Greenfield South Gas Flant contract, including our options, as | see them, in this regard.

lssue:

« Does the Minister have clear, lsgal authority ¢ direct the OPA o take any significant commercial steps in relation
to the Greenfield South contract?

Conclusions:

s HNo, the betier view is that the Minister does not have clear, legal authority to so direct the OPA.

o]

9]

Based on the clear language of 5.25.32(4)-(7), and in particular {4) and {5), once the “initiative” (including
a procurement contract) is passed to the OPA, the Crown ceases 10 have any direct legal authority to
further direct the OPA in relation to that initiative.

Any attempis to craft a direction which aims to provide the “look and feel” of a binding, statutory
direction to the OPA in relation to the Greenfield South project are susceptible to legal chalienge,
including a potential judicial review of the Minister's exercise of his statutory authority. There is,
it my opinion, a sound tegal basis to base such a chailenge in terms of the Minister having exceeded his
statutory authority in this regard.

Potential refiance on 25.32(7): There exists a potential, though weak/modest, argument for a direction
based on 5.25.32(7), if one can get past the wording of that section on its face. This argument attempts
to disconnect the OPA’s position when direcied under {7} by distinguishing the independence language
{that the OPA assumes all responsibilities and liabiiities of the Crown, etc.) provided for in (4) and (5),
The main thrust of the strategy would be to portray the OPA’s position when directed under (7) as
somehow different to the position it is in when directed under (4).

Points to consider;

= |f one attempts {o argue (7} as an independent authority, disconnected from (4} and (5), there is
no expicit statutory restriction on Crown'’s ability or inability to further direct the OPA.

s Subsection (7) does refer back to clause (4{a} in order to isolate the “Initiative” {8.9. procurement
contract) about which the {7) direction is to be made, and does not include explicit language
relating to the transfer of responsibitity and liability of the Crown to the GPA.

s However, | view this approach as weak since, arguably (7} is an extension of {4} and part of the
system of provisions which was designed to provide the Government with an alternative
mechanism to transfer initiatives created under (4) {o the OPA. It does not operate as an
independent authority outside of those provisions.

= Howaver, ane presumably can not ignore the OPA’s express "natural person powers” under
25.2(4) and, absent the express authority to further direct the OPA in relation to {7). the issue is af
least gveriaid with appreciable doubt.

= Finally, the system of provisions relating to the QPA's independence once directed by the
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out
the terms of its direction once an initiative of this type is passed to it.

s However, the (7) argument does exist and may provide some very modest (weak, in my own
assessment) basis upon which 1o found a further direction io the OPA in relation to a CES
contract previously passed o il.

Relevant Statutory Provisions and Framework



2.

The Minister has the authority 1o direct the OPA in relation to the procurement of non-renswable energy supply
and capacity under EA $.25 32(4) (references lo demand management, reduction, elc., are excluded for this amail

as not direcily relevant},
This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on

procuremant process (EA s.25.32{41a )i}

This transitional authorily is connected fo BA s.25.32(7), the provision which authorizes the Minisier o
“nut” or “place” contracts which have their genesis in a Crown procurement or injtiative with the OPA,
Those contracts can be said o have their legal genesis in a Crown {including Crown agency such as
OEFC - see (4)(b)) initiative, etc. referenced in 25.32(4) bui, having been fully negotiated, placed with the
OPA,

These transitional authorities can be used both for the procurament of renewables and non-renewables,
These provisions (25.32(4),(7)) have the legal effect of crealing & contract which is deemed to be 3 cost-
recoverable procurement contract, compliant with the 1PSP, which removes most of the reguiatory risk re,
COS-recovery.

frmpartantly, In accordance with 25.32{5}, once the contract or initistive is transferred to the OPA, the OPA
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for

[

same.
Assignment Back to Crown/Crown Agency — An Alfernative Approach:

Consideration can be given to persuading the OPA o exercise thelr contractual authority {§ belisve under sub-
clause 16.5 {d) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC.

The main precondition for this unilateral assignment is that the parly to whom the contract is assigned musi have
the same {or now lower} credif rating than that of the OPA itseli, as provided for by a recognized credit rating
agency such as Standard & Poors, DBRS, eto.. if successiul, the assignment back to the Crown would have the
iegal effect of placing the Crown into the position of counter party o the contract.

Advantages

As counter party, all legal and commercial responsibility for all elemenis of the contract would be that of the
Crown's and not the OPA’s. This may provide the Minisiry with the distinct advantage of being able to directly
negotiate or repudiate the coniract, or to take what ever commercial siap it wishes to take, without having 1o be
concerned with the OPA's appetite to take such step, as dictated by the OPA’s Board of Directors.

Essentially, this may provide the Minister or Gavernment with the abifity to control, If not the ultimate outcome of
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it

T w

ao that far,
Dizsadvaniages
The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would he solely

legally responsible for the oulcome
The opportunity to distance Government from the ongoing progress of the transastion {project} would be

greatly diminished if not eliminated,

There may be some commercial arguments that the GFA shares responsibility (and therefore Hability) for
steps taken up to the date of the assignment back to the Crown;

The Crown may not be I as sound a position o manage the conlract (depending upon what entity within the
Crown the coniract is assigned fo};

The Crown does not have the legal authorily to require the transfer back, but presumably the OPA would be open

to such an a sirategy were its Board of Direclors properly approached.
The Crown would have to warrant that the Agresment is "a valid and binding obligation. . enforceable in

@

]

aceordance with iis terms., )

Repudiation by OPA. Repudiation (sometimes described as “anticipatory breach”) oceurs where a party to the confract
states its intention not to perform iis obligation(s} under a coniract or to abandon the contract. Repudiation, when
successiul (.9, accepted by the other party o the contract) s commonly viewed as having the effect of nuliifying the
terms of the confract, and we use the term here to refer to 2 wholesale denial or abandonment of the confract.

I this particular instance, the CPA would declare its intention to abandeon s obligations under the contract,
presumably without legal justification beyond the adherence to a direction or letter issued by Government.

Such a declaration would be delivered to Greenfield by the OPA on or before the fime at which its major
obligations are next to be performed,

if Greenfisld were to accept the OPA's position in respact of its’ repudiation of the coniract, the obligations of the
OPA would arguably continue on and Greenfisld would nonetheless sue for damages, etc.

&

3
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«  Greenfield may choose not to accept the OPA’s repudiation at first instance and continue to attempt, as best i
can, to perform its own obligations under the contract in order to preserve its legal position going forward.
= Carefui consideration will have to be given by the OPA and its advisors as to what terms of the contract are
“essential” or fundamental, capable of forming the basis for repudiation, elc,

Points to consider
= There is some serious doubt as to whether the commercial / legal step of the OPA repudiating the contract with
Greenfigld would have the desired effect of halting construction by Greendield.

o The OPA, as we understand their position thus far, may not be inclined io repudiate the contract of their
own accord, and may well require to be directed in order {0 take ihis step;

o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities
(so long as is own financing is sustainable), since it currently possesses all legat and reguiatory
approvals to proceed with construction (pending the outcome of the current MOE renawed review of
related aclivities).

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of
construction is only one means by which it could do 50 — that is, Greenfield could argue that continuing on
with the comgpletion of the project would put it in the best position to generate income {(deriving income
from bidding into the IESO-controlied market) and then suing the OPA for any differential based on the
terms of the contract.

o Greenfield's position in respect of iis major suppliers may limit its ability to instanily halt construction, in
order to preserve its own legal position under its Tollow-an contracts,

Expropriation - LSB Energy would have {o further research and analyze options which are based on the Expropriations
Act (Ontario) and the authority provided in the Minfsiry of Infrastructure Act, 20171 and potentially soficit the advice of
CLOC on the circumstances under which the Expropriation route can be utilized.

As per your most recent email, | will begin drafting a form of direction for your consideration,
Thank you,

James

James P. H. Rehob

Senior Counset

Ministry of Energy and

Ministry of Infrastructure

Legal Services Branch

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2EB

Tel, 416-325-6676

Fax: 416-325-1781
igmes.rehob@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whorn it is addressed. Any dissemination or use of this information by others than the intended recipieni(s} is
prohibited. If you have received this message in error please notify the writer and permanently deleie the message and
all attachments. Thank you.



Calwell, Carclyn (ENERGY)

From: Ferun, Halyna N, (ENERGY)

Sent: MNovember 1, 2011 €15 AM

To: Calwell, Carolyn {(ENERGY)

Subject: Mississavga Gas Plant - Common interest Frivilege Agreement with OPA
Attachments: BN Common interest Priv.doc; OPA-Energy Common Interest Agreement.doc

Hi Carolyn ~ Could vou please review this version of common interest agreament and let me know i vou're comfortable
with its contents? Craig would like to know that DM Lindsay is fine with the agreement before sending it io Mike. He's
already been in touch directly with Mike.  Thank you!

Habyna

Halyna N, Perun

Allirector

Legal Services Branch

Ministries of Energy & Infrastruciure

777 Bay Streel, 4th Floor, Suite 425
Toronte, ON MBG 2E5

Ph: (416) 325-6681 / Fax: (418) 325-1781
BE: (416 671-2607

E-omail: Halyna PerunZ@ontario.ca

MNotice
This communication may be solicitor/client privileged and contain confidential information intended only for the personis)

to whom i is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. [t vou have recelved this message in error please notify the writer and permanently delete the message and
all atfachments. Thank you.

From: Slater, Craig (JUS)

Sent: November 1, 2011 8:50 AM

Ta: Perun, Halyna N. (ENERGY)

e Salirn, Fateh (JUS); Marsello, Leonard {3US); Compton, Shona (JUS); Scarfone, Janet {JUS)
Subject: FW: Mississavga Gas Plant - Common Interest Privilege Agreerment with OFPA

Hatyna,
Here is the common interesi privilege agreement. Once vou let us know that your clisnt is fine with the agreement, we will
send it to Mike Lyie for review. The agreement comiemplates that Deputy Lindsay will execute. For that reason, we are

inctuding our draft A note for assisiance in briefing him. Fes! free to use the content, but understand that this is a draft
note that is not approved by the AG or DAG.

H you need assistance with the letter to the OPA, pleass conlact either Len or Shona.

Thanks

Sent: October 31, 2011 1228 PM

To: Slater, Cralg (JUS); Scarfone, Janet (JUS)

Loy Bvard, Caitlin {JUS)

Subject: Mississauga Gas Plant - Common Interest Privilege Agreement with OBA



Craig, Daphne and Scott prepared a commaon interesi privilege agreement for the Mississauga plant based on the .
Gakville version. Len and | reviewed and discussed whether it should be more broadly drafted to also cover litigation. Len
wants 1o go with their original version for now. | have revised the briefing note to reflect those discussions. Janet has
approved. The electronic versions of the documentis are attached — hard copy to follow.

Shona L. Compton, LL.B.
Counssl

Crown Law Office - Civil
720 Bay Street, 8th Floor
Toronio ON M7A 250D

Tel: 416 327-9889
Fax: 416 326-4181
Email: Shona.Compton@entario.ca

IMPORTANT NOTICE

This communication may conizin confidential information and may be subject to solicitor-client privilege. I you have
received this message in error, please notify me immediately and delete this message without copying, printing,
disseminating or forwarding it {o anyone.
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BACKGROUND

e The Crown would like 1o enter into 2 comimon interest privilege agreement with the
Ontario Power Authority ("OPA™). This agreement would relate o the resclution of
issues that have arisen in connection with an agreement between the OFA and
Greenfield South Power Corporation ("Greenfield”) to construct a gas plant in
Mississauga.

e« The OPA is established under the Eleciricity Act, 1888, That siatule stipulates that
the OPA is not an agent of the Crown for any purpose: see s. 6. Thus, unless
common interest privilege applies, the sharing of privileged information between the
Crown and OPA would waive privilege.

« Aftached is a draft common interest privilege agreement. This agreement is based
upon the common interest privilege agreament that was previ Guc;%y entered into
between the Crown and OFA in relation 1o the TransCanada Pipeline matier.

DISCUSSION:
An Exception to the Doctrine of Waiver

« Common interest privilege is a dociring that permits the sharing of solicitar-client and
litigation-privileged materials without walving the privilege in those materials, The
doctrine is an mcep‘zion to the principle of waiver. As is well-known, privilege can be
lost where it s "walved”. However, the courls have held that, whare common inferest
privitege applies, pri vx%eged communications may be shared with third parties without
waiving privilege. H is important to emphasize that the docltrine of common interest
privilege does not creale a new privilege. it applies to communications that are
already privileged. What the doctrine does is to protect those privileged
commiunications by stipulating that, where perties share a common interest, they
may disclose privileged communications 1o each other without waiving the privilege
that exists in those documents or communications. The doclrine applies to both
solicitor client privilege and to litigation privilege.
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This doctrine of common interest privilege originated in the litigation context. The
doctrine was first articulated by Lord Denning in Buttes Gas and Oil Co. v. Hamner
(No. 3), {19801 3 Al E.R. 475 (C.A.}. In that case the Court found that common
interest privilege applies where parties with a common interest in anticipated
litigation exchange facts, advice or other information regarding the litigation. To
constitute a common interest, the parties must “share a common goatl, seek a
common outcome or have a selfsame interest”. Hubbard et al, The Law of Privilege
in Canada, vol. 2 at para. 11.200. The doctrine of common interest privilege, as
articulated in Butles, has been applied in several jurisdictions in Canada, including
by the Ontario Court of Appeal in General Accideni Assurance Co. v. Chrusz (1899),
45 0.R. (3d) 321.

The courls have clarified that to be a “common interest” for the purposes of the
privilege the interests of the parties do not have to be “identical” as long as there is
“sufficient common interest” between them: Scoit & Associates Engineering Lid. v.
host Pine Windfarm, LP, [2011] A.J. No. 574 (Q.B.) at para. 26. Moreover, if the
parties share a common interest, the privilege may attach to shared documents that
relate 1o that common interest even though the parties are also adverse in interest in
some other respects: Western Canadian Place Lted. V. Con-Force Products Lid.,
[1997] A.J. No. 354 (Ala Q.B.); YBM Magnex International Inc. (Rej, [1998] A.J. No.
1227 (Alta Q.B.) reversed on other grounds in [2000] A.J. No. 1231 (C.A.). Further,
it the parties share a common interest at the present time, the privilege is not lost
merely because of the possibility that the parlies may become adverse in intergst in
the future. See for example, Barclays Bank PLC v. Devonshire Trust (Trustee of},
[2010] OJ No. 4234 (Sup. Ct) at para. 12; see also CC &L Dedicated Enterprise
Fund (Trustee of) v. Fisherman, [2001] O.4. No. 637 at para. 30

Not Limited to Civil Litigation

®

The doctrine as originally articulated in Buttes required the common interest fo relate
to actual or anticipated litigation. However, a number of Canadian cases have
applied the doctrine to common interests that arise outside of litigation. Thus, the
courts have held that the doctrine can apply in the commercial context where parties
have “a common interest in bringing a transaction to a successful completion.. .not
dependent on an interest shared by the parties in ongoing or anticipated litigation™
Canmore Mountain villas v. Alberta (Minister of Seniors and Community Supports),
2009 ABQB 348 at paras 7-8.

For example, in Fraser Milner Casgrain LLP v. Canada (Minister of National
Revenue - M.N.R., [2002] B.C.J. privileged documents that were prepared for one
group of companies were shared with other corporate parties to a proposed
transaction. The Court held that the doctrine of common interest privilege could be



applied as the parties shared a common interest in the successful completion of the
business fransaction.

However, the courts have also cautioned that the extension of common interest
privilege fo the commercial context should be applied with some caution. For
example in Maximum Venltures Inc v. De Graaf, [2007] B.C 4. No 2355 (B.C.C.A,

the Court of Appeal stated:

However, this exiension of common inferest privilege outside the litigation
context is still a relatively novel doctring and the limits of this exiension are not
vel completely known. The courts have cautioned that this exiension of common
interest privilege in the commercial context must be applied in a careful and
principled manner: see for example Pilney Bowes of Canada Lid. v. Canada,
[20031F.C.J. No. 311 (FC).

The doctrine was also recently applied to the sharing of privileged information
netween the Canadian Judicial Council and the Law Society of Upper Canada in
relation to an investigation of professional misconduct of a judge and counsel in the
same proceeding: see Salansky v. Canada, [2011]1 F.C_J. No. 594 at para. 32

As far as we are aware, there is no case where common interest privilege has been
specifically considered in the context of intergovernmental communications made in
furtherance of a common intergovernmenial policy inltiative. However, a leading
acadermic commentator has argued that the principle should apply to such
communications. In McNair, "Solicitor Client Privilege and the Crown” (2003), 82
Can Bar Rev. 213 at p. 232 the author states:

There could be a significant breakdown in the flow of communications between
the various levels of government if the couris concluded that this privilage did not
apply in the government context. Not only are there constant exchanges on the
development and implementation of government legisiation, there are also
shared interests in the pursuit of litigation.

There also have been no cases that have discussed whether common interest
privilege can apply between the Crown and a public body, such as the OPA that s
neither part of the Crown nor a Crown agent. However, the recent extensions of the
doctrine beyond litigation outlined above provide a reasonable basis for concluding
that & court would likely find that the doclrine can apply in these circumstances as

well,

The Minister of Energy and the government have been given important roles with
respect to energy policy and inevitably must work with the OPA. For example, under
s. 7 of the Ministry of Energy Act, 20711, the Minister of Energy is required {o review
energy matters on a continuing basis with regard to shori-term and long-term goals
in relation 1o the energy needs of the province of Ontario. The Minister also has the
power to establish policies and develop and co-ordinate plans and programs. Under
the Elactricity Act, 1988, the OPA must develop an Integrated Power System Plan



(the "Plan”} and the government may issue directives to the OFA in relation to this
Plan. There would therefore be a comimon interest between the OPA and the
Minister of Energy in connection with the issues that have recently arisen relating o
the location of the Mississauga gas plant. Both the Minister of Energy and the OPA
share a common interest in ensuring that the resolution of issues with Greenfield is
consistent the provincial energy policies, priorities and plans.

= Accordingly, in our view, there is sufficient commonality of interest between the
Crown and the OPA in connection with the resolution of the Mississauga gas plant
matier to support the reliance on the common interest privilege. Thus, it would be
reasonable for the parties to enter into a common interest privilege agreement.

Counsel; Daphne intrator, General Counsel and Scott Feliman, Counsel
Crown Law Office - Civil
Legal Services Division

Date: October 26, 2011

Lpproved by:

Director:

Craig Slater, Director, Crown Law Office - Civil
ADAG:

Malliha Wilson, ADAG, Legal Services Division
DAG:

Murray Segal, Deputy Attorney General
Al

The Honourable John Gerreisen, Atlorney General



COOPERATION AND COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT 1s effective as of the ¥% day of ##%, 2011 (the "Effective Date").

BETWEEN:
ONTARIO POWER AUTHORITY
("OPA™
— and -
HER MAIESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
{("ONTARIO"}
RECITALS:

A. The OPA and Greenfield South Power Corporation ("Greentield™) entered into the Amended and
Restated Clean Energy Supply Contract, dated as of the 12" day of April, 2005 and amended and
restated ag of March 16, 2009 (the "TARCES Contract"),

B. Issues have arisen with respect to the location of the natural gas fuelled generating station that is
the subject of the ARCES Contract, Under the Flectricity Act, 1998, 5.0, 1998, ¢.15, Sched. A,
both Ontario and the GPA have re%p{mc;ibiiifie% for energy matters in the Province. The Minister of
Energy also has duties and responsibilities in relation to energy matters under the Minisiry of
Energy Act, 2011, Accordingly, the OPA and Ontario share a common nterest in the satisfactory
resolution of issues that have arisen with respect to the ARCES Contract.

. The OPA and Ontario have undertaken, and will undertake, factual, legal and other research, and
are of the opinion that it is in their best interest to exchange irz.fmma‘mm pool their individual work
product and cooperate in the joint effort to resolve the issues m relation to the ARCES Contract.

. Cooperation in this regard will necessarily involve the exchange of confidential information as
well as information which is otherwise privileged such asg, amongst others, solicitor/chent
commurications.

E. In light of their common interest, OPA and Ontario wish to proceed cooperatively, and by this
Agreement seck to document their mutual intention and agreement that neither OPA nor Ontario
shall suffer any waiver or loss of privilege as a result of disclosure to each other of their Privileged
Information (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree
as follows:

DEFINITIONS



1. In the foregoing Recitals and in this Agreement, the following terms have the meanings set forth
i this Section:

(a) "Effective Date"” means the effective date as defined above.

{b) "Parties" means the OPA and Ontaric and, for the purpose of giving effect to this Agreement,
includes their tegal counsel, agents, consultanls and experts.

{c) "Privileged Information" means information and communications, whether written or
clectronically recorded, which are or would be otherwise in law privileged and protected from
disclosure or production to Third Parlies made between OPA (or its employees, legal counsel,
agents, consultants, experts or any other person or entity acting on OPA's behalf) and Onlario (or its
employees, legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario's behalf), including but not limited to:

(i) mformation and communications contained i documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transenpts;

(i1} communications between counsel, or counsel and clients including their employees,
consultants, board members or advisors;

(11} any analyses, document binders, files, compilations or databases;
(ivy  the sharing or exchange via any media, including but not limited to electronic media;
() theories, impressions, analyses, legal rescarch, or legal opinions;

{vi)  communications to and from experts, and documentation relating to or setting out
experl commentary and opinton; and

(vii)  any other material, communications and information which would otherwise be
protected trom disclosure to Third Parties.

(d) "Greenfield" has the meaning defined in paragraph A of the Recitals.

(¢) "Third Party" or "Third Parties” means any person or entity that is not a Party. Third Party
includes Greenfield, their employees, agents, counsel, subcontractors, consultants, experts, or any
other person or entity acting on Greentield's behalf.

COMMON INTEREST OF THE PARTIES

2. The Parties have a common, joint, and mutual interest in the resolution of the issues related to the
ARCES Coniract and wish to cooperate with each other in respect these matters, and wish to share

between them Privileged Information without risk of prejudice to or of waiver in whole or in part of
their respective privileges and rights to hold such Privileged Information protected from disclosure.

3. The Parties are under no obligation to share Privileged Information. However, from time to time,
either Party (the "Disclosing Party"} in its sole discretion may choose to share Privileged
Information with the other Party (the "Receiving Party").

4, To the extent that exchanges of Privileged Information have been made prior to entering into this
Agreement, it is the Parties’ intention that all such exchanges be subject to the terms of this
Agreement as if they had occurred after the Effective Date.



5. The execution of this Agreement, the cooperation between the Parties in respect of the ARCES
Contract and the exchange of Privileged Information under this Agreement, where the materials
would otherwise be protected by law against disclosure by solicitor client (atiorney client)
privilege, litigation privilege, work product doctrine, without prejudice privilege, or any other
applicable rule of privilege or confidentiality:

{i) are not infended to, do not and shall not constitute a waiver in whole or in part in
favour of any Third Party by either Party of any applicable privilege or other rule of
protection from disclosure; and

{it} will not be asserted al any time by either Party as a waiver of any such privilege or
other rule of protection from disclosure.

6. Disclosure of Privileged Information by the Recelving Party to Third Parties without the prior
written consent of counsel for the Disclosing Party is expressly prohibited, unless the disclosure is
ordered by a court of competent jurisdiction or 18 otherwise required by law. If disclosure of any
Privileged Information is sought from a Receiving Party in any arbitration, litigation or other legal
proceedings, the Recetving Party (from whom disclosure is sought) shall take all steps necessary to
preserve and invoke, to the fullest extent possible, all applicable privileges, immunities and
protections against disclosure, and shall immediately provide written notice of such legal
proceedings to the Disclosing Party. The Recetving Party shall not voluntarily surrender or disclose
the Privileged Information without first providing the Disclosing Party a reasonable opportunity to
protect ils interests before the applicable court or arbitral tribunal.

7. All of the Privileged Information shall be preserved as contfidential and privileged both prior to
resolution of all outstanding issues and thereafier, and shall not be used for any purpose other than
the stated sole purpose of cooperation in the resolution of issues relating to the ARCES Contract.

8. Weither Party shall disclose to & Third Party the existence of this Agreement, nor its terms, unless
both Parties consent in writing or unless compelled by order of a court or arbitral tribunal.

§. The Parties acknowledge and agree that their common interest in the resolution of issues relating
io the ARCES Contract and their intention that no waiver of privilege shall result from their
exchange of Privileged Information between them shall in no way be affected or deemed to be
negated in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the ARCES Contract.

COOPERATION

0. The Parties shall cooperate in respect of the resolution of issues relating to the ARCES
Contract, including providing access to information, materials and employees as may be reasonably
necessary from fime o time, as the case may be, provided that each of the Parties reserves the right
to determine what information will be shared and under what circumstances, and no obligation or
duty to share any such intformation s created by this Agreement.

WITHDRAWAL

11, 1t is the intent of the Parties that this Agreement shall remain in effect until final resolution of
issues relating to the ARCES Contract.

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving twenty
{20 days advance writlen notice to the other Party, which 20 days is caleulated beginning on the



day afier the notice 1s received by a Party. For greater certainty, withdrawal from this Agreement by
a Party is not effective until the expiration of the days’ notice period required by this provision.

13, Any withdrawal from this Agreement shall be prospective in effect only and the withdrawing
Party and any Privileged Information made available by or to the other Party prior to that Party's
withdrawal shall continue to be governed by the terms of this Agreement whether or not the Parties
are, in any respect 1n relation to the ARCES Contract, adverse in interest,

4. On or before the effective date of @ withdrawal from this Agreement, the withdrawing Party
shall return to the Disclosing Party all Privileged Information received from the Disclosing Party. In
the case of copies, with the consent of the Disclosing Party, the Receiving Party may destroy such
copies 1n a secure manner, and confirm in writing to the Disclosing Party that it has done so.

WAIVER OF CONFLICT OF INTEREST

1 5. The Parties agree that this Agreement and the sharing of Privileged 1nfornation between them
shall not be used as a basis for a motion to disqualify a Party's counsel {(including for certainty the
Party's counsel's law firm and any partner or associate thereol) after a Party has withdrawn from
this Agrecment for any reason, including without limitation, due to any conflict of interest which
arises or becomes known to the withdrawing Party after the Effective Date, adversity between the
Parties or any other reason whatsoever based on this Agreement or the cooperation and disclosure
of Privileged Intormation hereunder.

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship between
counsel for Ontario and the OPA, as a result of any communications, sharing of Privileged
Information, cooperation or any other action taken m furtherance of the Parties’ common interests
or under and in reliance upon this Agreement.

GENERAL PROVISIONS

18. This Agreement shall be construed in accordance with the laws of the Province of Ontario and
the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontarie with respect to any
and all matters arising under this Agreement.

19. It any of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the
remaining provisions shall not in any way be affected or impaired thereby.

20. Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no way affect
the validity of this Agreement, or any part hereof, and shall not be deemed a waiver of the right of
such Party thereafter to enforce any and each such provisions.

21. Nothing contained in or done further to this Agreement shall be deemed either expressly or by
implication to create a duty of loyalty between any counsel and anyone other than the client of that
counsel.

22. This Agreement contains the entire understanding of the Parties with respect to the subject
matter hereof. There are no other oral understandings, terms, or conditions and neither Party has
relied upon any representation, express or implied, not contained 1n this Agreement.



23, Mo change, amendment, or modification of this Agreement shall be valid or binding vpon the

Parties hereto unless such change, amendment, or modification g m writing and duly executed by
both Parties hereto.

24. The headings contained in this Agreement are for convenience and reference only and in no
way deline, describe, extend, or limit the scope or intent of this Agreement or the mient of any

provision contained herein.

25. This Agreement shall enure to the benefit of and be binding upon the respective successors and
assigns of the Parties.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first set
forth shove.

ONTRARIO POWER AUTHORITY

Hy:

MName:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE MINISTER
OF ENERGY

By:

Name: David Lindsay

Tutle:  Deputy Minister






Calwell, Carolyn (ENERGY)

From: Rehob, James (ENERGY)

Sont: Novemnber 1, 2011 1115 AM.

To: : Calwell, Carolyn (ENERGYY, Perun, Halyna N {ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues
Attachments: OPA Greenfield South Direction (25-32-7) (23 (Nov 1-11).D0C

Halyna, just FYL: Had a very good discussion with Carolyn about this issue and she is suggesting an important revision 1o
the document which 1 will now make, in order 1o reflect a slighlly more generzlized approach to how the GRPA s o
ierminate the contract {leaving them with the ultimate decision as 1o how lo proceed and to be responsible for making that
choice). We both agree that this is a good place to stari — we can always return to them ore precise language (rescission,
repudiation, eic.) i the more general approach is for some reason not preferred (e.g. by CLOC) — Carolyn suggests that
we can flogt this version o the cllents, while at the same time | will contact CLOC counsel to discuss implications of using

sither (both) approach(es).

i believe the attached version, which is updated and now reflects Carolyn’s comments, can now be sent.on o the clients
with the caveat thal we are also In discussions with CLOC about the precise language “bring the contract fo an immediate
end” varsus something more precise, such as “rescind, repudiate, etc.”

Tharnk youl

James

From: Cahwell, Carolyn (ENERGY)

Seni: Movember 1, 2011 10:08 AM

To: Perun, Halyna N. (ENERGY); Rehob, James (ENERGY)
Subject: Re: Greenfleld South Gas Plant - Legal Authority Issues

James, Pwill call you shortly so that we can discuss.

Carolyn

From: Perun, Halyna N, {ENERGY)

To: Rehob, James (ENERGYY; Calwell, Carolyn {ENERGY)

Sent: Tue Nov 01 09:37:28 2011

Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Ee timing — We should aim for a draft direction that is MAG/CLOC approved by end of day today. The Deputy said
vesterday that he wanted us fo come up with something “in the next 24 hours”. When you've had an opporiunity to
discuss ele, Pwould like a draft version o be reviewed by Rick/Ryan before it's sent to CLOC. CLOC Is expecting it

Caralyn - the comtacts at CLOC are Len Marcello and Shona Complon,
Thank voul
Halyna

Halyna N, Perun

AfDirector

Legal Services Branch

Ministries of Energy & infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON MBGE 2EB

Ph {418) 325-6681 7 Fax: (4168) 325-1781
BE: (416} 671-2607



E-mail: Halyna. Perun2@ontario.ca

Motice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipieni(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Rehob; James (ENERGY)

Sent: October 31, 2011 5:36 PM

To: Calwell, Carolyn (ENERGY?}; Perun, Halyna M. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Thanks very much, Caralyn — an excellent thought indeed. | could see the rescission (or revocation} of a direction being a
viable approach were the original direction not to have dealt with so many different projects (there were several sef out in
a chart within the direction) — The Direction originally listed seven contracis/projects, but several {inciuding one or two
others involving Greenfield Power) were cancelled. Psrhaps this alone could be finessed (2.9. revoke only that portion of
the direction that dealt with the Greenfield South project). | do wonder, however, whether revoking the original direction
might actually place the OPA in g jess clear legal position geing forward regarding the steps # has taken thus far. Happy
to consider your good idea further, along with you, and thanks for your input on my sarlier advice pisce as well- very
much appreciated, indead!

Kindly,

James

Fram: Calwell, Carclyn (ENERGY)

Sent: October 31, 2011 5:10 PM

To: Rehob, James (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legat Authority Issues

James,

Thank you very much for this drafi. | have no comments on it in and of itself,

lwonder (and | really don't know) about a different approach: a direclion to rescind the original direction to enter into the
contract. An approach along these lines might say: "In recognition that the Government no longer wishes to have the
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation
{the "propanent”) which had been planned for the municipality of Mississauga (the "project”), and pursuant to my authority

under s, 25.32 of the Act, | hereby rescind the direction of [date].”

Such a direction might avoid getting into cancellation, repudiation or rescission but might lead to the sams outcome. At
this same time, this approach may just be too "cute”,

¥We couid discus tomorrow, depending on when the draft has to go up ar into wider circuiation.

Caralyn

From: Rehob, James (ENERGY)

Sent: Mon 31/10/2011 4:46 PM

To: Rehob, James (ENERGY}; Calwel], Carolyn (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Privileged & Confidential Legal Advice / Solicitor & Client Privileged

Cctober 31, 2011



Halyna and Carolyn,

E ’m—dch for vour consideration, an initlal draft of a direction designed o cance {rescind or repudiate) the Greenfield South
as generation plant (Mississauga), | would suggest that we consider providing, when appropriate to do so, a draft io the

LE!E—‘%":'({E:) and the OPA for their consideration and comment.

Comments/revisions are welcome, and piease feal free to change as nacessary in order {o meet any ime commitmenis
O Yaur e, : ‘

Kindty,

Jmmes

From: Rehob, James (ENERGY)

Sent: October 31, 2011 3:56 PM

To Calwell, Carolyn (ENERGY); Perun, Halyna N, (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Privileged & Confideniial Legal Advice / Soliciior & Client Privileged

Crtober 31, 2011

Good afternoon; Halyna, write in order to provide you with my views and analysis in relation o the authority {o direct the
OFA as regards the Gresnfield South Gas Plant contract, including our oplions, as | see them, in this regard. This email
has been updated o reflect the addition of the concept of rcpudlatzm and io mlegrate, as much as possible, commenis
from Carclyn, which were recelved with thanks.

lssue:

= Does ihe Minister have clear, legsl authority to direct the OPA {o take any significant commergial steps in relation
to the Greenfield South coptract?

Conclusions:

= Mo, the better view is that the Minister does not have clear, legal authority {0 so direct the OPAL
o Hased an the clear language of .25 .32(4)(7}, and in particular (4) and (5}, once the “inilialive” (including
a procurement contract) is passed to the OFA, the Crown ceases to have any direct legal authority t©
further direct the OFA in relation {o that initiative.

o Any attempts to craft a direction which aims to provide the “look and fes!” of a binding, statulory
direction to the OPA in relation to the Sreenfield South project are susceptible to legal challenge,
if:ﬂiﬁdmg a potential ludicial review of the Minister's exercise of his statutory authority, There is
iy my opinion, 2 sound legal basis o base such & challenge in terms of the Minisier having exceeded h
statutory authority in this regard.

o Potential réllance on 25.32{7): There exists a potential, though wealk/modest, argument for a direction
based on .25.32(7). This argument attempts to disconnect the OPA’s position when directed under (7}
by distinguishing the indep@ndence language {that the OPA assumes all responsibifiiies and Habilities of
the Crown, eic.) provided for in (4} and (5). The main thrust of the sirategy would be to portray the GPA’s
position when directed under {7) as somehow different to the position it is in when directed under (4.
Points to consider:

= |f one attempis to argue (7) as an independent authority, disconnected from (4) and (8), there is
no explicht statutory restriction on Crown's ability or inability {o further direct the OPAL

= Subsection (7) does refer back to clause (4){&) in order to isolate the “initiative” (2.9. proeuremem :
contract) about which the {7) direction is to be made, and does riot include explici language
relating o the ransfer of responsibility and labili ty_of the Crown 1o the OPA.

v However, [ view this approach as weak since, arguably (7) 15 an exiension of (4) and part of the
systern of provisions which was designed o provide the Government with an alternative



mechanism to iransfer initiatives created under (4) to the OPA. It does not cperate as an
independent authority cutside of those provisions.

= Howaver, one oresumably can not ignore the OPA's express "natural person powers” untder
25.2(4) and, absent the express authority {o further direct the OPA in retation o (7), the issue is at
least overlaid with appreciable doubt.

= Finally, the system of provisions relating to the OPA’s independence once directed by the
Minister appears to me to mifitate toward the OPA having full, unfetiered discretion to carry out
the terms of its direction once an initiative of this type is passed io it.

= However, the (7) argument does exist and may provide some very modest (weak, in my own
assessment} basis upon which to found a further direction to the OPA in relation to a CES
contract previously passed to it

Relevant Statutory Provisions and Framoework

The Minister has the authority to direct the OFA in relation fo the procurement of non-renewabie energy supply
and capadity under EA ¢.25,32(4) (references to demand management, reduction, etc., are excluded for this email
as not direcily relevant).
o This transitional authority explres on the OEB’s approval of the OPA's {irst IPSF and follow-on
procurement process (EA 5.25.32(4)a)(ii})
o This transitional authority is connected to EA 5.25.32(7), the provision which authorizes the Minister to
‘put” or “place” coniracts which have their genesis in a Crown procurement or initiative with the OPA,
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as
OEFC — see (4)(b)) injtiative, elc. referenced in 25.32(4) bui, having been fully negotiaied, placed with the
OPA
o These transitional authorities can be used both for the procurement of renewables and non-renewables,
o These provisions (25.32(4},(7)) have the legal effect of creating a contract which is deemed to be a cost-
recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re.
cost-recovery. '
importantly, in accordance with 25.32(5), once the coniract or initiative is transferred to the OPA, the OPA
is responsibie for the completion of the initiative and the Crown is no longer responsible or abie for
same.

o]

Assignment Back to Crown/Crown Agency — An Aiternative Approach:

Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub-
clause 16.5 (b-d) to unilaterally assign the coniract back to the Crown or a Crown agency, such as the OEFC.
The main precondition for this unilateral assignment is that the party to whom the coniract is assigned must have
the same {or now lower) credit rating than that of the OPA itseli, as provided for by a recognized credit rating
agency such as Standard & Poors, DBRS, etc.. If successful, the assignment back to the Crown would have the
legai effect of ptacing the Crown into the position of counter party o the contract. :

Advantages

As counter party, all legal and commercial responsibility for all elements of the contract would be that of the
Crown’s and not the OPA’s. This may provide the Ministry with the distinct advantage of being able to directly
negotiats or repudiate the coniract, or to take what ever commercial step it wishes to take, without having to be
concerned with the OPA’s appetite to take such siep, as dictated by the OPA's Board of Directors.

Essentially, this may provide the Minister or Government with the ability to control, if net the ultimate outcome of

the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it

go that far,

Disadvantages

&

The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed wouid be solely
legally responsible for the outcome
o The opportunity to distance Government from the ongoing progress of the transaction {project) would be
greatly diminished if not eliminated;
o There may be same commercial arguments ’shat the OPA shares responsibility (and therefore fiablility) for
steps faken up to the date of the assignment back to the Crown;
The Crown may not be in as sound a position {o manage the contract {(depending upon what entity within the
Crown the contract is assigned to),
The Crown does not have the legal authority to require the transfer back, but presumab!y the OPA wouid be open
to such an a strategy were its Board of Directors properly approached.
The Crown would have to warrant that the Agreement is “a valid and binding obligation.. enforceable in
accordance with its terms..



Hepudiation by OPA. Repudiation (sometimes described as “anficipatory breach™ ccours where & party to the coniract
states s intertion net to parform iis obligation(s) under a coniract or to abandon the confract. Repudiation, when
sucoessful (2.g. accepted by the other party o the confract) is commonly viewed as having the effect of nullifying the
terms of the contract, and we use the term here to refer o g wholesale denlal or gbandonment of the contract.
» in this particular instance, the OFPA would declare its intention fo abandon its obligations under the contract,
nresumably without legal justification beyond the adherence {o a direction or lsfler issued by Government.
= Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major
obligations are next to be performed,
= If Greenfield wers 10 accent the OPA’s position In respect of its’ repumamoﬁ of the contract, the obligations of the
OPA would arguably continue on and Greenfieid would nonetheless sue for damages, ete.
¢ Graenfield may choose not to accent the OPA’s repudinfion af first instance and confinue o attempl, as bast it
can, {o perform iis own obligations under the contract in order to preserve iis legal posttion going forward.
+  Careful consideration will have (o be given by the OPA and iis advisors as to what terms of the contract are
“essential” or fundamental, capable of forming the basis for repudiation, elc.

Foints to consider ‘
s There is somea serious doubt as fo whether the commercial | legal step of the OPA repudiating the contract with
Greeniield would have the desired effect of halting construction by Greenfield.

o The OPA, as we understand their position thus far, may nol be inclined o repudiate the contract of their

own accord, and may well require to be directed in order to take this siep; '

o Evenwhere the CPA repudiates the contraci, Greernfield could continue on with its construction activities

{50 long as its own financing is sustainable), since it currently possesses all legal and regulatory
approvals {0 proceed with construction {pending the cuicome of the current MOE renewed review of
related aciivities).

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of
construction is orﬁy one means by which i could do so — that is, Greentisld could argue that continuing on
with the compiletion of the prolect would put it in the best posi ition o genérats income (deriving income
from bidding into the IES0-controlled market} and then suing the OPA for any differential based on tﬁe

Jterms of the contract,
o Greenfieid’'s position in respect of its major suppliers may limit its ability to instantly halt construction, in
order to preserve its own legal position under iis follow-on contracts.

Exprooriation - LSB Dnergy would have to further research and analyze options which are bhased on the Expropriations
Act (Ontario) and the authority provided in the  and potentially soliclt the advice of CLOC on the circumstancas under
which the Expropriation route can be ulilized.

As per your most recent amal, | will begin drafiing a form of direciion for vour consideration.
Thank vou,

James

James P H. Behob

Senior Counsel

Ministry of Energy and

Winistry of Infrastructure

Legal Services Branch

777 Bay Strest, 4th Foor, Suite 425
Toronto, ON MBG 2E5

L



Tel: 416-325-6676
Fax: 416-325-1781
iames.rehch@ontario.ca

Motice
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) -
to whom it is addressed. Any dissemination or use of this information by others than the intended recipieni(s) is

prohibited. If you have received this message in error p%ease notify the writer and permanently delete the message and
all attachments. Thank you,

6



Draft: March 23, 2605

DRAFT DIRECTION FOR CONSIDERATION

Omntario Power Authority
Attention: My. Collin Andersen, Chief Executive Officer

Re:  Imumediate Cancellation, ete. of the Contract for a 186 MW Gas Generation Facility —
Greenfield South Power Corporation (Mississauga)

D write in connection with my aathority as the Minster of Energy in order to exercise the statutory
power of mimisterial direction which 1 have in respect of the Ontario Power Authority (the “OPA™)
under section 25.32 of the Electricity Acy, 1998 (the “Act”™).

My predecessor had, pursuant to subsection 25.32{7) of the Act, previously directed that the OPA
grecute and deliver mumerous contracts under a ditection entitled “Request for Proposals for 2,500
MW of New Clean Generation and Demand-Side Projects issued September 13, 2004, as amended
(the “2,500 MW RFP™, dated March 24, 2005,

In recognition that the Government no longer wishes to have the OFPA proceed with cve of these
projects, namely the 280 MW gas-fired generation facility being developed by the Greenfield South
Power Corporation (the *proponent™), which had been planned for the municipality of Mississauga
(the “project”™), and purspant fo my authority under 5. 25.32 of the Act, I hercby authorize and direct
the OPA 1o take all necessary legal, commercial and other steps in order to bring the contract with the
proponent to an immediate end. '

Further, pursuant to my authority under section 25.372 of the Act, the OPA 1= also hereby authorized
and directed to take such steps, mcluding negotiations, and to execute and deliver such ancillary

documents, deeds instruments or things in comnection with, pertaining to, or arising out of, this
direction. ' '

This Direction shall be effective and binding as of the date hereof.

Dated: November 1, 2013

Chuistopher faird- does Ire prefer “Chris? 7] Bentley
Mrmister of Energy






Ca%we%L Carolyn (ENERGY)

Frorm: . Ferun, Halyna N, (ENERGY)

Sent: Movemnber 1, 2071 11:38 AM

Ta: Rehob, James (ENERGY)

G Calwell, Carolyn (ENERGY)

Subject: RE: Greenfield South Gas Plant - Legal Authorily issues

Jamas - please float 1o Ryan/Rick for thelr comments — Thank youl
Habyna

Halyna N, Perun

AfDiractor

Legal Services Branch

Ministries of Erergy & Infrastructure

77T Bay Street, 4th Floor, Suite 425
Tororto, ON M5GE 2E5

Ph: (416) 325-6681 / Fax: (416} 325-1781
BE: (416) 671-2607

E-mail: Halyna. Perun2@ontario.ca

Notice :

This communication may be solicitor/client privileged and contain confldential information intended only for the personds}
to whom it is addressed. Any dissemination or use of this information by others than the inlended recipient(s) is
orohibited. H you have recelved this message in error please notify the writer and permanenily delete the message and
all attachmenis. Thank you,

From: Rehob, James (ENERGY)

Sent: November 1, 2011 11115 AM

To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Ralyna, just YL Had a very good discussion with Carolyn about this issue and she is suggesting an important revision to
the document which T will now make, in order to reflect a slightly more generalized approach to how the OPA s to
terminate the contract (leaving them with the ultimate decision as to how to proceed and 1o be responsibie for making that
choice). We both agree that this fs a good place to starl — we can always return to them ore precise language (rescission,
repudiation, ete.} if the more general approach is for some reason net preferred {e.g. by CLOC) — Carolyn suggests that
we can float this version to the clients, while at the same time | will contact CLOC counsel to discuss implications of using
gither (both) approachies).

I believe the attached version, which is updated and now refiects Carolyn’s comments, oan now be sent on o the clients
with the caveat that we are also In discussions with CLOC about the precise language "bring the contract to an immediale
end” versus something more precise; such as “rescind, repudiate, efe”.

Thank vou!

James

+ Frowm: Calwell, Carolyn (ENERGY)

Sent: November 1, 2011 10:08 AM

T Perun, Halyna N. (ENERGY): Rehob, James (ENERGY)
Subiect Re: Greenfleld South Gas Plant - Legal Authority [ssues



James, | will call you shortly so that we can discuss.

Carolyn

- From: Perun, Halyna N. (ENERGY)

To: Rehob, James (ENERGY); Calwell, Carolyn (ENERGY)

Sent: Tue Nov 01 09:37:28 2011

Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Re timing — We should aim for a draft direction that is MAG/CLOC approved by end of day today. The Deputy said
vesterday that he wanted us to come up with something "in the next 24 hours”. When you've had an opportunity to
discuss etc,  would like a draft version to be reviewed by Rick/Ryan before it's sent to CLOC. CLOC is expecting ii.

Carolyn — the contacts at CLOC are Len Marcello and Shona Compton.

Thank you!

Habyna

Halyna M. Perun

AfDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Stresi, 4th Floor, Suite 425
Taronto, ON MG 2E5

Ph: (416} 325-6681 / Fax: (416) 325-1781
BB: (416) 871-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be sdlicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error piease notify the writer and permanently delete the message and
all attachments. Thank you. '

From: Rehob, James (ENERGY)

Sent: October 31, 2011 5:36 PM

To: Cabwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Thanks very much, Carolyn — an excellent thought indeed. | could see the rescission (or revocation) of a direction being a
viable approach were the original direction not to have dealt with so many different projects {there were several s&t out in
a chart within the direction) ~ The Direction originally listed seven contracts/projects, but several (including one or two
others involving Greenfield Power) were cancelled. Perbaps this alone could be finessed (e.g. revoke only that portion of
the direction that dealt with the Greenfield Scuth project). | do wonder, however, whether revoking the original direction
might actually place the OPA in a less clear legal position going forward regarding the steps it has taken thus far. Happy
to censider your good idea furiber, along with you, and thanks for vour input on my earlier advice piece as well— very
much appreciated, indeed!

Kindly,

James

From: Calwell, Carolyn (ENERGY)

Sent: October 31, 2011 5:10 PW

To: Rehob, James (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues



James,

Thank vou vary much for this draft. | have no comments on it in and of itseff.

I wonder (and | really dorl know) about a different approach: a direction to rescind the originat direction to enter into the

~contract. An approach along these lines might say: "In recognition that the Government no longer wishes to have the
OPA proceed with the 280 MW gas-fired generation facitity being developed by the Greenfield South Power Corporation

{the "proponent”) which had been planned for the municipality of Mississauga (the ’ ‘oroject”), and pursuant to my authority

under s. 25.32 of the Act, | hereby rescind the direction of [date]”

Such a direction might avoid getiing into canceliation, repudiation or rescission but might lsad a{; the same outcome. At
this same time, this approach may just be loo "cute”.

We could discus tomorrow, depending on when the draft has to go up or into wider circulation,

Carolyn

From: Rehob, James (ENERGY)

Sent: Mon 31/10/2011 4:46 PM

Tot Rehob, James (ENERGY); Calwell, Carolyn {ENERGY), Perun, Halyna M. (ENERGY}
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Privileged & Confidential Legsl Advice [ Soliclior & Client P_{%véiecsed

Ociober 31, 20711 |

Halyna and Carotyn,

Vattach, for vour consideration, an initial draft of & direction designed to cancel (rescind or repudiate) thé Greenfield South
gas generation plant (Mississauga), | would suggest that we consider providing, when appropriate to do so, a draft io the

client{s) and the OPAfor thelr consideration and comment.

Comments/revisions are welcome, and please feel free fo change as necessary in order (o meet any iime commitments
an your end. '

Kindiy,

James

From: Rehoh, James (ENERGY).

Sent: October 31, 2011 3:56 PM

“To: Calwell, Carolyn (ENERGY); Perun, Halyna M. (ENERGY)
Bubject: RL Greenfield South Gas Plant - Legal Authority Issues

Friviieoed & Confidential Lqui Advice [ Sdlicitor & Client FPrivileoed

Cctober 31, 201 1

Good afternoon, Halyna, write in order to provide you with my views and analysis in relation to the authority to direu the
OPA as regards the Greenfield South Gas Plant contract, including our options, as [ see them, in this regard. This emall
has been updated to reflect the addition of the concept of “repudiation” and {o infegrate, as much as possible, comments
from Carolyn, which were recelved with thanks. :

Issue:



"~ »  Does the Minisier have cledr, iegal authority fo direct the OPA to take any sugn[ﬂcant commercial sieps in relation
to the Greenfield South contract?

Conclusions:

« No, the better view is that the Minister does not have clear, legal authority to so direct the OPA.

<

Based on the clear language of 5.25.32(4)-(7}, and in particutar (4) and (5}, once the “initiative” (including
a procurement contract) is passed to the OFA, the Crown ceases to have any direct legal authority to
further direct the OPA In relation o that initiative.
Any attempts to craft a direction which aims to provide the “look and feel” of a binding, statutory
direction to the OPA in relation to the Greenfield South project are susceptible to legal chalienge,
including a potential judicial review of the Minister's exercise of his statutory authority, Thers is,
inmy opinicn, a sound legal basis to base such a challengs in terms of the Minister having exceeded his
statutory authority in this regard.
Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction
hased on 5.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7)
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's
position when directed under (7) as somehow different to the pesition i is in when directed under (4).
Points to consider:
= I one attempts to argue (7) as an independent authority, disconnected from (4} and (5), thera is
no explicit statutory restriction on Grown’s ability or inability to further direct the GPA.
= Subsection {7) does refer back to clause (4)(a) in order o isolate the “initiative” {e.g. procurement
contract) about which the (7} direction is to be made, and does not include explicit language
relating to the transfer of responsibility and liability of the Crown to the OPA.
= However, | view this approach as weak since, arguably (7) is an extension of (4) and part of the
system of provisions which was designed to provide the Government with an alternative
mechanism to ransfer inftiatives created under (4) to the OPA. 1t does not operate as an
independent authority outside of those provisions.
= However, one presumably can not ignore the OPA's express “natural person powers” under
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at
least overlaid with appreciabie doubt.
= Finaily, the system of provisions relating to the OPA's independence once dirscted by the
Minister appears o me to militate toward the OPA having full, unfettered discretion to carry out
the terms of its direction once an initiative of this type is passed to it.
= However, the (7) argumeni does exist and may provide some very modest (weak, in my own
assessment) basis upon which to found a further direction to the OPA in refation to a CES
contraci previously passed to it

Relevant Statutory Provisions and Framework
= The Ministsr has the authority to direct the OPA in relation to the procurement of non-renewable energy supply
and capacity under EA 5.25.32{4) {references to demand management, reduction, etc., are excluded for this emalil
as not directly relevant).

o]

v}

This transitioral authority expires on the OEB's approval of the OPA's first IPSP and foliow-on
procurement process (EA 5.25.32(4)(a){ii))

This transitional authority is connected to EA 5.25.32(7), the provision which authorizes the Minister o
“nut” or "place” contracts which have their genesis in a Crown procurerment or initiative with the OPA.
Those contracts can be said to have their legal genesis in a Crown {including Crown agency such as
OEFC — sees (4)(b)) initiative, ete. referenced in 25.32(4) bul, having been fully negotiated, placed with the
OPA. ‘

These transitional authorities can be used both for the procurement of renewables and non-renewables,
These provisions (25.32(4) (7)) have the legal effect of creating a contract which is deemed to be a cost-
recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re.
cost-recovery.,

Importanily, in accordance with 25.32(5), once the coniract or lmtlatlve is transferred to the OPA, the OPA
is responsible for the completion of the initiative and the Crown is no longer responsible or tiable for
same.

Assignment Back te Crown/Crown Agency — An Alternative Approach:



Consideration can be given fo persuading the OFPA {o exarcise their contraciual authority { befieve under sub-
clause 16.5 (g} to unitaterally assign the conlract back to the Crown or 2 Crown agency, such as the QEFC.
The main precondition for this undlateral assignment is that the party to whom the confract is assigned must have
the same {or now ower) credit rating then that of the OPA itself, as provided for by a recognized credit rating
agency such as Standard & Poors, DBRS, et i successiul, the assignment back to the Crown would have the
legal effect of placing the Crown Indo the position of counter party o the contract,

Advaniages

2

As counter party, all legal and commercial responsibility for all elements of the contract would be that of the
Crown's and not the OPA’s. This may provide the Minisiry with the distinct advantage of being able to directly
nsgotiale or repudiaie the coniram, or to take whatl ever commercial step  wishes o fake, withaunt having to be
concernad with the OPA's appetite to take such siep, as dictated by the OFA's Board of Directors,

Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome. of
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, shou&é it
go that {ar.

Disadvaniages

&

The Crown or the Crown and the Crown Agency {(8.g. OEFC) to whom the contract is passed would be solaly
lenally responsible for the outcome
o The opporiunity to distance Government from the ongoing progress of the ransaction {projecty would be
areatty diminished if not sliminatad;
o There may be some commercial arguments that the OPA shares responsibility (and therefore Hability) for
steps isken up fo the date of the assignment back o the Crown;
The Crown mmay not be in as sound a position to manage the contract (depending upon what entity within the
Crown the condract is assigned o),
The Crown dogs not have the legal authority 1o require the fransfer hack, but presumably the OPA would be open
o such an a sirategy were iis Boa;cﬁ Df Lhrectors pmpeny approachead.
The Crown would have to warrant that the Agreementis “a valid and binding obligation. . enforceable in
accordance with iis terms...”

Repudiation by OPA. Repudiation {(sometimes described as "anticipatory breach”™) coours where a pariy to the contract
states its intention not to perform s obligationd{s} under a contract or 10 abandon the coniract. Repudiation, when
successiul (6.g. accepted by the other party o the contract) is commaonly viewed as having the effect of nullifving the
terms of the contract, and we use the term herve o refer o 2 wholesale denial or zbandonment of the confract.

&

It this particular instance, the OPA would declare its intertion to abandon itz oblications under the contrast,
presumably without legal justification bevond the adherence to a dirgction or letter issuad by Gavemment,

Such a dectaration would be dafivered to Greentield by the OPA on or hefore the time at which s majo
obligations ars next 1o be performed,

if Greenfield were to accept the OPA’s position in respect of its” repudiation of the conract, the obligations of the
OPA would arguably continue on and Greenfisid would nonethel S5 sue for damages, =i,

Greentisld may choose not o accept the OPA's repudiation at Trsl instance and continue o aliempt, as best i
can, to perorm 5 own obligations under the confract in erder io prc—zsewe ite legal position going forward.
Careful consideration will have to be given by the GPA and #s advisors as to whal terms of the coniract are
“essential” or fundamental, capable of forming the basig for repudiation, eto. .

Foinis to consider

L4

There is some serious doubt as to whether the commercial / legal siep of the OPA repudiating the condract with

Gresniield would have the desired effect of halting construction by Greenfisid.

o The OPA, as we understand their position thus far, may not be inclined {o repudiate the coniract of their
own accord, and may well require 1o be directed in order {o take this siep;

o Even where the OPA repudiates the coniract, Greenfield could continue on with lts constr uction activities
{z0 long as its own financing is sustainable}, since it currenily possesses all legal and rmgu}aéary
aporovals to proceed with acmsiru{ iion {pending the outcome of the current MOE renewed raview of
related activities).

o While Greenfield would be expecied {o take steps o mitigate damages, arguably cessation of
consiruction s only one means by which it could do so — that is, Greenfield could argue that condinuing o
with the completion of the protect would pul it in the best ;30 sition o generate income {deriving income
from Didding into the IESC-controfied market) and then suing the OPA for any differential based on the
terms of the contract.



o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in
order to preserve its own legal position under its follow-on contracts.

Expropriation - LSB Energy would have lo further research and ahalyzé”options which are based orrthe Expropriations
Act (Ontario) and the authority provided in the ™ and potentially soficit the advice of CLOC on the circumstances under
which the Expropriation route can be utilized.

As per your most recent email, | will begin drafting a form of direction for your consideration.
Thank you,

James

James P, H, Rehob

Senior Counsel

Ministry of Energy and

Ministry of Infrastructure

l.egal Services Branch _
777 Bay Sireet, 4th Floor, Suite 425
Toronio, ON M5G 2E5

Tel: 418.325-8678

Fax: 416-325-1781
james.rehob@ontario.ca

Motice . .

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it Is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently defete the message and
all attachments. Thank you.
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Diraft: March 23, 2005
DRAFT DIRECTION FOR € {P?‘ﬁf STDERATION

Ontario Power Authority
Attention: My, Collin Andersen, Chief Execntive Officer

Re!  Immediate Cancellation, etc. of the Contract for a 280 MW Gas Generation Facility —
Greenfield South Power Corporation (Mississauga)

[ write in connection with my authority as the Minister of Energy in order to exercise the statutory
power of ministerial direction which T have in rcc:"";cm ot the Ontano Power Authority (the “OPA™)
under section 25.32 of the Eleciricity Act, 1998 {h Aot :

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OPA
execute and deliver pumercus confracts under a direction entitied “Request for Proposals for 2,500
MW of New Clean Generation and Demand-Side Projects issued Septermber 13, 2004, a5 amended
{the “2,500 MW RFP™, dated March 24, 2065, :

FEriam

In recognition that the Government no longer wishes to have the OPA procesd with one of these
projects, namely the 280 MW gas-fired generation facility being developed by the Greenfield South
Power Corporation (the “preponent™), which had been planned for the municipality of Mississauga
(the “project™), and pursnant to my authority under s 25.32 of ¢ hL- Act, T hereby authorize cmd diract
the OPA to take all necessary legal, commercial and other steps in order to bring J"zu contract with the
propoenent to an immediate end.

Porther, pursuant to my authority onder section 25.32 of the Act, the OPA 15 also hereby authorized

Cand directed to take such @f@p‘; meluding negotiations, and to execute and deliver much 2 ancillary

documents, deéds instruments or mm.qs i connechon with, pertaining fo, or arging out of, this
direction.

This Direction shall be effective and binding as of the date hereof

Diated: MNovember 1, 2011

C hﬁsmp}m [ntd- does he mefa’r “Chris? 7} Bentley
Miamster of Energy
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Calwell, Carolyn (ENERGY)

From: _ Perun, Halvna N. (ENERGY)

Sent: November 1, 2011 11:38 AM

To: Rehob, James (ENERGY)

Ce Calwell, Carolyn (ENERGY)

Bubject: RE: Greenfield South Gas Plant - Legal Authority lssues

James — please float to Ryan/Rick for their comments — Thank you!
Halyna

Halyna M. Perun

AfDirector

Legal Services Branch

Minisiries of Energy & Infrastruciure

777 Bay Street, 4th Floor, Suite 425
Toronio, ON MSG 2E5

Ph (4183 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mall: Halyna Perun2@oniario.ca

Motice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
o whom i is addressed. Any dissemination or use of this infermation by others than the intended recipient(s) is
prohibited. If vou have received this message in error pleass nolify the writer and permanently delete the message and
all attachmenis. Thank vou.

From: Rehob, James (ENERGY)

Sent: Novemnber 1, 2011 11:15 AM

Ta Calwell, Carolyn (ENERGYY,; Perun, Halyna N, (ENERGY)
Subiect: RE: Greenfleld South Gas Plant - Legal Authority Issues

Halyna, just FYi: Had a very good discussion with Carolyn about this issue and she is suggesting an important revision to
the document which T will now make, in order to reflect a slightly rhore generalized aporoach to how the OPA s 1o
ierminate the contract eaving them with the ullimate decision as o how to proceed and 1o be responsible for making that
cheoice). We both agree that this is a good place to start - we can always return 1o them ore pracise language (rescission,
repudiation, et} if the more general approach is for some reason not preferred {e.g. by CLOCY ~ Carolyn sugoests that
we can float this version to the clients, while at the same time | will contact CLOC counsel o discuss implications of using
either (both) approachias), :

| believe the attached varsion, which is updaied and now reflects Carclyn’s commenis, can now be sent on to the clients
with the caveat that we are also in discussions with CLOC about the precise language "bring the contract {o an immediate
end” versus something more precise, such as “rescind, repudiate, ete.”.

Thank youl

James

Froms: Calwell, Carolyn (ENERGY)
Sent: Novernber 1, 2011 10:08 &AM
To: Perun, Halyna N. (ENERGYY; Rehob, James (ENERGY)
Subiect: Re; Greenfield South Gas Plant - Legal Authority Issues



James, | will call you shortly so that we can discuss. .

Carolyn

From: Perun, Halyna N. (ENERGY)

To: Rehob, James (ENERGY); Calwell, Carolyn {(ENERGY)

Sent: Tue Nov 01 09:37:28 2011

subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Re timing — We should aim for a draft direction that is MAG/CLOC approved by end of day today. The Deputy said
yesterday that he wanied us io come up with something “in the next 24 hours”. Whan you've had an opportunity to
discuss ete, | would like a draft version to be reviewed by Rick/Ryan beforg it's sent to CLOC. CLOC is expecting it.

Carolyn — the contacts af CLOC are Len Marcello and Shona Compton.

Thank yout

Hafyna

Halyna N. Perun

AfDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Sireet, 4th Floor, Suite 425
Toronto, ON MbG 2ES

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: {(416) 671-2607

E-mail: Halyna. Perun2@ontario.ca

Motice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom it is addressed. Any dissemination or use of this information by others than the inlended recipient(s) is
nrohibited. i you have received this message in error please nolify the writer and permanently delete the message and
all attachments. Thank you.

From: Rehab, James (ENERGY)

Seni: October 31, 2011 5:36 PM

To: Calwell, Carolyn {ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Thanks very much, Carclyn — an excellent thought indeed. | could see the rescission {or revocation) of a direction being a
viabile approach were the original dirsction not to have dealt with so many different projects (there were several set out in
a chart within the direction) - The Direclion originally listed seven contracts/projects, but several (including one or two
others involving Greenfield Power) were cancelled. Perhaps this alone could be finessed (e.9. revoke only that portion of
the direclion that deait with the Greenfield South proiect). | do waonder, however, whether revoking the original direction
might aciually place the OPA iIn a less clear legal position going forward regarding the steps it has taken thus far. Happy
to consider your good idea further, along with you, and thanks for your input on my earlier advice piece as weli— very
much appreciated, indeed!

Kindly,

James

From: Calwell, Carolyn (ENERGY)

Sent: October 31, 2011 5:10 PM

Teo: Rehob, James (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues

Z
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James,
Thank vou very much for this draft. | have no comments on it in and of itself.

lwonder {and | really don't know)y about a different approach: a direction io rescind the original direction {o enter into the
contract. An approach slong these lines might say: "In recognition that the Government no longer wishes {o have the
OPA proceed with the 280 MW gas-iired generation facllity being developed by the Greenfield South Power Corporation
(the "proponent”} which had been planned for the municipality of Mlssissauga (the "project”), and pursuant to my authority
under 5. 25.32 of the Act, | hereby rescind the direction of [dats]”

Such a dirgction might avoid getting into cancellation, repudiation or rescission but might lead to the same outcome. At
this same time, this approach may just be (oo “cuie™

We could discus tomorrow, depending on when the draft has (o go up or into wider circulation.

Carolyn

From: Rehob, James (ENERGY)

Sent: Mon 31/106/2011 446 PM

Tor Rehob, James (ENERGYY; Calwell, Carolyn (ENERGY); Perun, Halyna N, (ENERGY)
Subiect: RE: Greenfield South Gas Plant - Legal Authorily Issues

Priviieged & Confidential Legal Advice / Solicitor & Client Privileged

Octobear 31, 2011

Halyna and Carelyn,

| attach, for your consideration, an initial draft of 2 direction designed to cancel {rescind or repudiate) the Greenfleld South
gas generation plant (Mississauga). | would suggest that we consider providing, when approoriate o do so, & draft to the

glient{s) and the OPA for their caonsideration and comment.

Commenis/revisions are welcome, and please feel free lo change as necessary in order to meet any iime commitments
o your end.

Kindhy,

James

Froem: Rehob, James (ENERGY)

Sent: October 31, 2011 3:56 PM

“To: Calwell, Carclyn (ENERGY)Y; Perun, Halyna N, {ENERGY)
Subject: RE: Greenfield South Gas Plant - Lagal Authority Issues

Privileced & Confidential Lecal Advics [ Solicitor & Client Privileged

October 31, 2011

Good afternoon, Halyna. | write in order to provide you with my views and analysis in relation to the authority o direct the
OPA as ragards the Greenfleld South Gas Plant contract, including aur aptions, as | see them, in this regard, This emall

has been updaled o reflect the addition of the concept of “repudiation” and o integrate, as much as possible, commenis
from Carolyn, which were received with thanks.

fmaie:



-

= [oes the Minister have clear, legal authority to direct the OPA o take any significant commercial steps in relation
to the Greenfieid South contract?

Conclusions:

= Mo, the beiter view is that the Minister does not have clear, legal authority to so direct the OPA,

Q

el

Based on the clear language of 5.25.32{(4)-(7}, and in particuiar (4) and (5), once the “inttiative” (including
a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to
further direct the OPA in relation to that initiative.
Any attempts to craft a direction which aims to provide the “look and feel” of a binding, statutory
direction to the OPA in relation to the Greenfield South project are susceptible {o legal challenge,
including a potential judicial review of the Minister's exercise of his statutory authority. There is,
it my opinion, a sound legal basis to base such a chalienge in terms of the Minister having exceeded his
statutory authority in this regard.
Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction
hased on s.25.32(7}. This argument attempts to disconnect the OPA’s position when directed under (7)
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of
the Crown, etc.) pravided for in (4) and {5). The main thrust of the strategy wouid be to portray the OPA's
position when directed under (7) as somehow different to the position it is in when directed under (4}.
Points to consider:
= if one attempts to argue (7) as an independent authority, disconnected from {4) and (8), there is
no explicit statutory restriction on Crowit's ability or inability 1o further direct the OPA.,
= Subsection {7) does refer back o clause (4)}{a} in order to isolate the “initiative” (e.g. procurement
contract) about which the (7) direction is to be made, and does not include explicit language
relating to the transfer of responsibility and liability of the Crown {o the OPA.
= However, | view this approach as weak since, arguably {7} is an exiension of {4) and part of the
system of provisions which was designed io provide the Government with an aliernative
mechanism to transfer initiatives created under (4) to the OFPA. 1t does not operate as an
independent authority outside of those provisions.
= However, ong presumably can not ignore the OPA’s express “naturz! person powers” under
25.2{4) and, absent the express authority o further direct the OFA in relation to (7), the issue is at
least overtaid with appreciable doubt.
= Finally, the system of provisions relating to the OPA's independence once directed by the
Minister appears to me to militate toward the OPA having full, unfetiered discretion 1o carry out
the terms of its direction once an initiative of this iype is passed o it
= However, the (7} argument does exist and may provide some very modest (weak, in my own
assessmeant;} basis upon which to found a further direction to the OPA in relation o a CES
contract previously passed to it

Relevant Statutory Provisions and Framework
= The Minister has the authorily to direct the OFA in relation to the procurement of non-renewable energy supply
and capacity under EA 5.25.32(4) (references to demand management, reducticn, etc., are excluded for this email

as not directly relevant).

o]

This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on
procurement process (EA s.25.32(4)(a)(i)))

This transitional authority is connected to EA $.25.32(7), the provision which authorizes the Minister to
“nut” or "place” coniracts which have their genesis in a Crown procurement or initiative with the OPA.
Those contracts can be said to have their legal genesis in a Crown {(including Crown agency such as
OEFC ~ see {(4){b)) initiative, etc. referenced in 25.32{4) but, having been fully negotiated, placed with the
OPA.

These transitional authorities can be used both for the procurement of renewables and non-renewables,
These provisions (25.32{4),(7)) have the legal effect of crealing a coniract which is deemed to be 2 cost-
recoverable procurement contract, compliant with the PSP, which removes most of the regulatory risk re.
cost-recovery.

Importanily, in accordance with 25.32(5), once the confract or initiative is transferred o the OPA, the OFA
is responsibie for the compietion of the initiative and the Crown is no loenger responsible or liable for

Same.

Assignment Back to Crown/Crown Agency — An Alternative Approach:

4



«  Congideration can be given o persuading the OPA to exercise thelr contractual authority (| believe under sub-
clause 16.5 (b-d) 1o unilaterally assign the contract back o the Crown or a Crown agency, such as the OEFC,

»  The main precondition for this unfiateral assignment is that the party to whom the confract iz assigned must have
the same (or now lower} oredit rating than that of the OPA itself, as provided for by a recognized credit rating
agency such as Standard & Poors, DBERE, etc.. i successiul, the assignment back to the Crown would have the
legal effect of placing the Crown info the position of counter party to the contract,

Advantages

= As counter parly, all legal and commercial responsibility for all elements of the contract would be that of the
Crown's and not the OPA’s. This may provide the Ministry with the distinet advantage of being able o direcily
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having i be
concerned with the OFPA's appelite (o take such step, as dictated by the OPA’s Board of Uirectors.

= Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate guicome of
the transaction, at least some of the major commercial steps and fiming leading up the litigation phase, should it
go that far,

Disadvantages

» The Crown or the Crown and the Crown Agency {e.g. OEFC} to whorm the contract is passed would be solely
legaily responsible for the outcome

o The opportunity o distance Government from the ongoing progress of the transaction {project) would be
greatly diminished if not eliminated;

There may be some commercial arguments that the OFA shares responsibility (and therefore Hability} for

sieps taken up 1o the date of the assignment back to the Crown;

»  The Crown may nol be in as sound a position to manage the conract (depending upon what entity within the
Crown the coniract is assigned o),

s The Crown does not have the legal authority to require the fransfer back, bul presumably the OPA would be open
to such an a sirategy were its Board of Directors properly approached.

s The Crown would have fo warrant that the Agreement is “a valid and binding obligation. . enforceable in
accordance with its ferms. "

o

Repudiation by OPA. Repudiation {sometimes described as “anticipatory breach”} occcurs where a party 1o the confract
states ils intention not to perform its obligation(s) undsr a contract or to abandon the contract. Repudiation, when
successiul {e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifving the
terms of the contract, and we use the term hers o refer 1o a wholesale denial or abandonment of the contract.

= In this particular instance, the OFPA would declare its intention to abandon its obllgations under the confract,

presumably without legal justification beyond the adherence to a direction or letler issued by Government.

=  Such a declarstion would be delivered to Greenfleld by the OPA on or before the time at which its major

obligations are next o be performed.

= if Greenfield were to accept the OPA’s position in respect of 18’ repudiation of the conlract, the obligations of the

OPA would arguably continue on and Greenfield would nonetheless sue for damages, eic.

«  Greeniield may choaose not to accept the OFA's repudiation at first instance and coniinue to aflernpt, as best if
can, to perform s own obligations under the confract in order (o preserve iis legal position going forward.
Careful consideration will have to be given by the GPA and ils advisors as to what terms of the coniract are
*essential” or fundamental, capable of forming the basis for repudiation, sic.

2]

Points to consider
= There g some serious doubt as to whether the commercial / legal slep of the OPA repudisting the coniract with
Greanfield would have the desired effect of halting construction by Greenfisld.

o The OPA, as we understand their position thus far, may not be inclined to repudiate the coniract of their
own accord, and may well reguire o be directed in order to take this step;

o Even where the OPA repudiates the contract, Greentield could continue on with iis construction acilvities
(so long as its own financing i1s sustainable), since it currently possesses all legal and regulaiory
approvals to proceed with construction (pending the ouicome of the current MOE renewsad review of
related aclivities).

o While Greenfield would be expecied o take sieps o mitigate damages, arguably cessation of
construction is only one means by which it could do so — that is, Greenfield could argue that continuing on
with the completion of the prolect would put it in the best position to generate income (deriving income
from bidding into the [ESC-controlied market) and then suing the OPA for any differential baszed on the
terms of the contract,



]

o Greenfield’s position in respect of its major suppliers may limit its ability to instanily halt construction, in
order to preserve Hs own legal position under its follow-on contracts.

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriafions
Act (Ontario) and the authority provided in the " and potentially solicit the advice of CLOC on the circumstances under

which the Expropriation route can be utilized.

As per your most recent emall, | will begin drafting a form of direction for your consideration.
Thank you,

James

James P, H. Rehob

Senior Counsel

Ministry of Energy and

Ministry of infrastructurs

Legal Services Branch

777 Bay Strest, 4th Fioor, Suile 425
Toronto, ON M5G ZES

Tel: 416-325-6G676

Fax: 416-325-1781
james.rehob@ontario.ca

Motice
This communication may be solicitor/client privieged and contain confidential infermation only intended for the person(s)

to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s} is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

alf attachiments. Thank you.
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Re: Immediate Cancellation, ete. of the Contract for 2 280 MW Gas Generation Factlity -

Greenfield South Power Corporation (Mississauga)
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Calwell, Carolyn (ENERGY)

From: Rehob, James (ENERGY)

Sent: Movembear 1, 20011 7158 AM

To: Jennings, Rick {ENERGEY); King, Ryan (ENERGY).

Cer Calwell, Carolyn (ENEREY): Perun, Halyna M. (ENERGY)
Subiect: Draft Direction 1o OPA - Greenfield South project.
Attachments: OPA Greenfleld South Direction {25-32-73 {(2) {(Nov 1-111.D0OC

Privileged & Confidential Leqal Advice / Sgliciior & Client Priviieged

Movember 1, 2017

Good morning, Rick and Ryan. Please find atiached a drafi direction to the OPA related to the cancellation (.. .bringing to
an immediate end”) of the Greenfield South gas generation contract. :

Kindly nole that we have drafted using & general instruction to the OPA to bring the contract to an immediate end, on the
understanding that the OPA may push back for something more specific. However, we recognize that the MO/DMO may
wish 1o have the language remain more general. ' '

Flease do comment and fact-check as reguired, and P will be at my desk from 1:15 pmish onward {(416-325-6675) as well,
Fil be on my cell (647-218-3954) between 12 noon and 1115 pm.

Kindly,
James

James P. H. Rehob

Senior Counsel

Ministry of Energy and

Ministry of Infrastruchire

Legal Services Branch

777 Bay Street, 4ith Floor, Sujle 425
Toronio, ON MBG 2ES

Tel: 416-325-8678

Fax: 416-325-1781

immes. rehob@@orierio.ca

Notice

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
o whom it s addressed. Any dissemination or use of this Information by others than the intended recipient{s} is
prohibited. i you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.






Dirafl: March 23, 20058

DRAFT DIRECTION FOR CONSIDERATION

Gntarie Power Authority
Attention: My, Collin Andersen, Chief Executive Officer

Re:  Immediate Cancellation, etc. of the Contract for a 280 MW Gas {"‘enemimﬁ ¥ amh‘éy -
Greenfield South Power Corporation (Mississanga)

I write in c;{mﬂeaé;ion with my suthority as the Mimster of Energy in order to exercise the statutory
power of ministerial direction which I'have in respect of the Ontatio Power Authority (the “OPA™)
under section 25 .32 of the Electricity Act, 1998 (the “Act™).

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OPA
execute and deliver numerous contracts under a direction entitled “Request for Proposals for 2,500
MW of New Clean Generation afd Demand-Side Projects issued September 13, 2004, as amended
{the “2,500 MW RFP™, dated March 24, 2005,

In recognition that the Government no fonger wishes to have the OPA proceed with one of these
nrojects, namely the 280 MW oas-fired generation facilitv being developed by the Greenfield Sowth
it A = = b

Power Corporation (the “proponent”), which had been planned for the municipality of Mississauga
{the “project”™), and pursuant to my anthority under s. 25.32 of the Act, [ hereby authorize and direct

yoe

the OPA to take all necessary legal, cormmercial and other steps in order to bring the contract with the
proponent to an immediate end. '

Further, pursuant to my authority under section 2532 of the Act, the OPA is also hereby anthorized
and directed to take such steps, including negotiations, and to execute and deliver such apcillary
documents, deods instnuments or things 1o connection with, pertaining to, or ansing out of, this
direction.

This Direction shall be effective and binding as of the date hereof
Dated: MNovamber 1, 2011

Christopher fatd- does he prefer “Chris? 7] Bentley
Minister of Energy






Calwell, Carolyn (ENERGY)

From: Rehob, James (ENERGY)

Sent: Novernber 1, 2011 12:50 PM

To: Jennings, Rick (ENMERGYY; King, Ryan (ENERGY)

Ce: Perun, Halyna N (ENERGYY, Calwell, Carolyn (ENERGY)
Subject: Comments on Direclion needed soon '

Privileaed & Confidential Leaal Advice / Solicitor & Client Privileged
November 1, 2011

Hi, Rick and Ryan — please note that | will be having a call with CLOC early this afternoon (say by 2 pm though the
specific iming has nc}n yet been sat) — if possible, i would be best to have your comments integrated by then so that | can
inc%mcée_f YOUr good commaents with the draft letter of direction | send 1o CLOC.

Thanks very much!

S James

James P. H. Rehob

Senior Counsel

Ministry of Energy and

Ministry of Infrastructure

Legal Services Branch

777 Bay Sireet, 4th Foor, Sufle 425
Toronto, ON M5G 2E5

Tel: 416-325-6678

Fay: 416-325-1781

james rehob@@oniario ca

Motice

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s} is
prohibited. i yvou have received this message in error please notify the writer and permanently delete the messzge and
all attachments. Thank vou.

=5






Calwell, Carclyn (ENERGY)

From: King, Ryan (ENERGY

Sent: Movember 1, 2011 1112 PM

To Rehob, James (ENERGY); Jennings, Rick (ENERGY)

Ce: Perun, Halyna N, (ENERGYY; Calwell, Carclyn (ENERGSY)
Subject: RE: Commenis on Direction needed soon

Attachments: OPA Greenfield Scouth Direction {(25-32-71 (2 (Nov 1-113 (1k3L.00OC

James, our suggested adits attached

From: Rehob, James (ENERGY)

Sent: Novemnber 1, 2011 12,50 FM

To: Jennings, Rick (ENERGYY); King, Ryan (EMERGY)

Ce: Perun, Halyna N, (ENERGY); Cabwell, Carolyn (ENERGY)
Subject Comments on Direction neaded soon

Privileged & Confidential Legal Advice / Solicitor & Client Privileged

Movember 1, 2011

Hi, Rick and Ryan — please note that | will be having a call with CLOC early this afternoon (say by 2 pm though the
specific iming has not vet been set} — if possible, {would be best o have vour comments integrated by then so that | can
include vour good comments with the draft letter of direction | send 1o CLGC.

Thanks very much!

James

James P. H. Rehob

Senior Counsel

Ministry of Energy and

Ministry of iInfrastructure

Legal Services Branch

777 Bay Sireet, 4th Floor, Suite 425
Toronio, ON MG ZE5

Tal: 416-325-6676

Fa: 416-325-1781
james.rehob@@ontario ca

Hotice

This communication may be solicitor/client privieged and contain confidental information only intended for the personds)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s} is
prohibited. i vou have recelved this message in error please notify the writer and permanently delete the message and
all attachments. Thanrk vou, :

s
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Draft: Mareh 23, 2005

DREAFT DIRECTION FOR CONSIDERATION

Ontario Power Authority
Attention: Mr. Cellin Andersen, Chief Exeeutive Officer

Re:  Immediate Cancellation, ete. of the Countract for o 280 MW Gas Generation Facility —
Greenfield South Power Corporation (Mississanga)

[ write in connection with my authority as the Minister of Energy in order to exercise the statutory
power of mmmisterial direction which I have in respect of the Ontario Power Authority (the “OPA™)
under section 25.32 of the Eleciricity Act, 1995 {the “Act™).

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OPA
xecute and deliver suwmereus-several contracts under a direction entitled “Request for Proposals for
2,500 MW of New Clean Generation and Demand-Side Pm}cats issued September 13, 2004, as

amended (the “2,500 MW RFP™, dated March 24, 2005.

G}

i

in recognition that ithas-been-detepminedihe Government has decided that the-Government-ne-lonser
- wishes-to-have the-DPA-proecedwith-one-ofthese projesisr-namelby-the 280 MW gas-fired generation

L o e pRes S AN e 3 jaEas

facility being developed by the Greenfield South Power Corporation (the “proponent™), which had
hec‘:ﬁ piazmed for the m‘zmicipaﬁ{}f of M.ississauga {the “g}:&*ﬂ_geé‘:t”} no longert proceed ot its current

OPA ie tzﬁxc aH ﬂtbe%?ﬂ'}f "h::g:'il commem}ai md oﬁ]e&: SiLDL- in arder to bmw fmc mntmct with the
proponent to an imimediate end.

Further, pursuant to my authority under section 25.32 of the Act, the OPA is also hereby authorized
and directed to take such steps, Including negotiabions, and to execufe and deliver. such ancillary
documents, deeds instruments or things in connection with, perfaining to, or arising out of, this
direction.

This Direction shall be effective and binding as of the date herecf.

Daau_ November 1, 201

Mm_zstc“ of Lmsgy

T M EASEGE






Calwell, Carclyn (ENERGY)

From: Rehob, James (ENERGY)

Sent: Movember 1, 2011 1:58 PM

To: Marsello, Leonard {JUS), Compton, Shona (JUS)

Ce: ~ Perun, Halyna N (ENERGY)Y; Cabwell, Carclyn (EMERGYY

Sublsct: Draft Direction to Ordario Power Authority -~ Greenfield South Power Plant

Aitachiments: GPA Greenfield South Direction (25-32-7) (3} (Mov 1-11} (rk Isb cmints integrated.DOC; RFP

- 2500 MW of New Clean Gereration and Demand-Side Projects issued Setpember 13, 2004,
as amended pdf '

»

Priviieged & Confidential Leqal Advics [ Solicitor & Client Privileged

Movember 1, 2011
Gouod day, Len and Shona,

In relation to the instructions I have received from my chient, I attach a draft letter of direction to the Ontario
Power Authority (OPA) made pursuant to s.25.32 of the Electricity Act, 1998 (the “EA™}, instructing the OPA
to “.. .. take all necessary legal, commercial and other steps in order to bring the contract with the proponent to
an immediate end.”. We had also been carefully considering whether more precise language should be included
or substitnted, such as an instruction cancel or repudiate the contradt. We can always retum to this more
precise language if this 18 more legally desirable, however, we thought it best to begin with more pencral
language in order to give both the OPA and the clients something 1o react to wiile we all (including you at
CLOCY consider this issue 2 bit further.

T have mcladed a pdf version of the original direction to the OPA, however the version I currently have in .pdif
- form (showing the signaturs) has the chart sting the specific projects cut off. 1 have, on file, and in MS word
the version which I believe [ did in March of 2005 which lists all of the projects — 'l keep looking to find a pdf
of the complete, signed version for you. There was, as I recall, some sensitivity about sharing a complete
version or posting same on the OPA website at that tme.

Kindly note that the original direction was made under EA s25.32{7) — not (4) 1o which the *
language in (5) is explicitly linked {(z.g. OPA camies all legal responsibility and liability for completion of
direction, and the Crown is divested thereof). Hence, without specifically referencing it, 1 believe that (7)
operates independently of (4) and since it 15 used primarily to place contracts that have been fully completed but
mecutory or signed by another insthifution such as Energy or OFA/OEFC, with the OPA, T am in doubt as to
whether we could use (7} on its own as the basis of the authority to have (require} the OPA cancel or otherwise
end the contract. Thisis what 1 hope to discuss with you.

‘independence”

Look forward to our 2:30 pm call (416-325-6676)

Thank youl
James

Jarnes P, H Rehob

Senior Counset

Ministry of Energy and

Ministry of Infrastructure

Legal Services Branch

77T Bay Street, 4ih Floor, Suite 425
Tororto, O MSE 2E5

Tel: 416-325-6676



Fax: 416-325-1781
iames.rehob@ontario.ca

Motice

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipieni(s) is
prohibited. H you have rsceived this message in error please notify the writer and permanently delete the message and
-all attachments. Thank you, -



Diraft: November 3., 2811
SOLICITOR & CLIENT PRIVIEE foﬁ PRIVIEEGED & CONFIDENTIAL

DRAFT DIRECTION FOR CONSIDERATION

Omtaric Power Authority
Attention: Mr. Collin Andersen, Chief Execntive Officer

Re: immediate Cancellation fnid-consider whether the fevm “cancellation™ should be removed
from the ditle and revlaced with “bringing to an end of”], etc. of the Centract for a 280
MW Gas Generation Facility ~ Greenfield South Power Corperation (Mississanga)

I write in connection with may authority as the Mimster of Energy in order 1o exercise the statutory
power of ministerial direction which [ have in respect of the Ontario Power Authority (the “OPA™).
under section 25.32 of the Electricity Act, 1998 (the “Act”™).

execute and deliver several contracts under a direction entitled “Request for Proposals for 2,500 MW
of New Clean Generation and Demand-Side Projects issued September 13, 2004, as smended (the
“2.500 MW R¥FP™, dated March 24, 20605.

My predecessor had, pursuant to subsection 25.32(7} of the Act, previousty directed that the OPA
53]

In recognition that the Government has decided that the 280 MW gas-fired generation facility being
developed by the Greenfield South Power Corporation (the “propenent™), Wh}c‘h had been planned
for the municipality of Mississauga (the “proaject’™ no longer proceed at its current location, and
pursuant to my authority under s. 25.32 of the Act, 1 hereby authorize and divect the OPA to take all
necessary legal, commercial and other steps in order to bring the contract with the proponent to an
immediate end.

Further, pursuant to my authority under section 2537 of the Act, the OPA 13 also bereby authorized
and directed to tuke such steps, mmclnding negotiations, and fo executé and deliver such ancallary
documents, deeds instroments or things in connection with, pertaining to, or arising out of, this
direction.

-
b
.

This Dhrection shall be effective and binding as of the daie hereof,

fw
&

3
%

Dated: MNovember 1, 2011

i
. e B

“%ﬂﬂ

The Hon. Chris Bentley
Mirister of Energy

T
(1}

o
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Draft Mareh 23, 20085
DIRRCTION '

Omntario Power Aunthority
Attention: My, Jan Carr, Chief Exeontive Officer

2,500 MW of New Clean Generation and Demand-Side

e:’  Reguest for Proposals for
7,500 MV RFP*)

Projects tssned September 13, 2004, 25 amended (fhe®
der to exercise the statutory

I write in connection with my eutharity es the Mini
Pan Autharity {(the “OPAT)

power of ministerial direction which [ have in res ﬁ:i c}f the Dz tari
under section 25.32 of the Efecf:f iy Act, 2_998 (the “Act™).

rms have the meanings given to them in the 2, SGO N

Unless otherwise defined herain, capitelized form
HFP, ‘ '
Purszant to gabsechion 25. '"27{7 of the Act, T hereby authorize and direct the OPA to executs and
deliver definitive €ES Coniracis and & DR Contract [the “Definitive A;-uxasmenis”} i:l accardance
with the terms of the 2,500 Mw RFF with the Proponents in respect of the Proposals listed below:

I 1. [ Greater Torondn AJI"‘") Oris vLJamty - Copensration CEg Wissizsmues 4 117 6715
2. | Gresofield Boergy Cenire {caiigm gnd Mitsel) ~ | CES Sornis- 1,003 1,015 8,533

Jon o) CeaET o { Lembion ]

-R I} s - . : -
i3 } Greenfield 417 Power Corporation {Bastern Power s bfississotigs AR0 ZEG B.A50
i i and Algonguin Power Inoome Fund)— CCGT
| e ! -

» } Greenfield 407 Power Comporstion (Easienn Poveer | CES 280 | 28d 2,350
% | mod Algonguin Power Income Fond) - CCGT |

E - - V- - I X ‘

z 5. | Greenficld 403 Power CG"“)CE‘"'_;.J’T (Easters Powey {ES Calovilie IBG po 2D B350
| l and Algoponin Power Income Fond) - COGT ' |- ’

. * - B ' Fol a7

i 5 | Ioveners & Tvestmeni (fovencrzy and OTCR | CES 570 | 6385 6,637
|| Golder Rauper) - COGT : | | ,

[ H F :

7. } Loblew Propertiss - De m«mfi Ee sponse DR Proviooe- 10 ! 10 2,063
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L.
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This Dirsction shall be effeciive and binding as of the







Calwell, Carolyn (ENERGY)

From: Rehob, James {(ENERGY)

Sent: Movember 1, 2011 2:23 PM _
To: Calwell, Carclyn (ENERGY}, Perun, Halyna M. (ENERGY)
Suhject: Re OPA and Communicating with CLOC

Hi, P would Bke fo send CLOC the advice note | provided to vou yesterday, if that is airight with you - please let me know.
Thanks! :
Jarnes

James P, M. Rehab

Senior Counsel

WMinisiry of Energy and

Minisiry of Infrastruciure

Legal Services Branch

777 Bay Strest, 4th Floor, Suiie 425
Toronto, ON MBG 2E5

Tel: 416-325-B676

Fax: 416-325-1781
lames.rehobi@ontario.ca

Kotice

This communication may be solicitar/client privieged and contain confidential information only intended for the parson{s)
to whom it is addressed. Any dissemnination or use of this information by others than the intended recipient(s) is
prohibited. H you have received this message in arror please notify the writer and permanently delete the message and
all attachments. Thank you.

o
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Calwell, Carolyn (ENERGY) .
From: Rehob, James (ENERGY}

Sent: MNovember 1, 2011 2:32 PM

To: Compton, Shona (JUS), Marsello, Leonard (JUS)

Ce Perun, Malyna N [ENERGYY), Calwell, Carolyn (ENERGY)
Subject: - RE: Greenfield South Gas Plant - Legai Authority lssues

Privileged & Confidential Leaal Advice / Soliciior & Client Privileaed

November 1, 2011

Hi, Len and Shona: just to ensure you have my most recent thinking and analysis on this issue, I am forwarding
you my recent advice to my Director and Deputy-Director on the authority issues or chaﬂenoec: whz ch } believe
we face in respect of issuing such a direction to the OPA.

You may wish to consider this as well — speak to you when you call later on this afternoon,

Kindly,

Jamnes

From: Rehob, James {(ENERGY)

Sent: October 31, 2011 3:56 PM

Ta: Calwell, Carolyn (ENERGYY; Perun, Halyna M. (ENERGY)
Subiect: RE: Greenfield South Gas Plant - Legal Authority Issues

Fr%v%ééqed & Confidential Legal Advice [/ Soligitor & Chient Privileaed

October 31, 2011

Good afterncon, Halyna, [write in order to provide you with my views and analysis in relation to the authority to direct the
OPA as regards the Greenfield South Gas Plant contract, including our oplions, as | see them, in this regard. This emall
has been updated io reflect the addilion of the concept of © rsapudiaz ion” and (o integrate, as much as possible, comments
from Carolyn, which were received with thanks.

Issue:

« Does the Minister have clear, legal authority to direct the OPA o take any significani commercial steps in relation
io the Greenfield South contract?

Conclusions:

« Mo, the better view is that the Minister does not have clear, legal authority to so direct the OPA.
o Based on the clear tanguage of 5.28.32(4)-(7), and in particular (4} and (5), once the “indtiative” (including
a procurement condract} is passed io the OFA, the Crown ceases to have any direct legal authority o
further direct the OPA in relation to that initiative.
o Any sttempts to craft a direction which aims to provide the “lock and feel” Qf a binding, statutory
direction to the OPA In relation to the Greenfield South project are susceptible to legal challenge,
including a potential judicial review of the Minister's exercise of his statutory authority. There s,



]

in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his
statutory authority in this regard.

o Potential reliance on 25.32(7): There ex;sts a potential, though weak/modest, argument for a direction
based on $.25.32(7). This argument attempts to disconnect the OPA's position when directed under {7)
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of
the Crown, etc.} provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's
pasition when directed under (7) as somehow different to the position it is in when directed under (4).
Points to consider:

= If one attempts to argue (7) as an Endependent authority, disconnected from (4} and (8), there is
no explicit statutory restrictions on Crown’s abiiity or inability to further direct the OPA,

= - Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative” (e.g. procurement
contract) about which the (7} direction is to be made, and does not include explicit language
relating to the transfer of responsibifity and liability of the Crown to the OPA.

= However, | view this approach as weak since, arguabily (7) is an extension of (4) and part of the
system of provisions which was designed to provide the Government with an alternative
mechanism io transfer initiatives created under {4} to the OPA, It does not operate as an
independent authority outside of those provisions.

= However, one presumably can niot ignore the OPA’s express “natural person powers” under
25.2(4) and, absent the express authority 1o further direct the OPA in relation to (7), the issue is at
ieast overlaid with appreciabie doubt.

= Finally, the system of provisions relating to the OPA’s independence ance directed by the
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out
the terms of its direction once an initiative of this type is passed {o it.

= However, the (7) argument does exist and may provide some very modest (wsak, in my own
assessment) basis upon which to found a further direction to the OPA inrelationio a CES .
contract previously passed to i

Relevant Statutory Provisions and Framework

L]

The Minister has the authority {o direct the OPA in relation {o the procurement of non-renewable energy suppé
and capacity under £EA 5.25.32(4) (references to demand management, reduction, etc,, are excluded for this email
as not directly relevant). '

o This fransitional authority expires on the OEB’s approval of the QFA's first [PSP and foliow-an

procurement process (EA 8.25.32(4)(a)(ii))

o This transitional authority is connected to EA 5.25.32(7), the provision which authorizes the Minister to

“put” ar “place” contracts which have their genesis in 2 Crown procurement or initiative with the OPA,
Those contracis can be said to have their legal genesis in a Crown (including Crown agency such as
QEFC — sse (4){b}) initiative, ste. referenced in 25.32(4) but, having been Tully negotiated, placed with the |
OPA. :

o These transitional autherities can be used both for the procurement of renewables and non-renewables,

o These provisions {25.32(4),(7}) have the legal effect of creating a contract which is deemed {o be a cost-
recoverable procurement contract, compliant with the PSP, which removes most of the regulatory risk re,
cost-recovery.
tmportantly, in accordance with 25.22(5), once the contract or initiative is transferred to the OPA, the OPA
is responsible for the completion of the initlative and the-Crown is no longer responsible or liable for
same.

[

Assignment Back to Crown/Crown Agency — An Alternative Approach:

Consideration can be given o persuading the OPA to exercise their contractual authority {1 believe under sub-
clause 16.5 (b-d} to unilaterally assign the coniract back o the Crown or a Crown agency, such as the OEFC,
Ttie main precondition for this unilaleral assignment is that the party io whorm the coniract is assigned must have
the same (or now lower} credit rating than that of the OPA liself, as provided for by a recognized credit rating
agency such as Standard & Poors, DBRS, etc.. If successful, the assignment back to the Crown would have the
iegal effect of placing the Crown into the position of counter party to the contract.

Advantages

@

As counter party, all fegal and Commer{:xal respensibility for all elements of the coniract would be that of the
Crown’s and not the OPA's. This may provide the Ministry with the distinct advantage of being able to direcily
negotiate or repudiate the contract, or to take what ever commercial siep it wishes to take, without having to be
concerned with the OFA’s appetite to take such step, as dictated by the OPA’s Board of Direclors.



s Egsentislly, this may provide the Minister or Government with the ability to coniral, i not the ulimate cutcome of
the transaction, af least some of the major commercial sieps and timing leading up the litigation phase, should i
go that far,

Disadvantages . -

= The Crown of the Crown and the Crown Agency {e.g. OEFCY to whom the contract is passed would be solely
iegally responsible for the oulcome

o The opportunity o distance Government from the ongoing progress of the ransaction (prolect) would be
greatly diminished if not sliminated;

o There rnay be same commercial arguments that the OPA shares responsibiiity (and therefore labllity) for
steps taken up to the date of the assignment back o the Crown;

s« The Crown may not be in as sound a position o manage the confract {depending upon what entity within the

Crown the coniract is assigned o}

«  The Crown does not have the legal suthorily to require the ransfer back, but pf seuinably i he OFA would be oper
o such an a strategy were fis Board of Directors pmper!v approached.

=« The Crown would have o Warrant that the Agresment is "a valid and binding obisgai ion...enforceable in
accorgance with iis {erms,.

Repudiation by OPA. Repudiation (sometimes described as “anticipatory breach”) oscurs where a perty fo the contract
states its interntion oot (o perform its obligation(s) under a contract or fo abandon the confract. Repudiation, when
successiul (e.g. accepted by the other narty ¢ the contract) is commonty viewed as having the effect of nulifying the
terms of the contract, and we use the ferm here to refer (o 2 wholesale denial or abandonment of the contract,
« In this particular instance, the OPA would declare its intention to abandon its obiigations under the contract,
presumabily without legal jusiification beyond the adherence to a direciion or letter issued by Government.
= Such a declaration would be delivered (o Greenfield by the OPA on or before the time at which its major
obligations are next to be performed.
= if Greenfield were fo accept the OFA's position in respect of iis' repudiation of the contract, the obligations of the
OPA would arguably continue on and Greenfield would nonetheless sue for damages, efc.
«  BGreenfield may chooss not io accept the OPA's repudiation at first insiance and continue to attempt, as best it
can, {o perform its own obligations under the contract in order to preserve its legal postiion going forward,
«  Careful consideration will have 1o be given by the OPA and its advisors as o what terms of the contract are
“essentlal” or fundamenial, capable of forming the basis for repudiation, eifc. :

Points 1o consider

« There is some serious doubt as o whether the commercial / legal siep of the OPA repudiating the contract wit
Greenfield would have the desired effect of halting construction by Greeniield.

o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their
own accord, and may well recuire (o be directed In order o take this sten;

o Evenwhers the OPA recudiates the contract, Greenfield could continue on with iis construction activities

{sc long 28 He own financing is susiainable), since it currently possesses all legal and regulatory

approvals te proceed with construction (pending the oulcome of the current MOE renewsd review of

related aclivities).

While Greenfietd would be expected {o take steps to mitigate damages, arguably cessation of

construction is only one meaans by which it could do so — thal is, Greenfield could argue that continuing on

with the completion of the proiect would put it in the best posétécm to generate income {de riving income

fram bidding into the IESO-conirolied miarket) and then suing the OPA for any differential based on the

terms of the confract

o Greerfleld’s position in respect of its major suppliers may linit s abilily o instantly hall construction, in
order o preserve s own lggal position under its follow-on contracts,

o

Expmprsaﬁon LSE Energy would have to further research and analyze opiions which are based on the Exprogriziions
Act (Oriario} and the authority provided in the ™ and potentially solicif the advice of CLOC on the croumstances under

which the Expropriation rouis can be ulilized.

As per your most recent email, | witl begin drafting a form of direction for your consideration.
Thank you,

James
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James P. H. Rehob

Senior Counsel

Ministry of Energy and

Ministry of Infrasiructure

Legal Services Branch

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2EL

Tel 416-325-6678

Fax: 416-325-1781
iames.cehob@ontario.ca

Motice

This communication may be solicitor/client privileged and contain confidential information onty intended for the personis)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please noltify the writer and permanently defete the message and
all attachments. Thank you.



GCalwell, Carolyn {(ENERGY}

From: Calwell, Carolyn (ENERGY)

Sent: Movember 1, 2011 2:35 PM

To: Compton, Shona (JUSY);, Marsello, Leonard (JUS)

Subject: FW: Mississauga Gas Plant - Common Interest Privilege Agreement with OPA
Attachments: BN Common Interest Priv doc; OPA-Energy Common interest Agreementidoc

Shona & Len — 've iaken a ook ai the Common Interest Privilege agreement and have g couple of questions that [ would
ke to sk hefore | recommend the agreement to Deputy Lindsay, How best to address? | know that vou're plarming to
speak o James at 2440 on a related matter - would it work for vou o call me when you're done with Jamesg?

Carolyn

From: Slater, Craig (JUS)
Sent: November 1, 2011 8:59 AM

To: Perun, Halyna N. (ENERGY)

€ Salim, Fateh (JUS); Marsello, Leonard (JUSY; Compton, Shona (JUS); Scarfong, Janet (JUS)
Subject: FW: Mississaugs Gas Plant - Commaon Interest Privilege Agresment with OPA

Halyna,

Here is the common interest privilege agreement. Once you lel us know that your client is fine with the agreameni, we will
send it to Mike Lyle for review. The agreement comitemplales that Deputy Lindsay will executs. For that reason, we are
including our draft AG note for assistance in briefing him.  Feel free to use the content, but understand that this is a draft
note that is not approved by the AG or DAG.

if you need sssistance with the lstter to the OFA, please contact either Len or Shona,

Thanks

From: Compton, Shona (JUS)

Sent: October 31, 2011 12:28 PM

To: Slater, Craig (JUS); Scarfone, Janet (JUS)

Lo Byard, Caltlin (JUS)

Subject: Mississaugs Gas Plant - Common Interest Privilege Agreement with OPA

Craig, Daphne and Scolt prepared a common inferest privilege agreament for the Mississauga plant based on the
Oakville version. Len and | reviewad and discussed whether it should be more broadly drafted to also cover litigation. Len
wants fo go with their original version for now. | have revised the brisfing note o reflect those discussions, Janet has
aporoved. The electronic versions of the documents are attached — hard copy o follow,

Shorna L. Compton, LLB.
Counssl

Crown Law Office - Civil
720 Bay Strest, 8th Floor
Toronio ON M7A 258

Tel: 416 327-0899
Faxw 416 326-4181
Email: Shona.Complon@ontario.ca

IMPORTANT NOTICE



This communication may comtain confidential information and may be subject to solicitor-client privilege. if you have
received this message in error, please notify me immediately and delete this message without copying, prmtmg
disseminating or forwarding it to anyone.



inistry of the Attorney General

Legal Services Division
an i.,,aém = Civil

ISSUE: iMississauga Gas Plant Common Interest Privilege Agreement

BACKGROUND

The Crown would like to enter into 2 common interest privilege agreement with the
Ontaric Power Authority ("OPA”). This agreement would relate o the resolution of
issues that have arisen in connection with an agreement between the OPA and
Greenfield South Power Corporation ("Greenfield”) to construct a gas plant in
Mississauga.

The OPA is established under the Eleciricity Act, 1988, That statute stipulates that
the OPA is not an agent of the Crown for any purpose: see s. 6. Thus, unless
common interest privilege applies, the sharing of privileged information between the
Crown and OFA would waive privilege.

Attached is a draft common interest privilege agreement. This agresment is based
upon the common interest privilege agreement that was previously entered into
between the Crown and OPA in relation to the TransCanada Pipeline matter.

DISCUSSION:

An Exceplion to the Doclrine of Walver

&

Commpon interest privilege is a doctrine that permits the sharing of solicitor-client and
litigation-privileged materials without waiving the privilege in those materials. The
doctrine is an exception 1o the principle of walver. As is weli-known, privilege can be
lost where it is “waived”. However, the courts have held that, where common interest
privitege applies, privileged communications may be shared with third parties without
waiving privilege. It is imporiant to emphasize that the doctrine of common interest
privilege does not create a new privilege. It applies to communications that are
already privileged. What the doclrine does is {o protect those privileged
communications by stipulating that, where parties share a common interest, they
may disclose privileged communications to each other without waiving the privilege
that exists in those documents or communications. The doctrine applies to both
solicitor client privilege and to litigation privilege.




dMature of the Common Interest

This doctrine of common interest privilege originated in the litigation context. The
doctrine was first articulated by Lord Denning in Buftes Gas and QOil Co. v. Hamner
(MNo. 3}, [1980] 3 All E.R. 475 (C.A.}. In that case the Court found that common
interest privilege applies where parties with a common interest in anticipated
litigation exchange facts, advice or other information regarding the litigation. To
constitute a common interest, the parties must “share a common goal, seek a
common ouicome or have a selfsame interest”. Hubbard et al, The Law of Privilege
in Canada, vol. 2 at para. 11.200. The doctrine of common interest privilege, as
articulated in Buftes, has been applied in several jurisdictions in Canada, including
by the Ontario Court of Appeal in General Accident Assurance Co. v. Chrusz {1999),
45 O.R. (3d) 321.

The courts have clarified thai to be a “‘common interest” for the purposes of the
privilege the interests of the parties do not have to be “identical” as long as there is
“sufficient common interest” between them: Scoit & Associates Engineering Lid. v.
Ghost Pine Windfarm, LP, 20111 AJ. No. 574 ((3.B.) at para. 26. Moreover, if the
parties share a common interest, the privilege may attach o shared documents that
relate to that common interest even though the parties are also adverse in interest in
some other respects: Western Canadian Place Lted. V. Con-Force Products Ltd.,
[1097] A.J. No. 354 (Alta Q.B.); YBM Magnex International Inc. (Re), [1999] A.J. No.
1227 (Alta Q.B.) reversed on other grounds in [2000] A.J. No. 1231 (C.A.). Further,
if the parties share a common interest at the present time, the privilege is not lost
merely because of the possibility that the parties may become adverse in interest in
the future. See for example, Barclays Bank PLC v. Devonshire Trust (Trustee of),
2010] GJ No. 4234 (Sup. Ct) &t para. 12, see also CC &L Dedicated Enterprise
Fund (Trustee of) v. Fisherman, [2001] O.J. No. 637 at para. 30

Mot Limited to Civil Litigation

L]

The doctrine as originally articulated in Buttes required the common interest (o relate
{0 actual or anticipated litigation. However, a number of Canadian cases have
applied the doctrine to common interests that arise outside of litigation. Thus, the
courts have held that the doctrine can apply in the commercial context where parties
have “a common interest in bringing a transaction {o a successiul completion...not
dependent on an interest shared by the parties in ongoing or anticipated litigation™
Canmore Mountain villas v. Alberta (Minister of Seniors and Community Supporis),
2009 ABQB 348 at paras 7-8.

For example, in Fraser Milner Casgrain LLP v. Canada (Minister of National
Revenue - M.N.R., [2002] B.C.J. privileged documents that were prepared for one
group of companies were shared with other corporaie parties to a proposed
transaction. The Court held that the doctrine of common interest privilege could be



applied as the parties shared a common interest in the successful completion of the
business transaction.

However, the courts have also cautioned that the extension of common interest
privilege to the commercial context should be applied with some caution. For
example in Maximum Ventures Inc v. De Graaf, [2007] B.C.J. No 2355 (B.C.C.A.),
the Court of Appeal siated:

However, this exiension of common interest privilege ouiside the litigation
context is stilt a relatively novel docirine and the limits of this extension are not
vat completely known. The couris have cautioned that this exiension of common
intersst privilege in the commercial contexd must be applied in a careful and
principled manner: see for example Fitnsy Bowes of Canada Lid. v. Canada,
[2003]1 F.C.J. No. 311 (F.C.).

The doctrine was also recently applied o the sharing of privileged information
betweean the Canadian Judicial Council and the Law Society of Upper Canada in
relation to an investigation of professional misconduct of a judge and counsel in the
same proceeding: see Salansky v. Canada, [2011] F.C.J. No. 594 at para. 32

As far as we are aware, there is no case where common inferest privilege has been
specifically considered in the context of intergovernmental communications made in
furtherance of a common intergovernmental policy initiative. However, a leading
academic commentaior has argued that the principle should apply to such
communications. in McNair, “Solicitor Client Privilege and the Crown” (2003}, 82
Can Bar Rev. 213 at p. 232 the author stales:

Thers could be a significant breakdown in the flow of communications betweaen
the various levels of government if the courts concluded that this privilege did not
apply in the government contex{. Not only are there constant exchanges on the
development and implementation of government legisiation, there are also
shared inferasis in the pursuit of litigation.

There also have been no cases that have discussed whether common interest
privilege can apply between the Crown and a public body, such as the OPA, that is
neither part of the Crown nor a Crown agent. However, the recent extensions of the
doctring bevond litigation cutlined above provide a reasonable basis for concluding
that a court would likely find that the docirine can apply in these circumstances as
well.

The Minister of Energy and the government have been given important roles with
respect to energy policy and inevitably must work with the OPA. For example, under
5. 7 of the Ministry of Energy Act, 2071, the Minister of Energy is required (o review
energy matiers on a continuing basis with regard tc short-term and long-term goals
in relation to the energy needs of the province of Ontario. The Minister also has the
power {0 establish policies and develop and co-ordinate plans and programs. Under
the Electricity Act, 1998, the OPA must develop an integrated Power Systern Plan



(the “Plan”} and the governmeni may issue direciives to the OPA in relation to this
Plan. There would therefore be a common interest between the OPA and the
Minister of Energy in connection with ihe issues that have recently arisen relating to
the location of the Mississauga gas plant. Both the Minister of Energy and the OPA
share a common interest in ensuring that the resolution of issues with Greenfield is
consistent the provincial energy policies, priorities and plans.

» Accordingly, in our view, there is sufficient commonality of interest between the
Crown and the OPA in connection with the resolution of the Mississauga gas plant
matier to support the reliance on the common interest privilege. Thus, it would be
reasonable for the parties to enter into a common interest privilege agreement.

Counsel: Daphne Intrator, General Counsel and Scott Feliman, Counsel
Crown Law Office - Civil
Legal Services Division

Date: October 26, 2011

Approved by:

Director:

Craig Slater, Director, Crown Law Office - Civil
ADAG:

Malliha Wilsan, ADAG, Legal Services Division
DAG:

Murray Segal, Deputy Attorney General
AG:

The Honourable John Gerretsen, Altorney General



COOPERATION AND COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the %% day of #¥% 2011 (the "Effective Date".
BETWEEN:
ONTARIO POWER AUTHORITY
("OPA™)
~ and —
HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
{"ONTARIOM

RECITALS:

A, The OPA and Greentield South Power Corporation ("Greenfield") entered into the Amended and
Restated Clean Energy Supply Contract, dated as of the 12" day of April, 2005 and amended and
restated as of March 16, 2009 (the "ARCES Contract™).

B, Issues have arisen with respect to the location of the natural gas fuelled generating station that is
the subject of the ARCES Contract. Under the Electricity Act, 1998, 8.0, 1098, ¢.15, Sched. A,
both Ontario and the OPA have responsibilities tor energy matters in the Province. The Minister of
Energy also has duties and responsibilities in relation to energy matters under the Ministry of
Energy Act, 2011, Accordingly, the OPA and Ontario share a common interest in the satisfactory
resolution ofissues that have arisen with respect to the ARCES Contract.

C. The GPA and Ontario have undertaken, and will undertake, factual, legal and other research, and
are of the opinion that it is in their best interest to exchange information, pool their individual work
product and cooperate in the joint effort to resolve the issues in relation to the ARCES Contract.

D. Ceooperation in this regard will necessarily involve the exchange of confidential information as
well as information which is otherwise privileged such as, amongst others, solicitor/client
communications.

E. In light of their common interest, OPA and Ontario wish fo proceed cooperatively, and by this
Agreement seek to document their mutual intention and agreement that neither OPA nor Ontario
shall suffer any waiver or loss of privilege as a result of disclosure to each other of their Privileged
Information (as defined below).

AGREEMENT

in consideration of the promises and the mutual covenants and agreements herein, the Parties agree
as follows:

DEFINITIONS



I. In the toregoing Recitals and in this Agreement, the following terms have the meanings set forth
in this Section:

(a) "Effective Date" means the effective date as defined above.

(b) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this Agreement.
includes their legal counsel, agents, consultants and experts,

(c) "Privileged Information” means information and communications, whether written or
electronically recorded, which are or would be otherwise in law privileged and protected from
disclosure or production to Third Parties made between OPA (or its employees, legal counsel,
agents, consultants, experts or any other person or entity acting on OPA's behalt) and Ontario (or its
employees, legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario's behalt), including but not limited to:

(1) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

{it) communications between counsel, or counsel and clients including their employees,
consulftants, board members or advisors;

{iiiy  any analyses, document binders, files, compilations or databases;
(iv)  the sharing or exchange via any media, including but not limited to electronic media:
{v) theories, impressions, analyses, legal research, or legal opinions;

(vi)  communications to and from experts, and documentation relating to or setting out
expert commentary and opinion; and

(vil)  any other material, communications and information which would otherwise be
protected from disclosure to Third Parties.

(d} "Greenfield"” has the meaning defined in paragraph A of the Recitals.
g P P

(e) "Third Party" or "Third Parties" means any person or eatity that is not a Party, Third Party
includes Greenfield, their employees, agents, counsel, subcontractors, consultants, experts, or any
other person or entity acting on Greenfield's behalf.

COMMON INTEREST OF THE PARTIES

2, The Parties have a common, joint, and mutual interest in the resolution of the issues related to the
ARCES Contract and wish to coeperate with each other in respect these matters, and wish to share

between them Privileged Information without risk of prejudice to or of waiver in whole or in part of
their respective privileges and rights to hold such Privileged Information protected from disclosure.

3. The Parties are under no obligation to share Privileged Information. However, from time to time,
either Party (the "Disclosing Party") in its sole discretion may choose to share Privileged
Information with the other Party (the "Receiving Party").

4. To the extent that exchanges of Privileged Information have been made prior to entering into this
Agreement, it 1s the Parties' intention that all such exchanges be subject o the terms of this
Agreement as 1f they had occurred after the Effective Date.



5. The execution of this Agreement, the cooperation between the Parties in respect of the ARCES
Contract and the exchange of Privileged Information under this Agreement, where the materials
would otherwise be protected by law against disclosure by solicitor client (attormey client)
nrivilege, litigation privilege, work product doctrine, without prejudice privilege, or any other
applicable rule of privilege or confidentiality:

(1) are not intended to, do not and shall not constitute a waiver in whole or in part in
favour of any Third Party by either Party of any applicable privilege or other rule of
protection from disclosure; and

{in will not be asserted at any time by either Party ag a waiver of any such privilege or
other rule of protection from disclosure.

6. Disclosure ot Privileged Information by the Receiving Party to Third Partics without the prior
written consent of counsel for the Disclosing Party is expressly prohibited, unless the disclosure 1s
ordered by a court of competent jurisdiction or is otherwise required by law. If disclosure of any
Privileged Information is sought from a Receiving Party in any arbitration, litigation or other legal
proceedings, the Receiving Party (from whom disclosure is sought) shall take all steps necessary to
preserve and invoke, to the fullest extent possible, all applicable privileges, immunities and
protections against disclosure, and shall immediately provide written notice of such fegal
proceedings to the Disclosing Party. The Receiving Party shall not voluntarily surrender or disclose
the Privileged Information without first providing the Disclosing Party a reasonable opportunity to
protect its interests betfore the applicable court or arbitral tribunal.

7. All ot the Privileged Information shall be preserved as confidential and privileged both prior to
resolution of all cutstanding issues and thereafier, and shall not be used for any purpose other than
the stated sole purpose of cooperation i the resolution ot issues relating to the ARCES Contract.

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, unless
both Parties consent in writing or unless compelled by order of a court or arbitral tribunal.

9. The Parties acknowledge and agree that their common interest in the resolution of issues relating
to the ARCES Contract and their intention that no waiver of privilege shall result from their
exchange of Privileged Information between them shall in no way be affected or deemed to be
negated in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the ARCES Contract.

COOPERATION

10, The Parties shall cooperate in respect of the resolution of issues relating to the ARCES
Confract, including providing access to information, materials and employees as may be reasonably
necessary from time to fime, as the case may be. provided that each of the Parties reserves the right
to determine what information will be shared and under what circumstances, and no obligation or
duty to share any such information is created by this Agreement.

WITHDRAWAL

11. 1t is the intent of the Parties that this Agreement shall remain in effect until final resolution of
issues relating to the ARCES Contract.

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving twenty
(20} days advance written notice to the other Party, which 20 days is calculated beginning on the



day after the notice is received by a Party. For greater certainty, withdrawal from this Agreement by
a Party is not effective until the expiration of the days' notice period required by this provision.

3. Any withdrawal from this Agreement shall be prospective in effect only and the withdrawing
Party and any Privileged Information made available by or to the other Party prior to that Party's
withdrawal shall continue to be governed by the terms of this Agreement whether or not the Parties
are, 1n any respect in relation to the ARCES Contract, adverse in interest.

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing Party
shall return to the Disclosing Party all Privileged Information received trom the Disclosing Party. Tn
the case of copies, with the consent of the Disclosing Party, the Receiving Party may destroy such
copies 1n a secure maaner, and confirm in writing to the Disclosing Party that it has done so.

WAIVER OF CONFLICT OF INTEREST

15. The Parties agree that this Agreement and the sharing of Privileged Infornation between them
shall not be used as a basis for a motion to disqualify a Party's counsel {inclading for certainty the
Party's counsel's law firm and any partner or associate thereof) after a Party has withdrawn from
this Agreement for any reason, including without limitation, due to any conflict of interest which
arises or becomes known to the withdrawing Party after the Effective Date, adversity between the
Parties or any other reason whatsoever based on this Agreement or the cooperation and disclosure
of Privileged Information hereunder.

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client
refationship between counsel for the OPA and Ontario, nor any solicitor-client relationship between
counsel for Ontarico and the OPA| as a result of any communications, sharing of Privileged
Information, cooperation or any other action taken in furtherance of the Parties' common interests
or under and in reliance upon this Agreement.

GENERAL PROVISIONS

18. This Agreement shall be construed in accordance with the laws of the Provinee of Ontario and
the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with respect to any
and all matters arising under this Agreement.

19. It any of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect. the validity. legality or enforceability of the
remaining provisions shall not in any way be aftected or impaired thereby.

20. Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no way affect
the validity of this Agreement, or any part hereof, and shall not be deemed a waiver of the right of
such Party thercafter to enforce any and each such provisions.

21, Nothing contained in or done further to this Agreement shall be deemed either expressly or by
implication fo create a duty of lovalty between any counsel and anyone other than the client of that
counsel.

22. This Agreement contains the entire understanding of the Parties with respect to the subject
matter hereot. There are no other oral understandings, terms, or conditions and neither Party has
relied upon any representation, express or implied, not contained in this Agreement.



23. No change. amendment, or modification of this Agreement shall be valid or binding upon the
Parties hereto unless such change, amendment, or modification is in writing and duly executed by
both Parties hereto.

24. The headings contained in this Agreement are for convenience and reference only and in no
way define, describe, extend, or limit the scope or intent of this Agreement or the intent of any

provision contained herein.

25. This Agreement shall enure to the benefit of and be binding upon the respective successors and
assigns of the Parties,

IN WITNESS WHEREGF, the Parties have executed this Agreement as of the date first set
forth above.

ONTRARIO POWER AUTHORITY

By:

MName:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE MINISTER
OF ENERGY

Mame: David Lindsay

Title: Deputy Minister






Calwell, Carolyn (ENERGY)

Frowm: Hehob, James (ENERGY)

Sent: November 1, 2011 512 PM

To: Perun, Halyna N {ENERGYY); Calwell, Carolyn (ENERGY

Subiect: Direction to OPA - Greenfisid South .

Attachrnenis: OPA Greenfield South Direction (25-32-71 {4) (Mov 1-11) (rk lsb CLOC emnts integrated).DOC

Privilened & Confidential Lenal Advice / Solicitor & Client Privileged

Movember 1, 2011

Good afternoon, Halyna and Carolyn,

inresponse o the client's clear instructions on this matter, | altach a revised and updated version of a letter of direction
made pursuant to £.20.32 of the Electricity Act, 1888, | have now had the opporiunity 1o consult with CLOC {Len Marselio
and Shona Complon) in regards (o the statutory basis Tor this direction. They both share our view that the siatufory basis
for the direction is quite weak, They share our essential concern(s) over the Minister's ahility to Issue further directions
about an initiative or confract which has already been passed to the OPA under either subsection {4 of {7} of 26.32.

WWe also discussed the merits of the argument that the “release of Crown” {or independence of OPA) language contained
in the opening Bush of sub {4}, and in (5), of 25.32 would not apply since the initial direction was issued under s.{7}). We
all agreed that this argument was weak as well, since they shared the view that (7] can not operate independently of (43,
Len also pointed out that the “ollow-on” contractual damages from down-stream suppliers (1 gather he was referring to
equipment suppliers, arrangements re. gas contracts}, beyond those referable o the OPA based on the Greenfield South

contract alone, could prove significant,

CLOC had mentioned that they would appreciate being informed about the progress of the direction up the approvals
chain at our end and sent aver to the OPA, if that s In fact the case, and | mentioned that  would certainly communic_a{e

this to you.

Beyond the removal of the term "canceliation” from the title of the draft direction, they did not have any further comment
ort the language provided for on the draft. Pve now revised the itle as Carclyn had sugoasted. The cliant's (Rick
Jennings’ and Ryan King's) commenis have already been integrated.

Flease lel me linow i anything further is required on this matter, and | am delighted {o assist.
Kind regards,
Jamasg

James P H. Rehob

. Senior Counset

Ministry of Energy and

Minisiry of Infrastructurg

Legal Services Branch

777 Bay Streetl, 4th Floor, Suile 425
Toronto, ON MBG 2E5

Tel 416-325-6876 -

Fax: 416-325-1781

ames rehob@ontario.ca

Hotice

This comrunication may be soliciior/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient{s} is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all altachments. Thank you, '



Ty



, Drrafh: Movember 1, 2011
SOLICITOR & CLIENT PRIVILEGED — PRIVILEGED & CONFIDENTIAL

BRAFT DIRECTION FOR CONSIDERATION

Omtario Power Authority
Attention: Mr. Collin Andersen, Chief Executive Officer

Be: Greenficld South Power Corporation (Mississauga)

I write in comnection with my suthority as the Mimister of Energy in order to exercisé the statutory
power of ministerial direction which T have 1n respect of the Ontario Power Authority (the “OPA™)
under section 25.32 of the Electricity Act, 1998 (the “Act™).

My predecessor had, pursuant (o subsection 25.32(7) of the Act, previcusly directed that the OPA
execute and deliver several contracts under a direction entitled “Request for Proposals for 2,500 MW
of New Clean Generation and Demand-Side Projects issued September 13, 2004, as amended (the
CE00 MW RFP™, dated March 24, 2005,

In recognition that the Government has decided that the 280 MW gas-fired generation facility being
develoved by the Greenfield South Power Corporation (the “proponent™), which had been planned
for the municipality of Mississauga (the “preject”) no longer proceed at its current location, and
pursuant to my authority under 5. 25.32 of the Act, | hereby anthorize and direct the OPA to take all
necessary legal, commercial and other steps in order to bring the contract with the proponent to an
immediate end. -

Further, pursuant to my authorify under section 23.32 of the Act, the OPA is also hereby authorized
and directed to take such steps, including negotiations, and to execute and deliver such ancillary
documents, deeds instruments or things in connection with, pertaining to, or arising out of, this
direction.

This Direction shall be effective and binding as of the date hereof.

¥
Dated: November 1, 2011

The Hon, Chris Bentley
Minister of Energy







Cabwell, Carclyn (ENERGY}

Fromy Calwell, Carolyn (ENERGY)

Sent: Movember 1, 2011 5:36 PM

To: Complon, Shona (JUS)

Subject: Agresment

Attachments: #20420450v8_LEGAL 1 - vB Common Interest Privilege Agreement OPA (31.00C

As discussed.

Carolyn

This communication may be solicitor/clent privifeged and contain confidential informalion only inlended for the personis) 1o whom it is addressed. Any
disgemination or use of this information by others than the inlended recipient{s} is prohibited. If you have received (his message in error please nolify the wiiter
ard parmanently delete the message and all attachments. Thank you.






COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1™ day of April, 2011 (the “Effective Date™).

BETWEEN:
ONTARIO POWER AUTHORITY
{&é—@‘i}ﬁ??}
- and -
HER MAJESTY THE QUERMN IN RIGHT OF ONTARIO AS
BEPRESENTEDRBY THE MINISTER OF ENEROY
(“ONTARIO™
RECTTALS:

A The OPA and TransCanada Energy Ltd. (“TCE”} entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract”™).

B. The OPA and Ontario have concluded that, 10 connection with the threatened claims and
potential ltigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common inferests and joint or compatible
defences.

C. The OPA and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it 15 in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

. Cooperation it such a joint defence effort will necessarily involve the exchange of
confidential mtormation as well as information which is othérwise privileged such as,
amongst others, solicifor/client communication and/or communications made and
materials obtained or prepared i contemplation of litigation.

E. In Light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario 18 anticipated, OPA and Ontaric wish (o proceed cooperatively i the preparation
of joint or compatible defences, and by this Agreement seck to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as defined
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below} or as a resuit of their cooperation in the preparation of positions, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties
agree as follows:

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:

(a) “Claims” means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Contract, and any and all arbitration,
mediation, or litigation that arises out of any and all such claims.

(b) “Effective Date” means the effective date as defined above.

(c) “Parties” means the OPA and Ontario and, for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consuitants and experts.

{(d) “Privileged Information”™ means information and communications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Clatms which are or would be otherwise in law
privileged and protected from disclesure or production to Third Parties made
between OPA (or its employees, fegal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontaric {(or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontarie’s behalf), including but not limited to:

(1) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(i) communications between counsel, or counsel and chients including their
emnployees, consultants, board members or advisors;

(iiH) any joint or several interview of prospective witnesses, and summaries or
reports thereof; '

(iv) any analyses, document binders, files, compilations or databases;

(v}  the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;

(vi1)  communications to and from experts, and documentation relating to or
setting out expert commentary and opinion; and
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{viil} any other material, conununications and information which would
otherwise be protected from disclosure to Third Parties.

{e} “TCE” has the meaning detined in paragraph A of the Rectals.
(f} “Third Party” or “Third Parties” means any person or entity that 15 not a Party.

consultants, experts, or any other person or entity acting on TCE’s behalf.

Third Party includes TCE, their employees, agents, counsel, subcontractors,

COMMON INTEREST OF THE PARTIES

i

6.

The Parties have a common, joind, and mutual interest in the defence of the Cluims, wish
{0 cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disclosure.

The Parties are under no oblipation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party {the “Receiving Party”).

To the extent that exchanges of Privileged Information have been made prior to entering
i this Agreement, it 1s the Parties” intention that all such exchanges be subject to the
terms of this Agreement as i they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties i respect of the
detences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attomey client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

{1} are not intended to, do not and shall not constitute a waiver m whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of protection from disclosure; and

{11} will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless
the disclosure 18 ordered by a court of competent jurisdiction or 18 otherwise required by
faw, It disclosure of any Privileged Information 1s sought from a Receiving Party n any
arbitration, hitigation or other legal proccedings, the Receiving Party {from whom
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and profections against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged
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9.

Information without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shail be preserved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor ils
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA Contract, whether in connection with the
Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10,

The Parties shall cooperate in respect of the defence of the Claims, including providing
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information s created by this Agreement.

WITHDRAWAL

11

12.

4.

it is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For grealer certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest.

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received trom the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.

LECGAL 1 DENE50G



WAIVER OF CONFLICT OF INTEREST

15 The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel {(including
for certainty the Party’s counsel’s law finm and any partner or associate thereot) after a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any contlict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or anv other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder.

1o, The Parties confirm that there is no and shall not be deemed to be any schicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship  between counsel for Ontarie and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken

— in furtherance of the Parties’ comunon interests or under and in rebance upon this
Agreement.
NOTICE
17.  All notices and other communications between the Parties, unless otherwise specifically

provided, shall be 1 writing and deemed to have been duly given when delivered n
person or telecopied or delivered by overnight courter, with postage prepaid, addressed as
tollows:

To: Ontario Power Authority

120 Adelmide Street West, Suite 1600
Toronio, ON M3H 1T

Attention: Michael Lyle, General Counsel
Tel. No.o (416) 969-6035
Fax No.: {(416) 967-1947

D

E-Mail:  michael lvie@powerauthority.on.ca

Tor Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy

777 Bay Street, 4% Floor, Suite 425
Toronte, ON MG 2E5

Attention: Halyna Perun, A/ Legal Director, Legal Services Branch
Mimstries of Energy & Infrastruciure

Tel. No.:  (416) 325-6681

Lical 8204304500




Fax No.:  (416) 325-1781 .
E-mail:  halyna.perunZ(@ontario.ca

GENERAL PROVISIONS

I8,

19.

[
[

This Agreement shall be consirued in accordance with the lfaws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereot should be determined Lo be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

Any fallure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafier to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the
subject matler hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement,

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for conventence and reference only and 1n
no way define, describe, extend, or limit the scope or intent of this Agreement or the

intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first

set torth above.

ONTARIO POWER AUTHORITY

LEGAL_ L2040 30.6



HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By

Name:

Title:

LEGAL 3R76450 6







Calwell, Caralyn (ENERGY)

From: : Calwell, Carolyn (ENERGY}

Sent: Novembear 1, 2011 6:08 PM

Teo: Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY)

Ce: Perun, Halyna N, (ENERGY)

Subject; Common Interest Privilege Agreement

Attachments: BN Common [nierast Privilege AgmtO1 11 2011 doc; OPA-Energy Common interest

Agreement.doc

Confidertial{ Solicitor-Client Privileged

Joseph & Jesse,

MAG has asked us to ensure that the DM is comiortable with entering into a common inferest privilege agreement related
to Greentield South with the GPA, substantially in the atiached form. This agreement will look familiar to him, as it is
based on the agreement that we used with the OPA fer TransCanada.

thave asked MAG (o make some minar changes o the agreement and have not vel received the revised drafi. These
revisions will not change the substance of the agreement, so in the intersst of expediting this matier, | thought 4 best o
forward the version that we have. | prepared the atiached hrigfing note {(which will also lool familiar) o explain the

agreement.

At this point, MAG would just like confirmation that the DM is comfortable with the approach. The OPA has not vet seen
the proposed agreement and will need to review - MAG will ook afier circulation to the GPA. We will send up the
agreement for the Deputy’s signaiure after MAG has arranged for the OPA to be on side.

| am happy to answer any quastions.

Caralyn

This communication may be soliciior/slient privileged and contain confidential information ondy intended for the personds) to whom it is addressed. Any
disseminalion of use of this nformation by olhers than the intended recipieni{s} is prohibited. I you have received this messapge in arror please notify the witer
and permanently detele the message and all aliachments. Thank you






e S

Ministry of Energy/Ministry of Infrastructurde

SUE: Greenfield Bouth Gas Plant - Common Interest Privilege Agreement

BACKGROUND

The Crown would like fo enter into a common interest privilege agreement with the
Ontario Power Authority ("OPA"). This agreement would relate to the resolution of
issues that have arisen in connection with an agreemeant between the OPA and
Greenfield South Power Corporation ("Greenfield”} to construct a gas plant in
Mississauga.

Unless common interest privilege applies, the sharing of privileged information
between the Crown and OPA would walve privilege.

The proposed agreement is based upon the common interest privilege agreement
that was previously entered into between the Crown and OPA in relation {o the

TransCanada Pipeline matier.

DISCUSSION:

Common interest privilege is a docirine that permits the sharing of solicitor-client and
litigation-privileged materials without waliving the privilege in those materials.

Commeon interest privilege does not create a new privilege. It applies to
communications that are already privileged (e.g. solicitor client privileged or litigation

privileged).

In cases where the privilege has been waived, parties may be obliged to disclose
otherwise confidential information.

KEY PROVISIONS:

The Agreement would enable the Parties 1o share between them priviieged
information without risk of prejudice or waiver in whole or in part of any of the
orivileged information protected from disclosure {s. 2}.



+ The Agreement prohibits disciosure of privileged information by the receiving party
to third parties without prior written consent for the disclosing party unless the
disclosure is court ordered or required by law (s. 6). Once signed, the Agreement
would alse apply to communications exchanged prior to entering into the Agreement
{s. 4).

« The Pariies would not be obligated to share privileged information and would have
sole discretion as to whether they wished to do so under the Agreement (s. 3).

« Either party could withdraw from the agreement at any time provided that they gave
20 days written notice 1o the other party (s. 12).

s The Parties would agree not {o disclose the existence of the Agreement nor its terms
(s. 8).

Prepared by: Carolyn Calwell, Deputy Director
416-212-5409

Date: October 28, 2011



COOPERATION AND COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT 18 effective as of the %% day of *%%_ 2011 {(the "Effective Date").
BETWEREN:
ONTARIO POWER AUTHORITY
("OPA™
- g —
HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
("ONTARIO™

RECITALS:

A. The OPA and Greenfield South Power Corporation ("Greentield") entered into the Amended and
Restated Clean Energy Supply Contract, dated as of the 12" day of April, 2005 and amended and
restated ag of March 16, 2009 (the "ARCES Confract"),

3. Issues have arisen with respect to the location of the natural gas fuelled generating station that is
the subject of the ARCES Contract, Under the Electricity Act, 1998, 5.0, 1998, ¢.15, Sched. A,
hoth Ontaric and the OPA have responsibilities for energy matiers in the Province. The Minister of
Energy also has duties and responsibilities mn relation to energy matters under the Minisory of
Energy Act, 2011, Accordingly, the OPA and Ontario share & common interest in the satisfactory
resohution of issues that have arisen with respect to the ARCES Contract.

(. The OPA and Ontario have undertaken, and will undertake, factual, legal and other research, and
are of the opmion that it is in their best interest to exchange information, pool their individual work
product and cooperate in the joint effort to resolve the issues nrelation to the ARCES Contract.

3. Cooperation in this regard will necegsarily involve the exchange of confidential information as
well as information which is otherwise privileged such as, amongst others, solicitor/client
commurnications.

B, In light of their common interest, OPA and Onlano wish to proceed cooperatively, and by this
Agpreement seck 1o document therr mutual intention and agreement that neither OPA nor Ontario
shall sutfer any waiver ot loss of privilege as a result of disclosure to each other of their Privileged
Information {as detined below).

AGREEMENT

in consideration of the promises and the mutaal covenants and agreemenis herein, the Parties agrec

as follows:

DEFINITIONS



[. In the foregoing Recitals and in this Agreement, the following terms have the meanings set forth
in this Scetion:

(a) "Effective Date" means the effective date as defined above.

(b} "Parties" means the OPA and Ontario and, for the purpose of giving effect to this Agreement,
includes their legal counsel, agents, consultants and experts.

(¢} "Privileged Information” means information and communications, whether written or
electronically recorded, which are or would be otherwise in law privileged and protected from
disclosure or production to Third Parties made between OPA (or its employees, legal counsel,
agents, consultants, experts or any other person or entity acting on OPA's behalf) and Ontario (or its
employees, legal counsel, agents, consultants, cxperts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

{i) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

{11} communications between counsel, or counsel and clients including their employees,
consultants, board members or advisors;

(111 any analyses, document binders, files, compilations or databases;
(ivy  the sharing or exchange via any media, including but not imited to electronic media;
(v) theories, impressions, analyses, legal research, or legal opinions;

(vi)  communications to and from experts, and documentation relating to or setting out
expert commentary and opinion; and

{vii})  any other material, communications and information which would otherwise be
protected from disclosure to Third Parties.

(d) "Greenfield"” has the meaning defined in paragraph A of the Recitals.

(e) "Third Party” or "Third Parties" means any person or entity that is not a Party. Third Party
includes Greenfield, their employees, agents, counsel, subcontractors, consultants, expetts, or any
other person or entity acting on Greenfield's behalfl

COMMON INTEREST OF THE PARTIES

2. The Parties have a common, joint, and mutual interest in the resolution of the issues related to the
ARCES Contract and wish to cooperate with each other in respect these matters, and wish to share

between them Privileged Information without risk of prejudice to or of waiver in whole or in part of
their respective privileges and rights to hold such Privileged Information protected from disclosure.

3. The Parties are under no obligation to share Privileged Information. However, from time to fime,
either Party (the "Disclosing Party”) in its solc discretion may choose to share Privileged
Information with the other Party (the "Receiving Party™).

4. To the extent that exchanges of Privileged Information have been made prior to entering into this
Agreement, it is the Parties' intention that all such exchanges be subject to the terms of this
Agreement as if they had occurred after the Eftective Date.



5. The execution of this Agreement, the cooperation between the Parties in respect of the ARCES
Contract and the exchange of Privileged Information under this Agreement, where the materials
would otherwise be protected by law against disclosure by solicitor client (attorney chent)
privilege, litigation privilege, work product doctring, without prejudice privilege, or any other
applicable rule of privilege or confidentiality:

{1} are not intended to, do not and shall not constitute o waiver in whole or in part in
favour of any Third Party by either Party of any applicable privilege or other rule of
protection from disclosure; and

(11} will not be asserted at any time by either Party as a waiver of any such privilege or
gther rule of protection from disclosure.

6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the prior
written consent of counsel for the Disclosing Party is expressly prohibited, unless the disclosure is
ordered by a court of competent jurisdiction or is otherwise reguired by law. If disclosure of any
Privileged Information is sought from a Receiving Party in any arbitration, Htigation or other legal
nroceedings, the Receiving Party (from whom disclosure is sought) shall take all steps necessary to
preserve and nvoke, to the fullest extent possible, all applicable privileges, immunitics and
protections against disclosure, and shall immediately provide written notice of such legal
proceadings to the Disclosing Party. The Recetving Party shall not voluntarily surrender or disclose
the Privileged Information without first providing the Disclosing Party a reasonable opportunity to
protect 1ts inferests before the applicable court or arbitral tribunal.

7. All of the Privileged Information shall be preserved as confidential and privileged both prior fo

resolution of all outstanding issues and thereafier, and shall not be used for any purpose other than
the stated sole purpose of cooperation in the resolution of issues relating to the ARCES Contract.

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, unless
both Parties consent in writing or unless compelled by order of a court or arbitral tribunal.

9. The Parties acknowledge and agree that their common interest in the resolution of 1ssues relating
to the ARCES Contract and their intention that no waiver of privilege shall result from their
exchange of Privileged Information between them shall in no way be affected or deemed to be
negated in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or anging out of the ARCES Contract.

COUOPERATION

10. The Parties shall cooperate in respect of the resolution of issues relating to the ARCES
Contract, including providing access to information, materials and emplovyees as may be reasonably
necessary from time to time, as the case may be, provided that cach of the Parties reserves the right
to deterniine what information will be shared and under what circumstances, and no obligation or
duty to share any such information is created by this Agreement,

WITHDRAWAL

t1. It is the intent of the Parties that this Agreement shall remain in effect until final resolution of
issues relating to the ARCES Contract.

12, Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving twenty
(20} days advance written notice to the other Party, which 20 days 1s calculated beginning on the



day afier the notice is received by a Party. For greater certainty, withdrawal from this Agreement by
a Party 18 not effective until the expiration of the days' notice period required by this provision.

13. Any withdrawal from this Agreement shall be prospective m effect only and the withdrawing
Party and any Privileged Information made available by or to the other Party prior to that Party's
withdrawal shall continue to be governed by the terms of this Agreement whether or not the Parties
are, in any respect in relation to the ARCES Contract, adverse in interest.

14. On or before the effective date of & withdrawal from this Agreement, the withdrawing Party
shall return to the Disclosing Party all Privileged Information received from the Disclosing Party. In
the case of copies, with the consent of the Disclosing Party, the Receiving Party may destroy such
copies in a secure manner, and confirm in writing to the Disclosing Party that it has done so.

WAIVER OF CONFLICT OF INTEREST

15. The Parties agree that this Agreement and the sharing of Privileged Infornation between them
shall not be used as a basis {or a motion 1o disqualify a Party's counsel (including for certainty the
Party's counsel's law firm and any partaer or associate thereof) after a Party has withdrawn from
this Agreement for any reason, including without limitation, due to any conflict of interest which
arises or becomes known to the withdrawing Party afler the Effective Date, adversity between the
Parties or any other reason whatsoever based on this Agreement or the cooperation and disclosure
of Privileged Information hereunder,

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship between
counsel for Ontario and the OPA, as a result of any communications, sharing of Privileged
Information, cooperation or any other action taken in furtherance of the Parties' common interests
or under and in reliance upon this Agreement.

GENERAL PROVISIONS

18. This Agreement shall be construed in accordance with the laws of the Province of Ontario and
the Parties o this Agreement irrevocably attorn to the jurisdiction of Ontario with respect to any
and all matters arising under this Agreement.

19. If any of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the
remaining provisions shall not in any way be affected or impaired thereby.

20. Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no way affect
the validity of this Agreement, or any part hereof, and shall not be deemed a waiver of the right of
such Party thereafter to enforce any and each such provisions. -

21. Nothing contained in or done further to this Agreement shall be deemed either expressly or by
implication to create a duty of loyalty between any counsel and anyone other than the client of that
counsel.

22. This Agreement contains the entire understanding of the Parties with respect to the subject
matter hereof, There are no other oral understandings, terms, or conditions and neither Party has
relied vpon any represenlation, express or implied, not contained 1 this Agreement.



23, No change, amendment, or modification of this Agreement shall be valid or binding upon the
Parties hereto unless such change, amendment, or modification 18 in writing and duly executed by
both Parties hereto.

24. The headings contained in this Agreement are for conventence and reference only and in no
way define, describe, extend, or limit the scope or intent of this Agreement or the intent of any
provision contained herein.

25. This Agreement shall enure to the benefit of and be binding upon the respective successors and
assigns of the Parties.

IN WITNESS WHEREOQOF, the Parties have executed this Agreement as of the date first se
forth above.

ONTRARIO POWER AUTHORITY

Name:

Titie:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE MINISTER
OF ENERGY

Name: David Lindsay

Titte:  Deputy Minister






Calwell, Carclyn (ENERGY)

From: ’ Perun, Halyna N. (ENERGY)

Sent: November 1, 2011 812 PM

To Silva, Joseph (ENERGY)

Ce: Jennings, Rick (ENERGYY); Catwell, Carclyn (ENERGY); Rehob, James (ENERGY)
Subiect: . RE: Greenfield South Gas Plant

Attachments: OPA Greenfield South Direction Nov 1-11.D00C

Frivileqed and Confidential

Hi Joseph — Please see atiached draft direction to the OPA.  This draft is likely to make its way through the Assistant
Deputy Atiorney Genaeral to the Depuly Attorney General this evening.  The ADAG and DAG have not opined on this
version as yet {though we did work with staff at CLOC) but we thought it would be hefpful for Deputy Lindsay to ses this
wark in prograss in the event that the DAG should call him about i

Please let us know if you need anyihing further.

Habyna

Hatyna N Parun

AfDirector

Leaal Services Branch

Ministries of Energy & infrastructure

77T Bay Street, 4k Floor, Sulte 425
Toronia, ON M55 2E5

Ph: {416) 325-8681 | Fax (416) 325-1781
BE: (418) 671-2607

E-mall: Halyna Perun2@ontario.ca

Motics

This communication may be soliciter/client privieged and contain confidential information intended only for the personis)
to whom itis addressed. Any dissemination or use of {his information by others than the infended reciplent(s) is
prohibited. [ you have received this messags in error please notify the writer and permanently delete the message and
all attachments. Thank you,

From: Perun, Hatyna N {ENERGY)

Sent: Oclober 31, 2011 8018 PM

Tor Lindsay, David (ENERGY)

Cer Jennings, Rick (ENERGYS; Stva, Joseph (ENERGY); Calwell, Carolyn (ENERGY)
Subject: Greenfield South Gas Plant

Erivilzaed and Confidential

For your consideration, our analysis with respect to

(1} The Minister's au.ihoriiy ic issue a direction to the OPA in regards o the Greerzﬂe&"{ South Gasg Plant contract;
(2} An alternative approach that could include assignment of the contract back o the Crown; and

{3} Repudiation of the conlract by the OPA and whether this wsu%d halt the c;énsatmciion.

Jur shart answers:

{1} We are proceeding to develop a Minister's direction to the OPA that we'll send o MAG tomorrow for review and
comment, in the event that a direction may be desired; howaver, the Minksier does not have clear legal authority to direct

i



the OPA {o take any significant commercial steps in relation to the coniract. We note that the risk of proceeding with a
direction is that the proponent could bring a judicial review challenging the Minister's decision to issue a direction, which
likely would be successful, Further, this type of document is likely to be used against the government as evidence of the
government's interference in a contract in any future lawsui brought by the proponent.

(2) We analysed the possibility of assignment of the contract back to the Crown. As you'll see this is certainly possible.
The advantage of this approach is that the Minister/Government conirols the outcome without having o rely on the OPA's
Board of Bireciors. However, there are a number of significant disadvantages.

{3} Repudiation of the contract by the QPA may not halt the construction. As Greenfield currently possesses all legal and
regulatory approvals, and provided its own financing is sustainabile, it could continue censtruction despite any repudiation
of the contract,

As per your request, | will let MAG know that a draft direction will be coming their way tomorrow (we will also ask Rick {o
review it before we send it to MAG). If you'd like anything further or different, please let me know. I'd be happy to review
with you further. :

Hakbyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & infrastruciure

777 Bay Sirest, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination ar use of this information by others than the inlended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanenily delete the message and
all attachments. Thank you.

From: Rehob, James (ENERGY)

Bent: Mon 31/10/2011 3:56 PM

To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY)
Subject: RE; Greenfield South Gas Plant - Legal Authority Issues

Privileged & Confidential |.egal Advice / Salicitor & Client Privileged

October 31, 2011

Good afternoon, Halyna. | write in order to provide you with my views and analysis in relation o the authority to direct the
OFA as regards the Greenfieid South Gas Plant coniract, including our options, as | see them, in this regard.

issue;

= Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation
to the Greenfield South contract?

Conclusions:



s Mo, the better view is that the Minister does not have clear, legal authority {o so divect the OPA,

o Based on the clear language of £.25.32(43-(7}, and in particular {4} and (5}, once the Sinitlative” (ncluding
a procurement contract} is passed o the OPA, the Crown ceases o have any direct legal author ity to
further direct the GPA in relation o that initiative,

o Any atiempts to craft a direction which aims to provide the “look and feel” of a binding, statutory
direction to the OPA In refation io the Greenfield South project are susceptible to legal challenge,
inciuding 2 potential judicial review of the Minister's exercise of his statutory authority. There is,
in my opinion, a sound legal basis o base such a challenge in terms of the Minister having excesded his
statutory authority in this regard.

o Potential reliance on 28.32(7}: There exizts a poiential, ihoasgh weak!modest argument for a direction
based on 5.25.32(7}, if one can get past the wording of that section on its {aoe. This argument altempts
to disconnect the OPA’s position when directed under {7) by distinguishing the independence language
(that the OPA assumes afl responsibiliies and liabilities of the Crown, etc.) provided for in (4} and (5},
The main thrust of the strategy would be (o portray the OPA’s position when directed under (7} as
somehow different to the postiton Lis in when directed under {4},

Poinis to consider:

= ¥ one attempts o argue (7) as an independent authority, dxscmnnecied from {4} and (5}, there is
no explicit siatutory restriction on Crown's abiiity or inability o furiher d E'ECE. ihe OPA, K

= Subsection {7} does refer back to clause {(4¥Xa) in order fo isolate the “initiative” {e q. procurement
contract) about which the [7) direction Is fo be made, and does not msiude explich languags
relating to the transfer of responsibiiity dnd ilability of the Crown o the OPAL

= However, | view this approach as weak since, arguably (7} 15 an extension of (4} and part of the
system of provigions which was designed o provide the Government with an alternative
rechanism o fransfer initiatives created under {4} to the OPA. 1 does not operale as an
independent authority cutside of those provisions.

= Howevar, one presumably can not ignore the OPA's express "naiurat person powers” under
25.2{4) and, absent the express authority to further direct the OFA in refation to {7}, the issue is at
least overlaid with appreciable doubi.

= Finally, the systern of provisions relating to the OPA's Independence once directed by the
Minister Bppe?i’% to me to miitate toward the OPA having full, umf&ﬁesed discretion to carry out
the terms of its direction once an niliative of this type is passed (o

«  However, the (7} argument doas exist and may provide some very 1 nodmz (weak inmy own
assessment} basis upon which to found a further direction to the OPA in relation to a CES
contract previcusly passed o it

Relevant Statutory Provisions and Framework

© s The Minisier has the authority to direct the OPA in relation to the procurement of non-renewable energy supply
ardd capaciy under EA 525.32(4) (references to demand management, reduction, elo., are excluded for this email
a3 not directly relevant).

This transitiona!l authority expires aonthe OEB’s approval of the OPA’s first IPSP and fol l@vwon

procurement process (EA 525 32(4)a)i)

o This transitional authority is connected to EA 8.25. 32(7}, the provision which authorizes the Minister to

“nut” or “place” contracte which have their genesis in a Crown procurement or initiative with the OPA.
Those contracts can be said to have their legal genesis in & Crown (including Crown agency such as
OEFC — ses (43(b)) nitiative, etc. referenced in 25.32(4} but, having been fully negotiated, placed with the
OFA.

o These transitional authorities can be used both for the procurement of renewables and non-renewables,

o These provisions (25.32{4},(71) have the legal effect of creatling a contract which is desmed to be a cost-
recoverable procurement cortfract, compliant with the PSP, which removes most of the requiatory risk re.
Cost-recovery,

o] %mpo%’tanﬁy, in accordance with 25.32{5}, once the coniract or initiative is transferred to the OPA, the OPA
is responsible {or the completion of the initiative and the Crown is no longer responsible or liable for

Same,

O3

Assignment Back to Crown/Crown Agency — An Alternalive Approach:

»  Consideration can be given to persuading the OPA fo exercise their contractual autherity (1 believe under sub-
clause 16.5 (d} to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC,

+  The main precondition for this unilateral assignment is that the party fo whom the contract is assigned must have
the same (or now lower) credit rating than that of the OPA iisel, as provided for by a recognized credit rating

3



agency such as Standard & Poors, DBRS, eic.. If successful, the assignment back to the Crown would have the
legat-effect of placing the Crown inio the position of counter party to the contract.

Advantages

-

As counter party, all legal and commercial responsibitity for all elements of the contract would be that of the
Crown's and not the OPA’s, This may provide the Ministry with the distinct advantage of being able o direcily
negotiate or repudiate the contract, or to take what ever commercial step it wishes io take, without having to be
concerned with the OPA's appelite (0 take such step, as diciated by the OPA’s Board of Directors.

ssentially, this may provide the Minister or Government with the ability to control, if net the ulimate outcome of
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should #t
go that far.

Disadvantages

L:J

The Crown or the Crown and the Crown Agency (e.g. OEFC) o whom the contract is passed would be solely
legally responsible for the outcome
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be
greatly diminished If not efiminated;
o There may be some commercial arguments that the OPA shares responsibility {and theretore liabiiity) for
steps taken up to the date of the assignment bhack to the Crown;
The Crown may not be in as sound a pesition to manage the contract (depending upon what entity within the
Crown the contract is assigned to};
The Crown does not have the legal authority to require the fransfer back, but presumabty the GPA would be open
io such an a strategy were its Board of Directors properly approached. ‘
The Crown would have to warrant that the Agreement is “a valid and binding obligation...enforceable in
accordance with its terms...”

Repudiation by OPA. Repudiation (sometimes described as “anticipatory breach”) occurs where a party {o the contract
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when
successiul (2.g. accepted by the other party to the contract} is commonly viewed as having the effect of nullifying the
terms of lhe contract, and we use the term here 1o refer to 8 wholesale denial or ahandonment of the contract,

L]

In this particular instance, the OFA would declare its inteniion to abandon its obligations under the coniract,
presumably without legal justification beyond the adherence to a direction or letter issued by Government.

Such a dediaration would be delivered to Greenfield by the OPA on or before the time at which its ma_;or
obligations are next to be performed.

if Greenfield were to accept the GPA’s position in respect of its’ repudiation of the contract, the obligations of the
OPA would arguably continue on and Greendield would nonstheless sue for damages, stc.

Greenfield may choose not to accept the OPA’s repudiation at first instance and continue to attempt, as best it
can, {o perform its own obligations under the coniract in order to preserve its legal position going forward.
Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are
“essential” or fundamental, capable of forming the basis for repudiation, etc.

Points to consider

=

There is some serious doubt as to whether the commercial / legal slep of the QPA repudiating the contract with
Greenfield would have the desired effect of halting construction by Greenfield:

o The OPA, as we understand their position thus far, may not be inclined fo repudiate the contract of their
own accord, and may well require to be directed in order to take ihis step;

o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities
(solong as its own financing fs sustainabie), since it currently possesses all legal and regulatory
approvals to proceed with construction {pending the outcome of the current MOE renewed review of

: refaled activities).

o Whilke Greenfield would be expected o take steps to mitigate damages, arguably cessation of
construction is onfy one means by which it cauld do so — that is, Greenfield could argue that continuing on
with the completion of the project would put it in the best position to generate income (deriving income
from bidding into the IESC-controlled market) and then suing the OFA for any differential based on the
terms of the contract.

o Greenfield’s positicn in respect of its major suppliers may limit its ability to instantty halt construction, in
order to preserve its own legal position under its foilow-on contracts.

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriafions
Act (Ontario) and the authority provided in the Ministry of Infrastructure Act, 2071 and potentially solicit the advice of
CLOC on the circumstances under which the Expropriation route can be utilized.

4



As per your most recent email, | will begin drafting a form of direction for yvour consideration.
“Thank vou,

“James

James P. H, Rehob

Senior Counsel

Ministry of Energy and

Minisiry of Infrastructure

Legal Services Branch

T77 Bay Street, 4ih Floor, Sulter 425
Toronto, ON MG Z2EE

Tel 416-325-6675

Fax: 418-325-1781

iames rehob@ontario.ca

Motice

This communication may be solicitor/client privileged and contain confidential information only infended for the person{s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s} is
prohitbited, I you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you. .

L1






‘ Diraft: November 1. 2011
ST 'CE; TOR & CLFENT PRIVILFGED - PRIVIIEGED & CONFIDENTIAL

DRAFT DIRECTION FOR CONSIDERATION

Ontario Power Authority
Attention: My, Collin Andersen, Chief Executive Officer

Re:  Greenfield South Power Corporation (Mississauga)

I write in connection with my authority as the Mimster of Energy in order to exercise the statuiory
power of ministerial direction which T have in respect of the Ontario Power Authority (the “OPA™)
under section 25.32 of the Eleciricity Act, 1998 (the “Act™).

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OPA
execate and deliver several confracts under a divection entitled “Request for Proposals for 2,500 MW
of New Clean Ge:me,mmm and Demand-Side Projects issued Qc,ptcmber 13, 2004, as amended (the
“2,500 MW RFP™”, dated March 24, 2005. :

In recognition that %;h& Government hag decided that the 280 MW gas-fired gencration facility being
developed by the Greenfield South Power Corporation (the “proponent™), which had been planned
for the municipality of Mississauga (the “project”) no fonger procesd at its current location, and
pursuant to my authority under 8. 25.32 of the Act, I hereby authorize and direct the OPA to take all
necessary legal, commercial and other steps in order to bring the confract with the proponent o an
rmmediate end.

Further, pursuant to-my aathorty under section 25.32 of the Act, the OPA 15 also hereby authorized
-and directed to take such steps, including negotiations, and to-execute and deliver such ancillary
documents, deeds instruments or things in connection with, pertaining to, or arising out of, this
direction.

This Drrection shall be effective and hinding as of the date hereof.

Diated: November 1, 2011

The Hon. Chris Bentley
Mimster of Energy






gﬁ&iwei Carolyn {(ENERGY)

FEyoim: Perun, Halyna N. (ERERGY)

Senl: Movember 1, 2011 6117 BPM

Te: ' Slater, Craig (JUS)Y

o Salim, Fateh (JUSY; Marsello, Leonard (JUSY; Complon, Shona {JUS} Scarfone, Janei (JUS):
Calwell, Carolyr (ENERGYY; Lung Ken {JUS); Rehob, James (EMNERGY)

SGabiect RE: Z\f%assxsn;?uaa Gas Plant - Common Interest Privilege Agresmend with OPA

Artachments: OPA Greenfisld South Direction Nov 1-11.D0OC

Privifeged and Confidential

I have sent this draft version of the direction to Deputy Lindsay's EA as per his request. He is aware that this is a “drafl in
progress” and that the ADAG and DAG have not opined on it. Deputy Lindsay's BEA wanted Deputy L indsay to have this
varsion in the event that Deputy Segal should call him about'it.

Flease fel us know if you need anything further

Hubyna

FHalyna M. Perun

AfDirector

Legal Bervices Branch

Ministries of Energy & Infrastruciure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON MEBG 2E5 '

Phi (416) 325-8881 ) Fax: (416) 325-1781
B8: (416} B71-2607

E-mail: Halvng PerunZ@ontario.ns

Motice

This communication may be solicitor/dlient privileged and contain confidential information intended only for the person(s)

o whom ills addressed. Any dissemination or use of this information by others than the intendad recipient(s) is

prohibited. H you have received this message in error please niotify the writer and permanently delete the message and
all attachments, Thank you.

From: Perun, Halyna N. (ENFRGY)

Sent: November 1, 2011 9:45 AM

To: Slater, Craig (EUS}

Ce: Safim, Fateh (JUSY; Marsello, Leonard (JUS); Compton, Shena (JUS); Scarfone, Janet (JUS); Catwell, Carolyn
(ENERGY); Lung, Ken (JLIS) ,

Suiject RE: Mississauga Gas Plant - Commeon Inferest Privifege Agreement with OPA

Frivileged and Confideniial

2

Thank you Craig. As discussed, we'll send a drafi Minister's direction {o Shona and Leonacd for their review shorily.

i

We have advised Deputy Lindsay that the Minister of Energy does not have clear legal authority to direct the OPA to take
any significant commerciat steps in relation to the contract. We've noted the risks associaled with this type of lefter. It is
not certain that a direction will be desired, but we've been asked to prepare one in any event.
We're alming to have a draft direction for Deputy Lindsay's consideration by end of day inday.

Regards,

Halbyne



Halyna N. Perun

AfDirector

Legal Services Branch

Ministries of Energy & Infrastruciure

777 Bay Streel, 4th Floor, Suile 425
Toronto, ON M5G 2E5

Ph: {416} 325-6681 { Fax; (416) 325-1781 "
BB: (418) 671-2607

E-mail: Hatyna Perun2@ontario.ca

Motice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(g)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message ang
all attachments. Thank you. -

Fromu: Slater, Craig (JUS)

Sent: November 1, 2011 8:59 AM-

To: Perun, Halyna N. (ENERGY)

Cer Salim, Fateh (JUS); Marsello, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS)
Subject: FW: Mississauga Gas Plant - Common Interest Privilege Agreemeant with OPA

Halyna,

Here is the common interest privilege agreement. Once you let us know that your client is fine with the agreement, we witl
send it to Mike Lyie for review. The agreement cormtemplates that Deputy Lindsay will execute. For thal reason, we Aare
including our draft AG note for assistance In briefing him.  Feel free to use the content, but understand that this is g draf
note that is not appraved by the AG or DAG.

If you need assistance with the letter to the OPA, please contact either Len or Shona.

Thanks

From: Compton, Shona (JUS)

Sent: October 31, 2011 12:28 PM

To: Slater, Craig (JUS); Scarfone, Janet {Jus)

Ce: Byard, Caitlin (3US)

Subject: Mississauga Gas Plant - Common Interest Privilege Agreement with OPA

Craig, Daphne and Scott prepared a common irterest privilege agreement for the Mississauga plant based on the
Qakville version. Len and | reviewed and discussed whether it should be more broadly drafied to aiso‘cover litigation. [an
wants io go with their original version for now. | have revised the briefing note to reflect those discussions. Janet hag
approved. The electronic versions of the documents are attached — hard copy o follow,

Shona L. Compion, LLLB.
Counssl

Crown Law Office - Civil
720 Bay Street, 8th Floor
Toronto ON M7A 259

Tel 416 327-6800
Fax: 416 326-4181
Email: Shona.Comptoni@ontario.ca

IMPORTANT NOTICE



This communication may contain confidential information and may be subject to solicitor-client priviiege. I vou have
racetved this message in error, please nolify me immediately and deleie this message without copying, orinting,
disseminating or forwarding it {o anyone.

Lad






Diratt: Movember 1, 2011
SGLICITOR & CLIENT PRIVIIEGED — PRIVILEGED & CONFIDENTIAL

DRAFT DMEECTION FOR CONSIDERATION

Umtario Power Authority
Attention: Mr. Collin Andersen, Chief Executive Officer

Re:  Greenfield South Power Corporation (Mississauga)

I write in connection with my authority as the Minister of Energy in order to exercise the statutory

power of ministerial direction which I have in respect of the Ontario Power Authority (the “OPA™)
under section 25.32 of the Electricity Act, 1998 (the “Act™). '

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OPA
execute and deliver several contracts under a direction entitled “Request for Proposals for 2,500 MW
of New Clean Generation and Demand-Side Projects issued September 13, 2004, as amended (the
“2,500 MW RFP™, dated March 24, 2005, :

In recognition that the Government has decided that the 280 MW gas-fired generation facility being
developed by the Greenfield South Power Corporation (fm:‘: “propoanent™), which had been planmed
for the mumicipality of Mississanga (the “preject”™) no longer proceed af its current location, and
pursuant fo my authority under 8. 25.32 of the Act, 1 hereby anthorize and direct the OPA to take all
necessary legal, commercial and other %tcp% in order to bring the contract with the proponent to an
immediate end:

Further, pursuant to my authority under section 25.32 of the Act, the OPA is also hereby authorized
and directed to take such steps, including mg@imaom, and to execute and deliver such ancillary
documents, deeds instrumments or things in connection with, pertaining to, or arising out of, this
direction,

This Direction shall be effective and binding as of the daie hereof.

Diated: November 1, 2611

‘The Hon. Chris Bentley
Mimister of Energy

TOR_H2Cn 12358624






Calwell, Carolvn (ENERGY)

From: Slater, Craig (JUS)

Sent: Movember 2, 2001 11:11 AM

To: Cabwell, Carolyn (ENERGY)

Co Salim, Fateh (JUS), Complon, Shona (JUS), Marsello, Leonard (JUS)
Subject: FW: Mississauge Gas

Attachments: OPA-Energy Common Interest Agreement d2 01-11-2011.doc

[ note that Halyra iz out this morning. Can you answer the questions below?

From: Siater, Craig (JUS)

Sent: Novemnber 2, 2001 1110 AM

Yo Perun, Halyna M. (ENERGY)

Ce: Salim, Fateh (JUS); Compton, Shona (JUS); Marsello, Leonard (JUS)
Subject: FW: Mississauga Gas

The DAG is fine with the agresment as well, although he noted that the effective dale needed to be filled in. s your client
fine with the agreement? Does your client wani us 1o send the agreement to Mike Lyle for execution there? it will be

returned for execution by Deputy Lindsay.

From: Slater, Craig (JUS)

Sent: Novermnber 1, 2011 5:50 PM

To: Wilson, Malitha (JUS)

Co: Wong, Tala (JUS); Salim, Fateh (JUS); Secarfone, Janet (JUS)
Subiect: FW: Mississaugs Gas

this is the reviese common interes! privilege agresment with the OFA. It reflects changes requestad by Energy Legal and
has not be shared with the OPA at this peint.

From: Compton, Shona (JUS)

Sent: Novernber 1, 2011 5:43 PM

Tep: Siater, Cralg (US); Marsello, Leonard (JUS)
Ce: Salm, Fateh (JUS)

Subject: RE: Mississauga Gas

Here s & blackiined version of the changes suggested by Carolyn. They are not malor changes - more just to ensure
consistency of refarences to Onlario and to include some general provisions regarding notice and execution in
cournierpart. Tracked change version is attached.






COUPERATION AND COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT i effective as of the *¥ day of ***, 2011 {the "Effective Date”).
BETWEEN:
ONTARIO POWER AUTHORITY
("OPAY)
— and -
HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(MONTARION

RECITALS:
AL The OPA and Greenfield Souwth Power Corporation ("Greenfield") entered into the Amended and
Restated Clean Energy Supply Contract, dated as of the 12" day of April, 2005 and amended and
restated as of March 16, 2009 {(the "ARCES Contract™.
B. issues have arisen with respect to the location of the naroral gas fuelled generating station that is
the subject of the ARCES Contract. Under the Eleciricity Act, 1995, 5.0, 1998, .15, Sched. A,
both Ontario and the OPA have responsibilities for ¢ 1 energy matiers in the Provinee. The
A mitario also has duties and responsibilities i relation to energy matters under

the Ministry of Energy Acr, 2011, Accordingly, the OPA and Ontario share & common interest in the
satisfactory resolution of issues that have arisen with respect to the ARCES Contract.

€. The OPA and Ontarto have undertaken, and will undertake, factual, legal and other research, and
are of the opinion that if is in their best interest to exchange information, pool their individual work
product and cooperate in the joint effort to resolve the fssues in relation to the ARCES Contract,

Ex. Cooperation in this regard will necessarily mvolve the exchange of confidential information as
well ag information which is otherwise privileged such as, smongst others, soliciior/clent
communicalions,

E In light of their common mterest. OPA and Gntario wish to proceed cooperatively, and by this
Agreement seek to docunrent their mutual intention and agreement that neither OPA nor Ontario
shall suffer any walver or loss of privilege s a result of disclosure to each other of their Privileged
information {as defined below).

AGREEMENT

In consideration of the promizes and the mutual covenants and agreements berein, the Parties agree
as follows:

DEFINITHONS



I [n the foregoing Recitals and in this Agreement, the fallowing termis have the meanings set forth
in this Section:

(a) "Effective Date” means the effective date as defined above.

(b) "Parties” means the OPA and Ontario and, for the purpose of giving effect to this Agreement,
includes their legal counsel, agents, consultants and experts.

{c) "Privileged Information" means information and communications, whether written or
electronically recorded, which are or would be otherwise in law privileged and protected from
disclosure or production to Third Parties made between OPA (or its employees, legal counsel,
agenls, consultants, experts or any other person or entity acting on OFA's behalf) and Ontario (or s
erployees, lepal counsel, agents, consultants, experts or any other person or entity acting on
Ontario's behalf), including but not Iimited to:

i information and communications contained in documents, memoranda,
correspondence, drafts, notes, reparts, factual summaries, transcripts;

(i}  communications between counsel, or counsel and clients including their employees,
consultants, board members or advisors;

(iii}  any analyses, document binders, files, compilations or databases,;
(iv)  the sharing or exchange via any media, including bul not limited to electronic media;
{v)  theories, impressions, asalyses, legal research, or legal opinions;

{vi) communications to and from experts, and documentation relating to or sefting out
expert commentary and opinion; and

{vil) any other material, communications and information which would otherwise be
protected from disclosure to Third Parties.

(d} "Greeafield” has the meaning defined in paragraph A of the Regitals,

(e} "Third Party” or "Third Parties" means any person or entity that is not a Party. Third Party
includes Greenfield, their employees, agents, counsel, subcontractors, consultants, experts, or any
other person or entity acting on (reenficld’s behalf.

COMMON INTEREST OF THE PARTIES

2. The Parties have a commeon, joint, and mutual interest in the reselution of the issues related to the
ARCES Contract and wish 1o cooperate with each other in respect these matters, and wish to share

between them Privileged Information without risk of prejudice to or of waiver in whole or in part of
their respective privileges and rights to hold such Privileged Information pretected from disclosure,

3. The Parties are under no obhligation to share Privileged Information. However, from time to time,
either Party (the "Disclosing Party") in its sole discretion may choose to share Privilgged
information with the other Party (the "Receiving Party™).

4. TFo the extent that exchanges of Privileged Information have been made prior to entering into this
Agreement, itis the Parties' intention that all such exchanges be subject to the terms of this
Agreement as if they had occurred afler the Effective Date.



5. The execution of this Apreement, the cooperation between the Parties in respect of the ARC
Contrac: and the exchange of Privileged Information under this Agreement, where the materials
would otherwise he protecied by taw sgainst disclosure by soliciior client {attorpey chient)
privilege, liigation privilepe, work product dectrine, without prejudice privilege, ar any other
applicable rule of privilege or confidentiality:

{1} are not intended to, do not and shall not consfitute a waiver in whole or in partin
favour of any Third Party by either Party of any apphcable privilege or other rele of
protection from disclosure; and

{ii} will not be asserted at any Hme by either Party as a waiver of any such privilege or
other rule of protection from diselosure.

6. Disclosure of Privileged Information by the Receiving Party wo Third Parties without the prior
written consent of counsel for the DHsclosing Pm'!y 15 expressly prohibited, unless the disclosure 15
ardered by & court of competent jurisdiction or is otherwise reguired by law, If disclosure of any
Privileged Information 1§ sought from a Recetving Party in any arbitration, litigation or other legal
proceedings, the Receiving Party {from whom disclosure 15 sought) shall take all steps necessary to
preserve and invoke, to the fullest extent possible, all applicable privileges, immunities and
protections against disclosure, and shall immaediately provide writien notice of such legal
proceedings to the Disclosing Party. The Receiving Party shall not voluntartly surrender or disclose
the Privileged Information without first providing the Disclosing Party a reasonable opportunity to
protect its Interests before the applicable court or arbiral tibunal.

7. Al of the Privileged Information shall be preserved as confidential and privileged both prioy to
resolution of all outstanding issues and theresfier, and shall not be used for any purpeose other than
the stated sole purpose of cooperation in the resolution of issues relating to the ARCES Contract.

2. Meither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, unless
hoth Paries consent in writng or unless compelled by order of a court or arbiteal fribunal,

&, The Parties acknowledge and agree that their common interest in the resolution of issues relating
tor the ARCES Contract and their infention that no waiver of privilege shall result from their
exchange of Privileged nformation between them shall in no way he affected or deemed to be
negated in whole or in part by the existence now or in the future of any adversity hetween the
Partics relating to or arising ouf of the ARCES Contract.

COOPERATION

13 The Parties shall cooperate in respect of the resolution of issues relating to the ARCES
Contract, including providing access to information, materials and employees as may be reasonably
necessary from time (o dme, ag the case may be, provided that esch of the Parties reserves the right
o determine what information will be shared and under what circumstances, and no obligation or
duty to share any such information is created by this Agreement.

WITHDHRAWAL

11. It is the intent of the Parties that this Agreement shall remaln in effect until Ninal resolution of
issues refating to the ARCES Contract.

17, Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving twenty
(200} days advance wriiten notice (o the other Party, which 20 days is ealeulzied htg_;zmmg on the



day after the notice is received by a Party. For greater certainty, withdrawal from this Agreement by
& Party is not effective until the expiration of the days' notice period required by this provision.

13, Any withdrawal from this Agreement shall be prospective in effect only and the withdrawing
Party and any Privileged Information made availabie by or to the other Party prior to that Party's
withdrawa] shall continue to be governed by the terms of this Agreement whether or not the Parties
are, in any respect in relation to the ARCES Contract, adverse in interest.

14, On or before the effective date of 2 withdrawal from this Agrecment, the withdrawing Party
shall return to the Disclosing Party all Privileged Information received from the Disclosing Party. [o
the case of copies, with the consent of the Disclosing Party, the Receiving Party may destroy such
copies in a secure manner, and confirm in writing to the Disclosing Party that it has done so.

WAIVER OF CONFLICT OF INTEREST

15, The Parties agree that this Agreement and the sharing of Privileged Infornation between them
shall not be used as a basis for a motion to disquaiify a Party's counsel (including for certainly the
Party's counsel's law Tirm and any partaer or associale thereof) after & Party bas withdrawn from
this Agreement for any reason, including without limitation, due to any conflict of interest which
arises or becomes known 1o the withdrawing Party after the Effective Date, adversity hetween the
Parties or any olher reason whatsoever based on this Agreement ot the cooperation and disclosure
of Privileged [nformation hereunder.

16. The Parties confirm that there is no and shall aot be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship between
counsel for Ontario and the OPA | as a result of any communications, sharing of Privileged
Information, cooperation or any other action taken in furtherance of the Parties' common interests
or under and in reliance upon this Agreement.

NOTICE

i7. All potices and other communications between the Parties. unless otherwise specificallyso

provided, shall be In writing and deemed o bave been duly given when delivered in person or
elecopied or delivered by gvernight courier, with postare prepaidl. addressed ss follows:

Tor  Ontario Power Authority

120 Adelaide Sreet West, Suite 1600

Toronto, ON MaH [
Attention: Michael Lyvie, Cieneral Counsel
Tel. Mo 416} S69-6033
Fax Mo {41m 967-1947

E-Matl: michaellvled@powerauthoritv.on.ca

| Formatted: Indent: Left: 0% First line: 0

" | Formatted: Buliets and Numbering
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GEMNERAL PROVISIONS

18. This Agreement shall be construed in accordance with the laws of the Provinee of Ontario and
the Parties to dis Agr Lemem irevocahly attorn fo the Jurisdiction of Ontario with respect to any
and all matiers arising under this Agreement.

169, H any of the provisions of this Apreement or portions thereof should be determined o he
invalid, illegal or unenforceable in any respect, the validity, lepality or enforceability of the
emaining provisions shall not in any way be affecied or impaired thereby.

20, Ay fallere of any Party to enforce any of the provisions of this Agreement or [0 require
compliance with any of i#s terms at any time while this Agreement is in force shall in no way affect
the vadidity of this Agreement, or any part hereof, and shall not be deemed a waiver of the right of
such Party thereafier 1o enforce any and each such provisions.

21, Nothing contained in or done further to this Agreement shall be deemed either expressly or by
implication o create a duty of loyalty between any counsel and anyone other than the chient of that
counsel.

of the Parties with respect o the subject

2. This Agreement contains the entire understanding
mattor hereof. There are no other oral understandings, terms, or conditions and neither Party has
relied upon any representation, express or implied, not contained in this Agreement.

22, Ne change, amendment, or modification of this Agreement shall be valid or binding upon the
Farties hereto unless such change, amendment, or modification is in writing and duly executed by
bath Parties hereto.

24. The headings contained in this Agreement are for convenlence and reference anly and in no
way define, deseribe, exiend, or mit the scope o intent of this Agreement or the infent of any
provision contained herein.

25, This Agreement shall eaure 1o the benefit of and be binding upon the respective successors and
assigns of the Parties,

20, This Asreement mav be stened in counterparis and by facsimile

iooahier s

all constiture the Aerearient




N WITNESS WHEREOF, the Parties have executed this Agreement as of the date first set
forth above.

ONTRARIO POWER AUTHORITY

Mame:

Titfe:

HER MAIJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE MINISTER
OF ENERGY

By

Name: David Lindsay

Title:  Deputy Minister



Calwell, Carolyn (ENERGY)

From: Calwsll, Carolyn (ENERGY}

Sent: November 2, 2011 1116 AM

To: Slater, Craig {(JUS)

Ce Salim, Fateh (JUS); Compton, Shona (JUS); Marsello, Leonard (JUS}); Perun, Halyna N,
{(ENERGY)

Subject: RE: Mississauga Gas

Yes, Deputy Lindsay is fing with the agreement. Please send it o Mike Lyle. | can assist with execution at this end.

Carolyn

From: Slater, Craig (JUS)

Sent: November 2, 2011 1111 AM

To: Calwell, Carolyn (ENERGY)

Co: Satim, Fateh (JUS); Compton, Shona (JUS); Marseflo, Leonard {JUS)
sSubieck: FW: Mississauga Gas

| note that Halyna is out this morning. Can you answer the guestions below?

From: Slater, Craig (JUS)

Sent: November 2, 2011 11:10 AM

Te: Perun, Halyna N, (ENERGY)

Ce: Salim, Fateh (JUSY; Compton, Shona (US), Marsello, Leonard (JUS)
Subject: FW: Mississauga Gas

The DAG is fine with the agreement as well, aithough he noted that the effective date needad to be filed in. |5 your client
fine with the agreement? Does your client want us io send the agreement to Mike Lyie for execution thers? 1 will be

returned for execution by Deputy Lirndsay.

From:? Slater, Craig (JUS)

Sent: Novernber 1, 2011 5:50 PM

T Wilsan, Malliha (JUS)

Ceo: Wong, Tala (JUS); Salim, Fateh (JUS); Scarfone, Janet (3US)
Subject: FW: Missizsauga Gas

this is the reviese common inferest privilege agresment with the OPA. It reflects changes requested by Energy Legal and
has not be shareg with the OFA at this point.

From: Compton, Shona (JUS)

Sent: November 1, 2011 5:43 PM

To: Slater, Cralg (JUS); Marsello, Leonard (3US)
£ Salim, Fateh {JUS)

Subiech: RE: Mississauga Gas

Hera is a blacklined version of the changes suggested by Carclyn. They are not major changes — more just lo ensure
consisiency of references to Ondario and to include some ganeral provisions regarding notics and axecution in
counterpart. Tracked change version is attached.

[






Calwell, Carclyn (ENEREY)

From: Compton, Shona (JUS)

Sent: November 2, 2011 11:20 AM

To: Calwell, Carolyn (ENERGY); Siater, Craig (JUS)

Cor Salim, Fateh {JUS), Marseflo, Leonard (JUS), Ferun, Halyna M. {ENERGY)
Sublect: RE: Mississauga Gas

P just cleaning up the final varsion as was cirouleled last night and will send the clean copy shortly to Craig. Please hold
off circulating anvihing untl f de so,

From: Calwell, Carolyn (ENERGY;

Sent: November 2, 2011 11016 AM

Tor Slater, Craig (JUS)

Cer Salim, Fateh (JUS); Compton, Shona (JUS); Marsello, Leonard (JUS); Perun, Halyna M. {ENERGY)
Subiect: RE; Mississauga Gas

Yes, Deputy Lindsay is fing with the agreemeni. Please send it to Mike Lyle. | can assist with execution at this end.

Carolyn

Frose: Slater, Cralg (JUS)

Sent: November 2, 2011 1111 AM

To: Calwell, Carolyn (ENERGY)

ez Salim, Fateh (JUS); Compion, Shona (JUS); Marsello, Leonard (JUS)
Subiect: FW: Mississauga Gas

{ note that Halyna fs out this morming. Can you answer the questions below?

From: Siater, Craig (JUS)

Sent: November 2, 2011 11:10 AM

Tor Perun, Halyra N. (ENERGY)

Lz Salim, Fateh (JUSY; Comptan, Shona (IUS); Marsello, Leonard (JUS)
Subiscth: FW: Mississauga Gas

The DAG is fine with the agreement as well, aithough he noled that the effective date needed to be filled in. s your elient
fine with the agreement? Does your cllent want us to send the agreement to Mike Lyle for execution there? 1t will be
returned for execution by Depuly Lindsay.

Fromi: Slater, Craig (JUS)

Sent: November 1, 2011 5:50 PM

Tot Wilson, Malling (JUS)

Ce: Wong, Tala (JUS); Salim, Fateh (JUS); Scarfone, Janet (JUS)
Subject: FW: Mississauga Gas

this is the reviese common interest privilege agreement with the OPA. I reflects changes requesied by Energy Legal and
has not be shared with the OPA at this point.

From: Compton, Shona (US)
Sank: November 1, 2011 5:43 PM
To: Slater, Traig {IUS); Marsello, Leonard (JUS)






Calwell, Carclyn (ENERGY)

From: Perun, Halyna N. (ENERGY)
Sent: November 2, 2011 3:45 P

To: Calwell, Carolyn (ENERGY)
Subject: Fw: Miss Gas - CIP

Halyna FPerun
AvDirector

Ph: 416 325 6681
BB: 416 671 2687

Sent using BlackBerry

~~~~~ Original Message -----

From: Slater, Craig (JUS)

To: Marsello, Leonard (JUS); Compton, Shona (JUS); Perun, Halyna M. (ENERGY)
Loy Kendik, James (JUS}; Salim, Fateh (3US)

Sent: Wed Nov 62 15:82:35 2611

Subject: Miss Gas - CIP

The agreement can be sent to Lyle. The issue of the signatory has been resolved.

Sent using BlackBerry






Calwell, Carolyn (ENERGY}

From: Siater, Cralg (JUS)
Sent: Movermnber 2, 2011 4:06 Pl
Ta: Perun, Halyna N, (ENERGY) . _ :
e Catwell, Carclyn (ENERGY); Kendik, James (JUS), Marselio, Leonard (JUS); Compton,

7 Sheona (JUS); Blake, Sara (JUS) - : _
Subject: RE: Miss Gas - CIP

Please call me as soon as you can (office - 416-326-4316¢ or cell - 416-949-3666) We have
briefed the ABAG and have some ideas about a better way te communicate with the OPA to reduce
the risk of liability to the Crown. It will reguire the Minister to assemble a record upon
which to advise the OPA of his request. In addition, we have been reconsidering the
assiprment 1lssue, ‘

wwwww Criginal Message-----
From: Perun, Halyna N. (ENERGY)

Sent: November 2, 2001 3:45 PM

To: Slater, Craig {3US)

Subdect: Re: Miss Gas - (IP

Thks

Halyna Perun
A\Director
Ph: 416 325 6681
BB: 416 o71 2687

Sent using BlackBerry

~~~~~ Original Message -----

From: Slater, Craig (JUS) :

Te: Marsello, Leonard (JUS); Compton, Shona (3USY; Perun, Halyna N. [(ENERGY)
Co: Kendik, James (JUS); Salim, Fateh (JUS)

Sent: Wed Mov 82 15:82:35% 2811 .

Subject: Misz Gas - (IP.

The dgreement can be sent to Lyle. The issue of the signatory has been resolved.

Sent using BlackBerry

—






Calwell, Carolyn (ENERGY)

From: Perun, Halyna N, (ENERGY)
Sent: November 2, 2011 5:36 PM
Te: Calwell, Carolyn (ENERGY)
Subjsct: twelcome your edits thanks

Privileqed and Confidential

The Deputy Atforney General advises against proceeding with a Ministerial direction to the OPA as this exposes the
government to a lkely successful lawsull In torl for misfeasance in public office. Further, it provides Eastern Power with
ah avenue o get to court quicker (via an application for judicial review challenging the Minisier's statuiory power of
decision)

Hather, he has asked that the letier be recas! as a Minister's letler requesting the OPA fo reconsider continuing the
conract and ultimatsly requesting the OPA Lo end it, based on public policy grounds.,

In arder for the Minister 1o make a decision o send such a letter, we would put before him documents that would oulline
why it is not in the public interest o continue the plant. The record would coniain, for example, copies of the City of
Mississauga resolution; letters from the public complaining about the plant; press clippings sto.

Ultimately, should the Crown be sued, the record would show that the Minister pursued a lawful act for a lawful purpose.

We'll work with CLOC lomorrow to determine exactly what would be required o put before the Minister and we'lt draft up &
propased letier.

CLOC is also reviewing the option of assigning the OPA contract to the Crown and wishes o have some discussion with
Finance about this option before advising on it further.

We'd be happy to discuss this development further with you.

Habyne

Halyna N. Perun

AlDirector

Lepal Services Branch

Ministries of Energy & Infrastructure

777 Bay Streel, 4th Flogr, Suite 425
Toranto, ON M5G 2E5

Ph: {416) 325-6681 [ Fax: {(416) 325-1781
BE: (418} 671-2607

E-mail Halvng, PerunZdontario.ca

MNotice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
o whom it is addressed. Any dissemination or use of this information by others than the intended recipient{s) is
prohibited. I yvou have received this message in error please notify the writer and permanently delate the message and
all attachments. Thank you.

o
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" Calwell, Carolyn (ENERGY)

Erom: Calwell, Carclyn (ENERGY)
Sent: November 2, 2011 5:39 P
To: Rehob, James (ENERGY)
Cer Perun, Halyna N, (ENERGY)
Subject: Greenfisld

This messaae has been archived. View the original itern

Hi lames,

Halyna and I had a request to call Cralg Slater to hear the latest in the thinking about a direction from the
Minister to the OPA. The DAG and ADAG have some hesitation about a dire






Greenfreld- Enterprise Vault Archived ltem Page 1 of ]
i

Fretmn Catwell, Carolyn (ENERGY) Debte  November 2, 2011 5:38:338 PM
To Rehob, James (ENERGY)
o Perun, Halyna N, (ENERGY

Subject Greenfield
Hi James,

Halyna and | had a request to call Craig Slater 1o hear the latest in the thinking about a direction from the
Minister to the OPA. The DAG and ADAG have some hesiialion about  direction for a number of reasons,
including potential exposure to misfeasance of public office, as well as the potential for judicial review.
CLOC's sense is thaf availability of judicial review fo Greenfield is particularly advantageous in light of the
spaed with which it could be pursued. JR of the direction, as you have previcusly advised, is polentially
available as the Minister would be exercising a statutory power with potential impacts for Greenfield.

Accordingly, rather than proceeding with a direction, CLOC is contemplating asking the Minister whether he
would ke to make a policy-based request of the OPA, based on a record that demonsirates the lack of
public support for this project. With the record in front of him, the Minisier could then determine how he
wishes to proceed. This record could assist in the aevent of any JR and would show that the request of the
OPA is made for a proper purpose. The record would be comprised of documents including the City
resofution, any correspondence or other communications from the public with respect {o the plant, press

clippings, etc.

Shona Compion and Sara Blake have the details on this possibility. Would you please touch base with them
with & view to assisting them in creating this record? | would expect that vou should touch base with Ryan
King as well and see whether the Minisiry has any documentation that would assist the record. My sense is
that the OPA may have more documentation than the Ministry — at this point, we are not ready 1o reach out
to the OPA on that guestion, so please do nof conlact Mike Lyle.

Craig alzo advised that CLOC wants to look further into the possibility of assignment of the contract. There
are potential contingent liability issues (among others), bui this aption presenis the possibifity of aveiding a
direstion and gives the province the ability o handie this matter more directly. CLOT plans fo speak io
MOF/OFA, You may hear maore from Shona about this optien.

May we lsave i to vou o follow up on the record? Thank you, James!

Carclyn

This communication may be solicilor/client privileged and contaln confidential information only intended for the personis) o whom it s
sddressed. Any disseminaiion or use of this information by others than the inlended reciptent(s) s prohibited. F you have received this
message in arror please nolify the writer and permanently delsle the message and alf altachments. Thank you,

Wttre Mrtenitdesmmue TG othe ad anv on col/entermrmcevanit/View Meaga F'FP,.§'§Rﬁ?§].ii‘{_§§?.§(€;~'? .o ‘f?fﬂ‘%/?fﬂ?_






Calwell, Carolyn (ENERGY)

From: Calwell, Carolyn (ENERGY)
Sent; Movember 2, 2011 5:45 PM

To: FPerun, Halyna M. (ENERGY)
Subject: RE: | welcome your ediis thanks

A couple of minor suggestions — | didn’t have much to add!
Carolyn

From: Perun, Halyna N, (ENERGY}

Sent: November 2, 2011 5:36 M

To: Calwell, Carolyn (ENERGY)

Subject: T welcome your edits thanks

Privileqed and Confidential

The Deputy Attorney General advises against proceeding with a Ministerial direction to the OFA as this exposes the
government to g likely successful lawsull in tort for misfeasance in public office. Further, it orovides Eastern Power with
an avenus o get to court guicker (via an application for judiclal review challenging the Minister's statutory power of
decision)

Rather, he has asked thal the letier be recast as a Minisier's [efter requesting the OPA to reconsider coniinuing the
contract and ultimately requesting the OPA o end it, based on public policy grounds.

In order for the Minister to make a decision to send such a lefter, we would put before him documents that would outline
why it is not in the public interest to continue the plant. The record would contain, for exampls, coplgs of the CHy of
Misslssauga resofution; letfers from the public complaining about the plant; press clippings eio.

Ultimately, should the Crown be sued or judiclal review sough, the record would show that the Minister pursued a lawlful
act for a lawiul proper purpose.

Wa'll work with CLOC tomorrow to determine exactly what would be required to put before the Minister and we'll draft up a
proposed latter,

CLOC is alzo reviewing the oplion of assigning the OFA contract to the Crown and wishes o have some discussion with
Finance about this option before advising on i further.

We'd be happy to discuss this development further with you,

Halyna

Halyna M. Perun

ADiracior

Legal Services Branch

Mindsiries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON MG 2E5

Ph: (416) 325-6681 ] Fax: (416) 3251781
BB (418) 671-2807

E-mail Halyna PerunZiboniario.ca

Natice
This communication may be solicitor/olient privilegad and contain corfidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the infended recipieni{s) is

i



prohibited. If you have received this message in error please nolify the writer and permanently delete the message and
all aftachments. Thank you.



Caiwell, Carolyn (ENERGY)

From: Perun, Halyna N, (ENERGY)

Sent; Movember 2, 2011 6:27 PM

To: Lindsay, David (ENERGY)

Ceo: Jennings, Rick (ENERGY); Silva, Joseph (ENERGYY, Cabwvell, Carclyn (ENERGY)
Subject: Mississauge gas plant

Frivilegsd and Confidential

t proceeding wih a Ministerlal dirgction under the Llecticity Act, 1988 1o the
ely successiul lawsuail in tort for misfeasance in public office. Further, it
to court guicker (via an application for judicial review challenging the

The Deputy Allorney General advisas agalns
OPA as mSS exposes the governmaent o a likel
provides Eastern Fower with an avenus o gst
Minister's sistutary nower of decision).

Father, he has asked that the letter be recast as a Minisier's letier requasling the OFA {o reconsider continuing the
contract and uitimately requesiing the OPA (o end it, hased on public policy grounds.

Iy order for the Minister o make & decision {o send such a lefler, we would put before hirm documents that would oultline
why il is not in the public interest to continue the plant. The record would contain, for example, copfes of the Ciiy of
Mississauga resolution; letters from the public complaining about the plant; press clippings ate,

Ulii mately, should the Crown be sued or judicial review sought, the record would show that the Minis{er pursued 2 lawiul
A proper purpose.

We'll work with CLOC fomorrow to determine exactly what would be required to put before the Minister and we'll draftup a
oroposed lsiter,

mzs the GA coniract (o the Crown and wishes (0 have some discussion with

CLOC is alsg reviewing the option o sigr
g on it further.

a558
Finance about this opticn before advisin
We'dt be happy to discuss this development further with vou,

Habma

Halyna N. Perun

AfDirector

Lagal Services Branch

tinistries of Energy & Infrastruciure

777 Bay Strest, 4th Floor, Suite 425
Toronto, ON MBG 2E5

Ph: (418) 325-6681 [ Fax; (416) 3251781
BB (416) 871-2607

E-mail Halvna PerunZi@ontario. ca

Motice
This communication may be solictor/client privileged and contain confidential information intended only for the parsonis)

i whom it s addressed. Arny dissemination or use of this information by others than the intendad recipisni(s) is
profibited. I you have recelved this message in error olease noilfy the wriler and permanently delete the message and
zli attachments. Thank you.






Calwell, Carolyn (ENERGY)

From: Lindsay, David (ENERGY)

Sent: November 2, 2011 6:58 PM

To: Perun, Halyna N, (ENERGY)

Ce: Jennings, Rick (ENERGYY), Siva, Joseph (ENERGY); Calwell, Carolyn (ENERGY)
Subject: Re: Mississauge gas plant

Thanks for this aavice Halyna.

We should have a discussion about next steps. | undersiand the GOPA Board is meeling tomorrow {Thursday) to consider
options.

Pwouldn't want the OPA Board to make decision or present a proposal o us which we haven'l considsred or which our
Minisier of the AG might not be comioriable,

Under protection of client privilege we may nead o consider how the Minister and the OPA Board can both be
comforiable in these next steps.

David

Frosme: Perun, Halyna N. (ENERGY)

To: Lindsay, David {EMERGY)

€e: Jennings, Bick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY)
Bent: Wed Nov 02 18:27:02 2011

Subject: Mississauge gas plant

Frivileoed and Confidential

The Deputy Allorney General advicas ag’-“-h*%t oroceading with a Ministerial direction under the Eleciricity Act, 198816 the
OPBA as this exposes the government o a lkely successiul lawsuil in tort for misfeasance in public office. Funhm it
provides Eastern Power with an avenue 1o get Lo court quicker {via an application for judicial review challenging t
Minisier's statuiory power of decision}.

Raiher, he has asked that the lefler be recast as a Minigter's leller requesting the OFA {o reconsider continuing the
contract and ultimately reques ;ng e OFA o end if, based on public policy grounds

in order {or the Minisier to make a decision o send such a letier, we would put before him documenis that would culling
why it is not in the public inferest to continue the plant. The record would contain, for example, copies of the City of
dMississauga resolution; lefters from the public complaining sbout the plant; press clippings elo.

Uliimately, should the Crown be sued or judiclal review sought, the record would show that the Minister pursued a lawful
act for & proper purpose.

We'll work with CLOC tomorrow 1o determing exacily what would be required fo pui before the Minister and we'll draftup &
proposed istter.

CLOC is also reviewing the option of asswnmg the OPA contract to the Grawn and wxshas io have some discussion with
Finznce about this oplion before advising on it further,

We'd he happy (o discuss this development further with you.

Habyna

Halyna N, Perun
Alfirecior

[



Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G Z2ES

Ph: (416) 325-6681 / Fax: (416) 325-1781
BEB: (416) 671-2607

E.mail: Halyna. Perun2@ontario.ca

Notlice

This communication may be solicttor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipieni(s) is
prohibited, If you have received this message in error please notify the writer and permanently delete the message and
alf attachments. Thank you.



Calwell, Carclyn (ENERGY)

From: Maclennan, Craig {(ENERGY)
Sent: Movember 3, 2011 7:04 AM
To Calwell, Carolyn (ENERGY)
Carolyn,

Can we pls start drafting mississauga legislation in case we need it pls.

Cm






Calwell, Carolyn (ENERGY)

From: Calwell, Caroiyn (ENERGY)

Sent: Movember 3, 2011 7:35 AM

Ta: Maclennan, Craig (ENERGY)

T Siva, Joseph {ENERGY); Parun, Halyna M. (ENERGY)
Subjecl: Re:

Of course - we'll get to work.
Carolyn

~~~~~ Uriginal Message -----
Erom: Maclennan, Cralg (ENERGY)
To: Calwell, Carolyn (EMERGY)
Sent: Thu Nov 63 87:84:15 2911
Subject:

Carclyn,

Can we pls start dratting mississauga legislation in case we need it pls.

i






Calwell, Carolyn (ENERGY)

Stlva, Joseph (ENERGYY, Calwel

Privileged and Confidentisl

Plesse ses srtowork on legislztion so that we
e and in particular re how

“ati approach the OPA for

Malyna Perus
A\Director
Ph: 416 325

g 41s 871

Ce: Silva, Joseph 3 erun, Halyna ®. (EMERGY)

Sent: Thu Hov 83 &

Subject: Re:

OF course - we' 1l get To work.







Calwell, Carolyn (ENERGY)

Frowm: Catwell, Carolyn (ENERGY)
Sent; November 3, 2011 8:08 AM
To: Spakowski, Mark (JUS)

Ce: Perun, Halyna K. (ENERGY)
Sublect: Mew legistation

Mark,

We have received instructions from our client o start working on legislation to address the Greenfield South gas plant in
Mississauga, While discussions are occurring, the government wants to ensure that it is ready to move with legislation i
necessary, Timing is unceriain and policy thinking is nascent. We expeact that the legislation will be something akin to the
Adams Mine Lake Acl, 2004,

Would yvou please assign someons in your office to work with us?
Thank you.

Carolyn

Carolyn Cahasll

Deputy Director

Miristry of Energy & Ministry of Infrastructure
Legal Services Branch

Minisiry of the Atorney General

TIT Bay Street, Suiie 425

Toronto ON MBG ZE5

416.212.5405

This communication may be soliclior/client privileged and contain confideniial information only infended {or the person(s) to whom L is addressed. Any
digsemination or use of this information by others than the infended recipieni(s) is probibited. If yvou have recaived this message in error please noitfy the writer
and permanently delete the message and alf aflachments. Thank you.






Calwell, Carolyn (ENERGY)

From: Perun, Halyna N (ENERGY)

Sent: Navember 3, 2011 8:49 AM

Tan Siiva, Joseph (ENERGY)

Co: Calwell, Carolyn (ENERGY)
Subject: common nterast/privilege agreement

Frivileged and Confidential

Hi Joseph — OPA has been asked (o deliver 2 draft term sheet to the govarnment this morning. They'll want the common
inierest privilege agreement signed before they do that. This is to alert you that we'll be looking for the Depuly's signaiure
as soon as we receive the OPA-signed agreement.

Habyna

Halyna N, Perun

AfDirector

Legal Services Branch .
Minisiries of bCnergy & infrastructure

777 Bay Sireet, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (4163 325-6681 7 Fax: {416} 325-1781
Bi: (418) 671-2807

E-mail: Halyna Perun2@onlario.ca

MNolice

This communication may be solicitor/client privileged and contain confidential information intended only for the person{s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prehibited. I vou have received this message in error please nolify the writer and permanently delete the message and

all attachments. Thank you.






Calwell, Carolyn (ENERGY)

From: Siiva, Joseph (ENERGY)

Sent; November 3, 2011 9:03 Ak

To: Perun, Halyna N. (ENERGY)

Ce: Calwell, Carolyn (ENERGY)

Subject: Re: comunan inierest/privilege agreement

Sounds good, thanks Halyna

Sent using BlackBerry Wirsless

From: Perun, Halyng M. (ENERGY)

T Silva, Joseph {ERERGY)

Co: Calwell, Carolyn (ENERGY)

Sent; Thu Nov 03 08:48:52 2011

Subject: common Interest/privilege agreement

Priviteged and Corfideritial

Hi Jossph — OPA has been asked to deliver a draft term sheet to the governmeant this morning. They'll want the common
interest priviiege agresment signed before they do that, This is o alert you that we'll be looking for the Deputy's signaiure
as soon as we receive the OPA-signed agreement.

Halbyna

Halyna N. Perun

ADrector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Sireet, 41th Floor, Suile 425
Toronto, ON M5G 2E5

Phe (418) 325-6681 [ Fax: (416) 3251781
8B (416} 671-2607

E-mall Halyna Perun2@ontario.ca

Motice

This communication may be soliciior/client privileged and contain confidential information intended only for the person{s}
o whon it s addressed. Any disseminagtion or use of this information by others than the intended recipient{(s} is
orohibited. If yvou have receivad this message in error please nolify the writer and permanently delete the message and
al altachments, Thank you.






Calwell, Carolvn (ENERGY)

From: Rehob, James (ENERGY)
Sent: Movember 3, 2011 10:04 Al
To: Calwell, Carolyn (FNERGY)
Co: Perun, Halyna N, (ENERGY)
Subject: RE: Greenfield

Thank you for vour excellent and detalled email. | am pleased io follow up with CLOC (Shona and Sara) and with Ryan
King in order {o continue to assist CLOC in any way | possibly can — | will not contact the OPA unless and until you advise
e that this is an appropriate step — thank you and | will report back on any significant issyes which occur on this matier.
Kindly, :

James .

From: Calwell, Carolyn (ENERGY)
Sent: November 2, 2011 5:39 PM
Fo: Rehob, James (ENERGY)

Ces Perun, Halyna N (ERERGY)
 Subject: Greenfield

Hi James,

Halyna and | had 2 request to call Craig Slater to hear the latest in the thinking about a direction from the Minister o the
OFA. The DAG and ADAG have some hesitetion about a direction for & number of reasons, including potential exposure
o misfeasance of public office, as well as the potential for judicial review. CLOC's sense is that availability of judicial
review o Greenfield is particularly advantageous in light of the speed with which # could be pursued. JR of the direction,
as you havs previously advised, is potentially available as the Minister would be exercising a siatutory power with
ootential impacis Tor Greenfisid.

Accordingly, rather than proceeding with a direction, CLOC is contemplating asking the Minister whether he would like to
make a policy-based request of the OPA, based on a record that demonsirates the iack of public support Tor this project.
With the record in front of him, the Minister could then deferming how he wishes o proceed. This record could assist in
the event of any JR and would show that the request of the OPA s made for a proper purpose. The record would be
somprised of documents including the City resolution, any correspondence or other communications from the public with
respact to the plani, press clippings, sic.

Shona Complon and Sara Blake have the details on this possibility, Weould you please touch base with them with a view
to assisting them in creating this record? | would expect that you shouid touch base with Ryan King as well and see
whether the Minisiry has any documentation that would assist the record, My sense is that the OFA may have more
documentation than the Ministry - at this point, we are not ready (o reach out to the OPA on that question, so please do
rot contact Mike Lyle, ‘

Craig afso advised that CLOC wants o look further into the possibility of assignment of the contract, There are potential
contingent liabllity issuas {among others), but this option presenis the possibility of avoiding a direction and gives the
province the ability o handle this matter more directly. CLOC plans to spaak to MOF/OFA. You may hear more from
Shona about this option.

May we ieave i o you to follow up on the record? Thank you, James!
Caralyn
This communication may be soliclior/client privileged and conlaln confidentiat information only inlended for the person(s} o whom it is addrassed, Any

oo

amination ar use of this information by others than the intended recipieni(s) is prohdbited. f you have received this message in error pleass notify the wiiter
& the message and all attachments. Thank yoil, :

s
and parmanently del

&

i






Calweli, Carolyn (ENERGY)

From: Rehob, James (ENERGY)

Sent: November 3, 2011 10:36 AM

Ta: _ ¥ing, Ryan (ENERGY)

Cen Calwell, Carolyn (ENERGYY; Perun, Halyna N, (ENERGY}; Letourneau, Amanda (ENERGY)
Subiect: Greenfited South Matters - Creating A Record '

Priviiened & Confideniial Leog] Advice [ Solicitor & Client Privileged

November 3, 2014

I3

Good morning, Ryan! In connection with my rushed voice-mail of this morning, | was hoping 1o get your assistance in
creating & record relating {o the Greenfield South (cancellation) matier. [ will alse enshist the assistance of our articling
student, Amanda, but would really appreciate your group's input regarding docimeniation,

We're looking for documents such as:

s  Resolutions of the Chy of Mississauga relevant to Greenfield;

«  Correspondence or other communications from the public {to the Ministry, to Mississauga, to the OFA, 2 and, i
avaliable, to Greentield} with respect to the plang

+«  Helevant press clippings, elc. ‘

There may be more types of kinds of documenis which CLOC counsel may advise are required or desired, but {or now I'm
noping we can work with this list. :

Flease jet me know i you foresee any difficulty in assisting with this, and do call o dsscuss or for any assistance ihat you
might need on this matter. : '

Kindty,

James

James P, H. Rehob

Senilor Counsel

Ministry of Energy and.

Ministry of Infrastruciurg

Legal Services Branch

777 Bay Street, 4th Floor, Suite 425
Toromto, OMNMEGE 2E5

Tel 416-305-8674

Fax: 416-325-1781

iames. rehoboniario.ca

Motice

This communication may be solicitor/client priviieged and contain confidential information only intended for the person(s)
to whom i is addressed. Any dissemination or use of this information by others than the ihteﬂded recipierd{s} is
prohibted, i you have received this message in error please notify the writer and pcrmgnen y delete the message and
all attachments. Thank you.

[y






Calwell, Carolyn (ENERGY)

From: Macidaughton, Catherine (JUS)
Sent: November 3, 2011 1210 PM
To: Calwell, Carolyn (ENERGY)
Ce: Spakowski, Mark (JUS)
Subject: gas plant legislation

Hi Carolyn,

Pwill be pleased to start work on your bill 2s soon as you can give instructions. And T will have another drafter shadowing
and up to speed o take over the file when | leave next month If the bill is not finished by then. Meanwhile,  will go read
the Act you referred to in your email 1o Mark.

Talk 1o you scon,

Catherine Macnaughton

Legislative Counsel

Oifice of Legislative Counsel

3600-99 Wellesley Street West

Toronto, Oniarie M7A 1A

phone: [(416] 326-2787

oy (416 326-2806

email: gatherine macnauchioniontario.ca







Calwell, Carolyn (ENERGY)

From: Perurn, Halyna N, {(ENERGY)

Sent: Movember 3, 2001 12:40 PM

To: Silva, Joseph (ENERGY); Jennings, Rick (ENERGYY, Calwell, Carolyn (ENERGY)
Subject: common interest/privilege agresement

The OFA won't be signing the agresment foday as has concerns with # — so not likely fo get anything more from the OPA
re term sheet el today in light of this,

Halyna

Halyna M. Perun

Alllirector

Legal Services Branch

Ministries of Energy & Infrastruciure

777 Bay Siraet, 4th Floor, Suile 425
Toronto, OM MG 2EB

Ph: (416) 325-8681 / Fax; (416) 325-1781
BE. {416) 671-2607

E-mnail: Halyna Perunz@montario.ca

Motice

This communigation may be solicitor/chient privileged and contain confidential information intended only for the person{s}
to whom it s addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prehibited. I you have received this message in error please notify the writer and permanently delete the message and
all aflachments. Thank you.






Calwell, Carolyn (ENERGY)

From: Perun, Halyna N. (ENERGY)
Sent: Movember 3, 2017 12:57 P
Yo Calwell, Carolyn (ENERGY)
Subject: RE: common interasi/privilege agresement

Mike advises thal in this draft the reference that the agreement was prepared in contemplation of liiigation was
removed so they need {o sort this out with thelr external counsel and CLOC

Habyn

Halyra N. Perun

AfDrector

Legal Services Branch

Minisiries of Energy & infrastruciure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON MbG 2E5

Ph: {416) 325-6681 / Fax: (416} 325-1781
BB: (416} 671-2607

E-mail: Halyna. Perun2fioniario.ca

Notice
This communication may be solicitor/client privileged and centain confidential information intended only for the person(s)

o whom it is addressed. Any dissemination or use of this informeation by others than the intended reciplent(s) is
prohibited. i you have received this message in error please notity the writer and permanently delete the message and
all attachments. Thank you.

From: Perun, Halyna N. (ENERGY)

Sent: November 3, 2011 12:49 PM

T Silva, Joseph {(ERERGY); Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY)

Subject: commion interest/privilege agreeement

The OPA won't be signing the agreement today as has concerms with it — so not likely 1o gset anything more from the OPA
re term sheet elc today in tight of this.

Halyna

Halyna N. Perun

Allirector

Legal Services Branch

Kinistries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toromio, OMN M5G ZEB

Fh: {(416) 326-6681 / Fax: (418) 325-1781
BE: (416) 671-2607

E-mall Halvna PerunZ@oniario.ca

HNotics
This communication may be solicitor/client privileged and coniain confidential information intended anly for the person(s)

to whom it is addressed. Any dissemination or use of this Information by others than the intended reciplent{s) is_
prohibited. If you have received this message in error please notify the writer and permanenily delete the message and
all aitachmenis. Thank vou. '






Calwell, Carclyn (ENERGY)

From: Calwell, Carolyn (ENERGY)

Sent: November 3, 2011 1:30 PM

To: Ferun, Halyna N. (ENERGY)

Subject: RE: common interesprivilege agresment

Len and Shona specifically contemnplated that question — they ehould be able 1o explain their rationale.

Carolyn

From: Perun, Halyna N. (ENERGY)

Sent: Movember 3, 2011 12:57 PM

To: Calwell, Carolyn (ENERGY)

Subiect: RE: common interest/privilege agreeement

fiike advises that in this drafl the reference that the agreement was prepared in contemplation of litigation was
removed so they need 1o sort ihis out with their exiernal counsel and CLGC

Halbyna

Halyna M. Perun

Allrector

Legal Services Branch

Minisiries of Energy & Infrastruciure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON MEG 2E5

Ph: (418) 3256681 / Fax: (418} 3251781
BE: {416} B71-2607

E-mail: Halyna PerunZiboniario cs

Netice
This communication may be solicttor/client privileged and contain confidential information intended only for the personis)

to whom it is addressed. Any dissemination or use of this information by others than the intended raciplent(s) is
prohibited. i you have received this message in error pleass noliy the writer and permanently delete the message and
all attachmenis, Thank you.

Fromi: Perun, Halyna N. (ENERGY)

Sant: November 3, 2011 12:45 PM

To: Silve, Joseph (ENERGYY, Jennings, Rick (ENERGY); Calwell, Carclyn (ENERGY)
Subiect: common interest/privilege agreeement

The OPA won't be signing the agreement today as has concemns with it — so not likely to get anything more from the OPA
re term shest ete {oday in light of this.

FHalyna

Halyna N, Perun

AfDiractor

Legal Services Branch

Ministries of Energy & infrastructure

777 Bav Streei, 4th Floor, Suits 425
Toronto, ON M5G Z2E5

Fh: (416) 325-6681 [ Fax: (416) 325-1781
BB (416} 671-2607



E-mail: Halyna.Perun2@oniario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the parson(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipieni(s) is
prohibited. If you have received this message in error pigase notify the writer and permanently delete the message and
all attachments. Thank you.



Calwell, Carolyn (ENERGY)

Frorm MacNaughion, Catherine (JUS)
Sent: MNovember 3, 2011 Z2:24 PM
Tao: Calwell, Carchyn (ENERGY)
Subject: Your il 4

Hi Carolyn,

Pspoke to Doug Beeoroil who did the Adams Mine Act aboutl his experiences with that bill. The Crown Law Cffice Civil
was heavily involved and probably will want to be as invelved in vour bill as well re; the privative clause to ensure it will be
llegal to sue the government {although there is case law that you can't sue the Legisiaiure for making laws - Jeff Leviit
was apparently the expert and did a lot of research on this, but he just retired), | was also wondering ¥ Finance should be
tvolved given the financial implications.

Toadd to the jov of Doug's bill, there was a NAFTA challenge so perhaps we need fo see if we can find oul if any
Americans are shareholders of Eastern Power (which is stated on the websites to be & private corporation) to see i there
is rigk of a NAFTA challenge. A corporate search under the Corporation Information Act will specify officers and directors
of the company and thelr addresses if H was incorporated in Untario but not the shareholders, but it might be & start to see
if there might be any Americans involved who might get testy. In privale compenises, vou expect the principal owners to
be officers and directors.

Talk to you iater.

Catherine Macnaughton
Legisiative Counsel
Office of Legislative Counsel
3600-9Y9 Wellesley Sirest West
Toronto, Ontarie M7A TAZ2
chone: [(416) 326-2
feot: (416} 326-2806

- - P

emeazl: catherine.macnaueghiond oniario.ca







Calwell, Carolyn (ENERGY)

From: Fehob, James (ENERGY}

Sent: Movemnber 3, 2011 2:27 PM

To: Perun, Halyna N (ENERGY); Calwell, Carolyn (ENERGY?}
Subiect: Update: Greenfisld South - CLOC Discussions

Priviieged & Confidential Leaal Advice [ Solicitor & Client Privileged
MNovember 3, 2011
Good afternoon, Halyna and Carolyn,

By way of update, { have now spoken with CLOC coungel, Shona Complton, and have left & message for Sara Blake
(awaiting Sara's reply). Apparently, CLOC will be pursuing two “tracks” In order o prepare for any final decision{s} which
would come on the Greenfleld South matter, as follows: :

«  Shona and Len Mersello will be researching the commerdiat litigation aptions {and risks), including the oplion of
an assignment of the contract back from the OPA to the Crown. '
o Shona has asked for me to provide some analysis on the scheme of the EA and whether assignment
hack is anyvway prohibiled by statuie, eto. | will aim to provide this to Shona by lomorrow mid-moraing,
coing both of you {if that makes sense). .
»  Sara will be working on creating the “record” (evidentiary basis) for any policy-hased lsiter of request issued by
the Minister; :
o | have had Amanda pull together some initial materials which we are now reviewing in order to provide to
Sara once she gels back to me aboul what she will be requiring in more detail — we have a start inany
evernt,

Thank you, and lst me know if vou require anything further on this matter.
Kind regards,
James

James P. H. Rehob

Senior Counsel

Finistry of Energy and

Ministry of infrastruciure

Legal Services Branch

777 Bay Strest, 4th Floor, Suite 425
Toronto, ON MEG 2E5

Tel 416-325-B876

Faxe 416-325-1781

immes rehob@oniario.ca

Motice

This communication may be soliciior/clisnt priviieged and cormtain confidential information only intended for the parson(s)
to whom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is
orohibited. if you have received this messagea in error please nofify the writer and permanently delete the messags and
all attachments. Thank you. '






Calwell, Carclyn (ENERGY)

From: Calwell, Caralyn (ENERGY)

Sent: November 3, 2011 228 PM

To: MachNaughion, Cathering {JUS)

Subject: RE: gas plant legisiation

Aitachments: doc20111018141522 pdf; Greenfisld South Construction Transition Oct 21 2011 (Z2hppt
Catherine,

Again, thank vou for getling In touch so quickly. [ have attached two decks — one from the OFA that provides good
coriext and one that we developed internally that looks &t options.

The contract for the plant s titled the Amended and Restated Clean Energy Supply (ARCES) Contract and is between the
Ontario Power Authority and Greenfield South Power Corporation, dated April 12, 2005 and amended and restated March
16, 2009, 1 will attached a copy of the contract to a separate email, as technology is working to thwart me at the moment.
When you get if, you will see that il has exiensive schedules, which we do not have copies of. Unfortunately, | expect that
the most useful information for your purposes is located in these schedules.

The siide decks make some mention of the provincial approvals that this plant has obiained — [ will track down further
information on that front.

in terms of very preliminary instructions {and with the Adams Lake Mine Act in front of me), | expect that my chients will be
looking for the legislation to include:

@ A prohibition of the use of the site for generating sleciricity

e Fevocation of all approvals provided for the gas plant

= & declaration that the ARCES Contract is of no force or effect

= Extinguishment of causes of action

s Some mechanism to establish compensation (likely including sunk costs of development, tarmination fees

asgociated with ending supply and construction contracts)

Pwill need o get instructions about the plans for the site (expropriation, remediation, etc.) and whether lost profits should
be included as compensation, among other things.

Pwill be in touch with further information as | have it In the meantime, please et me know f | can answer any questions,

Carotyn

From: MacMaughton, Catherine (JUS)
Zant: November 3, 2011 1210 PM
Tor Calwell, Carolyn (ENERGY)

Ce: Spakowski, Mark (JUS)

Subject: gos plant legislation

Hi Carolyn,

Fwill be pleased to start work on vour bill as soon as you gan give instructions. And | will have another drafter shadowing
and up to speed to take over the fiie when | leave next month if the bill is not finished by then. Meanwhile, 1 will go read
the Act you referred to in your email to Mark.

Tallc 1o you soon.

Catherine Macnaughton
Legislative Counsel
Office of Legisiative Counsel

[



3600-99 Wellesley Street West

Toronto, Ontario M7A 1A2

phone: (416) 326-2787

fax: (416) 326-2806

ermnail: catherine.macnaughtondgiontario.ca




October 20, 2011

2

Privileged and Confidential — Prepared in Contemplation of Litigation



« RFP initiated and proponent selected by Ministry of Energy
«  OPA directed by Minister of Energy to enter into contract

+  Greenfield South Power Corporation (“Greenfield”) and the OPA
entered into a contract on 12 April 2005

= Governmentis not a party to the contract

«  Greenfield is controlled by Eastern Power Corporation

3 Privileged and Confidential - Prepared in Contemplation of Litigation

POWER AUTHORITY {_£°



Contract was amended on 16 March 2009

Reason for amendment was long delays project suffered in securing
necessary approvals to construct the project and to do away with the
oil-fired option for fuelling the plant

OPA and Province also motivated in part to keep project alive by low

cost to ratepayers of project established in the competifive RFP
process in 2004/2005

In May 2011 Greenfield achieved financial close, securing debt
financing from Credit Suisse and EIG for $550 million

Privileged and Confidential - Preparad in Contemplation of Litigation



The Contract Facility is an approximately 300 MW combined cycle
gas-fired generation station

Major components of facility include a GE 7FA gas turbine ("GT") a
heat recovery steam generator ("HRSG”) and a steam turbine

Construction began in June 2011 and is approximately x% complete
now

The Milestone Date for Commercial Operation is September 1, 2014

Priviieged and Confidential — Prepared in Snﬁtemp%aimn of Litigation

POWER AUTHORITY
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The total dollar value of capital expenditures ("CAPEX") for the
facility are between $250 - $350 million

(Gas and electrical interconnection work has not yet commenced

Total estimated sunk and commitied costs are on the
eighbourhood of $x million

We estimate the profits from the contract, excluding any residual
value, are approximately $x million

Priviteged and Confidential - Prepared in Contempiation of Litigation
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Steam Turbine Pedestal Mat Being Formed

6 Privileged and Confidential - Prepared in Contempliation of Litigation
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ine Pedestal Mat Forms

i Privileged and Confidential - Prepared in Contemplation of Litipation
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Unloading Steam Turbine

10 Frivileged and Confidential ~ Prepared in Contemplation of Litigation
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Planning studies indicate that transmission reinforcement in west GTA
could be required 2 years earlier, as early as 2018, if Greenfield South
is not located within west GTA

These need dates are based on assumptiions associated with the LTEP
and current reliability criteria, which are likely to evolve

The transmission reinforcements are extensive in scope and require the

immediate initiation of planning and development work with local
utilities, the IESO and transmitters

Privileged and Confidential ~ Frepared in Contemplation of Litigation
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Some deliver more system value than others with different levels
of complexity
»  Considerations:
- System value of Location, Gas Availability, Community Support, Transmission, Counterparty
«  There may be a system need starting in 2016 {0 2018
»  Regional needs include:
= Northwest System
«  Cambridge
= GTA
«  Some sites have gas available in varying quantities
» Examples of potential sites :
- OPG { Lennox, Nanficoke (some gas there now), Thunder Bay (pipeline required))

—  NUGs (TCPL compressor sites, Trans Alta Pearson Airport, Whithy, Fort Frances({was on
gas now on BIQ))

— Portlands, Goreway

(continued next slide)

b

12 Privileged and Confidential - Prepared in GContemplation of Litigation : i{i ! f i
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i uréi

- Siting discussions complicated by ongoing discussion with Trans Canada re
a new site for a gas project

«  Some arrangements could be more straight forward or more complicated depending
on the counterparty, the willingness of the host community, the Government's

statements re siting of gas plants in GTA and urban areas and any issues related to
First Nations concerns

1% Privileged and Confidential - Prepared in Contemplation of Litigation
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Grounds for termination of contract limited to certain types of breach
and extended force majeure (none of which applicable here)

Contract excludes liability for certain types of damages including
loss of profits

Contract provides right to damages including lost profits for
discriminatory action (legislation or regulation passed) where impact
focused on contract counter-party

Damages for discriminatory action determined through arbitration
Process

All other disputes only go fo arbitration if both parties agree

Privileged and Confidential - Prepared in Gontempiation of Litigation




Payment Under GContract

»  Once plant in commercial operation, generator is paid monthly
capacity payment to cover its cosis and profit

«  Monthly payment reduced by amount generator is deemed to earn in
the market selling electricity

« This reduction is calculated using formula o determine when it is
economic for generator to be generating eleciricity

»  OPA may also direct the plant operator to dispatch or not dispatch
its facility at specified dates and times

15 Privileged and Confidential - Prepared in Contemplation of Litigation
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Unilateral termination of contract — OPA informs contract counter-
party that it will not perform its obligations under the contract

]

— Fros:

» Greenfield South will be required {o begin to mitigate its damages
which means they should stop construction (or at the very least,
the OPA will not likely be liable for those additional costs that
could have been avoided after date of termination of contract)

~ Cons:
» Does not provide opportunity to explore options for relocating
project
» Sends negative message to other OPA counter-parties

» Precedent: Oakville Gas Plant

16 Privileged and Confidential - Prepared in Contemplation of Litigation
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Legislation passed to terminate the contract, set compensation or
provide a process and methodology Tor determining compensation
— Pros:

» Allows Government to control level of compensation o be paid

» Government can specify that no compensation will be paid for
costs incurred past certain date (e.g. announcement of

Government’s policy or date of first reading) and take away right
under coniract re discriminatory action

-~ Cons:
» Will be controversial
» Potential impact on investment climate
» Requires time to put in place

» Precedent: Adams Mine Lake Act, 2004

417 Privileged and Confidential - Prepared in Contemplation of Litigation
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-  OPA attempts o commence negotiations with Greenfield South re
stopping construction and new location for tacility

- Pros:
» OPA has opportunity {o assess position of Greenfield South and
what they are seeking to agree 1o stop construction
» OPA can begin discussion of aliernative sites

~ Cons:
» Greenfield Scuth may refuse to commence discussions

» Greenfield South likely to continue construction while discussions
ongoing unless incentive provided to them fo stop

» May need to revert at some stage to other options

1R ’ Privileged and Confidential - Prepared in Condemplation of Litigation
wl
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» Allow plant to be constructed but ensure it does not operate using
directed dispaich mechanism in contract

— Fros:

» May be cheapest option given low cost outcome of original RFP
and alternative of paying for sunk costs, remediation of the site
and potentially some lost profits

- Cons

» Will be difficult to convince community that plant will not operate
» Will be seen as having paid "money for nothing”

No Ontario precedent but has happened in

recedent:
Q with Becancour facility

16 Privileged and Confidential - Prepared in Contoemplation of Litigation




e OPA to commence negotiations with Greenfield South (Option 3)

« [f negotiations do not succeed in stopping construction of plant, will
likely need to reveri io one of the other options

i E fi {é{/
OWER AUTHORITY -{w j?‘*"

20 Privileged and Confidential - Prepared in Contemplation of Litigation &
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MINISTRY OF EN ERGY

» Localresidents do not support the Greenfield South gas plant in Mississauga,
which is currently under construction.

= On October 12 the Mississauga Council passed a motion requesting that the
Government and the Premier take immediate action to cancel the contract, stop
construction and return the site to pre-construction condition.

« The recent construction of condominium towers in the general area has
prompted a policy reconsideration of the location of the gas plant.

CONFIDENTIAL / ADVICE TO MINISTER g&-ﬁ:ﬁ,
SOLICITOR-CLIENT PRIVILEGED L Ontario



MINISTRY OF §

«  This projectis a 280 MW combined cycle gas-fired generation station.

» 1N 2004, the Ministry of Em@rgy launched a mmpet ive request for proposals for
gas -fired generation in Ontario

- In April 2005, Eastern Power was selected along with three other gas-fired
projects. These projects were assigned to the OPA and the OPA entered into a
contract with the project developer, Greenfield South Power Corporation
(controiled by Eastern Power Corporation).

= The Province is not a party to the contract

« The project suffered delays in securing approvals for constructing the project.

«  The contract was amended in March 2009 to reflect these delays.

« The project has now received all required provincial and municipal approvals,

including its Environmental Assessment, Certificates of Approval and building
permit

«  Construction of the project is underway and continues.
» The contract requires the project to be in commercial operation by September
1, 2014.

CONFIDENTIAL | ADVICE TO MINISTER ¥
SOLICITOR-CLIENT PRIVILEGED ﬁ“‘” @ﬁmﬁ@



MINISTRY OF ENERGY

»  The OPA has advised that it has no right under the contract to terminate in the
current circumstances.

« The OPA has asked for instruction from government to approach the developer
to begin negotiations to change or to terminate the contract.

« Eastern Power has informed the OPA that it will not enter into discussions with
the OPA until there is clear notice of the Government’s position.

« Theidentification of potential alternative site options has not yet been
completed. Each of these alternative sites have various issues associated with
them.

CONFIDENTIAL / ADVICE TO MINISTER
SOLICITOR-CLIENT PRIVILEGED




MINISTRY OF ENERGY

. OPA would inform Eastern Power that it will not perform its obligations under
the contract

e Pros

»  Eastern Power will be required to begin to mitigate its damages, and
should stop construction, and the OPA will avoid damages for Eastern
Power’s additional costs that could have been avoided after date of
termination of contract

- Cons
«  Does not provide opportunity to explore options for relocating project
- Sends negative message to other OPA counterparties

CONFIDENTIAL { ADVICE TO MINISTER ;‘%ﬁ, | g
SOLICITOR-CLIENT PRIVILEGED L7 Ointario



MINISTRY OF EN ER@Y

e OPA or designated negotiator could commence negotiations with Eastern
Power regarding stopping construction and developing a new location for a
different facility

o Pros

«  Provides the opportunity to assess position of Eastern Power and what it
requires to cease construction and end the contract

» Could consider alternative sites

0 Cons
»  Eastern Power may refuse to commence discussions

« OPA advises that Eastern Power is likely to continue construction while
discussion is ongoing unless they receive an incentive to stop

«  May need to revert to other options at a later stage

CONFIDENTIAL / ADVICE TO MINISTER }
SOLICITOR-CLIENT PRIVILEGED ?“‘” Ontario



MINISTRY OF [EINE

e The Contract could be cancelled by legislation that would include provisions expressly
terminating the contract, immunizing the Crown and the OPA from law suits arising

from termination of the contract and addressing types of and mechanisms to
determine compensation

» Pros

«  Allows Government to control the compensation to be paid

»  Government can specify that no compensation will be paid for costs incurred past
certain date (e.g. announcement of Government’s policy or date of first reading)

Cons

»  Will be controversial and requires time to enact

«  Eastern Power could commence law suit before legislation is enacted, aithough
legislation could ultimately preciude liability and damages

«  Has a potential impact on investment climate

]

CONFIDENTIAL / ADVICE TO MINISTER }w
SOLICITOR-CLIENT PRIVILECED ,}m @ﬂ‘i’e%ﬁg 8



MINISTRY OF EN E ng

o The OPA advises that the plant could be constructed but the developer could

be directed to not operate it, using contractual provisions that give the OPA
this authority.

0 Pros

» OPA obligations to make monthly payments are low based on outcome of
2005 RFP process and paying plant not to operate over 20 years may be

cheaper than paying for sunk costs, remediation of the site and potentially
some lost profits

® Cons

« Will be difficult to convince community that plant will not operate

CONFIDENTIAL / ADVICE TO MINISTER g&aﬁ&
SOLICITOR-CLIENT PRIVILEGED i,ﬁ““ Qﬂ'@i’%@
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MINISTRY OF ENE

RGY

Any discussion with Eastern Power may not be successful and could require the
Government to consider other options (e.g. legislation).

Initiating discussions to relocate or otherwise cancel the Mississauga plant may cause
Eastern Power to launch a law suit against either or both of the OPA and the Government.

The Minister’s request of the OPA to terminate the contract or commence discussions

with Eastern Power may be contractual interference and may atfract liability to the
Province.

The OPA may ask for a “direction” from the Minister under the Electricity Act, 1998 before
reaching a resolution with Eastern Power. The Minister’s authority to direct the OPA In
this way is unclear.

Eastern Power’s financiers may have a claim under trade law if this project does not
nroceed.

CONFIDENTIAL | ADVICE TO MINISTER
SOLICITOR-CLIENT PRIVILEGED L Ointario




MINISTRY OF EN ERGY

Legend: .
A - Proposed Greenfield Site Distance:
AtoB: 220 Meters

B — Closest House
C ~ Closest Subdivision (North)
D - Closest Subdivision (South)
E - Trillium Heath Centre

F — Sherway Gardens Mall

Ato C 270 Meters
AtoD: 500 Meters
Atok: 740 Meters
AtoF: 910 Meters

CONFIDENTIAL [ ADVICE TO MINISTER : }Tg’"’?
SOLICITOR-CLIENT PRIVILEGED j
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Calwell, Carolvn (ENERGY)

Frorm: Perun, Halyna N. (ENERGY)

Sent: Movember 3, 2011 3:48 PM

To: Slater, Craig (JUS)

Ce: Lung, Ken {JUSY, Calwell, Carolyn {ENERGY)
Subjsct: gas plant leg

Frivileqed and Confidential

Hi Craig: We have received nstructions from the Energy Minister's Office to proceed to develop legislation to address the
Greenfield South gas plant in Mississauga, to have it at the ready should it be necessary to move quickly on that front.
The Gffice of Legisiative Counsel has assigned a drafter 1o this file, We've advised that timing is uncertain and policy
ihinking is not developed, We noted that ’{hc legisiation will be something akin (o the Adams Mine Lake Act, 2004, We
understand that CLOC was significantly involved in the Adams Mine Lake Act, 2004, Could you please lel us know which
counsel! in your office would be working on the proposed statute with us?

Thank you

Halbyna

Halyna M. Perun
A/Director
Legzl Services Branch
Ministries of Energy & Infrastructure
7T7 Bay Sireet, 4ih Floor, Suite 425
Toronio, ON MSE ZEB
Phe {416) 325-8681 / Feoe {416} 3251781
N (*‘16) 571-2607

E-mail: Halyna Perun2@ontario ca

Motice

This cc;mmml ation may be s ontain confidential information intended oniy >

iowhon i is addressed. Any dissemination or usa—z Q?’ this infc ‘["“Ciit.sa by others than the intended recipieni{s) is

ore Jhebwd i you have received this messane in error please notify the writer and permanently delele the message and

all attachments. Thank you.






Calwell, Carclyn (ERERGY)

From: Rehob, James {(ENERGY)

Sent: November 3, 2011 388 PM

To: Calwell, Carolyn (ENERGYY); Perun, Halyna N. (ENERGY)
Co: Letourneau, Amanda (ENERGY) .
Subiect: RE: Update: Greenfield South - CLOC Diseussions

f—“’r%viiaaed & Conflidential Legal Advice / Soliciior & Client Privileged

November 3, 2011

Hi, and further update with respect 1o CLOC - Sara’s role — just spoke to Sara and she informs that her role is a bit more
hands off then | had first understood it fo be: sha's not golng to be reviewing our materials but will provide advice on an
‘as needed” basis. That should work weall in any event. :

She gave me some very helpful advice as 1o how to prepare a chart (based on her experience with MOE) which
summarizes the materials we uncover, so that Energy can create a viable record o credibly support the Minister's current
policy — eventually, a letier could be sent out from the Minister requestingfencouraging the OPA to cancel the contract
immediately. If JR'd, the record {and | gather the charl) wouid reflect the policy rationale behind the request leiter.

't work with Amanda and clients on this part of the request, while dealing with Shona on the commercial litigation matiers
as egrlier indicaied. '

Thanks very much!

James

From: Calwell, Carolyn (ENERGY)

Sent: Movember 3, 2011 3:15 PM

To: Rehob, James (ENERGYY; Perun, Halyna N. (ENERGY)
Subjech: RE: Update: Greenfield South - CLOC Discussions

Sounds tke a good stant, James. Thank you.

Carolyn

From: Rehob, James (ENERGY)

SZent: November 3, 2011 2:27 PV

To: Perun, Halyna N, (FNERGY); Calwell, Carolyn (ENERGY)
Subject: Update: Greenfield South - CLOC Discussions

Privileged & Confidential Legal Advige [ Solicitor & Chient Privileged

November 3, 2011

Good afternoon, Halyna and Carolyn.

By way of update, | have now spoken with CLOG counsel, Shona Compton, and have left a message for Sara Blake
(awaiting Sara’s raply). Apparently, CLOCT will be pursuing two “tracks” in order to prepare for any final decision{s) which

would come on the Greenfield South maiter, as foljows:

«  Shona and Len Marsetio will be researching the commercial 'iétigaﬁan options (and risks), including the oplion of
an assignment of the contract back from the OPA 1o the Crown, ‘



o Shona has asked for me to provide some analysis on the scheme of the EA and whether assignment
back is anyway prohibited by staiute, etc. | will aim to provide this to Shona by tomorrow mid-morning, -
coing both of you (if that makes sense).

¢ Sara will be working on creating the “record” (evidentiary basis) for any policy-based istter of request issued by
the Minister; :

o thave had Amanda pull together some initial materials which we are now reviewing in order to prov;de io
Sara once she gets back to me about what she will be requiring in more detail — we have a start in any
avent.

Thank you, and iet me know if you require any{hmg further on this matter.
Kind ragarcis
James

James P. H, Rehob

Senior Counsel -

Miristry of Energy and

Ministry of Infrastructure

Legal Services Branch

777 Bay Strest, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Tel: 415-325-6876

Fax: 416-325-1781
iames.rehobf@ontario.ca

Motice

This communication may be sollcitor/ciient privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s)} is
prohibited. if you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.



Calwell, Carolyn (ENERGY)

From: Rehob, James (ENERGY)

Sent: Movember 3, 2011 418 PM

To: King, Ryan (ENERGY)

Ce: Calwell, Carobyn (ENERGYY, Perun, Halyna N, (ENERGY)

Subject: FW: Greenfield resolutions and news clippings

Attachments: PowerPlant[1] chronology . pdf; RecommendationGC04682011ProvincialElectionissues. pdf;

request for ea from mississaugapdf pdf; reguest for EA jan 06.pdf; Resolution%

20017 3-2011%20Powert%20Plants % 20Environmenial%20Assessment]1].pdf; News dog;
Ferils of Politicized Power sept 28 arlicle.dog; POWER PLANT news dlipping.mbt; MIRANET
Articie.raht; article june 15, 2011.mht; article june 10 207 1.mh; article july 27, 2011 . mht

Privileged & Confidential Legal Advice [ Solicltor & Client Privileged

Movember 3, 2011

Hi, Ryan — here are the documents which we've uncovered thus far in relation to Greenfield South Power Plant. As
mentioned in my voics-mail, CLOC is recommending that we create a chart which summarizes the documeanis (including
the concerns ralsed in each doocument) in order {o form the basis of the avidentiary record for any request {io cancel} lefter
ultimatety sent by the Minister fo the OPA. We'll add what ever documents you come up with ai your end to the binder
we'rs preparing here in LSEB.

| betieve we (LSB) are to take the lead on preparing the chart — 'm hunting around for a good precedent now — and we'l]
forward once we've gol a good draft going.

Thank voul
James

James P. H. BEehob

Senior Counsel

Ministry of Energy and

Ministry of Infrastruciure

Legal Services Branch

777 Bay Sireet, 4th Floor, Suite 425
Toronio, ON M5G ZEB

Tel: 416-325-8676

Fax: 416-325-1781

james. rehob@ontaric.ca

Motice

This communication may be soliciior/client privileged and contain confidential information only intended for the person{s)
to whom it Is addressed. Any dissemination or use of this information by others than the intended recipient{s) is
prohibited. If you have received this message in error pleass notify the writer and permanently delete the message and
all sttachments. Thank you.

From: Letourneau, Amanda (ENERGY)

Sent: November 3, 2011 3:45 PM

To: Rehab, James (ENERGY)

Subject: Greenfisld resolutions and news clippings

Hi James,

Here are the electronic versions of the resolutions and news articles | found.

gt



Also, here is a link to several articles related to the project: hiip/fwww . chipcanada.org/?o=node/5

Let me know if you need anything eise!
Thanks,
Amanda

Amanda Lelourngau

Articling Student

Legal Services Branch

Ministries of Energy and infrastructure
777 Bay Street, 4th Floar, Suite 425
Toronto, ON M5G 2ES

P 416.325-7304

F:416-325-1781

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the personis) to

whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is prohibited. if
you have received this message in error please notify the writer and permanently delete the message and ali attachmenis.
Thank you.



Greenfield South Power Corporation
Detailed Chrounology
2315 Loreland Avenue

Septemnber 13, 2004 — The Ontario Power Authority released a Request for Proposals for
‘Clean Energy Supply’.

January 26, 2005 - A formal preliminary meeting was held with Greentield South and
City staff fo determine information necessary to submil complete development
applications. Greenfield South was proposing to develop lands located at 2315 Loreland
Avenue for a 280 megawatl gas fired power generating facility in response to the
Provineial request for proposal for ‘Clean Energy Supply”.

MWay 30, 2005 —Without consultation with the City of Mississauga, Ontario Power
Authority announced the seleciion of 2 proposals for gas fired power generating facilities
in response to the September 13, 2004 request for proposal, Both projects were from
subsidiaries of Hastern Power, including the Loreland project by Greenfisld South. The
second proposal was abandoned by Eastern Power subsidiary Greenfield North
subsequent to this announcement.

August 4, 2005 — Development applications were submitied by Greenfield South/Haslern
Power to accommaodate a gas fired power generating facility at 2315 Loreland Avenue,

September 9, 2005 — A building permit application was submitted by Greenfield Southy/
Eastern Power to accommodate the construction of a gas fired power generating facility
at the Loreland properiy.

March 8, 2006 -- City Council adopted Official Plan Amendment 0048-2006 (OPA 48},
which provided modifications {o power generation terminology in Mississauga Plan o
achieve wording consistency and added definitions. In addition, zoning by-law
amendments were passed which brought the industrial zone categories info conformity
with the corresponding Official Plan designations.

April 4, 2006 — Greenfield South and Greenfield North appealed City initiated OPA 48
and Zoning By-law Amendment 088-2006 to the Ontario Municipal Board (OMB).

July 5, 2006 — Greenfield South appealed development applications for the Loreland site
to the GMB,

July 2007 — OMB hearing considering appeals to OPA 48, Zoning By-law Amendment
(88-2006, Site Plan application, Removal of Holding Provision application and Tree
Permit applications by Greenfield South commenced, running for a period of 3 weeks,



o Ociober 4, 2007 — An OMB Order was issued regarding the July 2007 heaving, approving
the development subject to minor modifications, notwithstanding the City’s objections.
The Board members who heard the appeal determined that the site was in a stable
industrial arca, and that the production of electrical power within a closed struciure was
an appropriate use of the site, despite the City’s arguments to the contrary. The Board
found that the changes made to the Zoning by-law by the City were tantamount to
downzoning the site, and the City was not justified in taking away Greenfield’s rights as
per the previous zoning. Respecting the site plan, the Board found the proposed volume
of fuel to be stored on the site was excessive, and veduced it by 50%, relocated the noise
wall to address concerns expressed at the hearing, and determined that any risks of ice
impacts were marginal and could be properly responded to by Greenfield.

e April 1, 2009 — Site Plan approval was issued in accordance with the 2007 OMB Order.

= May 28, 2009 — A building permit to construct only underground services at the Loreland
property was issued. This permit was revised on December 4, 2009.

e November 2010 — The execuled Servicing Agreement was modified to extend the
completion date of Region water system upgrades until November 11, 2011,

e March 2011 — Construction aciivity commenced on underground services and site
grading, in accordance with the May 28, 2009 permit.

s May 30, 201t — Building permit to accommodate the construction of the above grade
structures at the Loreland property was issued.

Additional information may be obiained from:

John Hardeastle

Planner, Development South
905-615-3200 ext, 5525
iohn.hardcastle@mississauga.ca

Karen Crouse

Planner, Policy Planning
905-615-3200 ext. 5526
karen.crouse(@imississauga.ca




AMISSISSAUGA

RECOMMENDATION GC-0469-2011
adopted by the Council of
The Corporation of the City of Mississauga
at its meeting on July 6, 2011

GC-0469-2011

I That the report entitled “Provincial Election 2011 Summary of Key Issues for the City
of Mississauga” dated June 13.2011 from the City Manager and Chiet’ Administrative
Officer, be endorsed as the City's priority issues pertaining to the Oct. 6, 2011 Ontaric
general election.

b

That Mississauga City Council endorses an additional question regarding Air Quality-
Clarkson Air Shed to provincial political parties as follows, “Would your party ensure a
full Environmental Assessment is conducted on the Greenfield South Power plant
proposal”, and further “Will vou as a Provincial candidate oppose the construction of the
Greenfield South power plant”.

tape Tof






The Honourable Brad Duguid
Minister of Energy

G800 Bay Street

dth Floox

Hearst Block

Toronto, Onlario

MT7A 2E1

Diear My, Minister
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OFFICE OF THE MAYOR

REFERRAL 76
RECOMMENDED
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June 24, 2011
LEGISLATIVE SERVICES
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Chiir & 1at Commition
cAb Ty
Carparats Services Louncl
Public Works
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Human Serdenx
Faot Lhihg

Reauest for Full Environmenial Assessment - Greenficld South sroposal takine into

effect the cumulative impacis of all emissions within the Etobicoke Lakeview girshed

The Council of the Corporation of the City of Mississauga at ifs meeting on June 22,
2011, adopted the enclosed Resolution 0173-2011 requesting & full environmental assessment of
the Greenfield South proposal {aking into effect the cumulative impacts of all emissions within
the Etobicoke Lakeview airshéd, and a full review fo defermine the necessity of manufacturing
280 MW in a densely populated wban ares as opposed to the Nanticeke transmission opiion
where thers is & three kKilometre buffer zone,

This Resolution is in response to your statement that you will be reviewing the Greenfield
South power proposal for new environmental evidence, We are requesting that you do vour due
diligence and consider the health of our residents first and foremost, T can assure you that this is
a necessary step to protecting the health of the residents of Mississauga and beyond.

Lending today for fomorrow

THE CORPOBATION OF THE CITY OF MIGBISSALIGA
300 CITY CENTRE DRIVE, MISSISSAUGA, OM LEB 3C4

TEL: 805-886-5555 FAMX: S05-886-5875
mayor@mississauga.ca



HE-Cy o

On behalf of Mississauga Council, I urge you to take the necessary steps to consider the
cursntlative effects of emissions.

Ilook forward to vour favourable reply.

HAZEL McCALLION, CM., LL.D.
MAYOR

ce: Mississauga MPPs -
Cheirman Emil Kolb, Regional Municipality of Pesl
Chairman Gary Carr, Regional Municipality of Halton
Members of Council
Chief Medical Officer, Region of Peel
Town Clerk, Town of Qakville
City Clerk, City of Toronto
Municipal Services Office, Minisiry of Municipal Affairs and Housing, Central Region
Paul Mitcham, Conumissioner, Community Services
Mary Ellen Bench, City Solicitor

Hno,
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RESOLUTION §6173-2011
adopted by the Council of
The Corporation of the City of Mississauga
at its meeting on June 22, 2011

01732011 Moved by: Jm Tovey Seconded by: Chrig Fonsecs

Whereas the Minister of the Environment has stated thet his ministry will be reviewing the
Greenfield South power proposal for new environmental evidence, And

Whereas the Onfario Mundcipal Board in their 2006 case, Greenheld vs, Mississavge, did not
consider any environmental issues or concems, And

Whereas Dr, Basilliss report on the Clarkson airshed identified a stressed airshed and the need to
consider acoumulated emissions and thelr impacts on health in an environinental sssessment,
And

Whereas the Mimister of the Enviromment has agreed with the recommendations in the report, on
the need 1o consider cumulative emissions in the siting of power plants, And

Whereas the Fiohicole, Lakeview airshed has never had the benefit of such a detailed airshed,
pollutant and particulate modeling program, And

Whereas the Premicr was guoted this week as recommending that the Minister of Energy review
the Greenfield South project to determine if the 280 MW is even required.

Therefore be it Resolved that the City of Missizssaugz request from the Minister of the
Environment a Full Environmental Assessment io be conducted on the Greenfield South
proposal taking infe effect the cumulative fmpacts of all emissions within the Efobicoke
Lakeview airshed.

And be it further Resolved that the City of Mississanga request the Minister of Energy to conduct
a full review to determine the necessity of manufacturing 280 MW in a densely populated urban
area as opposed to the Nenticoke fransmission option where there is a three kilometrs buffer
EOTE,

Carried

Page 1 of 1






iCopied into M5 Word from Mississauga websitel

s/ Current lgs
Greenfielc
As a building permit was issued and work has begun at the site of the future Greentield
South Power plant, we would like to take this opportumty to clarify the City's position.

The City of Mississavga has opposed Greentfield South Power Corporation’s plan to build
a power plant at 2315 Loreland Avenue, in the Dixie area north of the Queensway, since
it was tirst proposed i 2004. As we have said repeatedly, the location is much too close
to residential homes, as well as the Etobicoke Creele

Greenfield proposed to build a 280 megawatt, gas fired power generating facility after the
Ontario Power Authority issued a request tor proposals to generate ‘clean energy’ in the
southwest GTA. This was only & few years after Ontario's energy system was
deregulated, and was at a time when the OPA 1ssued a proposal call for such generating
tacilities.

Greenlield chose to file appeals with the Ontario Municipal Board (OMB) to try to
overturn the City’s Official Plan and zoning by-law, which would not have allowed the
Loreland Avenue project to proceed. Council directed City staft to defend the City’s
position at the 2007 OMB hearing. Despite the City’s efforts, the OMB approved the
construction of the power plant at the Etobicoke Creek location.

The OMB decision amended the City’s Official Plan and Zoning By-law, allowing the
facility to be built. These changes were made by the OMBE in March 2009, and a Site
Plan was approved the following month, which included approval by the Toronto and
Region Conservation Authority. A detailed chronology is enclosed for your information.

Unfortunately, the City has run out of options to oppose the power plant’s construction.
Once a project complies with the required laws, the Chief Building Official s required to
issue a building permit. On May 30, 2011, the City’s Chief Building Ofticial had no
option but to issue a building permit to allow Greentield South to begin construction.

It you have any questions, they should be directed to the Ontario Power Authority at
www, powerauthoritv,onca/contact-us, {416) 967-7474 or 120 Adelaide Street West,
Suite 1600, Toronto, Ontarie, MSH 1TL

Sincerely

HAZEL McCALLION, CM., LL.D JIM TOVEY
MAYOR COUNCILLOR, WARD |






Perils of Politicized Power
Tom Adams National Post Sept 29, 2011 link to original site:

httpromadamsenerey.com/To=1330

The Ontario Liberals announced Sunday that if elected, they will move a locally
controversial natural gas-fired power generating station under construction in south-east
Mississauga, where the Liberal incumbent Charles Sousa 1s facing a strong challenge
trom the PC candidate Geoft Janoscik.

The announcement highlights the hazards of vesting our politicians with control over our
electricity supply.

The announcement of the Mississauga generator cancellation echos the Liberal
government’s decision almost exactly one vear ago, cancelling a much larger gas-fired
generator once planned for Oakville, The Oakville gas plant was also locally
controversial, with a Liberal MPP actively opposing his government’s initial approach.

The Mississauga generator was part of the plan to 1l the gap left in the west GTA’s
power supply by the Oakville generating plant’s cancellation.

Underscoring the political nature of the announcement, the Liberal statement moving the
Mississauga generator also claims, “The Hudak PCs have committed to keeping dirty
coal-fired pollution burning in Ontario.” The PC plattorm, slavishly repeated by Hudak
throughout the campaign, promises “to compiete the closure of coal powered plants by
20147

Although long on politics, the Liberal statements so far are silent on the costs of the
cancellation, the measures that will be required to serve the needs that the power plant
would have met, or the timing of its replacement. These gaps are telling.

With concrete aiready poured for the Mississauga generator, the financial implications for
the developer of cancellation will be large relative to the overall expected cost of the
tacility.

smelling of electoral panic, Sousa’s prepared statement claims “Ontario Liberals will
work with the developer to find a new location for the plant. It will not be in Etobicoke or
Mississauga.”

The Liberal power station electoral shufile brought yet more consensus to the debate over
cur electricity future m this carnpaign. The Ontario PC’s Janoscik and the local NDP
candidate, Anju Sikka, soon 1ssued statements concurring with the new Liberal
cancellation.



Key issues about our electricity future include whether Ontario should maintain those
coal units fitted with modern scrubbers or whether we benetit by shifiing massive
amounts of costs from ratepayers onto the provincial deficit. But don’t look to this
campaign to address those issues. Like the gas plant cancellation, the parties are in full or
substantial agreement.

Where there are apparent differences, the debate has not fleshed out how substantive the
differences really are. The provincial PCs have endorsed voluntary siting of generating
plants which the Liberals in the matn oppose, except in targeted ridings. However, the
PC’s have not addressed the question of whether their support for voluntary siting
extends to the transmission lines that would be required if generating plants are built far
from where power is needed by consumers. Nor have the PCs explained how they would
make trade-offs it a locally opposed plant was needed for reliability purposes.

The pelitical flap over the south Mississauga generator overlooks the extreme
vulnerability of Toronto to a prolonged blackout. This weakness 13 due to transmission
deficiencies into Toronto, the region of heaviest power usage in the provinee. The
absence ot a substantial amount of local generation — a problem exacerbated by the
closure of the Lakeview coal fired power station in south Mississauga — worsens the
vilnerability.

Where New York City is capable of meeting 80% of its needs from local generation,
Toronto can meet less than 10%.

For decades, transmission experts have recognized that the transmission configuration
now serving Toronto is the vulnerable. 1t is certainly the weakest of any major financial
centre in North America and probably the weakest any such centre in the OECD,

The south Mississauga gas generator was intended to provide reliet tor the overstretched
Manby transformer station, owned by the Crown utility Hydro One. About 15 months
ago, a routine equipment failure at Manby caused one of the longest and most widespread
blackouts for a large urban centre in North America since the August 2003 Northeast
Blackout.

The 2010 Manby blackout was Ontario’s first large green blackout. The urgently needed
alternative transmission route into Toronto that would have reduced or eliminated the
disruption caused by the Manby equipment faifure has been long and effectively opposed
by environmental activists.

Voters should demand more information on the costs of the cancellation but with a
political consensus formed that the Mississauga generator must go, we cannot expect any
debate on the wider public interest issues associated with the cancellation of the
Mississauga generator, particularly the reliability and transmission implications. Without
that debate, we will miss another chance to consider the role politics should play i
controlling our electricity future.
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Updates on Proposed Mississauga Site

There 18 a proposed power plant to be built in our area. Log on to this link to
get updated information as to what is being proposed, when the next meeting
will be and links to useful websites.

No power plant for north Mississauga

One site dead, second to be challenged

"Too close’ to homes, residents say
b o

MIKE FUNSTON
STAFF REPORTER

A plan for a natwral gas-fired power plant in north Mississauga has been
killed while citizen opposition mounts to another one proposed by the same
company on the city's southeast border with Toronto.

A terse joint announcement by FEastern Power and the Ontaric Power
Authority states both parties have agreed not to proceed with the contract to
supply 280 megawatts of power on the Greentield North site near

Hurontario St., north

of

Derry Rd.

"Hastern Power plans to concentrate its efforts on its Greenfield South power
project, a high-etficiency 280-megawatt combined cycle gas-fired generating
station," according to a statement posted on the authority's website.

Authority spokesman D, Brian Hay said the parties could not agree on a
contract to supply electricity from the proposed northern project.

The two Mississauga projects were among six awarded by Ontario’s energy
ministry following a call to replace about 2,500 megawatts of capacity lost
through closing the coal-fired Lalkeview plant on Mississauga's waterfront.
Other bids accepted by the ministry include two totalling 1,575 megawatts in
Sarnia-Lambton, one for 90 megawatts by the Greater Toronto Awrports
Authority, and another for 10 megawatts by Loblaws Properties.

Meanwhile a coalition of residents' groups representing about 10,000 people
will file a response today on the deadline for public comment on the
cnvironmental screening report that has been prepared for the Greenfield
South project,
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Mississauga council also mests today to hear the response to the
environmental screening by consultants hired to review the report for the
city.

The site is between

Dundas St. E.

, The Queensway E., Etobicoke Creek and
Loreland Ave.

Coalition spokesman Tony Jones has accused Eastern of showing "bad faith,”
by making only two copies of the environmental report available at two
public libraries instead of on the Internet.

Residents say emissions from the plant will fall on residential
neighbourhoods — the nearest homes are about 2530 metres away — and on
Triflium Hospital's Queensway site, some 600 metres away.

The site also sits on environmentally sensitive land, right beside the
Etobicoke Creek, Jones said.

And it's wrong to call it a natural-gas plant when it will actually be a dual
energy plant, sometimes burning oil during times when natural gas supplies
are interrupted or prices skyrocket, he said.

The bid still requires approval by Mississauga council, Toronto and Region
Conservation Authority and the enviromment ministry. Eastern aims to have it
up and runaning by 2008,

Greg Vogt, president of Eastern Power, said his company exceeded the
requirement for the number of wriiten copies of the environmental
assessment provided to libraries.

He added that replacing coal-fired technology with high-efficiency, clean-
burning facilities is a "good news story for Mississauga.”
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