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Perun,. Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
November21, 201112:16AM 

To: Lindsay, David (ENERGY) , 
Cc: 
Subject: 

Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Re: Revised draft agreement- OPA/Greenfield 

Privileged and Confidential 

On my end only heard from Mike late into the evening. We understand that parties are getting close to an agreement. 
Apparently one key outstanding issue is whether residual value gets included in calculating lost profit if no relocation 
agreement and lost profits end up being arbitrated. Also we've been told that the OPA has a side letter w Eastern re 
negotiating a new contract for Keele (designed to get them the settlement above 10M that we understand OEFC has not 
agreed to pay). 

Mike did send me a further iteration of the agreement- but I will hold off sending you it- as there will be more to come 
though apparently not tonight. 

' The latest version I received more clearly addresses the possibility of a further nominal 300 MW facility should an 
incremental 300 MW at the relocated facility not be feasible 

Also this version shows that the OPA is to provide Greenfield w.security for the performance of OPA's indemnity and other 
obligations in the amount equal to 150 M. 

We understand that comms roll out has OPA statement at 9:30 and min at ten. But as finance, for one, needs to approve 
the settlement of the keele valley litigation - comms has to be careful not to get ahead of what needs to be in place before 
announcement made . 

. Can discuss further in the am · 

Regards, 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Perun, Halyna N. (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Sat Nov 19 17:20:01 2011 
Subject: Revised draft agreeement- OPA/Greenfield 

Privileged and Confidential . 

Attached please find latest iteration of a proposed agreement between the OPA and Greenfield. Key changes to note 
1from OPA's first draft that we saw: 

Title of Agreement changes from "Construction Stoppage and Settlement Agreement" to "Facility Relocation and 
Settlement Agreemenf · 
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Whereas clarified that it's as a result of the commitment of the Government of Ontario to relocate the Facility and 
at the request of the OPA that Greenfield is agreeing to stop construction and that the OPA and Greenfield agree 
to relocate the facility as per the agreement . . -

The proposed agreement allows for the continuing. manufacture of the gas turbine, the heat recovery steam 
generator, the transformers and the pumps (presumably to be used in the Relocated Facility). Greenfield is to 
arrange for suitable storage of this equipment in the meantime. 

The reference to Greenfield requesting that its Electricity Generation Licence be cancelled has been deleted as 
the licence is not site specific and presumably will be used for the Relocated Facility. 

Greenfield's Equity Sunk Costs (costs re engineering, designing, permitting etc) are to be substantiated by an 
Independent Engineer 

Greenfield and OPA agree to work together in good faith to determine a suitable site for a new nominal 300 MW 
natural gas fuelled combined cycle generating facility and the OPA agrees to assist Greenfield in obtaining all 
licenses, permits, certificates, approvals etc need to advance the Relocated Facility, plus potentially an additional 
300 MW depending on system needs. 

The·OPA agrees to indemnify, defend and hold harmless Greenfield and its General Contractor from and againsf 
any and all Jcisses 'relaiing to, arising out of, or resulting from any claims by Contractors, Suppliers, Governmental 
Authorities and employees resulting from the cessation of construction of the Facility." 

Greenfield's damages to be determined as the net present value of the net revenues from the Facility that are 
forecast to be earned by Greenfield during the term of the ARCES contract, taking into account any actions that 
Greenfield should reasonably be expected to take to mitigate the effect of the termination of the ARCES contract. 

The references to the settlement of the Keele Valley claims have been deleted as the intent is to deal with them in 
a sep<jrate document (we have not seen this document as yet). 

This draft agreement is now with Greenfield's counsel for review . 

. Will keep you posted. 

JfaEyna 

Ha\yna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Ha\yna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is . 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 21, 2011 12:34 AM 

To: Perun, Halyna N. (ENERGY) 
Subject: Re: News?. 

Yes. We have advised that tomorrow morning's announcement is just about Friday's agreement. 

Original Message 
From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: Sunday, Novemb!'!r 20, 2011 11:49 PM 
To: Michael Lyle 
Subject: Re: News? 

Am worried that comms roll out not get ahead of finance approval of settlement - understand . 
that approval would need to happen "prior to any announcement. (assuming agreement reached} -
please flag at your end and I will on mine as ·well. Thank you and good night! 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message -----
From: Michael Lyle <Michael.Lyle@powerauthority.on.ca> 
To: Perun, Halyna N. (ENERGY) 
Sent: Sun Nov 20 22:27:47 2011 
Subject: Re: News? 

Probably not 

Original Message 
From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: Sunday, November 20, 2011 09:18PM 
To: Michael Lyle 
Subject: Re: News?. 

Thanks Mike - comms roll out still for tomorrow morning apparently - I am guessing u know 
this though Carolyn and I have not been in the loop on that today - what is your sense re 
next turn of documents - will there be more this evening? 

Halyna Perun 
A\Director 
Ph: 416. 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message -----
From: Michael Lyle <Michael. Lyle@powerauthority.on. ca> 

"To: Perun, Halyna N. (ENERGY) 
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Cc: Calwell, Carolyn (ENERGY) 
Sent: Sun Nov 20 20:49:49 2011 
Subject: Re: News? 

Sorry. Ignore last message. Will turn another draft shortly. Very- few outstanding issues now. 
One key one may be whether residual value gets included ~n calculating lost profit i { no 
relocation agreement and- end up arbitrating lost profits. OPA has· a side letter with Eastern 
re negotiating a new contract for Keele (this is designed to get them the settlement amount 
above 10 that OEFC h'as refused to pay). 

Original Message 
From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: Sunday, November 20; 2011 08:43 PM • 
To: Michael Lyle 
Cc: Calwell,_ Carolyn (ENERGY) <Carolyn.Calwell@ontario.ca> 
Subject: Re: News? 

Hi - can u please let us know more at this point? Thank you 

Halyna Perun 
·A \D,irector 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

· ----- Original Message -----
From: Michael Lyle <Michael.Lyle@powerauthority.on.ca> 
To: Perun, Halyna N. (ENERGY) 
Sent: Sun Nov 20 13:39:41_ 2011 
Subject: Re: News? 

We are working away. Getting closer. 

This e-mail message and any files transmitted with it_are intended only for· the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not th_e intended recipient(s), any 
dissemination, distribution or copying of this ·e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

Original Message 
From: Perun, Halyna N· (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: Sunday, November 20, 2011 01:27 PM 
To: Michael Lyle 
Subject: News? 

Hi - anything ~ew today? 

Halyna Perun 
_A \Director 
Ph: 416 325 6681 
BB; 416 671 2607 

Sent using BlackBerry 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
November 21, 2011 9:03AM 
Gemmiti, Paoia (ENERGY) 

Cc: Kovesfalvi, Sylvia.(ENERGY); Nutter, George (ENERGY); Kulendran, Jesse (ENERGY); 
Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY) 

Subject: RE: MONDAY MORNING FINAL REVISIONS TO STATEMENT-- Purge previous versions & 
USE THIS VERSION · 

Do we know that. the OPA is onside? I ask because iast I heard, the OPA and Greenfield were exchanging draft 
agreements. Want to make sure that our comms aren't getting out ahead of negotiations. • 

Carolyn 

From: Gemmiti, Paola (ENERGY) 
Sent: November 21, 2011 8:58AM 
To: Oanyluk, Erica (CAB); McMichael, Rhonda (CAB); Nutter, George (ENERGY); Kovesfalvi, Sylvia (ENERGY); Kett, 
Jennifer (ENERGY); Botond, Erika (ENERGY); Kulendran, Jesse (ENERGY);Jennings, Rick (ENERGY); Calwell, Carolyn 
(ENERGY) 
Subject: FW: MONDAY MORNING FINAL REVISIONS TO STATEMENT-- Purge previous versions & USE THIS VERSION 
Importance: High 

Final minister's statement attached. Posting to newsroom at 9:30. Thanks, Paola 

From: Nutter, George (ENERGY) 
Sent: November 21, 2011 8:47AM 
To: Fong, Sharon (ENERGY) 
Cc:. Gemmiti, Paola (ENERGY) 
Subject: MONDAY MORNING FINAL REVISIONS TO STATEMENT- Purge previous versions & USE THIS VERSION 
Importance: High · 

I have made the two changes from yesterday/this morning (removing "permanently" and "over the weekend"). 

NOTE THIS IS NOW TO BE POSTED FOR TORONTO DISTRIBUTION, not simply a Bulletin. Pcisilllcitime remains 9:3b 
am~ · · 

Please let me know when this is ready to post. 

George Nutter 
Manager, Energy Communications 

· Communications Branch 
Ministry of Energy 

· Ministry of Infrastructure 

4th fl. Hearst Block 
900 Bay Street 
Queen's Park, Toronto 
Ontario, Canada M7 A 2E1 

416-326-9602 office 
416-326-3947 fax 

george.nutter@ontario.ca 
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Perun, HalynaN. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 21, 2011 3:13PM 

To: Perun, Halyna N. (ENERGY) 
Subj<'!ct: R.e: update? 

Still waiting to hear back from Greenfield. 

From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: Monday, November 21, 2011 03:10·PM 
To: Michael Lyle · · 
Subject: update? 

Privileged and Confidential 

Hi~ managed to get CO/PO to stand down it's request for the draft- but am sure they'll be looking for something before 
end of day- any info re latest? Thanks very much Mike · 

J{aEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy &_Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. . . 

. -~--. ,. GreaterTorontu's 
2 0 ll. ' · Top Employers 

C>nad>''""'"""'t . . - !iiim Em]>loym · ·· · · 

This e-mail nie:Ssage and any files transmitted with it are intended only for the named recipient(s) above and may contain Information that is 
privileged, confidential·and/or exempt from disclosure under applicable law. If you are not the lntende9 recipient(s), any dissemination, 
distribution or copying of this e-mail me!:?sage or any files transmitted with it Is strictly prohibited. If yOu have received this message in error, 
or are not the named reclpient(s), please notify the sender immediately and delete this e-mail message. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To:. 
Subject: 

Privileged and Confidential 

Perun, Halyna N. (ENERGY) 
November 21, 2011 5:09 PM 
Bromm, William (CAB) 
RE: OPA agreement 

Hi William- I have not as yet received a final from the OPA- checked not too long ago and the last version is·still with 
Greenfield. I don't have a sense of what the unresolved issues are. I will endeavour to send you a final with a summary 
as we discussed as soon as it's available. 

:J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Bromm, William (CAB) 
Sent: November 21, 201111:15 AM 
To: Perun, Halyna N. (ENERGY) 
Sul;lject: OPA agreement 

Hi Halyna -I understand that Deputy Gherson's office here· at CO has had a conversation with Deputy Lyndsay's office re 
getting a copy of the Mississauga agreement, but they wanted us to have a conversation about access first. There is 
interest in getting a copy as soon as possible, .so give me a call when you have a chance. 

Thanks 

William Bromm 
Legal Counsel and Special Advisor 
Office of the Secretary of the Cabinet 
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Perun, Halyna N. (ENERGY) 

From: 
' Sent: 

To: 
Subject: 

Thank you 

Bromm, William (CAB) 
November 21, 20115:09 PM 
Perun, Halyna N. (ENERGY) 
RE: OPA agreement 

From: Perun, Halyna N. (ENERGY) 
_Sent: November 21, 2011 5:09 PM 
To: Bromm, William (CAB) 
Subject: RE: OPA agreement 

Privileged and Confidential 

Hi William - I have not as yet received a final from the OPA- checked not too long ago and the last version is still with 
Greenfield. I don't have a sense of what the unresolved issues are; I will endeavour to send you a final with a summary 
as we discussed as soon as it's available. · 

:Jfaljna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Bromm, William {CAB.) 
Sent: November 21, 2011.11:15 AM 
To: Perun, Halyna N. (ENERGY) 
Subject: OPA agreement 

Hi Halyna -I understand that Deputy Gherson's office here at CO has had a conversation with Deputy Lyndsay's office re 
getting a copy of the Mississauga agreement, but they wanted us to have a conversation about access first. There is . 
interest in getting a copy as soon as possible, so give me a call when you have a chance. 

Thanks 

William Bromm 
Legal Counsel and Special Advisor 
Office of the Secretary of the Cabinet 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY). 
November 21, 2011 9:53AM 

To: 
Cc: 

Wilson, Malliha (JUS); Lung, Ken (JUS) 
Calwell, Carolyn (ENERGY) 

Subject: 
Attachments: 

FW: Statement from Ontario Minister of Energy Chris Bentley 
OPA Statement-Stop Construction-FINAL (2).docx 

Privileged and Confidential 

Hi- As of last evening OPA and Greenfield were still negotiating- and we have not heard as yet this morning the final 
details of the agreement reached. Mike Lyle promised to call me this morn posi the OPA board meeting in progress now. 
But it certainly looks like good news. When we know more details, we'll send you a note 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Energy In The News (ENERGY) 
Sent: November 2.1, 2.011 9:40AM 
To: Bacci, Gloria (ENERGY); Biggs, Megan (ENERGY); Botond, Erika (ENERGY); Brown, Nzinga (ENERGY); Calwell, 
Carolyn (ENERGY); Carson, Cheryl (ENERGY); Cayley, Daniel (ENERGY); Cheung, Cathy (ENERGY); Collins, Jason R. 
(ENERGY); Dier, Kirby (ENERGY); Dreyfuss, Eric (ENERGY); Dunn, Ryan (ENERGY); Dunning, Rebecca (ENERGY); 
England, Michael (ENERGY); Gemmiti, Paola (ENERGY); George, Shemain (ENERGY); Gerard, Paul (ENERGY); Gibbs, 
Diana (ENERGY); Gordon, Robert (ENERGY); Johnson, Paul (ENERGY); Kacaba, Jennifer (ENERGY); Kett, Jennifer 
(ENERGY); King, Ryan (ENERGY); Kourakos, Georgina (ENERGY); Kovesfalvi, Sylvia (ENERGY); Krstev, Viki (ENERGY); 
Kulendran, Jesse (ENERGY); Landmann, Peter (ENERGY); Lindsay, Ken (ENERGY); Linington, Brenda (ENERGY); Malcolm, 
Pauline (ENERGY); Mieto, Erika (ENERGY); Mitchell, Andrew (ENERGY); Morton, Robert (ENERGY); Nutter, George 
(ENERGY); O'Donnell, Cheryl (ENERGY); Oxford, Kelly (ENERGY); Perun, Halyna N. (ENERGY); Pitkeathly, Doreen 
(ENERGY); Pietsch, Adam (ENERGY); Prithipal, Shantie (ENERGY); Rehab, James (ENERGY); Renwick, Meredith 
(ENERGY); Sharkawi, Rula (ENERGY); Shear, Dan (ENERGY); Silva, Joseph (ENERGY); Sluiman, Harmony (ENERGY); 
Smith, Mark (ENERGY); Springman, Hartley (ENERGY); Stefanac, Rosalind (ENERGY); Sylvis, Laura (ENERGY); Thompson, 
Erin (ENERGY); Todd, Brian (ENERGY); Wismer, Jennifer (ENERGY); Wolgelerenter, Debbie (ENERGY); Zoladek, Marta 
(ENERGY) 
Subject: Statement from Ontario Minister of Energy Chris Bentley 
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Statement from Ontario· Minister of Energy Chris 
Bentley 

~. Novein]Jer 21, 2011 9:30AM 

We made a specific commitment to residents in Mississauga and Etobicoke to relocate the gas generating plant. 

Over the last several weeks, the Ontario Power Authority has been in discussions with Greenfield South. The 
OP A notified me that Greenfield has agreed to stop construction immediately. 

We are keeping our commitment - there will be no gas plant on this site. The OP A and Greenfield continue to 
discuss the relocation options for the plant. 

We are pleased with this progress. We listened to local concerns from all residents, taking into consideration the 
changes in the area, including residential development since the plant was proposed. 

We heard from residents that our current process to locate gas plants needed to improve. As we move forward 
with our commitment to relocate this plant, we are reviewing the process of how future gas plants will be 
located in communities. 

CONTACTS 

• For media inquiries call: 
Jennifer Kett, Minister's Office 
416-327-6747 
jennifer.kett@nullontario.ca 

• ·For media inquiries call: 
Paul Gerard, Communications Branch 
416-327-7226 
paul.gerard@nullontario.ca 

• For public inquiries call: 
1-888-668-4636 
TTY: 1-SP0-239-4224 

Ministry of Energy 
ontario.calenergy 
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MEDIA STATEMENT 

Agreement. Reached to Stop Construction of Mississauga Power Plant 

Toronto, Nov 21, 2011- The Ontario Power Authority {OPA) announced today that it has 
reached an agreement with Greenfield South Power Corporation to stop construction at 
Greenfield's power plant site in Mississauga. There will be no gas plant located on this site. 

The OPA and Greenfield will continue to discuss details, including an agreement on facility 

relecation. 

-30-

Media Contact: 

Tim Butters, Ontario Power Authority: 416-969-6307 /Toll Free: 1-800-797-9604 
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PE;!run, "Halyna N. (ENERGY) 

Ftom: 
Sent: 
To: 

Subject: 
Attachments: 

Good evening, 

Energy In The News (ENERGY) 
November 21, 2011 6:13 PM · 
Bacci, Gloria (ENERGY); Biggs, Megan (ENERGY); Botond, Erika (ENERGY); Brown, Nzinga 
(ENERGY); Calwell, Carolyn (ENERGY); Carson, Cheryl (ENERGY); Cayley, Daniel . 
(ENERGY); Cheung, Cathy. (ENERGY); Collins, Jason R. (ENERGY); Dier, Kirby (ENERGY); 
Dreyfuss, Eric (ENERGY); Dunn, .Ryan (ENERGY); Dunning, Rebecca (ENERGY); England, 
Michael (ENERGY); Gemmiti, Paola (ENERGY); George, Shemain (ENERGY); Gerard, Paul 
(ENERGY); Gibbs, Diana (ENERGY); Gordon, Robert (ENERGY); Johnson, Paul (ENERGY); 
Kacaba, Jennifer (ENERGY); Kelt, Jennifer (ENERGY); King, Ryan (ENERGY); Kourakos, 
Georgina (ENERGY); Kovesfalvi, Sylvia (ENERGY); Krstev, Viki (ENERGY); Kulendran, Jesse 
(ENERGY); Landmann, Peter (ENERGY); Lindsay, Ken (ENERGY); Linington, Brenda 
(ENERGY); Malcolm, Pauline (ENERG'(); Mieto, Erika (ENERGY); MitChell, Andrew 
(ENERGY); Morton, Robert (ENERGY); Nutter, George (ENERGY); O'Donnell, Cheryl 
(ENERGY); Oxford, Kelly (ENERGY); Perry, Ann (ENERGY); Perun, Halyna N. (ENERGY); 
Pitkeathly, Doreen (ENERGY); Pietsch, Adam (ENERGY); Prithipal, Shantie (ENERGY); 
Rehab, James (ENERGY); Renwick, Meredith (ENERGY); Sharkawi, Rula (ENERGY); Shear, 
Dan (ENERGY); Silva, Joseph (ENERGY); Sluiman, Harmony (ENERGY); Smith, Mark 
(ENERGY); Springman, Hartley (ENERGY); Stefanac, Rosalind (ENERGY); Sylvis •. Laura . · 
(ENERGY); Thompson, Erin (ENERGY); Todd .• Brian (ENERGY); Wismer, Jennifer 
(ENERGY); Wolgeleren!er, Debbie (ENERGY); Zoladek, Marta (ENERGY) 
Media Coverage:· Greenfield South Gas Generating Facility Relocation, November 21, 2011 
Mississauga Gas Plant Coverage November 21.pdf; Nov. 21 -Minister Bentley on Gas Plant 
Construction Halt.doc 

Attached is a package of media coverage of today's announcement that construction had been halted at the Greenfield 
South gas generating site in Mississauga.13 articles appear in total. 

Coverage has been neutral in tone, but raises the question of how much relocating the site will cost, especially given tjlat 
construction continued on the site for weeks after the original promise was made to relocate it. 

Some stakeholders have shown appreciation of the decision. Inside Toronto reports that Coalition of Homeowners for 
Intelligent Power (CHIP) interim ciJair Greg Rohn .said, "We're ecstatic." 

Also attached is Cabinet Office's media report of Minister Bentley's serum following the announcement this morning, and 
serums by opposition critics Vic Fedeli and Peter Tabuns. Full transcripts of those serums are included in the report. 
Fedeli and Tabuns both pointed to the issue of cost to relocate the plant. Fedeli said the government should look for 
communities willing to host gas plants. Tabuns said the government should have made the decision years ago to .cancel · 
the plant, when the decision would have cost less. 

All coverage will be included in tomorrow's clippings package. Social media will be included in tomorrow's Twitter report. 

~aura Sylvis J Issues and New l\'1edia Officer 1 Ministry of Energy and Ministry of Infrastructure 
o. 416-325-1697 I bb. 416-988-0642 I laura.sylvis2(0lontario.ca 

aJl Please consider the environment before printing this email. · 
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@ CNW Newswlre 

N6vcmber21,20119:15AM -Gen.era!,·ConstrucUnn ~Oil and Gas 

Media Statement - Agreement Reached to Stop 
Construction of Mississauga Power Plant · . 

TORONTO, Nov. 21, 2011/CNW/- The Ontario Power Authority (CPA} anr:~ounced today that It h-as reached an 

agreement with Greenfield.South Power C~rporation.to stop construction at Gre-enfield's power plant ;lte In 

Mlsslssauga. There will b~ no gas plant located on this site. 

The OPA and Greenfield will continue to discuss details, including an agreement on facility relocation. 

For further rnrorrralian: 
Media Contact: 

-11m Butters, Ontario Power Authority: 416-969-6307 I Toll Free: 1-800-797-9604 

Shortened URLihttp://cnw.ca/1qWU 

ORGANIZATION 
PROF DeE 

I 
ONT ARlO POWER AUTHORJTY 

More oO this orOani:zatlon 



Liberals say construction halted on Mississauga gas fired generating station (Gas-Plant-Halted) 
By Keith Leslie · · · 

THE.CANADIAN PRESS 

TORONTO_ Electricity prices will be driven even higher In . . . . . , .. 
**>Ontario<- because of the Liberal government's decision to scrap a gas-fired generating 
station in Mississauga to sav.e Liberal seats, the opposition parties charged !'v1onday; 

Premier.Dalton McGuinty did an about-face in the middle of the Oct. 6 election campaign and 
announced the government would stop the gas plant and move ii elsewhere, but construction at 
the site has continued for another two months. 

Even though the uncompleted plant is now several stories high, construction will stop 
immediately, ->Energy Minister<** Chris Bentley announced Monday. 

"This is good news," Bentley told reporters. 

"This fulfills the commitment that we made to _the residents of Mississauga and Etobicoke: there 
will not be a gas (fired)_ generating facility on this site." 

However, Bentley could not say how much it would cost taxpayers to break the original deal or 
how much costs went up during the nearly two-month delay after the premier's campaign · 
announcement. 

The Ontario Power Authority' is still negotiating with Greenfield South Power Corp. to find a new 
site for the Mississauga plant, he added. 

"They have reached an agreement with Greenfield South to permanently stop construction on 
the site, and they're working on the details of relocating that project," said Bentley. 

The Progressive Conservatives and New Democrats said Ontario taxpayers have a right to know 
how much it cost to scrap the Mississauga gas plant and what sort of deal was struck to get the 
company to. finally halt construction. · 

"We think it was a Liberal seat saver promotion, (and) yes it worked, but' at what cost to the 
taxpayer," asked Tory energy critic Vic Fedeli. 

"It's shocking that we don't know how much it's going to cost to relocate it and how much the 57-
day delay has cost us." 

I 

Playing politics with generating stations is a costly exercise, said NDP energy critic Peter Tabuns. 

"You have to realize that when the Liberals make a decision about power plants in Ontario based 
on whether they're going to win or lose seats, then the people of this province pay a lot more 
money for their electricity," said Tabu.ns. 

"We're just seeing that open up today." 

Electricity demand has been dropping for six years and there isn't even a need for the 
Mississauga gas plant added Tabuns. 

"This government didn't have to wait until days before the election to make a decision on this 
plant," he said. 



"It could have made the decision before any construction went forward and could have saved a 
lot of money." · · 

Bentley also couldn't say how much taxpayers wil.l have to fork out for the Liberal's decision to 
·cancel another gas'plant in Oakville last year, but said they would review the way gas plants are 
Jocated.. . · . . . . · . · ·· ' ·· . · 

"It's p,retty clearduring this ti~e that our rules and approach has riot t)een exactly as strong as 
we woul.d like it to be/' said Bentley. · · 

I , ' -

. "So I'm involved in some determination, taking a look at what's going o~ in different jurisdictions, 
sq' we can strengthen the procedures that we have for locating gas generating facilities." 

There Will still be some workers left a'! theMississauga gas plant to secure the site for health and 
s;3fety reasons, said Bentley. · 
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Construction halted on poY\(er plant 
Chris Clay 
November 21, 2011 

Plans to build a power plant on Loreland Ave. in 
the city's east end have been scrapped, the 
Ontario Power Authority (OPA) announced 
today. 
The OPA said it has reached an· agreement 
with. Greenfield South Power Corporation, the 
company building the controversial plant, to 
halt construction immediately. Furthermore, 
OPA officials declared, "there will be no .gas 
plant located on the site." 

·The two parties will continue to negotiate an 
agreement for relocation of the plant. · 
On the campaign trail earlier this fall, the 
Liberals promised to cancel the plant if re
elected. 
"We made a specific commitment to residents . 
in Mississauga and Etobicoke to relocate the 
gas generating plant," said Energy Minister 

Work stoppage. The Ontario Power Authority announced today that 
the construction will stop on a controversial gas power plant on 
Loreland Ave. Staff photo by Fred Loek · 

Chris Bentley in.a statememt. "Over the last several weeks, the.(OPA) has been in discussions with Greenfield 
South. The OPA notified me that Greenfield has agreed to stop construction immediately. 
"We are pleased with this progress," he continued. "We listened to local concerns from all residents, taking into 
consideration the changes in the area including residential development since the plant was proposed. We 
heard from residents that our current process to locate gas plants needed to improve. As we move forward 
with our commitment to relocate this plant, we are reviewing the process of how future gas plants will be 
located in communities." 

. The Coalition of Homeowners for Intelligent Power (CHIP), an organization that represents more than 10,000 
homeowners in Mississauga and·Etobicoke, has been fighting construction of the plant. It argued it's too close 
to homes and health care facilities and will have a negative impact on the environment. The organization's co
chair, Greg Rohn, said it was a cause of consternation for many of their members that construction continued 
on the site for weeks a'fter the Liberals announced they were stopping it. · 
"It's very difficult to explain why, although it's been cancelled, they're still building," said Rohn. 
However, Rohn said he tookMississauga !';iouth MPP Charles Sousa at his word when he told them the plant 
would be stopped. 
"He's been with us since Day 1," said Rohn. "He's been our one true ally in this." 
Sousa, who, fought against the plant being built in the city, said his party is honoring its pledge to stop it. 
"We made a specific commitment to the residents of Mississauga to relocate the gas plant currently under 
construction and this is the next step in that process," said Sousa. · · 
Tory MPP Vic Fedeli, his party's energy critic, visited the construction site last week (Nov. 16) to press the 

· Liberal government to follow through on its promise. He said his party will ask the Liberals fo'r more. information 
on the cost to stop and move the plant. 
"How much did the delay (in stopping construction) cost the taxpayers, how much will it cost to move it and 
where will it go'?" said Fedeli. "There are going to be costs and none have been released by the government." 
Ward 1 Councillor Jim Tovey was pleased with the announcement and lauded the work of concerned residents 
who battled the plant. . 
The City fought construction of the plant but, after losing an Ontario Municipal Board decision in 2007, there 
was little it could do to halt the project and issue·d a building permit in May. Work began shortly thereafter. 
cclay@mississa uga.net 

Updated Nov. 21, 11:55 a.m. 



·This article is for personal use only court~sy of Mississauga:com -a d.ivision of Me troland Media Group Ltd. 



Construction ol1 Greenfield Plant Halted 

Posted By: DaVid Woodard dwoodard@astral.com · 11/21/201.11:01:00 PM 

AMcGuintycampalgn promise is being upheld. 

The Premier promised he would move the Greenfield. Gas Plant from Mississauga, as residents were concemed·the plant 
was too close to them. 

But since the election, construction has continued on the site, with ge.nerators being brought in and installed. 

Monday, Energy Minister Chris Bentley told reporters there has been an agreement made between the province and 
Greenfield to stop construction. 

There is still no word where the plant could be relocated, or how much it may cost 
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Construction stopped· at Sherway Power Plant 
' . 

TAMARA SHEPHARD 
November 21, 2011 

Work will stop on a Mississauga power plant Dalton McGuinty pledged to move two weeks prior to the October 
provincial election. 

Energy Minister Chris Bentley issued a short statement Monday, Nov. 21, morning to say the Ontario Power 
Au.thority had secured an agre,ement with· Eastern Power to stop construction. 

''The OPA notified me that Greenfield has agreed to stop construction immediately," Bentley said. 

There were no details about how mu~h the· government will pay for the promise. 

"We are keeping our commitment - there will be no gas plant on this site," Bentley said. 

OPA and Eastern Power continue to discuss the plant's relocat"ion, the minister said. 

Eastern Power has not returned The Guardian's call for comment. 

"We are pleased with this progress," Bentley said. "We listened to local concerns from all residents, taking Into 
consideration the changes in the area, including residential development since the plant was proposed." 

The opposition Conservatives charged the Liberals' election promise was a "desperate seat saver" designed to 
aid the recelection of its MPPs in communities surrounding the power plant site in Etobicoke and Mississauga. 

Coalition of Homeowners for Intelligent Power (CHIP), a coalition of Etobicoke and Mississauga residents' 
associations, Jed a community fight against the 280-megawatt natural gas-fired power plant being constructed 
near the Etobicoke border, Trillium Health Centre's Etobicoke hospital, Dorothy Ley Hospice and Sherway 
Gardens' condo towers and mall. 

CHIP made the power plant an election issue. 

"Stop the Sherway Power Plant!" signs started popping up on front lawns amid election signs after CHIP 
handed out dozens of them at a Sept. 15 rally that drew hundreds of frustrated residents. 

"We're .ecstatic," CHIP interim chair Greg Rohn said in an interview Monday morning. 

"It has been difficult since the election trying explain to people why construction continues. There is no real 
logical explanation. But I know there were a lot of negotiations happening behind the scenes. We were 
constantly assured by (Etobicoke Centre MPP} Donna Cansfield, (Mississauga South MPP) Charles Sousa and 
others that it was indeed dead and that it was just taking a little longer than we expected." 

CHIP will continue the fight against locating power plants near residential communities, -Rohn said. 

"CHIP is not going away," he said. 

"We're committed to help work with the government on long-term regulations as to where these plants should 
be sited. It's not just about the one that was in our neighbourhood. {Power plants) shouldn't be in anyone's 
neighbourhood." 

Bentley said the Liberals heard from residents the government's "current process to locate gas plants needed 
to improve. 

"As we move forward with our commitment to relocate this plant, we are reviewing the process of how future 
gas plants will be located in communities," Bentley said. 



The Ontario government resumes sitting today. The first item of business is for politicians to elect a neW 
Speaker of the Legislature. · 

This· article is for personal use only cOurtesy of lnsideToronto.com- a divisiOn of Me troland Media Group Ltd~ 
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Nine weeks after controversial Ontario power plant cancelled, 
construction stops 
By Karen Howlett 
Globe and· Mail Update 

. · .. 

Ontario Liberals cancelled the project during the campaign for the October 6 provincial election, 
less than two weeks before voters went to the polls 

The Ontario government announced on Monday that construction will stop on a power plant west of Toronto, nine 
weeks after it suddenly pulled the plug on the controversial project. 

The government's electricity planning arm has reached an agreement with Greenfield South Po\Ner Corporation, ihe 
company that was awarded the contract to build the plant, to stop construction immediately. 

However,.the terse statement from the Ontario Po\Ner Authority makes no mention of the amount of damages the 
government likely will have to pay for cancelling the project midiNay through construction. 

"The OPA and Greenfield will continue to discuss details, including an agreement on facility relocation," ihe 
statement says. 

The Liberals cancelled the project during the campaign for the Oct. 6 provincial election, less than two 'Neeks before 
voters 'Nent to the polls. 

The surprise announcement marked a victory for residents of Mississauga, wiho vigorously opposed the Liberals' 
plans to build a 280'megawatt, gas-fired electricity plant in their neighbourhood. But it further called into question 
Mr. McGuinty's pledge that he won't tolerate the "not-in-my-backyard" attitude of opponents to green-energy 
projects, his flagship job-creation initiative. 

Residents complained that the proposed site on the Mississauga-Etobicoke border was too close to homes and a 
hospital, and had Vo'Ned to make the plant their number one election issue: The community had. the support of 
Charles Sousa, the Liberal MPP for the riding Mississauga South. 

Although the about-face on the plant likely saved Mr. Sousa's seat, it has been embarrassing for the government. 
The Progressive Conservatives released photos to the media earlier this month, showing that construction 
continued on the site, despite the government's assertions that the plant would not be built. 

But cancelling such a project is no easy feat, said one industry executive wiho asked not to be named. These 
contracts don't come with "buyer's remorse" clauses, he said. · 

Greenfield likely had no choice but to fulfill its end of the contract and continue with construction, despite the 
Liberals' campaign pledge, the executive said. He added that the further along construction is, the higher the 



damages for the company. 

Gree>nfield has agreed to stop constrUction immediately, Energ~lf)llinister Chris Bentley said in a statementon 
Monday._. · · · .· ·. ·. ·. · • · · · ·. •· ·· · .·.· ' ·· • • ·· 

'We are pleased with this progress,'' tm s~id. ''VV'i' li~iened io.local concerns from aU r~sidents, taking into .. 
consideration the changes ill the area, inbliiding residential development since the plantwas proposed.'' . ' ' . ' ' - ' . ' '- ' .. - ' ' - ._ .. - ", ._ . ", . ' . . . ·-· -. - ' : ... ,. - ~,. 

Progres~ive Conservative MPP Vic Fedeli said on Monday he is shocked that the gov~rniT1ent is noi saying how . 
. much the 57 -day delay wiU cost taxpayers br where it plans to relocate the power plant. 

"We think the canceUation of the power plant was a seat saver program;i he said. "It worked, but ... we have more 
unanswered questions today." 

This is the second time the governing Liberals have retreated on a power project in the face of opposition from local 
residents. The opposition said it once again shows they are wiUing to aU ow politics to trump policy. 

In 2010, the government abandoned plans to build a 900-megawatt, gas-fired power station in the affluent enclave 
of Oakville, west of Toronto, after residents complained that it would be too close to neighbouring homes and 
schools. · 

Opposition members said the Liberals canceUed til at project when they realized it could cost them a seat in this 
year's election. Kevin Flynn, who won re-election in the riding of OakviUe, had introduced a private member's bill, 

, opposing the plant. 

The Globe and Mail, Inc. 
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Tanya Talaga 

Back to Uberals say construction halted at Misslssauga gas-plant 

Liberals say consJruction halted at Mississauga gas 
plant 

Work has finally stopped at the Mssissauga gas 'plant- 58 days after the Liberal government promised it Would. 

Energy Minister Chris Benlley told reporters IVbnday that the Ontario ~ower-Authority secured an agreement wlth Greenfield South, the DUilders 
of the plant, to cease construction. . 

But how much the energy policy _shift- announced publicly on Sepl24 near the end of a tight provincial election race- will cost taxpayers is 
still unknown. 

Financial details are still being negotiated, a senior government.source told the Star. 

Par weeks, the opposition has criticized the government for ongoing construction at the site even though the Liberals claimed· to have kjlled the 
project. The Progressive Conservatives even set up a web cam to show daily progress on the plarit. 

' 
uThese things take awhile, they are enonnously complicated/ Bentley said. ~This is good news. This fulfills the commitment we made to the 
residents of Miss issauga and Etobicoke. Q 

The plant is expected to be reloCated el~ewhere. 

The controversial plant was being built In Mssissauga East-Cooi<Sville on the swing riding of fv'lississauga South, where polls indicated cabinet 
minister Charles Sousa was In a dead-heat with a Tory challenger. 

When the decision was.made,to scrap the plant in late September~ both the PCs and the New Democrats accused the government of creating 
energy policy ''on the fly" and seat-buying during the election Campaign. 

The Liberal plan worked. Sousa won his seat and the Liberals returned to power, but in a minority government. 

"I think it is'shocking we don't know how much it is going to cost.to relocate it and how much the ... delay has cost us," said PC MPP \lie Fedeli 
(Nippissing), uThere are more u_nanswered questions today than answered." 

NDP MPP Peter Tabuns said that ify~u are doing electricity planning based on whether or not you are going to win seats "it gets awfully 
expehsive.f~x voters." 

This is a very expensive decision and power consumption in the province Is- dropping, he added. 

uThis government didn't have to wait until a few days befOre the election to make a decision on this plant- they cOuld have 'made a decision 
before the election went forward,~ he said. 

A gas plant is still needed in the booming area west of Toronto, Bentley said. 

"They tell me you need a combination of sources and locations. You want some generating fac[lity that is located in a central area that can be 
transmitted out and you also need some capacity closer to the major loads." · 

But the government appears to be malting energy policy up as they go along, said Tabuns. 

He pointed to the sudden decision in October 20.10 to pull th8 plug on a $1.2-bil!ion gas-fired plant in Oalcville combined with the cancellation of 
the Mississauga project. 

The provincial auditor general should be sent in to examine the cancellation of these. contracts and how much it truly costs taxp·ayers, he. added. 

Bentley said the costs of cance!ling the Oal<Ville contract are still being negotiated. 



Today is the first day back to work for Ontario's 107 MPPs. The first item of business is to elect a new Speaker of the Legislature: 

It is the first minority government in years and sparks are expected; The Uberals have 53 seats, the Progressive ~onservatives 37 and the New 
Dem.ocrats 17. 



1McGuinty halts Mississauga ga~ plant 
construction 
CBCNews 

Posted: Nov 21, 2011 11:25 AM ET 
last Updated: Nov 21, 2011 2:39PM ET · ~ 

~~n~:o' s ]i~eral go.ver~une~t ~ays it bas finally reached an agi:eernent to halt construction of a controversial gas- . 
'fired generating station m MissJSsauga. · 

f'Ihere will not be a power plant on this site," Energy Minister Chris Bentley said on Monday. He confirmed that 
!Greenfield South Power bas agreed to irrnnediately stop building the gas plant. 

''The details of the relocation are still under discussion,." said Bentley, who would only say that the plant would 
.not be in Mississauga's backyard. 

bere's no word on how much it will cost the Ontario gov=nent to relocate the Mississauga plant, nor how 
rch it cost to scuttle another power plant in Oakville more than a year ago: 

Bentley says the company and t1le Ontario Power Authority are still looking to find another location fur the 
generatiog station. 

['Locating :fucilities, generating :fucilities is always going to be a chaJ!enge," he added. 

fiberals accused ofplaying politics 

!Premier Dalton McGuinty did an about-:fuce in the middle of the :full election, announcing the Liberals would halt 
tnstructionon the gas plant they bad miginally approved. . 

I v , tensions remained high as construction continued fur anotl1er two montlJS. Huge gas generators were 

~
elivered to the site just weeks ago. · · 

. . . 
. . 

e opposition parties called McGuinty's mid-campaign reversal on the Mississauga plant a 'Liberal seat saver 
.program'' because of strong local opposition to th~ generating station. The riding where the plant is located was a 
fey battleground in the provincial election. 

~p energy critic Peter Tabuns predicts taxpayers will eventually see the cost of the nixed plant in their power 
!bills. . . . . 

·, 
''The auditor general should be looking at the cost so tlmt we the public get the full story," he said. 

l
Ontario could have first female Speaker · 

lThe Mississauga ca_ncellation comes on the day the provincial legislature resU111es sitting for the first time since the 

rection. 



F
e vate fur anew Speaker of.the. Ontario le.gislature isa.ls o on the agenda Monday,·. an·. d With Donna Camfield 
fue ballot, the province may see a womao elected to the post fur the first time. ·. · · . 

. . 
. . 

; ~ee oilier Liberals are also vying fur the job: Dave Levac, Kevin Flynn and DavidZimmer, · · 

. e candidates will be.eliminated through a series ofballots, tmless one ~merges as the clear :winner on the first 
ote. · . 

Once a Speaker has been chosen, the legislature can officially get back to business with a throne sp·eech on 
esday. 

e Speaker's role as the legislature's refuree is particularly important now that Ontario has a minority 

With files from The Canadian Press 



M_ississauga gas plant construction finally stopped 

ctvtoron to. ca 

Updated: Mon. Nov. 21 2011J2:21 PM ET 

OntariO~s opposition patties co~tioued to attack the Liberal government over the controversial 
Mississauga power pia nt on Monday, accusing the party of scrapping the project for political gain. 

Ontario's energy minister announce·d-on Monday that construction on a gas-fir~d ge"neratlrlg-Station ,in 
Mississauga has finally stopped, months after the Liberal government promised to shutter the plant 
during the provincial election campaign. 
Ontario's Minister of Energy" Chris Bentley said the Greenfield South Power Corporation has promised the 
Ontario Power Authority that it would stop construction: 

"W.e.are keeping our commitment- there will be no gas plant on this site. The OPA and Greenfield 
contiilue to djscuss-the·relocation options for tfie plant,11 Bentley in a statement. · 

Both the Progressive Conservatives and the NDP have been on the attack as col}stn..iction continued long 
after Premier Dalton McGulnty's Liberal party vowed to relocate the gas plant after residents in 
Mississauga and nearby Etoblcoke complained. ·, _ 

The opposition parties accused the Liberals of using the about-face to curry favour with voters in the 
area. 

They have also accused the government of wasting money by cancelling the partially-built plant, and for· 
~allowing con~truction to continue_ for 57 days after the announcement. 
ConservatiVe energy critic Vic Fedeli told reporters on Monday that taxpayers deserved to know how 
much money was being spent to relocate the plant. 
NDP energy critic Peter Tabuns added that energy demand had been dropping over the past six years 
and that the Misslssauga -plant wasn't necessary anyway. '-· 

nTh is gOvernment didf"l't have to .Waituntil da"y's before the el8ction to make a decision on this plant,U 
Tabuns said. nit could have made the decision before any construction went forward and- could have 
saved a lot of money/' 

With files from The Canadian Pl-ess 



Missis!:;augagas plant halted26 

ByAntone/laArtuso,Queen's Park Bureau Chief 

First posted: Monday, November 21,2011 10:07 Mil EST 

Reco!TI1llnd Bet 
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TORONTO- Construction has finally stopped on a south Misslssauga !:!.as generating plantthafs going to be moved. 

Energy Minister Chris Bentley said Monday that Greenfield Energy has agreed to halt work that has been on-going despite 
the Liberal government's mid-election promise to relocate the plant · 

What remains unclear atthls point Is the cost of that promise. 

"We are keeping our commitment- there will be no gas plant on this site," Bentley says in a statement "We are pleased with 
this progress. We listened · 

to local concerns from all residents, taking into consideration the changes in the area including residential development 
since the plant was proposed." · 

Bentley says thegovemmentwill review the process for locating plants. The Liberal govammenthas also halted an Oakville 
gas plan~ but has yet to detail what financial im'pact that will have on hydro ratepayers or ta>qJayers. 
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. DAILY COMMERCIAL NEWS 
AN:D CONSTRUCTION RECORD 

Novembe;r 21, 2011 · 

Ontario Power Authority stops construction on natural gas power plant in 
Mississauga 
The Ontario Power Authority announced Monday it has reached an agreement with Greenfield South Power 

Corp. to stop construction on a natural gas plant in Mississauga, west of Toronto. 

"There will be no gas plant located on this .site," OPA stated .in a· press release. "The OPA and Greenfield 

will continue to discuss details; including an agreement on faCility relocation." 

As previously reported by the Daily Commercial News, the Ontario Power Authority has ordered major 

equipment and several powerhouse column footings are in place. 

DCN DIGITAL MEDIA http://www.dcnonl.com/article/id47625 
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Back to Liberals say· constructirili halted at Msslssauga gas plant 

. Liberals say construction· halted at Mississauga gas 
plant 

Work has ~nally ?topped.at the Mssissauga gas plant- 58 days after the Liberal govern·ment pronilsed it would. 

Energy tvinlster Chris Bentley tOld reporters MJnday that the Ontario Power Authority secured an agreement with .Greenfield South, the builders 
of the plant. to cease construction. · 

But how much the energy policy shift- announced publicly on Sept. 24 near the end of a tight provincial election race- will cost taxpayers Is 
still unknown. 

Rnanclal details are still being negotla~ed, a senior govemm ent source told the Star. 

For weeks, the opposition has criticized the government for ongoing construction at the site even though the Liberals claimed to have killed the 
project. The Progressive Conservatives even setuP a web cam Ia show daily.progress on the Plant. 

''These things take awhile, they are enonnously complicated, u Beritley said. "This is good news. This fulfills the commitment we made to the 
residents ofMssissatiga and Etobicoke." 

The plant is expected to be rel~cated elsewhere. 

The controversial plant,was being built in Mississauga East-CoorG~rre on the swing riding of l'v1ississauga South, where polls indicated cabinet 
minister Charles Sousa was in a dead-heat with a lory challenger. 

When the decision was made to scrap the plant in late September, both the PCs and the New Democrats accused the government of creating 
energy policy uon the fly" and seat-buying during the election campaign. 

The Liberal plan worked. Sousa won his seat and the Liberals returned to power, but in a minority government. 

ul think it' is shocking we don't know how much it is going to cost to relocate it and how much the ... delay has cost us,~ said PC MPP Vic Fedeli 
(Nippissing). "There are more unanswered questions today than answered." 

NDP MPP Peter Tabuns said that if you are doing ele~tricity planning based on whether or not you are going to win seats "it gets ~wfu!ly 
expensive for voters.u 

This is a very expensive decision and power consumption in the province is dropping, he added. 

"This governmel')t didn't have to wait until a few days before the election to make a decision on this plant- they could have made a decision 
before the election went forwafd," he said. 

A gas plant is still needed in the booming area west of Toronto, Bentley said. 

"They tell me you nee~ a combination of sources and locations. You want some generating facility that is located in a central area that can be 
transmitted out and you also need some capacity closer to the major. loads."· 

But the government appears to be making energy policy up as t~ey go along, said Tabuns. 

He polnte9 to the-sudden decision in October 2010 to pull the plug on a $1.2Mbilllon gas-fired plant in Oakville combined with the cancellation of 
the Ms~issauga project. 

·The provincial auditor general should be-sent in to examine the cancellation of these contracts and how much ~t truly costs taxpayers,_ he added. 

Be'ntley said the costs of cancelling the Oakville contract are still being negotiated. 



.Joday~is the first day back to work for Ontari~'s 107 MPPs. The first item pf business is to elect a new Speaker of the Legislature. 

It Is the_ first minority govemm.ent in years and spa~ks are expected. The Liberals have __93 .seats, the Progressive Con~ervati.ves 37 and the New 
·oemocrats 17. 
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Q: [Statement] 

Q: Why did it take so long? What took so 
long to get to this point? 

Q: How much is it costing us? 

Q: Why was there no good faith signs to 
just stop construction during these 
negotiations for the last two months? I 
mean, you couldn't even get that sort of 
concession from Greenfield South. 
Q: But at what cost? 
Q: How much is it going to cost taxpayers? 

Q: What are you going to do with the 
relocation? Are you going to ask them to 
tear the building down? 

. 

Good morning. I'm pleased the Ontario Power Authority has 
made an announcement today. There will not be a gas 
generating facility at the Mississallga site. They have 
reached an agreement with Greenfield South to permanently 
stop construction on the site. A,nd they are working on the 
details of relocating that project. You know we made a 
specific commitment to the residents of Mississauga and 
Etobicoke during the election. And that commitment was 
that there would not be a gas generated facility at this site, 
that it would be relocated. I'm' pleas!ld to be honouring that. 
Yes, these things take a while, They are enormously 
complicated. They do take a while. Discussions have 
commenced and they've been going on for weeks now 
between Ontario Power Authority and Greenfield South. And 
I'm· very pleased they've reached this agreement. 
You know, they are working on the details of the relocation.'! 
wanted to come out and tell you as much as was to be told 
today, to make sure that you got the update as soon ·as 
possible. And no doubt they'll be speaking to the issue ... 
You know, they've been working very hard on this. The 
discussions have beeri very extensive. These are 
complicated. This is good news. This fulfils the commitment 
that we made to the residents. of Mississauga and 
Etobicoke, and --
There will not be a. gas generated facility on this site. 
You know, the details about the relocation are still under 
discussion between the Ontario Power Authority and 
Greenfield South. These are complicated issues. But the 
fact is that today they have made an agreement, there will 
not be a facility here. Construction of the facility has 
stopped. Now let's just be clear. There will be some workers 
on the site: for health and safety reasons they have to 
secure the site. So you'll probably see some people on the 
site for a little while longer. 
Look, I wanted to get out with this news as quickly as it was 
available. That's where we are. The residents of 
Mississauga and Etobicoke will know there will not be a gas 
generating facility. 
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. 
Q: So where will it go?- You said Well, there are two things- and thanks for that There are 
relocation, Minister. That means there's discussions between the Ontario Power Authority and . 
going to have to be one somewhere.' How Greenfield South on relocation. It's pretty clear, during this 
do we determine where it's going? time, that our siting rules and approach has not been exactly 

as strong as we would like it to be. So I'm involved in some· 
determination, taking a look at What's going on in different · 
jurisdictions, so we can strengthen the procedures that we 
have for locating gas gel)erating facilities. 

Q: Is this relocation being paid for by hydro Well, you know what, today's news is that there is not going 
ratepayers? Is it being paid for by to be a gas generating facility. I know the Ontario Power 
taxpayers? Or both? Authority and Greenfield South will be in a position to speak 

to more details as they become available, including- and I 
have no doubt that you'll be asking them the same •• 
questions. . . . 

Q: So have you ruled out taxpayers? ·Is this You .know, when those discussions are further along we'll 
something that's going to be paid out of the speak to those, and I'll address the question. 
hydro envelope? 
Q: What about Oakville? Oakville's a year My understanding is that discussions involving the Oakville 
later on the gas plant. You should be able to .facility are ongoing. So I don't have anything to report. 
tell us now what that is going to cost us, so · 
we can get an idea on Mississauga from 
Oakville. Can you tell us, over a year later, 
what Oakville's going to cost taxpayers? 
Q: Do you know if that would be hydro Look, discussions are still ongoing. So I won't say anything . 
ratepayers, or taxpayers, who would be on more about that while they're still ongoing. 
the hook for that? 
Q: Heel you lacked the power to actually In terms of the location of the facility? You know, we've been 
act quickly. What was lacking? What kind of listening to the residents of Etobicoke and Mississauga and 
powers did you want to have that you obviously in other parts of the province. The approach that 
didn't? has been taken, obviously in good faith, to locate these 

facilities, there obviously are some voices that need to be. 
heard more strongly. There are obviously some issues that 
need to be considered in greater d.epth. We're taking a look 
at the rules in different jorisdictions to see how they locate 
these facilities and to see what considerations are made .. So 
I'm trying to glean the best practices. 

Q: So there will be no gas plant in I think we've made a prettY clear commitment to the 
Greenfield South - although Eastern owns residents of Etobicoke and Mississauga. I don't think we're 
the land just across the street, Greenfield going to be moving across the street. . 
North. Is that an option for relocation? .. .· 

Q: Do we still need that plant in the supply Well, that's a great question. They tell me that you need a 
mix? combination of sources and you need a combination of 

locations. You want some generating facility that's located in 
a central area, that can be transmitted out. You also·need 
some capacity closer to the major loads. Now, I'm not an · 
engineer-

Q:_ But you're the Minister of Energy. Yeah. But fortunately I'm not going to speak as though I'm 
an engineer. So I'm going to leave it to the experts, work 
with the experts to make sure in the province that we have 
the right mix. 

' 

Q: So it's possible that we might not need I'm going to take my advice from the experts, get a sense of 
that power plant after all. . all the different sources and locations that we have, so that 

we can decide on an ongoing basis where exactly we need 
it. We've made a commitment to relocate this plant and it will 
be relocated. 

Q: Minister, what are you going to do to Well, you know, locating generating facilities is always going 
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persuade a community to actually accept to be a challenge. We're trying to provide the residents <;~nd 
one of these things? Becaus_e it sounds like communities with the power they heed when they need it. 
a lot of folks don't want any of these in their We're also trying to address other issues and concerns that 
back yard. residents may have. And that'll be the challenge of coming 

up with an approach for gas generating facilities. We'll see 
what other jurisdictions have done and t,.Y to come up with 
the best possible approach. · 

Q: Do you still need the OPA, Minister? In Well, I want to thank the Ontario Power Authority and I want 
two big examples recently, the experts to thank Greenfield South for the liard work the1t they've 
picked the sites and locations - and . been doing during these discussions. They came up With 
politically, you overruled them. The OPA \his permanent stop to construction. They've agreed there 
was set up to take the politics out of the won't be a gas generating facility on that site and they're still 
energy sector. Do we still need them if they working hard on the relocation. And I wantto thank them for 
can be overruled at any time? . the work that they've been doingso·far. 
Q: What extra pay did you have to give Well, look. Discussions are still ongoing. Good faith . I 
them to stop construction? Because discussions by both parties. I want to thank the Ontario 
obviously they knew you were going to stop Power Authority and Greenfield South for the work they've · 
construction. Did you give them a little extra been doing during these discussio[ls. These are challenging 
to sweeten the pot, or how did you get them issues. It's a major facility. But they've reached a stop in 
to stop? construction, and they've agreed there will be relocation 

discussions. Those are ongoing. 
Q: It's also an uncosted election promise. Well, there will be more information as it becomes available. 
So when do people get a date, like, when l'rri here today because I wanted to make sure you gotthe 
are you going to tell us what the numbers information as soon as I reasonably could provide it to you. 
are? The commitment that we made during the campaign to the 

residents of Mississauga and Etobicoke -there Will not be a 
gas generated facility on this site -I'm pleased to report that 
there won't be one. Construction has stoP,ped, And that's 
whe(e we are. As soon as I can get it to you. 

Q: But Minister, you didn't answer . Well, as I say, you wouldn't expect me to comment on the 
Antonella's question, which is what did you minute by minute discussions, but- [interjections, inaudible] 
do to get them to agree to stop - I still have a bit of that old role, and the parties are· still 
construction? That part of the discussion is engaged in the relocation discussions, and I k(JOW they'll 

_
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done, so why can't you talk about it? want to speak to those in the future as that information 
becomes available. But to day's news, I wanted to get it to 

I you as quickly as I possibly could, so thank you very much. 
Q: Can you tell us if you're. going to Listen, as I say, I know the Ontario Power Authority and 
compensate them for- they went through Greenfield South are involved in discussions about 
an environmental assessment. Ultimately relocation and I'm sure more information will become 
that would be part of the costing - available as those· discussions get moved further along. 
everything from the beginning of finding a . I 
plant, whathappens to the land, can you tell . 

I us any of- [inaudible] 
Q: Who will be responsible for the site? The Well, I don't want to get ahead of tile discussions that they 
company or will it be owned by the are having about the relocation. I just want to get out and 
province? Who will decide what's going to make sure everyone'is aware of the Power Authority's 
happen to this half-built power plant? statement today, because that's a significant development 

since I had the chance to speak to everybody the last time. I 
wanted to make sure you got it. So I'm here updating you. 
And I'll continue to give you the updates as I can.' 

Q: Isn't this a bii of an embarrassment for You know, I've made a clear and specific commitment to the 
your .government, though? I mean in a time residents of Mississauga and Etobicoke that there wouldn't 
where' it's supposed to be austerity, we're be a gas generating facility on that site- that it would be 
supposed to be counting our pennies, and relocated. The Ontario Power Authority, Greenfield South, 
you throw all that money away? we fulfilled that. 
Q: But what it's it going to cost the We've fulfilled the commitment that we've made during the 
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<. 
taxpayers? campaign. 
Q: Don't people have a right to know how As soon as the OPA and Greellfield<South are further down 
mucn'it's going to cost? with their discussions, I'm sure they'll look for the 

opportunity to speak to further details. 
Q: Minister, hoW Is it bargaining in good You know, I'm pleased with the efforts made-
faith when they continue to drive up the cost 
on site of that plant? Bringing in the 
generator? How is that in good faith? I 
mean, taxpayers are·going to be on the 
hook for virtually everything they've put in 
there. 
Q: But how is that good faith? I mean, I'm pleased with the <efforts of Greenfield South and the 
seriously, Minister, I know you're pleased Ontario Power Authority oh this. It's a majorfacility and 
that you got the outcome you wanted, but is they've come up with the agreement and we've been able to 
that- as a taxpayer, I don't find that good honour our commitment. Thank you. 
faith whatsoever. 
Questions to MPP Fideli: < < 

Q: (Joined in progress) Well, I think it's shocking that we don't know how much it's 
going to cost tO relocate i~ or how much the 57-day delay 
has cost us. Those are the most shocking things. We never 

' would have put it there in the first place, and we're looking 
forward to more answers than we got today. 

Q: When you say you wouldn't even put it We would have looked for a willing community. When I was 
there in the first place, you didn't even mayor of the city of North Bay, when the Green Energy Act 
mention it untilthey cancelled it. It wasn't came through, and we saw that local communities just were 
part of your platform or anything. < ignored, the rights of local communities were restricted 

< through the Green Energy Act; a.nd our local input was 
ignored, that's exactly what's happ~ned in this particular 
case as well. 

0: Well, does it make you angry? Were the Well, we think it was a seat-saver promotion. 
Liberals just vote~buying with their promise? 
Q: It worked! It worked, but at what cost to the taxpayer? What did the 57-

day delay cost to the taxpayer? What's it going to cost to 
<move it? And whe.re's it going to go? And are you going to 
listen to the community this time? 

Q: So where do we build it now? In a willing community. 
0: Where? In a willing host community. 
0: Does itexist? Well, I hope that- < 

0: Are we going to find such a community << < I hope that the search for a willing community is exhaustive 
in Ontario? and that something will turn up where a community is 

looking forward to this. 
0: < How should the taxpayers feel about Well, they should be as outraged as we are. What did it cost 
this? for that 57 day delay, what's it going to cost to relocate it, 

and where's it g·oing to go? There's more unanswered < 
questions today than we have answered questions. 

0: What do you guys think, in terms of how I have absolutely no idea. You would think that if a deal has 
much it might cost? been struck, we would know how much it cost to strike the 

deal. 
Questions to MPP Peter Tabuns: 
Statement: Good morning. Boy, seat savers early on a Monday. When 

you look at the decision that has been.made, you have to 
realize that when the Liberals make a decision about power 
planning in Oritario, based on whether they are going to win 
or lose seats, then the families and the people of this 
province pay a lot more money for their electricity. We're 
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just seeing that open up today. 
Q: Do you think this will have an impact on The costs will probably showup on hydro bills rather than on 
people's bottom line? Do you think it'll show taxes. The Toronto Star, at the time that the Oakville plant 
up on their hydro bills? Do you think it'll was closed, were quoting people saying that the damages to 
show up in the form qf new taxes? the province would probably cost a billion dollars. Let's say 

that this other plant is in that range. You're talking about 
$10,000 per vote that the Liberals got in those ridings. This 
is a very expensive decision. I have to say. to all of you that 
if you look at power consumption in Ontario since 2005, it 
has been dropping. This government didn't have to wait 
until a few days before the election to make a decision on 
this plant. It could have made a decision before any 
construction-went forward and could have saved a lot of 
money. 

0: Do they need to leave the HST on home No they do not. 
heating to pay for this thing? 
Q: How do you feel, C!nd how should people I think people should realise there is a huge risk to the 
feel, in terms that these guys may be province, there is a huge risk to our electricity bills, ifthey go 
spending $20 or $30 billion on nuclear forward with what they planned. They are not looking at 
plants? lower cost options, they're-willing to make political decisions, 

really, at the drop of an election. That's going to cost all of 
us and that is going to undermine Ontario. 

Q: Can we afford, and do we_ still need the I would say if you look at the history in the last ten years that 
OPA?. The government just overruled the the Liberals have made political decisions on power- it's 
OPA. been very expensive. The OPA has been there when it's 

convenient. When it's not convenient, they're· brushed 
aside. 

Q: Do you believe they would have had to I don't know the answer to that One suggestion I'd make 
sweeten the pot to get them to stop though is that the Auditor General should be looking at 
construction? these dealsc The Auditor General should be looking at the 

cost so that we, the public, get the full story. 
0:. How do we get the full story, and do you I'm not sure we will unless the Auditor General actually goes 
think we will? in there, looks at the contracts, looks at the discussions and 

actually puts the numbers before us. 
Q: Can that be triggered by Opposition? I think ultimately the Legislature has to make that decision. 
Q: [In French] What do you think of the [In French] Oh, my goodness. The cancellation? 
work stoppage on this gas generating 
facility? 
Q: [In French] Yes. What do you think of [In French] We think that the decisions on energy in Ontario 
the decision today? are political. They are not based on Ontario's needs or. 

demands, but on those of the Liberal party. 
Q: [In French] Who is going to have to pay [In French] The greater public, the people who will have to 
more? pay the bill for this decision. · 
0: [in French] How much is that going to [In French] How much? The Toronto Star wrote that the 
cost? Oakville plant would cost $1 billion. And maybe the same for 

Mississauga. It's very expensive. 
Q: [in French]Why isn't it a good thing to [In French] It would have been a good decision in the years 
have cancelled this facility? 2005, 2006, 2007 when it would have cost Jess to close it 

But now it's very expensive. They needed to make this 
decision before, in the past Not now. 

Q: [in French] When you cancel a contract, [in French] The consequences? A big mountain of money. 
what are.the consequences? 
N.B.: Comments captured are not verbatim quotes 

. ~ .. 
Prepared by, • . ·• .. . 

William Young, Senior Issues Analyst 
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Perun; Halyn<:J N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 21, 2011 8:13PM 
Perun, Halyna N. (ENERGY) 
OPA 

Comms. just confirmed that the 2nd letter to Greenfield was never sent.· Will be interested to 
hear an update when available. 

Carolyn 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N, (ENERGY) 
November 22, 2011 6:51 PM 
Lindsay, David (ENERGY) 

Cc: 
Subject: 

Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Revised draft agreement- OPA/Greenfield 

Privileged and Confidential 

Hi- No resolution as yet. The key outstanding item remains the residual value issue. 

Jfaljna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and cc;>ntain confidential information intended only for the person(s) . 
. to whom it is addre.ssed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: November 21, 201112:16 AM 
To: Lindsay, David {ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Re: Revised draft agreement- OPA/Greenfield 

Privileged and Confidential 

On my end only heard from Mike late into the evening. We understand that parties are getting close to an agreement. 
Apparently one key outstanding issue is whether residual value gets included in calculating lost profit if no relocation 
agreement and lost profits end up being arbitrated. Also we've been told that the OPA has a side letter w Eastern re 
negotiating a new contract for Keele (designed to get them the settlement above 10M that we und.erstand OEFC has not 
agreed to pay). · 

Mike did send me a further iteration of the agreement- but I will hold off sending you it- as there will be more to come 
though.apparently not tonight. · 

The latest version I received more clearly addresses the possibility of a further nominal 300 MW facility should an 
incremental 300 MW at the relocated facility not be feasible 

Also this version shows that the OPA is to provide Greenfield w security for the performance of OPA's indemnity and other 
obligations in the amount equal to 150M. 

We understand that comms roll out has OPA statement at 9:30 and min at ten. But as finance, for one, needs to approve 
the settlement of the keele valley litigation- comms has to be careful not to get ahead of what needs to be in place before 
announcement made. 
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Can discuss further in the am 

Regards, 

Halyna Perun· 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Perun, Halyna N. (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Sat Nov 19 17:20:01 2011 · 

. Subject: Revised draft agreeement- CPA/Greenfield 

Privileged and Confidential 

•' -; 

Attached please find latest iteration of a proposed agreement between the OPA and Greenfield. Key changes to note 
from OPA's first draft that we saw: 

Title of Agreement changes from "Construction Stoppage and Settlement Agreement" to "Facility Relocation and 
Settlement Agreement" 

Whereas clarified that it's as a result of the commitment of the Government of Ontario to relocate the Facility and 
at the request of the OPA that Greenfield is agreeing·to stop construction and that the OPA and Greenfield agree 
to relocate the facility as per the agreement. 

The proposed agreement allows for the continuing manufacture of the gas turbine, the heat recovery steam 
generator, the transformers and the pumps (presumably to be used in the Relocated Facility). Greenfield is to 
arrange for suitable storage of this equipment in the meantime. 

The reference to Greenfield requesting that its Electricity Generation Licence be cancelled has been deleted as 
the licence is not site specific and presumably will be used for the Relocated .. Facility. 

Greenfield's Equity Sunk Costs (costs re engineering, designing, permitting etc) are to be substantiated by an 
Independent Engineer 

Greenfield and OPA agree to work together in good faith to determine a suitable site for a new nominal 300 MW 
natural gas fuelled combined cycle generating facility and the. OPA agrees to assist Greenfield in obtaining all 
licenses, permits, certificates, approvals etc need to advance the Relocated Facility, plus potentially an additional 
300 MW depending on system needs. 

The OPA agrees to indemnify, defend and hold harmless Greenfield and its General Contractor from and against 
any and all losses "relating to, arising out of, or resulting from any claims by Contractors, Suppliers, Governmental 
Authorities and employees resulting from the cessation of construction of the Facility." 

Greenfield's damages to be determined as the net present value of the net revenues from the Facility that are 
forecast to be earned by Greenfield during the term of the ARCES contract, taking into account any actions that 
Greenfield should reasonably be expected to take to mitigate the effect of the termination of the ARCES contract. 

The references to the settlement of the Keele Valley claims have been deleted as the intent is to deal with them in 
a separate document (we have not seen this document as yet). · 

This draft agreement is now with Greenfield's counsel for review. 
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Will keep you posted. 

1£afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5· 
Pn: (416) 325-6681/ Fax: .(416) 325-1781 
BB; (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) · 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is . 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Gerard, Paul (ENERGY) 
November 23, 2011 i :51 PM 

To: · Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) . . 
Subject: RE: URGENT MEDIA CALL- OPA- Global News Toronto- Greenfield South (Immediate 

Deadline) 

Thanks Carolyn. 

From: Calwell, Carolyn (ENERGY) 
Sent: 23-Nov-11 13:51 
To: Gerard, Paul (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: URGENT MEDIA CALL- OPA- Global News Toronto - Greenfield South (Immediate Deadline) 

Paul, the second sentence doesn't make sense. Please see changes below. 

Carolyn 

From: Gerard, Paul (ENERGY) 
Sent: November 23, 2011 1:45 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: RE: URGENT MEDIA CALL- OPA- Global News Toronto - Greenfield South (Immediate Deadline) 

Hello Halyna and Carolyn, 

The minister's office has changed this reply to the following. The first paragraph has been shortened but the second 
remains the same. We've already used this second paragraph in previous media calls so I'll assume that you're fine with 
this response. Please let me know if you're not as we have to get back to this reporter quickly. 

The OPA and Greenfield South Power Corp. continue to discuss details, including an agreement on facility relocation. 
These discussions are ongoing, and we cannot comment on the specifics of these discussions while they are in progress. 

From: Gerard, Paul (ENERGY) 
Sent: 23-Nov-11 12:48 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: URGENT MEDIA CALL- OPA - Global News Toronto - Greenfield South (Immediate Deadline) 

Hello Halyna and Carolyn, 

Nishi Gupta from Global News Toronto has asked the OPA whether the Greenfield South plant was covered by the 20-
Year Clean Energy Supply Agreement. 

Please can you review the OPA's proposed response. Policy has just approved it. 
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Thanks, 

Paul. 

From: Tim Butters [mailto:Tim;Butters@powerauthority.on.ca] 
Sent: 23-Nov-11 11:18 
To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Gerard, Paul (ENERGY); Gemmiti, Paola (ENERGY) 
Subject: RE: MEDIA Request: Nishi Gupta, Global News Toronto 
Importance: High 

Good morning, · 

Nishi Gupta from Global News Toronto got back to me with her questions. 

I indicated to her that Kristin Jenkins is in meetings this morning and likely won't be available to sp.;ak with 
her. However, I told her that I would try to assemble some additional backgrom1d material on the project. 

Below is her response followed by our proposed written response: 

Basically, I am interested in learning about OPA's role with this plant and if it's construction fell under the 20 
Year Clean Energy Supply Agreement. I would also like to get an explainer on the 20 Year Clean EnergySupply 
Agreement: which corporations are involved, how projects are awarded, general themes of the 
contracts/agreement, etc. 

The Greenfield South Power Plant was contracted as a.280-MW natural gas combined cycle gas-fired 
generating station in Mississauga. It was one of five Clean Energy Supply (CES) contracts for the 2,500 MW 
Clean Energy Supply Request for Proposals that was launched by the Ministry of Energy in 2004 to support the 
province's coal phase-out policy. The Clean Energy Supply (CES) contract was for a period of20-years, with 
OP A serving as the contract counterparty in the agreement.-

The OP A and Greenfield South Power Corp. continue to discuss details, including an agreement on facility 
relocation. These discussions are ongoing, and we cannot 'comment on the specifics of these discussions while 
they are in progress. 

Regards, 

Tim Butters 

From: Kovesfalvi, Sylvia (ENERGY) [mailto:Sylvia.Kovesfalvi@ontario.ca] 
· Sent: November 22, 2011 5:03 PM 
To: Tim Butters; Sharkawi, Rula (ENERGY) 
Cc: Gerard, Paul (ENERGY); Gemm.iti, Paola (ENERGY) 
Subject: RE: MEDIA Request: Nishi Gupta, Global News Toronto 

Ok ~thank you. 

From: Tim Butters [mailto:Tim.Butters@powerauthority.on.ca] 
Sent: November 22, 2011 4:56 PM 
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To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Gerard, Paul (ENERGY); Gemmiti, Paola (ENERGY) 
Subject: RE: MEDIA Request: Nishi Gupta, Global News Toronto 

I've committed to sending her yesterday's media statement. When I get back to her, I'll try to get a better idea of what 
she'd like to ask us. I'll keep you posted. 

Tim B 

From: Kovesfalvi, Sylvia (ENERGY) [mailto:Sylvia.Kovesfalvi@ontario.ca] 
Sent: November 22, 2011 4:51 PM 
To: 11m Butters; Sharkawi, Rula (ENERGY) 
Cc: Gerard, Paul (ENERGY); Gemmiti, Paola (ENERGY) 
Subject: RE: MEDIA Request: Nishi Gupta, Global News Toronto 

Hi Tim- is it possible to get a better idea of what her questions would be? (didn't she already speak to the Minister?) 

From: 11m Butters [mailto:11m.Butters@powerauthority.on.ca] 
Sent: November 22, 2011 4:46 PM 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Subject: MEDIA Request: Nishi Gupta, Global News Toronto 
Importance: High 

Hi Rula aud Sylvia, 

.FYI- We received a call from Nishi Gupta, a reporter at Global News Toronto. 

She would like to speak to someone at the OPA to get some background on the power plaut aud the OPA's involvement 
(in the procurement/ contracting process) as well as some additional context on yesterday's announcement. 

She doesn't require an on-camera interview. She's hoping someone will be available for a telephone interview tomorrow 
morning around 9:00/9:15 

Contact information: 
Nishi.gupta@globalnews.ca 
416.662.5938 

Tim Butters I Media Relations Specialist 
Ontario Power Authority 
120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSH 1Tl 
Phone: 416.969.6249 I Fax: 416.967.19471. Email: tim.butters@powerauthoritv.on.ca 
~ Please consider your environmental responsibility before printing this email 

This e-mail message and any files. transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable low. If you ore not the intended recipient(s), any dissemination, distribution or copying of this .e-mail message or any 
files transmitted with it is strictly prohibited. If you hove received this message in error. or are not the named recipient(s), please notify the sender immediately and 
delete this e-mail message. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 24, 2011 9:28AM 

To: 
Subject: 

Perun,·Halyna N. (ENERGY) 
RE: News?' 

Yes. Because we have been focused on small number of issues we have not been turning drafts. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended o"nly for the named 
recipient(s} above and m~y cont~in information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

-----Original Message-c---
From: Perun, Halyna N. ·(ENERGY) [mailto:Halyn~.Perun2@ontario.ca] 
Sent: November 24, 2011 8:23 AM 
To: Michael Lyle 
Subject: News? 

Does same issue continue to be outstanding? Is everything else settled otherwise? Can you 
please send latest version? Thank you 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Subject: 

Hi'Jen, 

Gerard, Paul (ENERGY) 
November 24, 2011 2:54 PM 
Kelt, Jennifer (ENERGY) 
Boland, Erika (ENERGY); Dunn, Ryan (ENERGY); Kulendran, Jesse (ENERGY); Silva, 
Joseph (ENERGY); Sumi, Craig (CAB); Calwell, Carolyn (ENERGY); Perun, Hi:liyna N. 
(ENERGY); @ENERGY-COMM-Issues_and_MediaRelations; Gemmiti, Paola (ENERGY); 
Sharkawi, Rula (ENERGY) 
MEDIA CALL- OPA- Global TV- Greenfield South 

Nishi Gupta at Global will be following up her questions about Greenfield South. However, I have not heard from her yet 
(and I know she has my number). 

She wants to know about the procurement process. 

From:· Kristin Jenkins [mailto: Kristin.Jenkins@powerauthoritv.on.ca] 
Sent: 24-Nov-1114:40 · 
To: 'Gerard, Paul (ENERGY) 
Cc: Tim Butters; Patricia Phillips; Mary Bernard 
Subject: Global Request 

Hi Paul. lim just gave me a heads up qn a request from Nishi Gupta at Global and thought I would send directly to be 
efficient. Nishi wants background on the Greenfield South procurement process. The Ministry of Energy led this process 
including selecting Greenfield - OPA did not exist - so we are referring her to you for the details. Thanks. 

Kristin 

Kristln Jenkins I Vice President, Corporate Communications 1 Ontario Power Authority 1120 Adelaide Street West, Suite 1600 1 

Toronto, ON l'l5H 1T1 I tel. 416.969.6007 I fax. 416.967.1947 1 www.powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/Or exempt from disclosure under applicable law. If you are not. the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named rE:cip"ient(s), please notify the sender immediately and delete this e-mail message. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Bromm, William (CAB) . 
November 24, 2011 5:26 PM 
Perun, Halyna N. (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY) 
RE: Greenfield 

Thank you 

From: Perun; Halyna N. (ENERGY) 
Sent: November 24, 2011 5:24 PM 
To: Bromm, William (CAB) 
Cc: Calwell, Carolyn (ENERGY); SilVa, Joseph (ENERGY) 
Subject: Greenfield 

Confidential/In contemplation of Litigation and Solicitor-Client Privileged 
' 

Hi William, 

Our understanding is that the OPA and Greenfield South Power Corporation continue to negotiate on a particular 
outstanding issue, noted below, and have not landed a final Facility R<;>location and Settlement Agreement as yet. 

On Monday I had suggested to you that we hold off sending you details as I thought that the parties were quite close on 
settling the agreement. However, as we our now closer to the end of the week and as I. understand that your office 
continues to be interested in knowing more, I am sending you the below summary of the details of the agreement as we 
know them to date, which Carolyn Calwell has prepared. The summary is based on the OPA's draft of November 20th. 
We have not seen a further turn of the agreement. We understand that tlie Keele Valley litigation will be settled through 

a separate agreement, which we also have not yefseen. 

We understand that there is an outstanding issue with respect to compensation for the residual value of the gas plant at 
the end of the 20 year term of the ARCI;S Contract [The ARCES contract is the Amended and Restated Clean Energy 
Supply Contract between Greenfield and the OPA of March 161

", 2009]. We have not seen any draft language to address 
this point. The draft that we have seen addresses the following issues. 

The agreement requires Greenfield to: 
• immediately cease construction of the plant and demobilize from site, other than activities reasonably necessary 

to bring work to a conclusion; · 
• maintain the safety and security of the site, including insurance coverage; 
• apply for a review of its environmental approval (Certificate of Approval- Air) and request its revocation without 

issuance of a new certificate; 
• provide the OPA and an Independent Engineer with a list of and documentation supporting all costs ("Equity Sunk 

Costs") incurred up to the effective date of the agreement (including engineering, design, permitiing, letter of 
credit interest and development costs); 

• seek any required consent of its secured lenders to enter into the agreement. 

In addition, Greenfield is prohibited from reapplying for an environmental compliance approval, recommencing any 
construction activity at the site and granting any security interest in, encumbering or transferring the facility or the land: 
Greenfield may continue the manufacture of the gas turbine, the heat recovery steam generator, the transformers and 

the pumps and is to arrange for suitable storage of this equipment. 

All of Greenfield's costs may be verified through documentation and audit. The OPA may inspect the site. 

The OPA is required to: 
• pay Greenfield its costs of ceasing construction, demobilizing, maintaining safety and security of and insurance 

for the site; 
• reimburse Greenfield for Equity Sunk Costs that are certified by the Independent Engineer; 
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• indemnity Greenfield, the parent company of Greenfield (Greenfield South Holdco Corp.) and North Green Limited 
from losses related to claims by contractors, suppliers, governmental authorities and employees resulting from the 
cessation of construction of the facility; · 

• provide a letter of credit to Greenfield in the amount of $150M, whichGreenfield may draw upon if the OPA 
doesn't pay the Equity Sunk Costs or doesn't honour its indemnification obligations; 

• pay the costs of the Independent Engineer; 
• pay to Greenfield's secured lenders accrued and unpaid interest and make whole payments or breakage fees 

which Greenfield is required to pay, plus the outstanding principal amount for any of Greenfield's debt (in · 
exchange for full and final releases from the secured lenders in favour of Greenfield, Greenfield Holdco, the OPA 
and Ontario). 

Greenfield and OPA agree to work together in good faith to determine a suitable site for a new nominal 300 MW natural · 
gas fuelled combined cycle generating facility and negotiate amendments to the ARCES contradto reflect this relocated 
facility. The OPA agrees to assist Greenfield in obtaining all licenses, permits, certificates, approvals, etc. needed to 
advance the relocated facility. The Amended ARCES contract would also provide for further negotiation of potential 
opportunities to expand the relocated facility by an additional 300 MW or to find a suitable site for a further nominal 
300MW facility, depending on system needs, IESO requirements and provided that technical or commercial impediments 
can be reasonably satisfied. Greenfield's security requirements under an amended ARCES will be reduced. 

The ARCES Contract is suspended for the duration of the Facility Relocation· and Settlement Agreement, which has a 
term of 60 days and which may be extended for an additional 60 days. If the Facility Relocation and Settlement 
Agreement expires, the ARCES Contract is terminated and .the OPA and Greenfield shall commence a dispute resolution 
process (that ultimately includes arbitration) to determine the compensation owed to Greenfield. · 

If the ARCES contract is terminated, Greenfield's damages shall be determined as the net present value of the net 
revenues from the Facility that are forecast to be earned by Greenfield during the term of the ARCES contract, taking into 
account (i) any actions that Greenfield should reasonably be expected to take to mitigate the effect of the termination of 
the ARCES contract, (ii) Greenfield's costs in connection with development, construction, financing, operation and 
maintenance of the facility and (iii) any proceeds of sale or salvage value of equipment. Upon payment of damages, 
Greenfield shall release all claims against the OPA and Ontario. 

The parties represent and warrant as to their power and authority to enter into this agreement. 

All discussions in relation to this agreement and in relation to the ARCES contract are confidential. Greenfield and the 
OPA may make a public announcement that they have entered into an agreement that provides for the permanent end to 
construction, the revocation of environmental approvals and licenses and further negotiation to determine the resolution of 
th!' cancellation of the facility. · 

Failure by the OPA to perform its obligations under this agreement terminates the ARCES agreement. Compensation to 
Greenfield is determined as set out above. Failure by Greenfield to perform its obligations constitutes default under the 
ARCES contract and entitles the OPA to exercise its remedies under that agreement. 

We will provide a further update when we see a further draft of the agreement. In the meantime, please contact me if you 
have any questions. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
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This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 
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'Peruri, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 24, 2011 5:31 PM 
Lindsay, David (ENERGY) 

Cc: 
Subject: 

Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY) 
FW: Greenfield 

Privileged and Confidential 

As 1 mentioned this aft, I have now sent the below summary to William as I kept promising him this info throughout the 
week. 

· Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N, (ENERGY) 
Sent: November 24, 2011 5:24 PM 
To: Bromm, William (CAB) 
Cc: Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY) 
Subject: Greenfield 

Confidential/In contemplation of Litigation and Solicitor-Client Privileged 

Hi William, 

Our understanding is that the OPA and Greenfield South Power Corporation continue to negotiate on a particular 
outstanding issue, noted below, and have not landed a final Facility Relocation and Settlement Agreement as yet. 

On Monday I had suggested to you that we hold off sending you details as I thought that the parties were quite close on 
settling the agreement. However, as we our now closer to the end of the week and as I understand that your office 
continues to be interested in knowing more, I am sending you the below summary of the details of the agreement as we 
know them to date, which Carolyn Calwell has prepared. The summary is based on the OPA's draft of November 201

"-

We have not seen a further turn of the agreement. We understand that the Keele Valley litigation will be settled through 
a separate agreement, which we also have not yet seen. 

We understand that there is an outstanding issue with respect to compensation for the residual value of the gas plant at 
the end of the 20 year term of the ARCES Contract [The ARCES contract is the Amended and Restated Clean Energy 
Supply Contract between Greenfield and the OPA of March 161

", 2009]. We have not seen any draft language to address 
this point. The draft that we have seen addresses the following issues. 

The agreement requires Greenfield to: 
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• immediately cease construction of the plant and demobilize from site, other than activities reaso'iiably necessary . 
to bring work to a conclusion; · 

• maintain the safety and security of the site, including insurance coverage; ., 
• apply for a review of its environmental approval (Certificate of Approval- Air) and request its revocation without 

issuance of a new certificate; 
• provide the OPA and an Independent Engineer with a list of and documentation supporting all costs ("Equity Sunk 

Costs") Incurred up to the effective date of the agreement (including engineering, design, permitting, letter of 
credit interest and development costs); 

• seek any required consent of its secured lenders to enter Into the agreement. 

In addition, Greenfield Is prohibited from reapplying for an environmental compliance approval, recommencing any 
construction activity at the site and granting any security Interest in, encumbering or transferring the facility or the land. 

Greenfield may continue the manufacture of the gas turbine, the heat recovery steam generator, the transformers and 
the pumps and is to arrange for suitable storage of this equipment. 

All of Greenfield's costs may be verified through documentation and audit. The OPA may inspect the site. 

The OPA is required to: 
• pay Greenfield its costs of ceasing construction, demobilizing, maintaining safety and security of and insurance 

for the site; 
• reimburse Greenfield for Equity Sunk Costs that are certified by the Independent Engineer; 
• indemnity Greenfield, the parent company of Greenfield (Greenfield South Holdco Corp.) and North Green Limited 

from losses related to claims by contractors, suppliers, governmental authorities and employees resulting from the 
cessation of construction of the facility; 

• provide a letter of credit to Greenfield in the amount of $150M, which Greenfield may draw upon if the OPA 
doesn't pay the Equity Sunk Costs or doesn't honour its indemnification obligations; 

• pay the costs of the Independent Engineer; 
• pay to Greenfield's secured lenders accrued and unpaid interest and make whole payments or breakage fees 

which Greenfield is required to pay, plus the outstanding principal amounrfor any of Greenfield's debt (in 
exchange for full and final releases from the secured lenders in favour of Greenfield, Greenfield Holdco, the OPA 
and Ontario). 

Greenfield and OPA agree to work together In good faith to determine a suitable site for a new nominal 300 MW natural 
gas fuelled combined cycle generating facility and negotiate amendments to the .ARCES contract to reflect this relocated 
facility. The OPA agrees to assist Greenfield in obtaining all licenses. permits. certificates, approvals, etc. needed to 
advance the relocated facility. The Amended ARCES contract would also provide for further negotiation of potential 
opportunities to expand the relocated facility by an additional 300 MW or to find a suitable site for a further nominal 
300MW facility, depending on system needs, IESO requirements and provided that technical or commercial impediments 
can be reasonably satisfied. Greenfield's security requirements under an amended ARCES will be reduced. 

The ARCES Contract is suspended for the duration of the Facility Relocation and Settlement Agreement, which has a 
term of 60 days and wl1ich may be extended for an additional 60 days. If the Facility Relocation and Settlement 
Agreement expires, the ARCES Contract is terminated and the OPA and Greenfield shall commence a dispute resolution 
process (that ultimately includes arbitration) to determine the compensation owed to Greenfield. 

If the ARCES contract is terminated, Greenfield's damages shall be determined as the net present value of the net 
revenues from the Facility that are forecast to be earned by Greenfield during the term of the ARCES contract, taking into 
account (i) any actions that Greenfield should reasonably be expected to take to mitigate the effect of the termination of 
the ARCES contract, (ii) Greenfield's costs in connection with development, construction, financing, operation and 
maintenance of the facility and (iii) any proceeds of sale or salvage value of equipment. Upon payment of damages, 
Greenfield shall release all claims against the OPA and Ontario. 

The parties represent and warrant as to their power and authority to enter into this agreement. 

All discussions in relation to this agreement and in relation to the ARCES contract are confidential. Greenfield and the 
OPA may make a public announcement that they have entered into an agreement that provides for the permanent end to 
construction, the revocation of environmental approvals and licenses and further negotiation to determine the resolution of 
the cancellation of the facility. 
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Failure by the OFA to perform its obligations under this agreement terminates the ARCES agreement. Compensation to 
Greenffeld is determined as set out above. Failure by Greenfield to perform its obligations constitutes default under the 
ARCES (;ontract and entitles the OPA to exercise its remedies under that agreement. 

We will provide a further update when·we see a further draft of the agreement. In the meantime, please contact me if you 
have any questions. 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 24, 2011 10:35 PM 
Lindsay, David (ENERGY) 

Cc: 
Subject: 

Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY) 
Re: Greenfield 

Privileged and Confidential 

Mike Lyle called to advise that the parties will not be" reaching an agreement tomorrow and that the agreement in principle 
which led to work stoppage on the site as of last Friday will be extended for two more weeks (I only now understand that 
there was a.n actual letter sent by the OPA and signed back by Greenfield last week wherein Greenfield agreed to stop 
construction with the understanding that the parties would close on a Facility Relocation and Settlement Agreement.by 
this Friday). Two issues reme~in -one bei\]g with respect to the compensation for the residual value of the gas plant (as 
noted previously) and the other that now the secured lenders want to be paid out at the same time as the deal closes. 
Mike is of the view that both issues will be resolved but more time is needed and he underlined that this is not a 
breakdown of negotiations. I'd be happy to review this further with you tomorrow. 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Perun, Halyna N. (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Calweii,.Carolyn (ENERGY); Silva, Joseph (ENERGY) 
Sent: Thu Nov 24 17:30:37 2011 
Subject: FW: Greenfield 

Privileged and Confidential 

As I mentioned this aft, I have now sent the below summary to William as I kept promising him this info throughout the 
week. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: Perun, Halyna N. (ENERGY) 
Sent: November 24, 2011 5:24 PM 
To: Bromm, William (CAB) 
Cc: Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY) 
Subject: Greenfield 

Confidential/In contemplation of Litigation and Solicitor-Client Privileged · 

Hi William, 

·-

Our understanding is that the OPA and Greenfield s·outh Power Corporation continue to negotiate on a particular 
outstanding issue, noted below, and have not landed a final Facility Relocation and Settlement Agreement as yet. 

On Monday I had suggested to you that we hold off sending you details as I thought that the parties were quite close on 
settlhig the agreement. However, as we our now doser to the end of the week and as I understand that your office. 
continues to be interested in knowing mar<?, I am sending you the below summary of the details of the.agreement as we 
know them to date, which Carolyn Calwell has prepared. The summary is based on the OPA's draft of November 201

h. 

We have not seem a further turn of the agreement. We understand that the Keele Valley litigation will be settled·through 
a separate agreement, which we also have not yet seen. 

We understand that there is an outstanding issue with respect to compensation for the residual value ofthe gas plant at 
the end of the 20 year term of the ARCES Contract [fhe ARCES contract is the Amended and Restated Clean Energy 
Supply Contract between Greenfield and the OPA of March 161

h, 2009]. We have not seen any draft language to address 
this point. The draft that we have seen addresses the following iss~es. 

The agreement requires Greenfield to: 
• immediately cease construction of the plant and demobilize from site, other than activities reasonably necessary 

to bring work to a conclusion; 
• maintain the safety and security of the site, including insurance coverage; 
• apply for a review of its environmental approval (Certificate of Approval- Air) and request its revocation without 

issuance of a new certificate; . 
• provide the OPA and an Independent Engineer with a list of and documentation supporting' all costs ("Equity Sunk 

Costs") incurred up to the effective date of the agreement (including engineering, design, permitting, letter of 
credit interest and development costs); 

• seek any required consent of its secured lenders to enter into the agreement. 

In addition, Greenfield is prohibited from reapplying for an environmental compliance approval, recommencing any 
construction activity at the site and granting any security interest in, encumbering or transferring the facility .or the land. 

Greenfield may continue the manufacture of the gas turbine, the heat recovery steam generator, the transformers and 
the pumps and is to arrange for suitable storage of this equipment. 

All of Greenfield's costs may be verified through documentation and audit. The OPA may inspect the si!e. 

The OPA is required to: 
• pay Greenfield its costs of ceasing construction, demobilizing, maintaining safety and security of and insurance · 

for the site; 
• reimburse Greenfield for Equity Sunk Costs that are certified by the Independent Engineer; 
• indemnity Greenfield, the parent company of Greenfield (Greenfield South Holdco Corp.) and North Green Limited 

(rom losses related to claims by contractors, suppliers. governmental authorities and employees resulting from the 
cessation of construction of the facility; 

• provide a letter of credit to Greenfield in the amount of $150M, which Greenfield may draw upon if the OPA 
doesn't pay the Equity Sunk Costs or doesn't honour its indemnification obligations; 

• pay the costs of the Independent Engineer; 
• pay to Greenfield's secured lenders accrued and unpaid interest and make whole payments or breakage fees 

which Greenfield is required to pay, plus the outstanding principal amount for any of Greenfield's debt (in 
exchange for full and final releases from the secured lenders in favour of Greenfield, Greenfield Holdco, the OPA 
and Ontario). 

Greenfield and OPA agree to work together in good faith to determine a suitable site for a new nominal 300 MW natural 
gas fuelled combined cycle generating facility and negotiate amendments to the ARCES contract to reflect this relocated 
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facility. The OPA agrees to assist Greenfield in obtaining all licenses, permits, certificates, approvals, etc. needed to 
advance the relocated facility. The Amended ARCES contract would also provide for further negotiation of potential 
opportunities to expand .the relocated facility by an additional 300 MW or to find a suitable site for a further nominal 
300MW facility, dependin·g on system needs, IESO requirements and provided that technical or commercial impediments 
can be reasonably satisfied. Greenfield's security requirements under an amended ARCES will be reduced. 

The ARCES Contract is suspended for the duration of the Facility Relocation and Settlement Agreement, which has a 
term of 60 days and which may be extended for an additional 60 days. If the Facility Relocation and Settlement 
Agreement expires; the ARCES Contract is terminated and the OPA and Greenfield shall commence a dispute resolution 
process (that ultimately includes arbitration) to determine the compensation owed to Greenfield. 

If the ARCES contract is terminated, Greenfield's damages shall be determined as the net present value of the net 
revenues from the Facility that are forecast to be earned by Greenfield during the term of the.ARCES contract, taking into 
account (i) any aCtions that Greenfield should reasonably be expected to take to mitigate the effect of the termination of 
the ARCES contract, (ii) Greenfield's costs in connection with development, construction, financing, operation and 
maintenance of.the facility and (iii) any proceeds of sale or salvage value of equipment. •Upon payment of damages, 
Greenfield shall release all claims against the QPA and Ontario. 

The parties represent and warrant as to their power and authority to enter into this agreement. 

All discussions in relation to this agreement and in relation to the ARCES contract are confidential. Greenfield and the 
OPA may make a public announcement that they have entered into an agreement that provides for the permanent end to 
construction, the revocation of environmental approvals and licenses and further negotiation to determine the resolution of 
the cancellation of the facility. 

Failure by the OPA to perform its obligati.ons under this agreement terminates the ARCES agreement. Compensation to 
Greenfield is determined as set out above. Failure by Greenfield to perform its obligations constitutes default under the 
ARCES contract and entitles the OPA to exercise its remedies under that agreement. 

We will provide a further update when we see a further draft of the agreement. In the meantime, please contact me if you· 
have any questions. 

:HaEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 25, 2011 i:45 PM 

To: Perun, Halyna N. (ENERGY) 
Subject: Fw: Extension Letter and NUG Side Letter 
Attachments: Draft FRSA.pdf;Agreememt in Principle Extensio~ Letter.pdf; Indemnity Letter.PDF 

FYI 

From:. Smith, Elliot [mailto:ESmith@osler.com] 
Sent: Friday, November 25, 2011 05:41 PM 
To: Sebastiane, Rocco <RSebastiano@osler.com>; Michael Lyle; Michael Killeavy; JoAnne Butler 
Cc: ~vanoff, Paul <Pivanoff@osler.com> 
Subject: RE: Extension Letter and NUG Side Letter 

Further to Rocco's note below, attached are the two new letters and the Draft FRSA, which is a schedule to both 
letters. · 

Elliot 

D 
Elliot Smith, P .Eng. 
Associate 

416.862.6435 DIRECT 
416;862.6666 FACSIMILE 
esmith@osler.com 

Osier, Hoskin-& Harcourt LLP 
Box 50, 1 First Canadian Place 
[]aria, Canada M5X 188 

··~ .. ' .. ·. JN· .. ~ ·.Grea.t.er. Toronto's 20II • · · .• . Top Employers 
Co nod>~~.., · . · . · · """"" 

ElnJ>lO!I"'' . . . """""' 

This e-mail message and any·files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law.If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are riot the named reciplent(s), please notify the sender immediately and delete this e-mail message. 

From: Sebastiane, Rocco 
Sent: Friday, November 25, 2011 S:38 PM 
To: Michael Lyle (Michaei.Lyle@oowerauthority.on.ca); Michael Killeavy (Michael.killeaw@powerauthority.on.ca); 
JoAnne Butler (ioanne.butler@powerauthority.on.ca) 
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. Cc: Smith, Elliot; Ivanoff, Paul 

. Subj~~: RE: Extension Letter and .NUG Side Letter 

Just got off the phone with Carl. Greg has signed the two letters and Carl has sent them to me to be held 
until we deliv.er the certified cheque. · 

Carl did raise a good point and that is .that we should revise the extension letter to Ji:love the indemnity 
into a separate side letter. This way, GSPC can share the extension letter with the lenders without having 
to advise them that we have agreed to provide GSPC the indemnity. 

We are in the proces~ of preparing the two revised letters whichwe will circulate for execution. Once 
they are signed by both sides then we can destroy the first signed extension letter. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 25, 2011 5:05PM 
To: 'Carl De Vuono' 
Cc: Michael Lyle (Michaei.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Extension Letter and NUG Side Letter 

Carl, 

Please find enclosed the two side letters which have been signed by Colin Andersen. If Greg 
would like to receive his $10 million dollars today, then please ask him to countersign the two 
letters and return them to me by 5:30pm. 

r:r 
Rocco Sebastiana 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 Rrst Canadian Place 
E:Jario. Canada M5X 188 

This e-mail message is privileged, confidential and subject to 
copyright. Any una~thorized use Or disclosure is prohibited. 

Le contenu du present Courrlel est priv!legh~, confidentiel et 
soumis a des droits d'auleur. 11 est interdit de l'utiliser ou 
dele divu!guer sans· autorisatian. 
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DRAFTDOCaMENTCONFLDENTLa 
AND WITHOUT PREJUDICE 

DRAFT: OSLER COMMENTS 
NOVEMBER 25, 2011 

FACILITY RELOCATION AND SETTLEMENT AGREEMENT 

This Facility Relocation and Settlement Agreement (the "Agreement") is dated as 
of the • day of November, 20 II (the "Effective Date") between Greenfield South Power 
Corporation ("Greenfield'') and the Ontario Power Authority (the "OPA"). Greenfield and the 
OPA are each referred to as a "Party'.' and collectively as the "Parties", 

WHEREAS the OPA ~d Greenfield executed a Clean Energy Supply Co~tract 
dated as of the 12th day of April, 20'o5 and amended and restated as of the 161

h day of March, 
2009 (the "ARCES <:::ontract"); 

AND WHEREAS in response tp the local community's concerns about the 
. Greenfield South Generatirig Station, the Government of Ontinio committed to relocate the . 
Facility; 

AND. WHEREAS Greenfield has,. as a result of. the commitment of the 
Government of Ontario to relocate the Facility and at the request of the OP A, agreed to stop 
construction work on the Facility and the OP A and Greenfield have agreed to relocate the 
Facility, all on the terms and conditions set forth in this Agreement; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good. and valuable consideration, the receipt and sufficiency of which are hereby 
ackoowledged, and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

ARTICLE 1 
INTERPRETATION 

In addition to the terms defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"Affiliate" of a Person means any Person that Controls, is Controlled by, oris under comnion 
Control with, that Person. 

"Agreement" has the meaning given tci that term in the first paragraph to this Agreement. 

"Amended ARCES" has the meaning given to that term in Section 2.5. 

"ARCES Contract" has the meaning given to that term in the recitals. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of the 
Income Tax Act (Canada) or that such Persons, as a matter of fact, deal with each other at a 
particular time at arm's length. 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banldng institutions in Toronto, Ontario are not 
open for the transaction ofbusiness. 
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"Compensation Notice" has the meaning giveri to that term in Schedule 4.2 

"Confidential Information" means this Agreement," any prior drafts- of this Agreement and 
correspondence related to this Agreement, any arbitration or valuation pursuant to Section 6.2 or 
Schedule 4.2 of this Agreement (including; without Iimitatio11; the proceedings, written materials 
and any decision) and a11 injorriiati6n that has been identified as confidential and which is 
furnished or disclosed by the Disclosing Party and its Representatives to the Receiving Party and 
its Representatives in connectio"n with this Agreement, whether before or after its execution, 
including all new information derived at any time ,from any such confidential information, but 
excluding:- (i) publicly-available information, unless made public by the Receiving Party or its 
Representatives in a manner not permitted by this Agreement; (ii} information already known to 
the Receivirig Party prior to beirig furnished by the DiSclosing Party; (iii) information diSclosed 
to the Receiving Party from a source other than the Disclosing Party or its Representatives, if 
such source is not subject to any agreement with the Disclosing Party prohibiting such disclosure 
to the Receiving Party; and ( iv) information that is independently developed by the Receiving 
Party. -

"Contractor" means any Person engaged to perform work on the Facility. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
secuiity interest, securities or oWnership interests of that Person carryirig votes or ownership 
interests sufficient to elect or appoiol fifty percent (50%) or more of the iodividuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trnst or otherwise, provided that where such Person is a 
non-share capital corporation, in respect of which the majority of the members of the board of 
directors are appoioted by the Lieutenant Governor in Council or a member of the Executive 
Council of Ontario, such Person shall be considered to be Controlled by the Government of 
Ontario. 

"Costs Security'' has the meaniog given to that term io Section 2.2( d). 

"Credit Facility" means any loans, notes, bonds, letter of credit facilities, or debentores or other 
indebtedness, liabilities or obligations of Greenfield, for the financing of the Facility, which 
ioclude a charge, mortgage, pledge, security int.erest, assignment, sublease, deed of trust or 
similar iostrument with respect to all or any part of the Supplier's Interest granted by Greenfield 
that is security for any iodebtediless, guarantee, liability or obligation of Greenfield, together 
with any amendment, change, supplement, restatement, extension, renewal or modification 
thereof. 

"Disclosing Party", with respect to Confidential Information, is the Party providiog or 
disclosing such Confidential Information and may be the OP A or Greenfield, as applicable. 

"Effective Date" has the meaniog given to that term io the first paragraph to this Agreement. 

"Equity Sunk Costs" has the meaning given to that term in Section 2.2(b). 
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"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
. 2315 Loreland Avenue, Mississ;mga, ON, L4X 2A6, commonly known .as Greenfield South 
Generating Station. 

"Facility Equipment" means any materials, products, equipment, machinery, . components or 
apparatus which does or will form part of the Facility. 

"FIPPA" has the meaning given to that term in Section 3.4. 

"FIPPA Records" has the meaning given to that teirn in Section 3A 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal govermnent, ,Parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or imy court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the Government of 
Ontario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
Safety Authority, and any Person acting under the authority of any Governmental Authority, but 
excluding the Ontario Power Authority. 

"Greenfield Holdco" means Greenfield South Holdco Corp., the parent corporation of 
Greenfield. 

"Greenfield Indemnified Parties" has the meaning given to that term in Section 2.2(c). 

"Greenfield Non-acceptance Notice" has the meaning given to that term in Schedule 4.2 

"HRSG" means the heat recovery steam generator for the Facility; 

"Independent Engineer" means [•J of Knowles Consultancy Services Inc, an engineer who has 
been selected by the OP A and is acceptable to Greenfield, that is: 

(i) 

(li) 

a professional engineer duly qualified and licensed to practice engineering in the 
Province of Ontario; and 

employed by an independent engineering firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not affiliated 
with or tiirectly or indirectly Controlled by Greenfield or the OP A and that does 
not have a vested interest in tl1e design, engineering, procurement, construction, 
testing, and/or operation ofthe Facility. 

"Interest Rate" means the anoual rate of interest established by the Royal Banlc of Canada or its 
successor, from tinle to tinle, as the interest rate it will charge for demand loans in Canadian 
dollars to its commercial customers in Canada and which it designates as its "prime rate" based 
on a year of365 or 366days, as applicable. Any change in such prime rate shall be effective 
automatically on the date such change is announced by the Royal Banlc of Canada. 

"Losses" means, any and all loss, liability, cost, claim, interest, fine, penalty, assessment, 
damages available at law or in equity, expense, including the costs and expenses of any action, 
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application, claim, complaint, suit, proceeding, demand; assessment, jUdgement, settlement' or 
compromise relating thereto (including the costs, fees and expenses of legal counsel on a 
substantial indemnity basis). 

"OPA Compensation Notice'' has the meaning given to that term in Schedule 4.2 

"Person" means a natural person, finn, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Gove=ental 
Authority or other entity of any kind . 

. "Receiving Party'', with respect to Confide.ntial Information, is the Party or Parties receiving 
Confidential Information and may be OPA or Greenfield, as applicable. 

"Relocat.ed Equipment" has the meaning given to that term in Section2.l(a). · 

"Relocated Facility" has the meaning given to that term in Section 2.5. 

"Representatives" .means a Party's directors, officers, employees, auditors, consultants 
(including economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case of the OPA, shall include the Gove=ent of Ontario and any corporation owned or 
Controlled by the· Gove=ent of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Restricted Period" means the period commencing on the Effective Date and· ending on the 
earlier of: (i) the date the Amended ARCES is entered into; [and (ii) the date the damages 
under Section 4.2 or the Termination Compensation, .as applicable, is mutually agreed· or 
determined, in accordance with Section 4.2] or [and (ii) the date which is the earlier of: (x) 
60 days after receipt by the OPA of the Compensation Notice; and (y) the date Greenfield 
receives the OP A Compensation Notice]. · · 

"Secured Lender" has the meaning given to that term in the ARCES Contract, but for the 
avoidance of doubt, for purposes hereo:t; where the context·requires, shall include any lenders or 
note holders under a Secured Lender's Security Agreement. 

"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. · 

"Senior Conference" has the meaning given to that term in Section 6.1. 

"Site" means the location of the Facility and includes laydown lands in the vicinity of the 
Facility, if any. 

"Supplier" means any Person engaged to supply Facility Equipment. 

"Supplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of the foregoing. .J 

"Termination Compensation" has the meaning given to that term in Schedule 4.2 
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1.2 Exhibits and Schedules 

The following Exhibits and Schedules are attached to and form part of this Agreement: 

Exhibit A 
ExhibitB 
Schedule 2.l(a) 
Schedule 2.2(b) 
Schedule 4.2 
Schedule 2.4(a) 
Schedule 2.4(b) . 

1.3 Headings 

Form oflrrevocable Standby Letter of Credit 
Copy of Certificate of Approval-Air number 2023-7HUMVW 
Relocated Equipment 
Greenfield's Submission ofEquity Sunlc Costs 
Termination Compensation ' 
EIG's Submission of Total Obligations 

. Credit Suisse AG's Submission o Total Obligations an,d Outstanding 
Letters of Credit 

The inclusion of headings in this Agreement are for co·nvenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Canadian dollars and cents. 

1.6 Entire Agreement 

.This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. Then: are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing anci included as a term of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of . 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision ofthis Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 
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1.8 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1.9 ;preparation of Agreement · 

Notwithstanding the fact that this Agreement was. drafted by the OPA's legal and other 
professional advisors, the Parties acknowledge and agr~e that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OPA or in favour of Greenfield when interpreting such term · 
or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffectiv<'; only to the extent of the restriction, prohibition or unenforceability without 
invalidating the remaining provisions of this Agreement and without affecting its application to 
other Parties or circumstances. 

ARTICLE2 
COVENANTS 

2.1 Cessation of Construction 

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease any work at the Facility and to fully 
demobilize from the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring such work to a conclusion. Greenfield 
shall also cause the Suppliers to cease manufacturing the Facility Equipment, 
except for the gas turbine, the HRSG, the transformers, and the pumps and the 
other material and Equipment that has been contracted for and which will be 
useable at the Relocated Facility and which is listed on Schedule 2.l(a) 
(collectively, the "Relocated Equipment"). Suppliers may continue to 
manufacture and supply the Relocated Equipment and Greenfield shall continue 
tq perform ·its payment and other obligations under the contracts relating to the 
manufacture and supply of the Relocated Equipment. Greenfield shall not permit 
any of the Facility Equipment to be delivered to the Site. Greenfield shall arrange 
for suitable storage for the Relocated Equipment as completed and all costs for 
the completion of manufacture and supply, transportation, insurance and storage 
of the Relocated Equipment shall be dealt.with in accordance with Section 2.2. 

(b) Notwithstanding Section 2.l(a), Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
safety and security of the Site was maintained prior to the Effective Date, (ii) 
fulfill'all applicable obligations under the Occupational Health and Safoty Act 
(Ontario), and (iii) maintain insurance coverage in accordance with Section 2.10 
of the ARCES Contract, with the costs of maintaining such safety and security 
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and the costs of such insurance to be included in the costs provided for in Section 
2.2(a) .. 

(c) Within thirty (30) days after the date that the Equity Sunk Costs have been paid, 
Greenfield shall.apply for a review of Certificate of Approval~ Air number 2023-
?HUMVW (a copy of which is attached as ExlnbitB) pursuant to section 20.4(1) 
o.f the EnviroJunental Protection Act {Ontario) and request that such approval be 
revoked without the issuance of a new Certificate of Approval-Air for the 
Facility, and, to the extent permitted, Greenfield shall request that consideration 
of the application be expedited. 

(d) Greenfield shall not at any time (i) reapply for an environmental compliance 
approval for tlie Facility or for any other electricity generation facility at the Site, 
or (ii) reconnence any construction activity in connection with the Facility at the 
Site. · 

(e) During the Restricted Period, Greenfield shall not: (i) grant any security interests 
in the Facility, the Facility Equipment and the Site, and shall not grant any 
encumbrances to tit)e to the Facility, the.Facility Equipment or the Site; or (ii) 
sell, transfer, dispose of, or otherwise enter into any agreement (directly or 
indirectly) relating to the ownership of the Facility, the Facility Equipment or the 
Site, without in the case of each of (i) and (ii), the OPA's prior written consent, 
acting reasonably. [NTD: The OPA has 'suggested that this clau~e be revised to 
provide the OPA with the right to take an assignment of the equipment 
supply agreements for certain major Facility Equipment (e.g., gas turbines).) 

2.2 Payment of Costs 

(a) 

LEGAL_! :220779&9.13 

The OPA shall be responsible for and shall reimburse Greenfield for: (i) all costs 
(including cancellation costs required by contracts) incurred by Greenfield or for 
which Greenfield is or may become liable in complying with the obligations of 
Greenfield set out in Section 2.l{a) and Section 2.l{b), {ii) all costs incurred by 
Greenfield in connection with the development and construction of the Facility 
prior to the Effective Date and becoming due on or after the Effective Date, and 
(iii) all reasonable costs .in respect of legal, accounting and other professional 
services incurred by Greenfield in connection with the negotiation and entering 
into of this Agreement and the completion of the transactions contemplated 
hereunder, including the negotiation of the Amended ARCES as contemplated by 
Section 2.5, which, in the case of each of (i) and (ii), have not been advanced, 
drawn[, or committed by the Secured Lenders to be advanced or 
drawn I [NTD: This may not be needed if Secured Lenders confirm that as of 
the Effective Date there are no commitments which remain undrawn or 
outstanding.), on any Credit Facility [and including the determination of 
damages pursuant to Schedule 4.2, unless· the valuator determining the 
Termination Compensation determines that Greenfield's Compensation 
Notice and submissions were unreasonable, in which case the OPA shall not 
be responsible for the costs incurred· by Greenfield in connection with the 
determination of damages pursuant to Schedule 4.2. J 



(b) 

(c) 

(d) 
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- ' 
Greenfield shall provide the OP A and the Independent Engineer with a detailed 
list of all costs incurred by Greenfield up to the Effective Date in connection with 
the design, development, permitting and construction of the Facility, including 
without limitation in respect of engineering, design, permitting, letter of credit 
interest and other "development costs excluding any such costs which have been 
paid for or reimbursed by draws or advances from any Credit Facility and without -
duplication of those costs payable pursuant to Section 2.2(a) (the "Equity Sunk 
Costs"), along with such doqumentation as is reasonably required by the 
Inde~endent Engineer to substa.Otiate such Equity Sunk Costs and confirm that 

- such costs have not been paid for or reimbursed by draws or advances from any 
Credit Facility. Attached hereto as Schedule 2.2(b) is Greenfield's submission of 
the Equity Surik Costs as of the Effective Date, which shall be considered by the 
Independent Engineer for certification in accordance with Section 2.2(e). The 
OP A shall reimburse Greenfield for the Equity Surik Costs in accordance with 
Section 2.2( e). 

The OPA shall indemnify, defend and hold harmless each of Greenfield, 
Greenfield Holdco and North Green Limited and each of their respective 
directors, officers and employees (collectively, the "Greenfield Indemnified 
Parties") from and against any and all Losses of the Greenfield Indemnified 
Parties relating to", arising out of; or resulting from any claims by the Secured 
Lenders, Contractors, Suppliers, G()vernmental Authorities and employees 
resulting from the cessation of construction of the Facility, except if and to the 
extent that such Losses are the result of the negligence or wilful misconduct of 
llny Greenfield Indemnified Party. 

In the case of claims made with respect to which indemnification is sought 
pursuant to this ~ection 2.2( c), Greenfield shall give prompt written notice to the 
OPA of such claim including a description of such claim in reasonable detail, 
copies of all material written evidence of such claim and the actual or estimated 
amount of the Losses that have been or will be sustained by the applicable 
Greenfield· Indemnified Party, including reasonable supporting documentation 
therefor. The OPA shall assume the control of the defence, compromise or 
settlement of such ch.tim. Upon the assumption of cmitrol of any claim by the 
OPA, the applicable Greenfield Indemnified Party shall co-operate fully, at OPA's 
request and cost, to make available to the OP A all pertinent information and 
witnesses under the Greenfield Indemnified Party's control, make such 
assignments and take such other steps as in the opinion of counsel for the OPA are 
reasonably necessary to enable the OP A to conduct such defence. Greenfield .shall 
not and shall not permit any Greenfield Indemnified Party to compromise or settle 
any claim with respect to which indemnification is sought pursuant to this Section 
2.2(c), without the OPA's prior written consent, acting reasonably. 

The Parties acknowledge that the OPA has, upon execution of this Agreement, 
providedto Greenfield, security for the performance of the OPA's indemnity and 
other obligations set out in Section 2.2 in an amount equal to $150 million in the 
form attached as Exhibit A (the "Costs Security"). If the OPA fails to pay any 
amount certified by the Independent Engineer as being pr0perly owing under this 
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Agreement as set out in Section 2.2( e) or fails to comply with its indemnity 
obligations under Section 2.2(c), Greenfield shall have the right to draw such 
unpaid amount from the Costs Secutity, provided that Greenfield provides the 
OPA with ten (10) Business Days' prior notice of its intent to draw on the Costs 
Secutity and at the end of such notice period, such unpaid anmunt remains 
outstanding or such indemnity obligations under Section 2.2(c) have not been · · 
complied with. 

(e) Greenfield shall submit detailed invoices for the costs referred to in Section 2.2(a) 
and in connection with Equity Sunk Costs payable by the OP A to Greenfield to 
the Independent Engineer with a copy to the OPA. The Independent Engineer 
shall be instructed by the Parties to complete its review of such invoices and 
supporting documentation in an expeditious manner. The Independent Engineer 
shall, within ten (lO)Business Days after receipt of such detailed invoices and. 
any reasonably required supporting documentation, issue a certificate certifying 
the amounts set out in such invoices which the Independent Engineer does not 
dispute are payable. The OPA shall, within five (5) Business Days after receipt of 
such certificate from the Independent Engineer, pay Greenfield the amount · 
certified by the Independent Engineer. Greenfield shall have the opportunity to 
make submissions to the Independent Engineer (with a copy to the OPA) 
regarding the amounts set out in such invoices disputed by the Independent 
Engineer and not certified and the Independent Engineer shall consider such 
submissions and if it agrees with such submissions, shall certify such amounts 
payable and if it does not agree with such submissions, shall provide its reasons to 
Greenfield and the OP A. 

(t) Notwithstanding any provision in this Agreement to the contrary, to the extent the 
OPA is liable to Greenfield for any costs charged by a Person who does not deal 
at Arm's Length with Greenfield, such cost shall be deemed to exclude the 
amount that is in excess of the costs that would reasonably have been charged by 
a Person acting at Arm's Length with Greenfield providing substantially the same 
material or services in respect of such costs to Greenfield. 

(g) The costs of the Independent Engineer shall be borne by the OPA. 

2.3 ARCES Contract 

By entering into this Agreement, neither Greenfield nor the OP A waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the OP A under the ARCES 
Contract shall be suspended during the term of this Agreement, except as otherwise set out 
herein. For greater certainty, theOPA and Greenfield agree that the ARCES Contract continues 
to be in full force and effect. Notwithstanding the foregoing, the OPA shall returo all 
"Completion and Performance Security" (as such term is defined in the ARCES Contract) to 
Credit Suisse AG pursuant to Section 2.4(b). 

2.4 Credit Facilities 

(a) Greenfield and Greenfield Holdco entered ilito a Note Purchase Agreement dated 
·as of May 26, 2011 with EIG, as administrative agent for certain noteholders. On 
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the date of this Agreement,- and as a condition to the ·effectiveness of this 
Agreement, (i) the OPA shall pay (x) to EIG.(or as directed ·by it), for and on 
behalf of itself and the noteholders, the outstanding principal amount of the notes, 
all accrued and unpaid interest [(including pay in kind interest)] thereon, all · 

- accrued and unpaid commitment fees, and the make whole payments and 
breakage fees that Greenfield Holdco and Greenfield are obliged to pay under the 
Note Purchase Agreement in connection with a prepayment in full and 
termination of the commitments thereunder and (y) to EIG the amount of all 
reasonable out-of-pocket expenses incurred by EIG in connection with the 
termination of the Note Purchase Agreement and the transactimis contemplated by 
this Agreement, including all reasonable legal fees and disbursements. The total 
amount of such obligations as of the Effective Date is ·set forth on Schedule 
2.4(a). Such payments. shall be made by wire transfer in accordance with wire 
transfer instructions provided by EIG. The amounts set forth in this Section. 
2.4(a) shall be payable in US$ except as otherwise expressly set forth on Schedule 
2.4(a). · · 

(b) Greenfield and Greenfield Holdco entered into a Facility Agreement dated as of 
May 26, 2011 with, among others, Credit ·.Suisse .AG, as Issuing Bank, 
Administrative Agent and Collateral Agent, as amended by a First Amendment to 
Facility Agreement dated as of July 7, 2011. On the application of Greenfield, 
Credit Suisse AG issued the letters of credit listed in Schedule 2.4(b). On the date 
of this Agreement: (i) the OPA shall return to Credit Suisse AG, for innnediate 
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, cancellation by Credit Suisse AG, the original-of each of the letters of credit listed 
in Schedule 2.4(b) for which the OPA is the named beneficiary, (ii) Greenfield 
shall return to Credit Suisse AG, for innnediate cancellation by Credit Suisse AG, 
the original of each of the letters of credit listed in Schedule 2.4(b) for which the 
Bank of Montreal is the named beneficiary, and (iii) the OP A shall deliver to 
Credit Suisse AG, on behalf of and at the direction of Greenfield, cash collateral 
or backstop letter(s) of credit equal to 103% of the face amount of each of the 
other letter(s) of credit listed in Schedule 2.4(b) [(including, for certainty, any 
letter of credit referenced in clause (ii) that Greenfield fails to return)]. 
Credit Suisse AG may retain such cash collateral or backstop letter(s) of credit in 
an account held at its Toronto branch until the corresponding letter(s) of credit 
expire or the originals of the corresponding letter(s) of credit are returned to 
Credit. Suisse AG for inunediate cancellation by Credit Suisse AG, and Credit 
Suisse AG shall promptly thereafter return· any remaining cash collateral or 
letter(s) of predit to the OP A. If a draw is made on any letter of credit, Credit 
Suisse AG may draw on the corresponding letter of credit or apply the 
corresponding amount of cash collateral, as applicable, to reimburse itself for the 
drawn amount, and neither the OPA nor Greenfield nor Greenfield Holdco shall 
have any right to the return of such drawn amount. In addition; on the date of this 
Agreement, the OPA shall pay to Credit Suisse AG the amount of all accrued and 
unpaid interest and commitment fees [ aud interest and fees in connection with 
the letters of credit described ip. Section 2.4(b)(iii)] which Greenfield and 
Greenfield Holdco are [or may become] obliged to pay under the Facility 
Agreement and all reasonable out-of-pocket expenses incurred by Credit Suisse 
AG in connection with the termination of the Facility Agreement and the 
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transactions contemplated.by this Agreement, including all reasonable legal fees 
and disbursements. The total amount of such obligations as of the Effective Date 
is set forth on Schedule 2.4(b ). 

In consideration for the payments contemplated by. this. Section 2.4 and the 
termination of the Credit Facilities in connection therewith, on the date of this 
Agreement (i) EIG, ori behalf of itself and the Secured :r..enders under the Note 
Purchase Agreement, shall deliver a full and final release, in .a form reasonably 
satisfactory to EIG and the OP A, of (x) all obligations of Greeofield Holdco and 
Greenfield under the Note Purchase Agreement and ail . security held in the 
property of Greenfield Holdco and Greenfield, and (y} all claims against the OPA 
and the Government of Ontario in connection with or arising from the applicable . 
Credit Facility and Secured Lender's Security Agreement, including the 'Note · 
Purchase Agreement, the ARCES Contract, the Facility, and' the transactions 
contemplated by this Agreement, (ii) Credit Suisse AG, on behalf of itself and the · 
Secured Lenders under the Facility Agreement, shall deliver a full and final 
release, in a form reasonably satisfuctory to Credit Suisse AG and the OP A, of (x) 
all obligations of Greenfield and Greenfield Holdco 1mder the Fadlity Agreement 
and ~II security held in the property of Greenfield and Greenfipld Holdco, and (y) 
all claims against the OP A and the Government of Ontario in connection. with or 
arising from the applicable Credit Facility and Sbcured Lender's Security 
Agreement, including the Facility Agreement, the ARCES Contract, the Facility, 
and the transactions contemplated by this Agreement, and (iii) the OPA shall 
deliver a full and final release, in form and substance satisfactory to EIG and 
Credit Suisse AG of all claims against EIG and Credit Suisse AG in connection 
with or arising out of the Credit. Facilities and related documents and the 
transactions contemplated by this Agreement which release shall provide an 
indemnification from the OPA to EIG and Credit Suisse AG (on behalf of 
themselves and the Secured Lenders) in respect of any Losses arising out of or 
relating to claims by Contractors or Suppliers resulting from the cessation of 
construction of the Facility, provided that the releases under (i) and (ii) slulll not 
terminate (or release any claims in respect of) the indemnification by the OP A 
provided in its release to EIG and Credit Suisse. [Note: Form of Release to be 
attached as this must be delivered on the Effective Date; TBD - other 
documentation between lenders and GSPC and Affiliates to terminate 
facilities and commitments and release collateral. Such agreements to 
contain a release from relevant Greenfield South entities.] 

Notwithstanding Section 7.13 (No Third-Party Beneficiaries) of this Agreement, 
this Section 2.4 shall inure to the benefit of EIG and Credit Suisse AG (and the 
other Secured Lenders), and may be separately enforced by EIG anil/or Credit 
Suisse AG against the OPA. Notwithstanding Section 7.10 (Survival) of this 
Agreement, this Section 2.4 shall survive the termination of this Agreement 
and/or the ARCES Contract. 

2.5 Good Faith Negotiations 

In furtherance of the commitment of the Govermnent of Ontario tp relocate the Facility, 
Greenfield and the OP A agree to work together in good faith to determine a suitable site for a 
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new nominal 300 MW natural gas fuelled combined cycle generating facility· (the "Relocated 
Facility") and for the future expansion of the Relocated Facility as contemplated below and the 
OPA shall in good faith cooperate with and assist Greenfield in obtaining all licenses, permits, 
certificates, registrations, authorizations, · consents or approvals issued by Governmental 
Authorities and required for ·the development, construction and operation· of the Relocated 
Facility, including by advising such Governmental Authorities of the OP A's support for the 
Relocated Facility, ,but subject to.the <;>PA's limitations on corporate power and authority as set 
out in.the Electricity Act, 1998 (Ontario). In addition, Greenfield and the OPA agree to work 
together in good faith to negotiate an amendment to theARCES Contract so that it relates to and 
applies to the Relocated Facility (the "Amended ARCES"). The Amended ARCES shall 
proVide for (i) such amendments to the ARCES as are required to reflect the fact that the 
Relocated Facility is at a different location, (ii) the agreement of the OPA and Greenfield to 
negotiate in good faith during the term of the Amended ARCES regarding potential opportunities 
to expand the Relocated Facility by an incremental 300 Mw or to find another suitable site for a 
further nominal 300 MW facility governed by a supply agreement with the OP A ou teri:ns 
substantially·. similar to the Amended ARCES, ·depending on the ability of the system to 
accommodate such incremental or further nomitial 300 MW, IESO requirements and that there 
are no significant technical or commercial impediments that cannot be reasonably satisfied, (iii) a 
level of completion and performance security for the Amended ARCES, including for the 
incremental or' additional300 MW that is ninety percent (90%) less than that set out in. the 
ARCES Contract, and (iv) an adjustment to the "Net Revenue Requirement" to take into account 
any amounts paid by the OP A in connection with the Facility which creates or results in a 
savings or reduced cost for the Relocated Facility, as well as any differences in costs to be 
incurred because an alternate site than the Site will be used, (due to factors relating to the 
alternate site, such as, changed performance of the Relocated Equipment, changed costs for 
consumables, services, equipment or material, such as insurance, costs of delivery of goods or 
equipment, increased or decreased costs in respect of environmental compliance, compliance 
with federal, provincial and municipal requirements, higher or lower costs to procure financing 
and higher or lower costs for interconnection). 

2.6 Power and. Authority 

(a) 
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The OP A represents and warrants in favour of Greenfield that it has the corporate 
power and capacity to enter. into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board 
approvals on the part of the OPA. This Agreement has been duly executed and 
delivered by the OPA and is a legal, valid and binding obligation of the OP A, 
enforceable ·against the OP A in accordance with its terms. The execution and 
delivery of this Agreement by the OPA and the performance by the OPA of its 
obligations hereunder will not result in the violation of or constitute a default 
under applicable law or any judgment, decree, order or award· of any 
Governmental Authority having jurisdiction over the OP A. The OPA has received 
or obtained all directives (including in respect of the Relocated Facility), consents 
(other than those contemplated to be obtained hereunder after the Effective Date) 
and other authorizations required to be received or obtained as a condition to the 
entering into of this Agreement by the OPA and the performance of its obligations 
hereunder. · 



- 13-

(b) Greenfield represents and warrants in favour of the OP A that it has the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board and 
shareholder approvals on the part of Greenfield. Tills Agreement has been duly 
executed arid delivered by Greenfield and is a legal, valid and binding obligation 
of Greenfield, enforceable· against Greenfield in accordance with itS terms. The 
execution and delivery of this Agreement by Greenfield and the performance by 
Greenfield of its obligations hereunder will not result in the violation of or 
constitute a default under applicable law or any judgment, decree, order br award 
of any Governmental Authority having jurisdiction over Greenfield. Greenfield 
has received or obtained all consents (other than those contemplated to be 
obtained hereunder after the Effective Date) and other authorizations required to 
be received or obtained as a condition to the entering into of this Agreement by 
Greenfield and the performance of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

3.1 Confidential fuformation 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential information, except as follows: 

(a) The Receiving Party may disclose Confidential information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligations 
under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the original. The Receiving 
Party shall inform its Representatives of the confidentiality of Confidential 
Information and shall be responsible for any breach of this Article 3 by any of its 
Representatives. 

(b) If the Receiving Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative ilemand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory· proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3.2. 

(c) Where Greenfield is the Receiving Party, Greenfield may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing fmancing for the Relocated Facility, 
provided that any such prospective lender or investor has been informed of the 
Supplier's confidentiality obligations hereunder and such prospective lender or 
investor has covenanted in favour of the OPA to hold such Confidential 
Information confidential and entered into a Confidentiality Undertalcing in 
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substantially the form set out in Exlnbit W to the ARCES Contractor in a similar 
form prepared by Greenfield and approved by the OP A. 

(d) Notwithstanding the foregoing, any existing Secured Lender may disclose 
Confidential Information, including payments received by it hereunder, to any of 

· its Representatives and to. any Governmental Authority which regulates such 
Secured Lender. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or. any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waiv~ compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall r 

provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained ·in this Agreement and, if possible, shall obtain· each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

3.3 Return of Information 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Part)' in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Informatiol! (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) .found 
in electronic format as part of the Receiving Party's off"site or on-site data storage/archival 
process .system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. 

3.4 FIPP A Records and Compliance 

The Parties acknowledge and agree that the OPA is- subject to the Freedom of Information and 
Protection of Privacy Act (Ontario) ("FIPPA") and that FIPP A applies. to and governs all 
Confidential Information in the custody or control of the OPA ("FIPPA Records") and may, 
subject to FIPP A, require the disclosure of such FIPP A Records to third parties. Greenfield 
agrees to provide a copy of any FIPP A Records that it previously provided to the OPA if 
Greenfield continues to possess such FIPPA Records in a deliverable ·form at the time of the 
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OPA's request. If Greenfield does possess such FIPPA Records in a deliverable form, it shall 
provide the same within a reasonable time after being directed to do so by the OP A. The 
provisions of tllis section shall survive any ternlination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in tills Agreement. 

3.5 Privileged Communications 

(a) The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of tills 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection with the ternlination of the ARCES Contract or otherwise relating 
to any differences between the Parties respecting the ARCES Contract or relating 
to other projects or potential opportunities being discussed between the Parties are 
without prejudice and privileged. 

(b) Notwithstanding Section 3.5(a), nothing in tills Agreement shall prevent 
Greenfield and the OP A from communicating with one another on a with 
prejudice basis at any point in time by designating its communication, whether 
oral or written, as a "with prejudice" .communication, provided that such "with 
prejudice" communication does not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, communications and 
correspondence. 

ARTICLE4 
TERM AND EXPffiY 

4.1 Term and Expiry 

(a) 

(b) 
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The term of tills Agreement shall be effective from the Effective Date for a period 
of 60 days and shall automatically expire at the end of such 60 day period, 
provided that the term may be extended once by an additional period of 60 days 
by either the OP A or Greenfield providing the other Party with written notice no 
less than five (5) Business Days prior to the expiry of the original term and may . . 

be further extended for an agreed upon period of time with.the mutual agreement 
in writing of the OPA and Greenfield. 

Upon expiry of the term of tills Agreement, following any extension exercised in 
accordance with Section 4.l(a): 

(i) the ARCES Contract shall be ternlinated and the amount owed by the 
OP A to Greenfield in addition to those amounts payable pursuant to 
Section 2.2 shall be deternlined in accordance with Section 4.2(a); 

(u) Greenfield shall return to the OPA any remaining portion of the Costs 
Security whlch the Independent Engineer, acting reasonably, deternlines 
will not be required to cover any further obligations ofGreen:fleld for costs 
or other liabilities in respect of the cessation of construction of the Facility 
as contemplated by Section 2.2, or for whlch the OP A may be liable to 
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irideiii1li:fy any of the Greenfield Iridemni:fied Parties under Section 2;2(c); 
and 

·(iii) . subject to Section 7.10, no Party shall have ·any further obligations 
hereunder. 

4.2 Damages 

(a) If the ARCES Contract is· termiriated iri accordance with Section 4.1(b)(i) or 
Section 7.1(a) of this Agreement, Greenfield's damages shall be determined in 
accordance with the procedure set out in Schedule 4.2, as the net present value of 
the net revenues, [discounted at a discount rate· to be agreed upon,] from the 
Facility that are forecast to be earned by Greenfield during the "Term" (as defmed 
in the ARCES Contract), taking into· account any actions that Greenfield should 
reasomibly be expected to take to mitigate the effect of the termiriation of the 
ARCES Contract, ( ac)mowledging the fact that as provided in this Agreement, 
Greenfield will not complete construction of or operate the Facility). For greater 
certainty, the riet revenues from the Facility shall be calculated by deducting the 
costs that would have been incurred by Greenfield in connection: with the 
development, construction, financing, operation and maintenance of the Facility 
from payments that would have been made to Greenfield under the. ARCES 
Contract. Where any Facility Equipment or the Site has been sold in accordance 
with Section 2.1 (e), the quantification of Greenfield's damages under this Section 
4.2(a) shall take into account the actual proceeds of any such sale, for which and 
to the extent the OP A has reimbursed Greenfield for such Facility Equipment or 
the Site, Where any Facility Equipment or the Site has not been sold, the 
quantification of Greenfield's damages under this Section 4.2(a) shall take into 
account the fair market value or salvage value of the Facility Equipment or the 
Site, at the time such damages are being determiried, for which and to the extent 
the OPA has reimbursed Greenfield for such Facility Equipment and the Site. 
[NTD: The OPA is considering Greenfield;s proposal to fix the discount rate 
at CPI (i.e. 2. 7%) and to agree that there is no terminal value of the Facility.] 
[NTD2: If the OPA were to· take an assignment' of the equipment supply 

·agreements for certain major Facility Equipment (e.g., gas turbines) as 
contemplated in the NTD under Section· 2.1(e), we would need a mechanism 
to reflect the fair mar.ket value of that equipment in the damages 
calculation.] 

(b) Upon the OPA's payment of damages pursuant to Section4.2(a), Greenfield shall 
provide a full and final release of all claims against the OPA and the Government 
of Ontario in connection with or arising from this Agreement, the ARCES 
Contract and the Facility. 

U:GAL _I :210779B9.13 



- 17-

ARTICLES 
NOTICES 

5.1 Notices 

(a) All notices pertaining to this Agreement shall be in writing and shall be addressed 
as follows: . 

Ifto Greenfield: 

and to: 

If to the OPA: 

Greenfield South Power Corporation · 
2275 Lake Shore Blvd. West 
Suite 401 
Toronto, Ontario MSV 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
( 416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 4400 

. Toronto, Ontario M5J 2T3 

Attention: 
Facsimile: 

Carl De Vuono 
(416) 304-3755 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H IT! 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
(416) 969-6071 . 

· Either Party may, by written notice to the other Parties, change the address to 
which notices are to be sent. 

(b) Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00 p.m. (Toronto time} on a Business Day and 
otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2.2( d) shall be sent by facsimile and by courier. 
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ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties 
describing the nature and the particulars of such dispute. Within ten (10) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Senior 
Vice-President or mgher) from each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute. Each senior executive shall be 
prepared to propose a solution to the dispute. If; following the Senior Conference; the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Other than as provided for in Section 7.2, or any matter in issue relating to Section 4.2 or 
Schedule 4.2, any matter in issue between the Parties as to their rights under tills Agreement shall 
be decided by arbitration pursuant to this Section 6.2, provided, however, that the Parties have 
first completed a Senior Conference pursuant to Section 6.1. Any dispute to be decided in 
accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties 
or, if such Parties fuil to appoint an arbitrator witllln fifteen (15) days following the reference of 
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be . 
appointed by a Judge of the Superior Court ofJustice (Ontario) sitting inthe Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and·shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision witllln ninety (90) days after the end of the arbitration hearing 
and shall notifY the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modifY or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct ·of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The Al·bitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of ariy award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party agaiost whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs in~urred during the arbitration 
process. 
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ARTICLE? 
MISCELLANEOUS 

7.1 Default · 

(a) If the QPA fails to perform any niaterial covenant or obligatioll set forth in this 
Agreement and such failure is not remedied within. ten, ( 1 0) Business Days after 
written notice of such failure fron;t Greenfield, the ARCES Contract shall be 
termiriated and the amount owed by the OP A to. Greenfield shaij be determined in 
accordance with Section 42(a). · · · 

(b) If Greenfield fails to perform any covenant or obligation set forth in Section 
2.l(a), Section 2.l(c) or Section 2.l(d) of this Agreement and such failure is not 
rem<;died within ten (10) Business Days after written notjce of such failure from 
the OPA; such failure shall constitute a "Supplier Event of Default" under the 
ARCES Contract and shall entitle the OP A to exercise any remedies thereunder in 
connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield ,and the OPA acknowledge that a breach of this Agreement by the other 
· Party, including, without limitation, Section 2.1, 2.2, 2.4, and Article 3 shall cause irreparable 

harm to the non breaching Party, and that the injury to non breaching Party shall be difficult to 
calculate and inadequately compensable in damages. The breaching Party agrees that the non 
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by 
it) or any other remedy against any actual or potential breach of the provisions of this Agreement 
by the breaching Party. Notwithstanding Section 6.2, each P.arty agrees that the other Party will 
be entitled, provided it acts in good faith, to seek equitable and injunctive relief on an interim 
and interlocutory basis in any court of competent jurisdiction or specific performance or other 
equitable remedies, in addition to· any other remedies available to it, to enforce a Party's 
obligations in the event of such a breach or threatened breach thereof, without first complying 
with the other dispute resolution procedures described in Section 6. The Parties agree that in the 
event interim or interlocutory relief is· sought from a court, the Parties will together request that a 
sealing order be granted over all materials filed with the court. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records alld all other data required for the purpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than seven (7) years after the Effective Date. Greenfield, on 
a confidential basis as provided for in Article 3 of this Agreement, shall provide reasonable 
access to the relevant and appropriate financial and operating records and data kept by it relating 
to this Agreement reasonably required for the OPA to (i) comply with its obligations to 
Governmental Authorities, (ii) verify or audit billings or to verify or audit information provided 
in accordance with this Agreement, and (iii) to determine any amounts owing or payable 
pursuant to Sections 2.2(a), 2.2(b), 2.2(c) and Error! Reference source not found .. The OPA 
may use its own employees for purposes of any such review of records provided that those 
employees are bound by the confidentiality requirements provided for in Article 3. 
Alternatively, the OPA may at its own expense appoint an auditor to conduct its review. 

LEGAL_l:2207798\r.J3 



-20-

7.4 Inspection of Site 

(a) The OPA and its authorized agents and Representatives shall, at all times upon 
two (2) Business Days' prior notic_,e, at any time after exe9ution of this Agreement 
and during the term of this Agreement, have access to the Site and every part 
thereof during regular business hours and Greenfield sluill, and shall. cause all 
personnel at the Site within the control of Greenfield to furnish the OPA with all 
reasonable assistance ill illspecting the Site for the purpose of ascertairiirig 
compliance with this Agreement; provided that such access and assistance shall 
be carried out ill accordance with and subject to the reasoJ;~able safety mid secUrity 
requirements of Greenfield. 

(b) The irispec!ion of the Site by or on behalf of the OPA shall not relieve Greenfield 
of any of its obligations to comply with the terms of this Agreement. In no event 
will any irispection by the OP A hereunder be a representation that there has been 
or will be compliance with this Agreement and laws and regulations. 

7.5 Inspection Not Waiver 

Failure by OPA to inspect the Site or any part thereof under Section 7.4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any of the rights of the OPA hereunder. 
An inspection ot audit not followed by a notice of a default by Greenfield shall not constitute or 
be deemed to constitute a waiver of any such default, nor shall it constitute or be de.emed to 
constitute an acknowledgement i:hat there has been or will be compliance by Greenfield with this 
Agreement. 

7.6 No Publicity 

No Party shall make any public statement or announcement regardillg the existence or contents 
of this Agreement without the prior written consent of the other Party. Notwithstanding the 
foregoillg and Article 3, followillg execution of this Agreement, the OPA and its Representatives 
shall be permitted to make a public announcement; which is provided to Greenfield ill advance, 
that an agreement has been entered illto between the OP A and Greenfield which provides for (i) 
the permanent cessation of work on the Facility, (ii) the revocation of the permit set •out ill 
Section 2.l(c) ill the circumstances described therein, and (iii) further negotiations between the 
OP A and Greenfield to determine the relocation of the Facility, failing which, the datnages 
payable to Greenfield will be determined through a process set out ill the Agreement. 

7.7 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and. other costs related to the 
employment by such Party of Persons who perform .this Agreement, illcludillg all federal, 
provincial, . and local illcome, social illsurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by any of 
the Parties shall be considered employees of any other Party for any purpose. Nothing ill this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 
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7.8 Binding Agreement 

Except as othetwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

7.9 
I . 

Assignment 

(a} Neither tlris Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by Greenfield, without the prior written consent of . 
the OP A, which consent shall not be unreasonably withheld; provided that 
Greenfield may without the consent of the OP A assign this Agreement and all 
benefits and obligations hereunder to the Affiliate which will develop, constrnyt, 
own and operate the Relocated Facility as contemplated by Section 2.5, provided 
that the assignee agrees in writing in. a foim satisfactory to the OP A, acting 
reasonably, to assume and be bound by the terms and conditions of this 
Agreement. 

(b) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by the OP A, without the prior written consent of 
Greenfield, which consent shall not be unreasonably withheld; provided that the 
OPA shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield to the Governrnent of Ontario or any 
corporation owned or Controlled by the Governrnent of Ontario with a credit 
rating that is equal to or better than the OPA's credit rating, and which assumes 
all of .the obligations and liabilities of the Ontario Power Authority under this 
Agreement and agrees to be novated into this Agreement in the place and stead of 
the OP A, provided that the assignee agrees in writing to assume and be bound by 
the terms and conditions of this Agreement, whereupon, the OP A shall be relieved 
of all obligations and liability arising pursuant to this Agreement. 

7.10 Survival 

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.l(b), Section 4.2, Article 6, and 
Section 7.3, shall survive the expiration of the term. 

7.11 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsinrile or electronic mail but such Party 
shall; within ten (10) Business Days of such delivery by facsinrile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 
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7.12 Time of Essence 

Tiine is of the essence in the performance of the- Parties' respective obligations under this 
Agreement. 

7.13 No Third-Party Beneficiaries 

This Agreement is for the sole benefit of the parties hereto and their respective successors and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any riature whatsoever, under or 
by reason of this Agreement. 

7.14 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: ------------------------
Name: Gregory M. Vogt 

Title: President 

I have authority to bind the corporation 
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ONTARIO POWER AUTHORiTY 

By. ------~----~-----------
Name: Cohn Andersen 

Title: Chief Executive Officer 
\ 

I have authority to bind the corporation. 



EXIUBIT A 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: ell 

APPLICANT: Ontario Power Authority 

BENEFICIARY: Greenfiel<l South Power Corporation 

AM_QUNT: e11 

EXPIRY DATE: e 

EXPIRY PLACE: Counters of the issuing financial institution in Toronto, Ontario 

CREDIT RATING: [Insert credit rating only if the issuer is not a financial institution listed in 
either Schedule I or II ofthe Bank Act] 

TYPE: Irrevocable Standby Letter of Credit 

NUMBER: 

We hereby authorize you to draw on [insert name of financial institution and financial 
histitution's address in Toronto, Ont~rio] in respect of irrevocable standby letter of credit No. 
-=--.,..,...----, (the "Credit''), for the account of the Applicant up to an aggregate amount of $• (" 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 
of the Facility Relocation and Settlement Agreement between the Beneficiary and 
the Applicant, and therefore the Beneficiary is entitled to draw upon the Credit in 
the amount of the draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON M5H 1 Tl, 
notifYing the Applicant that the Beneficiary intends to draw on this Credit, 
together with a copy of the facsimile confirmation and courier receipt evidencing 
that the letter was received by the Beneficiary no less than ten (1 0) business days 
prior to the date of the draw. 

Drafts drawn hereunder must bear the chiuse "Drawn under irrevocable Standby Letter of Credit 
No. [insert number] issued by [the financial institution] dated [insert date]". 

Partial drawings are permitted. 

This Credit is issued in connection with the Facility Relocation and Settlement Agreement dated 
as of thee day ofNovember, 2011 between the Beneficiary and the Applicant. 
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We agree with you that all drafts drawn under, andin compliance with the terms of this Credit 
will be duly honoured, if presented at the counters of [bisert the financial institution and 
financial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pro (EST) on [insert the expiry date]. 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98; 
Internationa(Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
Jaw, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

·[Insert name of Financial Institution] 

By: -------------------
Authorized Signatory 
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EXHIBITB 
COPYOF CERTIFICATE' OF APPROVAL-AIR NUMBER 2023-?HUMVW 
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- SCHEDULE 4.2- TERMINATION COMPENSATION 

(a) · In order to determine the amount of compensation payable pursuant to Section 
4.2(a) (the "Termination Compensation"), Greenfield shall deliver to the OPA a 
notice settmg out the amount claimed as· compensation and details of the 
computation thereof (the "Compensation Notice"). The OPA shaH be entitled, by 
notice given within thirty (30) days after the date of receipt of the Compensation 
Notice, to require Greenfield to provide such further supporting particulars as the 
OPA considers•necessary, acting reasonably. 

(b) If the qPA does not dispute the Termination Compensation, the OPA shall pa:y to 
Greenfield the Termination Compensation within sixty (60) days after the date of 
receipt of the Compensation Notice. If the Termination Compensation is 
disputed, the OPA shall pay to Greenfield the amount of Termination 
Compensation as determined in accordance with paragraph (d) not later than sixty 
(60). days after the date on which the dispute with respect to the amount of 
Termination Compensation is resolved. . 

(c) If the OPA wishes to dispute the Termination Compensation, the OPA shall give 
to Greenfield a notice (the "OPA Compensation Notice") setting out an amount 
that the OPA proposes as the Termination Compensation payable pursuant to 
Section 4.2(a), together with details of the .computation. If Greenfield does not 
give notice (the "Greenfield Non-acceptance Notice") to the OPA stating that it 
does not accept the amount proposed in the OPA Compensation Notice within 
thirty (30) days after the date of receipt of the O}> A Compensation Notice, 
Greenfield shall be deemed to have accepted the amount of Termination 
Compensation so proposed. If a Greenfield Non-acceptance No.tice is given, the 
OP A and Greenfield shall attempt to determine the Termination Compensation 
through negotiation. If the OPA and Greenfield do not·agree in writing upon the 
Termination Compensation within sixty (60) d!lysafter the date of receipt of the 
Greenfield Non~acceptance Notice, the Termination Compensation shall be 
determined in accordance with the procedure set forth in paragraph (d) and 
Sections 6.1 and 6.2 shaH not apply to such determination. 

(d) 
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Dispute Resolution 

(i) If th~ negotiation described in paragraph (c), above, does not result in an 
agreement in writing on the amount of the Termination Compensation, 
either the OP A or Greenfield may, after the date of the expiry of a period 
of sixty (60) days after the date of receipt of the Greenfield Non
acceptance Notice, by notice to the other require the dispute to be resolved 
by arbitration as ·set out below. The OPA ahd Greenfield shall, within 
thirty (30) days after the date of receipt of such notice of arbitration, 
jointly appoint a valuator to determine the Termination Compensation. 
The valuator so appointed shall be a duly qualified business valuator, 
independent of each of the OP A and Greenfield,· where the mdividual 
responsible for the valuation has not less than ten (1 0) years' experience in 
the field of business valuation. If the OP A and Greenfield are unable to 
agree upon a valuator within such period, the OPA and Greenfield shall 
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jointly .make application (provided that if a party does not participate in 
such application, the other part)' may make application alone) under the 
Arbitration Act, 1991 (Ontario) to l'ljudge of the Superior Court of Justice 
to appoint a valuator, and the provisions of the Arbitration Act, 1991 
(Ontario) shall govern such appoiritment. · The valuator shall determine the 
Termination Compensation within sixty ( 60) Business Days after the date 
of his or her appointment. The fees and expenses of the· valuator shall be 

,paid by the OP A. 

[NTD: This section is subject to further revision based on discussions 
between Osler and McMillan.] 

(ii) In order to facilitate the determination of the Termination Compensation 
by the valuator, each of the OP A and Greenfield shall provide to the 
valuator such information as may be requested by the valuator, acting 
reasonably, and each of the OP A and Greenfield shall permit the valuator 
and the valuator's representatives to have reasonable access during normal 
business hours to such information and to take extracts therefrom and to 
make copies thereof 

(iii) The Termination Compensation as determined by the valuator shall be 
rma~ conclusive and binding and not subject to any appeal. 

(e) . Any amount to be paid under paragraph (b) shall bear interest at a variable 
nominal rate per annum equal on each day to the Interest Rate then in effect from . 
the 'date of receipt of the Compensation Notice to the date of payment. 

LEGAL_! :22077989.13 





. CONFIDENTIAL 

November 25, 2011 

Greenfield South Power Corporation 
2275 Lake Shore Blvd. West, Suite 401 
Toronto ON M8V3Y3 

Attention: Gregory M: Vogt, President 

Dear Mr. Vogt: 

120.Ade\aide Street West 
Suite 1600 

Toronto, Ontario M5H 1T1 

T 416-967-7474 
F 416-967-1947 · 
W'M'l.powerauthor-ity.On.ca 

. Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South Power 
Corporation ("Greenfield South") and Ontario Power Authority ("OPA") dated as of April 12, 2005 
and amended and restated as of March 16, 2009 (the "Contract") 

Following a week of highly productive negotiations, we are now very close to having a finalized "Facility 
Relocation and Settlement Agreement" between the OPA and Greenfield South. At this stage, however, due 
to the increased complexity of the agreement .and the deliveries required on closing, it appears that we will 
not have a finalized agreement in place by Friday, November 25, 2011. 

It is our expectation that our respective legal counsel will continue to work together and with legal counsel 
for the secured lenders to reach a final agreement no later than the end of the day on Friday, December 9, 
2011, provided that if the OPA is required to make extensive deliveries on closing, there may be a further 
period required before the agreement can take effect so that the OPA can perform any required due 
diligence and rriake the necessary arrangements for the closing deliveries. We are confirming that during 
the period between now and end of day on Friday, December 16, 2011, we have agreed with you that the 
obligations of the parties under the Contract continue to remain suspended and you have agreed to 
continue to suspend all further work and activities in connection with the Facility (as defined in the Contract), 
other than anything that may,be reasonably necessary in the circumstances to bring such work or activities 
to a conclusion and to maintain safety and security of the site. 

Attached to this letter is the most recent draft of the Facility Relocation and Settlement Agreement (the 
"Draft FRSA"). We confirm that we are in substantial agreement with you over the terms and conditions of 
the Facility Relocation and Settlement Agreement as setout in the Draft FRSA with the exception of Section · 
2.1(e) (including the definition of "Restricted Period"), Section 2.4, Section 4.2(a) and Schedule 4.2 as set 
out in the notes to draft in the Draft FRSA in those sections and schedule. 
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This Jetter constitutes Confidential information (as such term is defined in the Contract). 

Sincerely, 

ONT ARlO POWER AUTHORITY 

By: 
Name: Colin Andersen 
Title: Chief Executive Officer 
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Accepted and agreed on November_, 2011 

GREENFIELD SOUTH POWER CORPORATION 

Per: 

Name: Gregory M. Vogt 
Title: President 



CONFIDENTIAL 

November 25, 2011 

Greenfield South Power Corporation 
2275 Lake Shore Blvd. West, Suite 401 
Toronto ON MBV 3Y3 

Attention: Gregory M. Vogt, President 

Dear Mr. Vogt: 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario M5H 1T1 

T416-967-7474 
F -116-967-1~47 
wwv1. powerauthority .on. ca 

Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South Power 
Corporation ("Greenfield South") and Ontario Power Authority ("OPA") dated as of April 12, 2005 
and amended and restated as of March 16, .2009 (the "Contracf') 

Attached to this letter is the most recent draft of the Facility Relocation and Settlement Agreement (the 
"Draft FRSA"). We agree with you that the indemnity obligations of the OPA in favour of the Greenfield 
Indemnified Parties (as defined in the Draft FRSA) set forth in· Section 2.2(c) of the Draft FRSA shall 
become effective and binding from and after the date of this letter and shall continue to be effective even if 
the Facility Relocation and Settlement Agreement is not executed. For greater certainty, Losses (as such 
term is defined in the Draft FRSA) being indemnified, and for which the OPA shall be re·sponsible for, shall 
include any amounts that are determined by a court of competent jurisdiction to be appropriate and payable 
to the Secured Lenders. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 
Name: Colin Andersen 
Title: Chief Executive Officer 
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Accepted and agreed on November_. , 2011 

GREENFIELD SOUTH POWER CORPORATION 

Per: 

Name: Gregory M. Vogt 
Title: Presidenf -





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Subject: 

Perun, Halyna N. (ENERGY) 
November 25,2011 8:21 PM . 
Lindsay, David (ENERGY); Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Silva, . 
Joseph (ENERGY) 
Greenfield 

Privileged and Confidential 

In a call with Mike Lyle this evening he advised that 
0 

- letter of agreement to stop work was extended today to Dec 16 (same two issues noted today 
- lenders wish to be paid on closing and loss of. profits needs to be resolved - though as he 
said yesterday neither is a "deal breaker" but the lenders issue particularly needs more time 
for due diligence re paying out) 

- las;t evening Eastern wanted the settlement monies of 10 million for the Keele Valley 
litigation paid out today (ie the original closing date and not on the extended date). OEFC 
refused. As a result OPA provided a certified cheque to Eastern for that amount today. This 
amount is an early payment of 5.4 million OPA agreed to in a side letter deal .last week with 
Eastern (which I did not know about til now but you may recall Eastern wanted to settle Keele 
Valley for 15.4 and OPA had thought it could find the extra 5.4 to top up the 10 million OEFC 
agreed to as settlement) plus Mike advises that the additional 4.6 million the ·aPA provided 
today would be credited against future payments under a new contract with a further 
stipulation made for the return·of that money should negotiations fail. 

- finally there was a further separate letter agreement executed today addressing 
indemnification during the extension period. 

It's a bit like peeling an onion, I must say- I honestly don't know if we now know all the 
letters and side letters that are out there pertaining to this matter. 

I asked Mike to send me all of pertinent info: the latest draft of the· settlement agreement 
and all letters he referred to - cessation letter; extension of cessation; side letter re 5.4 
million; indemnity letter. 

Once we review the documents we hope to be in a position to provide you with a more complete 
picture -

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 25, 2011 10:09 PM 
Perun, Halyna N. (ENERGY) 
Re: Greenfield 

Wow! Further to our conversation, OPA has not been forthcoming! 

Am happy to review any docs we receive over the weekend and to comment. Will advise of my 
timing as docs are available. 

Carolyn 

----- Original Message ----
From: Perun, Halyna N. (ENERGY) 
To: Lindsay, David (ENERGY); Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Silva, 
Joseph (ENERGY) 
Sent: Fri Nov 25 20:21:24 2011 
Subject: Greenfield 

Privileged and Confidential 

In a call with Mike Lyle this evening he advised that 

- letter of agreement to stop work was extended today to Dec 16 (same two issues noted today 
- lenders wish to be paid on closing and loss of profits needs to be resolved - though as he 
said yesterday neither is a "deal breaker" but the lenders issue particularly needs more time 
for due diligence re paying out) 

- last evening Eastern wanted the settlement monies of 10 million for the Keele Valley 
litigation paid out today (ie the original closing date and not on the extended date). OEFC 
refused. As a result OPA provided a certified cheque to Eastern for that amount today. This 
amount is an early payment of 5.4 million OPA agreed to in a side letter deal last week with 
Eastern (which I did not know about til now but you may recall Eastern wanted to settle Keele 
Valley for 15.4 and OPA had thought it could find the extra 5.4 to top up the 10 million OEFC 
agreed to as settlement) plus Mike advises that the additional 4.6 million the OPA provided 
today would be credited against future payments under a new contract with a further 
stipulation made for the return of that money should negotiations fail. 

- finally there was a further separate letter agreement executed today addressing 
indemnification during the extension period. 

It's a bit like peeling an onion, I must say - I honestly don't know if we now know all the 
letters and side letters that are out there pertaining to this matter. 

I asked Mike to send me all of pertinent info: the latest draft of the settlement agreement 
and all letters he referred to - cessation letter; extension of cessation; side letter re 5.4 
million; indemnity letter. 

Once we review the documents we hope to be in a position to provide you with a more complete 
picture -
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Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 
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Perun, tlalyna N. (ENERGY) 

·From: 
Sent: 

Nimi Visram [Nimi.Visram@powerauthority.on.ca] 
November 28, 2011 1.0:58 AM 

To: Perun, Halyna N. (ENERGY) 
Cc: Michael Lyle 
Subject: FW: Extension Letter and NUG Side Letter 
Attachments: Novemer 18 2011 Agreement in Principle Letter. pdf; Greenfield Side Letter c November 25 

W11.~ . 

Hello Halyna, 

Attached as requested, 

Thnx 
Nimi 

Nimi Visram I Executive Assistant and Board Coordinator[ Legal, Aboriginal and Regulatory Affairs [Ontario Power Authority.\ 
JJ Please consider _your environmental responsibility before printing this email. · 

From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: November 26, 2011 12:34 PM 
To: Michael Lyle 
Subject: Re: Extension Letter and NUG Side Letter 

Thank you! Please also send me the first cessation letter and side letter - not sure if I actually need it to know the whOle 
pictu·re but would appreciate seeing these docs just the same- thanks again! 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

··From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Perun, Halyna N. (ENERGY) 
Sent: Fri Nov 25 19:45:12 2011 
Subject: Fw: Extension Letter and NUG Side Letter 

FYI 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: Friday, November 25, 2011 05:41PM 
To: Sebastiana, Rocco <RSebastiano@osler.com>; Michael Lyle; Michael Killeavy; JoAnne Butler 
Cc: Ivanoff, Paul <Plvanoff@osler.com> 
Subject: RE: Extension Letter and NUG Side Letter 

Further to Rocco's notebelow, attached are the two new letters and the Draft FRSA, which is a schedule to both 
letters. 

Elliot 
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D 
Elliot Smith, P .Eng. 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

. EJario, Canada MSX 168 

This e-mail m~ssage and any files trahsmitted with it are intended only fa; the named recipient(s) above and may contain information that"is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the Intended redpient(s),· any dlsseminatjon, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s)rplease notify the sender immediately and delete this e-m~\1 message. 

From: Sebastiane, Rocco 
Sent: Friday, November 25, 2011 5:38 PM 
To: Michaei.Lyle (Michaei.Lyle@powerauthoritv.on.ca); Michael Killeavy (Michael.killeaw@powerauthority.on.ca);. 
JoAnne Butler (joanne.butler@powerauthority.on.ca) 
Cc: Smith, Elliot; Ivanoff, Paul 
Subject: RE: Extension Letter and NUG Side Letter 

Just got offthe phone with Carl. Greg has signed the two letters and Carl has sent them to me to be held 
until we deliver the certified cheque. 

Carl did raise a good point and that is that we should revise the extension letter to move the indemnity 
into a separate side letter. TI1isway, GSPC can share the extension letter with the lenders without having 
to advise them that we have agreed to provide GSPC the indemnity. 

We are in the process of preparing the two revised letters which we will circulate for execution. Once 
they are signed by both sides then we can destroy the first signed extension letter. 

TI1an:ks, Rocco 

From: Sebastiane, Rocco 
Sent: Friday, November 25, 2011 5:05PM 
To: 'Carl De Vuono' 
Cc: Michael Lyle (Michaei.Lyle@powerauthoricy.on.ca); Smith, Elliot 
Subject: Extensfon Letter and NUG Side Letter 
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_Carl, 

Please find enclosed the two side letters which have been signed by_ Colin Andersen .. If Greg . 
would lik;e to receive his $10 million dollars today, then please ask him to countersign the two_ 
letters and return them to me by 5:30pm. 

r:r 
Rocco Sebastiana 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastianb@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

~arto, Canada M5X 188 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§gie, confidentiel et 
soumis a des drolts d'auteur. II est interdit de l'utiliser ou 
de !e divulguer sans autorisation. 

I 

·----·---
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CONFIDENTIAL 

Novembet 18, 2011 

Greenfield SouthPower Corporation 
2275 Lake Shore Blvd. West, Suite 401 
Toronto ON MBV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario MSH 1T1 

T 416'967-7474 
F 416-967-1947 
www.powerautfiority.cn.ca 

Arne.nded and Restated Clean Energy Supply (ARCES) Contract between Greenfield South Power 
Corporation ("Greenfield South") and Ontario Power Authority ("OPA") dated as of April 12, 2005 
and amended, and restated as of March 16, 2009 (the "Contrilct") 

The OPA is pleased that following the exchange of drafts of the "Facility Relocation and Settlement 
Agreement" between the OPA and Greenfield South, and following discussions between our respective· 
legal counsel this afternoon, we have essentially reached an agreement in principle on the Facility 
Relocation and Settlement Agreement, which, among other things, provides for the permanent cessation of 
construction work on the Greenfield South Generation Station. · 

We confirm that oUr respective legal counsel will continue to work together over the weekend with the 
objective of finalizing the Facility Relocation and Settlement Agreement by the erid of the day on Monday, 
November 21 , 2011, and that all deliverables and approvals required to execute the Facility Relocation and 
Settlement Agreement will be in place no later than end of day on Friday, November 25, 2011. We arl;l 
confirming that during the period between now and end of day on Friday, Novembiilr 25, 2011, we have 
agreed with you that the obligations of the parties under the Contract are suspended and you have agreed 
to suspend all further work and activities in connection with the Facility (as definiild in the Contract), other 
than anything that may be reasonably necessary in the circumstances to bring such work or activities to a 
conclusion and to maintain safety and security of the site. 

The OPA will be issuing a media statement in connection with this letter. 



This letter cohsiitutes Confidential Information (as such term is deflnec;l in the Cor:itract). 

Sincerely, 

ONTARIO POIJVERAUTHORITY 

.. C24---. 
Nariie:ColihAndersen 
Title: Chief Executive Officer 

Accepted and agreed on November 18, 2011 

GREENFIELD SOUTH POWER CORPORATION 

Per: 

Name: Gregory M. Vogt 
Title: President 
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220(9 L.f:Jke Shore Blvd, V\fest, SUite401 
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Attetltloi'l: Gr~g Vc)§t. Ptlll>id.~nt 
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TW!W.,I•f<l~. ?trl>e>)''""' 
~?W.i~ 1-~99,. .. _, _- __ -. 
Torqn-~r~oturt~:M'Jli'-ITJ 

t 41~9g;,\?41'i· 
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PoW:~l Plifch~se.,l\I"Jr!lflment. bfl.f.i.v!llln·()nfitriq Hygfo {ri9V1Pn.~\Jrip Eleclflcity Financiill. corporatiOn) 
("OEF.G''l <~.n.d Eitl>tem Power Develol)ers Corp. (which :was i!J1lalg<tmale~ wi~IJ l:;ff:St!lr!l P.c>wer 
DeVelc)!l'ers Inc. toforni Eastern PowEirL.iniitetl on october 1r1996){"Easfarri PoWer''l di!ted January 
11, 1~94. asaml?nded ;~nc;l revised (the, t•NUG Cqri(ritct") 

ThEi dPAal;!tees to enter into a riew contract (the "New Cofllract'} lor the output of the facility' th~'tis the 
?.LJPit"?ot•()fttle ~IJG Qontr;:wt, Th\f;i\l§W Contr<j91W()UlQ.QEi baS!)cf. on !IJe fqrm of Power riurchase agre.e.ment 
thaJIJ<Js J:ieen 9eNei()PEi.d t>yth:e OPAfor 1h~>Enetgy RecOY!lry Standard O!f~>r Prpgram (ERSOP). !Jutwilh 
th.eJollowing cliahges: (lJa term thafis no.. Iess'than the remah1ing term of the NUG conttaol; (ii) a pric~> per 
f"!V\Ip \t(E?IE?ctriqity cJE)JivE?rE?d ;ti:lat pr<:!lllcJJ!s ~<ll?~rn Pqw<Jr with th!'l ~f:lll)il. f1Jl?l1Cial Pel1eflt as uriqer theNUG 
contract, plus an add.ilional nef cash flow of Tive. niillion; Jour hundr<Jd th.ou.sand Canad.ian . iJolla~s 
(~5i40o,ooo;oo) payable ulid$r. th~J NeW CC!n.fr\1~~ flhe "Increased· Fee"), ahd .(iii) '8riy .other conforming 
Changes the~t<lrEi reql]irec! in order for the ERSOP form cqf C()n!ractJo apply to thEi .KeelE! V811ey ff:lpllity, 

In fUrtherance· ofthis. the OPA is paying you today, tne amount of ten million Canadian dollars 
($1Q,<)(JQ,QlJQ,DO)(fhe "AclY<'lnce") bYW<lYOf Wirl3 transferor ccertifi~q. qheque qal~Jcl.·th.E! ci<ltE!.her\'.Of: 

If the New Contract is entered into ):iy the .. date. that is. sixty (ClQ) days after the date fiu;t written above. 
proyided th.'lt <;l]qh P§lrioq ll)<JY b.e E?X!E?ndeq PllPE). iJY an ag.ditional per[oc! o.f sixtY (flO) i:lays by either the 
()P,t\.or f:<Jstern Power providing the Other with written noli¢e noJes!lti1f30 fiV<1(6}bl.lsine.ssd<JY~ prjor!oJhll 
expiry of the original period and may be further extended for ali agreed Lipoh period of tlnie with tlie mutual 
agre!3m.ent in writi!lg of the ()PA anc! EallfernPower (the "i;r]dDate''), lh!3!1 the 1!1Cf(3!'l~ed. Fee Sh<JJI J?e 
s.atisfied from the Advance IJeld by Eastern Power and me balance of the Advance (being fo1,1r milifon six 
hundred thot.isanc! Cangdian doli£tr:> ($4,6,0D,OOO.OCHJ sl:lall b.e appli<Jd in s8tisfaclion of four· million six 
hl.lnc!rec! thousand Canadian dollars ($4,600,000.00) of other lEiEi~ or amounts payable by t/113 OPA to 
Eastern Powerunderthe New Contract. · · · · · 

For:gr(3?tf:!r qertainty, if tl)e NeW Qontt'lot js nor enter<1d into prior to the EndDale, Eastern POWE!t l?h<lll havEi 
no obligation to return any portion dfthe Advanceto the' OPA or to. apply any portion ag<Jihst amounts 
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Pi!Y<JPI!3l.Jncl!3r.~~!3Yf'-ll1G ·C()[1trro1sr. ex9~pt In 111!3 cJr,~;:vml>!C~n9e. wllere E§!~\!3r~J=lqw!3r h9l> re.s;S,{vriJ~ .. ? . .P~Ytflent 
fromth~ OEF0 in cl'lnnection Wilh certain mutut;~l releases undedhe· NUG contra:ct (Which a\? ofUw t!ate of 
this lette~ is contemplated as being .ten rnilllan Qanadiail (lonats ($to~ooo,ooo.ooy (ll:ie "OEFC settlement 
ACIYIDEmf). l(p!;!~!Elrn PC?'Af!3r fE!Cei.ve.~ lhl:l OEFC setUemen~,fC1Y!)'l!3r:it i;~~t(;l!)'l _R:ower §Q\1\1. PrC!!)'lPiiY f"l1llm 
to lhl:l ORA ,an amoum equ9L to the les:ser of (i). fqur million six .nunored th()Qsa.nd 0<>nad!<l[l doll<!rs 
(~4,aoo,ooq.Qo) l).!lq \iD l.hfil amoiJn.\ [)y wbich tl1.e (JEFC ~Mtle.ment Payfi1e!i\.is gre;1Wrthan the Increased 
F51e. 

The; OEFC Will be requeste<J JQ S~r\ter ih.to an a_gr$e[ijefitW]th E:?~tS,rn power to terminate tne.NUG carltract 
upon. €JXepqtfon of!l1€lNew Gontracf, 

Sincerely, 

()NTA~lQ POIJVER AllTI'\QR)JY 

./_. __ ._IJ 14' .... ~--· '_ .... ···_.·'_.· · .. · ,, 
~- - .- . - .- .. 

. ''. ,• -- ,- -- ,_- ._ .. -- -,'- .-.·--- -- --
N<:~m!l; cqlfn'AhCiersEin 
True·: Chief ExecutiVe Officer 

· Ac~epteil and C19t$ed tliis __ aaYofNavember, 2011 .. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Johnson, Paul (ENERGY) 
November 30, 2011 12:27 PM 
Perun, Halyna ,N. (ENERGY); Calwell, Carolyn (ENERGY); Carson, Cheryl (ENERGY); 
Kacaba, Jennifer (ENERGY); Landmann, Peter (ENERGY); Linington, Brenda (ENERGY); 
Ranalli, David (ENERGY); Rehab, James (ENERGY); Shear, Dan (ENERGY); Todd, Brian 
(ENERGY); Zoladek, Marta (ENERGY); Letourneau, Amanda (ENERGY); George, Shemain 
(ENERGY); Khatri, Anupa (ENERGY); Petersen, Shannon (ENERGY); Miceli, Martina 
(ENERGY); Montano, Teresita (ENERGY) 

Subject: 
Attachments: 

FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 
ENG-11-33- Severed request.pdf 

We have received a new FOI request for: 

Records from September 1, 2011 to the present concerning the November 21, 2011 decision to halt construction 
of the Greenfield South Power Plant in Mississauga, Ontario, including but not limit<?d to briefing notes. I am not, 
however, interested in em ails. Specifically, I'm interested in records that indicate the potential cost of cancelling 
construction on the power plant. I am also not interested in anything that is obviously· a cabinet confidence. As 
this request is in the public interest, I ask that all fees please be waived. 

Please let me know as soon as possible whether you have any responsive records and we can work to coordinate a 
response to the FOI Unit. Given that the requester is not looking· for em ails, this can likely be trimmed down by 
considering documents that were circulating as attachments. They will be looking for copies of LSB records by December 
8, 2011. . 

Pqul 

Paul Johnson I Counsel I Legal Services 1 Ministry of Energy 1 Ministry of Infrastructure 
4th Floor, 777 Bay Street, Toronto ON M5G 2E51 Tel: 416-325-18341 Fax: 416-325-1781 
This communication is subject to solicitor-client privilege. ' 
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t?ontario Acce:ss (>r C;orrectj()tl Request 
f=r~edq¢ q(/r,lormatloo -?JJd P,.otecifon of Privacy Act 
MJJnk;ipa/ Freedpf!J of Information andProleotlon or PtivaojAi::t 

this form 

Ae<:es•do<olher's personaUnfontiailon py authorize~ patty 
· ··' D C;orr.et:tlr!n 019\'lliil.?rsanalinfotmafron 

NariJeilfh'isti!\J!i<Jr\tecju$st m?.tl<i.!O 
Mhiisr.w IIH'rastrudtute 

·Records fi'om Septeiriber I, 20.llto the pi'esentconceWiugtheNo:Vember 2), 2P111:leci~iqn1:<JlJalt ~qnstruction 
ofthe Greenfield. Soi1th <Po\ve1• Pl!!Iit lnMississanga, Qntario,inplut]ing butJ_lotJ.i.miteil to bdefiqgnptes. I iun 
not,howeve1~intere~ted inemails, Specifi(:s,)ly,_I'm interesfe(j i:nrecords that indicate the·potetitiaicost of 
cancelling constmc\i()Jr 011 the power plant;J am also not interestedinai1)'thing thatisobvio]lsly a cabinet· 
CQjlfii.lence. As. !'his request is in the public interest, I as1c that all fees please he waived. Please. contaqt lll(J when 
a.11Y records are readY'filf release. · 

From (yyyylmm/ctd) 
20lf!09/0l 

T ci (Y\'Wimm!dd) 
201 D Examine <;ir!ginat ( ort site only) 

ontar!O.ca·. Tbis forll.l will b_~ ~apt fo.r a years: frofi1 t,h8 .aate· qf t:oinpletlqn. o.nce comp)eted,lfliS form has· a 
75_40-1539E(2o1ot03} © tiueen's Prfil!erfor-Q_ntarlo, .201'0 Olsponlbhl en.fra·nifti.Js 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Rehob, James (ENERGY) 
November 30, 2011 12:32 PM 

Subject: 
Johnson, Paul (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Hi, Paul- I have a good number of documents- would it be possible to sit down with you and with Carolyn to discuss the 
best way to proceed- some of the documents I have would be drafts of documents that Carolyn or Halyna may have 
further developed. In other cases, they would documents received (via Carolyn) from the OPA. Anyway, I just want to 
find an efficient way to respond·to you. 

Thanks! 

James 

From: Johnson, Paul (ENERGY) 
Sent: November 30, 201112:27 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Carson, Cheryl (ENERGY); Kacaba, Jennifer (ENERGY); 
Landmann, Peter (ENERGY); Linington, Brenda (ENERGY); Ranalli, David (ENERGY); Rehob, James (ENERGY); Shear, Dan 
(ENERGY); Todd, Brian (ENERGY); Zoladek, Marta (ENERGY); Letourneau, Amanda (ENERGY); George, Shemain 
(ENERGY); Khatri, Anupa (ENERGY); Petersen, Shannon (ENERGY); Miceli, Martina (ENERGY); Montano, Teresita 
(ENERGY) 
Subject: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

We have received a new FOI request for: 

.Records from September 1, 2011 to the present concerning the November 21, 2011 decision to halt construction 
of the Greenfield South Power Plant in Mississauga, Ontario, including but not limited to briefing notes. I am not, 
however, interested in emails. Specifically, I'm interested in records. that indicate the potential cost of cancelling 
construction on the power plant. I am also not interested in anything that is obviously a cabinet confidence, As 
this request is in the public interest, I ask that all fees please be waived. 

Please let me know as soon as possible whether you have any responsive records and we can work to coordinate a 
response to the FOI Unit. Given that the requester is not looking for em ails, this can likely be trimmed down by 
considering documents that were circulating as attachments. They will be looking for copies of LSB records by December 
8, 2011. 

Paul 

Paul Johnson I Counsel I Legal Services I Ministry of Energy I Ministry of Infrastructure 
4'" Floor, 777 Bay Street, Toronto ON M5G 2E51 Tel: 416-325-18341 Fax: 416-325-1781 
This communication is subject to solicitor-client privilege. 

1 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Calwell, C?rolyn (ENERGY} 
November 30,201112:47 PM 

To: 
Subject: 

Rehab, James (ENERGY); Johnson, Paul (ENERGY}; Perun, Halyna N. (ENERGYj 
RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

I also have records related to Gree.nfield, although I believe that those that related specifically to the cost of cancelling 
construction of the plant are few- I'm happy to discuss. · · 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: November 30, 2011 12:32 PM 
To: Johnson, Paul (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: HE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Hi, Paul- I have a good number of documents- would it be possible to sit down with you and with Carolyn to discuss the 
best way to proceed- some of the documents ·1 have would be drafts of documents that Carolyn or Halyna may have 
further developed. In other cases, they would documents received (via Carolyn) from the OPA. Anyway, I just want to · 
find an efficient way to respond to you. 

Thanks! 

James 

From: Johnson, Paul (ENERGY) 
Sent: November 30, 201112:27 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Carson, Cheryl (ENERGY); Kacaba, Jennifer (ENERGY); . 
Landmann, Peter (ENERGY); Lil)ington, Brenda (ENERGY); Ranalli, David (ENERGY); Rehab, James (ENERGY); Shear, Dan 
(ENERGY); Todd, Brian (ENERGY); Zoladek, Marta (ENERGY); Letourneau, Amanda (ENERGY); George, Shemain 
(ENERGY); Khatri, Anupa (ENERGY); Petersen, Shannon (ENERGY); Miceli, Martina (ENERGY); Montano, Teresita 
(ENERGY) 
Subject: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

We have received a new FOI request for: 

Records from September 1, 2011 to the present concerning the November 21, 2011 decision to halt construction 
of the Greenfield South Power Plant in Mississauga, Ontario, including but not limited to briefing notes. 1 am not, 
however, interested in emails. Specifically, I'm interested in records that indicate the potential cost of cancelling 
construction on the power plant. I am also not interested in anything that is obviously a cabinet confidence. As 
this request is in the public interest, I ask that all fees please be waived. 

Please let me .know as sooT) as possible whether you have any responsive records and we can work to coordinate a 
response to the FOI Unit. Given that the requester is not looking for emails, this can likely be trimmed down by 
considering documents that were circulating as attachments. They will be looking for copies of LSB records by December 
8, 2011. 

Paul 

Paul Johnson I Counsel I Legal Services I Ministry of Energy I Ministry of Infrastructure 
41

" Floor, 777 Bay Street, Toronto ON M5G 2E51 Tel: 416-325-18341 Fax: 416-325-1781 · 
This communication is subject to solicitor-client privilege. 

1 



\ 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 30, 2011 12:59 PM 
Johnson, Paul (ENERGY) 

Subject: RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Hi- I'll have responsive records 

J{aEytuJ. 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Johnson, Paul (ENERGY) 
Sent: November 30, 201112:27 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Carson, Cheryl (ENERGY); Kacaba, Jennifer (ENERGY); 
Landmann, Peter (ENERGY); Linington, Brenda (ENERGY); Ranalli, David (ENERGY); Rehab, James (ENERGY); Shear, Dan 
(ENERGY); Todd, Brian (ENERGY); Zoladek, Marta (ENERGY); Letourneau, Amanda (ENERGY); George, Shemain 
(ENERGY); Khatri, Anupa (ENERGY); Petersen, Shannon (ENERGY); Miceli, Martina (ENERGY); Montano, Teresita 
(ENERGY) 
Subject: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

We have received a new FOI request for: 

Records from September 1, 2011 to the present concerning the November 21, 2011 decision to halt construction 
of the Greenfield South Power Plant in Mississauga, Ontario, including but not limited to briefing notes. I am not, 
however, interested in em ails. Specifically, I'm interested in records that indicate the potential cost of cancelling 
construction on the power plant. I am also not interested in anything that is obviously a cabinet confidence. As 
this request is in the public interest, I ask that all fees please be waived. 

Please let me know as soon as possible whether you have any responsive records and we can work to coordinate a 
response to the FOI Unit. Given that the requester is not looking for em ails, this can likely be trimmed down by 
considering documents that were circulating as attachments. They will be looking for copies of LSB records by December 
8, 2011. 

Paul 

Paul Johnson 1 Counsel I Legal Services I Ministry of Energy 1 Ministry of Infrastructure 
4'h Floor, 777 Bay Street, Toronto ON M5G 2E51 Tel: 416-325-18341 Fax: 416-325-1781 
This communication is subject to solicitor-client privilege. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
December 1, 2011 6:35 PM 
Khatri, Anupa (ENERGY) 
Johnson, Paul (ENERGY) 

Subject: RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Hi Anupa- apparently Paul is clarifying the request- but please speak to him tomorrow and let him know what you have 
(I have not gone through my files as yet). Thanks 

J{a[yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is· 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Khatri, Anupa (ENERGY) 
Sent: December 1, 2011 3:08 PM 
To: Perun, Halyna N. (ENERGY) 
Subject: FW: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Hi Halyna, 

As discussed, these are the documents that I have re: Greenfield South Power Plant. 

Thanks, 
Anupa 

From: Johnson, Paul (ENERGY) 
Sent: November 30, 2011 12:27 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Carson, Cheryl (ENERGY); Kacaba, Jennifer (ENERGY); 
Landmann, Peter (ENERGY); Linington, Brenda (ENERGY); Ranalli, David (ENERGY); Rehab, James (ENERGY); Shear, Dan 
(ENERGY); Todd, Brian (ENERGY); Zoladek, Marta (ENERGY); Letourneau, Amanda (ENERGY); George, Shemain 
(ENERGY); Khatri, Anupa (ENERGY); Petersen, Shannon (ENERGY); Miceli, Martina (ENERGY); Montano, Teresita 
(ENERGY) 
Subject: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

We have received a new FOI request for: 

Records from September 1, 2011 to the present concerning the November 21, 2011 decision to halt construction 
of the Greenfield South Power Plant in Mississauga, Ontario, including but not limited to briefing notes. I am not, 
however, interested in emails. Specifically, I'm interested in records that indicate the potential cost of cancelling 

1 



construction on the power plant. I am also not interested in anything that is obviously a cabinet confidence. As 
this request is in the public interest, I ask that all fees please be waived. 

Please let me know as soon as possible whether you have any responsive records and we can work to coordinate a 
response to the FOI Unit. Given that the requester is not looking for emails, this can likely be trimmed down by 
considering documents that were circulating as attachments. They will be looking for copies of LSB records by December 
8,2011. 

Paul 

Paul Johnson 1 Counsel 1 Legal Ser\tices I Ministry of Energy I Ministry of Infrastructure 
41

" Floor, 777 Bay Street, Toronto ON M5G 2E5I Tel: 416-325-18341 Fax: 416-325-1781 
This communication is subject to solicitor-client privilege. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Johnson, Paul (ENERGY) 
December 1, 2011 1 0:28_ PM 

To: Perun, Halyna N. (ENERGY); Khatri, Anupa (ENERGY) 
Subject: Re: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) --

- -

The request has been clarified to deal with costs only. After discussing with Carolyn and Alma, it sounds like it makes 
sense to transfer the request to the OPA. At this point, don't worry about putting records together. In the next day or so I 
should know whether we've been able to transfer, and no further action will be required on our end. 

Thanks, 

Paul 

From: Perun, Halyna N. (ENERGY) 
To: Khatri, Anupa (ENERGY) 
Cc: Johnson, Paul (ENERGY) 
Sent: Thu Dec 01 18:35:16 2011 
Subject: RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Hi Anupa - apparently Paul is clarifying the request- but please speak to him tomorrow and let him know what you have 
(I have not gone through my files as yet). Thanks 

Kafyna 

Halyna N. Perun 
A/Director 
Legal Seniices Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Khatri, Anupa (ENERGY)
Sent: December 1, 2011 3:08PM 
To:_ Perun, Halyna N. (ENERGY) 
Subject: FW: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Hi Halyna, 

As discussed, these are the documents that I have re: Greenfield South Power Plant. 

Thanks, 
Anupa 
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· From: Johnson, Paul (ENERGY) 
Sent: November 30, 201112:27 PM. 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Carson~ Cheryl (ENERGY); Kacaba,Jennifer (ENERGY); 
Landmann, Peter (ENERGY); Linington, Brenda (ENERGY); Ranalli, David (E;NERGY); Rehab, James (ENERGY); Shear, Dan 
(ENERGY); Todd, Brian (ENERGY); Zoladek, Mart;J (ENERGY); Letourneau, Amanda (ENERGY); George, Shemain 
(ENERGY); Khatri, Anupa (ENERGY); Petersen, Shannon (ENERGY); Miceli, Martina (ENERGY); Montano, Teresita 
(ENERGY) . 
Subject: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

We have received a new FOI request for: 

Records from September 1', 2011 to the present concerning the November 21, 2011 decision to halt construction 
of the Greenfield South Power Plant in Mississauga, Ontario, including but not limited to briefing notes. I am not, 
however, interested in emails. Specifically, I'm interested in records that indicate the potential cost of cancelling 
construction on the powerplant. I am also not interested in anything that is obviously a cabinet confidence .. As 
this request is in the public interest, I ask that all fees please be waived. 

Please Jet me know as soon as possible whether you have any responsive records and we can work to coordinate a 
response to the FOJ Unit. Given that the requester is not looking for emails, this can likely be trimmed down by 
considering documents that were circulating as attachments. They will be looking for copies of LSB records byDecember 
8, 2011. . 

Paul 

Paul Johnson I Counsell Legal Services I Ministry of Energy I Ministry of Infrastructure 
4\h Floor, 777 Bay Street, Toronto ON M5G 2E51 Tel: 416-325-18341 Fax: 416-325-1781 
This communication is subject to solicitQr-client privilege. 
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Perun, Halyna N. (ENERGY) 

From: Johnson, Paul (ENERGY) 
Sent: December 5, 2011 3:58 PM . . 
To: 

. Subject: 
Calwell, Carolyn (ENERGY); Rehab, James (ENERGY); Perun, Halyna N. (ENERGY) 
RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Following Alma's clarification of the request (narrowed to deal with potential costs of cancelling the plant), this FOI request 
has been transferred to the OPA. No further action is required on the part of the Ministry. 

Paul 

Paul Johnson I Counsel I Legal Services 1 Ministry of Energy 1 Ministry of Infrastructure 
41

h Floor, 777Bay Street, Toronto ON M5G 2E51 Tel: 416-325-18341 Fax: 416-325-1781 
This communication is subject to solicitor-client privilege. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 30, 2011 12:47 PM . 
To: Rehab, James (ENERGY); Johnson, Paul (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

I also have records related to Greenfield, although I believe that those that related specifically to the cost of cancelling 
construction of the plant are few- I'm happy to discuss. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: November 30, 2011 12:32 PM 
To: Johnson, Paul (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Hi, Paul- I have a good number of documents- would it be possible to sit down with you and with Carolyn to discuss the 
best way to proceed- some of the documents I have would be drafts of documents that Carolyn or Halyna may have 
further developed. In other cases, they would documents received (via Carolyn) from the OPA. Anyway, I just want to 
find an efficient way to respond to you. · 

Thanks! 

James 

From: Johnson, Paul (ENERGY) 
Sent: November 30, 2011 12:27 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Carson, Cheryl (ENERGY); Kacaba; Jennifer (ENERGY);· 
Landmann, Peter (ENERGY); Linington, Brenda (ENERGY); Ranalli, David (ENERGY); Rehab, James (ENERGY); Shear, Dan 
(ENERGY); Todd, Brian (ENERGY); Zoladek, Marta (ENERGY); Letourneau, Amanda (ENERGY); George, Shemain 
(ENERGY); Khatri, Anupa (ENERGY); Petersen, Shannon (ENERGY); Miceli, Martina (ENERGY); Montano, Teresita 
(ENERGY) 
Subject: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

We have received a new FOI request for: 

Records from September 1, 2011 to the present concerning the November 21;·2011 decision to halt construction 
of the Greenfield South Power Plant in Mississauga, Ontario, including but not limited to briefing notes. I am not, 
however, interested in em ails. Specifically, I'm interested in records that indicate the potential cost of cancelling 

1 



construction on the power plant, I am also not interested in anything that is obviously a cabinet confidence. As· 
this requestis in the public interest, I ask that all fees please be waived. 

Please let me know as soon as possible whether you have any responsive records and we can work to coordinate a 
response to the FOI Unit. Given that the r,equester is not looking for em ails, this can likely be trimmed down by 
considering documents that were circulating as attachm.ents. They will be looking for copies of LSB records by December 
8, 2011. . . 

Paul 

Paul Johnson I Counsel I Legal Services I Ministry of Energy I Ministry of Infrastructure 
· 4'11 Floor, 777 Bay Street, Toronto ON M5G 2E5 I Tel: 416-325-18341 Fax:416-325-1781 
This communication is subject to solicitor-cHent privilege. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
December 5, 2011 4:27 PM 
Johnson, Paul (ENERGY) 
Khatri, Anupa (ENERGY) 

Subject: RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Great! thanksl 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: {416) 325-1781 
BB: { 416) 671-2607 
E-mail: Halvna.Perun2@ontario.ca · 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person{s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 

From: Johnson, Paul (ENERGY) 
Sent: December 5, 20113:58 PM 
To: Calwell, Carolyn {ENERGY); Rehob, James (ENERGY); Perun, Halyna N. {ENERGY) 
Subject: RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Following Alma's clarification of the request (narrowed to deal with potential costs of cancelling the plant), this FOI request 
has been transferred to the OPA. No further action is required on the part of the Ministry. 

Paul 

Paul Johnson f Counsel I Legal Services 1 Ministry of Energy 1 Ministry of Infrastructure 
41

h Floor, 777 Bay Street, Toronto ON M5G 2E51 Tel: 416-325-1834 fFax: 416-325-1781 
This communication is subject to solicitor-client privilege. 

From: Calwell, Carolyn {ENERGY) 
Sent: November 30, 2011 12:47 PM 
To: Rehob, James {ENERGY); Johnson, Paul (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

I also have records related to Greenfield, although I believe that those that related specifically to the cost of cancelling 
construction of the plant are few- I'm happy to discuss. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: November 30, 201112:32 PM 
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To: Johnson, Paul (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: RE: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

Hi, Paul- I have a good number of documents- would it be possible to sit down with·you and with Carolyn to discuss the 
best way to proceed- some of the documents I have would be drafts of documents that Carolyn or Halyna may have 
further developed. In other cases, they would documents received (via Carolyn) from the OP)I,. Anyway, I just want to 
find an efficient way to respond to you. 

Thanks! 

James 

From: Johnson, Paul (ENERGY) 
Sent: November 30, 2011 12:27 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Carson, Cheryl (ENERGY); Kacaba, Jennifer (ENERGY); 
Landmann, Peter (ENERGY); Linington, Brenda (ENERGY); Ranalli, David (ENERGY); Rehab, James (ENERGY); Shear, Dan 
(ENERGY); Todd, Brian (ENERGY); Zoladek, Marta (ENERGY); Letourneau, Amanda {ENERGY); George, Shemain 
(ENERGY); Khatri, Anupa (ENERGY); Petersen, Shannon (ENERGY); Miceli, Martina (ENERGY); Montano, Teresita 
(ENERGY) 
Subject: FOI Request- ENERGY-11-33 (Greenfield South Power Plant) 

We have received a new FOI request for: 

Records from September 1, 2011 to the present concerning the November 21, 2011 decision to halt construction 
of the Greenfield South Power Plant in Mississauga, Ontario, including but not limited to briefing notes. lam not, 
however, interested in.emails. Specifically, I'm interested in records that indicate the potential cost of cancelling 
construction on the power plant. I am also not interested in anything that is obviously a cabinet confidence. As 
this request is in the public interest, I ask that all fees please be waived. 

Please let me know as soon as possible whether you have any responsive records and we can work to coordinate a 
response to the FOI Unit. Given that the requester is not looking for em ails, this can likely be trimmed down by · 
considering documents that were circulating as attachments. They will be looking for copies of LSB records by December 
8, 2011. 

Paul 

Paul Johnson 1 Counsell Legal Services !.Ministry of Energy I Ministry of Infrastructure 
41

h Floor, 777 Bay Street, Toronto ON M5G 2E51 Tel: 416-325-18341 Fax: 416-325-1781 
This communication is subject to solicitor-client privilege. 
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Perun, Halyna N. {ENERGY) 
----. -.-. -------.-·-----· 

From: Perun, Halyna N. (ENERGY) 

Sent: December 16, 2011 7:26PM 

To: lindsay, David (ENERGY) 

Cc: Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 

Subject: Miss gas plant 

Privileoed and Confidential 

Hi Deputy- A very short update on this matter. The cessation agreement has been extended to January 
20, 2012 as a result of issues with "a major secured lender" and a "complex credit agreement" involving 
an extremely large break fee. A new side letter has been negotiated- which I have not seen as yet, but 
Mike Lyle indicated he would send me. Pursuant to it, the OPA has agreed to pay Greenfield $35 Million 
in equity sunk costs now and ultimately a total of $60 Million plus a further $13 Million in third party 
supplier costs. Last, the parties have agreed to commence discussions/negotiations in good faith about a 
new plant. I'll be in a position to provide you further details once I have seen and reviewed the letter. 

Jfafyna 

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only 
for the person(s) to whom it is addressed .. Any dissemination or use of this information by others than the 
intended recipient(s) is prohibited. If you have received this message in error please ·notify the writer and 
permanently delete the message and all attachments. Thank you. 

12/16/2011 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
December 21, 2011 9:30AM 
Wilson, Malliha (JUS) 
Lung, Ken (JUS) 

Subject: 
Attachments: 

Mcarthy retainer letter re Greenfield 
McCarthy retainer letter Dec 21-11.doc 

Privileged and Confidential 

Hi- Here is the proposed retainer letter for your review: I'll need to check the hourly rate of the associate counsel on the 
file (have for now set out $450). 

I spoke to Deputy Lindsay and he was aware of the request for outside legal advice. We discussed the circumstances
when was the advice provided and to whom and he's fine with this (Though he was not aware that Energy would be 
paying for the retainer, ultimately it's not a lot of$$ so it's OK). He'd like McCarthy's to send us the research that was 
done to support the oral advice provided (working notes at least) as this might assist us in developing the policy for future 
sitings for gas plants. I'd like to ask John for any research memo his articling student or associate provided to him (I think 
this is a reasonable ask). , 

Please let me know your comments and I will finalize today (I am not here post todai and would prefer to send it out 
before I leave). · 

:J{afyna 

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message arid 
all attachments. Thank you. 
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Ministry of Attorney 
General 

Ministries of Energy & 
Infrnstnicture 
Legal. Services Brnnch 

777 Bay Street, 4th Floor 
Toronto, ON M5G 2E5 
Ph: (416) 212-5409 
Fax: (416) 325-1781 

December 21, 2011 

DELIVERED 

Ministere du 
Procureur General 

• Ministi!res de l'l!:nergie et de I' 
Infrastructure 
Di~ection des services juridiques . 

777, rue Bay 4" Ctage 
Toronto (Ontario) MSG 2E5 · 
Tel.: 416-212-5409 
\ilic.: 416-325-1781 

PRIVATE & CONFIDENTIAL 

Paul A. Boniferro 
National Leader, Practices and People 
McCarthy Tetrault LLP 
Box 48, Suite 5300 
Toronto Dominion Bank Tower 
Toronto ON M5K 1E6 

Dear Mr. Boniferro: 

RE: Retention for Provision of Legal Services in Connection with the Greenfield South 
Generating Station 

This Retainer sets out the terms and conditions under which McCarthy Tetrault LLP 
("McCarthy") agreed to provide certain legal services as described in this letter (the "Services") 
to the Ministry of the Attorney General on behalf of the Ministry of Energy and the Ministry of 
the Attorney General (collectively the "Ministry''). For the purposes of tiris Retainer, your client 
is ti1e Crown in Right of Ontario, as represented by the Ministry of Energy and the Ministry of 

· the Attorney General. 

The Retainer was for ti1e period November 14, 2011 to November 17, 2011, and the Services 
were provided on an urgent basis. Your firm was retained to provide legal advice and assistance 
in connection with the Government's commitment to re-locate ti1e Greenfield South Generating 
Station. Without linriting the generality of the foregoing, McCarthy was asked by the Ministry 
and Cabinet Office to analyze, on an expedited basis, Ministerial powers under ti1e Planning Act, 
R.S.O. 1990, c.P.l3 for the purpose of developing options iliat nright be available to the Province 
of Ontario in stopping construction of the Greenfield Souti1 Generating Station. The Services 
included providing oral advice to ilie Ministry and Cabinet Office about Ministerial powers in 
respect of zoning and subdivision control and ilie impact of a Ministerial zoning order on an 
existing building permit. 
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Pursuant to the retainer, John A.R.Dawson is the principal counsel involved in the matter from 
your firm. Your firm agreed that the Services under this Retainer would be primarily provided 
by Mr. Dawson and the other counsel as set out in the attached Schedule A, at the rates set out in 
that schedule. Your finn is of course at liberty to use articling students or junior counsel at lower 
rates than those outlined in Schedule A. 

Your firm agreed to ensure that, in delivering the Services, your firm gives the Ministry 
reasonable advance notice· (where practicable) of, and the opportuoity to participate in, all 
meetings and telephone discussions involving persons other than those in the Ministry, apd that 
your firm copies the Ministry on all written or electronic communications between your firm and 

· anyone outside of the Ministry in connection with the Services. 

The delivery of the Services shall comply With all applicable requirements, specifications and 
standards for accessibility established by the Ministry in accordance with the Accessibility for 
Ontarians with Disabilities Ac( 2005, S.0.2005, c.ll and any regulations niade thereto. 

In addition to your firm's legal fees, the Ministry will pay reasonable disbursements, supported 
by receipts or invoices, incurred in relation to this matter. I will advise what may or may not be 
paid. The maximum amount oftheretainer is $15,000.00 (including HST). 

Billings should be forwarded to me at the following address: 

Halyna Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 

The Ministry is required to pay HST, if applicable, in accordance with the Excise Tax Act 
(Canada). You should charge and remit HST in respect of the services in accordance with that 
Act. 

Your firm has declared, after taking all reasonable steps to investigate, that your firm does not 
have any conflict of interest represent:itig the Province of Ontario under this Retainer. Your firm 
further agreed that your partners, associates, employees and agents shall ensure that the Services 
to be provided under the Retainer are provided free of any conflict of interest. During the term 
of this Retainer, the partners, associates, employees and agents shall not engage in any work, or 
provide legal services, for another client that could reasonably result in a conflict of interest. 
Should the legal services provided by your firm to any other client of yours create an actual or 
potential conflict of interest, you shall immediately advise me and propose a plan to mitigate any 
such actual or potential conflict of interest. If there arises any doubt as to whether there is, or 
could be. a conflict of interest, or whether such conflict of interest is such that this Retainer must 

. be tenninated, my decision shall be final. 

During the course of this Retainer, .should issues be identified that should be more properly 
addressed by Ministry lawyers or involve legal and/or policy matters relating to Constitutional or 
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Charter issues, or the Ontario Human Rights Code, your firm would immediately stop the work 
being performed under the Retainer. · In: such circumstances, your firm would not continue the 
work and receive further instruction from me .. 

The Ministry may terminate the Retainer at any time, without fault and without liability, upon 
two (2) days' notice oftermination in writing to your firm. 

The Ministry shall, not by termination, waive any rights or remedies it may have in law or equity 
at the date of termination. Termination shall not relieve yoilr firm. from its warranties and other 
responsibilities relating to services performed and money paid up to and including the date of 
termination. 

1bis Retainer may be amended, altered or added to ouly by written agreement between the 
parties, which agreement is supplemental to the Retainer and thereafter forms part of the 
Retainer. 

The Retainer, and the rights, obligations and relations of the parties shall, nnless otherwise 
specified, be governed by and construed in accordance with the laws of the Province of Ontario 
and the federal laws of Canada applicable therein. You will hereby atone to the jurisdiction of 
the Courts of the Province of Ontario. 

' c 

· If your firm agrees with the tenus and conditions set out in the Retainer, please sign three copies 
of this letter and return two copies to me at your earliest convenience. 

Sincerely, 

Original signed by 

Halyna N. Perun 
Director 

Enclosure 

ACCEPTED and AGREED 
McCarthy Tetrault LLP 

' 

DATED: 

Encl. 
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SCHEDULE A 

SCHEDULE OF FEES FOR LEGAL SERVICES RENDERED BY 
McCARTHY TETRAULT 

Proposed Team ·. $ Hourly Rate . ' · Year of Call 
John A.R.Dawson . . . 625 .. ·· . . 

1991 
Daniel Artenosi !f~Q 2007 

. 

.. 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
December 21, 2011 10:17 AM 
Wilson, Malliha (JUS) 
Lung, Ken (JUS) 

Subject: RE: Mcarthy retainer letter re Greenfield 

Yes - I will take care of it today as well -

Jfafyna 

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 i Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Wilson, Malliha (JUS) 
Sent: December 21, 2011 10:10 AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Lung, Ken (JUS) 
Subject: RE: Mcarthy retainer letter re Greenfield 

Looks good - we need to do a PSR as well 

From: Perun, Halyna N. (ENERGY) 
Sent: December 21, 2011 9:30 AM 
To: Wilson, Malliha (JUS) 
Cc: Lung, Ken (JUS) 
Subject: Mcarthy retainer letter re Greenfield 

Privileged and Confidential 

Hi- Here is the proposed retainer letter for your review. I'll need to check the hourly rate of the associate counsel on the 
file (have for now set out $450). 

I spoke to Deputy Lindsay and he was aware of the request for outside legal advice. We discussed the circumstances
when was the advice provided and to whom and· he's fine with this (Though he was not aware that Energy would be 
paying for the retainer, ultimately it's not a lot of$$ so it's OK). He'd like McCarthy's to send us the research that was · 
done to support the oral advice provided (working notes at least) as this might assist us in developing the policy for future· 
sitings for gas plants. I'd like to ask John for any research memo his articling student or associate provided to him (I think 
this is a reasonable ask). 

1 



Please let me know your comments and I will finalize today {I am not here post today and would prefer to send it out 
before I leave). 

J{afyna 

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
·This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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, Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
December 21, 2011 3:43 PM 
Calwell, Carolyn (ENERGY) 

Subject: 
Attachments: 

FW: Mcarthy retainer letter re Greenfield 
McCarthy retainer letter Dec 21-11_v.1.doc 

Letter- likely won't go out today at this rate · 

Jfafyna 

Halyna N. Perun 
Director. 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail:· Halyna.Perun2@ontario.ca 

Notice . . 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Khatri, Anupa (ENERGY) 
Sent: December 21, 2011 12:57 PM 
To: Perun, Halyna N. (ENERGY) 
Subject: RE: Mcarthy retainer letter re Greenfield 

Hi Halyna, 

Attached is the formatted letter. If there are any further changes, please let me know. 

Thanks, 
Anupa 

From: Perun, Halyna N. (ENERGY) 
Sent: December 21, 201111:40 AM 
To: Khatri,Anupa (ENERGY) 
Subject: FW: Mcarthy retainer letter re Greenfield 

Hi I Anupa- could you plese fix up the formatting on this letter (also please find a way to put the accent on the "e" in 
Tetriault- also the yellow highlight on the amount of the retainer is deleted- thank you 

Jfafyna 

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
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777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325C1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice. 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is · 
prohibited. If you have received lhis message in error please notify the writer and· permanently delete the message and· 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sen~: December 21, 2011 9:30 AM 
To: Wilson, Malliha (JUS) 
Cc: Lung, Ken (JUS) 
Subject: Mcarthy retainer Jetter re Greenfield 

Privileged and Confidential 

Hi- Here is the proposed· retainer Jetter for your review. I'll need to check the hourly rate of the associate counsel on the 
file (have for now set out $450). 

I spoke to Deputy Lindsay and he was aware of the requestfor outside legal advice. We discussed the circumstances
when was the advice provided and to whom and he's fine with this (Though he was not aware that Energy would be 
paying for the retainer, ultimately it's not a lot of$$ so it's OK). He'd like McCarthy's to send us the research that was 
done to support the oral.advice provided (working notes at least) as this might assist us in developing the policy for future 
sitings for gas plants. I'd like to ask John for any research memo his articling student or associate provided to him (I think 
this is a reasonable ask). 

Please let me know your comments and I will finalize today (I am not here post today and would prefer to send it out 
before I leave). 

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E.5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
Ecmail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential' information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received \his message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

z 



Ministry of Attorney 
General 

:Ministries ofEncrgy & 
Infrast:rUcturC 
Legal ServiceS Branch 

777 Bay Street, 4th Fleior 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681 
Fax: (416) 325-1781 

December 21, 2011 

DELIVERED 

Ministeredu 
Procureur General 

MinistCres de l'Energie et de 1' 
Infrastructure 
Direction des serviCes juridiques 

777, rue Bay 4c c!tage 
Toronto· (Ontario) M5G 2E5 
Tel.: 416-325-6681 
Telic.: 416-325-1781 

PRIVATE & CONFIDENTIAL 

Paul A. Boniferro 
National Leader, Practices and People 
McCarthy Tetrault LLP 
66 Wellington Street West,491

h Fl9or 
Toronto Dominion Bank Tower · 
Toronto ON M5K 1E6 

De<Jr Mr. B0niferro: 

RE: Retention for Provision of Legal Services in Connection with the Greenfield 
South Generating Station 

This Retainer sets out the terms and conditions under which McCarthy Tetrault LLP 
("McCarthy") agreed to provide certain legal services as described in this letter (the "Services") 
to the Ministry of the Attorney General on behalf of the Ministry of t:nergy and the Ministry of the 
Attorney General (collectively the "Ministry"). For the purposes of this Retainer, your client is 
the Crown in Right of Ontario, as represented by the Ministry of Energy and the Ministry of the 
Attorney General. · 

The Retainer was for the period November 14, 2011 to November 17, 2011, and the Services 
were provided on an urgent basis. Your firm was retained to provide legal advice and assistance 
in connection with the Government's commitment to re-locate the Greenfield South Generating 
Station. Without limiting the generality of the foregoing, McCarthy was asked by the Ministry and 
Cabinet Office to analyze, on an expedited basis, Ministerial powers under the Planning Act, 
R.S.O. 1990, c.P.13 for the purpose of developing options that might be available to the 
Province of Ontario in stopping construction of the Greenfield South Generating Station. The 
Services included providing oral advice to the Ministry and Cabinet Office about Ministerial 
powers in respect of zoning and subdivision control and the impact of a Ministerial zoning order 
on an existing building permit. · 

Pursuant to the retainer, John A.R.Dawson is the principal counsel involved in the matter from 
your firm. Your firm agreed thatthe Services under this Retainer would be primarily provided by 
Mr. Dawson and the other counsel as set out in the attached Schedule A, at the rates set out in 
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. that schedule. Your firm is of course at liberty to use articling-students or junior counsel at lower 
rates than those outlined in Schedule A. 

Your firm agreed to ensure that, in delivering the Services, your firm gives the Ministry 
reasonable advance notice (where practicable) of, and the opportunity to participate in, all 
meetings and telephone discussions involving persons other than those in the Ministry, and that 
your firm copies the Ministry on all written or electronic communications between your firm and 
anyone outside of the Ministry in connection with the Services. 

The delivery of the Services shall comply with all applicable requirements, specifications and 
standards for accessil3ility established by the Ministry in accordance with the Accessibility for 
Ontarians with Disabilities Act, 2005, S.0.2005, c.11 and any regulations made thereto. · 

In addition to your firm's legal fees, the Ministry will pay reasonable disbursements,. supported 
. by receipts or invoices, incurred in relation to this matter. I will advise what may or may not be 

paid. The maximum amount of the retainer is $15,000.00 (including HST) . 

. Billings should be forwarded to me at the following address: 

Halyna Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 

The Ministry is required to pay HST, if applicable, in accordance with the Excise Tax Act 
(Canada). You should charge and remit HST in respect of the services in accordance with 
that Act. 

Your firm has declared, after taking all reasonable steps to investigate, that your firm does not 
have any conflict of interest representing the Province of Ontario under this Retainer. Your firm 
further agreed that your partners, associates, employees and agents shall ensure that the 
Services to be provided under the Retainer are provided free of any conflict of interest. During 
the term of this Retainer, the partners, associates, employees and agents shall not eng;3ge in 
any work, or provide legal services, for another client that could reasonably result in a conflict of 
interest. Should the legal services provided by your firm to any other client of yours create an 
actual or potential conflict of interest, you shall immediately advise me and propose a plan to 
mitigate any such actual or potential conflict of interest. If there arises any doubt as to whether 
there is, or could be a conflict of interest, or whether such conflict of interest is such that this 
Retainer must be terminated, my decision shall be final. · 

During the course of this Retainer, should issues be identified that should be more properly 
addressed by Ministry lawyers or involve legal and/or policy matters relating to Constitutional or 
Charter issues, or the Ontario Human Rights Code, your firm would immediately stop the work 
being performed under the Retainer. In such circumstances, your firm would not continue the 
work and receive further instruCtion from me. 

The Ministry may terminate the Retainer at any time, without fault and without liability, upon two 
(2) days' notice of termination in writing to your firm. 
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The Ministry shall, not by termination, waive any rights or remedies it may have in law or equity 
at the date of termination. Termination shail not relieve your firm from its warranties and other 
responsibilities relating to services perfqrmed and money paid up to and including the. date of 
termination. 

This Retainer may be amended, altered or. added to only by written agreement between the 
parties, which agreement is supplemental to the Retainer and thereafter forms part of the 
Retainer. 

The Retainer, and the rights, obligations and. r,elations of the parties shall, unless otherwise 
specified,· be governed by. ai;ld construed in accordance with the laws of the Province of Ontario 
and the federal laws of Canada applicable therein. You will hereby atone to the jurisdiction of 
the Courts of th·e Province of Ontario. · 

If your firm agrees with the terms and conditions set out in the Retainer, please sign three 
copies of this letter and return two copies to me at your earliest convenience. 

Sincerely, 

Halyna N. Perun, 
Director- Legal Services Branch, Ministry of Energy & Ministry of Infrastructure 

Enclosure 

ACCEPTED and AGREED 
McCarthy Tetrault LLP 

DATED: 

Encl. 
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SCHEDULE A 

SCHEDULE OF FEES FOR LEGAL SERVICES RENDERED BY 
McCARTHY TETRAULT 

Proposed Team $ Hourly Rate · - Year of. Call 
John A.R..Dawson 625 1991 

Daniel Artenosi·· · 450 . .2007 
' 

. 

. 



Perun, Halyna N. (ENERGY) 

From: 
. Sent: 

To: 

Perun, Halyna N. (ENERGY) 
December.21, 2011 3:57 PM 
Wilson, Malliha (JUS) 

Cc: 
Subject: 

Lung, Ken (JUS); Wong, Taia (JUS); Calwell, Carolyn (ENERGY) 
RE: Mcarthy retainer letter re Greenfield 

I've had a super frustrating day trying to get into the PSR, saving the work and sending the work- so the. PSR has not 
been submitted as yet and it's getting close to end of day. · 

I am trying one more time- At ~his point it's not likely to reach the Deputy for approval. 

Taia- please let Carolyn know when the PSR has been approved and I have asked her to take care of delivering the 
retainer letter to McCarthy's in my absence. 

Thank you 

J{a(yna. 

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
7.77 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 . 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication maybe solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended, recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: December 21, 201110:17 AM 
To: Wilson, Malliha (JUS) 
Cc: Lung, Ken (JUS) 
Subject: RE: Mcarthy retainer letter re Greenfield 

Yes - I will take care of it today as well -

JfaEyna 

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

1 



Notice 
This communication may be solicitor/client privileged and contain <;onfidential information intended only for the person(s) 
to whom i! is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the write~ and permanently delete the message and 
all attachments. Thank you. · · 

From: Wilson, Malliha (JUS) 
Sent: December 21, 2011 10:10 AM 
To: Perun, Halyna N; (ENERGY) 
Cc: Lung, Ken (JUS) 
Subject: -~E: Mcarthy retainer letter re Greenfield 

Looks good -we need to do a PSR as well . 

From: Perun, Halyna N. (ENERGY) 
Sent: December 21, 2011 9:30 AM 
To: Wilson, Malliha (JUS) 
Cc: Lung, Ken (JUS) 
Subject: Mcarthy retainer letter re Greenfield 

Privileged and Confidential 

Hi - Here is the proposed retainer letter for your review. I'll need to check the hourly rate of the associate counsel on the 
file (have for now set out $450). 

. . 

I spoke to Deputy Lindsay and he was aware of the request for outside legal advice. We discussed the circumstances
when was the advice provided and to whom and he's fine with this (Though he was not aware th;•t Energy would be 
paying for the retainer, ultimately it's not a lot of$$ so it's OK). He'd like McCarthy's to .send us the research that was. 
done to support the oral advice provided (working notes at least) as this might assist us in developing the policy for future 
sitings for gas plants. I'd like to ask John for any research memo his articling student or associate provided to him (I think 
this is a reasonable ask). 

Please let me know your comments and .1 will finalize today (I am not here post today and would prefer to send it out 
before I leave). 

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended onlyfor.the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notifY the writer and permanently delete the message and 
all attachments. Thank you. 
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1 spoke to Deputy Lindsay and he was aware of the request for outside legal advice. We discussed the circumstances
when was the advice provided and to whom and he's fine with this (Though he was not aware that Energy would be 

. paying for the retainer, ultimately it's not a lot of$$ so it's OK). He'd like McCarthy's to send us the research that was 
done to support the oral advice provid<:ld (working notes at least) as this might assist us in developing the policy for future 
sitings for gas plants. I'd like to ask John for any research memo his articling student or associate provided to him (I think 
this is a reasonable ask). . 

Please let me know your comments and I will finalize today (I am not here post today and would prefer to send it out 
before I leave) . 

. Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 

·Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
December 21, 2011 4:26 PM 
Wong, Taia (JUS) 

Cc: Calwell, Carolyn (ENERGY) . . . 
Subject: RE: Mcarthy retainer letter re Greenfield. 

Hi- finally it worked- submitted. PSR#47/2011-12 (unfortunately I left "foreign jurisdiction" as reason for outsourcing-
· so hope that won't be a problem) · 

Thank you for letting us know as soon as it's been approved- take care Taia! 

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: December 21, 2011 3:57PM 
To: Wilson, Malliha (JUS) 
Cc: Lung, Ken (JUS); Wong, Taia (JUS); Calwell, Carolyn (ENERGY) 
Subject: RE: Mcarthy retainer letter re Greenfield 

I've had a super frustrating day trying to get into the PSR, saving the work and sending the work- so the PSR has not' 
been submitted as yet and it's getting close to end of day. 

I am trying one more time- At this point it's not likely to reach the Deputy for approval. 

Taia- please let Carolyn know when the PSR has been approved and I have asked her to take care of delivering the 
retainer letter to McCarthy's in my absence. 

Thank you 

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
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Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mai.l: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use ofthis information byothers than the intended recipient(s) is· · 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 

From: Perun, Halyna N. (ENERGY) 
Sent: December 21, 201110:17 AM 
To: Wilson, Malliha (JUS) · 
Cc: Lung, Ken (JUS) 
Subject: RE: Mcarthy retainer letter re Greenfield 

Yes - I will take care of it today as well -

Halyna N. Perun 
Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · · 

From: Wilson, Malliha (JUS) 
Sent: December 21, 201110:10 AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Lung, Ken (JUS) 
Subject: RE:. Mcarthy retainer letter re Greenfield 

Looks good.- we need to do a PSR as well 

From: Perun, Halyna N. (ENERGY) 
Sent: December 21, 2011 9:30AM 
To: Wilson, Malliha (JUS) 
Cc: Lung, Ken (JUS) 
Subject: Mcarthy retainer letter re Greenfield 

Privileged and Confidential 

Hi- Here is the proposed retainer letter for your review. I'll need to check the hourly rate of the associate counsel on the 
file (have for now set out $450). 

2 



. - -
ULINE CANADA CORPORATION 615.64 
VINSON & ELKINS LLP' US$ . . . ·· .. 21,282c93 •. 
VAN NE.SS FELDMAN US$ 1,07!J24. 
VIRELECLTP .q2,6?~J~ 
WESTLAKE INDUSTRIE$ JNC. .· 3Q3,46R~2 
WILLIAMS SCOTSMAN . 994;40 

. 
.. 13, 140,3!37,20 . 



. . SCHI:DULE B . 
EQUITY INTEREST HOLDI:RS IN GREENFIELD SOUTH AND. EA!)TERN · 

Vogt.F!l.ritily 
(all.c\ill1Pi.ol1 

shares, except one 

... 

common share ·~·100% __ ·· .
whiCh is held by 
· · Eastern}_ 

Generic 
E!!gineePog Ltd. 

GreenHouse GaS 
Corporation 

too% 

Greenfield Sci11ilt 
.Holdc_o 9\lrp. ** 

100% 

. Greenfield South 
· . Pow~r C()rpomti()il 

100% 

Eastern PoWer 
_Limite4~ 

V 
(one co!llmori 

. k.=..-"'-sb.;,.;_ar.e_~--'=-'-'--' 

"'Eastem Power Limited holds a 
St!bi:n:dirtated PtomisS_i>!Y Note for 
$5.905 million issued b.:f (lreenfietd 
South l'o\ver Coiporaiion whicli has 
been pledged t<lE)G, · 

**cEJG holds \varmnts iltGre~nfield · 
. souih Jtorilco Corpdepresentlnirup 
.io24.9% of the eqllity _lntO!\isls in 
Greenfield South HcildcoCorp. 

" ' 



Perun, Halyna N. (ENERGY) 

From:, 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority,on.ca] 
·December 22, 2011 11:12 AM 

To: 
Cc: 

Perun, Halyna N. (ENERGY) 
Calwell, Catolyn (ENERGY) 

Subject: OPA Side letter 
Attachments: OPA LetterAgreement.- fully signed14Dec2011.pdf 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 ' 
Direct: 416-969-603.5 
Fax: 416.969.6383 
Emaii: michael,lyle@powerauthority.on,ca 

This e-mail message and any files transmitted with 1t are Intended only for the named·recipient{s) above and may contain information ttlat is privileged, coilfldential 
and/or exempt from disclosure und~r applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-rilail message or 
any files transmitted With it is strictly prohibited. If you have received this message In error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

·~· • '' , ·--GrealerToronlo's 
2.·.0. •.n .. ·.··•··.· .. .• TopE .. m .. p!oyers C.o>do's '"'"""''t' .· . · ·· · ~ 
Smp10)'«l . "'"""" 

This e-niail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any diSsemination, 
distribution or copying of this e-mail message or-any files transmitted with it is strictly prohibited. If you have received this message .in error1 

or are not the named recipient(s), please notifY the sender Immediately_ and delete this e-mail message. 

1 
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.CONFIDENTIAL 

December 14, 2011 

Greenfield South Power Corporation 
2275 Lake Sh()fE? Blvd. West, Suite401 
Toronto ON M8V 3Y3 . . 

Attention: Gregory M. Vogt, President . 

Dear Mr. Vogt: 

i20 Adelaide Streit!t.West 
Suite" 1600 __ 
TorOntO, ontiiiio M5H 1T1 

T 416-~67'74'/4 .. 
~ 416,967-1947, 
'NYN!·poWerauthoritY.on.ca 

Amended and Restated Gl.ean Energy Supply {ARCES) Contract between Greenfield .south P()wer 
Corporation ("Greenfield South") and Ontario Power Authority ("OPA") dated as of April12, 2005 
and amended and restated as of Marth 16, 2009 (the "Contract") . . . 

The OPA and Greenfield South are continuing to negotiate the terms of a "Facility Relocation and 
Settlement Agreement" betweem. the OPA .and Greenfield South (the draft dated November 25, 201.1 and 
labelled "Osler Comments' being referredto herein as the "Draft FRSA:'). Capitalized .terms useq but not 
defined in this letter agreement havethe meanings given to them in the Draft FRSA. . ' '-- . ' .· ,' .... : :· .," ... ' . . . . " 

In .order for Greenfield South and the OPA to facilitate the ongoing negotiation of the Draft FRSA, Greenfield 
South and the OPA have agreed to the following: . • . .. . ·. 

1. Greenfield South and toe OPA confirm that during the periqd between now and end of day on 
Friday, January 20, 2012, tl)e obligations of the parties· under the Contract continue to remain 
suspended arid Greenfield South has agreed to continue to suspend all further wor.k and .activities in 
connection With the Facility (as defined in the Contract), other than anything tliat may be reasonably 
necessary in the circumsiances to bring such work cir activities to a conclusion and to m§intain 
safety and security of the site. ·· · · · · ··· · ···· · 

2. lnconsiqeration of the extemsion contemplated under paragraph 1, the OPA agrees to pay to 
Greenfield South onthe date hereof concurrent with the execution of this letter agreement, by 
certified cheqUe or wire transfer, .the amourit of $35,000,0bO on account of Equity Surik Costs 
incurre<:l by Eastem Power Limited ("E:!lsiern''). Each of Greenfield South and Eastern represents 
and warrants to the OPA that at least $35,000,000 of the Equity Sunk Costs has been incurred by 
Ea.stem. Greenfield South hereby directs the OPA to pay such amount on account of Equity $unk 
Costs directly to Eastern; · Sw::h arhouiitpaid bY the OPA shaH be deducted from the total amount 
otherwise oWing or payable !Jy t!)e OPA in respect of Equity Sunk Costs incurred by Greenfield 
South and its affiliates. · ·· · · · · 



3. In order to permit negotiations in respect of the Relocated. Facility contemplated by the Draft FRSA 
to proceed during the ongoing negotiation of the Draft FRSA, Eas~ern or one of its Affiliates shall be 
entitled to exercise the rights and benefits of Greenfield South under seCtion 2,5 oithe cirilft FRSA 
relating to the Relocated Facility in the place of Greenfield South, j:lrovjcled that such. migotiations 
may involve the negotiation of a new dean energy supply contr<Jct fcir ·\he Relocallld Facility with 
Eastern crane of its Affiliates in lieu. of an Amended ARCES which would be in substantially the 
same form as the Contract, with such amendments; modifications and ciiher terms thereto provided 
for in theJast sentence of Section 2:5 of the Draft FRSA, 

4. At the request and direction of Greenfie.ld South, the .OPA will make the payments for and on behalf 
of .Greenfield South of the amounts currently owing to the. suppliers ofthe Relocated Equip~erit and 

. other suppliers to tile Facility, set aut on Schedule A attacned hereto. and in the amounts setout ori 
Schedule A attached hereto, promptly following verification of such amounts by the Independent 
Engineer. · ·· · · ·· · .· ·· ·· · ·. · · · · 

5. Eacti of Greenfield South and Eastern. represefltS and warrants to the Of" A thatthe chart attached 
· as Schedi,l!e B is atrueand accurate representation of the direCt and indirectecltiity Interest h()lders 

of Greenfield South, and that no person holds any direct or indirect equity interests in e~her of 
Greenfield South·ar Eastern except as Sf:lt out in Schedule B. ·· ·· · · · · 

This letter constit~tes Confidentiallnforrnation(as such terrri is. defined in the Contract). 

Sincerely, , 

ONTARIO POWER AUTHORITY 

By: 
Name: Colin Andersen 
Titl.e: Chief Execptive Officer 

. P,ccepted and agreed on December .J.!i. 2011 

•. 



·SCHEDULE A 
PAYMENTS TO BE MADE FOR AND ON BEHALF OF GREENFIELD SOUTH 

·Name Amount (CAD, 
except where . 

. otherwise stated) · 
ABBINC. US$_· ... 41_8,693.80. 

. ABB INC:(C,l\NADA) GCB .. · 44,300.00 
ACKLANDS GRAINGER .· 1,073.58 
ALBRECHT REit-JFORCit:l\3 .INC. 489;438.86 
ARGO LUI\ABER,INC; 54118.20. .. .. ' t -·-'"-"" ' \ 

AlLCANADAQRAI'JE ~ENTALCORP ... . 21Jl,OOO.B9 · 
••'•" 

ANIXTER CANADA INC,. 
~---

4,314,Q6 
'AM POT PORTABLE TOILETS 

.. 
.9,@6~,33' - '· --··-· . ·' 

ALPS WELDINC3 LIMITED· 55;404.90! 
'BLAKE CASSELS GRAYDON LLP 104,079:19 
·.BRENNAN'S CRANE SERVICES LIMITED. '14 394.62. ---- - . '· __ ,.,_., __ , .. ·. 
BELL CANADA .... .. . . 808.83 

' 
. 

BATILEFIELD EQUIPMENT RENTALS ... 5,.1Hl,5~ 
BOB JEFFREYS .. . 2,712.00 

;BRADOPRECJSION MACHINE & TOOLCO LTD, 5(/,26920 
·BRAMPTON PLATE & STRUCTURAL STEEL 107_.35 
ROLLING INC, ·-·-
BONW. MUElLER 

'-- -"' ... . ... .. 
;;_8_7;60 " .. ..• .. 

CAMBRIDGE CONCRETE PUMPING ·-·· 
~ ~,,!!6(!,,68 ..... .... -

CONTROL COMPONEN"fS INC. US$ . 41;000.00 
. CEDAR INFRASTRUCJURE.PRODUCTS INC. 7,f.l_il_1,52' 
CANADA MAINTENANCE&. SAFETY 1,6~9.22. 

COMCO PIPE & SUPPLY COMPANY 
... 

'861,.931·· 
. COOKSVILLE STEEL LIMITED 

.. 
. 1,02~,347.55' .. 

D HELDMAN SURVEYING LTD,. 
. .. 

. ,34;013.00 

DUFFERIN CONCRETE 1;<7;859.02' 
.DVC CONTRACTING , .. , .. 138,,140.81 

... 

EARL 0 NEIL ELECTRIC SUPPLY LIMITED. . ' 6,307,93 ' 
EFCO CANADA C(). . 9,105.29' 

· EMCO .CORPORATION. 24,728,62 
ELECTRICAL SAFETY Al]THORITY 4,260:10 . 

FORM, & BUILD SUPPL'( 1,259.00 
FRANC,E;SCHINI BROS. AGGREGATES 245,185.91 

FACILITY (')E:RVI<;:,E:S CORPORATION 762.75 
•· FEDERALWI.RELESSCOfvlfv1UNI.QATIONS INC. 9,229.84 

· C3ALV.QASTMFG.I_NC. 124,30 ..... ,, 

GENERAL EL§<:;1'glc C0f\,1F'ANY US$ .. •.. 
6,215,.868,31 .. . 

(3E·VIJ)I,"fER~.E~OCE~9·.TE:CHNOl.f2(31ES US$ . 72,350.80 
- - -~ - . --

·GUILLEVIN IN"fERNATIONAL !)1;062,15 

GRANITE CONC~E"fEptJMPING .. 
. 28,949,241 

-- , .. . 

LEGAL • .J:2234.5S26A. 
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GRAZIER TRANSPORT LIMITED .· 50!).50 
GLOBALWASTE SERVICES INC. 2,442.38 
HD .SUPPL YCANADA INC. 1,409:00 
H£Lp, SAFETY SERVICES 69,259.75 
H()WE GASJMEIER CHAPNIK L Tp, 1i038.19 
HOUSE OF ELECTRICAL 3,630.06 
.H()GAN LOVELLS US$ . 14,676.00 
HOWELL PIPE & SUPPLY _ 

• 
20,767.49 

HY-TEC SECU.RIJY.INC. 339.00 
2,288.03 

. J<OBELCO C,OMPRESSORS AMERICA INC US$ .. . 319,13_1.00 

1LAFARGE CANADAJNC 
. 901.,56 

LIVINGST()N . . . 108.34 
LLOYD &PURCELL LTD··· - 3,950.59 
LVMINC. 43,515,56 

1Q,110.75 
MUNRO GONCRETEPRODUC:TS LTD ... 

MEVA fORMWORK SYSTEryiS_!NC; . - . 203,512.74 
MI.SSISSAUGA HARDWARE CI::NTBE IN. C. . --. _ - .. ·... _. : · 51,909:86. 
MILLER MOBILE OFFICEs .. , 4,893:50 

. MMVIINC.ELECTJ'IC SERVICE . .. . .. 2;~6.0.QQ 

MATHESON VALVES .. 104,923:QJ 
. NATIONAL CONCRETE ACCESSORIES 
NOOTER/ERIKSEN US$. 1 ,337 ,7~4.19 .. 
NORAMCO 
NORTHWEST PIPE COMPANY . 207,408.64 

,PRIMARY POWERDESIGNS.INC, 312,784;00 .. 

' PROCESS. PIPE SUPPORT sYSTEMS INC. 3,671.78 
· PRAXAIR DISTRIBUTION, 31,875.43 
REPRODUX LIMITED 519 .. 62·. 
RICHARDS WILCOX CUSTOM SYSTEMS CRANES . 9,492.00 • 
~ODAN ENERGY SOLUTIONS INC:. ' . 14,382;18 . 

. S\=SGODIVISI()J'I OF SONEPAR_CANADA. 1,983.85 . 
• SKY'NAY Cj>,III.ADfvLTD. _ .1,107.40 i 

SAMUEL SON .& CO LIMITED 8,586,25 
SUPER sAVE DISPO§fo,.L (ONl;ARIO) INC, 

STEPHENSON'S REf\JT,Il,LSE:R_\'IGES _ 131,585.73. 
STANTEC: goNSULTING LTD. ·· .,_ ·· 8,179.12 ' 

. SULZER PUMPS _U::!$ 32,085,22 

THOMAS F: DONOVANUS$ 
. . -'---·-··--"''" --·,•--•• :·· •"'C.···-- ..... ". 

... ": •. 516.36 
FASTENING HQl)SE INC. . 20,39~.17 
TRADE MARKINDl.JSIRIALINQ, . __ . 132,0~5.9.9 
TRANSI TAINER TE_RMINACS , .. -- . - . ... 6,61Q.5Q 

LEGAL .. ~.,[:~51126.4 



Perun, Ha'lyna N. (ENERGY) 

From: 
Sent: 
To: 
cc: 
Subject: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
December 22,2011 5:57 PM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 
Greenfield · 

We have been advised by counsel for the major secured lender (EIG) that the Crown has been 
served as of yesterday with notice of proceedings against the Crown in this matter. 
This ecmail.message and any files tr;ansmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged,.confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files t-ransmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To:· 
Subject: 

fyi 

Calwell, Carolyn (ENERGY) 
December 22, 2011 12:25 PM 
Peruri, Halyna N. (ENERGY) 
FW: Mississauga Gas Plant 

From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 201112:24 PM 
To: Sinclair, James (FIN) 
Cc: Hanslep, Malle (FIN) 
Subject: Mississauga Gas Plant 

As you may be aware, discussions continue between the OPA and Greenfield South about the cancellation of the 
Mississauga Gas Plant and· its "relocation" to another site. One of the complicating factors is Greenfield's credit 
arrangements. 

The Ontario Power Authority is currently developing a proposal around forcing Greenfield into CCAA protection. Ontario 
Power Generation would then .have some sort of a joint venture with a new Greenfield entity to purchase the assets of the 
original Greenfield company. These assets would then be used to develop a new project at a new site. 

Deputy Lindsay has asked us to think about this proposal (we've seen nothing in writing) and loop you in. I called Malle to 
see who might be best to talk about and she suggested Tony Golding. I will give him a call. At this point, I think we're just 
trying to get our heads around the structures and the advantages and disadvantages of proceeding in this way- to the 
extent they can be determined with the little information that we have. 

I will let you know more as this unfolds. I am certainly happy to try to answer any questions you might have in the 
meantime. 

Carolyn 

Carolyn Calwe!l 
DepUty Director 
Ministry of Energy & Ministry of lnfrastriJcture 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments .. Thank you. · 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

!··-Ji Carol}li\ 

l<ing, Ryan (Ei'\)ERGY) 
August 26, 201 ·: 1 ·::55 AM 
CalwEdl, Carolyn (EI-.JERGY) 
Transition- New f\Jatural Gc~s-Fired Generaiior1 (Auq 2t:)estdp.ppi 
Transition- ~~ew Natural Gas-Fired Cenercjtion (Aug 26)estclp.ppt 

7he stiached is a 1:--ans!Uon briefing reltJted to hlaturai gas issue~;. Couid you let us kncnfo' if }10U have any edits? 
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MINISTflYOF ENERGY 

• 
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Overview 

This briefing will present the status of natural gas generating facilities that have been procur-ed and are 
under contract to the OPA. 

Natural gas-fired generation has a relatively low cost compared to most other sources of tlew 
generation. The large natural gas generation facilities can be dispatched to provide power when it is 
needed. Natural gas is helping to replace coal-fired generation and integrate intermittent renewable 
generation leading to lower carbon emissions from Ontario's electricity mix 

Through various Ministerial directions, the OPA has procured 5,277 megawatts (MW) of new natural 
gas-fired generation capacity of which 4,154 MW is already operating. Tile OPA has indicated a need to 
procure one additional new plant of approximately 450 MW in the J<itchener-Waterloo-Cambridge 
area. 

Four plants located in the GTA have been the subject of strong local municipal and public opposition. 
Portia nels Ener·gy Centre in Toronto has been built and operating for· several years and is no longer 
contentious. 

• A plant proposed to be built in Oakville was cancelled and proposals were made to provincially 
regulate the siting of plants. As a result there is ongoing expectation that that any new plants will be 
suojectecl to new siting rules 
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MINISTHYOF ENERGY 

Contentious Plants -York Energy Centre 

• This project was chosen through a competitive procurement conducted by the OPA in 
2008 The facility is needed to assure reliable supply to Northern York Region which had 
experienced high demand growth. 

• The 383 MW plant will provide electricity during times of peak demand and is expected to 
operat<:: for 260 to 1,300 hours annually after it goes into operation in the third quarter of 
2012. 

• The municipality and some local residents and farmers have been critical ofthe project 
and have attempted to halt its construction through various avenues including refusal of 
permits. Reasons for opposition have included location within the green belt, and 
proximity to the Holland Marsh and to a local school. 

• Municipal delay was removed through a regulation made under the Planning Act. The 
facility has all other necessary approvals and construction is well underway. 

•'»>>-• '"''" 'o-<M ••-·-•-n• "''"'"~''' '''''"''<'O~Wo>o >•'~'"'·'<•" -·-~ "'"'''"""''"- :.:;-;;;;: ___ , ·"•''" ·::::·=.~-- -,;:::;;:::;:::;· ,:;:::,~';~':.-~ "--~- •• ::.- .;-;;~:.~-, .. - ·;:::;:::::::~---'"' ~----~~::::: ... -~--~ .... ~,--• .,~------~---._.,. ·-·" 
_,,...,~·-•·' 

!"~ 

t?ontario 



Mil~ iS TRY OF E 

> 

' 

" 

, 

' 

0 

Ueenfieid So 
procured 
contract is now 

• 
I In I -G 

combined cycle gas fired generating plant that was 
a 2005 competition conducted by the Minist1-y of Energy and the 
nag eel by the 0 

e plant is located in southern fv1ississauga near the Etobico 
now under construction as a result of several rnunicipai and 

border. The plant is only 
er permitting delays. 

e project's a 
Enviro Ilmenta I 
vvas renegoti 

roval vvas delayed clue to City of Mississauga opposition at tile 
proval and building permitting stages. As a result, the facllitv's co 

extend the ooerational date to the third quari:e1· of 2014. 

e Ontario Municipal Board revievved !llUilicipal plann 
determiiled that the site was properly zoned and suitable 
generation facility. 

and zoning in 2007 and 
r this tyr)e of electi-icity 

ct 

c lVI in i st1-y 
recnfield So 

1·evievv. 

nment is conducting an updated review of tile a 
assess recent developments. The1·e is no fixed 

prova I for the 
cline for this 

l''v 
l ,~-, 

;;-~ 
~~· ,E 



MINISTRYOF ENERGY 

TransCanada Agreement (CONFiDENTIAl) 

On September 30, 2009, the Ontario PoweJ- Authority announced that it would sign a contract with 
TransCanada Co!-poration to design, build and operate a 900 MW electdcity generating station in 
Oakville. TransCanada estimated the cost of the plant at $1.2 billion. 

• On October 7, 2010, the government announced that the plant would not proceed. 

TransCanada, the Province and the OPA have signed an arbitration agreement related to the 
termination of the Oakville Generating Station project. The arbitration sets out the framework for the 
determination of the reasonable damages which TCE is entitled as a result of the termination of the 
contract. 

• Trans Canada, Infrastructure Ontario, OPG, and Ministries of Energy and Finance aJ-e seeking to 
negotiate other options for settling the dispute. The negotiations are ongoing. 

In the event all alternative agreemeJlt isn't achievable, TransCanacla would be able to pul-sue 
arbitration under the agreement set out. 

--- --~-""' -·--- ----~ --- "--- ----.. --------· ... _._, __ --··---- --·---~- --- --······------- .. - ···->< ··-"" ~---' 
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From: 
Sent: 
To: 
Subject: 

Hi F<yan, 

l-\ couple of comments. 

Calwell, Carolyn (ENERGY) 
August 26, 2011 2:59PM 
King, l~yan (ENERGY) 
RE: Transition- New Natural Gas-Fired Generation (Aug 25)estclp.ppt. 

Slide 2-5 111 bu11et - !'r-r1 not sure ihat I understand the·builel as drafted and I'm not ~.ure v,Jhich provincial reQu!c1tion this is 
referring to. ! would revise and wou\dn't speak io Oakville and the regulation in the sarne bullet: 

A plant proposed to be built in Oakvi!le was cancelled. 

The prov!nce has a regulation related to ~VERIFY THIS] reguiale the siting of gas plcmls. /~sa result there is 
ongoing pub!ic expectation lhat that any new plants will be subjected to new siting rules. 

Sllcle 6- revise bullet: TransCanada, Infrastructure Ontario, OPG, E:Hid hAinistries of Energy and Finance are seeking 
to ne~10liate DQJ:I-filla_ncial [other- DELETE] options for settling the dispute 1JJ.§LQ.Q.~JlQ_ incl_iJSiS.UlJ.~1G'2nsfe)r of asf3ets .Ql 
QJ:Oiect Q£::yefc~Dnl§J'}LQQ_portunit.ies. The negotiations are ongoing. 

T!·1ank you for the opportunity lo cOiisicler. 

Camiyn 

From: ICing, Rya11 (ENERGY) 
Sent: August 26, 201111:55 Ar"l 
To: Calwel!., Camlyn (ENERGY) 

Tr"ansition - f\!evv NatumJ Ga~~-Fired Generation (Au~) 2_G)estdp.ppt 

Hi Carolyn, 
The attached is a transition briefing related to Natural geE issues. Could you let us knmr,t if you have any edits? 

Thanks, 
Fyan 





From: 
Sent: 
To: 
Subject: 

Hi Camlyn, 

King, RyEm (ENERGY) 
August 26, 2011 3:29 PM 
Calwell, Carolyn (ENERGY) 
RE: Trar1sition- New Natural Gas-Fired Generation (1-\ug 26)cstdp.ppt 

Thanks fo1· the response. The 5tr. bullet !s referring to a private members bill ~-it was a proposal hut was not but l 
agree !t looks a bii misleading. Because we speak about Oakvllle in the Transcanada slide, we can keep it more~ 
hiQh level and say for that last-bullet 

e lJ)B:re ._hC}ve:beE;n __ cail? eJnd·--propQ$;JiS:-,·iTll1~:l¢ tO: p'r,QVih9_ii:di_y,;r;:;gLij_fj_t~ __ the 
oppOS_ it_i On: :to· :fl-~V;_.-g-~s-: faC_iHti_eS_: 

I'll :ncnn:nr:•Jie your eel its into the Transcc•nacla slide; 

From: Ca!weH, Caro~yn (ENERGY) 
Sent: /\ugust 26, 2011 2:59 Pi>~1 

To: KinQ, Ryan (ENERGY) 
S!.11bject: RE: Transition - New i'Jatural Gas·Fired Genel-ation (Aug 26)estdp.ppt 

Hi f~yan, 

f\ couple of cornrnents. 

Slide 2 51
h bu\lel -!'tTl not sure th1:.-1t I understand the bullet 2s drafted and I'm noi sure which pr-ovincial reQUiCJtion this is 

referring to. I would revise ond wouldn't speak to Oakvi!!e and the regulation in the sc:n·iiG bullet: 

,f\ plcmi proposed to be built in Oclkvil!e was cancelled. 

The province has [passed a regul2tion related to --VERIFY THIS] regulate the siting of gas 
ongoing public expectation thal that any new plants will be subjected to new siting rules. 

As a result lhers is 

Slide 6 revise L)m bullet: TransCanc1da, lnfrr:Jslructure Ontario, OPG, and r~.~inistries of Energy and Firiance c1re seeking 
to negotiate [olher- DELETE] options for settling the dispute f.h'2_t couldjQgt.Jde thejr<;1nsfer of ass~;ts or 
xoiect cleveloo.QJ_§nt oooorl.L!Jllties. The negotiations are or1going. 

Thank you for the opportunity to considei" 

from: King, Ryan (ENERGY) 
Sent: August 26, 2011 11:55 Afvl 
To: Calwe!l, Carolyn (D~ERGY) 

Transition - New !\Jatu<cd Gc1s-Firecl Generation (Aug 2.6)estclp.ppt 

Hi Camlyn, 
The attached is a trt::lnsilion hr-i;eiir·;n relcJted to l"~atural gas issues. Could you let us know if you hzwe any edits? 

Thanks, 
Ryan 





r·orn: 
ent: 

c: 
ubject: 

Perun, Halyna N. (ENERGY) 
September 26, 2011 12:32 PM 
Rehob, James (ENERGY) 
Calwell, Carolyn (EI~ERGY) 
mississauga plant 

i James- l<en Lung has asked for a short note on the rvlississauga Plant and the Lib candidates 
r-omise to stop its construction. Please provide a very short background on the plant, what stage it's 
t, what would be required to stop it, ami advice our branch may have provided recently on the issue 
f cancellation. Please aim for end of day. Thank you James 

alyna N. Per·un 
/Dii·ector 
9gal Services Branch 
linistries of Energy & Infrastructure 

Bay Street. 4th Floor, Suite 425 
c:lronto, ON IVI5G 2E5 
h: (416) 325-6(')81 I Fax: (41G) 325-1781 
8: (41G) G71-2GCI7 
·-rnail: ~,~l·.~~·-~~"·~~~"~~,.~9 

otice 
lis communication may be solicitm/c:lient priviliged and contain confidential information intended 
lly for the person( a) to whom it is addressed. Any dissemination or use of this information by others 
an the interrcled r·ecipient(s) is prohibited. If you have received this message in ermr please notify 
e writer and permanently delete the messape and all attachments. Thank you. 





-on·t: 
:::r;-t: 

J.bJect·: 
ttachments: 

s::;tember 2CJ'1l 

Pehob, James (ENEPGY) 
September 26, 201 'I 4:29PM 
Perun, Halyna I~, (ENERGY) 
Calwell, Cai'Oiyn (ENERGY) 
F~E: rnississaupc~·plant 

C:")rc:enfield South 8!"1 LSB (Sept 26-1 i) (2A).doc 

::)Cd dav, Haiyna. I have pre.oared the draft note for you1· review. i note that quick but u-iorough a review of my eiectro~·Jic 
c::s revealed no legal advice havinc:J been pmvided by myself on th;;:;t particular contract durinq any recent time-fraiTle, 
-q:::i discussions with other counsel involved in the relevarlt part of our Energy practice areas confirmed these initial 

:;t me know if you 
ind regarc!s, 

anything further. 

rant: Perun, Halyna N. (ENERCJY) 
ent: September 26, 2011 12:32 PM 
o: Rehob1 James (ENERGY) 
c: Calweil, Carolyn ( LcNERGY) 

miss!ssauga plant 

ii James- !<en Lung has asked for a short note on the Mississauga Plant and the Lib candidates 
;"omise to slop its constr·uction, Please provide a very short background on the plant, what stage it's 
t, what would be required to stop it, and advice our br·anch may have provided recently on the issue 

,y- csr~c,s/lation. Please a!n1 tor end of day. Thank you James 

ialyna hL Perur1 
\:'Director 
"egal Servioes Branch 
;1inistries of Ener"gy & lnfr·astr·uctur·e 

Street, 4th Floor, Suite 425 
·omnto, Q~j M5G 2 
)h: (41 325-6681 I Fax (416) 781 
38 (416) 671-2607 
:~-rnail: [-Ia lvna. f?_g_run2(CVo D.1~lcLo -~-~1 

-~otice 

l"11is communication may be solicitor/client pr·iviligecl and contain confidential information intended 
)illy for tile person(s) !o whom it is aclciressecL Any dissemination or use of this information by others 
.han the intended recipient(s) is prohibitc"d, If you have received til is message ir1 error please notify 

writer anci permanently delete the message and all attachments" Thank you, 





Briefing Note 

E: 

• Status of the Greenfield South Gas Generating Plant in light of Liberal 
Candidates' political promises to "cancel" construction of the plant 

• Currently there are four Liberal candidates in Etobicoke and IVIississauga (Donna 
Cansfield, Charles Sousa (in his riding), Laur-el Broten, and Dipika Damerla have 
articulated positions ;elating to terminating the Greenfield South project 

• C~reer-lfield South Generating Station is a 280 IVIW combined cycle natural gas plant 
located in the City of IVIississauga on a hectare property at 2315 Loreland 
Avenue (tile "Greenfield project"). 

• The Greenfield pr-oject arose out of a Clean Energy Supply (CES) procurement 
pmcess arising out of a 2004 Clean Energy Supply (CES) Minister-ial Procurement, 
where such contracts wer-e eventually passed to the OPA. One of the CES 
contr-acts was awarded to Greenfield South Power Corporation (the proponent). 

o The project is important to meeting local reliability needs for the Southwest and 
'!v'estern GTA, and has been positioned as par-t of tile coal closure strategy. 

• The plant is 200 metres from the nearest residence, 700 metres fmrn the nearest 
hospital and 1.1 km from the neamst school. 

o In July, 201·1, Greenfield reports proceeding with construction including laying 
foundatrons for the steam and gas turbine halls, and have placed orders for the 
major equipment (generators, turbines, etc_) involved. 

" In June, 20! 1, MOE announced that.it will conduct an updated rev'rew of the 
appmvai for the Greenfield South facility to assess recent developments. To rJate, 
no end-date was set for this process. In May, 2011, the proponerlt finalized its 
financing arrangements and the City of IVIississauga issued Building Permits for the 
building housing the generation equipment. 

e In March, 2011, OPA renegotiates the initial Commercial Operation Date (C_O.D.) 
witi-l the proponent, G;-eenfield Power Corp., in recognition of the lengthy regulatory 
approvals and financing delays experienced by Greenfield South. The new C.OD. 
is the third quarter (03) of 2014. 



2 

• In 2008, MOE had granted all necessary environmental approvals. 

o However, there was a lengthy period of force majeure (suspension of time 
pending resolution of regulatory and approval issues) resulting from approval 
delays; 

o Greenfield South exper·ienced two year·s of regulatory delays before MOE 
rendered its final decision denying a request for elevation. 

e In 2007, the Ontar·io Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

Legal Options for Cancelling Greenfield South Contract 

• Cancellation of the project at this stage would involve the ter·mination of the OPA 
contract by the parties on a commercial basis or by the OPA acting on 
instructions contained in a Ministerial Direction. 

• Further study of the specific contract itself and the provisions sought to be 
utilized in any given scenario would be necessary to provide further certainty on 
remedies available to each party. 

• Any action by the City or the Ministry, and presumably the OPA, which involved 
the cancellation of the Greenfield South Project carries the high risk of litigation, 
since the proponent may be quite prepared to bring suit to protect its financial 
interests. 

• Note that an initial review of our records reveals that LSB had not been asked to 
provide advice on this particular contr·act during any recent timeframe. 

Date: September 26, 20·1 1 

Prepared by: 

Approved by: 

James P.H. Rehab, Senior Counsel, Ener·gy LSB 

Halyna Perun, A/Director 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 



From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
September 26, 201 i 4:43PM 
Rehob, James (ENERGY) 
Calwell, Carolyn (ENERGY) 
RE: mississauga plant 

Nicely done James- thank you very much-

Jfa{yna 

Halyna N. Peron 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB ( 416) 671-2607 
E-maH: t{?jyna.Perun2@gntcJrio.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Rehab, James (ENERGY) 
Sent: September 26, 2011 4:29 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subje!ct: RE: mississauga plant 

Privileged & Confidential Legal Adyice I Solicitor & Client Privileoecl 

September 26. 2011 

Good day, Halyna. I have prepared the draft note for your review. I note that quick but thorough a review of my electronic 
files revealed no legal advice having been provided by myself on that particular contract during any recent time-frame, 
and discussions with other counsel involved in the relevant part of our Energy practice areas confirmed these initial 
findings. 
Let me know if you require anything further. 
Kind regards, 
James 

From: Perun, Halyna N. (ENERGY) 
Sent: September 26, 2011 12:32 Pr~ 
To: Rehob, James (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subje!ct: mississauga plant 

Hi James- Ken Lung has asked for a short note on the Mississauga Plant and the Lib candidates 
promise to stop its construction. Please provide a very short background on the plant, what stage it's 

1 



at, what would be required to stop it, and advice our branch may have provided recently on the issue 
of cancellation. Please aim for end of day. Thank you James 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client priviliged and contain confidential information intended 
only for the person(s) to whom it is addressed. Any dissemination or use of this information by others 
than the intended recipient(s) is prohibited. If you have received this message in error please notify 
the writer and permanently delete the message and all attachments. Thank you. 
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From: 
Sent 
To: 
Cc: 
Subject: 
Attachments: 

Privileged and Confidential 

Perun, Halyna N. (ENERGY) 
September 26, 201·1 5:27PM 
lung, Ken (JUS) 
Calwell, Carolyn (ENERGY) 
note re Mississauga Plant 
Greenfield South BN LSB (Sept 26-1'1) (21\) (2).doc 

Hi Ken - as requested, a note on the Mississauga Plant. Our legal branch has not been asked to provide any advice re 
cancellation. 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4tll Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-'1781 
BB: (416) 671-2607 
E-mail: Halvna.Perun2@ontario_ca 

Notice 
Th'1s communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. T!-,ank you. 
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@ Greenfield South Gas Generating Plant in Mississauga. 

• Greenfield South Generating is a 280 MW cycle natural gas 
located in the of Mississauga on a 4.5 hectare property at2315 Loreland 
Avenue (the "Greenfield project'} 

0 The Greenfield project arose out of a Clean Energy Supply (CES) procurement 
process in 2004. This contract, with Greenfield South Power Corporation, was 
eventually assumed by the OPA 

e The project was undertaken to meet local reliability needs for the Southwest and 
Western GTA and has been positioned as part of the coal closure strategy. 

* The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 km from the nearest school. 

@ Currently there are Liberal candidates in Mississauga, Donna 
Cansfield, Charles Sousa (in his riding), Laurel Broten, and Dipika Damerla, who 
have referred to terminating the Greenfield South project 

e In July 2011, Greenfield reported proceeding with construction including laying 
foundations for the and turbine halls, and placed orders for !he 
major equipment (generators, turbines, etc.) involved. 

" In June, 2011, announced that it will conduct an updated review of the 
approval the Greenfield South facility to assess recent developments. date, 
no end-date was set this process. May, 2011, the proponent finalized its 
financing arrangements and the City of Mississauga issued Building Permits for the 
building housing the generation equipment. 

• In March, 2011, OPA renegotiated the initial Commercial Operation Date (C.O.D.) 
with proponent, Greenfield Power Corp., in recognition of the lengthy regulatory 
approvals and financing delays experienced by Greenfield South. The new C.O.D. 
is the third quarter (03) of 2014. 

® In 2008, had granted all necessary environmental approvals. 
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o However, there was a lengthy period of force majeure resulting from approval 
delays; 

o Greenfield South experienced two years of regulatory delays before MOE 
rendered its final decision denying a request for elevation. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

legal Options for Cancelling Greenfield South Contract 

• Cancellation of the project at this stage would involve the termination of the 
contract by the parties. 

• Further study of the specific contract itself and the provisions sought to be 
utilized in any given scenario would be necessary to provide further certainty on 
remedies available to each party. 

• Any cancellation of the Greenfield South Project carries the high risk of litigation, 
since the proponent may be quite prepared to bring suit to protect its financial 
interests, including development costs incurred to date. 

• LSB had not been asked to provide advice on this particular contract during any 
recent timeframe. 

Date: 

Prepared by: 

Approved by: 

September 26, 2011 

James P.H. Rehab 
Senior Counsel 
5-6676 

Halyna Perun, A/Director 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 
5-6681 



From: Lung, Ken (JUS) 
Sent: September 27, 201 i 9:44AM 
To: Perun, Halyna N. (ENERGY): Calwell, Carolyn (ENERGY) 

FW: note re Mississauga Plant 
Attachments: Greenfield South BN LSB (Sept 26-1 i) (2A) (2).doc 

Please consider suggested changes. Intended at this point to be an FYI note for readers. 

from: Perun, Halyna N. (ENERGY) 
Sent: September 26, 2011 5:27 PM 
To: Lung, Ken (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Surbjeclt: note re Mississauga Plant 

Privileged and Confidential 

Hi Ken -as requested, a note on the Mississauga Plant. Our legal branch has not been asked to provide any advice re 
cancellation. 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail'. Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than U1e intended recip'tent(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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ISSUE: 

Briefing Note 
Legal Services Division 
Services Branch- ENE/MOI 

s Greenfie1d South Gas Generating Plant in Mississauga. 

BACKGROUND 

I • Greenfield South Generating Station,_pncf~con:mlet?,cL will h,!L -is a 280 MW 
combined cycle natural gas plant located in the City of Mississauga on a 45 hectace 
property at 23'15 Loreland Avenue (the "Greenfield project'} 

• The Greenfield project arose out of a Clean Energy Supply (CES) procurement 
process in 2004._I.tts?.J2IQCUringJ22DLYVas Qf.l9i09JlyJ.b.S" fvlinL~trv of En..0X£tL.11_- This 
contract, with Greenfield South Power Corporation, was eventually assumed by the 
OPA, , 

• The project was undertaken to meet local reliability needs for the Southwest and 
Western GTA and has been positioned as part of the coal closure strategy, 

0 The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1,1 km from the nearest schooL 

~-!l Seot.§'t.cn bet25X,_1QliJJliL.9QY.§.Crlm~nt an nouns;g_d th~Ul1e q.sinec£llil.~'?l'2!J.QD 
woqJs:LQe r_~:!QCBt§_Q_?l.Jh~t thf2L§~S:JJLSJCU§_?jQQ§_ witfJJb£3_QJ:_QpOr.l?.Otf('oi_.S nf2']j_ 
§.He?? 

H e~eR-0-dat-e-wa-s--s e-t--fo-r-fR-is--p r-B£t&s. ffi-Ma-y-,20-i--1-Ahe-f:IFGPBA-&nt---nnal fz-e-8 .. -i-ts 
t:i-Ran-Gi-ng ... a-r=r-aflgement5--B-r-ld-the---GHy--e-f---N1-issl-ssau-g-cHsstoJefi-l30Hti+ng---P-em::fEs--f-er-lJte 
tuikli-R-§---:1o-8sin~f:JB-f.jenef.B-ti-en-eqt:t$fn-ent. 

2nd 



2 

.. )n-March;--20-i--1-,---GR-A-r--eneg-otiateG---the ... ini-tia l--Co-mmer-cia!-G-perat+on-Dat-e-(--G--,.(},-Q-.-)--with 
t-h&fl-F-GponeFrt,Gr-een fie f-8-P-8 wer-Gor-p-,-,---in-resogn HJ-en--s-f-U=te-!e+t§ tR-T·FB§Hl at-<a-r:y 
ap-prova \s .. anEl--financing--Elelays--e-xper4eF1GeG-by-GreenfieiG-S-outh~-l=-he-Fle'N-G-.. (J,.Q, 

is~ I he lhird quarter( OJ) ·Of.2014. 

,.!n--2008-,-MGS::--had-granted-a+l--Flecesser--y---envir-oRmental-a p!JFG-v-al-s-,-

.- However,- there was a -lengthy-per-iod -of-force majeure resui\ln£J· from approva~ .. 
dela-ys:-

"::Greenfleld--South---experienced-tl,AJO .. year-s--of-.. regula-tory--delays .. before---MGE 
rendered ... fts-nna!-3ecislon--den-ying--a---r-eques-Por-elevat4eFL 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process~ 

~Jn 2001LJ;10E_Ll~d oranted alL necessarv en 1{iconme!J1~.L~illQfOY?Is. 

~-Jn fv1arcJJ .... _~011 .. QPA ren~_ggj[§ted the initial_Qommer~Lel Ooe~<:l\lPn Date (C.Q.J2J 
~i.l!:l.liill.-PrDJ2_r;>2'lent,.i?J~eenfleld ~Q_1!:L~L.QQm .. in c_~£oonitiQLL9f the l~D.lli.hv requ!ato_CY 
.§QQ..CQY.e.Ls and financino delays exoerienced by Greenfield South. The new C.O.D. 
[;;J)J,3 t11ird_guarter (03) of 2014~ 

® In Mav. 2011.,.. the QI_ooonent finalized its financing arranoements and the -~itv of 
Mi_~_§lssauqa_ .. §_suecl E2YJL9.!l.l0 Permit$ fQLU)e buildjno housiQg_ the C1ene..r.?J.l9JJ 
-~.£!J.imTI.?D1 

:: __ _lD_)_\J[l8. 2Q1.L iV1QJ; __ ~£:)1Jouncecilt.19.UL'£{111 conQ!:J_~_l an ug_ft§_\?d reyieVLQ.Uhe 
aporovc1l for u·le Greenfield South facilitv tg_§lsse~s r.s;cent developments._I9 date, 
[lo end-deJe was ~et for this orocess. 

"" In July 2_01J. Gr~enfie!cl reported oroceeding_with construction including layir!.Q 
founda_tions for the steam and qas turbine halls. and havinq placed orders for the 
lllajor ecuiQ_r[Jent ( ae[!...erators. turblfl.J£§.., elc.) involved. 

Status Legal 

Op-Hsns-... for-Gancelli-ng----Greenfield--So:.rU-l-G-ontr-act 
::::~---:-JJlr:::re is conlract betvJeen the Dr9J2.9.n<_:mt and OPG reiating to the power station. 

Constcuction hiJs already commenced. 

• Cancellation of the project at this stage would involve the termination of the 
contract by the parties~. 

o ENF Leoai Services Branch has not been consulted prior to the announcement 
an \1._G1!f.Te n_tly __ QQ~.§ not fl£~.?.Art:dnf o rroSJ_liQ_Q_co n g~JD.l no a.D..Y.J::S!_9_©_!JJ dis C1L~'2].9_Q§ 
~LtD the P(ooonent. • 

"" Further---study--of--the-specifis---contrad--itself--and--the--provisions--sought--to--be 
utilized in-any- given- scenario -would be necessary-to- provide--further- cer-tainty -on 
remedies---available--to--each--party 
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resent-~irr;-e fr-ame-, 

Date: 

Prepared by: 

Approved by: 

September 26, 2011 

James P.H. Rehab 
Senior Counser 
5-6676 

Halyna Perun, AJDirector 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 
5-6681 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Calwell, Carolyn (EI;JERGY) 
September 27, 2011 ·1 0:30AM 
Lung, Ken (JUS); Perun, Halyna N. (EI~ERGY) 
RE: note re Mississauga Plant 
Greenfield South BN LSB (Sepl27-11) (f).cloc 

.,....:~;cni<s for ~~-:e suggestions, f<en. Please find attached a re-wor·ked and cleaned up note that responds to your feedback. 

C2ro!yn 

From: Lung, Ken (JUS) 
Sent: September 27,2011 9:44 AH 
To: Perun, Halyna N. (ENERGY); Calwell, Car·ofyn (E!,'CRGY) 
SurbJec.t: FV\1: note re f"iisslssauga P~ant 

F-1:ease cons:der· suggested changes. l:1tem:!ed aL lhis point to be an FYI note for readers. 

From: Perun, !-lalyna N. (ENERGY) 
Sent: September 26, 2011 5:27 PH 
To: Lung, l<en (JUS) 
Cc: Calwell, Car·olyn (!eNERGY) 
Subject: note re f\1isslssauga Plant 

Hi f<en -- as requested, a note on the MississauQa Picmt. Our legal b:·anch hc1s <"lOt bc-:en asked to provide any advice re 
cancellation. 

}{a(:yruJ 

r-~e,riVIIec N. i:::.s-n_;n 
A/Director 

Services Br·anch 
Ministries of Energy & Jnfr·astructure 
777 Bay Streei, 4th Floor, Suite 425 
To:·c:~to, ON rvi5C?.i 2E5 
Pi~: (416) 325-6681 I :=,3x: (416) 325-"1781 
bE ( L 16) li71-2Ci07 
E-m 21,: lie;' 'LI'!£icl::''c~:bu1'2'2lilllQ.J2CJ 

1\Jotice 
-T!"1is conlrTi!_mication may be solicitor/client priviieQed and contain confiden ial information i1tendc;c! only for lhe nco'-'"'"'" 
lo vvhmn it is addressed. Any dissemlnc,Uon or use of this information o hers than the intended recipient(s) is 
prchil:illeC. If you hcwE received this message in error please notify the wri er and permaner·iUy delete ihe rnessaQe and 
all attachfTier-:t:::.. Thank you 
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Briefing 
Legal ces 
Services Branch 

• Greenfield South Gas Generating Plant in Mississauga. 

~ Greenfield South Generating Station, is a 280 MW combined cycle natural gas plant 
under· construction in the City of Mississauga on a 4.5 hectare property at 2315 
Loreland Avenue (the "Greenfield project"). 

• The Greenfield project arose out of a Ministry of Energy Clean Energy Supply (CES) 
procurement process in 2004. This contract, with Greenfield South Power 
Corporation ("Greenfield Co."), was eventually assumed by the OPA. 

• The project was undertaken to meet local reliability needs for the Southwest and 
Westem GTA and has been positioned as part of the coal closure straterJY-

• The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and ·1.1 km from the nearest school. 

• On September 24, 2011, the government announced that construction of the 
gener·ating station would stop and that the station would be relocated. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zcn'.nq of the 
pmject site after a lengthy and protracted process. 

• In 2008, MOE granted all necessary environmental appmvals. 

• In March 2011, OPA reneqotiated the initial Commercial Operation Date (C.O.D.) 
with Greenfield Co., in recoqnition of lenqthy regulatory approvals and financing 
delays exper·ienced by Greenfield Co. The new C.O.D. is the third quarter (03) of 
2014. 

• In May 201 I, Greenfield Co. finalized its financinq an·anqements and the City of 
Mississauga issued Building Permits for the buildinq housinq the gener·ation 
equipment 

• !n June 2011, MOE announced that it will conduct an updated review of the approval 
r· the gas plant to asssss recent devsloprnsnts. 1\lo end-date was set for this 

process. 
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• In July 2011, Greenfield Co. reported that it had laid foundations for the steam and 
gas turbine halls and placed orders for the major equipment (generators, turbines, 
etc.). 

Status 

• There is contract between Greenfield Co. and OPG relating to the power station. 
Construction has already commenced. 

• Cancellation of the project at this stage would involve the termination of the contract 
by the parties. 

• ENE Legal Services Branch was not consulted prior to the announcement and 
currently does not have any information concerning any recent discussions with 
Greenfield Co. 

Date: 

Prepared by: 

Approved by: 

September 26, 2011 

James P.H. Rehob 
Senior Counsel 
5-6676 

Halyna Perun, A/Director 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 
5-6681 
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From: Lung, Ken (JUS) 
September 27,2011 12:15 PM Sent 

To: 
Subject: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
FW: note re Mississauga Plant 

Attachments: Greenfield South BN LSB (Sept 27-11) (f).doc 

Thank you. Just one small change near the end. It is "OPA" and not OPG? Is that correct? Thanks. 

From: Calwell, Carolyn (ENERGY) 
Sent: September 27, 2011 10:30 AM 
To: Lung, Ken (JUS); Perun, Halyna N. (ENERGY) 
""'"'J~'"-•· RE: note re Mississauga Plant 

Thanks for the suggestions, Ken. Please find attached a re-worked and cleaned up note that responds to your feedback. 

Carolyn 

From: Lung, Ken (JUS) 
Sent: September 27, 2011 9:44AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 

FW: note re Mississauga Plant 

Please consider suggested changes. Intended at this point to be an FYI note for readers. 

From: Perun, Halyna N. (ENERGY) 
Sent: September 26, 2011 5:27 PM 
To: Lung, Ken (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sul:!jE!ct: note re Mississauga Plant 

Privileged and Confidential 

Hi Ken -as requested, a note on the Mississauga Plant. Our legal branch has not been asked to provide any advice re 
cancellation. 

Haiyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 

1 



This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
SubJect: 
Attachments: 

Calwell, Carolyn (ENERGY) 
September 27, 20'11 12:3"r PM 
Rehob, ,larnes (ENERGY) 
FVV: note re Mississauga Plant 
Greenfield South BN LSB (Sept 27-'1 ·1) (f).doc 

For your flies- please see finai note attached. 

Carolyn 

From: Calwell, Carolyn (ENERGY) 
Sent: September 27, 2011 12:30 P!vl 
To: Lung, Ken (JUS); Perun, Halyna N. (ENERGY) 
Surbject: RE: note re l"lississauga Plant 

From: Lung, Ken (JUS) 
Sent: September 27 1 2011.12:15 Pf'v1 
To: Perun1 Ha!yna N. (ENERGY); Calwell, Carolyn (ENERGY) 

1mec:rr FVV: note re /Vlisslssauga Plant 

Thank you. Just one smcJ!i change near the end. !i is "OP/\" and not OPG? is thai correct? Thanks. 

From: Ccdweli, Carolyn (ENERGY) 
Sent: September 27, 201110:30 f.\f-1 
To: Lung, Ken (JUS); Perunr Ha!yna N. (ENERGY) 
Su1bject: RE: note re f\1lsslssauga Plant 

Ken. Please find altc)ched a re-vvorked arid cleaned up noti':; thai responds to your feecJbaci<. 

From: Lung, l<en (JUS) 
Sent: September D, 2011 'l:'f"i f\Ji 
To: Perun, Halyna f\J_ (ENERGY); Calwell, Carolyn (ENERGY) 

FVV: note re fv'fississauga Plant 

Piease consider suggested chanoes. Intended al this point to be an FYI note ·for rccJcJers. 

from: Perun, Haiyna N, (ENERGY) 
Sent: September 26, 2011 5:27 f'H 
To~ Lung, Ken (JUS) 
Cc: Calwell, Carolyn (ENi':RGY) 
Subject: note re Miss1ssauga Plant 



Hi Ken -as requested, a note on the Mississauga Plant. Our legal brancl1 has not been asked to provide any advice re 
cancellation. 

J{a[yna 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-rnail: HaJyna.Perun2@on lario .ca 

Notice 
This cornrnunication rnay be solicitor/client privileged and contain confidential information intended only lor the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. !f you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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)I 

Solicitor-Client 

of the Attorney 
Fln!Pfi'nn Note 

'-"!,Ja• :SAntllr:es Division 
- ENE/MOI 

• Greenfield South Gas Generating Plant in fv1ississauga. 

• Greenfield South Generating Station, is a 280 MVV combined cycle natural gas plant 
under construction in the City of Mississauga on a 4.5 hectare property at 2315 
Loreland Avenue (the "Greenfield project"). 

• The Greenfield project arose out of a Ministry of Energy Clean Energy Supply (CES) 
procurement process in 2004. This contract, with Greenfield South Power 
Corporation ("Greenfield Co."), was eventually assumed by the OPA. 

• The project was undertaken to meet local reliability needs for the Southwest and 
Wester·n GTA and has been positioned as part of the coal closure strategy. 

• The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 km from the nearest school. 

• On September 24, 20"r i, the government announced that construction of lhe 
generating station would stop and that the station would be relocated. 

;l} In 2C07, Ontario f\!Junlcipa! Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

• In 2008, MOE granted all necessary environmental approvals. 

• In March 2011, OPA renegotiated the initial Commercial Operation Date (C.O.D.) 
with Greenfield Co., in recognition of lengthy regulator·y approvals and financing 
delays experienced by Greenfield Co. The new C.O.D. is the third quarter (03) of 
2014. 

• In May 11, Greenfield Co. finalized its financing arrangemcmts and the City of 
Mississauga issued Building Permits for the building housing the generation 
equipment. 

• In June 201 I, MOE announced that it will conduct E:n updated review of the approval 
for the gas plant to assess recent developments. ~~o end-date was set for this 
process. 
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• In July 2011, Greenfield Co. reported that it had laid foundations for the steam and 
gas turbine halls and placed orders for the major equipment (generators, turbines, 
etc.). 

Status 

• There is contract between Greenfield Co. and OPA relating to the power station. 
Construction has already commenced. 

• Cancellation of the project at this stage would involve the termination of the contract 
by the parties. 

• ENE Legal Services Branch was not consulted prior to the announcement and 
currently does not have any information concerning any recent discussions with 
Greenfield Co. 

Date: 

Prepared by: 

Approved by: 

September 26, 2011 

James P.H. Rehab 
Senior Counsel 
5-6676 

Halyna Perun, A/Director 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 
5-6681 

2 



From: 
Sent: 
To: 
Cc: 
Subject: 

Privileaed and Confidential 

Perun, Halyna N. (ENERGY) 
October 7, 2011 4:05PM 
Rehob, James (ENERGY) 
Calwell, Carolyn (ENERGY) 
mississauga plant 

The Deputy has just relayed the following to me. The Premier called the SOC an hour ago- what he has asked is for 
options on the M'1ssissauga Gas Plant. He has asked for staff to be creative: policy and legal options. 

l...egal- ideas: how to stop the building of the plant: termination of contract; changing the set back rules; legislatfon io 
accornplish 

We've been asked to develop options for Tuesday afternoon or VVed. morning. Rick Jennings will be contact Kevin 
French at MOE. Trre Deputy has contact Colin Anderson and I have put in a call to Mike Lyle. 

SOC has asked the Premier to caution political staff not to talk about options, make promises etc 

I've advised the Deputy that I will likely need to engage CLOC on some of this and also MOE legal. He's fine with that. 

James- we've now spoken- so thanks for taking a crack at ideas- much appreciated. 

Thank you! 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
88 (416) 671-2607 
E-mail: H~!vn2.Perun2_@_ontariq.:..g:§ 

Notice 
This communication may be solicitor/client privileged and conta\n confldenUal information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

! 





From: Rehob, James (ENERGY) 
October 7, 2011 5:02 PM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 

Sen!: 
To: 
Cc: 
Subject: Cancelling Green South Gas Plant I Preliminary Advice on Options and Issues 

Privileged & Confidential Leoal Advice I Solicitor & Client Privileged 

October 7, 2011 

Good day, Halyna. You asked me to provide you with a list of considerations (options and issues) which could be 
considered in relation to the cancellation of the Greenfield South power plant, presently being constructed in 
Mississauga. Here are my views in this regard: 

References to commercial contract payments, damages and other funds will usually be cost-recovered from the rate
base. Hence, there will be rate-payer impacts. 

• OPTION i Since the OPA is the counterparty to the original 2005 contract (which arose out of the Ministry 
passing it the initiative to procure clean energy supply), direct !he OPA to take all necessary legal and commercial 
steps to cancel the contract, including but not limited to: 

c Directing the OPA to renegotiate the contract with a view to settlement, relocation or temporary 
(indefinite) suspension (would involve compensatory payments on a commercial basis likely plus premium 
for inconvenience, compensation for the cancellation/suspension of supplier contracts etc.) 
Termination on Notice (if timing permits) 

• Include notification of immediate stopping the flow of funds (recognizing that this will give rise to 
cascading liability claims from the proponent and all related suppliers against OPA re. the 
project) 

o Attempting to trigger force majuere provisions. 
o (Attempting to recharacterize the entire transaction from a gas-plant to something more environmentally 

innocuous such as biofuels if that would be any more acceptable to the community) 
Risk: Government and OPA would face commercial claims from the developer and any suppliers involved in the 
construction of the project, including gas companies constructing the gas line and supplying natural gas to the project
Union and En bridge are large, powerful, well-connected entities and this should form part of the considerations. Note: in 
contrast with Option 2 below, that having the OPA cancel the contract keeps the liability with the OPA as the primary 
target, although the Crown would likely be added to any suit brought by the developer going forward. Proponent will 
explore whether Government has braached the discriminatory action (Government/legislature changing law causing 
commercial harm) clause under the contract (You noted that the contract itself may provide for the overarching liability 
limitation- capping liability at the total of sunk costs. I wonder whetl1er this includes ongoing supplier contracts, etc.) 

• OPTION 2: Government could (together with OPA) arrange settlement discussions with the developer, (directing 
either explicitly or implicitly the OPA to engage and participate with Government in these settlement discussion)
OPTION 2A could even consider having OPA re-assign the contract back over to the Crown (a commercial step) 
and allow Government all and immediate authority to negotiate directly with the developer. 

o Government can then directly participate and control the negotiation process and make all major 
decisions independent of the OPA (avoiding OPA internal decision/approval processes, such as Board of 
Director approvals, which could slow timing) 

Risk: Government would be the sole (primary) location for all contract damages suits of developer and suppliers. 

• OPTION 3: While quite weak, the Government could consider bringing an Application for lnjuctive 
Relief (ex parte) if it can prove that there is a serious issue to be tried by the court, that irreparable harm will 
ensue if the relief sought (the immediate stopping of construction) is not granted, and that the balance of 
conveniences favours the court granting the injunction (issuing a declaratory order ordering the construction to 
cease). I believe that this would likely have to proceed as part of a wider action (e.g. the Court may wish to see 
that the matter was part of a claim and not a stand-alone issue for it to resolve), but this would have to be 
confirmed with CLOC. 

l 



• OPTION 4: OIC and Directive to OEB which could explore adding additional license conditions to the licensee's 
(Developer's) license that required it to meet, or prove to the OEB that will be in a position to meet, any new 
environmental requirements provided for the Ministry of Environment or Ministry of Natural Resources, assuming 
that MOE imposes new requirements as part of its ongoing review being conducted since July, 2011. (Weak 
legislative basis since OEB does not have a primary role in environmental review and OEB has already granted 
leave to construct.) 

I wish to acknowledge the kind assistance of Jennifer, who assisted me in brainstorming and locating documents- thank 
you. 

Kindly, 
James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to wl1om it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Subject: 

FYI-

Halyna N. Perun 
A/Director 
Legal Services Branch 

Perun, Halyna N. (ENERGY) 
October 7, 2011 5:23PM 
Calwell, Carolyn (ENERGY) 
FW: Mississauga Gas Plant 

iviinistries of Energy & lnfrast1·ucture 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB ( 416) 671-2607 
E-m all: !:ler!Yr&f::".§f_LJJJZ::QJJ11Ji~2.&£l 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the fntencled recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 7, 2011 5:21 PM 
To: Wilson, l~alliha (JUS) 
Cc: Harrison, Troy (JUS); Lung, Ken (JUS); Roszell, Rand (ENE) 
Subject: Mississauga Gas Plant 

Privi/eaed and Confidential 

The Secretary of the Cabinet has conveyed to Energy a request from the Premier that Energy work with the Ontario 
Power Authority and Environment to deveiop legal ancl negotiating options with respect to the Mississauga Gas Plant 

You rnay recail that the Liberals did say that if elected they would cancel the Plant Energy is now being asked to 
brainstorm on options. The SOC has invited Energy (OM and ADM Rick Jennings), Environment (ADM Kevin French) and 
the OPA (CEO Colin Anderson and General Counsel Mike Lyle) to a meeting on Wed. morning to discuss this further. I 
have been invfted to attend. 

The SOC has cautioned the Premier to caution his staff, the Ministers' and thelr staffs not to discuss any way forward with 
the company building the plant. 

We'll be meeting with the Energy clients on Tuesday morning to assist in developing the options- at this point I am not 
sure whether the SOC expects a written product or whether she'd like to simply discuss orally- but I'll keep you posted as 
i learn more. 

FZegards, 

_1{a[yM 

Halyna N. Perun 
NDirector 



Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON lv15G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Perun, Halyna N. (ENERGY) 
October 7, 2011 5:25 PM 
Rehob, James (ENERGY) 
Calwell, Carolyn (ENERGY) 
RE: Cancelling Green South Gas Plant I Preliminary Advice on Options and Issues 

Many thanks James- Garry and Allan in Rick's shop will be working on options on Tuesday. I did let Rick know that 
you'd be willing to assist them in developing the options. Thanks for this and have a good weekend. 

J{afyrdl. 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 /Fax: (416) 325-1781 
BB (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

l~otice 

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please noiify the writer and permanently delete the message and 
all attachments. Thank you. 

-------------
From: Rehob, James (ENERGY) 
Sent: October 7, 2011 5:02 Pr"l 
To: Perun, Halyna N, (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 

Cancelling Green South Gas Plant I Preliminary Advice on Options and Issues 

Privileoed & Confidential Leoal Advice I Solicitor & Cfient Privileged 

October 7, 2011 

Good day, Haiyna. You asked me to provide you with a list oi considerations (options and issues) which could be 
considered in relation to the canceliation of the Greenfield South power pi ant, presently being constructed in 
M!ssissauga. Here are my views in this regard: 

References to commercial contract payments, damages and other funds will usually be cost-recovered from the rate
base. Hence, there will be rate-payer impacts. 

' OPTION 1 Since the OP/\ is the counterparty to the original 2005 contract (which arose out of the Ministry 
passing it the initiative to procure clean energy suppiy), direct the OPA to take all necessary legal and commercial 
steps to cancel the contract, including but not limited to: 

c Directing the OPA to renegotiate the contract with a view to settlement, relocation or temporary 
(indefinite) suspension (would involve compensatory payments on a commercial basis likely plus premium 
for inconvenience, compensation for the cancellation/suspension of supplier contracts etc.) 

cc Termination on Notice timing permits) 
' Include notification of immediate stopping the fiow of funds (recognizing that this will give rise to 

cascading liability claims from the proponent and all related suppliers against OPA re. the 
project) 



o Attempting to trigger force majuere provisions. 
o (Attempting to recharacterize the entire transaction from a gas-plant to something more environmentally 

innocuous such as biofuels if that would be any more acceptable to the community) 
Risk: Government and OPA would face commercial claims from the developer and any suppliers involved in the 
construction of the project, including gas companies constructing the gas line and supplying natural gas to the project
Union and Enbridge are large, powerful, well-connected entities and this should form part of the considerations. Note: in 
contrast with Option 2 below, that having the OPA cancel the contract keeps the liability with the OPA as the primary 
target, although the Crown would likely be added to any suit brought by the developer going forward. Proponent will 
explore whether Government has breached the discriminatory action (Government/Legislature changing law causing 
commercial harm) clause under the contract. (You noted that the contract itself may provide for the overarching liability 
limitation- capping liability at the total of sunk costs. I wonder whether this includes ongoing supplier contracts, etc.) 

• OPTION 2: Government could (together with OPA) arrange settlement discussions with the developer, (directing 
either explicitly or implicitly the OPA to engage and participate with Government in these settlement discussion)
OPTION 2A could even consider having OPA re-assign the contract back over to the Crown (a commercial step) 
and allow Government all and immediate authority to negotiate directly with the developer. 

o Government can then directly participate and control the negotiation process and make all major 
decisions independent of the OPA (avoiding OPA internal decision/approval processes, such as Board of 
Director approvals, which could slow timing) 

Risk: Government would be the sole (primary) location for all contract damages suits of developer and suppliers. 

• OPTION 3: Injunction: While quite weak, the Government could consider bringing an Application for lnjuctive 
Relief (ex parte) if it can prove that there is a serious issue to be tried by the court, that irreparable harm will 
ensue if the relief sought (the immediate stopping of construction) is not granted, and that the balance of 
conveniences favours the court granting the injunction (issuing a declaratory order ordering the construction to 
cease). I believe that this would likely have to proceed as part of a wider action (e.g. the Court may wish to see 
that the matter was part of a claim and not a stand-alone issue for it to resolve), but this would have to be 
confirmed with CLOC. 

• OPTION 4: OIC and Directive to OEB which could explore adding additional license conditions to the licensee's 
(Developer's) license that required it to meet, or prove to the OEB that will be in a position to meet, any new 
environmental requirements provided for the Ministry of Environment or Ministry of Natural Resources, assuming 
that MOE imposes new requirements as part of its ongoing review being conducted since July, 2011. (Weak 
legislative basis since OEB does not have a primary role in environmental review and OEB has already granted 
leave to construct.) 

I wish to acknowledge the kind assistance of Jennifer, who assisted me in brainstorming and locating documents -thank 
you. 

Kindly, 
James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
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prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

' ·' 





From: 
SLnt: 
To: 

Perun, Halyna N. (ENERGY) 
October 7, 2011 5:33PM 
Calwell, Carolyn (ENERGY) 

Subject: RE: Cancelling Green South Gas Plant I Preliminary Advice on Options and Issues 

Spoke ·'i' Mike Lyle and he's going to send us the contract when he digs it up- Tuesday-

Jfafyna 

Halyna N. Peru n 
A/Director 
Legal Services Branch 
Min'ls\r'ieS of Energy & lnirastructure 
777 Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph (416) 325-6681/ Fax: (416) 325-1781 
88 (416) 67'1-2607 
E-mail: Ha!yna.Perun2@ontarlo.ca 

Notlce 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s} 
to whom it is addressed. Any d\sseminatlon or use of this information by others than the ·Intended reclp·1ent(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Calwell, Carolyn (ENERGY) 
Sent: October 7, 2011 5:32 PlvJ 
To: Perun, Halyna N, (ENERGY); Rehab, James (ENERGY) 
Subje:ct: Re: Cancelling Green South Gas Plant I Preliminary Advice on Options and Issues 

! am happy to help, James, if you need it. I'll also keep an eye on my bb in case this progresses over the weekend. 

Carolyn 

From: Perun, Halyna N, (ENERGY) 
To: Rehab, James (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Fri Oct 07 17:24:48 2011 
Subje:ct: RE: Cancelling Green South Gas Plant 1 Preliminary Advice on Options and Issues 

Many thanks James- Garry and Allan in Rick's shop will be working on opt1ons on Tuesday. [did let R'1ck know that 
you'd be willing to assist them in developing the options. Thanks for this and have a good weekend. 

Jfafyna 

Ha!yna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 B8y Street, 4th Floor, Suite 425 

l 



Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message lind 
all attachments. Thank you. 

From: Rehab, James (ENERGY) 
Sent: October 7, 2011 5:02 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: Cancelling Green South Gas Plant I Preliminary Advice on Options and Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileaed 

October 7, 2011 

Good day, Halyna. You asked me to provide you with a list of considerations (options and issues) which could be 
considered in relation to the cancellation of the Greenfield South power plant, presently being constructed in 
Mississauga. Here are my views in this regard: 

References to commercial contract payments, damages and other funds will usually be cost-recovered from the rate
base. Hence, there will be rate-payer impacts. 

• OPTION 1 Since the OPA is the counterparty to the original 2005 contract (which arose out of the Ministry 
passing it the initiative to procure clean energy supply), direct the OPA to take all necessary legal and commercial 
steps to cancel the contract, including but not limited to: 

o Directing the OPA to renegotiate the contract with a view to settlement, relocation or temporary 
(indefinite) suspension (would involve compensatory payments on a commercial basis likely plus premium 
for inconvenience, compensation for the cancellation/suspension of supplier contracts etc.) 

o Termination on Notice (if timing permits) 
• Include notification of immediate stopping the fiow of funds (recognizing that this will give rise to 

cascading liability claims from the proponent and all related suppliers against OPA re. the 
project) 

o Attempting to trigger force majuere provisions. 
o (Attempting to recharacterize the entire transaction from a gas-plant to something more environmentally 

innocuous such as biofuels if that would be any more acceptable to the community) 
Risk: Government and OPA would face commercial claims from the developer and any suppliers involved in the 
construction of the project, including gas companies constructing the gas line and supplying natural gas to the project
Union and En bridge are large, powerful, well-connected entities and this should form part of the considerations. Note: in 
contrast with Option 2 below, that having the OPA cancel the contract keeps the liability with the OPA as the primary 
target, although the Crown would likely be added to any suit brought by the developer going forward. Proponent will 
explore whether Government has breached the discriminatory action (Government/Legislature changing law causing 
commercial harm) clause under the contract. (You noted that the contract itself may provide for the overarching liability 
limitation- capping liability at the total of sunk costs. I wonder whether this includes ongoing supplier contracts, etc.) 

• OPTION 2: Government could (together with OPA) arrange settlement discussions with the developer, (directing 
either explicitly or implicitly the OPA to engage and participate with Government in these settlement discussion)
OPTION 2A could even consider having OPA re-assign the contract back over to the Crown (a commercial step) 
and allow Government all and immediate authority to negotiate directly with the developer. 

o Government can then directly participate and control the negotiation process and make all major 
decisions independent of the OPA (avoiding OPA internal decision/approval processes, such as Board of 
Director approvals, which could slow timing) 

Risk: Government would be the sole (primary) location for all contract damages suits of developer and suppliers. 

2 



·"'" ® ~OPTION 3: VVh!le quite weak, the Government coufd consider bringing an Application for lnjuctive 
Relief (ex parte) if it can prove that there is a serious issue to be tried by the court, that irreparable harm will 
ensue if the relief sought (the immediate stopping of construction) is not granted, and that the balance of 
conveniences favours the court granting the injunction (issuing a declaratory order ordering the construction to 
cease). I believe that this would likely have to proceed as part of a wider action (e.g. the Court may wish to see 
that the matter was part of a claim and no\ a stand-alone 'tssue for it to resolve), but this would have to be 
confirmed with CLOC. 

• OPTION 4: OIC and Directive to OEB which could explore adding additional license conditions to the licensee's 
(Developer's) license that required it to meet, or prove to the OEB that will be in a position to meet, any new 
environmental requirements provided for the Ministry of Environment or Ministry of Natural Resources, assum'tng 
that MOE imposes new requirements as part of its ongoing review being conducted since July, 2011. (Weak 
legislative basis since OEB does not have a primary role in environmental review and OEB has already granted 
leave to construct.) 

I wish to acknowledge the kind assistance of Jennffer, who assisted me in brainstorming and locating documents -thank 
you. 

Kindly, 
James 

James P, H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 415-325-6676 
Fax: 416-325-1781 
1 ames. rehob(Q)ontario .ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. lf you have rece'1ved thls message in error piease notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Prh;lleged and Confident'lal 

Perun, Halyna N. (ENERGY) 
October 10, 2011 9:21 PM 
Slater, Craig (JUS) 
Calwell, Carolyn (ENERGY); Roszell, Rand (ENE) 
Fw: Mississauga Gas Plant 

Hi Craig- Hope you had a restful weekend. This is a head's up that we may need the assistance of your office tomorrow 
on a rather urgent bas'rs 'rn develop'rng options for the SOC's rev'1ew that outl'rne how to move forward w'rth a l'rb promise 
that the Mississauga Gas P!ant would not be proceeding (see below) at its current location. We'll be meeting with clients 
to support the development of options tomorrow morning and they may want to know, for example, the feasibinty of 
bringing an application for an injunction. The contract !s between a private co and the Ontario Power Authority(! be\leve 
based on same template as the TransCanada one)- we've not seen that contract as yet. The company has the requisite 
approvals (environmental and municipal- though the Minister of Environment had announced in June that lviOE will 
conduct an updated review of the approval) to proceed with construction and there has apparently been quite a lot of 
activity on the site -despite the pronouncement that the plant would not be proceeding should the libs get reelected. The 
SOC has asked ENERGY and Environment to work on creative options - legal and other. I have not heard more on this 
over the weekend but expect that we'!! be havfng a very busy day tomorrow preparing for the meeting with the SOC VVed 
morning. Either Carolyn or l wi!l be in touch with you further on this in the morning. Thank you 

Halyna Perun 
A\Director 
Pl1: 416 325 6681 
BB 416 571 2607 

Sent using BlackBerry 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, Maliiha (JUS) 
Cc: Harrison, Troy (JUS); Lung, Ken (JUS); Roszell, Rand (ENE) 
Sent: Fri Oct 07 17:21:28 2011 
Su!)jE,ct: fvJississauga Gas Plant 

Privilea?d and r:;:onfidentiEJl 

The Secretary of the Cabinet has conveyed to Energy a request from the Prem"1er that Energy work with the Ontario 
Power /-\uthority and Env!ionment to develop legai and negotiating options with respect to the Mississauga Gas Plant 

You may recall that the Libera is did say that if elected they would cancel the Plant. Energy is now being asked to 
brainstorm on options. The SOC has invited Energy (OM and ADM Rick Jennings), Environment (ADM Kevin French) and 
the OPA (CEO Colin Anderson and General Counsel Mike Lyle) to a meeting on Wed. morning to discuss this further. I 
have been invited to attend. 

The SOC !las cautioned the Premier to caution his staff, the Ministers' and Uleir staffs not to discuss any way forNard with 
the company building the plant. 

V"Ve'li be meeting with the Energy clients on Tuesday morning to assist in developing the options~ at this point ! am not 
sure whether the SOC expects a written product or whether she'd like to simply discuss orally- but I'll keep you posted as 
! !earn more. 

Regards, 

J{afytw 



Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Privilaaed and Confidential 

Perun, Halyna N. (ENERGY) 
October 11, 2011 1:59 PM 
Wong, Taia (JUS); Slater, Craig (JUS); Scarfone, Janet (JUS); Salim, Fateh (JUS) 
Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
FW: Missisauga 
Amended and Restated CES Contract with Greenfield South dated March 16 2009.pdf 

Just received- There appears to have been some r81uctance in sharing this ... 

Halyna N. Perun 
I'JDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, ath Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential info1·mation intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. 1f you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Michael Lyle [mailto:Michaei.Lyie@powerauthority.on.ca] 
Sent: October 11, 2011 1:49PM 
To: Perun, Halyna N. (ENERGY) 
Suitlje:ct: RE: Missisauga 

See attachi::d copy of the contract. 

Michaei Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Ref)ulatory Affairs 
Ontario Powe~ Authority 
120 Adelaide )3treet West. Suite 1600 
Toronto, Ontario, rv15H 1T i 
Direct 4 i 6-969-6035 
Fax: 4 i 6.969.6383 
Em all: fD)chael. iyle(ci)po~era~,;LtbQr·itv .oo.c£ 

This e--mail rm~ssage and any flies iransmilted witl'i it me lnte~nded only fm the narned r.:::cipiem(s} above and ITli'lY contain information thai is privileged, confidential 
and;o~ exern;Ji trom disclosure under applicable iavv. If you are not the intended recipient(s), any dissemination, distribution or copying of t!lis e-m ali mes::o.age or 
any flies tr~msrni!led ~vith iris ~-;triciiy prohibitE:d. If you have rc:ceived this message in error, or a'e not tile nar-:-led recipient(sj, piease notify the sender immediciely 
and dele1e this e-rnaii rnessage 



This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law, If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited, If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: October 11, 2011 12:43 PM 
To: Michael Lyle 
Subject: RE: Missisauga 

I am on a conference call now- will call you shortly? 

HaEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete tile message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 12:03 PM 
To: 'f'lichael Lyle' 
Subject: RE: Missisauga 

Privileged and Confidential 

I should tell you that I also left a message for Susan Kennedy (that was before I heard your two vms as I thought you 
hadn't responded) asking her for the contract. A this point I need to know if you would be prepared to provide the contract 
to me- if not, then I need to let my Deputy know this as he had asked me to follow up with you to obtain it. Thank you 

HaEyrza 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 
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Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 11:58 AM 
To: 'Michael Lyle' 
Subie!ct: RE: Missisauga 

Hi- I missed your replies- I do need to speak with you- are you around now? 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON lv15G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be sollcitor/ciient privileged and contain confidential information Intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipfent(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 9:34AM 
To: 'Michael Lyle' 

Missisauga 

Privileged and Confident£9.1 

Hi i\~ike- Do you have the contract for me please? Also- I understand that Rick reviewed the issues with you and ls 
putting together a deck (not sure if it's a joint deck- with the OP!~.)- would like lo touch base with you about an this this 
morning sooner than later- thanks 

Jfafyna 

Halyna 1'<1. Perun 
/tJD1rector 
Legal Services Branch 
t~,~inistries of Energy & Infrastructure 
777 Bay Street, 4til Floor, Suite 425 
Toronto, ON lv15G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-"1781 
88 (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 
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Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 7, 2011 3:28PM 
To: Michael Lyle 
Subject: Please call 

Hi Mike - I hope to talk to you before the weekend - Please call me when you can -Thank you 

Jfa[yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Reference: Amended Contract 
Proiecct: Greenfield South 

PRJ'\'ll"EG:.ED AND CONFIDENTIAL 

A.MENDED AND (ARCES) 

• artd -

ONTARIO POWER 

DATED as of the 12'' day of Aprll, 2005 

th and amended and restated as of the 16 day of March, 2009 

--- ··----------------
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This Amended and Restated Clean Energy Supply Contract (tlle "ARCES 
Contract") is dated as of the 12°' day of April, 2005 and amended and restated as of the 16" day 
of March, 2009 (the "Amendment and Resbltement Date") between Greenfield South Power 
Corporation, (formerly Greenfteld 407 Power Corporation) a corporation incorporated under the 
laws of Ontario (fue "Supplier"), and fue Ontario Power Authority (the "Buyer"), The Supplier 
and the Buyer Etre each referred to herein as a "Party" and collectively as the "'J}artiesl'. 

WHEREAS the Supplier's proposal, among others, was selected by the 
Government of Ontario following a request for proposals dated September 13, 2004, as amended, 
to solicit the long-term supply of approximately 2,500 MW of new clean generating capacity and 
demand-side projects in Ontario (the MW 

AND WHEREAS tbe Supplier and the Buyer executed a Clean Energy Supply 
Contract dated as of the 12'h day of April, 2005 (Lhe "Original CES Contract") in order to 
formalize Ll}e long-term contractnal arrangements for the Snpplier to develop and operate the 
Contract FaciLity, and to supply Electricity and Related Products ii'om tbe Contract Facility, 
directly or indirectly, to the IESO-Adminislercd Markets or to an End-User (as defined therein); 

AND WHEREAS, due to events of Force Majeure, the development of the 
Contract Facility has suffered extensive delays; 

AND WHEREAS the Parties wish to amend and restate the Original CES 
Contract and enter into this ARCES Contract in order to provide for amended contracllJal 
arrangements for tbc Supplier to develop and operate the Contract Facility; 

NOW THEREFOHE, in consideration of the mutual agreements set forlh herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
ackno-.vledgedj and intending to be legally bound, the Parties agree as follo\vs: 

1.1 Definitions 

ARTICLE 1 
DEFINITIONS 

In addition to the ten11s defined herein~ the :foliovving capitalized tenns shall bave the 
meanings staLed below when used in this Agreement: 

"2,500 MW RFP" has the meaning ascribed to it in the Recitals, 

or 'tAccn has the meaning ascribed to it in Exhibit J. 

" means any Person that: (i) Ccmirols a Party; (ii) is Contro11ed a Party; or (iii) is 
Controlled by the same Person that Controls a Party, 
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"Agreement" means this ARCES Contract as it may be amended, restated or replaced from time 
to time. 

"Amendment and Restatement Date" has the meaning ascribed to it in the Recitals. 

"Ancillary Se1-vices" has the meaning ascribed to it in the IESO Market Rules. 

"Annual Average Contract Capacity" means the simple average, expressed in MW, of the 
Summer Contract Capacity and the Winter Contract Capacity. 

"Annual Operating Plan" has the meaning ascribed to it in Section l5.3(b)(ii). 

"Arbitration Panel" has the meaning ascribed to it in Exhibit K. 

"ARCES Contract" has the meaning ascribed to it in the Recitals hereto. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of the 
Income Tax Act (Canada) or that such Persons, as a matter of fact, deal with each other at a 
particular time at arm's length. 

"Assignee" has the meaning ascribed to it in Section 16.5(c). 

"Assignment Period" has the meaning ascribed to it in Section 16.5(e). 

"Assumed Deemed Dispatch Payment" means an amount equivalent to the Monthly Payment 
that would have been payable by the Buyer to the Supplier or payable by the Supplier to the 
Bnyer in a given Settlement Month, as the case may be, if the Contract Capacity of the Contract 
Facility had been subject to the Deemed Dispatch Option for all homs in the entire Settiement 
Month. 

"Automatic System Voltage Support" means the capability of the Contract Facility to, both 
automatically and under the direction of the IESO, respond to changes in system voltage in snch 
a manner as to control these changes within an acceptable range and which requires the 
automatic or manual adjustment in production or absorption of reactive power by the Contract 
Facility. Automatic System Voltage Support shall be deemed to be provided if the requirements 
set out in Section 2.8(d) have been met. 

"Availability" or" A V" has the meaning ascribed to it in Exhibit E. 

"Average Test Capacity" has the meaning ascribed to it in Section 15.6(d). 

"Bank Act" means the Bank Act (Canada), as amended from time to time. 

"BTU" means British thermal unit (HHV). 

"Business Day" means a day, other than a Satmday or Slmday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 



- 3 -

"Tl:m"''·" means the Ontario Power Authority and its successors and permitted assigns, 

has the meaning ascribed to it in Section 10.3. 

"Buyer Security" has the meaning ascribed to it in Exhibit G. 

··><nv<>r Statement'' has the meaning ascribed to it in. Section 1 2.2(g). 

\Vebsiie" means the website of the Buyer loeated at URL 
\VVtV/.powerauLhoritv.on.calgp or such other URL as the Buyer n1ay notify to the Supplier from 
time to tin1e. 

"Cancellation Notice" has the meaning ascribed to it in Exhibit G. 

"Cancelled Directed Order", with respect to the Directed Dispatch Option, has t'"te 
meaning ascribed to it in Exhibit G. 

has the meaning ascribed to it in Section 15.6(a), 

"Capacity Confirma!ion" has the meaning ascribed to it in Section 15.6(c). 

"Capacity Products~~ me.ans any products related to the rated, continuous load-carrying 
capability of a generating facility to generate and deliver Electricity at a given time. 

"Capacity Redaction Factor" or "CRF" shall be an amount equivalent to .0 until, and to the 
extent, determined otherwise pm·suant to Sections 15.6(e) and (f). 

"CE:S means a clean energy supply contract entered into by the Ontario Power 
Authority in accordai1ce with the directive issued by the Ontario Minister of Energy to the 
Ontario Power Authority dated March 24,2005. 

"'Clahn'' means a 
otherwise, 

"ConimerdaJ 

attained. 

or cause o:f action in contract; in tort~ under any Laws and Regulations or 

bas the meaning ascribed to it in Section 2.6(a). 

Date~1 means the date on vvhich Cmnmercial Operation is 

"Commercially Reasonable Efforts" means efiorts which are designed to enable a Party, 
directly or ]_ndirectly) to satisfy a condition to) or otherwise assist in the consun11nation of) the 
transactions contemplated by this Agreement and which do not requiTe the perforrning Party to 
expend any funds or assume liabilities, other than expenditures and liabilities which are 
reasonable ln nature and nnwlmt in the context of the transactions conten1plated by this 
Agreement 

"Company Representative" has the meaning ascribed to it in Section I 5.1, 
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"Completion and Performance Security" has the meaning ascribed to it in Section 6.1(a). 

"Confidential Information" means all information thai has been identified as confidential and 
which is furnished or disclosed by the Disclosing Party and its Representatives to the Receiving 
Party and its Representatives in connection "~th this Agreement, whether before or after its 
execution, including all new information derived at any time from any such confidential 
information, but excluding: (i) publicly-available information, unless made public by the 
Receiving Party or its Representatives in a manner not permitted by this At,'feement; (li) 
information already known to the Receiving Party prior to being furnished by the Disclosing 
Party; and (iii) information disclosed to the Receiving Party from a source other than the 
Disclosing Party or its Representatives, if such source is not subject to any agreement with the 
Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) infmmation that is 
independently developed by the Receiving Party. 

"Confidentiality Undertaking" means a confidentiality undertaking in the form of Exhibit W. 

"Connection Agreement" means the agreement entered into by a Transmitter with ti1e Supplier 
with respect to the connection of the Contract Facility to a Transmission System in accordance 
with the Transmission System Code and governing the terms and conditions of such connection. 

"Connection Cost Recovery Agreement" means the agreement entered into by a Transmitter 
with the Supplier v,itl1 respect to the recovery of costs witl1 respect to the com1ection of the 
Contract Facility to a Transmission System in accordance with the Transmission System Code. 

"Connection Costs" mean those costs which are payable by the Supplier related to the reliable 
connection of the Contract Facility to a Transmission System, a Local Distribution System, or an 
End-User Load, as applicable, as more particularly specified pursuant to the System Impact 
Assessment, Customer Impact Assessment, and Connection Impact Assessment, as applicable. 
For greater certainty, Cormection Costs shall not include System Upgrade Costs. 

"Connection Point" means the electrical point or points of connection, as defined in the IESO 
Market Rules, between the Contract Facility and the IESO-Controlled Grid and as specified in 
Exhibit A. For certainty, the Connection Point is defined by reference to electrical connection 
points. 

"Contingent Support Payment'' or "CSP" means the positive amount, if any, by which ti1e 
Total Monthly Fixed Capacity Payment exceeds the Imputed Net Revenue for a Settlement 
Month, expressed in Dollars and calculated in accordance with Exhibit J. 

"Contract Capacity" means, as applicable, the Summer Contract Capacity or Winter Contract 
Capacity, expressed in MW. 

"Contract Faci!Hy" means the extent to which the Facility 1s used to produce the Contract 
Capacity and Related Products. 

"Contract Facility A.mendmcnt" has the meaning ascribed to it in Section 2.1 (c). 
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"Contract Heat Rate" or "CHR" means, as applicable, the Summer Contract Heat Rate or the 
Winter Contract Heat Rate, expressed in MMBTll!MWh using higher heating value. 

Year" means a twelve (12) month period during the Ten11 which begins on the Term 
Con1mencement Date or a..n anniversary date thereof. 

"Control" means, with respect 1o any Person at <my time, (i) holding, whether directly or 
indirectly~ as owner or other beneficiary~ other than solely as the beneficiary of an unrealized 
security interest~ securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint flft:y percent (50o/o) or more of the individuals \:vho are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of thai Person1 whether direct or indirect cmd v;hether through the ownership of securities 
or ovvnership interests: by contTact or trust or oulenvise. 

has the meaning ascribed to it in Exhibit L, 

"CPT' or "Consurner Price. Index': means the consumer price index for "All Itcn1s~' published 
or established by Statistics Canada (or its successors) for any relevant calendar month in relation 
to the Frovince of Ontario. 

has the meaning ascribed to it in Exhibit J. 

"Credit means, (i) with respect to the Supplier (or the Guarantor, if a GuaraJ1tce is in 
place) (A) its long-term senior unsecured debt rating (not supported by lhird pm1y credit 
enhancement) or (B) the lower of its issuer or corporate credit rating~ as applicable, in either case 
being the lower provided by S&P, Moody's or DBRS or any other established aDd reputable debt 
rating agency1 to by the Parties fron1 time to time: each acting reasonably~ and (ii) \Vith 
respect to any other Person) its long-term senior unsecured debt rating or ]ts deposit rating as 
provided by Moody's, S&P, DBRS, or, if such Person is a finaDcial institution, Fitch IBCA, or 
any oL~er established and reputable rating agency: as agreed to by the Parties) acting reasonably: 
frorr1 tirne to tirne, 

"Creditworthiness Value" has the meani11g ascribed to it in Section 6.4(b). 

means a com.bustion turbine-generator. 

~'Custorner Impact means a study conducted by a Transrnitter to assess the impact 
of the connection of the Contract Facility on the transmission custon1ers in the area. 

means a forward market, established under the IESO 
lv1arket Rules or othenvise, for Electricity or for Electricity 8 .. nd Related Products for each hour 

a g1ven that clears the day before based upon subn1itted bids to buy and oilers to sell, and 
shall include} for purposes of t11is Agreement, such other n1echanis1ns or amendments to the 
IESO Market Rules to enhance pre-dispatch scheduling and unit commitment of generators on a 
day-ahead basis. 

"DBRS" n1eans Dominion Bond Rating Service Limited or its successors. 
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"DDO" has the meaning ascribed to it in Exhibit L. 

"Debtor" has the meaning ascribed to it in Exhibit L. 

"Deemed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Interval" or "DDI" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Deemed Shut-Down Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up" or "DcemSU" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up Hour" has the meaning ascribed to it in Exhibit J. 

"Delivery Point" means the reference point determined in accordance with the IESO Market 
Rules and used for settlement purposes in the real-time mmkets. 

"Directed Dispatch Hour" has the meaning ascribed lo it in Exhibit .J. 

"Directed Dispatch Inten'al" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Directed Dispatch Order" means a Directed Dispatch Order (DA) or Directed Dispatch Order 
(LT), as applicable. 

"Directed Dispatch Order (DA)" means a daily directed dispatch order issued by the Buyer in 
the form attached as Exhibit 1-I. 

"Directed Dispatch Order (L T)" means a long term directed dispatch order issued by the Buyer 
in the fon11 attached as Exhibit 1-1. 

"Directed Production Interval" has the meaning ascribed thereto in Exhibit J. 

"Directed Shut-Down Hour" is the last hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Directed Start-Up" or "DirSU" has the meaning ascribed to it in Exhibit J. 

"Directed Start-Up Hour" is lhe first hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Disclosing Party", with respect to Confidential Information, is tlle Party providing or 
disclosing such Confidential Information and may be the Buyer or the Supplier, as applicable. 

"Discriminatory Action" has the meaning ascribed to it in Section 13.L 
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Action Compensation" has the meaning aseribed to it in Section 13.2. 

"Discdminatory Action Compensation Amonnt" has the meaning ascribed to it in 
Section !3.3(e)(i). 

Action Compensation Notice" bas the rnea_Ding ascribed to it m 
S . ]""('(') eCtlOD . .),.J C)J .. 

has the n1e<:U1ing ascribed to it in Section 3. 1. 

"D,isl>altch:er·" has the meaning ascribed to il in Section 3.3. 

40DoH2.rs~\ or "'$ 1
' m.eans Canadian dollars and cents. 

lime. 

Credits'~ n1eans the credits c1ssociated 1vith the amount of emissions to tbe 
avoided by reducing the e1nissions below the lower of actual historlcal en1issions or 

regulatory limits~ including "emission reduction credits~' as defined in 0. Reg. 397/01 nmdc 
under L~e Environmental Protection Act (Ontario)~ as amended fron1 time to lime, or such other 
regulation as may be pror11ulgated under the Environnu:ntal Protection Act (Ontario). 

"End-User'' rneans a Person \Vho owns or operates an End-User Load. 

~..End-User means a load facility which utilizes electricity suppEed through a direct 
connection to the Transmission System, the Local Distribution System or the Faciliry. 

"Environmental and Site l'lan Milestone means ail environmental tmd site plan 
approvals and permits necessary or appropriate for constn:ction of the Facility to commence 
(i_nc.luding site preparation and installation or transportation of equipn1ent to Lhe site). 

means enviromnental attributes associated \Vith a generating 
facility having decreased environmental impacts~ and includes: 

(a) rights to any fw1giblc or non-fungib]e attributes, whether arising from the 
generating facility itself from the interaction of the generating facility with the 
IESO-Conlmlled Grid or because of applicable legislation or voluntary programs 
established by Governmental Authorities; 

(b) any and all rights relating to the nature of the energy source as n1ay be defined 
and awarded through applicable legislation or voluntary progrmns. Specific 
environmental attributes inciudc ownership rights to Emission Reduction Credits 
or entitlements resulting from interaction of the generating facility vvith the IESO
Controlled Grid, or as specified by applicable legislation or voluntary programs, 
and the right to qualif)r and register these with competent authori-ties; and 
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(c) all revenues, entitlements, benefits, and other proceeds arising from or related to 
the foregoing. 

"EPC Contract" means the engineering, procurement and construction contract for the Contract 
Facility entered into by the Supplier 1md the EPC Contractor. 

"EPC Contractor" means the contractor engaged by the Supplier to perform the engineering, 
procurement and construction of the Contract Facility. 

"EPT" means Eastern Prevailing Time. 

"Equipment" has the meaning ascribed thereto in Section 2.1 O(b )(ii). 

"EST" means the Eastern Standard Time applicable in tl1e IESO-Administered Markets, as set 
forth in the IESO Market Rules. 

"Event of Default" means a Supplier Event of Default or a Buyer Event of Default. 

"Expiry" has the meaning ascribed to it in Exhibit L. 

"Exposure Amount" has the meaning ascribed to it in Exhibit G. 

"Exposure Threshold Amount" bas the meaning ascribed to it in Exhibit G. 

"Facility" means the generation fi1cility to be developed, constructed, owned, and operated by 
ti1e Supplier, as described in Exhibit A hereto. 

"Final Capacity Check Test" has the meaning ascribed to it in Section 15.6(±). 

"Financial Closing" means the first date on which drawdown is permissible under ti1e credit 
facility for the financing of the Contract Facility or, in the event that financing of the Contract 
Facility does not include a credit facility, the first date on which funding is otherwise available 
and dedicated for the financing of the Contract Facility. 

"Financial Indicators" means the Tangible Net Worth and tbe Credit Rating. 

"FIPPA" means the f'reedom of lnformalion and Protection of Privacy Act (Ontario), as 
amended or supplemented from time to time. 

"!liPPA Records" has the meaning ascribed to it in Section 8.5. 

"Fitch IBCA" means Fitch IBCA, Dnff & Phelps, a division of Fitch Inc., or its successors. 

"Foret' Majeure" has the meaning ascribed to it in Section ll .3. 

"Force Majeure Available Capacity" has the meaning ascribed to it in Exhibit J. 

"Force Majeure Capacity Reduction Factor" or "FMCRF" has the meaning ascribed to it in 
Exhibit J. 
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"Force Majeure Outage Hour" or "FMOH" has the meaning ascribed to it in Exhibit J. 

"Further Capacity Cheek Test" has the meaning ascribed to it in Section 15 .6( d). 

"Future Contract Related Products" means all Related Products that relate to the Contract 
Capacity and that were not capable of being tmded by the Supplier in the IESO-Administered 
h-1arkets or other rnarkets on or before the date of this Agreement, but shaH not include stea_rn and 
hot water produced by the Contract Facility. 

"GAAJ~" n1eans Canadian or U.S. generally accepted accounting principles approved or 
recon1rnended from tirne to time the Canadicm Institute of Chartered Accountants or the 
Financial Accounting Standards Board,. as applicable; .or any successor institutes, applied on a 
consistent basis. 

"Gas~' n1eans natural gas as supplied by pipeline. 

;'Gas Cancellation AmountH or ;'GCAm'~ has the meaning ascribed to it in Exhibit J. 

has the meaning ascribed to it in Exhibit J. 

"Gas Cancellation Volume" or "GCV d" has the meaning ascribed to it in Exhibit .l. 

"Gas Price" or means either Gas Price (DA) or Gas Price (LT), as applicable. 

~..Gas Price (DAt or means the "day-ahead'~ price of natural gas applicable for day 
, dete.m1ined in accordance with the Gas Price Index (DA)~ and converted frmn US dollars 

pcr MMBTU into Dollars per MMBTU as follows: the Gas Price (DA) applicable dw-ing each 
day "d", which is posted on the Gas Price lndex (DA) on day "d-1" (which for purposes of the 
Gas Price Index (DA) shall be the last Business Day prior to day "ct') will be converted from US 
dollars to Dollars utilizing the Bank of C2,nada noon spot exchange rate between US dollars and 
Dollars on day "d-T 1

• 

"·Gas Price (LT)" or "Gl'(LT)d'' means the "long-term" price of nat11ral gas applicable for day 
"cf', in Dollars per MMBTU, determined in accordance with Exhibit G. 

"Gas Price Index (DA)" means the Union Davm Daily Spot Gas Price Index (day al1ead) 
adrninistercd by N Gx, 

Price Redetermination Date" meaning ascribed to it in Section 1,1 0( c). 

has the meaning ascribed to it in Exhibit G. 

"Gas Sale Transaction Costs" or has the meaning ascribed to it in Exhibit J. 

'"Good and Operating Practices)) means an;.1 of the practkes~ m.ethods and 
activities adopted by a si§Juificant portion of the North A_mericctn electric utility industry as good 
practices applicable to the design~ building., and operation of generation facilities of sin1ila.r type) 
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size and capacity or any of the practices, methods or activities which, in the exercise of skill, 
diligence, pmdence, foresight and reasonable judgement by a prudent generator in light of the 
facts known at the time the decision was made, could reasonably have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety, expedition and Laws and Regulations. Good Engineering and Operating 
Practices are not intended to be limited to the optimLlm practices, methods or acts to the 
exclusion of all others, but rather are intended to delineate acceptable practices, methods, or acts 
generally accepted in the North American electr·ic utility industry. Without limiting the 
generality of the foregoing and in respect of the operation of the Contract Facility, Good 
Engineering and Operating Practices include making Commercially Reasonable Efimis to ensure 
that: 

(a) adequate materials, resources ru1d supplies, including fuel, are available to meet 
the Contract Facility's needs under reasonable conditions tmd reasonably 
anticipated abnormal conditions; 

(b) sufficient operating persormel are available and are adequately experienced and 
trained to operate the Contract Facility properly, efficiently ru1d taking into 
account manufacturers' guidelines and specifications and are capable of 
responding to abnormal conditions; 

(c) preventative, routine and non-routine rnaintenance and repairs are performed on a 
basis that ensures reliable long-term and safe operation fmd taking into account 
manufacturers' recommendations and are performed by knowledgeable, trained 
and experienced personnel utilising proper equipment, tools and procedures; and 

(d) appropriate monitoring and testing is done to ensure equipment is functioning as 
designed and to provide assurance that equipment will function properly under 
both nom1al and abnormal conditions. 

"Government of Canada" means Her Majesty the Queen in right of Canada. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislatme, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the !ESO, the OEB, 
the Electrical Safety Authority, and any Person acting 1mder U1e authority of auy Governmental 
Authority, but excluding the Ontario Power Authority. 

"GST" means the goods and services tax exigible pursuant to U1e Excise Tax Act (Canada), as 
amended from time to time. 

"Guarantee" has the meaning ascribed to it in Section 6.4(a). 

"Guaranteed Obligations" has the meaning ascribed to it in Exhibit D. 
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"Guarantor" has the meaning ascribed to it in Section 6.4(a). 

means higher heating value. 

"HOEP" or "Hourly Ontario Energy Price" has the meaniirg provided to it in the IESO Market 
Rules, and expressed in Dollars per MWh. 

"IBC Forms 4042 and 4047" means Insurance Bureau of Canada Forms 4042 and 4047, as each 
may be amended or replaced from time to time. 

"IE Certificate" has the meaning ascribed to it in Section 2.6(a)(i). 

means the Independent Electricity System Operator cstablishcd under Part II of the 
Electricity Act, or its successor. 

"IESO-Administered Markets" has the mea.11ing ascribed to it by the IESO Market Rules. 

"IESO-Controlled Grid" has the meaning ascribed to it by the IESO Market Rules. 

"lESO Rules" means the rules goveming the IESO-Controlled Grid and establishing 
and goveming the IESO-Administcred Markets, together with all market manuals, policies, and 
guidelines issued by the IESO, all as amended or replaced :from tiine to time. 

"Imputed Gross Energy Market Revenue" or "JGEMR" is the total gross revenue deemed to 
be earned by the Supplier for the Contract Facility for a Settlement Month: as calculated in 
accordance with El'Jllbit J. 

rrnmJ'ed Net Revenue" or "INR" means, for a Settlement Month, the Imputed Gross Energy 
Market Revenue ll1e Imputed Variable Energy Cost, as calculated in accordance with Exhibit 
J. 

mJmted l'roduction" or "IP" means, for a specified period within the Term, the aggregate 
amount of Electricity, expressed in M\Vh, impnted to be produced by the Contract I'acility in 
accorda11ce Exhibit J. 

Hour" or "IPH" is a Directed Dispatch Hour or Deemed Dispatch Hour, 
as applicable. 

Production Interval" or "IPI" is a Directed Dispatch Interval or Deemed Dispatch 
Interval} as applicable. 

"Imputed C'ihut-IJ<own Hour" is a Directed Shut-Down Hour or a Deemed Shut-Down Hour, as 
applicable. 

"Imputed Start-Up" or "ISU" has the memung ascribed to it in Exhibit J. 

"Imputed Start-Up Hour" is a Directed Start-Up Honr or a Deemed Start-Up Hour, as 
applicable. 
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"Imputed Variable Energy Cost" or "IVEC" means the total Variable Energy Cost in relation 
to the Imputed Production as calculated in accordance with Exhibit J. 

"including" means "including, without limitation". 

"Indemnifiab!e Loss" has the meaning ascribed to it in Section 14.3. 

"Indcmnitees" has the meaning ascribed io it in Section 14.3. 

"Independent Engineer" has the meaning ascribed to it in Section 2.6(c). 

"Insolvency Legislation" means the Ban!.Tuptcy and Insolvency Act (Canada), the Winding Up 
and Restructuring Act (Canada) and the Companies' Creditors Arrangement Act (Canada) 1md 
the bankmptcy, insolvency, creditor protection or similar laws of any other jurisdiction 
(regardless of the jmisdiction of such application or competence of such law), as they may be 
amended from time to time. 

"Interest Rate" means the annual rate of interest established by the Royal Bank of Canada or its 
successor, from time to time, as the interest rate it will charge for demand loans in Dollars lo its 
conm1ercial customers in Canada and which it designates as its "prime rate" based on a year of 
365 or 366 days, as applicable. Any change in such prime rate shall be effective automatically 
on the date such change is announced by the Royal Bank of Canada. 

"IPIH" has the meaning ascribed to it in Exhibit J. 

"ITA" means the Income Tax Act (Canada), as amended from time to time. 

"kV" means kilovolts. 

"kVI"" means kilowatt. 

"KWh" means kilowatt hour 

"Laws and Regulations" means: 

(a) applicable Canadian federal, provincial or municipal laws, orders-in-cOLmcil, by
laws, codes, rules, policies, regulations and statutes; 

(b) applicable orders, decisions, codes, judgments, injunctions, decrees, awards and 
writs of any court, tribunal, arbitrator, Governmental Aud1ority or other Person 
having jurisdiction; 

(c) applicable rulings and conditions of any licence, permit, certificate, registration, 
authorization, consent and approval issued by a Govcrmncntal Aud1ority; 

(d) any requirements under or prescribed by applicable common law; and 

(e) the IESO Market Rules, as well as any manuals or inteiJJretation bulletins issued 
by d1e JESO from time to time that are binding on the Supplier. 
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"Letter of Credit" means one or more irrevocable and unconditional standby letcers of credit 
issued by a fmancial institution and rcspect of which there is not a Negative Outlook or other 
Material Adverse Effect and listed in either Schedule ! or II of the Bank Act (Canada) or such 
other financial institution and having a minimum Credit Rating of (i) A- with S&P, (ii) A3 with 
Moody's, (iii) A (low) with DBRS, or (iv) A- witi1 Fitch IBCA, in substantially the form 
attached as Exhibit C or in a form aeccptable to the Buyer) acting reasonably~ and otl1ervvise 
conforming to the provisions of Section 6.3, 

'~Locational I'dcing" or ""LMP'~ rneans the form of pncing of Electricity, as 
determined and modified by the IESO fTom time to time, to be considered and implemented by 
lhe IESO) if at all, based upon a non-uniform, real-time, price of Electricity at each point) node, 
wnc or other price location on tl1e lESO-Controlled Grid and having the ciTcct that 
such real-tin1e prices reJ1ect tJ1e costs of transrnission congestion. 

Term Operating I'!an" has the meaning ascribed to it in Scctinn l5,3(b)(i), 

"Market Price" means tbe spot price per MWh for Electricity in the lESO-Administered 
)V[arkets applicable to the class of generator ro which the Supplier belongs in accordance with the 
!ESO Market Rules. 

"Market Settlement Charges" means all m11rkct setllemen"t amounts and chrrrgcs described in 
Chapter 9 ofthc IESO Market R.ulcs_ 

"Material Adverse Effect" n1eans any change (or changes taken together) in, or effect on, the 
affected Person that n1aterial1y and adversely affects the ability of such Person to perfon:n its 
obligations hereunder~ v,;herc such Person is a Party: or \Vhcther or not such Person is a Party~ 
any change that nwterially and adversely affects the business or financial prospect5 of such 
Person~ including a Negative Outlook with respect to such Person) or the ability of such Person 
to carry out obljgations contemplated hereunder, including withoutlin1itation obligations under a 
guan·mtee or a Jetter of credit. 

"IVlax Inerementy'' bas the meaning ascribed to it in Exhibit J. 

";l\1axirnum Guarantee _,--\..:mounf~ has the rmcarung ascribed to it ir~ Exhibit D. 

Plan" means a report that is provided by the Supplier to the Buyer and that (a) 
verifies that the revenue-quallty interval n1etcrs conform with Mcasuren1ent Canada Regulations} 
and (b) pro·vidcs ail required information) and equipment specifications needed to permit the 
Buyer to rernotely access, verify, adjust, and/or total revenue meter readings to accurately 
calculate the generator output at the Delivery Point net of any Station Service Loads) and 'Yvhich 
is updated promptly~ and, in any event, within ten (1 0) Business Days after any change to the 
n1etering installation occurs. 

'(1\1Hestone Dates" rneans those dates set forth in the second colun1n of the table contained in 
Exhibit F) with respect to the attainment of the corresponding I\.1i1estonc Events set out in the 
ilrst column ofti1e table contflined in Exhibit F, 
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"Milestone Events" means those events set forth in the ftrst column of the table contained in 
Exhibit F which are considered critical by the Parties for the timely construction, financing, 
completion and operation of the Contract Facility, and which are to be completed by the 
conesponding Milestone Dates. 

"MMBTU" mean.s one million BTUs. 

"Monthly Payment" has the meaning ascribed to it in Section 4.2. 

"Moody's" means Moody's Investors Service, Inc. or its SL!Ccessor. 

"M\\f'l means megawatt. 

~'MVVh" means megawatt hour. 

"Nameplate Capacity" means ti1e rated, continuous load-carrying capability, expressed in MW, 
of the Facility to generate and deliver Electricity at a given time as set out in Exhibit B, and 
which includes the Contract Capacity. 

"Negative Interval Net Revenue Recapture" or "NINltR" has ti1e meaning ascribed to it in 
Exhibit J. 

"Negative Outlook" means, wiUr respect to any credit rating agency providing a Credit Rating 
for purposes of this Agreement, a potential or threatened downgrade to the Credit Rating of any 
Person and, with respect to any financial institution providing a Letter of Credit, any material 
deterioration of any of the Financial Indicators, or other material adverse effect, v.~th respect to 
sucb ftnaircial institution such that the Buyer has grounds for believing that the Letter of Credit 
may not be honoured if and when the Buyer seeks to daily draw upon it. 

"Net Revenue Requirement" or "NRRy'' means the an1ourrl, expressed in Dollars per MW
month for any given Settlement Month, as set out in Exhibit B as being applicable for such 
month, and subject to indexation as set out in Exhibit J. 

"Net Revenue Requirement Indexing Factor" or "NRRIJ<'" has the meaning ascribed to it in 
Exhibit J. 

"New Agreement" means a new agreement substantially in the fonn of this Agreement, which is 
to be entered into with a Secured Lender who is at Arm's Length with the Supplier or a Person 
identified by such Secured Lender following termination of this Agreement, as set out in Section 
12.2(g). 

"NGx" means the Natural Gas Exchange of the Toronto Stock Exchange, or its successor. 

"Notice of Discriminatory Action" has the meaning ascribed lo it in Section l3.3(a). 

"Notice of Dispute" has the meaning ascribed to it in Section 13.3(b). 

"NRH.B" has the meaning ascribed to it in Exhibit J. 
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'"O&l\-1 Cost': or ';O&M') means the costs required to operate and maintain the Contract Facility, 
as set out in Exhibit B} as adjusted from tin1e to tirne in accordance vvith Exhibit J. 

v'"''""" and "O&My-I" mean the O&M Costs for Contract Year "y" and "y-1", respectively, 

"OEBn rneans the Ontario Energy Board~ or its successor. 

"Ontario Emissions Trading rrogram'l or n1eans the Ontarjo Emissions Trading 
Program operaling under ReguJation 397/0 l of the Environnwnia! Protection A cr (Ontario). 

CES Contract, has the rneaning ascribed ro it in the Recitals. 

';Other means all of lhe other suppliers that have vv'ith Buyer a CES Contract or 
other bilateral a._n-;:mgernents with the Buyer similar in nature to this Agreen1ent or to a CES 
Contract 

means the ren1ovaJ of equipn1ent fron1 service, unavailabiLity for connection of 
equip1nent or ten1porary de-rating} restrict] on of use or reduction in performance of equipn1ent 
for any reason~ including to permit the perforn1cmce of inspections" testsl repairs or rnaintenancc 
on equipn1cnt; which results in a partial or total interruption in the ability of the Contract Facility 
to make the Contract Capacity available and deliver the Electricity from Lhe Contract Facility. 
For greater certainty, in the event that the capacity of the Facility is de-rated, the arnount by 
\Vhich such capacity is reduced shaU be deemed to first reduce the Supplier's Cc.pacity) with any 
excess of the reduction of the capacity over 1J1e Supplier~ s Capacity then being deemed to reduce 
the Contract Capacity. 

u'"""'cHOEP" or "OHOEl'" has the meaning ascribed io it in Exhibitl 

''Outage I-Iou:rs' 1 n1eans the duration~ expressed in hours: of any Outages. 

"Part-y" means each of the Supplier and the Buyer, and the Supplier and the Buyer are 
collectively refened to as the "Parties". 

Date" has the n1euning ascribed to it in Section 5.3. 

'(Person)' n1eans a natural person, "fin11, trust, partnership, l.imlted partne,rship, con1pany or 
corporation (with or vriJhout share capital): joint venture~ sole proprietorship) Govermneni.al 
Authority or other entity of any kind. 

"'J>Ianncd means an Outage V/hic.h is planned and intentional: and has been disclosed to 
the Buyer pursuant to Section !5J(b)(ii)(B) or Section 15.3(b)(iv), 

Price"' 1ncans the pre-dispatch price for Electricity~ be1ng the hourly pnce 
detennined _fron1 the Pre-Dispatch Schedule for a spedLied number of hours in advance of 
clearing of the Real-Tirne f.Aarket, as determined by the IESO-Adrninistered I\1arkets. 

w, .... , .. Schecl!!le" has the meaning ascribed to it in the IESO Market Rules, 
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"Preliminary Notice" has the meaning ascribed to it in Section 13.3(a). 

"Price Evolution Event" has the meaning ascribed to it in Section 1.8(b). 

"Price Unavailability Event" has the meaning ascribed to it in Section l.9(b). 

"Priority Electrical Zone" means an electrical area identified as a Priority Electrical Zone in 
Appendix 0 of the 2,500 MW RFP. 

"Proposal" means the proposal submission made by the Supplier in response to the 2,500 MW 
RFP in respect of constructing and developing the Contract Facility tmd which was selected by 
the Ontario Power Authority, and all clarifications in respect of such Proposal provided by the 
Supplier in -wTiting as requested by or on behalf of the Ontario Power Authority from time to 
time in accordance with the 2,500 MW RFP prior to the dale of this Agreement. 

"PST" means the Ontario provincial sales tax exigible under the Retail Sales Tax Act (Ontario), 
as amended from time to time. 

"Real-Time Market" has the meaning ascribed to it in the fESO Market Rules. 

"Receiving l'arty", vrith respect to Confidential Information, is the Party receiving Confidential 
Information and may be Buyer or the Supplier, as applicable. 

"Records" means any recorded infonnation in any fmm: (a) provided by the Buyer to the 
Supplier, or provided by the Supplier to the Buyer, for purposes of this Agreement, or (b) created 
by the Supplier in the perfonnance of this Agreement. 

"Related Products" means all Capacity Products, Ancillary Services, transmission rights, any 
Envirorunental Attributes, and any other products or services that may be provided by the 
Contract Facility from time to time (including steam and hot water produced by the Contract 
Facility), that may be traded in the IESO-Administcred Markets or other markets, or otherwise 
sold, £md which shall be deemed to include products and services for which no market may exist, 
such as capacity reserves. 

"Replacement Gnarantec" has the meaning ascribed to it in Section 6.4(c). 

"Replacement Price" has the meaning ascribed to it in Sections 1.7(b)(i) and 1.8(b)(i), as 
applicable. 

"Replacement Provision(s)" has the meaning ascribed to it in Sections 1.7(b)(ii), 1.9(b) rmd 
1.1 0( d), as applicable. 

"Reportable Events" means any one or more of the following: 

(a) obtain regulatory approvals, including municipal site plan approvals and 
environrnental pernLitting) to allovY construction to comn1ence for the Contract 
Facility; 
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(b) cmnpletion of cormection assessments~ including receipt of approvals fron1 the 
IESO, and the Transmitter as applicable; 

(c) execution of the EPC Contract in respect of the Contract Facility; 

(d) Fina_ncial Closing in respect of the Contract Facility; 

(c) ordering of major equipment for the Contract Facility; 

(f) delivery of major equipment for the Contract Facility; 

(g) commencernent. of constn1ction of the Contract Facility; 

(h) connection of the Ccmtra<::t Facility to the Transmission System; 

(i) testing ar1d cmnmissioning ot the Contract Facility; and 

G) C:orru-nercial Operation. 

,,.,,~,.,""'Outage Availability c,rp:aciity" has the meaning ascribed thereto in Exhibit J. 

111cans a Parti s directors) oflScers~ employeesl auditors: consultants 
(including econon1ic a.nd legal advisors)~ corrlnwtors and agents and those of its Affiliates and~ In 
the case oftl1e Buyer, shaH include \\~thout limitation any Person fi·om time \o time appointed as 
the Dispatcher\ and the agents and advisors of such Persons. Wfiile the Buyer is the Ontario 
Po\ver Authority~ this definition shaH also include the Goverrunent of Ontario 1 the IESO, and 
their respective directors) officers~ en1ployees) auditors, consultants (including econOinic tmd 
legal advisors), contractors find agents. 

or '"RSP" means the positive an1oui1t, if any) by which 
Imputed Net Revenue exceeds the Total Monthly Fixed Capacity Payrnent, expressed 1n Dollars: 
a:nd c::ticulated accordance with Exhibit J. 

,.RFCltP" has the rneaning ['iscribed to it in ExJJibit J. 

has the meaning ascribed to it ln Exhibit J, 

or has the n~1caning ascribed to it in Exhibit J. 

or Hour" has the meaning ascribed to it in Exhibit .f. 

has the meaning ascribed to it in Exhibit K. 

"S&P" means the Standard and Poors Rating Group (a division of McGraw-Hill Inc.) or its 
successors, 

"Secured Lender" means a lender under a Secured Lender's Secmity Agreement. 
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"Secured Lender's Security Agreement" means an agreement or instrument, including a deed 
of trust or similar instrument securing loans, notes, bonds or debentures or other indebtedness, 
liabilities or obligations, containing a charge, mortgage, pledge, security interest, assignment, 
sublease, deed of trust or similar instrument with respect to all or any part of the Supplier's 
Interest granted by the Supplier that is security for any indebtedness, liability or obligation of the 
Supplier, together with any amendment, change, supplement, restatement, extension, renewal or 
modification thereof. 

"Senior Conference" has the meaning ascribed to it in Section 16.1. 

"Settlement Month" has the meaning ascribed to it in Section 5.2, provided that ifthe remaining 
Term is less than one calendar month, tbe Settlement Montl1 shall be the remaining Term of tbis 
Agreement. 

"Start-Up Costs" or "SUCd" means the costs to start up the Contmct Facility as required by this 
Agreement, and calc.ulated, with respect to day "d', as the number of MMBTU per start-up set 
out in Exhibit B multiplied by the Gas Price. 

"Statement" has tl1e meaning ascribed to it in Section 5.2. 

"Station Service Loads" means energy consumed to power the on-site maintenance and 
operation of generation facilities bnt excludes energy consumed in association v.~th activities 
which could be ceased or moved to other locations without impeding the normal and safe 
operation of the Contract Facility. 

"Sum" has the meaning ascribed thereto in Section 10.2(e)(i). 

"Summer Contract Capacity" means that portion of the Nameplate Capacity set out in Exhibit 
B, and expressed in MW, as being applicable for the calendar months of May through October, 
inclusive. 

"Snmmer Contract Heat Rate" means the heal rate set out in Exhibit B, and expressed in 
M!\1BTU/M'Wh using higher heating value, as being applicable for the calendm months of May 
through October, inclusive. 

"Supplier" means Greenfield South Power Corporation, and, subject to Section i 6.5, includes 
any successor to Greenfield South Power Corporation resulting from any merger, mrangement or 
other reorganization of or including Greenfield South Power Corpomtion or any continuance 
under the laws of another jurisdiction or permitted assignee. 

"Supplier Event of Default" has the meaning ascribed to it in Section 10.1. 

"Supplier Indcmnitces" has the meaning ascribed thereto in Section 14.6(c). 

"Supplier Non-acceptance Notice" has the meaning ascribed to it in Section !3.3(e). 

"Supplier's Capacity" means that amount of capacity, expressed in MW, set out in Exhibit B 
that is equivalent to the Nameplate Capacity less the Contract Capacity. 
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"Supplier's Interest" means tbe right, title and interest of the Supplier in or to the Contract 
Facility and this Agreement, or any benefit or advantage of any of the foregoing. 

"Suppliers" has the 1neaning ascribed to it in Exhibit K< 

"System Assessment" means a study conducted by the IESO pursuant to section 6.1.5 of 
Chapter 4 of the IESO Market Rules, to assess the impact of a new connection of the Contract 
Facility to the IESO-Controlled Grid, or of the modification of an existing connection of the 
Contract Facility to the IESO-Controllcd Grid on the reliability of the integrated power system. 

Upgrade Costs" means all costs facilities incurred by Transn1Itters or Loca1 
DisTribution Companies and invoiced to the Supplier, in relation to System Upgrades, a..11d \¥hich 
n1ay include design, engineering, procurcrnent: construction, installation and conm1issioning 
costs~ as deten11ined in accordance \vith the Transrnitters~ or Local Distribution Cmnpanies' 
respective policies and procedures and by the OEB, if necessary) a_T"ld as amended pursuant to 
;-,cc.uon2J(e). For greater certainty, System Upgrade Costs shall not include Connection Costs. 

'"System tTpgrades 1
' tncans all addltions, improvements) and upgrades to the Tra..11sn1ission 

System and Local Distribution System to be built by a Transmitter or LDC that are (or will be) 
detern1ined to be required to ensure the reliable deFvery of Electricity fron1 ne;,v generating 
capucity to loads in the Province of Ontario. 

"'Tangible Net Worth~: n1eans in respect of the Supp1ier or a Gum·ar1tor, at any time and 1vithout 
duplication, an an1ount detennined in accordance vvith Gi,__AP) and calculated as (a) the 
aggregale book. value of all assets} rninus (b) the aggregate book va]ue nf all liabilities} minus (c) 
the sum of any an1ounts sho\vn on account of patents, patent applications, service rnruks) 
industria] designs 7 copyrights) trade n1arks and trade narnes, and licenses~ prepaid assets~ 

goothvil! and an other intangibles. 

uTaxes}l means ail ad valorem) property, occupation~ severance) production, transmission, utili\.)') 
gross produc1ion, gross sales} use, and other taxes, governmental charges, 
licenses~ permits and assessments, other than (i) GST a.nd PST and (ii) taxes based on profitsJ net 
incorne or net worth. 

"Term" has the meaning ascribed to it in Section 9.l(b). 

Date" the meaning ascribed to it in Section 9.1(b). 

"Tennination Date~; rneans the date on which this Agreement terminates as a result of an early 
termination of this Agree1nent in accordance with this AgTeement 

"Test Protocol" has the meaning ascribed thereto Ln Section 15.6(a). 

"Total or "Tl\1 .. FCP m :: n1eans the total monthly fixed 
capacity payment appljcablc to the Contract Facility for a Settlement lvfonth: expressed in $~ and 
calculated in accord:.:1nce with Exhibit J. 
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"Transmission System" mear1s a system for conveying ElectTicity at voltages of more than 50 
kV and includes any structmes, eqLtipment or other things used for that purpose. 

"Transmission System Code" means the code approved by the OEB and in effect from time to 
time, which, among other things, sets the standards for a Transmitter's existing Transmission 
System and for expanding the Transmitter's trrmsmission facilities in order to connect new 
customers to it or accommodate increase in capacity or load of existing customers. 

"Transmitter" means a Person licensed as a "transmitter" by the OEB in cormection with a 
Transmission System. 

"Variable Energy Cost" means the amount calculated on a daily basis m accordance with 
Exhibit J, and which is abbreviated as "VEC,". 

"Winter Contract Capacity" means that portion of the Nan1eplate Capacity, expressed in MW, 
set out in Exhibit B, as being applicable for the calendar months of November through April, 
inclusive. 

"Winter Contract Heat Rate" means the heat rate expressed in MMBTU/MWh using higher 
heating value, as set out in Exhibit B, as being applicable for the calendar months of November 
through April, inclusive. 

1.2 Exhibits 

The following Exl1ibits are attached to and form part of this Agreement: 

Exhibit A 
Exhibit B 
Exhibit C 
Exhibit D 
Exhibit E 
Exhibit F 
Exhibit G 
Exhibit H 
Exhibit I 
Exhibit J 
Exhibit K 
Exhibit L 
Exhibit !\1 
Exhibit N 
Exhibit 0 
Exhibit P 
Exhibit Q 
Exhibit R 
ExhibitS 
Exhibit T 
Exhibit U 
Exhibit V 

Summary of Contract Facility 
Contract Capacity, Net Revenue Requirement, and Other Stated Variables 
Form oflrrcvocable Standby Letter of Credit 
Form of Guarantee 
Determination of Availability 
Milestone Events and Milestone Dales for the Contract Facility 
Dispatch Options 
Fonn of Directed Dispatch Order 
Fom1 of Force Majeure Notice 
Calculation of CSP and RSP 
Arbitration Procedures Applicable to Sections 1.6 to 1.10 inclusive 
Fmm of Buyer Guarantee to Support Directed Dispatch (LT) 
Section 16.7 Test Conditions 
Fonn of Acknowledgement of Secured Lender's Rights 
Fonn of Quarterly Progress Reports 
[Intentionally Deleted] 
Form of Long Tenn Operating Plan 
Form ofArmual Operating Plan 
Form of Certificate of LiabiLity Insurance 
Form of Certificate of Property Insurru1ce 
Fonn of Supplier's Certificate for Commercial Operation 
Form of Company Representative Notice 
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Exhibit W 
Exhibit X 

Form of Confidentiality Undertaking 
Form Certificate of Independent Engineer 

Exhibits l, 0, Q, R, S, T, U, V, W and X reflect the corresponding forms appearing on the 
Buyer's Website as at the Amendment and Restatement Date, The Supplier acknowledges and 
agrees that the Buyer rr1ay) at any tirne a.nd from time to thue after the date hereof acting 
reasonably, without notice to the Supplier, an1end or replace each such form of certificate, notice 
or report, and post such arnended or replacement fom1 on the Buyer~s \Vebsite) and thereafter 
such amended or replaced form as it appeftrs on the Buyer's Website shall replace mel shall be 
used by the Supplier or the Buyer, as the case may be, in the stead of the then current form. lt 
sha11 be the responsibility of the Supplier to ensure that the latest draft of Ll]e relevant form, as 
posted on the Buyer)s Vlebsite, is used. 

1.3 

The inclusion of headings and a table of contents in this Agreement are for convenience c'Ff 
reference only and shall not afTect the construction or interpretation of this Agreement 

l A Gender and 

In this Agreement, tmless the context other\vise requires; words importing the singular include 
the plural and versa and words in1portjng gender include all genders. 

1.5 

Except v.rhcrc othen:vise expressly provided, all amounts in this .Agreen1ent are stated) and shall 
be paid, in Dollars. 

1.6 IESO Market Rules and Statutes 

(a) Unless oLhen;vise expressJy stipulated~ any reference in this Agreement to the 
IESO lviarket Rules or to a statute or to a regulation or rule pron1ulgatecl under a 
statute or to any provision of a statute, regulation or rule shall be a reference to 
the IESO lviarket statute~ regulation, rule or provision as am.ended, re
enacted or replaced from time to ti1ne. In the event of any conflict or 
inconsistency with the IESO Market Rules and the letms of this Agreement, the 
IESO Market. Rules shall govern to the extent of such conf1icl or inconsistency. 

(b) To the extent that there is a in the Market Rules following the date 
hereo.i:~ such that the Supplier's econmn1cs as conternplated hereunder after the 
introduction of such change do not substantia.Uy reflect t~e Supplier's economics 
as contemplated hereunder prior to the introduclion of such change, then: 

(i) either Party shd! notify the other Party promptly and, in any event, \vi thin 
ten (10) Business Days upon becoming mvare of the consequences of such 
change; 
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(ii) the Parties and, at the Buyer's discretion, those Other Suppliers who are 
required by the Buyer to participate, shall engage in good faith 
negotiations to amend this Agreement and the respective agreements of 
those Other Suppliers on the basis that such amendments together with the 
change in the IESO Market Rules will substantially reflect the economics 
as contemplated hereunder of the Supplier and, at the Buyer's discretion, 
those Other Suppliers, prior to the introduction of such change in the IESO 
Market Rules; and 

(iii) if the Parties fail to reach agreement on the amendments described in 
Section 1.6(b)(ii) within sixty (60) days after the change in the fESO 
Market Rules became effective, the rnatter shall be detennined by 
mandatory and binding arbitration, fJ:om which there shall be no appeal, 
with such arbitration(s) to be conducted in accordance l'cith the procedures 
set out in Exhibit K. However, if the Supplier fails to participate in such 
arbitration, the Supplier aclmowledges that it waives its right to participate 
in such arbitration, which shall nevertheless proceed, and the Supplier 
shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such 
award of the Arbitration Panel set out in Section 1 .6(c)(iii). 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.6(b)(iii); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel made pursuant to Section l.6(b)(iii); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1 .6(b )(iii), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date that the change in the IESO Market Rules became effective. 

(d) This Section 1.6 shall not apply to the circumstances addressed in Sections 1. 7, 
1.8, 1.9, and 1.10, or 2. 12. 

1. 7 Introduction oft he Day-Ahead Ener[;-y Forward Market 

(a) If (i) the IESO has made an announcement that the Day-Ahead Energy Forward 
Market is likely to be opened within the succeeding twelve (12) calendllr months, 
and (ii) the amendments to the IESO Market Rules for the Day-Ahead Energy 
Forward Market have been substantially developed by the IESO, the Buyer shall 
propose a Replacement Price Emd Replacement Provision(s), based on Sections 
1.7(b) and 1.7(c), to the Supplier and, at the Buyer's discretion, those Oth.er 
Suppliers who are required by the Buyer to participate. If the Parties are unable to 



agree on the Buyer's proposal or tl1at of the Supplier or any of those Other 
Suppliers, as the case may be, within sixty (60) days after the date the Day-Ahead 
Energy Forward Market is opened for operation ln Ontario, then the Replacement 
Price and the Replacement Provision(s), as applicable, shall be detennined by 
mandatory and binding arbitration, frorn \vhich there shall be no appeal, with such 
arbitration(s) to be conducted in accordance with the procedures set ont in Exhibit 
K. However, if the Supplier fails to participate in such arbitration, the Supplier 
acknowledges that it waives its right to participate in such arbitration, which shall 
nevertheless proceed, and the Supplier shall be bound by the award of the 
Arbitration Panel and the subsequent arnendments to this Agreen1ent made by the 
Buyer to in1plement such award of the Arbitration Panel set out in Section 
l.7(d)(iii). 

(b) For purposes of Section 1.7(a), the Replacement Price and the Replacement 
Provision(s) will be based on tl1e following principles, with such m.odifications to 
ta_ke effect from and after the date set out in Section 1 . 7 (d): 

(i) in Exhibit J, ali references to l-IOEP will be replaced with an hourly 
Electrieity price established under the Day-Ahead Energy Forward Market 
(the Price"), and 

(ii) in Exhibit J, all references to Imputed Start-Up Hour and Imputed Shut
Down Hour shall continue, but shall be modified (the 
P:rovision(st) by using infOn11ation or prices made available under The 
Day-/\head Energy Fonvard h1arkct to deen1 an operating patten1 for a 
facility with the attributes as set out in th-is Agreen1ent that emulates a 
facilityjs comrnitn1ent to maxin1ize deemed operation during hours of 
positive hnputed Net Revenue and minin1ize deen1ed operation during 
hours of negati\1e Imputed Net Revenue; with due consjderation for 
con1pensatory 111arket-based payn1ents that may be rnade available to such 
generators to offset incurred but non-recovered costs. 

For purposes o:f Section 1.7(a): the following additional principles shall apply in 
Exhibit J if the Day-Ahead Energy F on:yard J\~larket is opened for operation: 

Start-Up Costs shall continue to be imputed for only one (1) Deemed 
Start-Up or Diiected Start-Up per day In accordance \:v-ith Exhibit J; 

(ij) the Contract Facility shall continue to be deemed to commence and ceuse 
operation based on an Imputed Start-Up Hour and Imputed Shut-Down 
Hour as determined in accordance with the provisions of Section 1.7(b)(ii) 
above; and 

(iii) any amendments to this Agreernent to accon1n1odate the opening of the 
Day-Ahead Energy Forward .Market as contemplated by this Section 1.7 
shall be n1ade on the basis that the economic efTect of such arnendinents 
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substantially reflect the Supplier's economics as contemplated hereunder 
prior to the introduction of the Day-Ahead Energy Forward Market. 

(d) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1 .7(a); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award ofthe Arbitration Panel, made pursuant to Section 1 .7(a); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.7(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date the Day-Ahead Energy Forward Market was opened for operation in 
Ontorio. 

(e) Until such time as this Agreement is amended in accordance with Section 1.7(d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, and all 
references to HOEP shall continue, and payments of CSP and RSP shall continue 
to be made until such time, provided that all such payments shall be subject to 
recalculation and readjustment as a result of tl1e agreement or award set out in 
Section 1.7(d), and any Party owing monies to the other pursuant to such 
recalculation shall pay, within ten (1 0) Business Days afler receipt of an invoice 
from the other Party, such monies owing together with interest at the Interest 
Rate, calculated daily, from and including the time such payments were due to the 
date of payment thereof. If Pre-Dispatch Prices are not applicable in the context 
of the Day-Ahead Energy Forward Market, then all references in Stage III of 
Exhibit J to Pre-Dispatch Prices and their usc in determining Imputed Stmi-Up 
Hours ar1d Imputed Shut-Down Hours shall be deleted. 

1.8 Evolution of the IESO-Administercd Markets 

(a) If (i) the IESO or the Government of Ontario have made an announcement with 
the effect that a Price Evolution Event is likely to occur "ithin the succeeding 
twelve (12) calendar months, and (ii) the replacement rules m1d regulations 
pertaining to the Price Evolution Event have been approved by the applicable 
authority, the Buyer shall propose a Replacement Price, based on Section 1 .8(b), 
to the Supplier and, at the Buyer's discretion, those Other Suppliers who arc 
required by the Buyer to pm·ticipate. If the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any of those Other Suppliers, as tl1e 
case may be, within sixty (60) clays after the elate the Price Evolution Event 
occurs, then the Replacement Price sbaU be determined by mandatory and binding 
arbitration, from which there shall be no appeal, with such arbitration(s) to be 
conducted in accordance with the procedures set out in Exhibit K. However, if 
the Supplier fails to participate in such arbitration, the Supplier acknowledges that 



it wruves its right to partrcrpma in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be botmd by the award of the A:rbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such awa:rd of the Arbitration Panel set out in Section l.8(d)(iii). 

(b) For purposes of Section 1.8(a), a "Price Evolution Event" means that the IESO 
Markel Rules have ch<mged (including the implementation of LMP by the IESO) 
such that HOEP or the replacement value for HOEP under a Day-Ahead Energy 
Forward Market, as determined through the application of Section !.7, is no 
longer provided for, and is replaced by another market-based price signa.l(s). In 
such a case, this Agreement wiil be modified based on the following principles, 
witb such n1odifications to take from a.t1d after the date set out in 
Section 1 .8( d): 

(i) in Exhibit J, HOEP, or its replacement value under a Day-Ahead Energy 
Forward Market, if applicable, will be replaced with the Ontario 
Electricity market price that most closely emulates the price actually paid 
to Supplier by the Ontario Electricity market for Electricity output from 
the Contract Facility (the Price"); and 

(ii) it is expected that all other features of Exhibit J will be applicable. 

(c) If the JESO Market Rules are amended lo provide for an inslalied capacity 
market, then either Party may propose, by notice in writing to ilie olher Party, 
an1endments Lo this Agreement a..r1d the Buyer and the Supplier and, at the Buyer) s 
discretion, those Other Suppliers v,rho are required by the Buyer to participate, 
shall then engage in good faith negotiations to runend Agreement and the 
respeeti·ve agreements of those Other Suppliers so as to facilitate the Supplier: s 
participation in such installed capacity market! on the basis that the economic 
effect of such a.rnendrnents substantially reflect the Supplier's economics as 
contemplated hereunder prior to the introduction of the installed capacity market. 
If the Parties fail to reach agreement on the an1enclments described in this Section 
1.8(c), the matter shall he determined by mandatory and binding arbitration, from 
which there shall be no appeal, with such arbitration(s) to be conducted in 
accordance '.:Vith the procedures set out in Exhibit J(. }{owever, if the Supplier 
fhils to participate in such arbitration, the Supplier acknovvledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Snpplier shail be bound by !l1e award of the Arbitration Panel and the subsequent 
arnendinents to this Agreement made b~y the Buyer to in1plen1ent such award of 
the Arbitration Panel set out in Section 1.8(d)(iii). 

(d • J The tern1s of this Agreement shall be amended either:. 

by the agreement of the Parties~ where no a\vm·d of an Arbitration Panel 
has been made pursuant to Sections L8(a)or L8(c), as the case may be; 
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(ii) by the agreement of the Parties made pursuant to and in implementation of 
an award of the Arbitration Panel made pursuant to Sections 1.8{a) or 
1.8{c), as the case may be; or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Sections 
1.8(a) or 1.8(c), as the case may be, where the Supplier failed to 
participate in such arbitration, 

with such agreement or amendment, as applicable, having effect from and after 
the date that the Price Evolution Event occurred or Lile installed capacity market 
was introduced, respectively. 

(e) Until such time as this Agreement is amended in accordance with Section 1.8(d), 
Exhibit J will continue to apply to calculate CSP an.d RSP, as applicable, using the 
Buyer's proposal submitted under Sections l.8(a) or 1.8(c), as the case may be, 
provided that all such payments shall be subject to recalculation and readjustment 
as a result of the agreement or award set out in Section 1.8(d), and any Party 
ov.~ng monies to the other pursuant to such recalculation shall, withi.n ten (1 0) 
Business Days after receipt of an invoice from the other Party, pay such monies 
owing together with interest at the Interest Rate, calCLtlated daily, from and 
including the time such payments were due to the date of payment thereof. 

(£) This Section 1.8 shall not apply in the circumstances addressed in Section 1.7 or 
2. 12. 

1.9 Price Unavailability Events 

(a) If (i) the IESO or the Government of Ontario has made an announcement v.1th the 
effect that a Price Unavailability Event is likely to occur within the succeeding 
twelve (12) calendar months, and (ii) the replacement rules and regulations 
pertaining 10 the Replacement Provision(s) have been approved by the applicable 
authority, the Buyer shall propose Replacement Provision(s), based on Section 
1.9(b), to the Supplier and, at the Buyer's discretion, those Otl1er Suppliers who 
are required by the Buyer lo participate. If the Parties are unable to agree on the 

.Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Unavailability Event 
occurs, then the Replacement Provision(s) shall be determined by mandatory and 
binding arbitration, from which there shall be no appeal, with such arbitration(s) 
to be conducted in accordance with the procedures sci out in Exhibit K. However, 
if the Snpplier fails to participate in such arbitration, the Supplier acknowledges 
that it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the awn.rd of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such awal'd of the Arbitration Panel set out in Sec lion 1 .9(c)(i ii). 



- 27-

(b) For purposes of Section L9(a), a "Price Unavailability Event" means that HOEP 
or the replacement value for HOEP under a Day-Ahead Energy Forward Market 
as determined through the application of Section 1 .7 or the replacement market
based price signals referred to in Section 1.8 is no longer available. lr1 such a 
case, this Agreement will be modified based on the following principles, with 
such modifications to take effect from and after the date set out in Section 1. 9( c): 

(i) this Agreement will be amended as necessary to ensure the Supplier will 
participate in any revised processes determined by the IESO to facilitate 
unit con1mitment~ unit dispatch~ and/or outage scheduling; 

(ii) Exhit>il J will be modified to Lhe lmput:edNet Revenue to be based 
on Impnted V a:riable Energy Costs for the actual Electricity produeed in a 
month and any actual Electricity payments made to tlre Supplier for 
Electricity produced by the Contract Capacity. lo calculating the Imputed 
Variable Energy Cost, the stated variables contained in Exhibit B of this 
Agreement will be used, and 

(iii) in Exhibit J, HOEP, or the replacement value for HOEP rmder a Day
A11ead Energy Forwrcrd Market as detem1ined throngh the application of 
Section 1.7, or the replacement market-based price signals referred to in 
Section 1.8, will be replaced with the actual price received by the Snpplier 
for Electricity produced by the Contract Facility, 

and the modifications and amend!;nents described in Sections l.9(b)(i), l.9(b)(ii), 
and (iii) are collectively referred to as the "Replacement Provlsion(s)". 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Pmties, where no award of an Arbitration Panel 
has been made pursnant to Section 1 .9(a); 

by the agreem.ent of the Parties rr1ade pursuant to fmd to il11plement an 
award of the .Arbitration Panel, made pursuant to Section 1.9(a); or 

(iii) by an amendment prepared by Lhe Buyer made pmsuant to and to 
implement an award of the Arbitration p,mel made pursuant to Section 
1 .9(a), where the Supplier failed to participate in such arbitration, 

\Vith such agreement or amendment, as the case may be5 having effect fron1 and 
afier Lhe date the Price Unavailability Event occuned. 

(d) Until such time as this Agreement is amended in accordance vrith Section 1.9(c), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Section 1 .9(a), provided that all such payments 
shall be subject to recalculation and readjustn1ent as a result of t~e agree1nent or 
award set ont in Section 1 .9( c), artd <my Party owing monies to the other pursuant 
to such recalculation shall pay, within ten ( l 0) Business Days after rcccipt of an 
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invoice from the other Party, such monies owing together with interest at the 
Interest Rate, calculated daily, from and including the time such payments were 
due to the date of payment thereof. 

(e) This Section 1.9 shall not apply to the circumstances addressed in Sections 1.7 
and 1.8 or 2.12. 

1.10 Invalidity, Unenforceahility, orinapplicability oflndices and Other Provisions 

In the event thai either the Buyer or the Supplier, acting reasonably, considers that any provision 
of this Agreement is invalid, inapplicable, or unenforceable, or in the event that any index or 
price quotation referred to in this Agreement, including the Gas Price Index (DA), ceases to be 
published, or if the basis therefor is changed materially, then: 

(a) if a provision is considered to be invalid, inapplicable or unenforceable, then the 
Party considering such provision to be invalid, inapplicable or unenforceable may 
propose, by notice in writing to the other Party, a replacement provision and the 
Buyer and the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate, shall engage in good faith negotiations to 
replace such provision with a valid, enforceable, and applicable provision, the 
economic effect of which substantially reflects that of the invalid, unenforceable, 
or inapplicable provision which it replaces; 

(b) if any index or price quotation referred to in this Agreement, other than the Gas 
Price Index (DA), ceases to be published, or if the basis therefor is changed 
materially, then the Buyer and the Supplier and, at the Buyer's discretion, those 
Other Suppliers who are required by the Buyer to participate, shall engage in good 
faith negotiations to substitute an available replacement index or price quotation 
that most nearly, of those then publicly available, approximates the intent and 
purpose of the index or price quotation thai has so ceased or changed and this 
Agreement shall be an1ended as necessary to accommodate such replacement 
index or price quotation; 

(c) if the Gas Price Index (DA) ceases to be published or announced, or if the basis 
therefor is cha.11ged materially (the date that the first of such events occurs being 
herein called the "Gas Price Redetermination Date"), then the Buyer and the 
Supplier and, at the Buyer's discretion, those Other Suppliers who are required by 
the Buyer to participate, shall engage in good faith negotiations to substitute an 
available replacement index or price source that most nearly, of those then 
publicly available, approximates the intent and purpose of the Gas Price Index 
(DA). During the negotiations (and any subsequent arbitration conducted in 
accordance with Section l.lO(d)) for determining an alternate Gas Price Index 
(DA), the last Gas Price (DA) in effect before the Gas Price Redetennination Date 
shall continue to be used for purposes of' this Agreement as the Gas Price (DA), 
but if a replacement index or price source is determined and this Agreement is 
amended pursuant to Section l.lO(e), an adjustment will be made and such 
replacement index or price source shall be used as the new Gas Price Index (DA) 
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for porposes of this Agreement, retroactive from the Gas Redetermination 
Date to the date that this Agreement is amended pursuant to Section L!O(e), on 
which basis lhe Monthly Payment in respect of such retroactive period shall be 
recalculated and readjusted by the Parties; 

(d) if a Party does not believe that a provision is invalid) inapplkable or 
unenforceable, or that the basis for any index or price quotation is changed 
materially, or if the negotiations set out in Sections l.lO(a) or UO(b) or l ,lO(c) 
are not successful~ then if tl1c Parties are unable to agree on all such issues and 
cmy amendments required to this Agreement (the "Replacement Provision(s)") 
within thirty (30) days after either tbc giving of the notice under Section l, l O(a) 
or the ocClmence ofthe event in Section L J Ci(b) or 1,] 0( c), then tbe Replacement 
Provision(s) shall be detenTlii1ed mandatory and binding arbitration frorn 
which there shall be no appeal, with such arbitration(s) to be conducted in 
accordance \Vilh the procedures set out in Exhibit K, However, if the Supplier 
fails to participate ln such arbitration) the Supplier acknnvdedges that it waives its 
right to participate in su.ch arbitralion~ vvhich shall nevertheless proceed., and the 
Supplier shall be bound by the r:nvard of the Arbitration Panel and the subsequent 
amendments to this Agreement n1ade by the Buyer to irnplement such m;vard of 
the Arbitration Panel set out in Section 1 ,10(e)(iii); and 

(e) the terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties) Vi'here no award of an Arbitration Panel 
has been made pnrswmt to Section 1.1 O(d); 

(ii) by the of the Parties made pursuant to and in implementation of 
r:m award of the Arbitration Panelrnade pursuant to Section l.IO(d); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
irnplement an a\vard of the iubltration Panel made pursuant to Sec:tion 
LlO(d), \:Vhere the Supplier failed to participate in such arbitration, 

1vith agreement or an1endment; as applicable, having effect as of date of 
the i11validityJ inapplicability or unenforceability or front ftnd after the date that 
the relevant index or quotation ceased to be published or the basis there:for is 
chc.mged n1aterially, as the case n1ay be. 

This Section 1.10 shall not apply to the circumstances addressed ln Sections 1 1.8, 1.9 or 2.L2. 

Ul 

This Agreen1cnt consthu1es the entire agree1nent betv·:een the Parties pertaining to "J1e subject 
rnatter of this Agrecn1ent. There are no warranties) conditions~ or representations (includi.Tlg any 
that rnay be implied by statute) and ther~ are no agn;en1ents in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreen1ent No reliance is 
placed on any \Varranty, represen1aticm1 opinion) advice or assertion :fact made by a Pa_rty'to 
this Agrcementj or its directors, officers, employees or agents) to the other Party to this 
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Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.12 Vvaiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitnte a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 

1.13 Governing Law 

This Agreement shall be governed by and construed in accord311ce with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1.14 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the Buyer's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the Buyer or in favour of the Supplier when interpreting such 
term or provision, by virtue of such fact. 

ARTICLE2 
DEVELOPMENT AND OPERATION OF THE CONTRACT J'ACILITY 

2.1 Design and Construction of the Contract Facility 

(a) The Supplier agrees to design and build the Contract Facility using Good 
Engineering and Operating Practices and meeting all relevant requirements of the 
IESO Market Rules, Transmission System Code, the Connection Agreement, in 
each case, as applicable, and all other Laws and Regulations. The Supplier shall 
ensure that the Contract Facility is desig-ned, engineered and constructed to 
operate in accordance with the requirements of this Agreement during the Tenn. 

(b) The Supplier agrees to provide to the Bnyer a single line electrical drawing which 
identifies the as-buili Connection Point(s), clearly shovving area transmission and 
distribution facilities, including the tnmsmission station(s) that is electrically 
closest to the Contract Facility. If the Proposal provides that the Connection 
Point, or all Connection Points with respect to multiple genemting facilities being 
aggregated, me within a Priority Electrical Zone, then the Supplier agrees that 
such Connection Point, or all Connection Points with respect to multiple 
generating facilities being aggregated, shall be located within a Priority Electrical 
Zone. 
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(c) The Supplier shall at no time after the date of this Agreement modify. vary, or 
amend in any material respect any of tbe featw·es or specifications of the Contract 
Facility outlined in the Proposal (the "Contract Facility Amendment") without 
first notifying the Buyer in WTiting and obtaining the Buyer's consent in writing, 
which consent shail not be unreasonably withheld, provided L'1at it shall not be 
unreasonable for the Buyer to withhold its consent to any modification, variation 
or amendment which would, or would be likely to, material!y adversely affect the 
ability of the Supplier to comply with its obligations under this Agreement Any 
Contmct Facility Amendment that has not been consented to by the Buyer (other 
than in instances where such consenl has been unreasonably v,rjthheld) shall~ if not 
removed within ten (i 0) Business Days after such Contract Facility Amendment 
occurred~ constitute a Supplier Event of Den-mit For purposes of this paragraph~ 
the failure of the Contract Facility to have a Connection Point as described in the 
Proposal shall be deemed to be a Contract Facility Amendment. 

(d) If the Buyer~s consent in writing has been given in relation to a reduction in the 
Contract Capacity pursuant to Section 2.1 (c), the Contract Capacity shaiJ be 
deen1ed to be reduced to the ]ower amount) effective at the time stated in sucb 
notice. If the Buyer's consent has been given in relation to an increase in the 
Contract Capacity pursmmt to Section 2.1 (c), the Contract Capacity shall be 
increased to the higher amount} effective as of the time stated in such notice) 
provided lhat such increase shall not be effective tmtil the Supplier perfon11s a 
Capacity Check Test confirming the increased amount of the Contract Capacity. 

(c) For purposes of Section 2.1 (c), in the event that the Nfuuepiate Capacity of the 
Facility will .be reduced as a result of a tenn, condition) or restriction iinposed byj 
or contained in a penr._it~ certificate: licence or other approval issued by: a 
Governn1enta1 Authority in respect of the Facility: then the an1ount by whlch such 
Nameplate Capacity is reduced shall be deemed to first reduce the Supplier's 
Capacity~ wil~ any excess of the Teduction of the Narneplate Capacity over the 
Supplierls Capacity then being dee_med to reduce the Contract Capacity. 

Additional and Construction Covenants 

The Supplier agrees that the Facility shall be located in the Province 
and shall affect snpply or demand in the IESO-Administered Markets. 

Ontario 

The Supplier agrees to arrange! at its expense} for all Facility connection 
rcquire1Dents in accordance with the Connection Agreement to pern1i1 the delivery 
of Electricity to the IESO-Controlled Grid Local Distribution System or End 
User~ as the case n1ay be. The Supplier agrees 1o provide to the Buyer a copy of 
the Customer lrnpact Assessment final report and Lbe executed Connection Cost 
Recovery Agreement vvithin len (10) Business Days the Supplier's receipt of 
each of such documents. 

(c) The Supplier agrees to ensure that revenue-quality interval rneters wiil be 
operated) and n1aintaincd~ at its expense~ to calculate the output of Electricity 
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from the Contract Facility at the generator terminals net of any Station Service 
Loads. Revenue meters registered with the IESO or provided by a LDC can be 
used to f1.1lfill this obligation, in whole or in part, so long as the Metering Plan 
specifies: (i) how the metered quantities from those meters will be adjusted, if 
necessary, to account for any electrical losses that may occur due to differences 
between the physical locations of the meters and the generator tenninals, and (ii) 
how the metered quantities from those meters will be totalized, if necessary, with 
other revenne-gnality metered data to accurately calculate the outpnt of the 
Contract Facility at the generator terminals net of any Station Service Loads. The 
Buyer retains the right to andit the metering equipment to confim1 the accuracy of 
the Metering Plan. The Supplier shall have the Metering Plan approved by the 
Buyer, and shall deliver a copy to the Buyer for its approval no later than sixty 
(60) days prior to the Tcnn Commencement Date. The Buyer a£,'Tces to review 
the l\1etering Plan submitted by the Supplier, and to either approve the plan or 
provide the Supplier with its comments by the later of fifteen (15) Business Days 
after receipt and fifteen (15) Bnsiness Days prior to the Term Commencement 
Date. The Snpplier will provide the Bnyer with a commissioning report for all 
revenue meters referenced in the Metering Plan prior to any use of metered data 
for the purposes expressed in Sections 2.6(a)(i)(D) or 15.6. 

(d) The Supplier agrees to provide, at its expense, all power system components on 
the Supplier's side of the Cormection Point, including all transformation, 
switching and auxiliary equipment, such as synchronizing and protection and 
control eqniprnent, pursnant to requirements deemed necessary by the IESO, the 
Transmitter, the LDC (ar1d as specified in the System Impact Assessment, the 
Customer Impact Assessment and the Connection Impact Assessment, as 
applicable), and the End-User, as applicable, to protect the safety and security of 
the IESO-Controlled Grid, tl1e Local Distribntion System, each of their respective 
customers, and the End-User Load, as the case may be. The equipment to be so 
provided by the Supplier shall include such electrical eqnipment as the IESO, the 
Transmitter, the LDC, and the End-User, as applicable, deem necessary, from 
time to time, for the safe and secure operation of the IESO-Controlled Grid, the 
Local Distribution System, and the End-User Load, as required by the IESO 
Market Rules, the Transmission System Code, the Distribution System Code, and 
the End-User, as applicable. 

(e) The Supplier agrees to install protective eqnipment to protect its own personnel, 
proper1y, and equipment from variations in frequency and voltage or from 
temporary delivery of other than three-phase power, whether caused by the 
Facility, the IESO-Controlled Grid, the Local Distrihution System, or the End
User Load, as the case may be. 

2.3 Allocation and Treatment of System Upgrade Costs 

The Supplier agrees to arrange, at its sole cost and expense, for all System Upgrades that may be 
required to permit the delivery of Electricity and Related Products to tbe IESO-ContTolled Grid, 
the Local DistTibution System, or the End-User, as the case may be. 



The Buyer shall reimburse the Supplier for Bll Sysrem Upgrade Costs incurTed by the Supplier on 
the follo\ving basis: 

(a) The Supplier shall pay ali System Upt,Tade Costs to the Transmitter and the LDC, 
as applicable, as and when due. 

(b) The Supplier shall subn1it to Lhe Buyer an invoice iternizing and describing the 
System Upgrade Costs, together with copies of each of the paid receipts issued by 
the Transmitter and LDC, as applicable. lf the System Upgrade Costs are adjusted 
subsequent to the Commercial Operation Date, il1c Supplier shall forthwith 
provlde \Vritten evidence thereof to the Buyer. 

(c) The Buyer sha1C within a reasonable review the Supplier's Invoices and 
copies of each of the paid receipts to verify that all of the amoUI1ts described in 
each such invoice constitute System Upgrade Costs paid by the Supplier to the 
Transmitter and the LDC! as applicable., on tl1e understanding that the 
deten11ination o:f Syste1n Upgrade Costs shall not be capped by or lin1ited to any 
prelin1inar~y estirr1atcs of System Upgrade Costs that' n1ay have been assessed by 
or on behalf of the Ontario Ministry of Energy for the purposes of reviewing and 
evaluating the Supplier's Proposal under the terms of the 2,500 MW RFP. The 
Supplier consents to the applicable Transmirter and LDC disclosing to the Buyer, 
on request1 all inforn1ation relating to System Upgrade Costs; including any 
information provided by il1e Supplier to the applicable Transmitter and the 
applicable LDC that relates to; or affects~ System Upgrade Costs. 

(d) The Buyer will reirnburse the System Upgrade Costs to the Supplier on the basis 
that System Upgrade Costs shall be amortized over the first ten (I 0) years of the 
Tern1 in equal annual payrnents of principal co1nn1endng on the Term 
Commence1nent Date~ and until the System Upgrade Costs are fully reimbursed, 
the unpaid balance System Upgrade Costs shall bear interest at the Interest 
Rate commencing on the Term Commencement Date, and shall be calculated and 
payable n1onthly~ in arrears, on the last day of each rnonth. 

If the OEB an order or directive man or decrease in the 
System Upgrade Costs to be paid by the Supplier, then the amount of System 
Upgrade Costs shall be deemed, from the date of such order or directive, to be 
adjusted by tbe amount of such increase or and the adjusted unpaid 
principal balance of System UpgTade Costs owing to the Supplier shall be 
remnortized over the period _frmn the date of such order or directive untii the tenth 
(] Oth) anniversary of the Term Con1mencernent Date equai annual payments of 
principal COlTLmenc.ing on tl-je next anniversary of the Terrn Commenc.ernenl Date. 
Until the System Upgrade Costs arc fc1lly reimbursed, the unpaid balance of 
System Upgrade Costs shall bear interest at the Interest Rate which shall be 
calculated and payable n1onthly~ in arrears, on the last day of each month. 

If the Agreement has been terminated by the Buyer as a result of a Supplier Event 
of Defauh, then the Suppher shail forfeit all rights to recejve any further pay1nents 
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after the Termination Date on account of System Upgrade Costs pursuant to 
Sections 2.3(d) or 2.3(e), as applicable, as liquidated damages and not as a 
penalty. 

2.4 Allocation and Treatment of Connection Costs 

If the OEB issues an order or directive resulting in a Tnmsmitter or a LDC, instead of the 
Snpplier as a generator, being responsible for the payment of any Connection Costs, then 
notwithstanding anything in this Agreement to the contrary, ti1e Net Revenue Requirement 
applicable from and after the effective date of such order or directive shall be reduced, by mutual 
agreement, by an amount commensurate vvith such reduction in Connection Costs as a result of 
such OEB order or directive, amortized on a straight-line basis over the balance of the Term. 

2.5 Milestone Dates 

The Supplier acknowledges that time is of the essence to the Buyer with respect to attaining 
Financial Closing and Commercial Operation of the Contract Facility by their corresponding 
Milestone Dates set out by the Supplier in Exhibit F, and the Parties agree: 

(a) that each oftl1c Milestone Events con·esponding to: 

(i) Financial Closing; a11d 

(ii) attaining Commercial Operation, 

shall be achieved in a timely manner and by its corresponding Milestone Dale, 
failing which the Supplier shall pay to tl1e Buyer within five (5) Business Days 
after receipt of an invoice from the Buyer, as liquidated damages and not as a 
penalty, a sum of money equal to (A) $50 per MW multiplied by tl1e Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Financial Closing; and (B) $150 per MW multiplied by the Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Commercial Operation, until the corresponding Milestone Event has 
been achieved. However, if Commercial Operation is achieved on or before its 
correspouding Milestone Date, then all liquidated damages for delay in achieving 
Financial Closing paid by the Supplier under this Section 2.5(a) shall be refunded 
to the Supplier, without interest, two weeks following the Comrnercial Operation 
Date; and 

(b) the maximum time period that liquidated damages shall be calculated Emcl payable 
under Section 2.5(a) by the Supplier: 

(i) for failure to meet the Milestone Date 111 respect of Financial Closing, 
shall be ninety (90) days; and 

(ii) for failure to meet the Milestone Date in respect of Commercial Operation, 
shELU be five hundred and forty-five (545) days. 
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If there occurs or arises any incident, event or circumstance which results: or is likely to result, in 
a delay in the aggregate of thirty (30) days or m.ore in obtaining Enviromnental and Site Plrm 
lv1ileslone Approvals, execution of the EPC Contract or commencement of construction of the 
Contract Facility, in each case following the 1v1ilestone Date therefor, including delays arising 
frmn events of Force 1V1S:ieure, the Party first becon1ing a\:vare of such delay or likely delay shall 
pron1pt1y (and) in any event, within ten (1 0) Business Days) notif;' the other Party and the Parties 
shall meet to discuss strategies for restoring, to the extent possible and practicabJe to do so, the 
development) construction and/or comn1issioning of the Facility to the schedule \Vhich \\rill 
achieve Commercial Operation by the Milestone Date l~erefor. 

2.6 Requirements for Cornmerdai 

(a) The Contract Facility will be deemed to have achieved "Commercial 
as at t~e point in tin1e confirmed by the Buyer in a r,.vritten notice as described in 
paragraph 2.6(b )(i) following receipt by the Buyer from the Supplier of the 
follo,ving: 

("' )) a certificate (the "IE Certificate") addressed to it from an Independent 
Engineer in the form attached hereto as Exhibit procured at the expense 
of the Supplier, and otherwise acceptable to the Buyer, acting reasonably, 
stating that: 

(A) the Contract Facility has been cornpleted in all n1aterial respects, 
excepting punch list iten1s thai do not materially and adversely 
affect the abiljtyr of the Contract Facility to operate in accordJL'lce 
with this Agrcen:tent; 

(B) the Connection Point of the Contract Facility ts at the location 
specified in Exhibit A; 

(C) the Contract Facility has been constructed, cormectcd, 
commissioned and synchronized to the IESO-ControlJed Grid, 
such that lOOS;O of the Contract Capacity fo_r the Contract Facility 
is available to generate Electricity in compliance \Vith Good 
Engineering and Operating Practices; 

(D) the Contmct Facility has generated Elecl.ricity in compliance with 
all Laws and Regulations for four ( 4) continuous hours at an 
uninterrupted rate not less than 100% of the Contract Capacity for 
the Contract Facility. This requirement shall be evaluated based 
on calculation of the generator output at the Delivery Point net of 
any Station Service Loads, in accordance with the Jvfetering 
and shaH be satisfied if the energy output in each of the four ( 4) 
hours (in I\1Wh)~ divided by one hour, is equal to or greater than 
the Contract Capacity for the Contract Fadlity. The .Sllpplier 
acknoYvledges and agrees that the Contract Capacity for the 
Contract Facility and the Station Service Loads, as may be 
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measured by the foregoing test, shall not be adjusted for ambient 
weather or other conditions whatsoever; 

(E) t1e Contract Facility has demonstrated, through performance 
testing in accordance with the American Society of Mechanical 
Engineers FTC 46- 1996 Performance Test Code on Overall Pla11t 

· Perfommnce for a combined cycle gas turbine (CCGT) generation 
facility or other equivalent international performance test 
procedures agreed to by the Buyer acting reasonably, an electrical 
output, measured at the Delivery Point net of any Station Service 
Loads, demonstrating the maximum capacity of the Contract 
Facility, and the Contract Facility has achieved the Contract 
Capadty for the Contract Facility. A copy of the performance test 
report is to be attached to the IE Certificate. For greater certainty, 
any obligations of the Supplier 1mder this Agreement relating to or 
premised upon the amount of Nameplate Capacity sb2Jl remain in 
effect, unamended, notwithstanding that the maximuzn capacity of 
the Contract Facility as demonstrated during the perfom1ance test 
may be less that1 theN ameplate Capacity; and 

(F) it has been demonstrated that the Contract Facility has a minimum 
ramp rate (being defined as the rate of increase or decrease in 
energy output that the Contract Facility is capable of achieving 
after start-up, synchronization to the IESO-Controlled Grid, and 
technically required hold points, with such interval being between 
the mini1num load and the tnaximum continuons output rating, 
being the maximum continuous output rating of the plant) over a 
single five minute interval of at least "x" MW/minute, where "x" is 
a value equal to 4% of the Nameplate Capacity; 

(ii) all material documentation and information required to be provided 
pursuant to this Agreement to the Buyer by the Supplier or by any third 
parties prior to Commercial Operation; 

(iii) a certificate addressed to it from the Supplier with respect to the 
Commercial Operation of the Contract Facility and other documentation 
and information required to be provided to the Buyer by the Supplier in 
the form attached hereto as Exhibit U; and 

(iv) a proposed Commercial Operation Date. 

(b) The Buyer shall make Commercially Reasonable Efforts within 30 days following 
receipt of the proposed IE Certificate and the Supplier's certificate under 
paragraph 2.6(a)(iii) to notifY the Supplier in writing that the Supplier: 
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(i) has met ail of the requirements of subsection 2.6(a), that Commercial 
Operation has been achieved, and confirming the Commercial Operation 
Date; or 

(ii) has not met all of tl1c requirements of subsection 2.6(a) and that 
Commercial Operation has not been achieved; 

In the case of notice under paragraph 2.6(b )(ii): the Buyer shall pro\ 1cie to the 
Supplier reasonable particulars in respect of the requirements of subsection 2,6(a) 
that have not been n1ct 

For the num<)SC:s of Section 2.6(a), an 
that is: 

ts an engmeer 

(i) a professional engineer duly qualified and llcensed to pracLice engineering 
in the Province of Ontario; and 

(ii) eruployed by an independent engineering firm \Vhich holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not 
affiliated with or directly or indirectly controlled by the Supplier and that 
does not have a vested interest in the desjgn~ engineering) procuretnent, 
construcDon and/or testing of the Contract Facility. 

Information During Design and Construction 

Prior to 1he Ten11 Con1.1nencement Date, the Supplier shall provide the Buyer with 
progress reports as follo\VS: 

By ihe fifteenth (15th) day of each calendar qua.ctcr following the date of this 
Agreement m.1d continuing until the Term CorrLtTlencement Date, the Supplier 
sbail provide the Buyer with quarterly progress reports in the form of Exhibit 0, 
describing the status of efforts made by t_~e Supplier to meet each f,1ilestone Date 
and the progress tov-.rard each of the Reportable Events, At the Buyer's r~r11l<'c~i 
the Supplier shall provide an oppmtunity for the Buyer to n1cet with appropri::ne 
personnel of the Suppl]er to discuss and assess the contents of any such quarterly 
progress report. 

(b) }n addition to the quarterly progress reports it is required to pro\ridc pursuant to 
Section 2.7(a), the Supplier shall also provide the Buyer with notice of any 
material incident, event or concern which may occur or arise during the course of 
the development., construction or con1m.issioning of the Faci.llty, pron1ptly and~ in 
cmy event, within ten (1 0) Business Days fo.llowing the later of: (i) the Suppiier 
bec0111ing aware of any such incident, event or concern occwTing or arising; and 
(ii) the Supplier becoming mvare of the Inateriality of same, with such timing in 
each case based upon tl1e Supplier having acted in accordance \Vith Good 
Engineering and Operating Practices. 
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2.8 Operation Covenants 

(a) The Supplier agrees to own the Contract Facility during the Term and to operate 
and maintain the Contract Facility during the Tem1 using Good Engineering and 
Operating Practices, and meeting all applicable requirements of the IESO Market 
Rules, the Transmission System Code, the Connection Agreement and all other 
Laws and Regulations. For certainty, the Parties aclmowledge that the Buyer is 
not purchasing from the SuppLier, nor is the Supplier selling to the Buyer, any 
Electricity or Related Products. 

(b) The Supplier agrees to assume all risk, liability and obligation and to indenmify, 
defend and hold harmless the lndemnitees in respect of all actions, causes of 
action, suits, proceedings, claims, demands, losses, damages, penalties, fines, 
costs, obligations and liabilities arising out of a discharge of any contaminant into 
the natural envirmm1ent, at or related to, the Facility and any fines or orders of 
any kind that may be levied or made in connection therewith pmsuant to the 
Environmental Protection Act (Ontario), the Omario Water Resources Act, the 
Dangerous Goods 71-ansportation Acl (Ontario) or other similar legislation, 
whether federal or provincial, except to the degree that such discharge shall have 
been due to the negligence or wilful misconduct of the h1denmitees. 

(c) The Supplier agrees to use Commercially Reasonable Eff011s to maintain or enter 
into any fuel supply contracts that are necessary for the proper operation of the 
Contract Facility during the Term. The Supplier further agrees that the Contract 
Facility shall not burn or othe!VI~se use any fuel other than Gas. Without limiting 
the generality of the foregoing, a Supplier who is also a load facility under the 
IESO Market Rules shall be solely responsible for all charges (net of any 
applicable credits) in relation to Electricity consumed by it in order to operate the 
Facility in accordance with this Agreement. 

(d) If the Proposal provides that Automatic System Voltage Support will be provided 
by the Contract Facility, the Supplier agrees to provide such Automatic System 
Voltage Support throughout the Tenn in accordar1ce with all relevant 
requirements under the IESO Market Rules for a generator, whether directly 
connected to a Tnmsmission System, LDC or End-user Load, including the 
requirements described in the amendments approved by the IESO and described 
in httn:i/www.theimo.com/imoweb/nubs/mrlmr 00?44-ROO BA.odf. 

2.9 Metering and Dispatch Capabilities 

(a) The Supplier covenants and agrees to provide, at its expense, separate n1eters and 
ancillary metering and monitoring equipment for the Contract Facility as required 
by the IESO Market Rules. 

(b) The Buyer retains the right to audit, at any time during the Term, on reasonable 
notice to the Supplier and dming normal business hours, the metering equipment 
to confirm the accuracy of the Metering Plan. The Supplier shall have the 
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Metering Plan approved by the Buyer and shall deliver a copy to the Buyer for its 
approval no later than si.xty (60) days prior to Commercial Operation. T11e Buyer 
agrees to review the Metering Plan submitted by the Supplier and to either 
approve the plan or provide the Supplier vvith its con:Lrnents within fifteen (15) 
Business Days after receipt. The Supplier will provide the Buyer with a 
commissioning report for all revenue n1eters referenced in the :tv1etering Plan prior 
to any use of metered data for the purposes expressed in Section 15 .6. 

(c) The Supplier shall maintain (or be responsible for arranging on its behalf) a 
system satisfactory to the Buyer conu11encing the day prior to the Tern1 
Cmnrnencen1ent Date and continuing every day throughout the Tcnn, to receive 
Directed Dispatch Or-ders from either the Buyer or the Dispatcher, as the case may 
be, prior to the applicable daily deadlines set out in Exhibit 

2.10 Insurance Covenants 

(a) The Supplier hereby agrees to put in effect and maintain: or cause its contractors, 
\vhere appropriate, to maintain, fron1 the conunencerncnt of the constructi_on of 
the Facility to the expiry of the Tem1, at its own cost and expense, all the 
necessary and approprJate insurance that a prudent Person in the business of 
developing 1md operating the Facility would maintain including the policies sel 
out in this Section 2.1 0. All instrrance policies to be effected and 1nai11tained as 
required hereunder shall: 

(i) be placed '.-Vith insurers licensed to underwrite insurance in the Province of 
Ontario and having an overalJ AJ\1, BesCs Rating of at least/\- (except: in 
the case of autmnobile liability insurance where the rnillimun1 rating of the 
insurer shall be B+); 

(ii) provide that they shall continue in efiect and remain tma1tered fix the 
benef1t of the Supplier for a period of not less than sixt-y (60) days after 
written notice of any cancellation or any eh<:LDge or a.mendn1ent restricting 
coverage; and 

(iii) be capable of being reviewed and altered during the term of the policy to 
account for any changes in Laws and Regulations \Vhich affect coverage 
of the risk insrtred. 

(b) The Supplier shall put in effect and n.taintain) or cause its conLractors_1 where 
appropriate) to maLTltain~ at a rninirnurn, the following insurELDce policies: 

(i) "illl-risk" property insurance covering property every description 
insuring not less than the f1.1ll replacement value of the Facility; and 

(A) for the period prior to the Commercial Operation Date: 

(1) shall be in the joint names of at least the Supplier and its 
principal contractors, \Vith no co-insurance restriction; the 
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policy shall include as additional insureds all 
subcontractors and the coverage shall not be less than the 
insurance required by !BC Forms 4042 and 4047, extended 
to inclnde testing and commissioning, or their equivalent 
replacement; and 

(2) shall provide delayed start-up coverage on a fixed expense 
basis with an indemnity period of not less than twelve (12) 
months and a deductible waiting period of not more than 
sixty (60) days; and 

(B) for the period from and after the Commercial Operation Date: 

(1) shall be in the name of the Supplier; and 

(2) shall provide for business interruption coverage on an 
actual loss sustained basis with a waiting period of not 
more than ninety (90) days. 

These policies shall contain a waiver of subrogation in favour of the 
Indenmitees. Deductibles for these policies shall not exceed $250,000 for 
all losses (other than damage to Equipment, which vvill be subject to the 
deductibles set forth in Section 2.10(b)(ii)), except for 3% of fuli 
replacement value of damage to property (with a minimum deductible of 
$250,000) for damage to property arising from or relating to each of flood 
and earthquake. 

(ii) equipment breakdown insurance, in the joint names of the Supplier and, 
for the period prior to the Commercial Operation Date, its principal 
contractors, insming not less thlm the full replacement value of the boilers, 
machinery, pressure vessels, electTical and mechanical machines, air 
conditioning and refrigeration systems, computers, communications and 
electronic systems, service supply objects, heat recovery steam generator 
units, stean1 tmbine generator units, generator step-np transformer units 
and combustion gas tnrbine generator nnits and all other equipment 
forming part of the Facility (the ".Equipment"). The coverage shall not 
be less than the insnrance provided by the forms known and referred to in 
the insurance industry as "Comprehensive Boiler and Machinery Form" or 
"Equipn1ent Breakdovvn Insurance,~. This policy shall contain a wai·ver of 
subrogation in favour of the Indemnitees. Deductibles in respect of this 
policy or the portion of the "all risk" property insurance relating to the 
Equipment (as described in Section 2.1 O(b )(i)) shall not exceed: 

(A) $3,000,000 for property damage arising from and relating lo 
testing and commissioning of Equipment prior to the Commercial 
Operation Date; and 
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(B) $3,000,000 for property damage arising fi·om and af1er the 
ComrnerciaJ Operation Date; 

Equipment breakdoV\rn insurance coverage may be obtained as part of L~e 
"all risk" property insurance. 

(iii) commercial general liability insurance on an occurrence basis for death, 
bodily injury and property damage and other types of damage that may be 
caused to third parties as a result of the Supplier's activities in connection 
with the Facility or perfonnanee of its obligations lli'1der this Agreen1cnt, 
to an inclusive limit of not less than $10,000,000 per occurrence Emd in 
aggregate and wiLh a deductible not $100,000. This policy shall 
include the h1demnitees as additional insureds and shall be non
contributing and prirnary •;vith respect to coverage in favour of the 
Indemnitces. The coverage provided shall not be less Lhan the insurance 
required by IBC Form 2100-2, 4-1998 (but not its replacement) and IBC 
Form 2320 (version in effect as at the date hereof but not its replacement), 
The policy shall include the following coverage: 

(A) broad form products, premises and completed operations liability 
for a period of not less than twenty-Emr (24) montl1s after the 
Commercial Operation Date; 

(B) crnss-liability and severability of interests clause; 

(C) contingent employer's liability; 

(D) tenant's legal liabil.ity (if applicahle and with applicable sublimits); 

(E) blanket contractual liability of the Supplier under this Agreement~ 

(F) darnage arising frorn shoring, blasting, excavating, underpi:nning, 
dcm.olition pile driving and caisson work, work bdov.r grotmd 
surface; tunnelling) and gradi..n.g (if applicable); 

(G) non-owned automobile liability with blanket contractual coverage 
for hired automobiles; and 

(H) liability on the pm~, of the Supplier resulting from activities or 
work performed by its contractors and subcontractors. 

(iv) automobile liability insurance, providing coverage for owned, non-owned 
or hired automobiles -;,.vith a cmnbined single liabiEty liinit of not less than 
$2,000,000 per occurrence; 

environmental impairment liability insurance) providing coverage for :first 
party property dan1age and clean-up and any third party clahns for 
bodily injury; property damage and clean-up for ;:my environn1ental 
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incidents arising out of the construction, operation or maintenance of the 
Facility, with a limit of not less than $5,000,000 per occuJTence and in 
aggregate and with a deductible not exceeding $100,000. This policy shall 
include the lndemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in favour of the 
Indemnitees. The policy shall contain a cross-liability and severability of 
interests clause; and 

(vi) any additional insurance required to be provided under all Laws and 
Regulations. 

(c) For purposes of the insurance coverage under Sections 2.10(b)(i) and (ii), the 
Supplier may procure and maintain separate insurance policies to cover the period 
prior to the Commercial Operation Date and the period from and after the 
Commercial Operation Date. 

(d) The Supplier shall proYide the Buyer with proof of the insurance referred to in 
this Agreement in the form attached hereto as Exhibit S (Certificate of Liability 
Insurance) and as Exhibit T (Certificate of Property Insurance) that references this 
Agreement and confirms the relevant coverage, including endorsements, on or 
before the commencement of the construction of the Facility, and renewals or 
replacements on or before the expiry of any such insurance. The policies for the 
insurance coverage under Sections 2.1 O(b )(iii) and 2.1 O(b )(v) shall be endorsed to 
provide the Buyer \\ith: 

(i) not less than sixty (60) clays notice m writing in advance of any 
termination, cancellation or non-renewal thereof, and the Supplier shall 
ensure that the Buyer receives such notice prior to the cotnmencerncnt of 
such sixty (60) clay period; and 

(ii) notice in vvriting at the time of any n1aterial change or amendn1ent thereto 
(including any reduction in limits, increase in cleductibles, exhaustion of 
aggregate lirni.ts, and change in named insured), and the Supplier shall 
ensme lhat the Buyer receives such notice al such time. 

Upon the request of the Buyer, the Supplier will provide the Buyer with a copy of 
each insurcmce policy to be fumished within ten (1 0) Business Days of the request 
being made by the Buyer. The provision to the Buyer of any ceriificate of 
insurance, insunmce policy or other evidence of complia_'lce '.vith this Section 
2.10 shall not imply acceptance by the Buyer that the extent of insurance coverage 
is sufficient and otherwise complies with this Section 2.1 0. 

(e) If the Supplier is subject to the Workplace Safety and Insurance Act (Ontario), it 
shall submit a valid clearance certificate of Workplace Sofety and Insurance Act 
coverage to the Buyer prior to the commencement of construction of the Contract 
Facility. In addition, the Supplier shall, from time to time at the request of the 
Buyer, provide additional Workplace Safety and Insurance Acr clearance 
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certificates. The Supplier agrees to pay vvhen duel and to ensure that each of its 
contractors and subcontractors pays when due, all amounts required to be paid by 
it and its contractors and subcontractors~ from time to time frorn the 
commencement of construction of the Contract Facility, under Lhe Workplace 
Safi:ty and insurance Act, failing which fhe Buyer shall have the right, in addition 
to cmd not in substitution for a11y other right it n1ay have pursuant to this 
l\greement or otherwise at law or in equity~ to pay to the \Vorkplace Safety and 
Insurance Board any amount due pursuant to the FVorkplace Safety and Insurance 
Act and unpaid by the Supplier or its contractors and subcontractors and lo deduct 
such mnount fron1 any fu!lOUnt due and ovving from time to tirne to the Supplier 
pursuant to this Agreen1ent together with all costs incurred by the Buyer in 
cormection therev;ith. 

(f) In addition to an other rights and re1ncdies available to the Buyer in this 
J\grccinent, if the Supplier fhils to co1nply with this Section 2.1 0, the Buyer shall 
have the right (but not the obligation) to: 

(i) obtain any and all insurance policies tltat the Supplier has failed to obtain 
and maintain or in respect of which the Supplier has failed to notify the 
Buyer in the rnanner contemplated herein. 'Ihe Buyer shall have the right 
to deliver an invoice to Supplier containing a statement the 
reasonable costs of obtaining such insurance policies~ together v.rith r1.ny 
associated adrninistrative and legal and other reasonable costs 
(collectively, the "Insurance Costs") and the Supplier shall within ten 
(1 0) days of the date of receiving such invoice pay to Lne Buyer an arnount 
equal to the Insurance Costs, irrespecTive of whether Oi not the Buyer 
proceeds to obtain or has in fact obtained m1y such insurance policy or 
policies, The parties agree that the Insun:u1ce Costs are a reasonable pre
estin1ate of damages and not a penalty. lf the Supplier fails to pay to the 
Buyer the amount of the Insurance Costs, the Buyer shall be entitled to 
draw and retain fron1 the Comp let] on and Performance Security the 
an1ount of the Instl.rance Costs; or 

(ii) \Vithhold any Contingent Support Payrncnt until such tin1e as the Supplier 
provides the certificates of insw~aJ1ce or copies of insurance policies as 
required under this Section 2.1 0. 

Where the Supplier is made up of more than one legal entity (whether in the form 
o:f partnership, joint venture or otherwise); the Supplier shall provide to the Buyer 
an irrevocable direction designating one such legal entity as responsible for all 
insurance matters under this Section 2.1 0, and for the provision of infon11a.tion in 
relat1on thereto to the Buyer as contemplated in this Agreemcn( and such entity 
shall be so responsible. The Supplier agrees that such desiguate shall be 
authorized to hind the Supplier a_nd all legal entities constituting the Supplier in 
respect of all rnatters relating to this Section 2.1 0. 
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2.11 Compliance with Laws and Regulations and Registration with the IESO 

(a) The Buyer and the Supplier shall each comply, in all material respects, with all 
Laws and Regulations required to perform or comply with their respective 
obligations under this Agreement. 

(b) The Buyer and the Supplier shall each fumish, in a timely manner, information to 
Govenm1ental Authorities and shall each obtain and maintain in good standing 
any licence, pennit, certificate, registration, authorization, consent or approval of 
any Governmental Authority required to perform or comply with their respective 
obligations under this Agreement, inclnding such licensing as is required by the 
OEB, including its generator license. Without Limiting the generality of the 
foregoing, the Supplier agrees to meet all applicable Facility registration 
requirements as specified in the IESO Market Rules and shall provide to the 
Buyer the following: 

(i) Electric Safety Authority Connection Authorization; 

(ii) IESO Notification Form re: connection of new facility; 

(iii) IESO Authorization to Participate; and 

(iv) OEB generator license. 

(c) The Supplier shall register with the IESO as a "Metered Market Participant" and 
as a "Generator" pursuant lo the IESO Market Rules. The settlement of Market 
Settlement Chm:ges shall take place directly behvecn the Supplier as the "Metered 
Mmket Participant" and the TESO, and any costs incurred by the Supplier acting 
as the "Metered Market Participant" pursuant to the IESO Market Rules in respect 
of this Agreement shall be charged to and be lhe sole responsibility of the 
Supplier, unless otherw[se expressly detennined pursum1t to Section 1.6, l. 7, 1.8 
or 1 .9 hereof. 

2.12 Environmental Attributes and Future Contract Related Products 

(a) The Supplier shall from time to time during the Tem1 of this Agreement, on 
behalf of the Buyer, obtain, quantify, and register with the relevant authorities or 
agencies all Environmental Artributes related to the Contract Facility that are 
required pursuant to applicable legislation, and same shall be immediately 
transferred, assigned or held in trust for the Buyer who thereafter shall retain, all 
rights, title, and interest in all such Environmental Attributes. The Supplier shall 
not participate in any voluntary programs with respect to a:_r1y Environmental 
Attributes associated with the Contract Fac11ity 1-vithout the prior written consent 
of lhe Buyer, which consent may be unreasonably witl1held. 

(b) Notwithstanding Section 2.12( a), the Supplier shall continue to be entitled to all 
rights, title, and interest to all emission allowances 2Jld Emission Reduction 
Credits that pertain to the Contract Facility and of a type that were available under 
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the Ontario Emissions Trading Program as of September 13, 2004. However, the 
ammmt of the Supplier's entitlement to any such emission allowance or Emission 
Reduction Credit shall be determined with reference to the levels in effect as of 
the date of the Supplier's ciairn to any such entitlement. For certainty, revenue 
arising from such OETP credits and allowances will not be inciuded in Imputed 
Net Revenue. 

(c) The Snpplier will provide the Buyer with prior written nmice of the development 
by the Supplier of any Future Contract Related Products from time to time. 

ARTICLE3 
DISPATCH OPTIONS 

The Buyer shall have the right, from time to time throughout the Term, to select tJ1e dispatch 
mechanism governing the Contract Facility (the "'Dispatch Rights~~) in every given hour of tl1e 
Term in accordance with, mrd subject to, the provisions of this Article 3. 

3.2 Available Dispatch Options 

The Buyer's Dispatch Rights shail be restricted to the Deemed Dispatch Option and the Directed 
Dispatch Option in each case as described in Exhibit G. 

3.3 Appointment of the Dispatcher Under the Directed Dispatch Option 

(a) Buyer shall be entitled~ \Vithout the consent of the Supptier~ to appoint any 
Person from tin1e to time throughout the Term and for any stated .length of time 
up to the balance of Lhe Term (the "Dispatcher") to exercise the Dispatch Rights 
under the Directed Dispatch Option in tJre place of the Buyer. 

(b) The appointment of the Dispatcher will be made on the following 

(i) 

(ii) 

tbe Buyer \Vill provide written notice to the Supplier at least five (5) 
Business Days prior to tbe exer,cis:e of Dispatch Rights by the Displttchc.r; 

the Dispatcher shall be entitled~ during the term of its appointment; to 
the Dlspmch Rights under the Directed Dispatch Option .Ln the 

place of the Buyer and cmnmunicate all Directed Dispatch Orders directly 
with the Supplier. However, the Dispatcher shail not have the authority to 
act for, or in Lhe place of, the in ;:my other respect under this 
Agreement and shall not be directly liable to the Supplier; 

the appojntrncnt of the Dispatcher will not relieve the Buyer of its 
obligations to the Supplier under this Agreement, and all Monthly 
Payments shall continue to be made and settled directly between tJ1e Buyer 
and the Suppiier; and 
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(iv) the appointment of the Dispatcher may be revoked by the Buyer nt any 
time prior to the expiry of the term of the Dispatcher's appointment by 
providing written notice to the Supplier at least one (1) Business Day prior 
to the revocation of the appointment of the Dispatcher. For greater 
certainty, the revocation of the appointment of the Dispatcher shall not 
affect the validity of any ontstanding Directed Dispatch Order, which shall 
continue to be governed by the terms of Exhibit G, 

3A Future Tolling Dispatch 

The Parties acknowledge that ihe market for Electricity and Related Products continues to evolve 
within the Province of Ontario, and that it is important to the Buyer to encourage market 
evolution in certain directions. Snbjec.t to Section ]2,l(h), the Supplier agrees that if requested 
to do so by the Buyer, it will enter into good faitl1 negotiations with the Buyer to allow the 
Contract Capacity to be dispatched by the Buyer, a Dispatcher or an assignee oftl1e Buyer dnring 
all or any portion of the then remaining Term on a tolling basis, provided that it shall be a 
principle of such negotiations that the Supplier shall not be required to accept any lolling 
dispatch mechanism which adversely impacts the Supplier's economics as contemplated 
hereunder prior to the introduction of such tolling dispatch mechanism. Any dispntes arising 
under this Section 3A arc not subject to resolution pursuant to Section 16.1. 

ARTICLE4 
OPERA.TlON OF CONTRACT FACILITY AND PAYMENT OBLIGATIONS 

4,1 Operation of Contract Facility During the Term 

(a) From and after the beginning of the hour ending 01:00 (EST) of the Term 
Commencement Date, the Supplier agrees to operate the Contract Facility in 
accordance with the terms of this Agreement and the Monthly Payments shall 
begin to accrue and be payable in accordance \'ilb Section 4.2 and Article 5, For 
certainty, the Parties acknowledge that the Buyer is not purchasing from the 
Supplier, nor is the Supplier selling to the Buyer, any Electricity or Related 
Products. 

(b) The Supplier will provide the Buyer with prior written notice of tl1e development 
hy tl1c Supplier of any Futme Contract Related Products from time to lime. 

4,2 Amount of Monthly Payment 

The "Monthly Payment" shall be an cmwunt equal to one of the following: 

(a) the Contingent Support Payment, if any, which shall be owed by the Buyer to the 
Supplier; or 

(b) the Revenue Sharing Payment, if any, which shall be owed by the Supplier to the 
Buyer, 
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4.3 Supplder Option to Adjust Contract Capacity 

At any time within the six (6) month period immediately prior to the Term Commencement Date, 
the Supplier shall, once during such period, have the right to adjust the Summer Contract 
Capacity and/or the Winter Contract Capacity to a lower or higher amount by providing written 
notice thereof to the Buyer during such period, provided tl1at auy such increase or decrease shall 
not be greater than twenty-five (25) MW. The adjustment in the Contract Capacity set out in this 
Section 4.3 shall take effect on the Term Commencement Date, provided that there is no 
Supplier Event of Default as of the Term Commencement Date. The Supplier acknowledges that 
any such adjustment in the Contract Capacity shall not reduce any obligations of the Supplier iu 
existence prior to the effective date of such adjustment and 1Jmt such adjustment shall be 
permanent and the Contract Capacity, as adjusted, cannot be further adjusted at any point during 
the balance of the Term. 

4.4 Reosponsib,iJi;ty for Taxes 

The S1Jpplier is liable for and shall pay, or cause to be paid~ or reimburse the Buyer if 1he Buyer 
has paid, all Taxes applic.able to any Revenue Sharing Payment due to the Buyer. If any GST or 
PST is payable in c.oru1ection wiih the Revenue Sharing Payment, such GST or PST shall be paid 
by the Supplier. In the event that the Buyer is required to remit such Taxes, the ammmt thereof 
shall be deducted from any sums becoming due to the Supplier hereunder, or shall be added to 
any Slli"11S becoming due to the Buyer hereunder. 

4.5 

The Buyer is liable for and shall pay, or cause to be paid, or reimburse the Supplier if the 
Supplier has paid, all Taxes applicable to any Condngent Support Payment due to the Supplier. 
If any GST or PST is payable in connection w·itb the Conti_ngent Suppmi Fayn~1entj such GST or 
PST shall be paid by the Buyer. In the event that the Supplier is required to remit such 
the amount thereof shall be deducted from any sums beco.tr.ing due to the Buyer hereunder, or 
shali be added to any sums becoming due to the Supplier hereunder. 

4.6 Non-Residency 

If the Supplier is a non-resident of Canada, as that term is ddlned in the ITA~ and the Buyer 
incurs any withholding or other sin1iJa.r Taxes as a result of such non-residency, then payn1enis 
under this At,;reement by the Buyer shall be reduced by the amount of such withholding Taxes 
and the Buyer shall ren1lt such v,rithbolding Taxes to the applicable taxing authorities. The Buyer 
shall ;;vhhin sixty (60) days aher rem1tting such Taxes~ notify the Supplier ln wTiting~ providing 
reasonable detail of such payment so that the Supplier n1ay chUm any applicable rebates: refunds 
or credits from the applicable taxing authorities. I:C after the Buyer has paid such amounts~ the 
Buyer receives a refund, rebate or credit on account of such then the Buyer shall pron1ptly 
remit such refund, rebate or credit an1ount to the Supplier. 
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ARTICLE 5 
STA TEl\1ENTS AND PAYMENTS 

5.1 Meter and Other Data 

(a) The Supplier agrees to provide to the Buyer access to the meters in the Metering 
Plan to accommodate remote intenogation of the metered data on a daily basis. 
The Supplier agrees to provide to the Buyer, at all times, access to any other 
infonnation relating to the Contract Facility that the Supplier has provided to, or 
received from, the IESO from time to time. 1l1e Buyer agrees to provide to the 
Supplier, upon the Supplier's request, any Market Price information and any other 
infonnation that the Buyer vvill be utilizing in preparing any Statement that is not 
available directly to the Supplier from the IESO. Upon a Party becoming aware 
of any errors or on1issions in any data or infonnation provided in accordance vvith 
this Section 5. l, such Party shall notify the other Party, and if applicable, the 
IESO in accordance with the IESO Market Rules, on a timely basis. 

(b) Notwithstanding the foregoing, the Parties acknowledge and agree that all 
Statements shall be prepared based on market price infonnation and settlement 
data from the TESO, and in the event of a discrepancy between market price 
information tmd settlement data from the IESO and information received directly 
from the Supplier pursuant to Section 5.l(a), U1en the market price information 
and settlement data from the IESO shall, subject to Section 5.7, be considered to 
be correct. 

Statements 

The Buyer shctLl prepare and deliver a settlement statement (the "Statement") to the Supplier, 
within ten (10) Business Days af1er the end of each calendar month in the Term that is the 
subject of the Statement (the "Settlement Month"), setting out the basis for the Monthly 
Payment with respect to the Settlement Month, as well as the basis for any other payments ov.~ng 
under this Agreement by either Party to the other in the Settlement Month. A Statement may be 
delivered by the Buyer to the Supplier by facsimile or electronic means and shall include the 
reference number assi1,'11ed to this Agreement by the Buyer and a description of the components 
of the Monthly Payment and other payments, as described in this Agreement, including 
Sections 2.3(a)(iv) and 4.2, as applicable, owing to the Supplier for the Settlement Month. 

5.3 Payment 

The Party owing the Monthly Pay111ent shall remit to the other Party full payment in respect of 
the Statement no later than twenty (20) Business Days after the end of the Settlement Month to 
which the Statement relates (the "Payment Date"). Any and all payments required to be made 
by ciLbcr Party under any provision of this l\.gree1nent shall be n1ade by "Wire transfer to the 
applicable account designated in Section 5.5, or as otherwise agreed by the Parties. 
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5.4 .Interest 

The Party owing lhe Monthly Payment shall pay interest on any late payment to the other Party, 
from the Payment Date to the elate of payment, unless snch late payment was throngh the fault of 
the oilier Party. The interest rate applicable to such late payment sha!l be the Interest Rate in 
effect on the elate that the payment went into arrears, calculated daily, but shall not, under any 
circumstances~ exceed the Lnaxir11Um interest rate pern1.itted by Laws and Regulations. 

5.5 Payment Account Information 

The Supplier shall provide infonnation in of its account for pay1ncnrs hereunder. Such 
information shall include the ba:n__k, banl(s address! bank code, transit ntm1ber and account 
nurnber. Tbe Buyerjs obligation io make payments to the Supplier hereunder shall not 
c01nmence until the Buyer has received such information in respect of the Supplier's account for 
payments. 

Supplier's GST .Rc·gis:tn1ti(m Number: 85917 8972 RTOOOI 

The Buyer acknowledges that the account information, 1;vhen provided to the Buyer, and GST 
registration num.ber of the Supplier above constitutes Supplier 1

S Confidential hrforrnation and is 
subject to the obligations of the Buyer as set out in ArticleS. 

Account for payments to Knver: 

Royal Bank of Canada 
Main Branch 
200 Bay Street, Main Floor 
Toronto, ON M5J 2J5 

Account J-.Jun1ber: 
Transit Nmrtber: 

104-439-5 
00002 

85419 5039 RTOOOI 

'T'he Supplier acknowledges that the account iT1fonnation and GST registration ntm1ber of the 
Buyer above constitutes Buyer 7s Confidential Infonnation and is subject to the obligations of the 
Supplier as set out in Article 8. 

'Ei Lher Party rnay change its account information fron1 time to time by viritten notice to the oLher 
in accordance with Section 15.7. 

5.6 

(a) 

ustnHmt to Statement 

Each Strrten1ent shall be subject to adjustn1ent for errors 1n arithrnetic) 
con1putation) or other enors, raised by a party during the period of one (l) year 
fol1o;,.ving the end of the calendar year in ',tlhich such Statement \Vas issued. If 



-50 -

there are no complaints raised, or if any complaints raised in the time period have 
been resolved, such Statement shall be final and subject to no further adjustment 
after the expiration of such period. 

(b) Notwithstanding the foregoing, the determination by the IESO of any information 
shall be final and binding on the Parties in accordance with the IESO Market 
Rules, and without limiting the generality of the foregoing, if a Statement contmns 
ar1 error in the data or information issued by the IESO which the IESO has 
requested be corrected, then the one (1) year limit set fm1h in Section 5.6(a) shall 
not apply to the correction of such error or the Buyer's ability to readjust the 
Statement. 

(c) Subject to Section 5.7, any adjustment to a Statement made pursuant to this 
Section 5.6 shall be made in the next subsequent Statement. 

5. 7 Disputed Statement 

If the Supplier disputes a Statement or any portion thereof, the Party m.ving any an10unt set fm"th 
in the Statement shall, not'Withslanding such dispute, pay the entire amount set forth in the 
Statement to the other Party. The Supplier shall provide written notice to the Buyer setting out 
the portions of the Statement that are in dispute 'With a brief explar1ation of the dispute. If it is 
subsequently determined or agreed that an adjustment to the Statement is appropriate, the Buyer 
will promptly prepare a revised Statement. Any overpayment or underpayment of any amount 
due under a Statement shall bear interest at the Interest Rate, calculated daily, from and including 
the time of such overpayment or underpayment to the date of the refund or payrnent thereof. 
Payment pursuant to the revised Statement shall be made on tl1e tenth (lOth) Business Day 
following the date on which the revised Statement is delivered to the Supplier. If a Statement 
dispute has not been resolved between the Parties within five (5) Business Days after receipt of 
written notice of such dispute by the Buyer, the dispute may be submitted by either Party to a 
Senior Conference pursmmt to the terms of Section 16.1. 

5.8 Statements and Payment Records 

The Parties shall keep all books and records necessary to support the information contained in 
ar1d with respect to each Statement and Monthly Payment made thereunder, in accordance with 
Section 15 .2. 

ARTICLE 6 
CREDIT AND SECURITY REQUIREMENTS 

6.1 Completion and Performance Security 

(a) The Parties acknowledge that the Supplier has, prior to the Amendment and 
Restatement Date, provided to the Buyer security for the performance of the 
Supplier's obligations under the Original CES Contract in an amount equal to 
$14,000,000 in the form described in Section 6.2 (the "Completion and 
Performance Secm·ity"). 
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Effective upon the Term Commencement Date, and provided that the Buyer has 
determined that any liquidated damages payable by the Supplier under Section 2.5 
have been paid by the Supplier, then the amount of the Completion and 
Performance Security shall be reduced to an amount equal to $11,000,000. The 
ar11ount of the Completion and Performance Security shall be reduced to an 
amount equal to (i) $8,000,000 effective upon the fifth anniversary of the Tenn 
Commencement Date, (ii) $5,000,000 effective upon the tenfb anniversary of the 
Tenn Commencement Date and (iii) $2,500,000 effeccivc upon the fifteenth 
anniversary of the Term Con1n1cncement Date. 

In the event that the Buyer) in accordance with this Agreement, has recovered 
n1onJes that were due to it using all or part of the Cmnpletion and Perfonnance 
Security, the Supplier shall forthwifb provide replacement security to cover an 
amount equal to that recovered or paid out of the Completion and Perfom1ance 
Security. In exe.hange for ti1e Completion and Performance Secmity in the 
amended amount, the Buyer wili return to the Supplier the original Completion 
and Perfom1cmce Security. 

If prior to Financial Closing or the elate of receipt by the Buyer of the Completion 
fmd Performance Security~ there occurs or arises lncidents, events or 
circun1stances \Vhich results: or is likely to result, in a delay in the aggTegate of 
thi:rty (30) days or more in the achievement of Commercial Operation by the 
r,1ilestone Date therefore including delays arising fron1 events of Force l\1ajeure, 
the Party first becmning aware of such delay or likely delay shall promptly (and, 
in any event, within ten (iO) Bnsincss Days) notify the other Party and the Panics 
shcJ.l n1eet to discuss strategies for restoring~ to the extent possible and practicable 
to do so, the development, construction and! or commissioning of the Facility to 
the schedule which will achieve Commercial Operation hy the Milestone Date 
therefor. N-ohvithstanding the foregoing and any other provision of this 
Agreement, an event of Force Majeure shall not extend the date by which the 
Cmnpletion ;md Perforn1ance, Security in Lhc respective mnoUI1ts set out 111 
Sections 6.1 (a) and 6.1 (b) are each required to be provided by the Supplier. 

Prior to the date of receipt by the Supplier of the notification of the Buyer 
described in par&graph 2.6(b)(i) in respect Commercial Operation, the 
Completion cmd Perforn1aJ1ce shall be provided in the fonn of a Lc.11cr of 
Credit) certified cheque~ bank draft, or other equhralent form of surely jnstnmJent 
acceptable to the Buyer~ acting reasonably) for the full an1ount, but for certainty) 
shali not include guarantees. 

From and after the dale of receipt by the Supplier of the Confirmation of the 
Buyer described in paragraph 2.6(b)(i) in respect of the Commercial Operation 
Date; the Completion and Perfor.mance Security shall be provided as set out in 
Section 6.2(b)(i) or (ii) below: 
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(i) a Letter of Credit, certified cheque, bank draft, or other equivalent form of 
surety instrument acceptable to the Buyer, for the full amount of the 
Completion and Perfmmance Security; or 

(ii) subject to Section 6.2( d), a Guarantee, up to a maximum amoum 
detem1ined pursuant to Section 6.4, but not to exceed ninety percent 
(90%) of the mnou11t of the Completion and Performance Security, 
together with a Letter of Credit, certified cheque, bank draft, or other 
equivalent fonn of surety instrument acceptable to the Buyer, for the 
balanee of the amount of the Completion and Performance Security. 

To the extent that the amount of the Guarantee requirement increases or decreases 
from time to time in accordance witl1 this Article 6, the mnount of the Letter of 
Credit shall correspondingly be required to be decreased or increased, . 
respectively, so that the total amount ofthe Completion and Performance Security 
held by the Buyer at all times from and after the Term Commencement Date 
rernains in an aggregate amount as required pursuant io Section 6.1. 

(c) If the aggregate of the Supplier's Creditworthiness Value determined pursuant to 
Section 6.4(b) and the principal amount of the Letter of Credit, certified cheque, 
bank draft, or other equivalent form of surety instrument acceptable to the Buyer 
described in Section 6.2(b )(ii) is equal to or greater than the amount of the 
Completion and Perfonmmce Sec.nrity, then no Guarantee is required. 

(d) If a Guarantee forms part ofLhe Completion and Performance Security and: 

(i) the Creditworthiness Value of the Supplier determined pursuant to 
Section 6.4(b) is equal to or greater than the Creditworthiness Value of the 
Guarantor determined pursuant to Section 6.4(b ), provided the Guarantor 
has a Credit Rating required of a guarantor as set out in Section 6.4, or 

(ii) the aggregate of the Supplier's Creditworthiness Value and the principal 
amount of the Letter of Credit, certified cheque, bank draft, or other 
equivalent fom1 of smety instrument acceptable to the Buyer described in 
Section 6.2(b)(ii) is equal to or greater than the amount of the Completion 
and Performance Security, 

Lhen, provided the Supplier is not then in default under this Agreement, the Buyer 
shall, upon request by the Supplier, return the Guarantee to the Supplier. 

6.3 Letter of Credit Provisions 

Any Letter of Credit delivered hereunder shall be subject to the following provisions: 

(a) The Supplier shall (i) renew or cause the renewal of each outsLmding Letter of 
Credit on a timely basis as provided in the relevant Letter of Credit, (ii) if the 
fmancial institution that issned an outstanding Letter of Credit has indicated its 
intent not to renew such Letter of Credit, provide a substitute Letter of Credit or 
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other equivalent form of surety instrument satisfactory to the Buyer at least ten 
(I 0) Business Days prior to the expiration of the outstanding Letter of Credit, and 
(iii) if a financial institution issuing a Letter of Credit fails to honour the Buyer's 
properly documented request to draw on an outstanding Letter of Credit (other 
than a failure to honour as a result of a request to draw that does not co11form to 
the requirements of such Letter of Credit), provide for the benefit of the Buyer 
(A) a substitute Letter of Credit that is issued by another financial institution, or 
(B) other surety instrument satisfactory to the Buyer in an amount equal to such 
outstanding Letter of Credit~ in either case -within (5) Business Days after the 
Supplier receives notice of such refusal. 

(b) A Letter of Credit shall provide that the Buyer may draw upon the Letter of Credit 
in an fill10lmt (up to the face arnount or part thereof remaining available to be 
drawn thereunder for which the Letter of Credit has been issued) that is equal to 
all arnounts that are due and ovving fron1 the Supplier but that have no1 been paid 
to the Buyer wii:hin the time allowed for such payn1ents under this Agreen1ent 
(including any related notice or grace period or both). A Letter of Credit shall 
provide that a dravving may be made on the Letter of Credit upon submission to 
the financial institution issuing the Letter of Credit of one or more ceni:ficates 
specifying the atnounts due and owing to the Buyer ln accordance vvitb the 
specific requirements of the Letter of Credit. 

(c) lf the Supplier shall fail to renew, substitute, or suf11ciently increase the mnmmt 
of an outstanding Letter of Credit (as the case rnay be)~ or establish one or tnore 
additional Letters of Credit or other equivalent form of surety instrument 
satisfactory to the Buyer v.rhen required hereunder) then without lin1iting any other 
remedies the Buyer Inay have tmder this Agreernent~ the Buyer (i) rnay cl:ra\>\.' on 
the undrawn portion of any outstanding Letter of Credit and retain for its own 
accow.1t, as liquidated damages and not as a penalty) the an1ount equa1 to one (1 Slo) 
percent of the face value of such omstanding Letter of Credit and/or (ii) prior to 
the expiry of such Letter of Credit, n1ay dravv on the entire, undrmvn portion of 
any outstanding Letter of Credit, upon subrnission to the financiaJ institution 
issuing such Letter of Credit of a certificate specifying the entire 2nnoU11t of the 
Letter of Credit is o\ving to the Buyer in accordance v;hh the 
requirements of the Letter of Credit An:y an1otmt then due and ovling to the 
Buyer shall be re,ceived by the Buyer as liquidated damages and not as a penalty. 
If the mnm.mts then due and O\VLng are less than the a1nount drmvr1 under such 
Letter of Credit, then such excess amoLmt shall be as Con1plction and 
Perfonnance Security. The Supplier shall rcn1ain liable for any amounts due nnd 
O\\.ring to the Buyer and remaining unpaid after the application of the mnounts so 
drawn by the Buyer. If the Supplier subsequently delivers a Letter of Credit or 
other suTety instn.m1ent or other collateral pern1it1ed pursua11t hereto~ in each case 
satisfactory to the Buyer in its sole and absolute discretion as to fon11: substance 
and amount, then upon acceptance by the Buyer thereof, t'le Buyer shall remit to 
the Supplier aLl an1ounts held by L~e Buyer as Compietion and Perfonnance 
Secmity pursuant to this Section 6.3(c). 
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(d) The costs and expenses of establishing, renewing, substituting, cancelling, 
increasing and reducing the amount of (as the case may be) one or more Letters of 
Credit shall be borne by the Supplier. 

(e) The Buyer shall return a Letter of Credit held by the Buyer to the Supplier, if the 
Supplier is substituting a Letter of Credit of a greater or lesser amount pursuant to 
Section 6.3(a), within five (5) Business Days from the Buyer's receipt of such 
substituted Letter of Credit 

6A Guarantee Provisions 

(a) The Buyer shall accept a guarantee in the form attached hereto as Exhibit D (the 
"Guarantee") from a guarantor of the Supplier (with the applicable party 
providing the Guarantee being referred to as the "Guarantor"), provided 
however that the Guarantor shall have a Credit Rating as listed in any of the four 
rows contained in the table below. Notwithstanding the foregoing, in the event 
the Guarantor has a Negative Outlook, then its Credit Rating, for puqJoses of 
calculating the Creditworthiness Value of the Guarantor in Section 6.4(b)(i), will 
be automatically demoted by one (l) row in the table in Section 6.4(b)(i). For 
greater certainty, a Guarantor with a Credit Rating in the fourth (4'h) level set 
forth below without a Negative Outlook will no longer be able to provide a 
Guarantee if it subsequently receives a Negative Outlook Subject to Section 6.2, 
the amount of the Guarantee shall be equal to or less than the Creditworthiness 
Value of the Guarantor, failing which the Supplier shall be required to provide 
alternative acceptable security as provided in Section 6,2(b) so as to remain in 
con1pliance vvith the Completion and Perfonnance Security rcquiren1ents set out 
in Section 6, l. 

(b) (i) 

s X T 

A Person's Creditworthiness Value (the "Creditworthiness Value") shall 
be determined by the following formula: 

where S represents the Tangible Net Worth of the Person, expressed in Dollars, 
and T is a figure, used for weighting pw-poses, taken from the column entitled 
"Value ofT" in the table below of the appropriate row corresponding to the 
Person's Credit Rating as adjusted by any Negative Outlook in accordance with 
Section 6.4(a) or 6.4(b)(ii), as applicable, provided that where the Person has 
Credit Ratings from more than one rating agency set out in the table below, then 
the lowest of such Credit Ratings, as adjusted by any Negative Outlook ll1 

accordance with Section 6.4(a) or 6.4(b)(ii), as applicable, shall be used: 

DBRS Value ofT 

l. At least A low At least A3 0.10 
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2. I At least BBB+ 

1-l 3=-.----i~ At least BBB 

L~--~ At least BBB-
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At least BBB high 

At least BBB 

At least BBB low 

At least Baal 0.08 

At least Baa2 0.06 

At least Baa3 0.05 

(ii) In the event that any Person has a Negative Outlook, then its Credit Rating 
will automatically be demoted by one (1) row in the table in Section 
6.4(b)(i). 

(c) Upon thc consent of the Bnyer, which consent shall not be un.reasonably vvithheld, 
ihe Guarantor rnay its Guarantee vvith a guarantee from an Affiliate or 
from any other Person \Vho would qualify as a guarantor for an amount equivalent 
to the amount of the Guarantee (the The 
Replacement Guarantee shall be in the fonn of the GuBiantee. Upon delivery of 
the Replacement Guarantee, (i) such Replacement Guarantee shall be deemed to 
be the and such Afriliate or other Person providing such guarantee, 
as the case may be, shall be deemed to be the "Guarantor" for all purposes of 
this Agreement and (i.i) the Buyer shall return the original Guarantee to the 
origimLl Guarantor wil11in five (5) Business Days of such delivery. 

(d) For greater clarity, all provisions of this Agreement that refer to (i) the Guarantor 
or sirrdlar references, or (il) the Credit\:Yorlhiness Value of the- Guarantor or 
sirnilar references) shall: 

(1) only apply in respect of the Guarantor if that Guarantor has, at the 
applicable time, issued a Guarantee jn favour of the Buyer and that 
Guarantee remains in effect at that time (otherwise, the reference to 
Guarantor shaH be excluded -when Interpreting the provision until such 
tin1e as a Guarantee is pro1/ided); and 

(2) only refer to the Creditworthiness Value of tbe Supplier (and not the 
Creditvlortbiness Value of it.s Guctrantor) \Vhen and for so long as its 
Guarantor has not provided a Guarantee that remsins in effect at the 
applicable time. 

If there is a Guarantor, tl1e Supplier shall, on a quarterly basis, provide to the Buyer (i) as soon as 
available and in no event later than sixty (60) days the end of each fiscal quarter of the 
Guarantor~ unaudited consolidated financial statements of the Guara.11tor) for such fiscrJ quarter 
prepared in accordance V>lith GA/,__P, and (i1) as soon as possibic and in no event later than one 
hundred cmd tv/enty ( 120) days afler the end of each fiscal year, audited consolidated financial 
statements of the Guarantor for such fiscal year prepared in accordance with GAAP. 
Notwithstanding the foregoing, if any such financial staternenls are not available in a tin1ely 
rnanncr due to a delay in preparation or auditing_, such delay shaH not be considered a breach of 
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this Section 6.5 so long as the Guarantor is diligently pursuing the preparation, audit and delivery 
of such financial statements. Quarterly financial statements may be delivered electronically to 
the Buyer in PDF form. Upon each delivery of the Guarantor's financial statements to the 
Buyer, the Guarantor providing such financial statements shall be deemed to represent to the 
Buyer that its fmancial statements were prepared in accordance with GAAP and present fairly 
the financial position of the Guarantor for the relevant period then ended. In the event that the 
Guarantor does not publish financial statements on a quarterly basis, then unaudited consolidated 
financial statements shall be provided by the Guarantor, at a minimum, on a semi-annual basis. 
To the extent that the Supplier's Creditwordtiness Value is such that the Guarantee is not 
required or it is returned to the Guarantor and cancelled pursuant to Section 6.2( d), then the 
obligations to provide financial statements under this Section 6.5 shall apply in full to the 
Supplier instead of the Guarantor. 

6.6 Notice of Deterioration in Financial Indicators 

The Supplier shall provide notice to the Buyer of any material deterioration of any of the 
Financial Indicators of the Supplier or the Guarantor inunediately upon tl1e Supplier becoming 
aware of such deterioration. 

ARTICLE 7 
REl'RESENTATIONS 

7.1 Representations of the Supplier 

The Supplier represents to the Buyer as follows, and acknowledges that the Buyer is relying on 
such representations in entering into this Agreen1ent: 

(a) The Supplier is a corporation incorporated under the laws of the Province of 
Ontario, is registered or otherwise qualified to carry on business in the Province 
of Ontario, and has the requisite power to enter into this Agreement and to 
perform its obligations heretmder. 

(b) This Agreement has been duly authorized, executed, cmd delivered by the 
Supplier and is a valid and binding obligation of the Supplier enforceable in 
accordance with its terms except as such enforcement may be limited by 
bankmptcy, insolvency and other Jaws affecting the rights of creditors generally 
culd except that equitable remedies may only be granted in the discretion of a 
com'! of competent jurisdiction. 

(c) The execution and delivery of this Agreement by the Supplier and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 
or conflict with or cause the termination, cancellation or acceleration of any 
material obligation of the Supplier under: 

(i) any contract or obligation to which the Supplier is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 
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the articles, by-laws or other constating documents, or resolutions of the 
directors or shareholders of the Supplier; 

(iii) tmy judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the 
Supplier; or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Supplier. 

(d) There are no ba.n]a-uptcy~ insolvency, reorganization, receivership~ seizure~ 

realization, arrangen1ent or other simile.r proceedings pending against or being 
contemplated by the Supplier or, to the knowledge of the Supplier, threatened 
against the Supplier. 

(e) There are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Govermnental Authority or arbitrator, or, to the knowledge of the Supplier, 
threatened against the Supplier, that could have a Material Adverse Effect on the 
Supplier. 

(:f) AJl requirements for the Supplier to make any filing) declaration or registration 
with! give any notice to or obtain any l1cencc1 permit, certi:Bcate~ registration, 
authOrization, consent or approval of, any Governn1ental Authority as a condition 
to entering into this Agree:ment have been satisfied. 

(g) The Supplier is not a non-resident of Canada for the purposes of the ITA, 

(h) All s1aten1ents: specifications~ data confirmations 'md infOrmation that have been 
set out in the Proposal are con1piete and accurate in all n1aterial respects and are 
hereby restated and reaffinned by the SuppJjer as representations made to the 
'Buyer heretmder and there is no n1ateriaJ infonnation mnitted from the Proposal 
which makes the infom1ation in the Proposal mjsJeading or inaccurate. 

ln addidono the Supplier shall~ upon delivery of each of the quarterl.y progress reports required to 
be provided to t.he Buyer pursm1nt to Section 2.7,represent in \Vriting that each of the foregoing 
staten1ents set out in Sections 7.1(a) to (h) inclusive continues to be true or, if any of such 
statements are no longer true~ then the Supplier shaH provide to ilie Buyer a qualified 
representation with respect to such statement. Such qualified representation provided by t':le 
Supplier to the Buyer shaH be subject, however, to the rights of the Buyer in Section 10.1 (d) to 
require the Supplier to cure or remove any such qualification with respect to such statement. 

7.2 

The Buyer represents to the SuppHer as follow·s) and ackno\vlcdges that the Supplier is relying on 
such representations in entering into this Agreelne,nt: 
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(a) The Buyer that was the original cotm.terparty to this Agreement is a corporation 
'A~thout share capital created under the laws of Ontario, and has the requisite 
power to enter into this Agreement and to perform its obligations hereunder, 

(b) This Agreement has been duly authorized, executed, and delivered by the Buyer 
and is a valid and binding obligation of the Buyer enforceable in accordance with 
its terms, except as enforcement may be limited by bankruptcy, insolvency and 
other laws affecting the rights of creditors generally and except that equitable 
remedies may be granted solely in the discretion of a court of competent 
jurisdiction, 

(c) The execution and delivery of this Agreement by the Buyer and the 
consunmmtion of the tra,11sactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 
or conflict with or cause the termination, cancellation or acceleration of any 
material obligation of the Buyer under: 

(i) 2my contract or obligation to which the Buyer is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 

(ii) the by-laws or resolutions of the directors (or any committee thereof) or 
shmeholder of the Buyer; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the Buyer; 
or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Buyer, 

(d) There are no bankruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against; or being 
contemplated by the Buyer or, to the knowledge of the Buyer, threatened against 
the BuyeL 

(e) There are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Governmental Authority or arbitrator, or, to the knowledge of the Buyer, 
threatened against the Buyer, that could have a Material Adverse Effect on the 
Buyer, 

(f) All requirements for the Buyer to make any declaration, filing or registration with, 
give any notice to or obtain any licence, permit, certificate, registration, 
authorization, consent or approval of, any Governmental Authority as a condition 
to entering into this Agreement have been satisfied, 
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ARTICLE 8 
CONFIDENTIALITY AND FIPPA 

8.1 Confidential Information 

Frmr1 the date of this A.greement to and following the expiry of the Term, the Receiving Party 
shall keep confidential and secure and not disclose Confidential Irrformation. except as follows: 

8.2 

(a) The Receiving Party 1nay disclose Confidential Information to its Representatives 
vvho need to know Confidential lnforrnation for the purpose of assisting tl1e 
Recei-ving Party in con1plying vvith its obligations under this Agreen1ent. On each 
copy made by the Receiving Party, the Receiving Party rnust reproduce all notices 
whicb appear on the originaL The Receiving Party sball inform its 
Representatives of the confidentiality of Confidential Information and shall be 
responsible for any breach of this Article 8 by any of its Representatives. 

(b) If the Receiving Party or any of its Representatives are reqnested or required (by 
oraJ question, i.nterrogatoriesl requests for information or docwnents~ courl order~ 
civil investigative den1rmd, or similar process) to discJose any Confidential 
Inforrnation in connecLion 1vith litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law~ order~ regulation or rulingl the 
Receiving Party shall promptly nmify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receh.ring Party and its Representatives rnay 
cHsclose such portion of the Confidential Infonnation to the Party seeking 
disclosure as is required by law or regulation in accordance '\Vith Section 8.2. 

(c) V/here the Supplier i_s the Recei'..ring Party) the Supplier rnay d.isc.lose Confidential 
InfcnmaUon to any Secured Lender or prospective lender or investor and its 
advisors) to the extent necessary, for securing financing for the Contract Facility, 
provided that any such Secured Lender or prospective lender or investor has been 
informed of the Supplier's confidentiality obligations hereunder m1d such Secured 
Lender or prospective lender or investor has covenanted in favour of the Buyer to 
hoid such Confidential Infc1n11ation confidential and entered into a Confidentiality 
Undertalcing in the form set out !n Exhibit V/ or In a sirnilar fonn prepared by the 
Supplier and approved by the Buyer. 

(d) NotYviihstrrnding tbe foregoing, the Supplier consents to tl1c disclosure of its name 
and contact particulars (including its address for service and the narne of its 
Company Representative) by the Buyer to all Other Snppiiers for the pnrposes of 
Sections i .6 to l.l 0 inclusive. 

Notice 

1f the Receiving Party or any of its Representatives are requested or required to disclose any 
Confldcntiallnfmmation, tbe Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 

compliance with this Agreement. If, in the absence of a protective order or tl1e recejpt of a 
\valver hereunder~ the Recei-ving Pt:uiy or its Representatives are compelled to disclose the 
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Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
cormection with such compelled disclosure, the Receiving Pruiy and its Representatives shall 
provide notice to each such recipient (in co-operation with legal coLmsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's wTitten agreement to receive and L!Se such Confidential Information subject to those 
terms and conditions. 

8.3 Return ofinformation 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic fom1at will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Conftdential Information (i) folllld in drw'l:s, notes, studies 
and other documents prepared by or for t11e Receiving Party or its Representatives, or (ii) found 
in elecb·onic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the tenns of this 
Agreement or destroyed at the Receiving Pruiy' s option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under Laws and Regulations, and shall keep such retained copy subject to 
the terms of this P.:riicle 8. 

8.4 Injunctive and Other Relief 

The Receiving Party acknowledges that breach of any provisions of this Article may cause 
irreparable harm to the Disclosing Party or to any third-party to whom the Disclosing Party owes 
a duty of confidence, and that the injury to the Disclosing Party or to any third party may be 
difficult to calculate and inadequately compensable in damages. The Receiving Party agrees that 
the Disclosing Pmiy is entitled to obtain injunctive relief (without proving any damage sustained 
by it or by any third pruiy) or any other remedy against any actual or potential breach ·of the 
provisions of this Article. 

8.5 FIPPA Records and Compliance 

The Parties acknowledge and agree that the Ontario Power Authority is subject to FIPPA and 
that FIPPA applies to and governs all Confidential Infonnation in the custody or control of the 
Ontario Power Aut11ority ("FIPPA Records") and may, subject to FJPPA, require the disclosure 
of such F!PPA Records to third parties. The Supplier agrees to provide a copy of ru1y FIPPA 
Records that it previously provided to the Ontario Power Authority if the Supplier continues to 
possess such FIPPA Records in a deliverable form at the time of the Omario Power Authority's 
request. If the Supplier does possess such FIPPA Records in a deliverable fonn, it shall provide 
the same wit11in a reasonable time after being directed to do so by the Ontario Power Authority. 
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The provisions of this section shall survlve any tern1ination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this At,rreernent. 

8.6 This A~:re<om,ent 

Notwi"d1standiog any other provision of this Agreement or the Original CES Contract, each of 
this /~greement) the fact of the entry into this Agreen1ent by the Parties, any differences between 
this Agreement and the Original CES Contract, and the tennination of the Original CES 
ContTact) is hereby designated as Buyer's Confidential Information, and the Supplier shall be 
deemed to be the Receiving Party and the Buyer shall be deemed to be the Disclosing Pmty in 
respect of such infom1ation. The Supplier hereby ack11owledges and agrees to such designation 
of any and ail such information. For clarity, the Buyer shall not be bound by any duty of 
conf1dentiality or non-disclosure to the Supplier in respect of such informatjon, other Lhan that 
which would have applied in absence of this Section 8.6, 

9.1 Term 

ARTICLE 9 
TERlV! 

(a) This Agreement shall become effecii ve upon the date hereof. 

(b) The ""Termj' means that period of time corn1nencing at the beginning of the hour 
ending 01:00 hours (EST) on rhe Conunercial Operation Date (the "Term 
Commencement Date") and ending at 24:00 hours (EST) on the day before the 
twentieth (20'h) anniversary date thereafter, subject to earlier tennination in 
accordcmce ¥vvith the provisions hereof N-either Party shall have any right to 
extend or renew the Term except as agreed in writing the Parties. 

ARTICLE Hl 
TERMINATION AND DEFAULT 

!OJ Events of Default by the Supplier 

Each of the following will constitute an Event of Default by the Supplier (each, a "Suppliier 
Event ofDefllult"): 

(a) The Supplier or the Guarantor fails to rna.ke any payment when due, or; subject to 
Section ] 0. J (r), deliver and/or n1aintnin the Completion and Perfonnance Security 
as required under this Agreement, if such failure is not remedied within five (5) 
Business Days afier written noLJce of failure fron1 the Buyer. 

(h) The Supplier fails to per.fon11 any n1aterial covenant or obligation set forth jn this 
Agreement (except to the extent constituting a separate Supplier Event of Default) 
i.f such failure is not rernedied Y'.rithin :fifteen (15) Business Days af:tt.T un·'H''"" 

notice of such failnrc from the Buyer, provided that such cure period shall be 
extended by a further iifteen (15) Business Days if the Supplier is diligently 
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remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Supplier fails or ceases to hold a valid licence, permit, certificate, 
registration, authorization, consent or approval issued by a Governmental 
Authorit-y where such failure or cessation results in, or could be reasonably 
expected to result in, a Material Adverse Effect on the Supplier and is not 
remedied within thirty (30) Business Days after receipt by the Supplier of \Witten 
notice of such failure or cessation from lbe Buyer, provided that such cure period 
shall be extended by a further thirty (30) Business Days if the Supplier is 
diligently remedying such failure or cessation and such failure or cessation is 
capable of being corrected during such extended cure period. 

(d) Any representation made by the Supplier in this Agreement is not true or correct 
in any material respect when made and is not made true or correct in all material 
respects within thirty (30) Business Days after receipt by the Supplier of written 
notice of such fact from the Buyer, provided that such cure period (i) shall be 
extended for a further period of thirty (30) Business Days and (ii) may be 
extended by such further period of time as tl1c Buyer in its sole and absolute 
discretion determines is reasonable, if, in each case, the Supplier is diligently 
correcting such breach and such breach is capable of being corrected during such 
extended cme period. For certainty, notwithstanding the receipt by tl1e Buyer of a 
qualified representation by the Supplier with respect to any statement referred to 
in Sections 7.l(a) to 7.l(h), inclusive, the Buyer may, in its sole and absolute 
discretion, require the Supplier, within the time limits set out in this Section 
10,1 (d), to cure or remove any such qualification to such statement. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering, the dissolution, ten11i.nation of existence) liquidation or 
winding up of the Supplier, unless such filed documents are immediately revoked 
or otherwise rendered inapplicable, or unJcss, in the case of the Supplier, there has 
been a pem1i tted and valid assignment of this Agreement by the Supplier under 
this Agreen1ent to a Person which ls not dissolving~ terminating its existence, 
liquidating or winding up and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(f) The Supplier amalgamates with, or merges with or into, or transfers the Facility or 
all or substantially all of its assets to, another Person unless, at the lime of such 
amalgamation, rnerger or transfer, there has been a permitted and valid 
assignment hereof by the Supplier under this Agreement to the resulting, 
surviving or transferee Person and such Person has assumed all of the Supplier~s 
obligations under this Agreement. 

(g) A receiver, manager, receiver-manager, liquidator, monitor or trustee in 
bankmptcy of the Supplier or of any of t.he Supplier's property is appointed by a 
Governmental Authority or pursuant to the tenns of a debenture or a similar 
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instrmnent~ and such receiver) manager, receiver-n1anager~ liquidator., rnonitor or 
tmstee in bankruptcy is not discharged {lr such appointment is not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgmem or 
order of a Governmental Authority, the Supplier is adjudicated bankrupt or 
insolvent or any substa.ntial part of the Supplier's property is sequestered, and 
such decree, judgment or order continues undischarged and rmstayed for a period 
of thirty (30) days after the entry thereof. A petition, proceeding or filing is made 
against the Supplier seeking to have the Supplier declared bankrupt or insolvent, 
or seeking adjustlnent or composition of any of its debts pursuant to the 
provisions of a.11y Insolvency Legislation, cmd such petitjon1 proceeding or filing 
is not dismissed or wiLlldravm vvithin thirty (30) days. 

(h) The Supplier makes an assignment for the of its creditors under 
any Insolvency Legislation) or consents to the appointment of a receiver, 
n1anagerl re,ceiver-rnanager, monitor, trustee in banlrruptcy, or liquidator for ali or 
part of its property or files a petition or proposal to declare bankruptcy or to 
reorganize pursuant to the provisions of any L1solvency Legislation. 

(i) The Supplier has defaulted under one or more obligations for indebtedness to 
other Persons, resulting in obligations for indebtedness in an aggregate an1ount of 
more than the greatest of: (!) five percent (5%) of its Tangible Net Worth, (2) 
$50,000/MW multiplied by the Annual Average Contract Capacity, and (3) 
$2,000,000, becoming immediately due and payable, unless: (A) such default is 
remedied within fifteen (15) Business Days after written notice of such failure 
from the Buyer, provided that such cure period shall be extended by a further 
fifteen (15) Business Days if the Supplier is diligently remedying such default and 
such default is capable of being cured during such extended cure period_; or (B) 
tl1e Supplier bas satisfied the Buyer that such default does not have a Material 
Adverse Effect on tbe Supplier's ability to perfom1 its obligations under this 
Agreement. 

(j) The Supplier has rnade a Contract Facility i\mendn1ent that has not first been 
consented to by the Buyer and that has not been rerrtoved within ten (1 0) Business 

after such Contract Facility i\J.nendmcnt occurred. 

(k) The Cornmercial Operation Date has not occurred on or before the date \vhich is 
one (1) year after the M.ilestone Date for Comn1ercial Operation; unless tbe 
Supplier has) on or prior to such one year date~ paid all liquidated dan1ages 
accruing to such one year date pursua_nt to Section 2.5 a_11dthe full amount of the 
required Cornpletlon and Perforn:1ance Security is being held by tbe Buyer in 
accordance with Section 6.1. 

(l) The Commercial Operation Date has not occUlTed on or before the date which is 
eighteen (18) months after the Milestone Date for Commercial Operation. 

(m) Either of the defaults described in Sections 15 .6(d) and 15 .6(f)(i) has occurred. 
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(n) 111e Availability is less than: (i) seventy percent (70%) during the second Contract 
Year, (ii) seventy-five percent (75%) during the third Contract Year, or (iii) eighty 
percent (80%) during tl1e fourth and each succeeding Contract Year. 

(o) The Supplier undergoes a change in Control without first obtaining the written 
approval of the Buyer if required pursumrt to Sections 16.6 or 16. 7. 

(p) The Supplier assigns this Agreement without first obtaining the consent of the 
Buyer, if required pursuant to this Agreement. 

(q) The Supplier has not disclosed each actual or potential Confiict of Interest (as that 
term is defined in the 2,500 MW RFP) and, if any such actual or potential 
Conflict of Interest is capable of being remedied, it has not been remedied within 
frfteen (15) Business Days after \Vritlen notice of such nondisclosure from the 
Buyer. 

(r) The Supplier has failed to provide Completion and Perfom1ance Security in the 
2Jl1ounts and by the dates required in Article 6. 

10.2 Remedies of the Buyer 

(a) If any Supplier Event of Default (other tl1an a Supplier Event of Default referred 
to in Sections lO.l(e), lO.l(g), and !O.l(h)) occurs and is continuing, upon written 
notice to the Supplier, the Buyer may, subject to A.rticle 12, terminate this 
Agreen1ent. 

(b) If a Supplier Event of Default referred to in Sections 10.1 (b), l 0.1 (m), or 10.1 (n) 
occurs and is continuing, in addition to the remedies set out in Section 1 0.2(a), at 
the discretion of the Buyer, eiU1er: 

(i) the Supplier will forfeit an amount equivalent to the Assumed Deemed 
Dispatch Payment that would be payable to the Supplier, if any, for the 
Settlement Month in which such Supplier Event of Default occurs, as 
liquidated damages and not as a penalty; or 

(ii) the Buyer may levy a performance assessment set-off, as liquidated 
dmnages and not as a penalty, equal to three (3) times the average 
Assumed Deemed Dispatch Payment that would be payable to U1e 
Supplier, if any, for the most recent twelve (12) Settlement Months (or the 
number of Settlement Months that have elapsed from the Term 
Commencement Date if less than twelve (!2) Settlement Months have 
elapsed), in the event that three (3) or more Supplier Events of Default 
refmed to in Sections lO.l(b), IO.l(m), or IO.l(n) have occurred within a 
Contract Year, regardless of whether such Supplier Events ofDef[rult have 
been subsequently cured, 

and which may be satisfied by the Buyer setting off any payments due to the 
Supplier against lillY amounts payable by the Supplier to the Buyer including, at 
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the Buyer's option, the amount of any Completion and Performance Security 
provided to the Buyer pursuant to Article 6, and drawing on the Completion 
and Perfom1ance Security, or a.ny part thereof, and if the ren1edy in 
Section 1 0,2(a) has not been exercised, requiring the Supplier to replace such 
dTawn security with new security, 

(c) If a Suppller Event of Default occu.rs Emd is continuing, the Buyer may~ in 
addition to the remecHes set out in Section 1 0.2(a): 

(l) set off any payments due to the Supplier against a.Dy amounts payable by 
the Supplier to the Buyer including, at the Buyer's option, the flmotmt of 
any Completion and Performance Security provided to the Buyer pursua.Dt 
to Article 6; and 

(ii) draw on the Completion and Performance Security, or any part thereof 
and, if the ren1edy in Section 1 0.2(a) has not been exercised~ require the 
Supplier to replace such dravvn security vvith new security. 

(d) NotwithstMding Sections l0,2(a), l0.2(b), and 1 0,2(c), upon the occurrence of a 
Supplier Event of Default referred to in Sections lO,l(c), !O.l(g) or JO,l(h), this 
Agreen1ent shall auton1atically tern1inate \Vithout notice, act or formality~ 

eiTective in1mcdiately before the occunencc of such Supplier Event of Defauli, in 
which case, for certcintyj the Secured Lender shall have the rights available to it 
under Section 12.2(g). 

(e) lf the Buyer terminates this Agreement pursuant to Section 10.2(a) or this 
AgJeen1ent is Lern1inated pursuant to Section 10 .2( d), the Buyer shall have the 
following option, exercisable in the sole and absolute discretion of the Buyer: 

(i) if the Termination Date precedes the Commercial Operation Date, the 
Suppiier shall pay~ as liquidated dmnages and not as a pena1ty, an amount 
equivalent to (l) the amonnl of all Completion and Perfomnnce Security 
provided by or on behalf of the Supplier~ plus (2) the amount of any 
portion of the Cornp.letion and Performance Security that the Suppljer \Vas 
required under Section 6,1 to provide to the Buyer as of the> Termination 
Date (w-ith the total amount of such liquidated damages being referred to 
as the The Buyer shall be entitled lo retain all Completion and 
Perfom12J1ce Security provided o.r on behalf of the Supplier and apply it 
towards the Supplier's obligation to pay the Sum. With respect to tmy 
unpaid portion of the Sun1~ the Buyer 1nay exercise all remedies available 
to the Buyer including pursuing a c1ai.m for d::unages, as conieinplated in 
Section 10.5; or 

(ii) if the Termination Date is on or after the Cornmercial Operation Date 1 the 
Buyer shall be entitled to retain all Completion and Performance Security 
provided by or on behalf of the Supplier and exercise all othcr remedies 
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available to the Buyer including pursuing a claim for damages, as 
contemplated in Section I 0.5. 

(f) Termination shall not relieve the Supplier or the Buyer of their respective 
responsibilities relating to the availability of the Contract Capacity and delivery of 
the Electricity and Related Products from the Contract Facility, or amounts 
payable under this Agreement, up to and inclttding the Termination Date. The 
Buyer shall be responsible only for the payment of amounts accruing under this 
Agreement up to and including the Termination Date. In addition to its other 
rights of set off available to it pursuant to this Agreement and at Jaw, the Buyer 
may hold back payment or set off its obligation to make such payment against any 
payments owed to it if the Supplier fails to comply with its obligations on 
termination. 

10.3 Events of Default by the Buyer 

Each of the following will constitute an Event of Default by the Buyer (each, a "Buyer Event of 
Default"): 

(a) The Buyer fails to make any payment under this Agreement when due, if such 
failure is not remedied within five (5) Business Days after ·written notice of such 
failure from the Supplier. 

(b) The Buyer fails to perform any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Buyer Event of Default), 
if such failure is not remedied within fifteen ( l 5) Business Days after \Vritten 
notice of such failure from lhe Supplier, provided that such cure period shall be 
extended by a further fifteen (15) Business Days if the Buyer is diligently 
remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Buyer fails or ceases to hold a valid licence, permit, certificate, registration, 
authorization, consent or approval issued by a Governmental Authority where 
such failure or cessation results in, or could be reasonably expected to result in, a 
Material Adverse Effect on the Buyer and is not remedied ·within thirty (30) 
Business Days ltfter receipt by the Buyer of written notice of such Jailure or 
cessation from the Supplier, provided that such cure period shall be extended by a 
furlhcr thirty (30) Business Days if the Buyer is diligently remedying such failure 
or cessation and such failure or cessation is capable of being corrected during 
such extended cure period. 

(d) Any representation made by the Buyer in this Agreement is not materially true or 
correct in any rnaterial respect when made ~nd is not 1nade n1aterially true or 
correct within thirty (30) Business Days after receipt by the Buyer of written 
notice of such fact ficom the Supplier, provided that such cure period shall be 
extended by a further thirty (30) Business Days if the Buyer is diligenlly 
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cmTecting such breach a'ld such breach is capable of being corrected during such 
extended cure period. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of~ or a judgment or order is issued by a court of corrlpetent 
jurisdiction ordering the dissolution, termination of existence, Liquidation or 
winding up of the Buyer tmless such filed documents are immediately revoked or 
otherwise rendered inappiicable, or unless there has been a permitted and valid 
assignn1ent of this Agreement by the Buyer under this Agreement to a Person 
which is not dissolving, terminating its existence, liquidating or winding up and 
such Person has assumed all of the Buyer~s obligations under this Agreement 

A receiver~ rnanager.~ receiver-ma..nager, liquidator: 111onitor or tn1stee in 
bankrnptcy of the Buyer or of any of the s property is appointed by a 
Goven1mental Authority or pursuant to the tenns of a debenture or a similar 
instrurr1ent; and such receiver~ rnanager, receiver-n1ctnager~ liquidator, nmnitor or 
trustee in bankruptcy is not discharged or such appointrnent is not revoked or 
withdrawn within tbirty (30) days of the appointment. By decree, judgment or 
order of Governmental Authority, the Buyer is adjudicated bankrupt or insolvent 
or any substantlal part of the Buyer's property is sequestered, and SlJ.ch decree, 
judgn1ent or order continues undischarged and unstayed for a period of thirty (30) 
days GJ-tter the entry thereof A petition, proceeding or fiLing is made against the 
Buyer seeking to have it declared bankrupt or insolvent, or seeking adjustn1ent or 
con1position of any of its debts pursuant to the provisions of any Insolvency 
Legislation~ and such petition, proceeding or :fi1ing is not disn1issed or withdrawn 
V{ithin (30) days. 

(g) 'The Buyer makes an assignment for the benefit of its credltors generally under 
any Insolvency Legislation, or consents to the appointment of a receiver, 
rr12nager, receiver-manager~ monitor, trustee in bankruptcy or liquidator, of it or 
of all or part of .its properiy or files a petition or proposal to declare bankruptcy or 
to reorganize pursuant to the provision of any Insolvency Legislation. 

T'.hc Buyer assigns this (other than an ~:ssign.ment n1ade pursm.mt to 
Sections l6,5(d) or l6.5(e)) without first obtaining the consent of the Supplier, if 
required pursuant to this Agre.e1nent. 

1 (),4 Termination by the Snnr1li<cr 

(a) If any Buyer Event of Default occurs and is continuing, then upon written notice 
to the Buyer, the Supplier may: (i) in accordance with Sections l6.5(d)(iii) m1cl 
16.5( e )(iii), terminate this Agreement, and (ii) set oiT any payments due to !he 
Buyer against any amounts payable by the Buyer to the Supplier, 

(b) Notwithstanding the foregoing, if applicable, the Buyer shall be responsible for 
payn1ent of mnounts accruing under this Agreen1ent only up to and' including the 
Termination Date, The Supplier may hold back payment or set off c,gainst ac>y 
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payments owed by it if the Buyer fails to comply with its obligations on 
termination. 

10.5 Remedies for Termination Non-Exclusive 

The tem1ination of this Agreement by either Party and the payment of all ammmts then due and 
owing to the other Party as expressly provided in this Agreement shall not limit, waive or 
extinguish in any way the recourse of either Party to any remedies available to it in relation to 
such termination at law, in equity or otherwise, nor shall such termination affect any rights that 
the lndemnitees may have pursuant to any indemnity given under this Agreement. 
Notwithstanding the foregoing, iflhc Buyer has exercised the option set out in Section 1 0.2(e)(i), 
then the Buyer's remedies against the Supplier in respect of the termination of this Agreement 
shall be limited to any unpaid portion of the Swn set out in Section l0.2(e)(i). 

ARTICLE 11 
FORCE MAJEURE 

LLl Effect of Invoking Force Majeure 

(a) If, by reason afForce Majeure: 

(i) the Supplier is unable to make available all or any part of the Contract 
Capacity or is unable to deliver Electricity from the Contract Facility; or 

(ii) either Party is unable, wholly or partially, to perform or comply with its 
other obligations (other than payment obligations) hereunder, including 
the Supplier being unable to achieve a Milestone Event by the relevant 
Milestone Date; 

then the Party so affected by Force Majeure shall be excused and relieved from 
performing or complying with such obligations (other than payment obligations) 
and shall not be liable for any liabilities, damages, losses, payments, costs, 
expenses (or Indemnifiable Losses, in the case of the Supplier affected by Force 
Majeure) to, or incurred by, the other Party in respect of or relating to such Force 
Majeure and such Party's failure to so perform or comply during the continuance 
cmd to the extent of the inability so caused from and af1er the invocation of Force 
1v1ajeure. Not\vithstanding the foregoing) during such tiiTte as the Supplier is so 
unable to perform or comply with its obligations as a result of a Force Majeure, to 
the extent that the Supplier is able to deliver a portion of the Contract Capacity 
and Electricity from the Contract Facility despite an event of Force Majeure, then 
the calculation of payment will be made with respect to such portion of the 
Contract Capacity and Electricity delivered in accordance with Exhibit .J. 

(b) A Party shall be deemed to have invoked Force Majeure with effect from the 
commencen1ent of the event or circun1stances constituting Force l\1r0curc \Vhcn 
that Party gives to the other Party prompt notice, written or oral (but if oral, 
promptly confim1ed in writing) of the effect of the Force Majeme and reasonably 
full particulars of the cause thereof, in substantially the form set forth as Exhibit 1, 
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provided that such notice shall be given within ten (! 0) Busincss Days of the 
commencement of the event or circumstances constituting Force Majeure. lf the 
effect of the Force Majeure and full particulars of the cause thereof cannot be 
reasonably determined within such ten (1 0) Business Day period, the Party 
invoking Force l\-1ajeure shall be allowed a further ten (1 0) Business Days (or 
such longer period as the Parties may agree in \'vTiting) to provide such full 
particulars, in substantially the form set forth as Exhibit I, to the other Party. For 
greater certainty) the reporting or discussion of a Force Mcjeure event provided in 
a periodic report from the Supplier to the Buyer pursuant to Section 2.7 shall not 
constitute sufficient notice of the occ.urrcnce of a Force l\1ajeure event 

(c) The Party invoking Force Majeure shaLl use Commercially Reasonable Efforts to 
remedy the situation and renwve; so far as possible and with reasonable dispatch, 
the Force M<[jeure, but settlement of strikes, lockouts [Lnd other labour 
disturbances shail be wholly within the discretion of the Parry involved. 

(d) The Party invoking Force Ivlajeure shall give prompt written notice of the 
tern1ination of the event of Force J\1ajeure; provided that such notlce shall be 
given within ten (1 0) Business Days of the termination of Lhe event or 
circumstances constituting Force l\1aj cure. 

1'c.Jo1.hing in this Section 11.1 shaH relieve a Party of its obligations to n1ake 
pay1nents of £my a111ounTs that were due and owing before the occurrence of the 
Force Ivlajeure or that othenvise may becon1c due and payable during any period 
of Force Majeure. 

(i) If an event of Force Majeure causes rhe Supplier to not achieve a Milestone Event 
the relevant Iviilestonc Date~ then such f,1ilestone Date shall be extended for 

such reasonabie perjod of delay directly resulting frorn such Force lvfajeure event. 
After the Ten11 Com.rnencement Date, an event of Force M::\jeure shall not extend 
tbe: Tenn. 

lf an event of Force lvfajeure described 1n Section 11.3(h) has delayed the 
Com.n1ercial Operation Date by more thrut 365 days after the original J\lfilestone 
Date (prior to any extension pursuant to Section l L.l(f)) set ouT for attaining 
Commercial Operation of the Facilit.yl then notwithstanding anything in this 
Agreement to the while the delay that is a result of the event of Force 
Iv1ajeure is contjnu]ng~ the Supplier at its sole option rnay tenninate this 
Agrce1nent upon notice to the Buyer and vvithoul any costs or payn1ents of any 
kind to either Party~ and ail security shall be returned forthwith. 

lf, by reason of Force Majeure, the Commercial Operation Date is delayed by 
more than twenty-four (24) months Bfler the original Milestone Date for 
Cmnmercial Operation, prior to any extension pursuant to Section 11,1 (f), then 
notwithsta11ding anything in this Agreement to the contmryj either Party n1ay 
terrninate 1his Agreement upon notice to the other Party and without any costs or 
payments of any kind to eit1rer Party) and all security shall be returned forthwith. 
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(i) If, by reason of Force Majeure, the Supplier is unable 10 perform or comply with 
its obligations (other than payment obligations) herelmder for more than an 
aggregate of thirty-six (36) months in any sixty (60) month period during the 
Term, then either Party may tenninate t1is Agreement upon notice to the other 
Party without any costs or payments of any kind to either Party, except for any 
amounts that were due or payable by a Party hereunder up to the date of 
termination, and all security shall be returned forthv.~th. 

11.2 Exclusions 

A Party shall not be entitled to invoke Force Majeure under this Article ll, nor shall it be 
relieved of its obligations hereunder in any of the following circumstances: 

(a) if and to the extent the PaTty seeking to invoke Force Majeure has caused the 
applicable event of Force Majeure by its fault or negligence, including tbe 
Supplier's failure to procure or maintain any fuel supply to be utilized by the 
Contract Facility; 

(b) if and to the extent the Party seeking to invoke Force Majeure has failed to use 
Conunercially Reasonable Efforts to prevent or remedy the event of Force 
I\1~:~eure and remove, so far as possible and withjn a reasonable ti1ne period, the 
Force Majeure (except in the case of strikes, lockouts and other labour 
disturbances, the settlement of which shall be wholly within t11e discretion of the 
Party involved); 

(c) if and to the extent that the Party seeking to invoke Force Majeure because of 
arrest or restraint by a Governmenlal Authority, such arrest or restraint was the 
result of a breach by such Party of Laws and Regulations; 

(d) if the Force Majeure was caused by a lack of funds or other financial cause; 

(c) if the IESO amends the schedule of Plmmed Outages for the Contract Facility as 
set out in the Annual Operating Plan; or 

(l) if tl1e Party invoking Force Majeure fails to comply with the notice provisions in 
Sections 11. l (b) or ll. 1 (d). 

[ 1.3 Definition of Force Majeure 

For the purposes o:f this Agree1nent) the term ''Force Majeure" means any act, event, cause or 
condition tint prevents a Party from performing its obligations (other than payment obligations) 
hereunder, ;md that is beyond the affected Party's reasonable control, and shall include: 

(a) acts of God, including extreme wind, ice, lightning or other storms, earthquakes, 
tornadoes, hurricanes, cyclonesl landslides, drought: floods and ·washouts; 

(b) fires or explosions; 
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(c) local, regional or national states of emergency; 

(d) strikes and other labour disputes (other than legal strikes or labour disputes by 
employees of such Party or a third party (other than any Key Equipment Supplier) 
invoking Force Majeure, unless such strikes or labour disputes are the result or 
part of a general industr~y strike or labour dispuie); for greater certainty" Force 
l\1ajeure shall incJude strikes or other labour disputes by employees of ::my 
Equipment Supplier; 

(e) delays or disruptions in fnel supply resulting from a Force Majeure event 
(whether such event is in respect of a Party or a third party); 

(i) ci-vil disobedience or disturbances~ Vt.rar (v,rhether declared or not)~ acts of 
sabotage, blockades, insurrections, terrorism} revolution, dots or epidemics; 

an order~ judgment, legislation) ruling or direction by Governmental Authorities 
rest.r~lining a Party} provided that the aifected Party has not applied for or assisted 
in the application for and has used Con11nercially Reasonable Efforts to oppose 
sajd order, judgment., legislation~ ruling or direction; and 

Cn) rmy inabDity to obtain) or to secure the renewal or arnendrr1ent of, any pennit, 
certificate, impact assessment., licence or approval of any Governmenta1 
i\uthority, Transmitter requlred to perform or con1ply vv-ith any obligation under 
this Agreernent, unless the revocation or n1oclification of any such necessaJy 
permit, ceitificate: in1pact assessment, licence or approval was caused by tbe 
violation of the tenns thereof or consented lo by the Party invoking Force 
Majeure; 

(i) any delay in achieving Cmnmercial Operation on or before the corresponding 
Milestone Date set forth in Exhibit F, as a resull of an amendment by the !ESO to 
the outage schedule: (l) relating to the connection of the Contract Facility to the 
IESO-Contwl!ed Grid, and/or (2) relating to the completion of any System 
Upgrades. 

any unanticipated Tnaintenance or affecting the Contract Facility: 

(l) Vv'hich is not identified in the Supplier's then current schedule of Planned 
ur.1w"ge:s sub1nitted to the IESO: or the Buyer~ as the case may be, in 
advance of the occurrence of an event of Force },1ajeure referred to in tb:s 
Section 11.3, and 

(ii) \Vhich results directly from: or ls scheduled or plam1cd as a 
consequence ot~ an event of Force 1\1ajeure referred to in t.h.is Section 11 
or which results from a failure of equiprnent that prevents the Contract 
Faci1ity from producing Electricity) prov}clCd that: 

(A) notice of the unanticipated Inaintenance or outage is provided to 
the Buyer by the Supplier concurrently, or as soon as reasonably 
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possible thereafter, with the notice in respect thereof provided to 
the !ESO but, in any event, within ten (1 0) Business Days tl1ereof; 

(B) the Supplier provides notice to the Buyer immediately, or as soon 
as reasonably possible thereafter, upon receipt from ti1e IESO of 
advance acceptance or other proposed scheduling or approval of 
such maintenance or outage, if such approval is required to be 
obtained from tile !ESO; 

(C) the Supplier provides timely updates to the Buyer of the 
commencement date of the maintenance or outage and, where 
possible, provides seven (7) days advance notice of such date; 

(D) the unanticipated maintenance or outage is commenced within one 
lmndred twenty (120) days of the commencement of the 
occurrence of the relevant event of Force Majeure; and 

(E) the Supplier schedules the unanticipated maintenance or outage in 
accordance with Good Engineering and Operating Practices. 

For greater certainty, nothing in Section 11 .3(j) shall be construed as limiting the duration of an 
event oi Force Majeure. Each !'arty shall resume its obligations as soon as tile event of Force 
Majeure has been overcome. 

12.1 Lender Security 

ARTICLE 12 
LENDER'S RIGHTS 

Notwithstanding Section 16.5, the Supplier, from time to time on or after the date of this 
Agreement shall have the right, at its cost, to enter into a Secured Lender's Security .Agreement. 
For the avoidance of doubt, in the case of a deed of trust or similar instrument securing bonds or 
debentures where the trustee holds security on behalf of, or for the beneJit oC other lenders, only 
the trustee shall be entitled to exercise the rights and remedies under the Secured Lender's 
Security Agreement as the Secured Lender on behalf of the lenders. A Secured Lender's 
Security Agreement shall be upon and subject to the following conditions: 

(a) A Secured Lender's Security Agreement may be made for nny amounts and upon 
any terms (including terms of tl1e loans, interest rates, payment terms and 
prepayment privileges or restrictions) as desired by the Supplier, except as 
otherwise proYidcd in this Agreement. 

(b) A Secured Lender's Security Agreement may not secure any indebtedness, 
liability or obligation of the Supplier that is not related to the Contract Facility or 
cover any real or persona.! property of the Supplier not related to the Contract 
Facility. For greater ce1iainty, a Seemed Lender's Security i'.greement may cover 
shares or partnership interests in the capital of the Supplier. 
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No Seemed Lender's Security Agreement shaH affect or encumber in any manner 
the Buyer's title to any government-owned premises. The Buyer shall have no 
liability whatsoever for payment of the principal sum secured by any Secured 
Lender's Security Agreement, or any interest accrued thereon or any other sum 
secured thereby or accruing thereunder; and the Secured Lender shall not be 
en tilled to seek any dcunages against the Buyer for any or all of the same. 

No Secured Lender;s Security Agreement shall be binding upon the Buyer in the 
enforcement of the Buyer's rights and rc1nedies provided in this Agreement or by 
Laws and Regulations~ unless and until a copy of the original thereof and t11e 
registTation details~ if applicable, together \Vith wTitten notice of the address of the 
Secured Lender to vvhich notices n.1ay be sent have been deiivered to ihe Buyer by 
the Supplier or the Secured Lender; and in the event of an assigmnent of such 
Secured Lender's Security Agreement, such assignrnent shall not be binding upon 
the Buyer 1.Lll1ess and untii a copy thereof and the registration details, if appljcable~ 
together with written notice of the address of the assignee thereof to \Vhich notices 
may be sent, have been delivered to the Buyer by the Supplier or the Secured 
Lender. 

lf the Supplier is in defauit under or pursuant to the Secured Lender's Security 
Agreement and the Secured Lender intends to exercise a11y rights afforded to the 
Secun~d Lender under this Agreement, 1l1en tbe Secured Lender shaH notice 
of such default to the Buyer at least five (5) Business Days prior to cxerc.ising any 
such rights. 

Any Secured Lender's Security Agreement permitted hereunder may secure two 
(2) or n1ore separate debts, liabilities or oblJgations in favour of nvo (2) or more 
separate Secured Lenders) provided that such Secured Lender's Security 

arc',"rncl<i con1plies vv1th the provisions of this Article 12. 

Any nw11ber perrnitted Secured Lender's Security Agreements rnay be 
outstanding at any one tiine~ provjdecl that eacb such Secured Lender1 s Security 
Agreement con1plies with the provisions of this Article 12. 

All rights acquired by a Secured Lender under any Secured Lender: s Security 
A>'reen1er1t shall be subject to all of the provisions of th]s Agreemen11 including 
the restrictions on assignment contained herein. \VJ1ile any Secured Lender~s 
Security Agree,rnent 1s outstanding: the Buyer and the Supplier shall not amend or 
supplen1ent this i\.grcement (including agreeing to a tolling arrangen1ent 
contemplated in Section 3.4 of this Agree111ent) or agree to a ten11inatio:n of this 
Agreement \:vithout the consent of the Secured Le.nder~ which consent shall not be 
unreasonably withheld, conditionedJ or delayed. A Secured Lender must respond 
YVithin a reasonable period of tin1e to any request to m11end or supplement tl1is 
Agreernent. 

(i) Despite any enforcement of any Secured Lender 1
S Security Agreement., the 

Supplier shall remain liable to the Buyer for the payment of ali sums owing to the 
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Buyer under this Agreement and for the performance of all of ll:te Supplier's 
obligations under this Agreement 

12,2 Rights and Obligations of Secured Lenders 

While any Secured Lender's Security Agreement remains outstanding, and if the Buyer has 
received the notice referred to in Section 12. J ( cl) or the contents thereof are embodied in the 
agreement entered into by the Buyer in accordance with Section 12.3, the following provisions 
shall apply:. 

(a) No Supplier Event of Default (other than ti10se set out in Section 10.2(d)) shall be 
grounds for the termination by the Buyer of this Agreement until: 

(i) any notice required to be given under Section I 0.1 fu"ld 10.2(a) has been 
given to the Supplier and to the Secured Lender; and 

(ii) the cure period set out in Section 12.2(b) has expired without a cure 
having been completed and without the Secured Lender having taken the 
actions therein contemplated. 

(b) In ti1e event the Buyer has given any notice required to be given under Section 
JU. l, the Secured Lender shall, within the appl!cable cure period (including any 
extensions), if any, have the right (but not tbe obligation) to cure such default, and 
the Buyer shall accept such performance by such Secured Lender as if the same 
had been perfonned by the Supplier. 

(c) Any payment to be made or action to be taken by a Secured Lender hcreLmder as a 
prerequisite to keeping this Agreement in effect shall be deemed properly to have 
been made or taken by the Secured Lender if such payment is made or action is 
taken by a nominee or agent of the Secured Lender or a receiver or receiver and 
manager appointed by or on the application of the Secured Lender. 

(d) A Secured Lender shall be entitled to the Supplier's rights and benefits contained 
in this Agreement and shall become liable for the Supplier's obligations solely as 
provided in Section 12.2. A Secured Lender may, subject to the provisions of this 
Agreement, enforce any Secured Lender's Security Agreement and acquire the 
Supplier's Interest in any lawful way and, without limitation, a Secured Lender or 
its nominee or agent or a receiver or receiver and manager appointed by or on the 
application of the Seemed Lender, may take possession of and manage the 
Contract Facility and, upon foreclosure, or without foreclosure upon exercise of 
any contractual or statutory power of sale under such Secured Lender's Security 
Agreement, may sell or assign the Supplier's Interest v,ith the consent of the 
Buyer as required under Section 12.2(£). 

(c) Until a Seemed Lender (i) forecloses or bas otherwise taken ownership of the 
Supplier's Interest or (ii) has taken possession or control of the Supplier's 
Interest, whether directly or by an agent as a mortgagee in possession, or a 
receiver or receiver and manager has taken possession or control of the Supplier's 
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Interest by reference to the Secured Lender's Security Agreement, the Seemed 
Lender shall not be liable for any of the Supplier's obligations or be entitled lo 
any of the Supplier~s rights and benefits contained in this r\greement: except by 
way of security. If the Secured Lender itself or by a nominee or agent, or a 
receiver or a receiver and manager appointed by or on the application of the 
Secured Lender, is the owner or is in control or possession of the Supplier's 
Interest, then the entity that is the ovvner or is in control or possession of the 
Supplier's interest shall be bound by ail of the Supplier's obligations. Once the 
Secured Lender or such other Person goes out of possession or control of the 
Supplier1

S Interest or transfers the Supplier1
S Interest in aecorda.nce \Vith this 

AgreeLnent to another Person who is at A.rn1' s Lenf:,rt:h with the Secured Lender, 
the Secured Lender shall cease to be liable for any of the Supplier's obligations 
and shall cease to be entitled to any ofthe Supplier's rights and benefits contained 
in this Agree1nent, except~ if Secured :Lender's rcn1mns 
outstanding) by way of security. 

(i) Despite anyihing else contained in this Agreement, any Person to whom the 
Supplier's Interest is transfened shall take the Supplier's Interest subject to the 
Supplier's obligations. No transfer shall be effective unless the Buyer: 

(i) 

(i i) 

acting reasonably,, if such transferee is at A_rn1)S Length 
Lender; or 

aciing in its sole and subjective discretion~ if such 
A.rn1's Length wilh the Secured Lender, 

the Secured 

is not at 

has approved the transferee and the transferee has entered into an 
v-lith the Buyer in form and substance satisfactory to tbe Buyer: acting reasonably, 
wherein the transferee agrees to assurne and to perform the obligations of the 
Supplier in respect of the Supplier's Interest, whether arising belore or after the 
transfer; and including the posting of tl1e Con1pletion and Performance Security 
required under Article 6. 

ln tbe event of the of this prior to the end of the Tcrn1 due 
to a Supplier Event of Default: Buyer shall, within ten ( 1 0) days after the date 
of such tern1ination} deliver to each Secured Lender \vhich is at Arm's Length 
with the Supplier a stateJnent of ail sw11s then knov,rn to the Buyer that \Vould at 
that t1me be due under this but f(n·the iennination and a notice to each 
such Secured Lender srating that the Buyer is willing to enter into a New 
/\.greement (the '(Buyer Subject to the provisions of this Artide 12) 
each such Secured Lender or its transferee approved by the Buyer pursuant to 
Section 12,2(1) hereof shall thereupon the option to obtain from the Buyer a 
Ne\V /\.grecinent in accordance with i.he following tern1s: 

(i) Upon receipt of the written request of ~J1c Sccure;d Lender within thirty 
(30) days after the date on which it received the Buyer Statement, the 
Buyer shall enter into a New Agreement. 
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(ii) Such New Agreement shall be effective as of the Termination Date and 
shall be for the remainder of the Tem1 at the time this Agreement was 
terminated and otherwise upon the terms contained in this Agreement. 
The Buyer's obligation to enter into a New Agreement is conditional upon 
the Secured Lender (A) paying all sums that would, at the time of the 
execution and delivery thereof, be due under this Agreement but for such 
termination, (B) otherwise titlly curing any defaults under this Agreement 
existing immediately prior to termination of this Agreement that are 
capable of being cured, and (C) paying all reasonable costs and expenses, 
including legal fees, so as to provide a full indemnity (and not only 
substantial indemnity), incurred by the Buyer in connection with such 
default and tem1ination, and the preparation, exeeution and delivery of 
such New Agreement and related agreements and docmnents, provided, 
however, that with respect to any default that could not be cured by sucb 
Secured Lender until it obtains possession, such Secured Lender or its 
transferee approved by the Buyer pursuant to Section 12.2([) hereof, as the 
case may be, shall have the applicable cure period commencing on tbe 
date that it obtains possession to cure such default. 

\A/hen the Secured Lender has appointed an agent, a receiver or a receiver and 
manager or has obtained a court-appointed receiver or receiver and manager for 
tbc purpose of enforcing the Seemed Lender's security, that Person may exercise 
any of the Secured Lender's rights under this Section 12.2(g). 

(h) Despite anything to the contrary contained in this Agreement, the provisions of 
this Article 12 shall enure only to the benefit of the holders of a Secured Lender's 
Security Agreement. If the holders of more than one such Seemed Lender's 
Security Agreement who arc at Arm's Length with the Supplier make written 
requests to the Buyer in accordance 'With this Section 12.2 to obtain a New 
Agreement, the Buyer shall accept the request of the holder whose Secured 
Lender's. Security Agreement had priority in1rnediately prior to the tem1ination of 
Lhis Agreement over the Secured Lender's Security Agreernents of the other 
Secured Lenders making such requests and thereupon the written request of each 
other Secured Lender shall be deemed to be void. In the event of any dispute or 
disagreement as to the respective priorities of any such Seemed Lender's Security 
Agreement, the Buyer may rely upon the opinion as to such priorities of any law 
firm qualified to practise law in the Province of Ontario retained by the Buyer in 
its unqualified subjective discretion or may apply to a court of competent 
jurisdiction for a declaration as to such priorities, -.vhich opinion or declaration 
shall be conclusively binding upon all parties concerned. 

12.3 Cooperation 

The Buyer and the Supplier shall enter into an agreement with any Secured Lender for the 
purpose of implementing the Secured Lender's Secnrity Agreement protection provisions 
contairred in this Agreement. The Buyer, acting reasonably, shall consider any request jointly 
made by the Supplier and a Secured Lender or proposed Secured Lender to facilitate a provision 



of a Secured Lender's Security Agreement or proposed Secured Lender's Security Agreement 
that may require an amendment to this Agreement, provided tlmt the rights of the Buyer are not 
adversely rcffected thereby, the obligations of the Supplier to the Buyer are not al!ercd thereby 
and the consent of any other Secured Lender to such arnendment has been obtained by the 
Supplier or the Secured Lender making the request for the am.encin1ent. 

13.1 

ARTICLE 13 
DISCRIMINATORY ACTION 

A "Discrirninatory Action'~ shall occur if: 

(a) 

(i.) ihe Legislative Asse.mbly of Ontario causes to cmne into force any statute 
that was introduced as a government bill in the Legislative Assembly of 
Ontario or causes to come into force or makes ar1y order-in-council or 
regulation first having legal effect on or after the date of the subinission of 
the Proposal in response to the 2,500 MW RPP; or 

(ii) the Legislat.ive Assembly of Ontario directly or indirectly rnnends this 
Agreement without the agreement ofthe Supplier; 

(b) the effect of the action referred to in Section 13. l (a): 

(i) is borne principally by the Supplier; or 

(ii) is borne principally the Supplier and one or more Other Suppliers who 
have a CES Contract or another bilateral arnmgement with the Buyer 
shnilar in nature to this Agreen1emt; and 

such action increases the costs that the Supplier would reasomtbly be expected to 

incur under this Agrecn1cnt in the delivery of the Electricity and Related Products 
from the Contract Facility or the a·vaila.bi11ty of the Contract Capacity or 
affects the revenues of the Supplier from the Contract Facility, except where such 
action is in response to any act or omission on tl-:-te part of the Supplier that is 
contrary to La1.:vs and Regulations (other than an set or on1ission rendered ilJegal 
by virtue of such action) or such action is pern1itted under this Agrcen1.ent. 
Despite the preceding sentence, none of the follo\ving shall be a Discrin1ina\ory 
Actjon: 

(i) Laws and Regulations of general application, including an increase of 
Taxes of general application~ or any action of the Go~v'ernment of OnLario 
pursuant thereto; 

(ij) any such statute that prior to five (5) Business Days prior to tl1e date of 
submission of the Proposal in response to the 2,500 MW RFP: 
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(A) has been introduced as a bill in t_he Legislative Assembly of 
Ontruc:io in a similar form as such statute takes when it has legal 
effect, provided that any amendments made to such bill in 
becoming such statute do not have a Material Adverse Effect on 
the Supplier; or 

(B) has been made public in a discussion or consultation paper, press 
release or announcement issued by the Ontario Power Authority, 
the Government of Ontario, and/or the Ministry of Energy that 
appeared on the website of the Ontario Power Authority, the 
Government of Ontario and/or the Ministry of Energy, provided 
that <my amendments made to such public fom1, in becoming such 
statute, do not have a Material Adverse Effect on the Supplier; and 

(iii) any of such regulations that prior to five (5) Business Days prior to the 
date of submission of the Proposal in response to the 2,500 MW RFP: 

(A) have been published in the Ontario Gazette but by the tem1s of 
such regulations corne into force on or after five (5) Business Days 
prior to tl1e dale of execution of this Agreement, or 

(B) have been referred to in a press release issued by the Ontario 
Power Authority, the Government of Ontario and/or the Ministry 
of Energy that appeared on the website of the Government of 
Ontario or the Ministry of Energy, provided that any amendments 
made to such. regulations in coming into force do not have a 
Material Adverse Effect on the Supplier. 

13.2 Consequences of Discriminatory Action 

If a Discriminatory Action occurs, the Supplier shall have the right to obtain, without 
duplication, compensation (the "Discriminatory Action Compensation") from the Buyer for: 

(a) the amount of the increase in the costs that the Supplier would reasonably be 
expected to incur in the delivery of the Electricity and Related Products from the 
Contract Facility as a result of the occurrence of such Discriminatory Action, 
commencing on the Erst day of the fLTSt calendar montl1 following the date of the 
Discriminatory Action and ending at the expiry of the Term, but excluding the 
portion of any costs charged by a Person who does not deal at Ann's Lengti1 with 
the Supplier that is in excess of U1e costs that would have been charged had such 
Person been at Arm's Length with the Supplier; and 

(b) the mnount by \Vhich (i) the net present va.Jue of the net rcYcrrues from the 
Contract Facility that are forecast to be earned by the Supplier during the period 
of time commencing on tbe first day of the first calendar month following the date 
of the Discriminatory Action and ending at the expiry of the Term, exceeds (ii) 
the net present value of the net revenues !Tom the Contract Facility that are 
forecast to be earned by the Supplier during the period of time commencing on 
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thc first day of the first calendar month following the date of the Discriminatory 
Action and ending on the expiry of il1e Term, taking into account the occunence 
of the Discriminatory Action and any actions that the Supplier should reasonably 
be expected to take to mitigate the effect of the Discriminatory Action, such as by 
mitigating operating expenses and nonnal capital expenditures of the business of 
the generation and delivery of the Electricity and Related Products by the 
Contract Facility. 

13.3 Notice of DiscJ•-inairratory Action 

(a) ln order to exercise its rights in the event of the occurrence of a DJscri1ninatory 
Action, the Supplier must give a notice (the Notice") lo tire Buyer 
within (60) days af1er the date on which the Supplier first became aware (or 
should have been aware, using reasonable clue diligence) of Discriminatory 
Action stating that a Discriminatory Action has occurred. ~Within sixty (60) days 
after the elate of receipt of the Preliminary Notice) the Supplier must give another 
notice (the "Notice of Discriminatory Action"). A Notice of Discriminatory 
Action rnust include: 

('\ ); 

(ii) 

a statement of the Discri1nlnatory Action that has occtrrred; 

details of the effect of the said occurrence that is borne the Supplier; 

(iii) details of the mLmner irr \Vhich the Discrlininatory Action increases the 
costs that the Supplier would reasonably be expected to incur in the 
delivery of the Electricity and Related Products from the Conlract Facility 
ar making the Contract Capacity available and adversely affects the 
revenues of the Supplier; and 

(iv) the anwunt clairned as Discrim.inatory Action Co1npensation a.nd details of 
the con1putation thereof. 

The Buyer shall, atl.er receipt of a Notice ofDiscrin1inatory Action, be en1itled: by 
notice given within thirty (30) days after tbe date of receipt of the Notice of 
Discriminatory Action, to require the Supplier to provide such further supporting 
particulars as the Buyer considers necessary~ acting reasonably. 

(b) If the Buyer wishes to dispute the occun-cnce of a Discriminatory /~ction) the 
Buyer shall give a notice of dispute (the of to the Supplier, 
stating the grounds for such dispute) vvithin tbirt)' (30) days after the date of 
receipt of the Notice of Discriminatory Action or \vi thin thirty (30) days after the 
date of receipt of the ii.Jrtber supporting particulars, as applicable. 

(c) lfneither the Notice of Discriminatory Action nor the Notice of Dispute has been 
withdravm within thirty (30) days after the date of receipt of the Notice of Dispute 
by the Supplier, the dispute of the occurrence of a Discriminatory Action shall be 
submit1ed to m<:tndatory and binding arbitration in accordance with Section 1 
without first having to comply with Section 16.1. 
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(d) If the Buyer does not dispute the occurrence of a Discriminatory Action or the 
amount of Discriminatory Action Compensation claimed in the Notice of 
Disc1~minatory Action, the Buyer shall pay to the Supplier the amotmt of 
Discriminatory Action Compensation claimed within sixty (60) days after the date 
of receipt of the Notice of Discriminatory Action. If a Notice of Dispute has been 
given, the Buyer shall pay to the Supplier the Discriminatory Action 
Compensation Amount determined in accordance with Section 13 .3( e) not later 
than sixty (60) days after the later of the date on which the dispute with respect to 
the occurrence of a Discriminatory Action is resolved and the date on which the 
Discriminatory Action Compensation PJnonnt is determined. 

(e) 

(i) If the Buyer v.1.shes to dispute the amount of the Discriminatory Action 
Compensation, the Buyer shall give to the Supplier a notice (the 
"Discriminatory Action Compensation Notice") setting out an amount 
that the Buyer proposes as ti1e Discriminatory Action Compensation (the 
"Discriminatory Action Compensation Amount"), if any, together with 
details of the computation. If the Supplier does not give notice (the 
"Supplier Non-acceptance Notice") to the Buyer stating that it does not 
accept lhe Discriminatory Action Compensation Amount proposed within 
thirty (30) days after the date of receipt of the Discriminatory Action 
Compensation Notice, the Supplier shall be deemed to have accepted the 
Discriminatory Action Compensation Amount so proposed. If the 
Supplier Non-acceptance Notice is given, the Buyer and the Supplier shall 
attempt to determine the Discriminatory Action Compensation Amount 
through negotiation, and any amount so agreed in writing shall be the 
Discriminatory Action Compensation Amount. If the Buyer and the 
Supplier do not agree in \\Titing upon the Discriminatory Action 
Compensation Amount within sixty (60) days after the date of receipt of 
the Supplier Non-acceptance Notice, ti1e Discriminatory Action 
Compensation Amount shall be determined in accordance with the 
procedure set forth in Section 13.3(e)(ii) and Sections 16.1 and 16.2 shall 
not apply to such determination. 

(ii) If the negotiation described in Section 13.3(c)(i) does not result in an 
agreement in writing on the Discriminatory Action Compensation 
Amount, either the Buyer or the Supplier may, after the later of (A) the 
date on which a dispute with respect to the occurrence of a Discriminatory 
Action is resolved and (B) the date of the expiry of a period of thirty (30) 
days after the date of receipt of the Supplier Non-acceptance Notice, by 
notice to the other require U1e dispute to be resolved by arbitration as set 
out below. The Buyer and the Supplier shall, within thirty (30) days after 
the date of receipt of such notice of arbitration, jointly appoint a valuator 
to determine the Discriminatmy Action Compensation Amount. The 
valuator so appointed shall be a duly qualified business valuator where the 
individual responsible for the valuation has not less than ten (1 0) years' 
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experience in the field of business valuation. Ifihe Buyer and the Supplier 
are tmable to agree upon a valuator within such period, the Buyer and the 
Supplier shall jointly make application (provided that if a party does not 
participate in such application, the other party may make application 
alone) under the Arbitration Act, 1991 (Ontario) to a judge of the Superior 
Court of Justice to appoint a valuator, and the provisions of the Arbitration 
Ac1, 1991 (Ontario) shall govern such appointment. The valuator shall 
determine the Discr.in1inatory Action Compensation "'\n1mmt within sixty 
(60) Business Days after the elate of his or her appointment. Pending a 
decision by the valuator, the Buyer and the Supplier sha!.l share equally, 
aJJd be responsible for their respective shares of, all fees and expenses of 
the valuator. The fees and expenses of the valuator shall be paid by the 
non-prevailing party. ''Prevailing partyj? means the Party whose 
dctern1ination of the Discriminatory Action Con1pensation Amount is 
most nearly equal to that of the valuator1

S detennination. The Supplier 1
S 

and the Buyer>s respective determinations of the Discriminatory Action 
Compensation ;\mount shall be based upon the Notice of DiscriminalOry 
Action ~:md the Discriminatori Action Con1pensation Notice, as 
applicable. 

In order to faciJitate the determination of the Discriminatory P~ction 

Compensation Amount by the valuator, each of the Buyer and the Supplier 
shali pre-vide to the valuator such infon11atlon as rnay be requested by the 
valuator, acting rea.sonabl.y~ cmd the Supplier shall pern1it the valuator and 
the valuator's representatives to ha:ve reasonable access during normal 
buSiness hours to such in:forrnation and to take extracts therefron1 and to 
make copies thereof 

The Discriminatory /\.c.t.ion Compensation Amount as determined by the 
valuator shrJl be final and conclusive and not subject to any appeal. 

Any arrlo-u.nt to be paid under Section 13.3(d) shaH bep...r interest at a variable 
norninal rate per annum equal on each day to the Interest Rate then L_t effect frmn 
the date of receipt of the Notice Discriminatory Action to the date ofpnyn1ent. 

(g) Payment of the Discrin1inatory /1ction Cmnpcnsation and interest thereon by the 
Buyer to t"le Supplier shaH constitute full and final satisfactlon of all amounts that 
may be claimed by the Supplier for and in respect of the occurrence of the 
Discri1ninatory Action andj upon such payrnentl the Buyer shall be released and 
forever discharged by the Supplier from any and all liability in respect of such 
Discrirnlnatory Action. 

of the A eli on 

l.f Lhe Buyer \:Vishes to rernedy or cause to be remedied the occurrence of a Discriminatory 
Action, the Buyer must give notice to the Supplier within thirty (30) days after the later of the 
date of receipt of the Notice of Discriminatory Action and the date of the receipt by the Buyer of 
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the further supporting particulars referred to in Section 13.3(b). If the Buyer gives such notice, 
the Buyer must remedy or cause to be remedied the Discriminatory Action within one hundred 
and eighty (180) days after the date of receipt of the Notice of Discriminatory Action or, if a 
Notice of Dispute has been given, within one hwrdred and eighty (180) days after the date of the 
final award pursuant to Section 16.2 to the effect that a Discriminatory Action occurred. If the 
Buyer remedies or causes to be remedied the Discriminatory Action in accordance with the 
preceding sentence, the Supplier shall have the right to obtain, without duplicfition, the amount 
that the Supplier would have the right to claim in respect of that Discriminatory Action pursufint 
to Section 13.2, adjusted to apply only to the period commencing on the first day of the first 
calendar month following the date of the Discriminatory Action find expiring on the day 
preceding the day on which the Discriminatory Action was remedied. 

ARTICLE 14 
LIABILITY AND Il'{DEMNIFICATION 

14.1 Exclusion of Consequential Damages 

Notwithstanding anything contained herein to the contrary, neither Party will be liable under this 
Agreement or under any cause of action relating to the subject matter of this Agreement for any 
special, indirect, incidental, ptmitive, exemplary or consequential damages, including loss of 
profits (save and except as provided in Section 13.2), loss of use of MY property or claims of 
customers or contractors of the Parties for any such damages. 

14.2 Liquidated Damages 

Nothing in this Article shall reduce a Party's claim for liquidated damages pursuant to Sections 
2.3(a)(vi), 2.5, 6.3(c), 10.2(b) mrd 10.2(c). The Supplier acknowledges and agrees -with the 
Buyer that the actual damages incurred by the Buyer mrd Electricity consumers as a result of a 
failure by the Supplier to meet its obligations under this Agreement are impossible to definitively 
quantify m1d the Supplier further agrees that the payment of the liquidated damages set forth in 
this Agreement constitutes a fair and reasonable means of cmnpensating the Buyer for dan1ages 
likely to be incurred as a result of such delays and does not constitute a penalty. 

14.3 Buyer Indemnification 

In addition to the indemnity provided by the Supplier in Section 2.8(b), the Supplier shal.l 
indemnify, defend and bold the Buyer, the Ontario Power Authority (to the extent that it is no 
longer the Buyer), the Government of Ontm·io, the members of the Government of Ontario's 
Executive Cmmcil, Md their respective Affiliates, and each of the foregoing Persons' respective 
directors, officers, employees, shareholders, advisors, and agents (including contractors and their 
employees) (collectively, the "Indcmnitces") harmless from m1d against any and all claims, 
demands, suits, losses, damages, liabilities, penalties, obligations, payments, costs and expenses 
and accrued interest thereon (including the costs and expenses of, and accrued interest on, any 
and all actions, suits, proceedings for personal injury (including death) or property damage, 
assessments, judgments, settlements and compromises relating thereto and reasonable lawyers' 
fees and reasonable disbursements in connection therewith) (each, an "Indernnifiable Loss"), 
asserted against or suffered by L'-te Indemnitees relating to, in connection with, resulting from, or 
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arising out of (i) any occun-ence or event relating to the Contract Facility, except to the extent 
that any injury or damage is attributable to the negligence or wi.lful misconduct of the 
lndemnitees or the failure of the Indemnitees to comply with Laws and Regulations and (ii) any 
breach by the Supplier of any representations, warranties, and covenants contained in tills 
Agreernen1, except to the extent that any injury or darnagc is attributable to the negligence or 
wilful misconduct of the !ndemnitees. For greater certainty, in the event of contributory 
negligence o.r other fault of the Inden1nitecs, then such lndcmn1tees shall not be indenlni±}ed 
hereunder in the proportion that the lnderr1nitees' negligence or other fault contributed to any 
Indemnii:iable Loss. 

14.4 Defence of Claims 

14.5 

Promplly after the Indemnitees of any Claim or notice of the 
cmnntencement of any action: administrative or legal or investigation 
as to \t;,rhich L~e indemnity provided for in Section 14.3 may apply~ the Buyer shall 
notify the Supplier in writing of such fact The Supplier shall assume the defence 
thereof with counsel designated by the Supplier CLDd satisfactory to the affected 
lndemnitees, acting reasonably; provided, l10wever, that if the defendants in any 
such action include both the lndenmitees and the Supplier and the !ndernnitees 
shall have reasonably concluded that there may be legal defences available lo 
thcn1 \vhich are difi\::rent fi·ow_ or additional or inconsistent \Vith~ those 
available to the Supplier, the lndemnitees shaH have tl1e right to select separate 
counsel satisfactory to the Supplier acting reasonably (at no additional cost to the 
lndemnitees) to participate in the defence of such action on behalf of the 
lndem.nitees. The Supplier shall prompt1y confin11 tbat it is assun1ing the defence 
of the Inder11nitees by providing \Vritten notice to the Indenmitees. Such notice 
shall be provided no later than five (5) days prior to the deadline for responding to 
any Ciaim relating to any Indemnifiable Loss. 

(b) Should any of the !ndemnitees be entitled to indemnification under Sec lion 14.3 
as a result of a Claim by a third party~ and the Supplier fails to asstLme the ddCnce 
of such Cla.im (which failure shall be assumed if the Supplier fpj]s to provide the 
notice prescribed by Section 14.4(a)), the Indemnitces sha!l, at the expense of the 
Supplier, contest (or, with the WTitten consent of tho Suppiier, setlle) such 
Clain1) provided that no such contest need be n1ade and settlen1ent or full payn1ent 
of any such Claim may be made without consent of the Supplier (with the 
Supplier remaining obligated to indcn1nify the lndcmnjtees tmder Section ]4,3); 
i.C in the written opinion of an i11dependcn1. third pany counsel chosen by the 
Company Representatives, such Claim is meritorious. lfthe Supplier is obligated 
to indc1nnify any Indernnitees tmder Section 14.3~ the amount owing to the 
lnde1nnitees will be the mnount of such lndetnnitees~ actual out-of-pocket loss net 
of any insurance proceeds received or other recovery. 

Liability 

If the Supplier is not a single legal entity (fOr exam.plel an unincorporated joint venture), then all 
such entities set out in the deiinition of tho term "Supplier" shall be jointly and severally liable to 



- 84-

Lhe Buyer for all representations, wa:ITanties, obligations, covenants and liabilities of the Supplier 
hereunder. 

14.6 Release of Prior Claims 

(a) The Supplier agrees to hereby release, remise and forever discharge the 
Jndemnitees or any of them from all Claims or other obligations of any kind or 
nature, which against the Indemnitees or any of them the Supplier had, now has, 
or may hereafter have with respect to any delay caused as a resuli of or relating to 
the provincial pem1ittL.'1g and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Ontario), the Technical Standards and Safety Act (Ontario), or common law 
or constitutional obligations or duties of the Crown relating to or arising out of 
any permitting or approval, or process relating thereto, or the development, 
construction or operation of the Facility, or with respect to any delay caused for 
any other reason, existing up to the Amendment and Restatement Date. For 
clarity, this paragraph shall not operate so as to release, rernise or discharge any 
Indemnitee in respect of Claims or other obligations with respect to delays arising 
after the date of this Agreen1ent 

(b) Fnrther, the Snpplier hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party \Vbo in turn may clain1 
contribution, indemnity or any other relief over, either at common law or in 
equity, against the lnderm1itees in respect of Claims based on events occurring or 
circumstances existing up to Lhe date of thts Agreement and relating to or arising 
out of any delays described in the previous paragraph. 

(c) The Buyer agrees to hereby release, remise and forever discharge the Supplier, its 
directors, officers, employees, shareholders, advisors, ru1d agents (including 
contractors 8lld their employees) (collectively, the "Supplier Indcmnitees") or 
any of them !1-om all Claims or other obligations of any kind or natme, which 
agaiJJSt the Supplier lndemnitees or 811Y of them the Buyer had, now has, or may 
hereai'rer have witl1 respect to any delay caused as a result of or relating to tbe 
provincial pennirling and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Onta.rio), the Technical Standards and Safety Act (Ont8l·io), or the 
development, construction or operation of the Facility, or with respect to any 
delay caused for any other reason, existing up to the date of this Agreement For 
clarity, this paragraph shal1 not operate so as to release, ren1ise or discharge any 
Supplier Indemnitee in respect of Claims or other obligations with respect to 
delays arising after the date of this Agreement. 

(d) Further, the Buyer hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in tmn may claim 

·contribution, indemnity or any other relief over, either at common law or in 
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equity, against the Supplier Indemnitees irr respect of Claims based on events 
occurring or circumstaoces existing up to the date of this Agreement and relating 
to or arising out of any delays described in the previous paragraph. 

(e) Each of the Parties represents and warra..nts to the other t_hat it is not aware of any 
event or circumstaoces which, with any reasonable likelihood, would have given 
rise to a Claim or other obligation nor was it in material default or breach of any 
of its obligations under the Original CES Contract prior to the termination thereof, 
a..1d there existed no state of facts which, afrcr notice or lapse of time or both, 
would have constituted such a default or breach if tl1e Original CES Contract had 
not been tem1inated. 

ARTICLE IS 
OPERATION AND ADIVTINISTRA.TION 

Cc>mpany Representative 

The Supplier arid the Buyer shall each appoint, by notice in wTiting in the form of Exhibit V, 
fi·om time to time, a representative (a "Company Representative"), who shall be duly 
authorized to act on behalf of tl1e Party that has made the appointment, and with whom the other 
Party may consult at all reasonable times, and whose instructions, requests, and decisions, 
provided the same are in writing signed by the respective Company Representative, shall be 
binding on tbe appointing Party as to all mal1ers pertai.ning to this Agreement. The Company 
Representatives shall not have the power or authority to amend this Agreement. 

·where the Company Representative of the Supplier is not: 

(a) an individual that signed tl1is Agreement on behalf of the Supplier, or 

(b) an individual appointed by a notice signed by an individual that signed this 
Agreement on behalf of the Supplier; 

the Supplier shall provide the Buyer with an incumbency certificate, a form satisfactory to the 
Buyer acting reasonably, in respect of the individual signing tl1e notice by which the Company 
Representative has been appointed. 

The initial Company Representatives sha11 consist of the respective persons set out as reC-ipients 
of notices pmsuant to Section 15.7. 

15.2 Record Retention; Audit Ri:ghts 

The Supplier a..TJd the Buyer shall hoth keep complete and accurate records aud all other data 
required by eiU1er tbem for tl1e purpose of proper administration of this Agreement. Ali such 
records shall be maintained as required by Laws a..11d Regulations but for no less than for seven 
(7) years after the creation of the record or data. The Supplier aod the Buyer, on a confidential 
basis as provided for in Article 8 of this Agreement, shall provide reasonable access to the 
releva,1t and appropriate financial and operating records and data kept by it relating to this 
Agreement reasonably required for the otl1er Party to comply with its obligations to 
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Governmental Authorities or to verify or audit billings or to verify or audit infon11ation provided 
in accordance with this Agreement A Party may use its own employees for purposes of any 
such review of records provided that those employees arc bound by the confidentiality 
requirements provided for in Article 8. Alternatively, a Party may at its own expense appoint an 
auditor to conduct its audit. The Party seeking access. to such records in this manner shall pay 
the fees cmd expenses associated with use of the third pru1y auditor. 

15.3 Reports !o the Buyer 

(a) The Supplier shall deliver to the Buyer a copy of all reports, plans ru1d notices that 
the Supplier is required to provide to the IESO \Vith respect to Outages, at the 
srune time or within one (1) Business Day after such reports, plans and notices are 
delivered by the Supplier to the IESO. 

(b) In addition to the documentation provided in Section 15.3(a), the Supplier shall 
deliver at the times specified below the following documents, reports, plans and 
notices to the Buyer: 

(i) no later than sixty (60) days before the Commercial Operation Date, the 
Supplier shall provide to the Buyer an operating plan for the ConlTact 
Facility for the Term, including a long term major maintenance schednle, 
in the fonn set out in Exhibit Q (the "Long Term Operating Plan"). The 
Supplier shall provide the Buyer with copies of any amendments or 
modifications to the Long Tem1 Operating Plan within ten (I 0) Business 
Days of such ru11endments or modifications being made. The Long TC!m 
Operating Plan shall be consistent with Good Engineering and Operating 
Practices and is not a guarantee oflhe timing of Planned Outages; 

(ii) no later than: 

(A) the date that the Long Term Operating Plan is to be provided to the 
Buyer in accordance with Section 15.3(b)(i), and 

(B) in respect of the second Contract Year and each Contract Yeru· 
thereafter, sixty (60) days prior to each Contract Year, 

the Supplier shall provide to the Buyer an operating plan for the Facility 
for the succeeding Contract Year, in the form set out in Exhibit R (the 
"Annual Operating Plan"). The Annual Operating Plan shall include a 
schedule of Planned Outages for that twelve (12) month period (together 
with the Supplier's estimate of the expected duration of each Planned 
Outage) which shall be consistent with Good Engineering and Operating 
Practices, consistent with lhe Long Term Operating Plan and, to the extent 
the Supplier is required to do so by the IESO Market Rules, coordinated 
with and approved by the IESO. The Supplier may, on not less than ten 
(10) Business Days' prior notice to the Buyer, amend the Allnual 
Operating Plan; 
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(iii) prompt notice to the Buyer of any Outage other than a Planned Outage, or 
any anticipated Outage other than a Planned Outage. Any notice under 
this subsection shall include a statement of the cause of such Outage, the 
proposed corrective action and the Supplier's estimate of the expected 
duration of such Outage. Thc Supplier shall use Cmmnercially 
Reasonable Efforts to promptly end or reduce the length of such Outage; 

(iv) thirty (30) days prior wTitten notice (or such lesser number of days as is 
possible in the circumstances) to the Buyer of any Planned Outage of the 
Contract Facility. 

All uw:a.g:;s shall take in accord31lce the notices of Outages provided 
by the Supplier to the under this Section 15.3. 

In:spr;ction of Contract Facility 

(a) The Buyer and its antborized agents and representatives shall, at all times upon 
lwo (2) Business Days: prior notice} at any tirne after execution of this 
Agreernent: have access to the Contract f''acility and every part thereof during 
regular business hours and the Supplier sbail, and shall cause all persorme! 
operating and rnanaging the Contract .Fac.Hity~ to furnish the Buyer with ail 
reasonable assistance in inspecting the Contract facility for the purpose of 
ascertaining compliance with this /-..green1ent; provided that such access and 
c_ssist:mce shall be carried out in accordance with and subject to the reasonable 
safety 31ld security requirements of the Supplier and all personnel operating and 
managing the Contract Facility) as applicabie, and shall not interfere with the 
operation of the Contract Facility. 

(b) The inspection of the Contract Facility by or on behalf of the Bnyer shall not 
relieve the Supplier of 1my of its obligations to comply with the terms of this 
Agreement. No Supplier Event of Default by the Supplier will be waived or 
deemed to have been \vaived any inspection by or on behalf of the Buyer. In 
no event will any inspection by the Buyer hereunder be a representation that there 
has been or \Vill be compliance \Vith this Agreement and Laws and Regulations. 

Inspection Not Wai,,er 

(a) r:sjluxe by the Buyer to inspect the Contract Facility or any part thereof under 
Section 15 .4, or Lo exercise its audit r.ights under Section 15 shall not constitute 
a waiver of any of the rights of the Buyer hereunder. An inspection or audit not 
followed by a notice of a Supplier Event of Default shall not constitute or be 
deemed to constitute a waiver of Supplier Event of Default, nor slmll it 
constitute or be deerrwd to constitute an acknowledgement that there has been or 
will be compliance by the Supplier >vitb this Agreement 

(b) Failure by the Supplier to exercise its audit rights nnder Section 15.2 shall not 
constitute or be deemed to constitute a waiver of any of the rights of the Supplier 
hereunder. An audit not followed by a notice of a Buyer Event of Default shall 
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not constitute or be deemed to constitute a waiver of any Buyer Event of Default, 
nor shall it constitute or be deemed to constitute an aclr.nowledgement that there 
has been or will be compliance by the Buyer with this Agreement. 

15.6 Capacity Check Tests 

(a) The Buyer shall have the option, exercisable on no more than two (2) occasions 
per Contract Year, to require the Supplier, within ten (1 0) Business Days after 
written notice has been delivered to the Supplier, provided it is not during an 
Outage, to conduct a test (the "Capacity Check Test"), at the Supplier's sole cost 
and expense, that may be witnessed by the Buyer or its Representative, to confirm 
the ability of the Contract Facility to produce the Contract Capacity, as described 
below. For purposes of Section 16.7, the Supplier shall be entitled, witl10ut the 
consent of the Buyer, to schedule and conduct, at its sole cost and expense, 
Capacity Check Tests to demonstrate compliance with the test conditions set out 
in Exhibit M. If the Buyer has consented to a Contract Facility Amendment 
pursuant to Section 2.1 (c), the Supplier may request, within ten (1 0) Business 
Days afier written notice has been delivered to the Buyer,' a Capacity Check Test. 
The Capacity Check Test will be carried out in accordance with a test protocol 
(the "Test Protocol") which will include the format of the report to be prepared in 
respect of the Capacity Check Test and which Test Protocol is to be prepared by 
the Supplier and submitted in writing to the Buyer for approval within tltree (3) 
montl1s after the Contract Facility has attained Commercial Operation. The 
measurements of the Capacity Check Test shall be made using high accuracy 
calibrated instruments and recording systems or Facility instnunentation, 
including tariff meters for Electricity acceptable to the Buyer, acting reasonably. 
Each Capacity Check Test consists of the Contract Facility generating Electricity 
for four (4) continuous hours dw·ing a period designated by the Supplier on prior 
written notice to the Bnycr in advance as a test period, subject to coordination and 
approval ofthe IESO, and shall be evaluated based on calculation oftl1e generator 
output at the Delivery Point net of any Station Service Loads in accordance with 
ihe Metering Plan. The Supplier acknowledges and agrees that the Contract 
Capacity, the Electricity output of the Contract Facility and the Station Service 
Loads, as may be measured by the Capacity Check Test, shall not be adjusted for 
ambient weather conditions. For greater certainty, the Capacity Check Test shall 
be based on either the Summer Contract Capacity or ihe Winter Contract Capacity 
depending on the calendar month during which the Capacity Check Test is 
conducted. 

(b) If the Capacity Check Test is intc1ruptcd by an event of Force Majeure, or if at 
any point during the Capacity Check Test the air temperature, as reported at the 
Enviror1n1ent Canada \Veather station thai is physically nearest to the Facility, 
exceeded (i) in respect of a Capacity Check Test conducted in the months of May 
through October, inclusive, 30.0 degrees Celsius or (ii) in respect of a Capacity 
Check Test conducted in the months of November ti1rough April, inclusive, 15.0 
degrees Celsius, then the Supplier may, at the Supplier's sole cost and expense, 
re-perform the Capacity Check Test within len (10) Business Days after ti1e 
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receipt by tbe Supplier of tbe Capacity Confirmation relating to such Capacity 
Check Test from tbe Buyer. 

(c) The Supplier shall at tbe Supplier's sole cost and expense and within ten (10) 
Business Days, or as provided in the Test Protocol, after compleiion of the 
Capacity Check Test prepare fu"!d submit to tbe Buyer a written Capacity Check 
Test report tbat .includes the data collected during the test period, computation of 
test data and the test results. The Buyer shall provide to the Supplier within ten 
(1 0) Business Days after receipt of tbe Capacity Check Test report from the 
Supplier, written confirmation of the Electricity output for each hour during the 
Capacity Check Test (the Confirmation"). 

(d) To pass the Capacity Check Test, tbe Electricity output (in MWh) for each hour 
of the Capacity Check Test, divided by one hour, must be equal to or greater than 
the Contract Capacity, in which case the Capacity Reduction Factor shall, for the 
purposes of EyJJibit J, be fu'1 a_rnount equal to 1.0, effective from tl1e date of tbe 
Capacity Confirmation in relaiion to tbe Capacity Check Test. If the Supplier has 
not passed tbe Capacity Check Test for each one of the fom ( 4) coniinuous hours, 
tben the Supplier shall, at the Supplier's cost and expense, perfonn a f~urther 
Capacity Check Test (the "Further Capacity Checl{ Test") wi!llin thirty (30) 
Business Days after the receipt by the Supplier oftbe Capacity Confirmation from 
the Buyer, on tbe same terms and conditions as tbe Capacity Check Test described 
in Section 15.6(a). If tbe total Electricity output of the Contract Facility for tbe 
four ( 4) continuous hours of each of tbe Capacity Check Test and the Further 
Capacity Check Test, as stated in their respective Capacity Confinnaiions, divided 
by the number of hours in each of the respective check tests (each a_rr "Average 
Test Capacity"), are both less tban eighty percent (80%) of tl1e Contract 
Capacity, then tbis shall be considered a Supplier Event of Default. for purposes 
of calculating tbe Average Test Capacity in t.lUs Section 15.6, the ElectTicity 
output from each hour shall not exceed a maximmn an1ount equal to the Contract 
Capacity multiplied by one hour. 

(e) If the Further Capacity Check Test shows that the Average Test Capacity was 
between eighty percent (80%) and one hundred percent (!00%) of the Contract 
Capacity then tbe Capacity Reduction Factor for pUtJ30ses of Exhibit J shall be 
reduced as set oul below, effective on the date the Capacity Confirmation in 
relation to tbe Further Capacity Check Test The Capacity Reduction Factor shall 
be an amount equal to a fraction, tbe nw11erator of which is (i) the greater of the 
Average Test Capacities resulting from the Capacity Check Test and the Further 
Capacity Check Test, and the denominator of which is (ii) tbe Contract Capacity 
set out in Exhibit B. 

(f) If Section !5.6(e) is applicable, then the Supplier shall perform a further Capacity 
Check Test (the "Final Capacity Check Test") at the Supplier's cost and expense 
within ten (l 0) Business Days after written notice has been delivered by the 
Supplier to the Buyer, no earlier t11an one month and no later tl1ar1 one year after 
tl1e date of the Capacity Confirmation with respect to the further Capaciry' Check 
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Test, failing which this shall be considered to be a Supplier Event of Default. The 
Final Capacity Check Test shall take place on the same terms and conditions as 
the Capacity Check Test described in Section 15.6(a) and including the delivery 
of the Capacity Confinnation in relation to the Final Capacity Check Test. If the 
total Electricity output of the Contract Facility for the four ( 4) continuous hours of 
the Final Capacity Check Test, as stated in the Capacity Confinnation with 
respect to the Final Capacity Check Test, divided by tl1e number of hours in such 
check test (which result shall also be an "Average Test Capacity" as calculated 
pursuant to Section l5.6(d)): 

(i) is less than ninety-five percent (95%) of the Contract Capacity, then this 
shall be considered a Supplier Event of Default; 

(ii) is equal or greater to ninety-five percent (95%) and less than one hundred 
percent (1 OO'Yo) of the Contract Capacity, then the Capacity Reduction 
Factor shall, for the purposes of Exhibit J, be tm arnount equal to a 
fraction, the numerator of which is (i) the Average Test Capacity in 
relation to the Final Capacity Check Test, and the denominator of which is 
(ii) the Contract Capacity set out in Exhibit B; and 

(iii) is equal to one hundred percent (100%) of the Contract Capacity, tl1en the 
Capacity Reduction Factor shall, for the purposes of Exhibit J, be an 
amonnl equal to 1.0, effective fi·om the elate of the Capacity Confirmation 
in relation to the Final Capacity Check Tesi. 

15.7 Notices 

(a) All notices pertaining to this Agreement not explicitly permitted to be in a form 
other tha11 writing shall be in writing and shall be addressed to the other Party as 
follows: 

If to the Supplier: 

and to: 

Greenfield Soutl1 Power Corporation 
2275 Lakeshore Blvd. West 
Suite 400 
Toronto, Ontario M8V 3Y3 

Attention: 

Facsimile: 
E-mail: 

Gregory M. Vogt, 
President 
(416) 234-8336 
n:vogt@easternpower.on.ca 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 

Attention: 
Facsimile: 
Email: 

Carl DeVuono 
(416) 304-3755 
cdevuono@langmichner.ea 
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lf to the Buyer: Ontario Power A.uthority 
120 Adelaide Street West 
Suite 1600 

and 10: 

Toronto, Ontario 
M5H JTJ 

Attention: 

Facsimile: 
E-mail: 

Guy Raffaele, 
Director, Contract Management 
( 4 I 6) 969-6071 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H IT! 

Attention: 
Facsin1ile: 
Email: 

Michael Lyle, Gweral Counsel 
(416) 969-6071 
lvlichael.L yl e@powerauthority .on.ca 

Either Party mayl by written notice to the other; change lts respective Cc.m1pany 
Representative or the address to Vlhich notices are to be sent. 

(b) Notices shall be delivered or transmitted as set out below, and shall be considered 
to have been received by the other Party: 

(i) 

(ii) 

on the date of delivery if delivered by hand or by courier prior to 5:00p.m. 
(local time of the recipient) on a Business Day and otherwise on the next 
following Business Day; 

in those circmnstances where electronic transrniss"ion (other than 
transmission by facsin1ile) is expressly permitted under this Agreen1ent, on 
the date of delivery if delivered prior to 5:00 p,m. (ioc.a! time of the 
recipient) on a Business Day and otherwise on the next following Business 
Day, provided that a copy of such notice is also delivered by regular post 
\Vithin a reasonable tin1e thereafter; and 

em the third (3rd) Bllsiness Day following the date of transmission by 
facsi.Inile., if transmitted prior to 5:00p.m. (local ti.me of the recipient) on a 
Business Day and othe;rv;,rise on the fourth (4th) follo\ving Business Day, 
provided that a copy of such notice is also dellvered by regular post v..rithin 
a reasonable iin1e thereafter. 

(c) Notwithstanding Section 15.7(b): 

(i) any notices of 2Ji Event of Default and termination of this Agreement shall 
only be given by hand or courier delivery; and 

(i.i) if regular post serv1ce~ facsimile, or other forrn of electronic 
comn11mication is interrupted by strike~ slowdcnvn, a Force lvlajeure event 
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or other cause, a notice, direction or other instrument sent by the impaired 
means of commtmication will not be deemed to be received until actually 
received, and the Party sending the notice shall utilize any other such 
service which has not been so interTupted to deliver such notice. 

ARTICLE 16 
MISCELLAJ~EOUS 

16.1 Informal Dispute Resolution 

If either Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties carmot resolve, then such Pruty may deliver a notice to the other Party describing the 
nature and the particulars of such dispute. Within ten (1 0) Business Days following delivery of 
such notice to the other Party, a senior executive (Senior Vice-President or higher) from each 
Party shall meet, either in person or by telephone (the "Senior Conference"), to at1empt to 
resolve the dispute. Each senior executive shall be prepared to propose a solution to the dispute. 
ff, following the Senior Conference, the dispute is not resolved, the dispute may be settled by 
arbitration pursuant to Section 16.2, if agreed to by both Perties. 

16.2 Arbitration 

Except as otherwise specifically provided for in this Agreement, any matter in issue between the 
Parties as to their rights under this Agreement may be decided by arbitration provided, however, 
that the Parties have ftrst completed a Senior Conference pursuant to Section 16. 1. Any dispute 
to be decided by arbitration will be decided by a single arbitrator appointed by the Pmties or, if 
such Parties fail to appoint m1arbitrator within fifteen ( 15) days following the agreement to refer 
the dispute to arbitration, upon the application of either of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitcing in the Judicial District of 
Toronto Region. The arbitrator shall not have any cunent or past business or financial 
relationships with any Party (except prior arbitration). The erhitrator shall provide each of the 
Pm·ties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act. 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hcering 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the erbitrator shall be 
conclusive, final and binding upon the Parties. The decision of the arbitmtor may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself; violated the 
provisions ofthe ArbitraTion Act, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures w apply in the enforcement of any award made. If it is necessary to enforce such 
award, ail costs of enforcement shall be payable m1d paid by the Party against. whom such award 
is enforced. Unless othern~se provided in the arbitral awmd to the contrery, each Party shall 
bear (and be solely responsible for) its own costs incu!Ted during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. 



- 93 -

Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 
provincial1 and local income~ social insurance) health~ payroll and employment taxes and 
siatutorily-n1andated workers~ cmnpensation coverage. None of the Persons ernpioyed by either 
Pm1y shall be considered employees of the other Party for a11y purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of parLners, joint venturers, 
fiduciary, principal and agent or any other relationship betvvecn the Parties. 

16.4 Binding Agreement 

Except as otherwise set out in this this Agreement shall not confer upon o_ny other 
Person, except the Parties and their respective successors tmd pennitted assigns, any rights, 
interests~ obl.igations or remedies under this Agreen1ent. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns, 

16.5 

(a) Except as set out below and as provided in Article 12, neither this Agreement nor 
any of the rights 1 interests or obligations under this Agrcen1ent 1nay be assigned 
by either Party, including by operation of Laws and ReguJations, v;jthout the prior 
vvrirten consent of the other Part}'~ which consent shall not be unreasonably 
wit!Lheld. 

(b) The Supplier may, subject to con1pliance with Laws and Regulations and 
provided that t!1ere is not a Supplier Event of Default that has not been remedied, 
assign this Agreement without the consent of the Buyer to an Affiliate acquiring 
the Contract Facility; provided, however~ that no such assignment by the Supplier 
or any of its successors or pem1itted assigns hereunder shall be valid or efit:.ctive 
unless and until such Affiliate agrees with Lhc Buyer in \\1Titing to assume all o:f 
the Supplier~s obligations and be bound by the terms of this Agreement: and the 
an·an,ge:menls and obligations of the Supplier set forth in Article 6 have been met 
in accordance with the tenns of A.rticle 6. If a valid assignn1ent of this ./\ .. greement 
is n1adc by the Supplier accordance with this Sectjon J 6.5, tl1c Buyer 
acknowledges and agrees that, upon such assignrnent and assun1ption cmd notice 
thereof by the assignor to the Buyer, the assignor shall be relieved of all its duties, 
obligations aod liabilities hereunder. 

(c) lf the Supplier assigns this Agreement to a non-resident of Canada (the 
as t!1at term is defined in the ITA, and the Buyer incms any 

additional Taxes, at any time thereafter, solely as the result of such assigmnent, 
then payments under this Agreement by ibe Buyer shall be reduced by the mnount 
of such additional or with1wlding Taxes and 111e Buyer shall remit such additional 
or withholding Taxes to the applicable taxing authorities. The Buyer shall within 
sixty (60) days after remitting such Taxes, notify the Assignee in writing, 
providing reasonable detail of such payment so that the Assignee may claim any 
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applicable rebates, refunds or credits from the applicable taxing authorities. If 
after the Buyer has paid such amounts, the Buyer receives a refund, rebate or 
credit on account of such Taxes, then the Buyer: shall promptly remit such refund, 
rebate or credit amount to the Assignee. 

(d) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder for the balance of the Term without the 
consent of the Supplier to an assiromee with a Credit Rating no lower than that set 
forth in the fourth (4'h) row of the table in Section 6.4(b)(i), which such assignee 
shall assume the obligations and liability of the Ontario Power Authority under 
this Agreement and be novated into this Agreement in the place and stead of the 
Ontario Power Authority (except for the Ontario Power Authority's obligation in 
Section 16.5( d)(iii) which wil1 remain in force), provided that the assignee agrees 
in writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
of the Secured Lender's rights in relation to this Agreement in the fonn set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the assignee 
with all necessary amendments to reflect the form and the manner in 
which the assignee was established; 

(ii) all of the representations set fortl1 in Section 7.2 shall be deemed to be 
made by the assignee to the Supplier at the time of such assignment and 
assumption; and 

(iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section 1 0.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liab.lc for any obligations and liabilities of the assignee arising from any 
Buyer Event of Default. Any notice required to be given under Sections 
10.3 and 10.4(a) shall be given to the Assignee and to the Ontario Power 
Authority. The time periods in Section 10.3 shall not begin to run until 
both the Assignee and the Ontario Power Authority bave been so notified. 

(e) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder from time to time throughout the Term for a 
period less than the balance of the Term (the "Assignment Period") without the 
consent of the Supplier to an assignee with a Credit Rating no lower than thcrt set 
forth in the fourth (4'") row of the table in Section 6.4(b)(i), which such Assignee 
shall assume the obligations of the Ontario Power Authority under this Agreement 
and be novated into this Agreement in the place and stead of the Ontario Power 
Authority (except for the Ontario Power Authority's obligation in Section 
16.5(e)(iii) which will remain in force), provided that the assignee agrees in 
writing to assume and be bow1d by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
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of the Sccm·ed Lender's rights in relation to this Agreement in the form set ont in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the Assignee, 
with all necessary amendn1ents to reflect the fonn and tbe m.anner in 
which the assignee was established; 

(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the Assignee to the Supplier at the time of such assignment and 
assun1ption; 

(iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agree.ment; notvvithstanding . the 
foregoing, the Ontario Power Authority shall remain liable to tl1e Supplier 
ihr remedying any paymem defaul!s nnder Section 1 OJ(a) before any such 
payrncnt default becomes a Buyer Event of Default, and shall rentain 
liable to the SuppHer for any obligations a.11cl Jiabihties of the assignee 
arising from any Buyer Event of Defaull. Any notice required to be given 
under Sections 10.3 and 1 0.4(a) shall be given to the assignee and to tl1e 
Ontario Power Authority. The time periods in Section 10.3 shali not begin 
to run until both the Assignee and the Ontario Power A.ut.hority have been 
so notified; and 

(iv) upon the expiry of the AssigDment Period: 

(A) lhls Agreem.ent, vvithout requiring the execution of any assignn1entl 
consent or other documentation of any naturej shall autmnatically 
revert and be assigned back to the Ontario Power Auchority; 

(B) the Assignee shall remain responsible to the Supplier for all 
obligations rmd liabilities incurred or accrued by the assignee 
during the Assigm11ent Period; and 

(C) the Ontm·io Power Authority, as Buyer pnrsuant to the automatic 
assignment back to it) shall be dee111ed to be in good standing 
under this Agre.ement~ provided that such good standing shall not 
relieve the Ontario Power Authority from any obligation to the 
Supplier pursuant to Section 16.5( e )(iii) that arose prior to the 
expiry of the Assig1unent Period. · 

of Control 

(a) The Supplier shall not pen11it or allow a change of Control of the Supplier~ except 
\Vith prior \NTitten consent of the Buyer, which consent 111ay not be 
umeasonably withheld. It shall nor be unreasonable to withhold snch consent if 
the change of Control will have or is likely to have, as determined by the Buyer 
acting reasonably~ a Material Adverse Effect on the Supplier's ability to perform 
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its obligations under tbis Agreement, in which case such consent may be withheld 
by the Buyer. 

(b) For the purposes of Sections 16.6(a) and 16.7(a), a change of Control shall 
exclude a change in ownership of any shares or units of ownership that are listed 
on a recognized stock exchange, provided that such shares or units of ownership 
are not those of an entity that directly owns tbe Contract Facility whose special or 
sole purpose is the ownership of the Facility or the Contract Facility and other 
generation facilities under a CES Contract or otber bilateral arrangements with t.he 
Buyer similar in nature to this Agreement. 

16.7 No Assignment or Change of Control for Specified Period 

Notwiihstanding tbe provisions of Sections 16.5(a), 16.5(b ), 16.5( c), and l6.6(a) to the contrary, 
and except as provided in Article 12, under no circumstances shall: 

(a) any assignment oftbis Agreement by the Supplier; 

(b) any change of Control in respect of the Supplier; 

(c) fifty (50%) or more of securities or ownership interests carrying votes or 
ovmership interests in respect of the Supplier be directly or indirectly held, 
whether as owner or other beneficiary and other than solely as the beneficiary of 
an unrealized security interest, individually or collectively by any Person or 
Persons who, as of the date of this Agreement, did not directly or indirectly hold 
any of such securities or ownership interests in respect of the Supplier, whether as 
owner or otber beneficiary and other than solely as tl1e beneficiary of an 
unrealized security interest, 

be permitted until the earlier of: (i) the third (3rd) wmiversary of the Term Commencement Date; 
and (ii) the date that the Contract Facility has achieved the test conditions set out in Exhibit .M. 
For greater certainty, a change of Control in respect of the Supplier referenced in Section 16.7(b) 
shall include a change from no Person having Control of the Supplier to any Person having 
ContTol of the Supplier. 

Notwithstanding the foregoing, for a period commencing on the date of tllis Agreement and 
ending the emlier of (i) six (6) months following the date of this Agreement and (ii) Financial 
Closing, the Supplier may, without the Buyer's further consent, assign all (but not less than all) 
of the Supplier's interest in this Agreement to a partnership in which the Supplier holds not less 
than a fifty percent (50%) interest, provided that: (1) the Supplier shall provide the Buyer with 
written notice of any such assignment; and (2) all partners of such partnership agree with the 
Buyer in \\Tiling to be jointly and severally liable to the Buyer for all the obligations and 
liabilities of the Supplier hereunder. 

16.8 Survival 

The provisions of Sections 2.8(b), 4.4, 4.5, 4.6, Article 5, Article 8, Sections 10.2, 10.4, 10.5, and 
12.2(g), Article 14, Sections 15.2, I 6.1, 1 6.2. and 16.5( c) shall survive the expiration of tl1e Tem1 



- 97-

or earlier termination of this Agreement. The expiration of the Term or a tennination of this 
Agreement shall not affect or prejudice any rights or obligations that have accrued or arisen 
under this Agreement prior to the time of expiration or tem1ination and such rights and 
obligations shall survive the expiration of the Term or the termination of this Agreement for a 
period of time equal to the applicable statntc oflimitalions. 

16.9 

This Agreement may be executed in two or more counterparts, and all such courrterparls shall 
together constitute one and the same Agreement. It shali not be necessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shail, within ten (l 0) Business Days of such delivery facsimile or electronic mail, promptly 
deliver to the other Party arr originally executed copy of this Agreement. 

16.10 Additional of Set-Off 

(a) 

(b) 

Hd1 

In addition to its other rights of set-off under this Agreement or othenvise arising 
in law or equity, the Buyer may set off any amounts owing by the Supplier to the 
Buyer in connection with Sections l.7(e), 1.8(e), J.9(d), l.lO(c), 2.3, 2.8(b), 
2.10, 4.2, 4.4, 5 10.2, 10.5, and 14.3 against any monies owed by the Buyer to 
the Supplier in cormection with Sections l.7(e), 1.8(e), J.9(d), 1.1 O(c), 2.3, 4.2, 
4.5, 4.6, 5.3, 10.5, and l3.3(d). 

In addition to its other rights of set-off under this Agreen1ent or otherwise arising 
in law or equity, the Supplier may set-off any amounts owing by the Buyer to the 
Supplier in connection witl1 Sections !.7(e), 1.8(e), l.9(d), l.lO(c), 4.2, 4.5, 
4.6, 5.3, 1 0.5, and l3.3(d) against 'my monies owed by the Supplier to the Buyer 
in connection with Sections 1.7( e), 1.8( e), !.9( d), 1.1 0( c), 2.8(b ), 2.1 0, 
4.2, 4.4, 5.3, l 0.2, 1 0.5, and 14.3. 

and Remedies Not Limited io Contract 

Unless expressly provjded in this Agreement, the express rights and remedies of the Buyer or the 
SuppLier set out in this Agreement are in addition to atid shall not liinit any other rights and 
retne.dies available to the Buyer or the Supplier, respectively: at law or in equhy. 

Time of Essence 

Time is of the essence 1n the perforrnance of the ParUes' respective obligations under this 
Agreen1ent. 

16.13 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
f-luiher acts and execute and deliver or cause to be done 5 executed or delivered all such .furlher 
acts, deeds, doctm1ents, assurances and things as n1ay be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. The 
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Parties agree to promptly execute and deliver any documentation required by any Governmental 
Authority in connection with any termmation of this Agreement. 

IN WITNESS WHEREOF, and iotending to be legally bouod, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date frrsi stated above. 

ONTARIO POWER AUTHORITY 

By: ---------------------------Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation I have authority to bind the corporation. 

4535027.13 
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Parties agree to promptly execute and deliver any documentation required by any Governmental 
Authority iu connection with any termination of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stnted above. 

GREEN:FTELD SOUTH POWER 
CORPORATION 

Name: ivL Vogt 

ONTARIO AUTHORITY 

Title: President Title: ChiefExemtive Officer 

I have authority to hind the corporation I have authority to bind the corporation. 

4535027,\3 





From: 
Sent: 
To: 
Cc: 

Slater, Craig (JUS) 
October 11, 2011 8:28AM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY); Roszell, Rand (ENE) 
RE: Mississauga Gas Plant 

Please contact me directly. We are sorting through the counsel who will be engaged on tl1is. 

From: Perun, Halyna N, (ENERGY) 
Sent: October 10, 2011 9:21 PM 
To: Slater, Craig (JUS) 
Cc: Calwell, Carolyn (ENERGY); Roszell, Rand (ENE) 
Subje:ct: Fw: ~1ississauga Gas Plant 

Privileged and Confidential 

Hi Craig - Hope you had a restful weekend. This is a head's up that we may need the assistance of your office tomorrow 
on a rather urgent basis in developing options for the SOC's review that outline how to move forward with a lib promise 
that the Mississauga Gas Plant would not be proceeding (see below) at its current location. We'll be meeting with clients 
to support the development of options tomorrow morning and they may want to know, for example, the feasibility of 
bringing an application for an injunction. The contract is between a private co and the Ontario Power Authority (I believe 
based on same template as the TransCanada one)- we've not seen thai contract as yet. The company has the requisite 
approvals (environmental and municipal- thougll the Minister of Environment had announced in June that MOE will 
conduct an updated review of the approval) to proceed with construction and there has apparently been quite a lot of 
activity on the site- despite the pronouncement that the plant would not be proceeding should the libs get reelected. The 
SOC has asked ENERGY and Environment to work on creative options -legal and other. I have not heard more on this 
over the weekend but expect that we'll be having a very busy day tomorrow preparing for the meeting with the SOC Wed 
morning. Either Carolyn or I will be in touch with you further on this in the morning. Thank you 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, Malliha (JUS) 
Cc: Harrison, Troy (JUS); Lung, Ken (JUS); Roszell, Rand (ENE) 
Sent: Fri Oct 07 17:21:28 2011 
Subje,ct: Mississauga Gas Plant 

Privileged and Confidential 

The Secretary of the Cabinet has conveyed to Energy a request from the Premier that Energy work with the Ontario 
Power Authority and Environment to develop legal and negotiating options with respect to the Mississauga Gas Plant. 

You may recall that the Liberals did say that if elected they would cancel the Plant. Energy is now being asked to 
brainstorm on options. The SOC has invited Energy (OM and ADM Rick Jennings), Environment (ADM Kevin French) and 
the OPA (CEO Colin Anderson and General Counsel Mike Lyle) to a meeting on Wed. morning to discuss this further. I 
have been invited to attend. 

The SOC has cautioned the Premier to caution his staff, the Ministers' and their staffs not to discuss any way forward with 
the company building the plant. 



We'll be meeting with the Energy clients on Tuesday morning to assist in developing the options- at this point I am not 
sure whether the SOC expects a written product or whether she'd like to simply discuss orally- but I'll keep you posted as 
I learn more. 

Regards, 

:HaEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 11, 2011 9:03 Alv1 
Calwell, Carolyn (ENERGY): Rehob, James (ENERGY) 
mfssissauga 

Have asked Ryan to arrange a call with Rick and his folks and us this morning- may or may not involve the OPA. 

J{afjnw 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON lv15G 2E5 
Ph: (416) 325-6681/ Fax: (t,16) 325-1781 
BB: (416) 671-2607 
E-mail: Halvna.Perun2@pntario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 





From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
October 11, 2011 9:18AM 
Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
RE: mississauga 

Kyan advises that Rick already spoke to Mike Lyle and developed a draft of a slide deck over the weekend -so we won't 
be getting together for a call- rather the slides will be circulated shortly for input -good for Rick! 

:J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
i;,1inistries of Energy & Infrastructure 
777 Bay Street. 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
Thts communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
lo whom it is addressed. Any dissemination or use of this information by others than the intended recfpient(s) is 
prohibited. If you have received this message in error please notify the writer and permane11Vy de!ete the message and 
ali attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 1.1, 2011 9:03AM 
To: Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 

miss!ssa uga 

Have asked Ryan to arrange a call with Rick and his folks and us this morning- may or may not involve the OPA. 

'-"~·'"''' N. Pen ... Hl 

;VDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB (416) 671-2607 
E-mail: Ha!vna.Perun2@ontario.ca 

hlotice 
This communication may be soiicitor/client privileged and contain confidential information intended only for the person(s) 
to whorn it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 





From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October i i, 201 i i i :09 AM 

To: Jennings, Rick (ENERGY): Jenkins, Allan (ENERGY): King, Ryan (ENERGY): McKeever, 
Garry (EI~ERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY): Rehab, James (ENERGY) 
mississauga gas plant 

Hi- ! have not been successful fn reaching Mike Lyle thts morning- VVe need to review the contract in place re 
Mississauga Gas Plant as soon as possible- do any of you have it? Please let us know and we'll come by to pick up a 
copy thank you 

Jfa(yna 

Hafyna N. Perun 
A/Director 
Legal Services Branch 
ivlinistdes of Energy & fnfrastructure 
777 Street, 4th Floor, Suite 425 
Toroc,to, ON M5G 2E5 
Ph: (416) 325-6681 I Fax (4 i 6) 325-'1781 
88 ( 4 i 6) 671-2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication may be so!tcitoriclient privileged and contain confidential inforrnation intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. !f you have received this message in error pi ease notify the writer and permanently delete the message and 
ali attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Privi!eoed and Confidential 

Perun, Halyna N. (ENERGY) 
October 11, 2011 11:18 AM 
Lipman, Jay (ENE) 
Calwell, Carolyn (ENERGY) 
blurb re MOE info 

Hi Jay- May I assume that you would send us a few buliets re MOE approvals including what would be possible in the 
regs and what are the pros and cons when you've had a chance to discuss the clients? Can you p!ease let us know when 
it would be reasonable to expect this info? 

In the meantime, we'li work on developing the other "legal bullets''- however (1) we don't have a contract as yet and (2) 
we haven't seen a deck from the dient as yet 

To reiterate- the other "legal bunets" that were discussed this morning with MaHiha-

a solution similar to Oakville (CLOG to assist) 
legislative solution where there is no liability (CLOG advisory to assist- Adams Mines) 
injunction 

Additionally, the Minister does have authority to issue a direction to the OPA- and we'll set out the authority and pros and 
cons ln the deck 

Thanks 

J{afyna 

Hafyna N. Perun 
A/Director 
Legal Services Brancl1 
M!nlstries of & fnfrastructure 
777 Bay Street, 4th Fioor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-H81 
BB (Ll16) 671-2607 
E-m a i I : !::L?billi~"'''diJ£G'ilQrlt?lJ9,.cca 

Notice 
This communication may be sollcitor/ciient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notlfy the writer and permanently delete the message and 
all attachments. Thank you. 





From: 
Sent: 
To: 

Cc: 
Subject: 

Halyna 

McKeever, Garry (ENERGY) 
October 11, 201 1 1 1:23 AM 
Perun, Halyna N. (Et~ERGY); Jennings, Rick (ENERGY): Jenkins, /,llan (ENEFWY); King, 
Ryan (ENERGY) 
Calwell, Carolyn (Er"ERGY); Rehob, James (ENERGY) 
RE: mississauga gas plant 

The conl1·act is confidential. VVc have not seen it It would have to corrw from the OPA. ln Mike's absence, you rnight 
want to call ~JoAnne Butler. 

Garry 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 11:09 A~1 
To: Jennings, Rick (ENERGY); Jenkins, Allan (ENERGY); King, Ryan (ENERGY); Mcl(eever, CatTy (ENERGY] 
Cc: Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
Su:bject: rnississauga gas plant 

Hi- I have not been successful in reachlng Mike Lyle this morning-- V\le need to review the contract in place re 
Mississauga Gas Plant as soon as possible- do any of you have !t? Please let us know and we'll come by io pick up 2 

copy !hank you 

Ha~y:1a N. Per·un 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Street, 4th Floor, Suite 425 
Toronto, ON fvi5G 2E5 
F'h: (416) 325-ti681 I Fax: (4"!6) 325-'1781 
BB: (416) 671·2607 
E-mail: l-f0lvna. Peru_n2(o)ontari,g.ce:~. 

0~otice 

"I his communication may be sollcitor/client privlleged and contain corrfldentiai infornl3tlon intsndecl only for the perscm(s) 
to whom it is addressed. Any dissemination or· use oflhis information by others than the intended recipient(s) is 
prohibited. If you have received this rnessc:ge In error please nCJUfy the writer and penTianently delete ihe rnef::JS3f]8 and 
a!i attachments. Thank you. 





From: 
Sent: 
To: 

Lipman, Jay (ENE) 
October 11, 201 ·1 11:40 AM 
Peron, Halyna N. (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Roszell, Rand (ENE) 
Re: blurb re MOE info 

Hi Halyna, we wi!i work with you on possible bullets 'frorn the MOE/regulatory perspective. Though thses may wei: be 
related to the contract issues. My sense of the conversation was that it may be more productive if we focus on the 
legislative (ie Alv1U\-type) and contractual (e.g. arbitration) perpsectives. The regulatory options, though they may slow 
down the process, ra'1se the same ulf1mate issues - ie obligat'ion to provide compensation. For example, we might be ab'le 
to make a retroactive reg to, in effect, stop the project, but the iarger legal question will be what is our \lability in doing so. 
This might depend, at least in part, on the language of the contract. 

VVe w!li follow up wilh you once we've worked through sorne of the regulatorJ options. 
Jay 

From: Peron, Halyna N. (ENERGY) 
To: Lipman, Jay (ENE) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Tue Oct 1111:18:08 2011 
Su!Jje,ct: blurb re fv10E info 

Hi Jay-·- May J assume that you would send us a few bullets re MOE 3pprovais including what would be possible in the 
regs and what are the pros and cons vvhen you've had a chance to discuss the clients? Can you please let us know when 
it would be reasonable to expect this info? 

!n the meantime, we'll work on developing the other "legal bullets"- however (I) we don't have a contract as yet and (2) 
we haven't seen a deck from the client cls yet 

To reli.erate ---the other "legal bullets" that were discu~.sed th\s rnorning with iv'\alli\la --

a solution similar to Oakville (CLOC to assist) 
legislative solution where there is flO !iabiHty (CLOC advisor~/ to assist-~ Ad3ms fvlines) 
injunction 

/;ddit.lonslly, lhe Minister does have author·iiy to issue e1 direction to the OPA- and vvc/li set out the authority and pms and 
cons tn the deck 

Thanks 

Ha(yna 

Halyna N. Perun 
/~Directo1· 

Legal Services Bt-8ilch 

r·vlinistr!es of Energy & Infrastructure 
777 E3ay Street, 4th r-=-toor, Suite 425 
Toronto, 0~1 M5G 2E5 
Ph: (4"i6) 325-6C81 I Fax: 6) 325-i78i 
BB: (416) 67"t-2607 
E-rn a i I: Ha IYilS.2g~!Jdl.l2 (i]Jon Lc.!J:.LQ. cg 
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Notice 
This communication may be solicitor/client privileged and contain confidential information intended onlyfor the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Hi Rick-

Perun, Halyna N. (ENERGY) 
October 11, 2011 12:00 Plvl 
Jennings, Rick (ENERGY) 
King, Ryan (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Paper for options meeting 

(1) Still don't have the contract 

(2) the options will need to include legal options -I had a meeting with MAG folks this morning about various options. 

Cou!d you please send rne a version of your deck- even if it's draft so that I can see how we can contribute? 

Thank you 

Ha!yna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB (416) 671-2607 
E-mail: Ha!yna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/dient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
ali attachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 11, 2011 11:36 AtvJ 
To: Jennings, Rick (ENERGY) 
Cc: Perun, Halyna N, (ENERGY); King, Ryan (ENERGY) 
SubjE:ct: Paper for options meeting 
Importaooe: High 

Hi Rick, 

The Deputy is hoping to have paper (existing deck with info and options?) that he and folks can bring 
to the options meeting being hosted by SoC tomorrow. Can you advise please ... 

Thanks very much 
Joseph 



Joseph Silva 

Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Fir, 900 Bay St Toronto ON M7A 2E1 

Tel: 416-325-2371, Email: Joseph.Silva@ontario.ca 
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From: 
Sent: 
To: 

Attachments: 

Halyna i~. Peru~~ 
A/Dtrector 
Legal Services Branch 

Perun, Halyna N. (ENERGY) 
October 1 1, 201 1 i 2:07 PM 
Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
FW: 
Gas Plant Consideraticms 2.ppt 

Ministries of Energy & Infrastructure 
T77 Bay Street, 4th Floor, Suite 425 
Toronto, ON lvi5G 2E5 
Ph (416) 325-6681 I Fax: (416) 325-178'1 
~\B: (416) 671-2607 
C -rnaii: ljalvnc. Perun2J£h'"2Dl9~io .ca 

1-lotice 
This communication rnay be solic!tor/c[ient pdvileged and contain confidential information Intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the lntendecl recipient(s) is 
prohibiied. lf you have received this message ir1 error please notify the writer and permanently delete the message and 
ali att2chments. Thank you. 

From: King, Ryan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Per·un, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Sutljec:t: FW: 

Haiyna, 
This is a draft deck we're working on for the rneeting tornorrov,;. 

from: Jenkins, Allan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Jennings, Rick (ENERGY); Mcl<eever, Gar·r/ (ENERGY) 
Cc: King, Ryan (ENERGY) 
;,utJJE:ct: RE: 

Fo:-matted the presentation and rnade some additions of text and images. 

From: Jennings, Rick (Er·,ERGY) 
Sent: October 11, 201110:31 AM 
To: Jenkins, fi.ilan (ENERGY); !V1cKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 

See attached per our discussior1 







MINISTRYOF ENERGY 

. Key Facts About the Greenfield South Plant 
i. ·············· .............................................................. ,...................... .......................................... .. . ........ .,........ ................... ... . . .......................... ., . 

~~ Successful applicant in Ministry of Energy run RFP, contract 
signed with the OPA in April 2005. 

c Eastern Power, the project developer, has received all 
required provincial approvals, including Environmental 
Assessment and Certificates of Approval; 

" Eastern Power has received all required municipal 
approvals, including building site approval from the City of 
Mississauga issued in May 2011; 

c Eastern Power has secured financing (confirmed by the 
OPA). . 

1")$.-, 

t:?ontario 



MINiSTRY OF 

A- Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens 

220 Meters 
270 Meters 
soo Meters 
740 Meters 

eters 
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MINISTRYOF ENERGY 

Issues 

• Construction continues at the Greenfield South site. 

• The project has all applicable approvals, a regulatory mechanism for 
stopping construction could be challenged in the absence of a breach 
of approval conditions. 

• Legal interaction with Eastern Power is through the Ontario Power 
Authority which holds and administers the contract. 

• Statements have been made by local politicians that the plant would 
not be relocated to a site in Mississauga or Toronto. 

• Alternative site options and alternative ways to supply Mississauga 
have not been identified. Alternative sites would require new provincial 
and municipal approvals processes to be undertaken. 

-
['-~ 
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MINISTRYOF ENERGY 

Next Steps 
• OPA be could asked to approach Eastern Power about negotiating settlement, could 

include covering costs to date, contract for a new site, and covering foregone 
revenue. 

• Could require a Ministerial direction to the OPA to renegotiate the contract or cancel 
the contract. The Government could agree to cover some or all of the settlement 
costs. 

• Cambridge is a potential alternate site: 
• The project would have to be reconfigured ( 450 MW peaking plant versus 280 

MW combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discussions about this site although nothing has been 

agreed to. 
• Does not directly address supply needs in Mississauga and Toronto 

• Proponent may be willing to settle for a large cash settlement representing 
foregone net revenue or may view its financial prospects as being better though the 
courts. 

I'~ 
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From: 
Sent: 
To: 

Cc: 
Subject: 

Jennings, Rick (ENERGY) 
October 11, 2011 12:09 PM 
Perun, Halyna N. (ENERGY); Jenkins, Allan (ENERGY); King, Ryan (EHERGY); McKeever, 
Garry (ENERGY) 
Calweli, Carolyn (ENERGY); Rehob, James (EI~ER.CoY) 
RE: mfssissauga gas plant 

i have been trying to touch base with ~JoAnne Butler at the OF) A on this. I suspect that the OPJ\ Staff including iv1ike are 
wori<inQ on options. l will let you know when I hear back from them. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 11:09 AM 
To: Jennings, Rick (ENERGY); Jenkins, Allan (ENERGY); King, Ryan (ENERGY); tvkKcever, Gacry (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
;;iUI:!J·ect: mississauga gas plant 

Hi- I have not been succes~ful in reachtng Mike Lyle this morning·-·· VJe need to review the contract in place re 
iv1ississauga G2s Plant as soon as possible- do any of you have it? P~ease let us know and we'll come by to pick up a 
copy thank you 

~l{afyrur 

Halyna hi. Perun 
;\/Director 
Le~Ja! Services Branch 
Ministries of Energy & infrastructure 
777 Bay Streel, 4th Float·, Suite 425 
Toronto, ON M5G 2E5 
Prr (416) 325-6681 I Fax (4'16) 325-1/Wt 
L=)B: (416) 671-2607 

:: ·· rn a i l : !:15"'YJJ£l.,J:£'C\J.fl£1i~'2Dlilll~!:'ii 

:\Joiice 
This. cmnmunication may be solicitor/client privileged and contain confidential informatiCJn iniended only fm the person(s) 
tc whom it is addressed. ,.L~.ny dissemination or use of this inforrnc3l.lon by others U1an the intended recipient(s) is 
tJrohibitec!. If you have received this messe:-1ge in error pi ease r1otify thE; writer ancJ permanently delete Ule message cmC 
c.il attachments. Thank you. 





t=rom: 
Sent: 
To: 
Cc: 

Attachments: 

Perun, Halyna N. (ENERGY) 
October 11, 2011 12:15 Plvl 
Rehob, James (ENERGY) 
Calwell, Carolyn (ENERGY) 
FVV: 
Gas Plant Considerations 2.ppt 

~i James- Pleass work on adding to this version. We are at a handicap as we don't have the contract as yet- though l 
-;~_;ess we ca~-~ make certain assumptions based on the TCE contract. 

D\eese provide y0ur additions to Carolyn for her review 

-:-hank you 

Ha!yna N. Perun 
L.JDirector 

SePJ\ces Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto. ON M5G 2E5 
"'h: (416) 325-668': i Fax (416) 325-'i781 
EB (4'i6) 671-2607 
~-mail: ti.?ivnc\.E:~.L~m?@ontariQ.ca 

i'Jot!ce 
This communication may be solicitor/client privileged and contain confidential information !~:tended only for the person(s) 
'.o whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited If you have received this message in error please notify the writer and permanently delete the message and 
ali attachments. Thank yoLL 

From: Perun, Haiyna N. (ENERGY) 
Sent: October 11, 2.011 12:07 PM 
To: Calwell, (O:NERGY); Rehob, James (ENERGY) 
Su:bject: FVI: 

J{a{yrill 

Halyna N. Peru:: 
A/Di:ector 

Services Branch 
fl!nistries of Energy & !nfrc:;str·ucture 
777 Bay Street, 4th Fioor. Suite 425 
Toronto, ON M5G 2E5 
F:r-, (416) 325-66B't/ Fax ('16) 325-1781 
88 (416) 671-2607 
E -rnail: HaiVfJA. Ps:...c_llf1-2f@..CLOJi:lrio .ca 

Notice 



This communication may be solicitor/client privileged and contain confidential information intended only for the person's) 
r 

to whom it is addressed. Any dissemination or use of this informat'1on by others than the ·,ntended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message <;;nd 
all attachments. Thank you. 

From: King, Ryan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Subject: FW: 

Halyna, 
This is a draft deck we're working on for the meeting tomorrow. 

From: Jenkins, Allan (ENERGY) 
Sent: October 11,2011 12:05 PM 
To: Jennings, Rick (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 2011 10:31 AM 
To: Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: 

See attacl1ecl per our discussion 

2 
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MINISTRYOF ENERGY 

Key Facts About the Greenfield South Plant 
I) Successful applicant in Ministry of Energy run RFP, contract 

signed with the OPA in April 2005 . 

., Eastern Power, the project developer, has received all 
required provincial approvals, including Environmental 
Assessment and Certificates of Approval; 

~~ Eastern Power has received all required municipal 
approvals, including building site approval from the City of 
Mississauga issued in May 2011; 

.. Eastern Power has secured financing ( confin11ed by tne 
OPA). 

f'~ 

tfr> Ontario 



IV!INISTiW OF 

-Proposed Greenfield Site 
B- Closest House A 220 Meters 

C- Closest Subdivision (North) 270 Meters 

D- Closest Subdivision (South) A 500 Meters 

E- Trillium Heath Centre A 740 Meters 

F- Sherway Gardens Mall A 910 Meters 

.. --------=---"'" 
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MINISTRYOF ENERGY 

Issues 

* Construction continues at the Greenfield South site. 

• The project has all applicable approvals, a regulatory mechanism for 
stopping construction could be challenged in the absence of a breach 
of approval conditions. 

• Legal interaction with Eastern Power is through the Ontario Power 
Authority which holds and administers the contract. 

e Statements have been made by local politicians that the plant would 
not be relocated to a site in Mississauga or Toronto. 

• Alternative site options and alternative ways to supply Mississauga 
have not been identified. Alternative sites would require new provincial 
and municipal approvals processes to be undertaken. 
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MINISTRYOF ~='NERGY 

Next Steps 
• OPA be could asked to approach Eastern Power about negotiating settlement, could 

include covering costs to date, contract for a new site, and covering foregone 
revenue. 

• Could require a Ministerial direction to the OPA to renegotiate the contract or cancel 
the contract. The Government could agree to cover some or all of the settlement 
costs. 

• Cambridge is a potential alternate site: 
• The project would have to be reconfigured ( 450 MW peaking plant versus 280 

MW combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discussions about this site although nothing has been 

agreed to. 
• Does not directly address supply needs in Mississauga and Toronto 

• Proponent may be willing to settle for a large cash settlement representing 
foregone net revenue or may view its financial prospects as being better though the 
courts. 

I').<-, 

Vontario 



From: 
Sent: 
To: 

Perun, Halyna N, (ENERGY) 
October 11, 2011 12:16 PM 
Calwell, Carolyn (ENERGY) 
FW: Missisauga , 

~Y!- no lud\ .. Vv'hen l was away from my desk- Mike had responded to my email by calling me and asking me to call 
him back - that's it 

JfaFyna 

Holw>? N. Perun 
A/Director 
Legal Services Branch 
!\t1inistries of Energy & ~nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
-, oronto, ON M5G 2E5 
Ph: (416) 325-6681! Fax: (416) 325-1781 
E;B: (4~t6) 671-2607 
~ -m 811: Ha!vna. Peru[i2!0>oritario .ca 

Notice 
This cornmunication may be sollcitor/ciient privileged and contain confidential information intended only for the person(s) 
to vvhorn it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this ITiessaQe in error please notify the writer and permanently delete the message and 
aU attacr·m1ents. Thank you. 

Fmm: Per·un, Halyna N, (ENERGY) 
Sent: October 11, 2011 12:03 Plv1 
To: 'Michael Lyle' 
Subj1ad:: RE: Missisauga 

E.rfyileqed and Confidential 

i should teli you that I also left C1 message for Susan Kennedy (that was before ! heard your two vms- as I thought you 
l~adn't !·esponded) asking her for the contract. A. this point I need to know if you would be p<epc1red to provide the contract 
to rne -- if not, t:-;en ! need to let rr:y Deputy krww thls as he had asked me to foliow up with you to obtain it. Thank ycu 

J£aEyna 

N. Perun 
A/Director 
Leaai Services Brcmch 
t· .. 1i;istries of Energy & lnfrastructure 
?77 Bay Street, 4th Fioor, Suite 4.25 
Toronto, ON M5G 2E5 
Ph (416) 325-6681 I Fax (416) 325-1781 
E,B (416) 671-2607 
E -rnai!: H ai:LC.~1,£:e:J:IJ"12(Ci)ontario. ca 

i'~ot!ce 
This cornnrunication may be solicitor/client privileged and contain confidential inforrnation intended only for he person(s) 
to whorn it is addressed. Any dissemi:lation or use of this inforrnation by others than the intended recipients) is 



prohibited. lf you have received this message in error please notify the writer and permanently delete the message 8r"d 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 201111:58 AM 
To: 'l~ichael Lyle' 
Subject: RE: 1-!Jissisauga 

Hi- I missed your rep'iies-! do need to speak with you- are you around n:>w? 

J{a/jma 

Ha!yna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
T oronio, 0~1 IVI5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
88: (416) 671-2607 
E-mail: Halvna.Perun2@Jontario.ca 

r·,otice 

, 

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient{s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 9:34AM 
To: 'Michael Lyle' 
Subject: l~issisauga 

Privifeaed and Confidential 

Hi Mike- Do you have the contract for me please? Also- I understand that Rick reviewed the issues with you and is 
putting together a deck (not sure if it's a joint deck- with the OPA)- would like io touch base with you about all this this 
morning sooner thc;n later- thanks 

Xafy1111 

Ha!yna N. PE::run 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
!77 Bay Street, 4 tn Floor, Suite 425 
Toronto, ON M5G 2E5 
Fh: (416) 325-6681 /Fax: (416) 325-1781 
88: (416) 67'r-2607 
E-mail: Halvna.F'eEJn2@ontar·io.ca 

r'Jotice 
This communk·.ation may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. lf you have received this message in error please notify the writer and permanently delete the message end 
all attachments. Thank you. 
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from: Perun, Halyna r~. (ENERGY) 
Sent: October 7, 2011 3:28 PI~ 
To: Michael Lyle 
~~v,,.~ .. Please call 

Hi Mike- I hope to talk to you before the weekend- Please call me when you can - Thank you 

:-ia!yna N. Perun 
f''v.rDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON rv15G 2E5 
P!i: (4'i6) 325-6681 I Fax (416) 325-1781 
88: ( 416) 671-2607 
::-mall.: l::'Sill'l~s~Dl.lf12!~DJ£1JiU"' 

;-Jotice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom '1t '1s addressed. Any. dissemination or use of this information by others than the intended recipient(s) Is 
~rohibited. If you have received this message in er:-or please notify the writer and permanently delete the message and 
ail attachments. Thank you. 

3 





From: 
Sen!: 
To: 
Cc: 

Yes, will do- thanks~ 

James 

Rehab, James (ENERGY) 
October 11,201112:16 PM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 
RE: 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 12:15 PM 
To: Rehab, James (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
SutJjec:t: FW: 

Hi James- Please work on adding to this version. We are at a hand'1cap as \Ne don't t1ave the contract as yet- though 1 

guess we can make certain assumptions based on the TCE contract. 

Please provide your additions to Carolyn for ller review 

Thank you 

Jfafy11a 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Min'1stries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph (416) 325-6681 I Fax: (416) 325-H81 
BB: (416) 6Ti-2607 
E-mail: HaiYJ::L3.Perun2@QD.tario.cc1 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dfssernination or use of this information by others than the intended recipient(s) is 
prol1ibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 201112:07 PIVI 
To: Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
Sut1jec:t: FW: 

'Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 



777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
Tl1is communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete tl1e message and 
all attachments. Thank you. 

From: King, Ryan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Subject: FW: 

Halyna, 
This is a draft deck we're working on for the meeting tomorrow. 

From: Jenkins, Allan (ENERGY) 
Sent: October 11, 2011 12.:05 PM 
To: Jennings, Rick (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 2011 10:31 AM 
To: Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: 

See attached per our discussion 
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From: Slater, Craig (JUS) 
Sent: October ii, 2011 12:30 PM 
To: 
Cc: 

Perun, Halyna N. (ENERGY): Scatione, Janet (JUS); Lipman, Jay (ENE) 
Calwell, Carolyn (ENERGY) 

Subject: RE: 

I arn not sure that there is much rnore that we can add to this_ The decision was made in the spring that Infrastructure 
Ontario would lead the negotiations that would explore possible alternative sites for TCE. TCE took the position that this 
was without prejudice to its ability to seek damages in arbitration and that it was agreeable to arbitrating any damages 
claim. We are not aware of the progress of nwse discussions, other than we are told that !0 has now raised the issue of 
retaining counsel for the arbitration phase. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 12:25 PM 
To: Slater, Craig (JUS); Scarfone, Janet (JUS); Lipman, Jay (ENE) 
Cc: Calwell, Carolyn (ENERGY) 

Hi- This is the Energy client's proposed draft deck so far. 

FYI- we have not been successful in snagging a copy of the contract as yet- no response from the Ontario Power 
Authority so far to our request. 

Janet~ could you please send us a blurb about the possible legislative solution we discussed this rnorning? 

Craig- do you want us to take a stab at articulating what has happened in TCE -·or is there something you have ready 
for usn 

Jay- please=-="-' share with your client as yet- the request was that we (legal) add to it before it goes to your client 

:Jfafyruz 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street. 4th Floor, Suite 425 
Toronto, ON fv15G 2E5 
Ph: (4'16) 325-6681 I Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-rnall: HalvrJp.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
lo whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: King, Ryan (Ef~ERGY) 
Sent: October 11, 2011 12:05 PM 
To: Perun, Halyna N, (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
SubJiect: FW: 

1 



Halyna, 
This is a draft deck we're working on for the meeting tomorrow. 

From: Jenkins, Allan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Jennings, Rick (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 2011 10:31 AM 
To: Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: 

See attached per our discussion 
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From: 
Se;1t: 
To: 
Cc: 
Subject 
Attachments: 

Perun, Halyna N. (ENERGY) 
October 11, 2011 12:30 PM 
Rehob, James (ENERGY) 
Calwell, Carolyn (ENERGY) 
FW: 
Gas Plant Considerations 2.ppt 

Hi James- I also sent this-deck to tv1AG and MOE legal- they may have oH1er bul!ets back for us to include -thanks 

Jiafyna 

Halyna t~. Perun 
}"}Director 
Legal Services Branch 
fv1i:1istries of Energy & Infrastructure 
Tl7 Bay Street, 4th Floor, Suite 425 
Toronto. ON M5G 2E5 
Ph 6) 325-662.1 I Fax: 6) :l25-·: 781 
BB: (416) 671-2607 
E-mail: }ialyQ.fJ,Pe~ldn~©on"tari_o. C?. 

Notice 
This comrnunication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the messaQe and 
all attachments_ Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 201112:25 Pf~ 
To: Slater, Craig (JUS); Scarfone, Janet (JUS); Uprnan, Jay (ENE) 
Cc Calwell, Carolyn (ENERGY) 

Hi- This is the client's proposed draft deck so 'far. 

F'{l - we hcwe not beEm successful in snagging ;;'l copy of the contract as 
Authority s.o far to our request. 

-· no r·esponse 'from H1e Ontario Power 

Janet- couiC you please send us a blurb about the possible legislative solution we discussed this moming? 

-do you want us to take a stab al articulating 'vVhat has happened in TCE ~or is there something you have ready 
for us? 

please do not share with your c!ient as yet- the request was that we (legal) add to it before i~ goes to your client 

J{afyrw 

Ha!yna ~~- Perun 
PJDirector 
Legal Services Branch 
fviinistries of Energy & tnfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON iv15G 2E5 
f0 h (416) 325-6681 I Fax (416) 325-1781 

l 



88 (416) 671-2607 
E-mail: Halvna.Pecun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Tnank you. 

From: King, Ryan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Subject: FVv: 

Halyna, 
This is a draft deck we're working on for the meeting tomorrow. 

From: Jenkins, Allan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Jennings, Rick (ENERGY); McKeever, Garry (EI~ERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
Sent: October ll, 2011 10:31 AM 
To: Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (EI~ERGY) 
Subject: 

See attached per our discussion 

2 
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MIN!smvor ENERGY 

Key Facts About the Greenfield South Plant 
., Successful applicant in Ministry of Energy run RFP, contract 

signed with the OPA in April 2005. 

" Eastern Power, the project developer, has received all 
required provincial approvals, including_Environmental 
Assessment and Certificates of Approval; 

., Eastern Power has received all required municipal 
approvals, including building site approval from the City of 
1\/lississauga issued in May 20-11; 

" Eastern Power has secured financing (confirmed by the 
OPA). 

i"~ 

Vontario: 



Legend: 
-Proposed Greenfield Site 

B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision 
E- Trillium H 
F- Sherway Gardens Mall 

220 Meters 
270 Meters 
soo Meters 
740 Meters 

o Meters 
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NIINISTRYOF ENERGY 

0 

0 

• 

• 

Issues 

Construction continues at the Greenfield South site. 

The project has all applicable approvals, a regulatory mechanism for 
stopping construction could be challenged in the absence of a breach 
of approval conditions. 

Legal interaction with Eastern Power is through the Ontario Power 
Authority which holds and administers the contract. 

Statements have been made by local politicians that the plant would 
not be relocated to a site in Mississauga or Toronto. 

® Alternative site options and alternative ways to supply Mississauga 
have not been identified. Alternative sites would require new provincial 
and municipal approvals processes to be undertaken. 

=::::::==:=;_, 
l")h, t > . vr.-- Ontano , 
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MINISTHYOF ENERGY 

Next Steps 
• OPA be could asked to approach Eastern Power about negotiating settlement, could 

include covering costs to date, contract for a new site, and covering foregone 
revenue. 

• Could require a Ministerial direction to the OPA to renegotiate the contract or cancel 
the contract. The Government could agree to cover some or all of the settlement 
costs. 

• Cambridge is a potential alternate site: 
• The project would have to be reconfigured ( 450 MW peaking plant versus 280 

MW combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discussions about this site although nothing has been 

agreed to. 
• Does not directly address supply needs in Mississauga and Toronto 

• Proponent may be willing to settle for a large cash settlement representing 
foregone net revenue or may view its financial prospects as being better though the 
courts. 

r"~ 
t ::> t . vOn ano-



From: 
Sent: 
To: 
Cc: 
Subject: 

Privifeqecj and c;onffsjential 

Perun, Halyna N. (ENERGY) 
October 11, 2011 1:19PM 
King, Ryan (ENERGY); Jennings, Rick (ENERGY) 
Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
Mississauga 

fviike Lyle is meeting with Co! in now- he said he'd be in 2 position to let us know whether or not the contract will !::le 
sha1·ed with I ega\ post that meeting. 

in meantime, we'!l be adding to the deck you sent~ and should have something to you in the next hour or so. 

Jfafyna 

Halyna N. F'erun 
A1Director 
l_egal Services Branch 
Ministries o'f Energy g Infrastructure 
777 Bay Street, 4th Floor, Suits 425 
Toronto, 01~ M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB (416) 671-2607 
E-mail: Halvna.Perun2@ontario ca 

Notice 
This comrnl1nication may be solicitor/client privileged and co:dain confidential informstion intended oniy 'for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others H1an the intended recipient(s) is 
~~rohib!ted. If you have received this message in error please notify the writer and permanently delete the message and 
ali attachments. Thank you. 

From: King, Ryan (ENERGY) 
Sent: October 11, 2011 12:05 P~1 
To: Perun, Halyna N, (ENERGY) 
Cc: Jennings, Rick (ENERGY) 

FW: 

Halyna, 
This is a draft deck we're vvorkitlg on for the meeting tomorrow. 

From: Jenkins, P,llan (ENERGY) 
Sent: October 11, 2011 12:05 Pr~ 
To: Jennings, Rick (ENERGY); HcKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Sut:jec:t: RE: 

Form<3tted the presentation and made some additions of text a11d images. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 2011 10:31 AM 
To: Jenkins, Allan (ENERGY); ~1cKeever, Garry (ENERGY) 



Cc: King, Ryan (ENERGY) 
Subject: 

See attached per our discussion 

2 



From: 

To: i, 
Subject: 
Attachmu1ts: 

:J{a(yna 

Haiyna N. Perun 
A/Clirector 
Legal Services Branch 

Perun, Halyna N. (ENERGY) 
October 11, 2011 1:25PM 
Calwell, Carolyn (ENERGY); R.ehob, James (ENERGY) 
FW: 
Gas Plant Considerations 2.ppt 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, 0~~ fv15G 2E5 
Ph: 16) 325-6681 I Fax: (416) 325-1781 
E~B: (4"'16) 67'"!-2607 
C. -mall: H2lyna. Perun2(cl>ontario .ca 

Notice 
This communication may be solic!tor/c!ient privileged and contaln confidential information intended only for the person(s) 
to whom it is addressed. Any clissernincltion or use of this information by others than the intended recipient(s) is 
;Jmhibited. If you have received this message in error please notify the writer and permanently delete the message and 
ail attachments. Thank you. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 2011 1:18 PH 
To: Perun, Halyna N. (ENERGY) 
SUtlJE!ct: FW: 

Halyna, Elttached is the draft which I bel'18ve Ryan has already ser.t to you. This ·Is prindpally a background deck. 

As noted I have been trying to touct-1 base with OP!\ staff, I will be seeing JoAnne at a meeting at 2 p.m. 

Re options are either Recwlatory which Environment can to-· I vvill also contact the Approvals ADM but per rt:y 
most recent conve:·sation wlth him c1 month ago believe that they are not advocating that route. 

F~e cont1·actual options- the OPA could cancel the contract, they and their Boa rei of Directors would likely insist on a 
[\~in'lst.erial o·1rection to do so and perhaps an 8f:Jreement from the Government to pick up some of the legal cost. 

The OPA can approach the developer Clbout negotiating a change to the contract including a revision to a nev:/ location. 
the OP/\ may require Ministerial Direction and/ or Government paying some or all of the costs. 

From: King, Ryan (ENERGY) 
Sent: October 11, 201112.:05 PI~ 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Sutrjec:t: FW: 

Haiyna, 
T~!s is a draft deck we're working on for the meeting tomorrow. 



From: Jenkins, Allan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Jennings, Rick (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
Sent: October· 11, 2.01110:31 AM 
To: Jenkins, Allan (ENERGY); f"lcKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: 

See attached per our discussion 

2 
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MINISTRYOF ENERGY 

field South Plant 
., Successful applicant in Ministry of Energy run RFP, contract 

signed with the OPA in April 2005 . 

., Eastern Power, the project developer, has received all 
required provincial approvals, including Environmental 
Assessn1ent and Certificates of Approval; 

., Eastern Power has received all required municipal 
approvals, including building site approval from the City of 
Mississauga issued in May 2011; 

., Eastern Power has secured financing ( confin11ed by the 
OPA). 

("~ 

tJ:-? Ontario 



MINISTRY OF 

A- Proposed Greenfield 
B -Closest House 
C- Closest Subdivision (1\1 
D- Closest Subdivision (S 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

220 Meters 
270 Meters 
500 Metel-s 

o Meters 
910 Meters 
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1\1\INISTRYOF ENERGY 

Issues 

• Construction continues at the Greenfield South site. 

• The project has all applicable approvals, a regulatory mechanism for 
stopping construction could be challenged in the absence of a breach 
of approval conditions. 

• Legal interaction with Eastern Power is through the Ontario Power 
Authority which holds and administers the contract. 

• Statements have been made by local politicians that the plant would 
not be relocated to a site in Mississauga or Toronto. 

• Alternative site options and alternative ways to supply Mississauga 
have not been identified. Alternative sites would require new provincial 
and municipal approvals processes to be undertaken. 

---
1"~ 

Cr.7 ontano 



f
\11 

z 
2' I 



NIINISTRYOF ENERGY 

Next Steps 
• OPA be could asked to approach Eastern Power about negotiating settlement, could 

include covering costs to elate, contract for a new site, and covering foregone 
revenue. 

• Could require a Ministerial direction to the OPA to renegotiate the contract or cancel 
the contract. The Government could agree to cover some or all of the settlement 
costs. 

• Cambridge is a potential alternate site: 
• The project would have to be reconfigured ( 450 MW peaking plant versus 280 

MW combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discussions about this site although nothing has been 

agreed to. 
• Does not directly aclclress supply needs in Mississauga and Toronto 

• Proponent may be willing to settle for a large cash settlement representing 
foregone net revenue or may view its financial prospects as being better though the 
courts. 

!"·~ 
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From: 
Sent: 
To: 
Cc: 

.Privileoed and Confidential 

Perun, Halyna N. (ENERGY) 
October 11, 2011 1 :25 PM 
Jennings, Rick (ENERGY) 
Calwell, Carolyn (ENERGY): Rehab, James (ENERGY) 
RE: 

Hi Rick-· Thanks 'for send!ng We'!! be adding to this version then. For example, the SOC was particularly interested in 
a legislative opfron. Legislation could in fact cancel a contract, prov"1de ior no compensation, c:nd prevent any party to the 
contract from suing the Crown or the OPA, should that be desired. The language in the legislation would need to be very 
explicit -

Jfa.Eyrtll 

Haiyna N. Perun 
A/Director 

Services Branch 
Ministries of Eneq;Jy & Infrastructure 
777 Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 

E-mail: '--'-"=""'-'--"-'-"-'-'~=="-C'.-"'2 

Notice 
This communication may be solicitor/client pdvileged and contain confidential information irlter1ded only for the person(s) 
lo whom it is addressed. Any dissemination or use of this information by others than the intended reclpient(s) is 
prohibited. If you have received this message in error please notify the writer arid permanently delete the message and 
all attachments. Thank you. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 2011 1:18 PM 
To: Perun, Ha!yna N, (ENERGY) 

PJV: 

attached is the draft which ! believe Ryan has c1lready ser1t to you. This is principslly 2 background deck. 

!\s noted r have been trying to toucil base with OPA staff, ! will be seeing Jo/J..nne at a rneeting at 2 p.m. 

r=.;e options they are either Regulatory which Environment ccn speak to-! wiil aiso contact the /\pprovais ADM but per my 
r;~ost recent conversation with hirn a month ago believe that they are not advocatin~~ that route. 

Re contractual options-- the OF· A could cancel the contract, they zmd their Board of Directors would likely insist on a 
iviinisterial Direction to do so and perhaps an agreement from the Government to pick up some of the legal cost 

Trie OPA can approach the developer about 11egoticting a change to the contract including a revision to a new location. 
Agaiil the OPA may require Ministerial Direction and/ or Govt~mment paying sorne or all of the costs. 

From: King, Ryan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Perun, Halyna N. (ENERGY) 



Cc: Jennings, Rick (ENERGY) 
Subject: PN: 

Halyna, 
This is 2 draft deck we're working on for the meeting tomorrow. 

From: Jenkins, Allan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Jennings, Rick (ENERGY); McKeever, Gar!)' (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 2011 10:31 AM 
To: Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: 

See attached per our discussion 

2 



From: 
Sent: 
To: 
Cc: 
Subject: 

Jennings, Rick (ENERGY) 
October I I, 2011 ·; :32 PM 
Perun, Halyna N. (ENERGY) 
Calwell, Camlyn (EI~ERGY); Rehob, James (ENERGY) 
RE: 

"Thanks yc~;.;, I understand that that is c:llwt:lys le~}aliy an option. Tile pros ar1d cons would have to he c<J.refull\' considered. 

From: Perun, l·-LCJ\yna N. (ENEJ\GY) 
Sent: October 11., 2011 1.:25 Pfv1 
To: .Jennlngs, Rick (EI\JERGY) 
Cc: Calwe!l 1 Carolyn (Ef\JERGY); f-(ehob! James (ENERGY) 
Su!JjE:ct: flE: 

Hi Rici'\ --Thanks for sending VJe'll be adding to this version then. For the-; SOC \NCJS interested in 
c. option. Leoislation could in 'fc.lct cancel a provide for no cornpens:alion, and prevent cmy party to lhc: 
co:1lrc,ct fmrn suing the Crown or· ihe OP/\, should thai be desired. The ianpuage in ths legislaUon would need to he ver·;' 
e;:plicit .. 

Jfa(yrw 

I~. F'erun 
A/Director 

Ser-vices Branch 
fv1inistr-ies of Energy & Infrastructure 
777 E\ay Slreet, 4th Floor, Suite 425 
Toronto. ON lv15G 2E.5 
Ph: (4H1) 325-6631 J Fax: (!J-16) 326-l7i3'1 
f3B: (416) 671-2607 

r::: ·-nl a i!: llilYi1£,!~flJ' cZ''Qlc!n1fliliHcc' 

f,Jc1tir.c--; 
~-his cornrrn...1r:ic2tion rTiay be soliciior/clir::;nt E:nd contair·, confidential infc;rmcJlion intended for the nPicn;·,r 

to whom it is acldr·t:~ssed. /\ny dissemination or use of \his infonnc2lion others ihcm ihEJ intended recipient(s) is 
if you have received this rTlE;ssage in C:1rror please lhe writer and ciek--;te the meE,sage c1nd 

ail attad:ments. Thank you. 

from: Jennings/ Rick (ENERGY) 
Sent: October H, 2011 1:18 PH 
To: Perun, Haiyna 1~. (ENERGY) 

FW: 

2ilacheci is the draft \Nhich I believe has alrt.';ady senl to ~/OU. Tf·lis is 

/;_s r :.)ted I ha\/8 be;erl tryiilQ to touch base vvith Or\1\ ~;taff) I w!!i be seeinQ ,Jo!-\nm:~ ot EJ rneeiing at 2 p.rn. 

deck. 

r~e opticms they c1re either Re~Julator:/ V\Ihich EnvironrTienl ccm specilc to~ I will also contact the Approva!s 1\DI\" but per n,;y 
rnost recent conver·sation with hlrn a rrtcmth ago believe:; that are not advocating that route. 

f-Ze contractual ions-·- the OPA could ccmcel the.~ contract, th6Y and iheir Board of Dirt~ciors would 
lv1inisteria! fJirsclion to do so and u;; some of the 

insisl on <J 

en st. 



The OPA can approacfl the developer about negotiating a change to the contract including a revision to a new location. 
Again the OPA may require Ministerial Directio;-1 and/ or Government paying some or all of the costs. 

From: King, Ryan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Subject: FW: 

Halyna, 
This is a draft cied\ we'm working on for the meeting tomorrovv. 

From: Jenkins, Allan (EI,ERGY) 
Sent: October 11, 2011 12:05 Pf~ 
To: Jennings, Rick (ENERGY); i'lcl(eever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and rnacle some additions of text and images. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 2011 10:31 Al'1 
To: Jenkins, Allan (ENERGY); f1cl<ccver, Gany (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: 

Se::-; attached pc~r ou1 discussiorl 



From: 
Sent 
To: 

J{aEyna 

Ha!yna N. Perun 
AIDirector 
~egal Services Brar1ch 

Perun, Halyna N. (ENERGY) 
October 1 '1, 2011 1 57 PM 
Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
FW: Mississauga Gas Plant 

Ministries of Energy & infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: 6) 325-1781 
EJB: (416) 671-2607 
E. -rn ail: t::1s'.Wl9"k~i"'Jd:b:Jg;r;cm:2f:I!'LC'il 

~otice 

This communication may be solicitor/client privileged and contain confidential Information intended only fo!· the person(s) 
~o whom it is addressed. Any dissemination or use of this inforrnation by otllers than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently deietr:;; the message and 
all attachments. Thank you. 

From: Slater, Crafg (JUS) 
Sent; October 11, 2011 1:49 PfVr 
To: Perun, Haiyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Kendik, James (JUS); Scarfone, Janet (JUS) 

FVIJ: rvJississauga Gas Plant 

For your lnforrnat'1on. 

,John Ke!!y spoke to Mike Lyle, who indicated, as you had earlier indicated, the Cofin Andersen and Deputy Lindsey will be 
of the rr1eeting tomorrow to discuss options. 

The view at the OPJl, ts thai there has been nothing done here that would prevent the OPA from relying on the !irnitation of 
dc:'lmages clause that is in this agreement with Eastern Power, as it was in the TCE agreement~- but which (given the Oct 
20~10 letter) we could not rely on. However, Mike indicated that Eastern Power is very litioious. Mike also mentioned that 
th0; hope is to r1egotiate an alternative site, perhaps in Nanticoke, as part of any settlement of the termination of the 

if the decision is make to terminate. The OPA's view is that given the experience in Oakville and Mississauga 
that the location of such plants in populated areas is now not advisable. The OP/-\ is trending to the same option as in 
TCE --negotiation of an alternate site and arbitration of the damages, which may be less that TCE because of our reliance 
on the limitation of damages c!ause. However, Mike confirmed that Eastern Power has all approvals in place and is 
constructing H1e plant in full compliance with lts agreement with the OPA. 

in terms of NJ\FTA, we may need to do a little more diggirlg. Bloornber~J lists the proponent Gre;enfield South Povver 
Corporation and Eastern Power as private corporations. The Greenfield South Power Corporation website iists Eastern 
Power as an affiliate. T!lere may be foreign investors, but since both cornp2nies appesr to not make public filings, it is 
difficult to ascertain. 





;on.:: 
.;:c,nt: 

o: 

Rehab, James (ENERGY) 
October 11, 20'11 I 59 Pfvl 
Calwell, Carolyn (EI\IERGY) 
Greenfield South Cont1·act Deck 
Gas FJiant ConsideratiOilS 2 

r-ny comrnents are attached. r}lc:ase note that !'d be very happy lo QO over the deck agCJin, bu! I thought !'cJ 
tllest: corrHTWnis to yo:J novv cmcJ vve could vvork our vvay thro:.1gh thern or proceed ir1 any way t'rlclt seern~> best. 

"lmes P. H. Rehob 
::;;; io; Cou:1sei 

of Energy and 
uf infr2structure:; 

Services Dr·c:mch 
L,.t.h Floor, Suite 42.5 

ON M5C.:J 2E~5 
:::: ~~~ 6-325-6C":J7f.:! 
:y· 415-325-178"1 

vv·i :mn it is tJclc.1rdssed. J\.ny disseminc:.Uon or use of this information by otht;r·s than the intended rec!pieni(s) is 
:.~·iibited. If you have received this iTiC::~saqe in errm please notify lh8 writer" amJ perrriCHH?nHy delete the rnt~ss21ge cmd 
c,ttc,chr:-wnt::.-,_ Thcnli\ you. 
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MINISTRYOF ENERGY 

Key Facts About the Greenfield South Plant 
© Successful applicant in Ministry of Energy run Clean Energy 

Supply (CES) RFP, contract signed with the OPA in April 
2005. 

(b Eastern Power, the project developer based in Ontario, has 
received all required provincial approvals, including 
Environmental Assessment and Certificates of Approval; 

~ Eastern Power has received all required rnunicipal 
approvals, including building site approval from the City of 
lVlississauga issued in fv'lay 201'1; 

" Eastern Povver has recently secured financing ( confinTted 
by the OPA). 

~·~··--'""' -... ~-·-··. "'" 
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MiN.fSTHY OF 

A- Proposed Greenfield 
B- Closest House 
C- Closest 
D- Closest 
E- Trillium Heath 
F- Sherway Gardens all .A 

220 Meters 
270 Meters 
500 Meters 
740 Meters 
910 Meters 
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iV1JNlSTRY OF 
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NliNISTRYOF E!\!ERGY 

Issues 

• Construction continues at the Greenfield South site. 

• The project has all applicable approvals. A regulatory mechanism for 
stopping construction could be challenged under the contract terms as 
wei! as in the courts, in the absence of a breach of approval conditions. 
A legislative solutiony where carefully drafted, is less vulnerable to a 
successful suit, 

• Legal interaction with Eastem Power is through the OPA which 
currentfiv holds and administers the contract. -

• Statements have been made by local politicians that the plant would 
not be relocated to a site in 1\1\ississauga or Toronto Alternative site 
options and alternative ways to supply 1\1\ississauga have not been 
identified. Alternative sites would require new provincial and municipal 
approvals pr-ocesses to be undertaken involving appredabie delay and 

,.,€:?<H€:DS€::, ... 
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MINISTRYOF ENERGY 

Next Steps 
' OP/\ be could be requested to appmach Eastern Power about negotiating settlement, could 

include cover-ing costs to elate (sunk costs), covering Foregone revenue, as well as establishing 
a contract for· a !lew site. [ 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel the 
contract. The Government could agree to cover some or all of the settlement costs. 

There are some interpretive risks, including the argument that once the contract (initiative) is passed to it, the Minister is 
limited in his authority to further direct the OPA about the same initiative. May have to refocus "direction" in terms of 
aexpectationsH 

" Cambridge is a potential alternate site: fntd-jpr: OPA mentioend KW and Lennox as well.] 

' The project would have to be reconfigured (450 MW peaking plant versus 280 MW 
combined cycle plant); 

' the developer would likely ask the OPA to take approval risk; and, 
' TransCanacla has been in discussions about this site although nothing has been agreed to. 
• Does not dir-ectly address supply needs in Mississauga and Toronto 

Pr-oponent may be will in§ to settle for a large cash settlement representirlg foregone net 
revenue or may view its cinancial prospects as being better through the courts. 
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1-::rom: 
~'lent: 
To: 
Cc: 
Subject: 
Attachments: 

Hi Ryan 

Perun, Halyna N. (ENERGY) 
October 1 ·;, 201 ·; 2:48 PM 
King, Ryan (ENERGY) 
Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
FW: Gas Plant 
Gas Plant Considerations (LSB).ppt 

This is as far as we've gotten so far. !t does not deal with possibility of injunction. Further, MOE legal wanted us to 
include information about MOE options, but they are only meeting with their client at 3. 

Further, the info in this deck re legal options still require a review/approval by MAG central. 

Thanks 

'J{afyna 

Halyna N. Perun 
AJDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB (416) 671-2607 
E-mail: Haivna.Perun?(a>ontario.ca 

Notice 
This communication rnay be sortcitor/client privifeged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of thfs information by others than the intended recipient(s) is 
prohibited. !f you have received this message in error please notify the writer and permanently deiete the message and 
all attachments. Thank you. 
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MINISTRYOF ENERGY 

Key Facts About the Greenfield South Plant 
"' Successful applicant in Ministry of Energy run Clean Energy 

Supply (CES) RFP, contract signed with the OPA in April 
2005. 

"' Eastern Power, the project developer based in Ontario, nas 
received all required provincial approvals, including 
Environmental Assessment and Certificates of Approval; 

"' Eastern Power has received all required municipal 
approvals, including building site approval from the City of 
Mississauga issued in May 2011; 

~~ Eastern Power has recently secured financing (confirmed 
by the OPA). 

"''' ~~::> v Ontario 
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A- Proposed Greenfield Site 
B Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

A 
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220 Meters 
270 Meters 
500 Meters 
740 Meters 
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MINISTRYOF ENERGY 

Issues 

c Construction continues at the Greenfield South site. According to the 
OPA, Eastern is contractually entitled and obliged continue 
construction. 

@ The project has all applicable approvals. 

• The OPA is party to and administers the contract with Eastern Power. 
The Province is not a party to the contract. 

• Local politicians have stated the plant would not be relocated to a site 
in Mississauga or Toronto. Alternative ways to supply Mississauga have 
not been identified. Alternative sites, including, potentially, KWC, 
Nanticoke or Lennox,_ would require new provincial and municipal 
approvals processes to be undertaken. 

"~ t ::> . 
Jr Ontano 
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Opti ns For topping th. I an 

• qUI e enact and pass 
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MINISTHYOF ENERGY 

• 

• 

• 

• 
• 

Next Steps 
OPA could be asked to approach Eastern Power about negotiating a settlement, which could 
include payment for costs to date (sunk costs), payment for foregone revenue, or negotiations 
for a contract at a new site. 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel the 
contract. The Government could agree to pay some or all of the settlement costs. 

The authority of the Mlnisiter to issue such a direction is debatable. 

Cambridge is a potential alternate site: 
• The project would have to be reconfigured (450 MW peaking plant versus 280 MW 

combined cycle plant); 
• The developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discussions about this site although nothing has been agreed to. 
• This alternative does not directly address supply needs in Mississauga and Toronto 

Other alternatives include Nanticoke or Lennox . 
Proponent may be willing to settle for a large cash settlement representing foregone net 
revenue or may view its financial prospects as being better through the courts. 

-~ -~-- . """"'"" -
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From: 
Sent: 
To: 
Cc: 
Subject: 

King, Ryan (ENERGY) 
October 1 ·r, 2011 2 50 Plv! 
Perun, Halyna N. (f::NERGY) 
CalweH, Carolyn (Ef\]ERGY); Rc.hob, Jarr:es (Er-~r::r:::cY) 
Re: Gas Plant 

1 w!!l incor·porate and note your cc::vet::Jt:> Z!S \.Nell. 
lv1any thanks 

From: Pen_ln1 Halyna N. (Ef\JERGY) 
To: King, Ryan (E~JERGY) 
Cc Calwell, Carolyn (ENERGY); RehoLJ, James (ENERGY) 
Sent: Tue Oct 11 H :4'1:31 2011 

1hiert· AN: Gas Plant 

Hi 

Til:::. is as far a:::. vve\/c-; QOL\en sc1 ·far. !t doc~s not deal with po~~sibiiity of inj:._mdic:r·~- Fur~! ,r.:r·, f.!iOE Jegcl! vu-anled us to 
include information about fv10[:': options, but they are only meeting with iheir· client c'f 3. 

the info in this deck re ie[]a! oplions sii!i require a review/8pprovai 

~~- Perun 
/J.,/Oir-ector 
L_egal Services E}l·andl 
:viinistries of Ener[JY & tnfrclsiTuclure 
777 Bay Simet, 4th Flocx, Suite 425 
Toronto, OhJ M5G 2E5 
Fn: (11.16) 32!1"·668-l I Fax: (!r'if)j 32 1)--1781 
~3d. 16) 67"1-2607 
E-rn r·J' ii : l:!!'i:Yllilct:'f"rldllJ!!J[li:Ucli:!•QJ:.:'l 

r·Jotice 
T~",is c~orTIIT\Unicalion rnay be solic\'torfclie.n1. pr!v\leged 2.nd contc.'.n umf\d·::m\ia( i',"ifO:T,-',C1'.bn in\endc-;-;d only for the 
w 1Nhorn it is addressed . .Any dissernincJlion or use of this informa-tion by others than the intended recipient(s) is 

tf you have recE.:ived this rn :;ssage in error plec:se notify the \Nriter CJr!d permanently delete lhe rnc:ss~~Q·~: and 
dil atlachments. Thc-mk you. 





From: 
Sent: 
To: 
Subject: 
Attachments: 

KinD, Ryan (ENERGY) 
October 11, 2011 3:06 PM 
Calwell, Carolyn (ENERGY); Rehob, James (ENERGY); Perun, Halyna N, (ENERGY) 
Gas Plant Considerations (v2),ppt 
Gas Plant Considerations (v2),ppt 

Per my discussion with James, can you please acid the bullet on an injunction, I'll then put to Rick 
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MINISTRYOF ENERGY 

Key Facts About the Greenfield South Plant 
• Successful applicant in Ministry of Energy run Clean Energy Supply 

(CES) RFP, contract signed with the OPA in April 2005. 

• Eastern Power, the project developer based in Ontario, has received all 
required provincial approvals, including Environmental Assessment and 
Certificates of Approval; 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011; 

• Eastern Power has recently secured financing (confirmed by the OPA). 

"~-~ tr.? Ontario 
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A- Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 
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MINISTRYOF ENERGY 

• 

• 

• 

• 

• 

Issues 

Construction continues at the Greenfield South site . 

The project has all applicable approvals, a regulatory mechanism for stopping 
construction could be challenged in the absence of a breach of approval 
conditions. 

The OPA is party to and administers the contract with Eastern Power. The 
Province is not a party to the contract. 

Statements have been made by local politicians that the plant would not be 
relocated to a site in M ississauga or Toronto. 

Alternative site options and alternative ways to supply Mississauga have not 
been identified. Alternative sites would require new provincial and municipal 
approvals processes to be undertaken. 

("~ 
' ::> ' Cr.-- Ontano 
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MINISTRYOF ENERGY 

• 

• 

• 

• 

Next Steps 
OPA could be asked to approach Eastern Power about negotiating a settlement, which could 
include payment for costs to date (sunk costs), payment for foregone revenue, or negotiations 
for a contract at a new site. 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel the 
contract. The Government could agree to cover some or all of the settlement costs. 

Cambridge is a potential alternate site, key considerations: 
• The project would have to be reconfigured (450 MW peaking plant versus 280 MW 

combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; 
• TransCanada has been in discussions about this site although nothing has been agreed to; 

and, 
• Does not directly address supply needs in Mississauga and Toronto. 

Proponent may be willing to settle for a large cash settlement representing foregone net 
revenue or may view its financial prospects as being better though the courts. 

f'~ 

tr.;> Ontario 
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Frc;m: 
Serre 
To: 

f\ttschments: 

Rehab, Jar:-ies (ENERGY) 
October 1·1, 20~i 1 3:22PM 
Calwe11, Carolyn (ENEFZGY) 
Updated Greenfield South Deck 
Gas Planl Consiclmatlons (v2) ~~:~omrnents ).ppt 

Carolyn·~ I've updated the deck just now- to add a point on injunctions- spoke \!\lith Sa1·a Blake at CL.OC and she was 
ve:y clear ihat the injunction would be unavaiia~le in our circumstances since the developer has nol been and would not 
L:e vio:a:fng existi1-1g law. VVhen we discussed the potential of chc:mging lhe regulatory status (e.g. fv10E revoking or further 
con.::ii~iona!iz'~rlg their C of!\), she noted that such action could be seen as iounding the basi~. for a misfeasance in public 
CJf-ftcc~ (abuse of power/public office) suit. 

!:--, of this cor'i"ltnenl, I wc.:s considerii'rg adding lhE:; following language to "H_sgulatory" on Options slide: 
dtr-ect the to statust etc, ·could be seoen as mlsfeasance in 

James P. H. Rehob 
Senior Counse! 

of Energy end 
1\Cinicrtc·J of Jnfrastr·ucture 

Services Branch 
i 1 1 Street, L1tl1 Floor, Suile 425 
;aronto, ON M5G 2E5 

4 'i 6-325-6676 
4 i 6-325-1781 

\!otlce 

Attempts to 
officen. 

(i!S ccYn ,nunicc1~ion mc:y be solicitor/client priviieged and contain confidential irtforrnation only intended ror the person(s) 
c V\.1;-:.orn ii is addresElec.:. disserninat\on or use or this ·lrJorT!lation by others than lhe \ntended rec'lph:::nt.(s) is 
- :•.JhilJiiecl. if you ~,1ave receivc:ci this rnesst:{F·~ !n e1Tor please notify the wrilcr and perrnan8rJt!y delf.::te the rnessage and 
:;!: ::.J.~tacJmrents. Th2r-1k you. 
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MINISTRYOF ENERGY 

Key Facts About the Greenfield South Plant 

• Successful applicant in Ministry of Energy run Clean Energy Supply 
{CES) RFP, contract signed with the OPA in April 2005. 

• Eastern Power, the project developer based in Ontario, has received all 
required provincial approvals, including Environmental Assessment and 
Certificates of Approval; 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011; 

~ Eastern Power has recently secured financing (confirmed by the OPA). 

--·- "'"---"-·-«""-"""• <~---"" _....~-
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MINISTRYOF ENERGY 

Issues 

• Construction continues at the Greenfield South site. 

• The project has all applicable approvals, a regulatory mechanism for stopping 
construction could be challenged in the absence of a breach of approval 
conditions. 

• The OPA is party to and administers the contract with Eastern Power. The 
Province is not a party to the contract" 

" Statements have been made by local politicians that the plant would not be 
relocated to a site in Mississauga or Toronto. 

• Alternative site options and alternative ways to supply Mississauga have not 
been identified. Pdternative sites would require new provincial and municipal 
approvals processes to be undertaken. 

___,_....-.-.._--~ 
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e Negotiations/arbitration/settlement- in return for ceasing construction and terminatmg 
Greenfield contract, OPA or Government could offer to pay for expenses to elate (e.g. 
sunk costs) or to enter into a new contract for a new site. 
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MINISTRYOF ENERGY 

Next Steps 
• OPA could be asked to approach Eastern Power about negotiating a settlement, which could 

include payment fo1· costs to date (sunk costs), payment for foregone revenue, or negotiations 
for a contract at a new site. 

• Could require a Ministerial direction to the OPA to rellegotiate the contract m cancel the 
contract. The Government could agree to cover some or all of the settlement costs. 

' Cambridge is a potential altemate site, key considerations: 
' The project would have to be reconfigured ( 450 MW peaking plant ve1·sus 280 MW 

combined cycle plant); 
' the developer would likely ask the OPA to take approval risk; 

TransCanada has been in discussions about this site although nothing has been ag1·eed to; 
and, 

, Does not di1·ectly add1·ess supply needs in Mississauga and Toronto. 

' Proponent may be willing to settle for a la1·ge cash settlement rewesenting foregone net 
1·evenue or may view its financial pmspects as being better though the courts. 
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Per·un, Halyna N. (EI~Ef-~GY) 
October 11, 201 ·1 3:29 PM 
\Ni!sor!, rv'1a!lih2 (.JUS); S~ater, (JUS); Lipman, Jay (ENE); Scarfo<le, Jcnei (.JUS); Sc;llr11, 

:.:~shments: 

Fateil (JUS) 
Calwell, Carolyn (ENERGY) 
FVV: Gas F)lant Considerations (v2).pot 
Gas Plant Considerai\ons (v2).ppt 

~his is stili CJ work !11 progress-- but as! understa'ld that the:-~:::;'s a 
<. that \Ne've added io in part-~ i·1ot co11~~1ieteiy cs yei) 

>"'r~ci l'-1. F)erun 
·,:~ecl:::::r 

;;::-::1 Services Bra:-:ch 
:stries of E:lergy & !drastructure 
3cly Streei, 4th Floor, Suite 425 

<Yilo. ON fvi5G 2E5 
,..~_"16) 325-662.1 i Fax: (416) 325-1/B'i 
(!c~6) 67~t-2607 

'Cl:l. G-?lvna.Pe!:11x,?(ci)ortcJrio.ca 

shortly, here's vvhere we are at 

-~ cc:~l:---:-:unication may be soiicitor/c!ient privlle96cl and contain cor;'fidentiallnforTnstion intendc:d only for· the person(s) 
<)n-1 it is 2ddressed. /\ny dissemination or use of this information by others them th'3 intended recipie:--it(s) is 

':i[:,]:·ecL if you have received lhis mr2ss2ge in error please noti'fy the \f/riter ;~md permanently delete the message; and 

-,~c""_:,, -~ents. Tl"lClr;k you. 
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MINISTf(YOF ENERGY 

Key Facts About the Greenfield South Plant 
• Successful applicant in Ministry of Energy run Clean Energy Supply 

(CES) RFP, contract signed with the OPA in April 2005. 

• Eastenl Power, the project developer based in Ontario, has received all 
required provincial approvals, including Environmental Assessment and 
Certificates of Approval; 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011; 

• Eastern Power has recently secured financing (confirmed by the OPA). 
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MIN!snwor ENERGY 

issues 

• Construction continues at the Greenfield South site. 

• The project has all applicable approvals, a regulatory mechanism for stopping 
construction could be challenged in the absence of a breach of approval 
conditions. 

o The OPA is party to and administers the contract with Eastern Power. The 
Province is not a party to the contract" 

• Statements have been made by local politicians that the plant would not be 
relocated to a site in 1\1\ississauga or Toronto. 

• Alternative site options and alternative ways to supply Mississauga have not 
been identified. Alternative sites would require new provincial and municipal 
approvals processes to be undertaken. 
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MINISTRYOF ENERGY 

Next Steps 
• OPA could be asked to approach Eastern Power about negotiating a settlement, which could 

include payment for costs to date (sunk costs), payment for foregorle revenue, or negotiations 
for a contract at a new site. 

• Could requir·e a Ministerial direction to the OPA to renegotiate the contract or cancel the 
contract. The Government could agree to cover some or all of the settlement costs. 

' Calllbridge is a potential alternate site, key considerations: 
The project would have to be reconfigured (450 MW peaking plant versus 280 MW 
combined cycle plant); 

, the developer would likely ask the OPA to take approval risk; 
TransCanada has been in discussions about this site although nothing has beerl agr·eed to; 
and I 
Does not directly address supply needs in /Vlississauga and Toronto. 

• Proponent may be willing to settle for a lar·ge cash settlement representing foregone net 
revenue or may view its J·inancial pmspects as being better though the courts. 

'' '"~>.<>> ,,_,~ "'" '' '>,>•• <<•••••••-• > 'H<~'>'''' 

'"'·''~"~'"''~'''' -··'>~" '" '''~"''"''"· '''''~<>><-M•''" ··~~'L"' ' '"'~''"' '""-'·' 0W"'o ''Co<•~>,, <~" «W',''"'''"'"'"''•'' ~·=·""-''''' 

f'~.,, ... ~ t , .... 
{/" 



From: 
Sent: 
To: 
Cc: 

Attachments: 

Rehob, James (ENERGY) 
October 11, 2011 3:32 PM 
King, Ryan (ENERGY) 
Perun, Halyna N. (Et~ERGY); Calwell, Carolyn (ENERGY) 
FW: Updated Greenfield South Deck 
Gas Plant Considerations (v2) (JPR Comments).ppt 

Privileqed & Confidential Legal Advice I Solicitor & Client Privileged 

October ·11, 2011 

Hi, Ryan- I've updated the deck just now to add a point on injunctions- the injunction would likely be unavailable in our 
circumstances since the developer has not been and would not be violating existing law. When we discussed the 
potential of changing the regulatory status (e.g. MOE revoking or further conditionalizing their C of A), it should be noted 
that such action carries the risk of founding the basis for a misfeasance in public office (abuse of power/public office) suit. 

In light of this comment, I was considering adding the following language to "Regulatory" on Options slide: "Atte.mrn!" to 
direct the to status, etc. could be seen as misfeasance in 
Please consider. 

Thanks, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended lor the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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MINISTRYOF ENERGY 

Key Facts About the Greenfield South Plant 
• Successful applicant in Ministry of Energy run Clean Energy Supply 

(CES) RFP, contract signed with the OPA in April 2005. 

• Eastern Power, the project developer based in Ontario, has received all 
required provincial approvals, including Environmental Assessment and 
Certificates of Approval; 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011; 

• Eastern Power has recently secured financing (confirmed by the OPA). 

I'):-, 

t?ontario 



MINISTRY OF 

- Proposed Greenfield 
B- Closest House 
C- Closest Subdivision (N 
D- Closest 
E- Trillium Heath Centre 
F- Sherway Gardens Mall A 

220 Meters 
270 Meters 
500 Meters 
740 Meters 
910 Meters 
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MINISTRYOF ENERGY 

Recent Events 
~~ On September 24, in Mississauga, local Liberal party 

candidates announced that "construction on the project 
would be halted" and that "if elected the Government 
would work with Eastern to choose a new site." The Mayor 
of Mississauga attended the announcement and endorsed 
the decision. 

~~ On September 28, the media carried pictures of the plant 
with construction well underway. 

~~ On October 6, media reported Liberal insiders as saying that 
Eastern Power was warned back in May that any work they 
did was at their own risk. 
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• 

• 

• 

• 

lative
Developer 
damages 

i n topping th 
ct 

ntPrim though legislatiOn if paSSed 

I ant 

preclude 

Legislation could provide for compensation (or not) or could establish process to determine compensation 
Legislation could not avoid potential exposure under international agreements (e.g. NAFTA) 

precedent: Adams Mine Lake Act, 2004 

-would have to nullifv approvals alrea received 
Likely to lead to financial exposure for pr-ovince or OPA. Contractual- unilateral termination can be expected to 
lead to legal 
Both OPA and Government could be included as parties 
OPA contract includes limitation of liability clause, which could limit damages. 
Damages payable by the OPA would be recovered from the rate-base. 

Negotiations/arbitration/settlement in return for ceasing construction and termi 
Greenfield contract, PA or Government could offer to pay for expenses to date (e.g. 
sunk costs) or to enter into a new contract 

a live ootion since ueve!""'"'"' 
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• 

• 

• 

• 

Next Steps 
OPA could be asked to approach Eastern Power about negotiating a settlement, which could 
include payment for costs to date (sunk costs), payment for foregone revenue, or negotiations 
for a contract at a new site. 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel the 
contract. The Government could agree to cover some or all of the settlement costs. 

Cambridge is a potential alternate site, key considerations: 
• The project would have to be reconfigured (450 MW peaking plant versus 280 MW 

combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; 
• TransCanada has been in discussions about this site although nothing has been agreed to; 

and, 
• Does not directly address supply needs in Mississauga and Toronto. 

Proponent may be willing to settle for a large cash settlement representing foregone net 
revenue or may view its financial prospects as being better though the courts. 
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~:--tt: 

Reholl, James 
Oc:Lober· '\ 1, 201 '1 A:05 PM 
i<ing, Ryan (ENERGY) 
Perun, Halyna N. (CNERGY); Calwe!l, Carolyn (Ef~EF-\GY) 
~<E: Updated c:;retmfie!d South Deck 

significant issues with the combination of power poi:-1t ancJ outlook just now~ its 
;·,:~~·1ed iT1'y' svstem (tV>J]ce)- To the Options slide, please add the foiioVv'lng language Lmder "?,eguiatory": 

F:1sk that regu!atonr sotution(s) to changr,; developer's appr·ova! status could attract misfeasance in 
public option suit. 

J<:lrnes 

Drn; James (ENERCY) 
?nt~ Clctober-11-11 3:32 P!'Vi 

(ENERGY) 
N. (ENERGY); Calweil, Cat·Giyn (ENERGY) 

ect: ~VV: Updated Gi·eenfieid South D~~ck 

·-- I've upd2ied the deck just nov,.~ to add a point on injunctions -the injunction wouicJ likely be unc::tvailable in our 
··:~: .. :-r:sL;_;~-~ces sincE thE; developer has not lJE~en and wouid not be violating existin~; lc1w. \IVhE;n we discussed the 
-,:1:::1 ~;,~;~of c!-.anging tl':e reQu\atory status MOE revoking or furih,3r conditionallzlng tl11~:ir C of/-\), it shoulcl be :-~C.!iecl 

E.':: SL c)- actio:·-~ car:ies ihe risk of founding Lhe bas\s for a fnisfeasance in public cd''fice (2buse of power/r:lub\ic office) ::·~uit 

of this comment, ! was considering ;_:;,dcJing the following !anguagc~ to "Ftegulatory" on Options slide: "f:'>.ttempts to 
n~ct the to change permits, etc. could be seen as misfeasance ln pubnc off[CG

11
• 

'!E:ase consider. 

3_rru::s P. H. Rehob 
e;1ior Counsel 

of c:ner9y and 
of lnfrasiructur-e 

Street, 4th Floor, Suite 425 
nronto, ON fv15(; 2E5 
('~I. 4"! G-J25-tiG76 

otfce 

!·,i;:::; curnrmmicr::tion rnc.ly be solicito1·/c!ient privlie~Jed and contain cor1fidential information oniy intended ior the pE-:;rson(s) 
J \lvhorn il ic~ r3cJdressec!. f\ny dissernincJUon ur u~oe of this lnformaticm by otr:ers than the intended recipient(s) :~~ 



prohibited. lf you have received thls :-nessagD in erTor plsase notify the writer and porrnanenily deisie t:1e me:;,~,ags c,:o·: 
all attachments. Thank you. 
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From: 
Sent: 
Tc: 
Cc: 

Subject: 
Attachments: 

l<ing, Ryail (ENE:R.CJY) 
Octo bet· '11, 20! I 4:47 Ph!: 
Sflv2, Joseph (ENEt":(GY) 
Jetlnings, Rick (ENERGY); Peru,:, Halyne1 hL (Ei'~ERGY); Mc:!<eever, t=:RGY); 
MacCallum, Doug (ENEF-ZGY); ,Je"1kins, A!Jan (ENERGY): Rc.\hob, ,James (E:HERGY); c..d!\Nclt, 
Carolyn (EI'1ERGY) 
C3as F)larit Corlsldc.;raticms (v3) (Oct 1 i ).ppt 
C:Jas Plclnt Considerations (v3) (Oct ·1 i ).ppt 

Deck Ci!tached_ Are you able io Pl"int off colour 
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MINISTRYOF ENERGY 

.......... Key Facts About the Greerrfield South Plant 
• Successful applicant in Ministry of Energy run Clean Energy Supply 

(CES) RFP, contract signed with the OPA in April2oos. 

Q Eastern Power, the project developer based in Ontario1 has received all 
required provincial approvals, including Environmental Assessment and 
Certificates of Approval; 

G Eastern Power has received all required municipal approvals, including 
building site approval from the City of l\llississauga issued in /\!lay 201-1; 

a Eastern Power has recently secured financing (confirmed by the OPA) . 
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MINISTHYOF ENEHGV 

0 

Q 

0 

• 

• 

~ssues 

Construction continues at the Greenfield South site. 

·The project has all applicable approvals, a regulatory mechanism for stopping 
construction could be challenged in the absence of a breach of approval 
conditions. 

The OPA is party to and administers the contractwith Eastern Power. The 
Province is not a party to the contract. 

Statements have been made by local politicians that the plant would not be 
relocated to a site in Mississauga or Toronto. 

/\lternative site options and alternative ways to supply Mississauga have not 
been identified. Alternative sites would require new provincial and municipal 
approvals processes to be undertaken. 
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MINISTRYOF ENEHGY 

Next Steps 
• OPf\ could be asked to approach Eastern Power about negotiating a settlement, which coulcl include 

paymetlt fot- costs to elate (sunk costs), payment fot- foregone revenue, or negotiations fot- a contract 
at a new site. An incentive may be required. The project's lenders would need to be included in 
negotiations. 

Could require a Ministerial clirectiotl to the OPA to t·enegotiate the contract or cancel the contract. The 
Government could agree to cover some ot· all of the settlement costs. 

Potential alternate sites would need to be explored, fot- example Cambridge. l<ey considerations: 
The project may have to be reconfigured (e.g. 450 MW peaking plant versus 280 MW combined 
cycle plant); 
A quick relocation option with limited approval risk may be required; 

• TransCanada has been in discussions about certain sites although nothing has been agreed to; 
and, 
Does not clirect!y address supply needs in Mississauga and Toronto. 

Proponent may be willing to settle for a financial cash settlement t·epresenting foregone net revenue 
or may view its prospects as being better though the courts. 
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Nl!NJSTRYOF IEI\IERGY 

Key Facts /.\bout the Greenfield South Plant 
• Successful applicant in Ministry of Energy run C!ean Energy Supply 

(CES) RFP, contract signed with the OPA in April2005. 

® Eastern Power, the project developer based in Ontario, has received all 
required provincial approvals, including Environmental Assessment and 
Certificates of Approval; 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in /\!lay 2011; 

' Eastern Power has recently secured financing (confirmed by the OPA). 
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" 

• 

• 

• 

~ssues 

Construction continues at the Greenfield South site . 

The project has all applicable approvals, a regulatory mechanism for stopping 
construction could be challenged in the absence of a breach of approval 
conditions. 

The OPA is party to and admlnisters the contract with Eastern Power. The 
Province is not a party to the contract. 

Staternents have been made by local politicians that the plant would not be 
relocated to a site in Mississauga or Toronto. 

Alternative site options and alternative ways to supply Mississauga have not 
been identified. Alternative sites would require new provincial and municipal 
approvals processes to be undertaken. 
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OPA could be asked to approach Eastern Power about negotiating a settlement, which could 
include paymellt fo1- costs to date (sunk costs), payment for foregone revenue, or negotiations 
for a contract at a new site. 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel the 
contract. The Government could agree to cover some or all of the settlement costs. 

Cambridge is a potential alternate site, key considerations: 
• The project would have to be reconfigured ( 450 MW peaking plant versus 280 rvlW 

combined cycle plant); 
' the developer would likely ask the OPA to take approval risk; 
, TransCanacla has been in discussions about this site although nothing has been agreed to; 

and, 
• Does not directly ac:lclress supply neec:ls in Mississauga anc:l Toronto. 

Proponent may be willing to settle for a large cash settlement representing foregone net 
revenue or may view its financial prospects as being better though the courts. 
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:-orn: Si!va, ~Joseph 
October '\ i, 2Cl'l! 4:50 F'!v1 
f<fng, Ryan (EI~EF~GY) 

:c: Jenninps, F\ick (EI\lE.RGY); Pe:un. t-:alym::; 1\l. (!::l\!ERGY); Mcf<eENel·, C7arry (ENER.C~Y): 
h,f:acCallum, Doug (ENEf~GY); Allan (E!'~ERC3Y): ,James (ENEFU3Y); CalwE:di, 
Caroiyn (l:::t'.lE~\GY) 
i~E: Gas Piant Considerations (Oc~ i ~ 

n:·,;,rn:: Ryan 
snt: Octob~:r 11, 2.011 ~!:til P1Vi 
:;:: Siivc1 Joseph (ENEP,GY) 
c: Rld:: (Ef\JEf-<GY); Perlm 1 Halynu N. (ENERGY); i''1cl(eever1 Garry (ENERGY); lVlacCa!!um: Doug (Ef\JEJ<GY); 
;:~1k!nsl Allan (ENERGY); Rehob, Janres , Ca~vvell 1 Carolyn (ENEFGY) 

Gas ?!cint Ccnsicierations (Oct 11 ).ppt 

i -~·CS~j:;i-·, 
::j;:.>uvE;c~ ~Jec;i<: a~l.ashed. /\rc: you r.2bis to p!·int D~f coiour 1\Je:.~c.l about I 0 or so. 





From: 
Sent: 

Rehob, James (ENERGY) 
October 11, 2011 5:32 PM 

To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
FW: Gas Plant Considerations (v3) (Oct 11 ).ppt 

Attachments: Gas Plant Considerations (v3) (Oct 11 ).ppt 

Hi, I've had Martina print the latest deck received from Ryan and left same on your chairs- My assessment- the deck 
does not include all of the detail we had provided, including the latest info (which Ryan has received) on misfeasance in 
public office, etc. There was also a bullet I hacl added relating to the risk that the direction itself could be challen9ed 
based on alternative interpretations of the direction authority (whether the Minister can direct again on the same initiative 
already passed to the OP!\). 1\t any rate, the gist of our advice is certainly there minus cl few of the details. Thanks! 
James 
I'm leaving for home so please do feel free to reach me on my cell-647-218-3964. I'm assuming that I am not required for 
tomorrows' meeting, but lei me know if that assumption is not correct and I would be delighted to join. Once I know the 
time, I'll certainly be available by telephone. 

l<indly, 
Jarnes 

from: King, Ryan (ENERGY) 
Sent: October 11, 2011 4:47 PtvJ 
To: Silva, Joseph (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); McKeever, Garry (ENERGY); MacCallum, Doug (ENERGY); 
Jenkins, Allan (ENERGY); Rehab, James (ENERGY); Calwell, Carolyn (ENERGY) 
Suibje,d: Gas Plant Considerations (v3) (Oct ll).ppt 

Hi Joseph, 
1\pproved Deck attached. 1\re you able to print off colour copies for the meeting? Need about10 or so. 
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