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Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
MSH !Tl 

Attention: 

Facsimile: 
E-mail: 

Guy Raffaele, 
Director, Contract Management 
( 416) 969-6071 
contract.managemcnt!iil.powerauthority.on.ca 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1 T1 

Attention: 
Facsimile: 
Email: 

Michael Lyle, General Counsel 
( 416) 969-6071 
Michael.Lyle@powerauthority.on.ca 

Either Party may, by written notice to the other, change its respective Company 
Representative or the address to which notices are to be sent. 

(b) Notices shall be delivered or transmitted as set out below, and shall be considered 
to have been received by the other Party: 

{i) on the date of delivery if delivered by hand or by courier prior to 5:00p.m. 
(local time of the recipient) on a Business Day and otherwise on the neJ.."t 
following Business Day; 

(ii) in those circumstances where electronic transmtsston (oiher than 
transmission by facsimile) is expressly permitted under this Agreement, on 
the date of delivery if delivered prior to 5:00 p.m. (local time of the 
recipient) on a Business Day and otherwise on the next following Business 
Day, provided that a copy of such notice is also delivered by regular post 
within a reasonable time thereafter; and 

(iii) on the third (3'd) Business Day following the date of transmission by 
facsimile, if transmitted prior to 5:00p.m. (local time of the recipient) on a 
Business Day and otherwise on the fourth (4th) following Business Day, 
provided that a copy of such notice is also delivered by regular post within 
a reasonable time thereafter. 

(c) Notwithstanding Section 15.7(b): 

(i) any notices of an Event of Default and termination of this Agreement shall 
only be given by hand or courier delivery; and 

(ii) if regular post service, facsimile, or other form of electronic 
communication is interrupted by strike, slowdown, a Force Majeure event 
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or other cause, a notice, direction or other instrument sent by the impaired 
means of communication will not be deemed to be received until actually 
received, and the Party sending the notice shall utilize any other such 
service which has not been so interrupted to deliver such notice. 

ARTICLE 16 
MISCELLANEOUS 

16.1 Informal Dispute Resolution 

If either Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the other Party describing the 
nature and the particulars of such dispute. Within ten (I 0) Business Days following delivery of 
such notice to the other Party, a senior executive (Senior Vice-President or higher) from each 
Party shall meet, either in person or by telephone (the "Senior Conference"), to attempt to 
resolve the dispute. Each senior executive shall be prepared to propose a solution to the dispute. 
If, following the Senior Conference, the dispute is not resolved, the dispute may be settled by 
arbitration pursuant to Section 16.2, if agreed to by both Parties. 

16.2 Arbitration 

Except as otherwise specifically provided for in this Agreement, any matter in issue between the 
Parties as to their rights under this Agreement may be decided by arbitration provided, however, 
that the Parties have first completed a Senior Conference pursuant to Section 16.1. Any dispute 
to be decided by arbitration will be decided by a single arbitrator appointed by the Parties or, if 
such Parties fail to appoint an arbitrator within fifteen (I 5) days following the agreement to refer 
the dispute to arbitration, upon the application of either of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions oftheArbitrationAct, 1991 (Ontario) or solely on a question oflaw as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral awru·d to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. 
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16.3 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 
provincial, and local income, social insurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by either 
Party shall be considered employees of the other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 

16.4 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. .This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enme to the benefit of the Parties 
and their respective successors and permitted assigns. 

16.5 Assignment 

(a) Except as set out below and as provided in Article 12, neither this Agreement nor 
any of the rights, .interests or obligations under this Agreement may be assigned 
by either Party, including by operation of Laws and Regulations, without the prior 
written consent of the other Party, which consent shall not be unreasonably 
withheld. 

(b) The Supplier may, subject to compliance with Laws and Regulations and 
provided that there is not a Supplier Event of Default that has not been remedied, 
assign this Agreement without the consent of the Buyer to an Affiliate acquiring 
the ContractFacility; provided, however, that no such assignment by the Supplier 
or any of its successors or permitted assigns hereunder shall be valid or effective 
unless and until such Affiliate agrees with the Buyer in writing to assume all of 
the Supplier's obligations and be bound by the tetms of this Agreement, and the 
arrangements and obligations of the Supplier set forth in Article 6 have been met 
in accordance with the terms of Article 6. If a valid assignment of this Agreement 
is made by the Supplier in accordance with this Section 16.5, the Buyer 
acknowledges and agrees that, upon such assignment and assumption and notice 
thereof by the assignor to the Buyer, the assignor shall be relieved of all its duties, 
obligations and liabilities hereunder. 

(c) If the Supplier assigns this Agreement to a non-resident of Canada (the 
"Assignee"), as that term is defined in the ITA, and the Buyer incurs any 
additional Taxes, at any time thereafter, solely as the result of such assigrunent, 
then payments tmder this Agreement by the Buyer shall be reduced by the amount 
of such additional or withholding Taxes and the Buyer shall remit such additional 
or withholding Taxes to the applicable taxing authorities. The Buyer shall within 
sixty (60) days after remitting such Taxes, notify the Assignee in writing, 
providing reasonable detail of such payment so that the Assignee may claim any 
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applicable rebates, refunds or credits from the applicable taxing authorities. If 
after the Buyer has paid such amounts, the Buyer receives a refund, rebate or 
credit on account of such Taxes, then the Buyer shall promptly remit such refund, 
rebate or credit amount to the Assignee. 

(d) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder for the balance of the Term without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth (41

h) row of the table in Section 6.4(b)(i), which such assignee 
shall assume the obligations and liability of the Ontario Power Authority ·under 
this Agreement and be novated into this Agreement in the place and stead of the 
Ontario Power Authority (except for the Ontario Power Authority's obligation in 
Section 16.5(d)(iii) which will remain in force), provided that the assignee agrees 
in writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
of the Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) 

(ii) 

(iii) 

the representation set forih in Section 7.2(a) shall apply to the assignee 
with all necessary amendments to reflect the form and the manner in 
which the assignee was established; 

all of the representations set forth in Section 7.2 shall be deemed to be 
made by the assignee to the Supplier at the time of such assignment and 
assumption; and 

the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section 10.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable for any obligations and liabilities of the assignee arising from any 
Buyer Event of Default. Any notice required to be given under Sections 
I 0.3 and 1 0.4(a) shall be given to the Assignee and to the Ontario Power 
Authority. The time periods in Section I 0.3 shall not begin to run until 
both the Assignee and the Ontario Power Authority have been so notified. 

(e) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder from time to time throughout the Term for a 
period less than the balance of the Term (the "Assignment Period'~ without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth (41

h) row of the table in Section 6.4(b)(i), which such Assignee 
shall assume the obligations of the Ontario Power Authority under this Agreement 
and be novated into this Agreement in the place and stead of the Ontario Power 
Authority (except for the Ontario Power Authority's obligation in Section 
16.5(e)(iii) which will remain in force), provided that the assignee agrees in 
writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
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of the Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the Assignee 
with all necessary amendments to reflect the form and the manner in 
which the assignee was established; 

(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the Assignee to the Supplier at the time of such assigrunent and 
assumption; 

(iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section 10.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable to the Supplier for any obligations .and liabilities of the assignee 
arising from any Buyer Event of Default. Any notice required to be given 
under Sections 10.3 and l0.4(a) shall be given to the assignee and to the 
Ontario Power Authority. The time periods in Section I 0.3 shall not begin 
to run until both the Assignee and the Ontario Power Authority have been 
so notified; and 

(iv) upon the expiry of the Assignment Period: 

(A) this Agreement, without requiring the execution of any assignment, 
consent or other documentation of any natm·e, shall automatically 
revert and be assigned back to the Ontario Power Authority; 

(B) the Assignee shall remain responsible to the Supplier for all 
obligations and liabilities incurred or accrued by the assignee 
during the Assignment Peliod; and 

(C) the Ontario Power Authority, as Buyer purstumt to the automatic 
assignment back to it, shall be deemed to be in good standing 
under this Agreement, provided tlmt such good standing shall not 
relieve the Ontario Power Authority from any obligation to the 
Supplier pursuant to Section 16.5(e)(iii) that arose prior to the 
expiry of the Assigrunent Period. 

16.6 No Change of Control 

(a) The Supplier shall not permit or allow a change of Control of the Supplier, except 
with the prior written consent of the Buyer, which consent may not be 
unreasonably withheld. It shall not be unreasonable to withhold such consent if 
the change of Control will have or is likely to have, as determined by the Buyer 
acting reasonably, a Material Adverse Effect on the Supplier's ability to perform 
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its obligations under this Agreement, in which case such consent may be withheld 
by the Buyer. 

(b) For the purposes of Sections 16.6(a) and 16.7(a), a change of Control shall 
exclude a change in ownership of any shares or units of ownership that are listed· 
on a recognized stock exchange, provided that such shares or units of ownership 
are not those of an entity that directly owns the Contract Facility whose special or 
sole purpose is the ownership of the Facility or the Contract Facility and other 
generation facilities under a CES Contract or other bilateral arrangements with the 
Buyer similar in nature to this Agreement. 

16.7 No Assignment or Change of Control for Specified Period 

Notwithstanding the provisions of Sections 16.5(a), 16.5(b), 16.5(c), and 16.6(a) to the contrary, 
and except as provided in Article 12, under no circumstances shall: 

(a) any assignment of this Agreement by the Supplier; 

(b) any change of Control in respect of the Supplier; 

(c) fifty (50%) or more of securities or ownership interests carrying votes or 
ownership interests in respect of the Supplier be directly or indirectly held, 
whether as owner or otl1er beneficiary and other than solely as the beneficiary of 
an unrealized security interest, individually or collectively by any Person or 
Persons who, as of the date of this Agreement, did not directly or indirectly hold 
any of such securities or ownership interests in respect of the Supplier, whether as 
owner or other beneficiary and other than solely as the beneficiary of an 
unrealized security interest, 

be pemtitted until the earlier of: (i) the third (3rd) anniversary of the Term Commencement Date; 
and (ii) the date that the Contract Facility has achieved the test conditions set out in Exhibit M. 
For greater certainty, a change of Control in respect of the Supplier referenced in Section 16.7(b) 
shall include a change from no Person having Control of the Supplier to any Person having 
Control of the Supplier. 

Notwithstanding the foregoing, for a period commencing on the date of this Agreement and 
ending the earlier of (i) six (6) months following the date of this Agreement and (ii) Financial 
Closing, the Supplier may, without the Buyer's further consent, assign all (but not less than all) 
of the Supplier's interest in this Agreement to a partnership in which the Supplier holds not less 
than a fifty percent (50%) interest, provided that: (1) the Supplier shall provide the Buyer with 
written notice of any such assignment; and (2) all partners of such partnership agree with the 
Buyer in writing to be jointly and severally liable to the Buyer for all the obligations and 
liabilities of the Supplier hereunder. 

16.8 Survival 

The provisions of Sections 2.8(b), 4.4, 4.5, 4.6, Article 5, Article 8, Sections 10.2, 10.4, 10.5, and 
12.2(g), Article 14, Sections 15.2, 16.1, 16.2, and 16.5(c) shall survive the expiration of the Term 
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or earlier termination of this Agreement. The expiration of the Term or a termination of this 
Agreement shall not affect or prejudice any rights or obligations that have accrued or arisen 
under this Agreement prior to the time of expiration or termination and such rights and 
obligations shall survive the expiration of the Term or the termination of this Agreement for a 
period of time equal to the applicable statute oflimitations. 

16.9 Counterparts 

This Agreement may be executed in two or more counterparts, and all such cotmterparts shall 
together constitute one and the same Agreement. It shall not be necessary in malung proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (I 0) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 

16.10 Additional Rights of Set-Off 

(a) In addition to its other rights of set-off under this Agreement or otherwise arising 
in law or equity, the Buyer may set off any amounts owing by the Supplier to the 
Buyer in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.lO(c), 2.3; 2.5, 2.8(b), 
2.10, 4.2, 4.4, 5.3, 10.2, 10.5, and 14.3 against any monies owed by the Buyer to 
the Supplier in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.IO(c), 2.3, 4.2, 
4.5, 4.6, 5.3, 10.5, and 13.3(d). 

(b) In addition to its other rights of set-off under this Agreement or otherwise arising 
in law or equity, the Supplier may set-off any amounts owing by the Buyer to the 
Supplier in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.lO(c), 2.3, 4.2, 4.5, 
4.6, 5.3, 10.5, and 13.3(d) against any monies owed by the Supplier to the Buyer 
in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.IO(c), 2.3, 2.5, 2.8(b), 2.10, 
4.2, 4.4, 5.3, 10.2, 10.5, and 14.3. · 

16.11 Rights and Remedies Not Limited to Contract 

Unless expressly provided in this Agreement, the express rights and remedies of the Buyer or the 
Supplier set out in this Agreement are in addition to and shall not limit any other rights and 
remedies available to the Buyer or the Supplier, respectively, at law or in equity. 

16.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

16.13 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perfonn and to more effectively implement and carry out the terms of this Agreement. The 
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Parties agree to promptly execute and deliver any documentation required by any Governmental 
Authority in connection with any termination of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

ONTARIO POWER AUTHORITY 

By: 
---------------------------
Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation I have authority to bind the corporation. 

4535027.13 
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Parties agree to promptly execute and deliver any documentation required by any Governmental 
Authority io connection with any termination of this Agreement. 

IN WITNESS WHEREOF, and iotending to be legally bound, the Parties have executed this 
Agreement by the undersigoed duly autl1orized representatives as of the date first stated above. 

GREENFffiLDSOUTHPO~ 
CORPORATION 

By: 
------------------~---------

Name: GregoryM .. Vogt 

Title: President 

I have authority to biod the corporation 

4535027.13 

ONTARIO POWER AUTHORITY 

By:Nar~ 
Title: Chief Executive Officer 

I have authority to biod the corporation. 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Hi Joseph, 

Calwell, Carolyn (ENERGY) 
November 14,2011 5:56PM 
Silva, Joseph (ENERGY) 
Perun, Halyna N. (ENERGY) 
Index for the Minister's record 
Greenfield South Public Comment.f.doc 

If possible, it would be best to replace the index in the Minister's binder with the attached, which corrects some typos and 
formatting issues. There are no substantive changes. 

I understand that the Minister plans to sign the letter to the OPA tonight. In this light, I am not following up with Comms to 
see if they have clean copies of the documents in the record, as we cannot replace those copies before he signs. 

Thanks for your help. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended reclpient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Greenfield South · Public Documents 

Policy Rationale: 

The 280 MW gas-fired generation facility, under construction at 2315 Loreland Avenue, 
has received significant local opposition from citizens and local civic leaders from the 
time of the award of a Clean Energy Supply contract to Greenfield South Power 
Corporation in 2005 to date. The City of Mississauga has filed resolutions and 
numerous residents have written to oppose the facility at its current location. Local 
media has carried extensive stories about the opposition to this gas plant. 

In response to this opposition, the government asked the Ontario Power Authority to 
engage Greenfield South Power Corporation in finding an alternative location for the 
plant. These discussions, if unsuccessful, may necessitate more proscriptive measures 
to stop the plant going forward. 

The following provides examples of the public comment of which the Ministry is aware 
on this matter. 

Section A 

Number Document Date Brief Description 

1 City of January 26, Staff report to the Council of the City of 
Mississauga 2006 Mississauga regarding Request for 
Report Individual Environmental Assessment 
MG.01.REP Greenfield South Power Project Eastern 
EC.14.LOR Power Limited (Ward 1 ), recommending 

that the Commissioner of 
Transportation and Works be 
authorized to forward a letter to the 
Minister of the Environment to request 
that the Minister review and vary a 
decision to deny the request for 
elevation of the project to an individual 
Environmental Assessment. This report 
documents the City staff's 
environmental concerns, including 
municipal water servicing, destruction of 
the natural environment and non-
compliance with the City's Official Plan. 

2 Correspondence March 6, 2006 Correspondence from Markland Homes 
Association to the Minister of Energy 
regarding meeting with CHIP and 
expressing concern about the impact of 
the Greenfield South Power Project on 
the community. 

3 Correspondence February and Correspondence from an individual to 
March, 2006 the Minister of Enerqy reoardinq 



concern about the potential harrn of a 
power plant close to residence. 

4 City of October 24, Report of Closed Session discussion of 
Mississauga 2007 OMB Decision on Appeals by 
Minutes of Greenfield South Power Corporation 
Session 18 resulting in a resolution that the City of 

Mississauga not continue with a Motion 
to the Divisional Court seeking leave to 
appeal the decision of the Ontario 
Municipal Board in the matter of certain 
appeals by Greenfield South Power 
Corporation. 

5 Correspondence July 21, 2008 Letter from Mayor McCallion to Minister 
of Energy regarding the status of the 
Eastern Power project so that the 
citizens who strongly objected to the 
Eastern Power project may be 
informed. 

6 Correspondence August 20, Letter from Minister of Energy and 
2008 Infrastructure to Mayor McCallion 

regarding the status of power 
procurement activities in the southwest 
Greater Toronto Area and addressing 
environmental considerations related to 
Greenfield South. 

7 Correspondence November 2, Correspondence from area resident to 
2008 Minister of Energy and MPP 

Mississauga- South regarding Town 
Hall Meeting on 281

" October 2008 and 
expressing fear about power plants in 
neighbourhood. 

8 Miscellaneous Various dates, Correspondence from various 
Correspondence 2009 individuals, mostly local residents, to 

the Minister of Energy and local MPP 
regarding concern for the Greenfield 
facility. 

9 Letter and report September 28, Letter from Mayor McCallion to Minister 
2009 of Energy concluding there is no need 

for this plant based on enclosed report 
entitled Demand and Supply 
Considerations Oakville & Mississauga 
Areas dated September 17, 2009, 
providing assessment of OPA's load 
forecasting for the area designated 
Southwest GTA and an overview of the 
present and future loads. 

10 Statement April 25, 2010 Statement entitled "Why new natural 
gas power plants are a good fit for the 
GTA [NOT!]" from Mississauga 
Residents Associations' Network 
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(MIRANET)- Clean Air Subcommittee 
in response to Toronto Star Opinion 
Column. Responds to TransCanada's 
proposal for gas plant in Oakville and 
expresses concern about natural gas 
plants generally. 

11 Correspondence May 4, 2010 & Letters from Mayors McCallion, Burton 
May 5, 2010 and Trainer of Mississauga, Oakville 

and Haldimand respectively to the 
Minister of Energy expressing concern 
about fossil fuel generation in the 
Clarkson Airshed and supporting 
conversion of Nanticoke into biomass 
and oas plant. 

12 Miscellaneous October 2010 Correspondence from various 
Correspondence individuals, including local residents, a 

city councilor and a residents' 
association, to the Minister of Energy 
and local MPP regarding concern for 
the Greenfield facility. 

13 City of February 8, Staff report to Planning and 
Mississauga 2011 Development Committee regarding 
Report Proposed Review of the Land Use 
EC.14.POW Planning Framework for Power 

Generation Facilities, recommending 
that the Committee provide staff with 
direction on a preferred scope for a 
review of the land use planning 
framework for power generating 
facilities. Notes that "the issue of power 
generating facilities and their 
appropriate location has been a 
recurrent issue for the last decade". 

14 Miscellaneous April, June Correspondence from various 
Correspondence 2011 individuals, including local residents, 

local counselors, to the Premier, 
various Ministers and MPPs regarding 
concern for the Greenfield facility, with 
replies where available. 

15 Resolution 0173- June 22, 2011 Resolution by the Council of City of 
2011 of the Mississauga to request from the 
Council of the Minister of the Environment that a Full 
City of Environmental Assessment be 
Mississauga and conducted on the Greenfield South 
related Minutes proposal and to request the Minister of 

Energy to conduct a full review to 
determine the necessity of 
manufacturing 280 MW in a densely 
populated urban zone. Outlines 
Mississauga Council's concerns over 
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location of the and implications for 
emissions in the Etobicoke Lakeview 
airshed. 

16 Request for Full June 24, 2011 Letter from Mayor McCallion to Minister 
Environmental of Energy regarding Mississauga 
Assessment from Resolution 0173-2011 requesting a full 
the City of Environmental Assessment following 
Mississauga the Minister's statement that there 

would be a review of the Greenfield 
South power proposal for new 
environmental evidence. Outlines 
Mississauga Mayor's concerns over 
location of the plant and concern about 
health implications for residents of 
Mississauga. 

17 Miscellaneous July 2011 Correspondence from various 
Correspondence individuals, including local residents 

and the Mayor of Mississauga, to the 
Premier, various Ministers and MPPs 
regarding concern for the Greenfield 
facility, with replies where available. 

18 Recommendation July 6, 2011 Recommendation adopted by the 
GC- 0469-2011 Council of the City of Mississauga that 
adopted by the endorses the report entitled "Provincial 
Council of the Election 2011: Summary of Key issues 
City of for the City of Mississauga" and 
Mississauga and additional question for provincial 
related Minutes political parties as follows: "Would your 

party ensure a full Environmental 
assessment is conducted on the 
Greenfield South Power plant proposal" 
and "Will you as a Provincial candidate 
oppose the construction of the 
Greenfield South power plant". 

19 Greenfield South July 8, 2011 Motion to the Council of the City of 
Power Plant Mississauga requesting that Minister of 
Council Motion Environment to conduct a Full 

Environmental Assessment and that the 
Minister of Energy conduct a full review 
to determine the necessity of 
manufacturing 280 MW in a densely 
populated urban area and consider 
alternatives to the proposal. 

20 Miscellaneous August 2011 Correspondence from various 
Correspondence individuals, including local residents, to 

the Premier, various Ministers and 
MPPs regarding concern for the 
Greenfield facility, with replies where 
available. Sorne of the correspondence 
criticizes a July 28th public information 
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session held by Eastern Power about 
the power plant. 

21 Correspondence August 19, Letter from Premier McGuinty to Mayor 
2011 McCallion enclosing responses to the 

City of Mississauga's provincial election 
questionnaire. 

22 Miscellaneous September Correspondence from various 
Correspondence 2011 individuals, including local residents 

and a school board, to the Premier, 
various Ministers and MPPs regarding 
concern for the Greenfield facility, with 
replies where available. 

23 Miscellaneous October 2011 Correspondence from various 
Correspondence individuals, including local residents 

and the Mississauga Mayor, to the 
Premier, various Ministers and MPPs 
regarding concern for the Greenfield 
facilitv, with replies where available. 

24 Statement October 25, Statement from Charles Sousa MPP 
2011 indicating that the government remains 

committed to the relocation of the 
natural gas plant planned for 
Mississauga, as well as developing 
more rigorous controls for location 
choices in future projects. 

25 Miscellaneous November 2011 Correspondence from various 
Correspondence individuals to the Premier, various 

Ministers and MPPs regarding concern 
for the Greenfield facility, with replies 
where available. 

26 Petition To November 7, Petition to STOP the Sherway Power 
2011 Plant in Mississauga/Etobicoke as the 

plant is near a waterway and a hospital 
and will result in damage to people, the 
environment and wildlife. Received 
2,187 signatures to November 7, 2011. 

27 Chronology Undated Chronology of events leading up to the 
approval and construction of the 
Greenfield South plant, beginning with 
the OPA's RFO for 'Clean Energy 
Supply' in September 2004, prepared 
by staff of the City of Mississauga. 
Includes history of zoning by-law 
apoeals to the OMB 
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Section B 

Number Title Date Brief Description 

1 Eastern Power Spring/Surnmer Reports on site plan approval and 
Update -Ward 1 2006 release of the holding provision to 
Councillor's permit construction of a 280 MW power 
Report qeneratinq facility. 

2 Proposed plant March 13, 2009 Reports of Ontario Municipal Board 
could be online hearing at which the City of 
by 2012 Mississauga provided evidence that it 

made changes to its by-laws as ordered 
by the OMB in 2007. Documents 
residents' concerns about lack of public 
input upon award of contract. Quotes 
Sherway Homeowners and 
Recreational Association and 
Concerned Homeowners for Intelligent 
Power, which is characterized as a 
consortium of 8 ratepayers groups. 

3 Permit issued for June 1, 2011 Report of building permit issued for 
power plant - construction of the 280 MW power plant 
Mississauga.com and concerns of the Coalition of 

Homeowners for Intelligent Power and 
the Mississauga Residents' 
Associations Network related to its 
location near homes, Trillium Health 
Centre West Toronto and Etobicoke 
Creek. 

4 Power plant June 12, 2011 Following the issuing of the building 
becomes election permit for the plant, which despite the 
issue - Toronto OMB ruling in 2007 was not issued until 
Star 2011, residents groups opposing the 

project, including Markland Wood 
Homeowners Association, representing 
1 ,300 Etobicoke homes, vowed to make 
the plant an election issue in the 
Provincial election. Former Energy 
Minister and Etobicoke MPP Donna 
Cansfield announced her intention to 
fight the project, stating "this plant 
should not be built while there is any 
question as to its safety or necessity." 
Documents concerns of the. 

5 MOE to review June 15, 2011 Report of Minister of Environment John 
power plant - Wilkinson's statement that the plans for 
Inside Toronto the power plant would be reviewed in 

light of recent construction of a new set 
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of condominium towers near the site 
and reaction of the Coalition 
Homeowners for Intelligent Power, 
which has opposed the plant since 
2005. 

6 Greenfield South July 8, 2011 Open letter from Mayor Hazel 
Power Plant - McCallion and Councillor Jim Tovey 
Mississauga.com detailing the history of the project and 

stating that the City had run out of 
options with regard to opposing the 
proposal once the OMB decision 
amended the City's Official Plan and 
Zoning By-law. The Chief Building 
official was bound to issue a building 
permit once the project complied with 
required laws. 

7 Calm crowd August 12, Letter to the Editor providing an account 
attended power 2011 of a meeting about the future power 
plant meeting - plant, characterizing the meeting as 
Inside Toronto "grass roots democracy in action". 

8 Group holds August 23, Provides notice of a rally to be held on 
power plant rally 2011 September 15, 2011 for citizens 
- concerned about the power plant, 
Mississauga.com organized by Coalition of Homeowners 

for Intelligent Power, apparently 
representing 14,000 homes, with 
participation from the Mississauga 
Residents' Associations Network. 

9 Residents ramp Sept 16, 2011 Reports that hundreds of residents 
up power plaht protested near the plant's location. 
fight- Inside Discontent has grown since the 
Toronto construction on the site began despite 

the Environment Minister's pledge to 
review the approval of the plant 
obtained in 2008. The purpose of the 
protest was to urge the Premier to 
cancel the project. Rally organizers 
called for residents to make the power 
plant an issue in the provincial election. 

10 Power plant Sept 19,2011 Ongoing environmental review not 
review ongoing - complete, but residents asking that the 
Inside Toronto review be completed before the 

Provincial election. Ministry of 
Environment spokesperson said that it 
was too early to speculate on when the 
review will be complete, what the 
outcome will be, and whether 
cancellation of the project is an option. 

11 Politicians should Sept29,2011 Opinion piece by Tom Adams regarding 
stop playing with the announcement from the Liberals 

7 



· .. 

Ontario's that if elected, the Greenfield Plant 
electricity - would be relocated. Criticises the 

announcement as a political move to 
secure votes, with a lack of information 
provided regarding costs of the 
cancellation, including replacement 
generation. Also criticises the energy-
related campaign promises of other 
political parties. With all 3 parties now in 
opposition to the plant, there is no 
debate on the wider issues associated 
with the cancellation. 

12 Construction Oct 24, 2011 One month after the Liberals decided to 
continues at halt the Greenfield project, construction 
Mississauga is still ongoing. A generator was seen 
power plant - being delivered to the site. 
National Post Spokesperson for the Ministry stated 

that there hasn't been time to work out 
the details of the cancellation yet, but 
that the government is committed to 
relocating the plant. Critics remain 
sceptical that the promise to relocate 
the plant was genuine. 

13 New Generator Oct 24, 2011 Article with criticism from both PC and 
Unplugged for NDP leaders on the continued 
Power Plant - construction of the plant. Both party 
Toronto Sun leaders state that the longer 

construction continues, the greater the 
cost will be to tax payers if and when 
the plant is relocated. 

14 Liberals in talks to Oct 26, 2011 Ministry of Energy spokesman stated 
move plant- that discussions to relocate the plant 
Mississauga.com are taking place, and that no legislation 

will be required to halt construction of 
the plant. Criticism by the opposition 
and residents persists as construction 
on the plant continues. Refers to 
Applewood Acres Homeowners 
Association. 

15 Miscellaneous Between Reports from miscellaneous sources 
February 2, related to the Greenfield South power 
2006 and plant. 
November2, 
2011 

8 



Section C 

Number Document Date Brief Description 

1 Bi118 Bill 8, The Separation Distances For 
Natural Gas Power Plants Act, 2010, a 
Private Members Bill 

2 Official Report of March 22, 2010 Introduction of Bill 8 
Debates 
(Hansard) 

3 Correspondence April 23, 2010 Correspondence from an individual to 
the Premier, the Minister of Energy, the 
Minister of Environment and MPP in 
support of Bill 8. 

4 Correspondence March 24, 2011 Correspondence in support of Bill 8. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 15, 2011 9:37AM 

To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: RE: Scanned - Letter to J Hinds 

Thanks. I will forward to you shortly the letter which went from the OPA to Greenfield South copied to the secured 
lenders. We are currently reviewing the exhibits to determine what of them we will still need to redact. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-maH message and any files transmitted ~vith it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted wlth it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message . 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: November 15, 2011 9:25AM 
To: Michael Lyle 
Cc: Calwell, Carolyn (ENERGY) 
Subject: FW: Scanned - Letter to J Hinds 

Privileged and Confidential 

Hi Mike- this was em ailed to Mr. Hinds last evening -hard copy to follow today by mail. 

We're in meetings this morning- but Carolyn will aim to call you about next steps later this morning. Contents of attached 
letter assume a "one step" approach- so we'd like to review that with you. 

Minister would still like to see all schedules to the contract, so hope that that could be accommodated 

Thank you! 

Jfa{yna 
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Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 15, 2011 9:40AM 

To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: 
Attachments: 

FW: ARCES Contract Between Greenfield Power Corporation and the OPA .... 
November 14 2011 OPA Letter to Greenfield South.pdf 

Importance: High 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this·e-mail message 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

-----Original Message----
From: Michael Killeavy 
Sent: November 15, 2011 7:39 AM 
To: Gergory M. Vogt (gvogt@easternpower.on.ca) 
Cc: abirchenough@cogeco.ca 
Subject: ARCES Contract Between Greenfield Power Corporation and the OPA .... 
Importance: High 

Greg, 

Further to your conversation yesterday with Colin Andersen, attached please find the letter 
Colin mentioned. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
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Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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CONFIDENTIAL 

November 14, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MBV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario MSH 1T1 

T 416-967-7474 
F 416-967-1947 
www. powerauthorlty .on.ca 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. It is the OPA's continuing desire to reach mutual 
agreement to terminate the Contract based on the payment of appropriate compensation to Greenfield 
South and negotiate terms of a new contract.for a facility in a different location. If these negotiations are not 
successful, the OPA will not proceed with the Contract. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with the Contract if negotiations are not successful, the OPA requests that you cease all further 
work and activities in connection with the Facility (as defined in the Contract), other than anything that may 
be reasonably necessary in the circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

cc: 

Name: Colin Andersen 
Title: Chief Executive Officer 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 
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. • Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
November 15, 2011 9:49AM 

To: 
Cc: 
Subject: 
Attachments: 

Sharkawi, Rula (ENERGY); Silva, Joseph (ENERGY); Gemmiti, Paola (ENERGY) 
Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); King, Ryan (ENERGY) 
Fw: ARCES Contract Between Greenfield Power Corporation and the OPA .... 
November 14 2011 OPA Letter to Greenfield South. pdf 

Importance: High 

Hi - please see attached - the comms material may need to be adjusted to reflect this 
approach (OPA still negotiating - hasn't terminated) 

Halyna Perun 
A\Oirector 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using Blaci<Berry 

----- Original Message -----
From: Michael Lyle <Michael. Lyle@powel'authori ty. on. ca> 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Tue Nov 15 09:39:52 2011 
Subject: FW: ARCES Contract Between Greenfield Power Corporation and the OPA .... 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
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it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

-----Original Message----
From: Michael Killeavy 
Sent: November 15, 2011 7:39 AM 
To: Gergory M. Vogt (gvogt@easternpower.on.ca) 
Cc: abirchenough@cogeco.ca 
Subject: ARCES Contract Between Greenfield Power Corporation and the OPA .... 
Importance: High 

Greg, 

Further to your conversation yesterday with Colin Andersen, attached please find the letter 
Colin mentioned. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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CONFIDENTIAL 

November 14, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MBV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario MSH 1 T1 

T 416-967-7474 
F 416-967-1947 
www.powerauthority.on.ca 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. It is the OPA's continuing desire to reach mutual 
agreement to terminate the Contract based on the payment of appropriate compensation to Greenfield 
South and negotiate terms of a new contract for a facility in a different location. If these negotiations are not 
successful, the OPA will not proceed with the Contract. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with the Contract if negotiations are not successful, the OPA requests that you cease all further 
work and activities in connection with the Facility (as defined in the Contract), other than anything that may 
be reasonably necessary in the circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

cc: 

Name: Colin Andersen 
Title: Chief Executive Officer 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax:416-304-3755 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 15, 2011 9:52AM 
'Michaei.Lyle@powerauthority.on.ca' 

Subject: Re: ARCES Contract Between Greenfield Power Corporation and the OPA .... 

So - two step? (Am having hard time seeing this on bb) - also has your comms person been in 
touch w energy's about this letter by any chance? I am assuming so but have forwarded this 
letter to Rula"s attention -

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message -----
From: Michael Lyle <Michael.Lyle@powerauthority.on.ca> 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Tue Nov 15 09:39:52 2011 
Subject: FW: ARCES Contract Between Greenfield Power Corporation and the OPA .... 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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-----Original Message----
From: Michael Killeavy 
Sent: November 15, 2011 7:39 AM 
To: Gergory M. Vogt (gvogt@easternpower.on.ca) 
Cc: abirchenough@cogeco.ca 
Subject: ARCES Contract Between Greenfield Power Corporation and the OPA .... 
Importance: High 

Greg, 

Further to your conversation yesterday with Colin Andersen, attached please find the letter 
Colin mentioned. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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From: 
Sent: 

Micl1ael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 15,2011 9:56AM 

To: Perun, Halyna N. (ENERGY) 
Subject: RE: ARCES Contract Between Greenfield Power Corporation and the OPA .... 

Yes. Our Comms people have been talking. There was an exchange yesterday evening re the Comms 
message when we were pushing for clarity on the 2 step process. It appears now that there 
will be no communication around the letter that went out today and this will await the 
issuance of a 2nd letter. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
TOI'Onto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
f1·om disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete tl1is e-mail message 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
f1·om disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

-----Original Message-----
From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca) 
Sent: November 15, 2011 9:52 AM 
To: Michael Lyle 
Subject: Re: ARCES Contract Between Greenfield Power Coi'POI'ation and the OPA 

So - two step? (Am having hard time seeing this on bb) - also has your comms person been in 
touch w energy's about this letter by any chance? I am assuming so but have forwarded this 
letter to Rula's attention -

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 
1 



----- Original Message -----
From: Michael Lyle <Michael.Lyle@powerauthority.on.ca> 
To: Perun, Halyna N. (ENERGY} 
Cc: Calwell, Carolyn (ENERGY} 
Sent: Tue Nov 15 09:39:S2 2011 
Subject: FW: ARCES Contract Between Greenfield Power Corporation and the OPA .... 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

. 
' 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

-----Original Message----
From: Michael Killeavy 
Sent: November 15, 2011 7:39 AM 
To: Gergory M. Vogt (gvogt@easternpower.on.ca) 
Cc: abirchenough@cogeco.ca 
Subject: ARCES Contract Between Greenfield Power Corporation and the OPA .... 
Importance: High 

Greg, 

Further to your conversation yesterday with Colin Andersen, attached please find the letter 
Colin mentioned. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
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·oronto, Ontario, MSH lTl 
e;i,6-9G9-6288 (office) 
clG-959-5071 (fax) 
c15-520-9788 (cell) 
1ichael. killeavy@powerauthori ty. on. ca 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 15, 201110:02AM 
'Michaei.Lyle@powerauthority.on.ca' 

Subject: Re: ARCES Contract Between Greenfield Power Corporation and the OPA .... 

Ok thank you! 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message -----
From: Michael Lyle <Michael.Lyle@powerauthority.on.ca> 
To: Perun, Halyna N. (ENERGY) 
Sent: Tue Nov 15 09:55:48 2011 
Subject: RE: ARCES Contract Between Greenfield Power Corporation and the OPA .... 

Yes. Our Comms people have been talking. There was an exchange yesterday evening re the Comms 
message when we were pushing for clarity on the 2 step process. It appears now that there 
will be no communication around the letter that went out today and this will await the 
issuance of a 2nd letter. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-603S 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

-----Original Message-----
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From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: November 15, 2011 9:52 AM 
To: Michael Lyle 
Subject: Re: ARCES Contract Between Greenfield Power Corporation and the OPA 

So - two step? (Am having hard time seeing this on bb) - also has your comms person been in 
touch w energy's about this letter by any chance? I am assuming so but have forwarded this 
letter toRula's attention -

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message -----
From: Michael Lyle <Michael.Lyle@powerauthority.on.ca> 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Tue Nov 15 09:39:52 2011 
Subject: FW: ARCES Contract Between Greenfield Power Corporation and the OPA .... 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

-----Original Message----
From: Michael Killeavy 
Sent: November 15, 2011 7:39 AM 
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To: Gergory M. Vogt (gvogt@easternpower.on.ca) 
Cc: abirchenough@cogeco.ca 
Subject: ARCES Contract Between Greenfield Power Corporation and the OPA .... 
Importance: High 

Greg, 

Further to your conversation yesterday with Colin Andersen, attached please find the letter 
Colin mentioned. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 15, 2011 11:31 AM 

To: Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: Contract with Exhibits 
Attachments: ARCES Greenfield South with Exhibits 20090316.pdf 

As per my phone message. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e~mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that Is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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AMENDED AND RESTATED CLEAN ENERGY SUPPLY (ARCES) CONTRACT 

This Amended and Restated Clean Energy Supply Contract (the "ARCES 
Contract") is dated as of the 12'h day of April, 2005 and amended and restated as of the 16'h day 
of March, 2009 (the "Amendment and Restatement Date") between Greenfield South Power 
Corporation, (formerly Greenfield 407 Power Corporation) a corporation incorporated under the 
laws of Ontario (the "Supplier"), and the Ontario Power Authority (the "Buyer"). The Supplier 
and the Buyer are each referred to herein as a "Party" and collectively as the "Parties". 

WHEREAS the Supplier's proposal, among others, was selected by the 
Government of Ontario following a request for proposals dated September 13, 2004, as amended, 
to solicit the long-term supply of approximately 2,500 MW of new clean generating capacity and 
demand-side projects in Ontario (the "2,500 MW RFP"); 

AND WHEREAS the Supplier and the Buyer executed a Clean Energy Supply 
Contract dated as of the 12'h day of April, 2005 (the "Original CES Contract") in order to 
formalize the long-term contractual arrangements for the Supplier to develop and operate the 
Contract Facility, and to supply Electricity and Related Products from the Contract Facility, 
directly or indirectly, to the IESO-Administered Markets or to an End-User (as defmed therein); 

AND WHEREAS, due to events of Force Majeure, the development of the 
Contract Facility has suffered extensive delays; 

AND WHEREAS the Parties wish to amend and restate the Original CES 
Contract and enter into this ARCES Contract in order to provide for amended contractual 
arrangements for the Supplier to develop and operate the Contract Facility; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

ARTICLE 1 
DEFINITIONS 

In addition to the terms defmed elsewhere herein, the following capitalized tem1s shall have the 
meanings stated below when used in this Agreement: 

"2,500 MW RFP" has the meaning ascribed to it in the Recitals. 

"Adjusted Contract Capacity" or "ACC" has the meaning ascribed to it in Exhibit J. 

"Affiliate" means any Person that: (i) Controls a Party; (ii) is Controlled by a Party; or (iii) is 
Controlled by the same Person that Controls a Party. 



"Agreement" means this ARCES Contract as it may be amended, restated or replaced from time 
to time. 

"Amendment and Restatement Date" has the meaning ascribed to it in the Recitals. 

"Ancillary Services" has the meaning ascribed to it in the IESO Market Rules. 

"Annual Average Contract Capacity" means the simple average, expressed in MW, of the 
Summer Contract Capacity and the Winter Contract Capacity. 

"Annual Operating Plan" has the meaning ascribed to it in Section 15.3(b)(ii). 

"Arbitration Panel" has the meaning ascribed to it in Exhibit K. 

"ARCES Contract" has the meaning ascribed to it in the Recitals hereto. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of the 
Income Tax Act (Canada) or that such Persons, as a matter of fact, deal with each other at a 
particular time at arm's length. 

"Assignee" has the meaning ascribed to it in Section 16.5(c). 

"Assignment Period" has the meaning ascribed to it in Section 16.5(e). 

"Assumed Deemed Dispatch Payment" means an amount equivalent to the Monthly Payment 
that would have been payable by the Buyer to the Supplier or payable by the Supplier to the 
Buyer in a given Settlement Month, as the case may be, if the Contract Capacity of the Contract 
Facility had been subject to the Deemed Dispatch Option for all hours in the entire Settlement 
Month. 

"Automatic System Voltage Support" means the capability of the Contract Facility to, both 
automatically and under the direction of the IESO, respond to changes in system voltage in such 
a manner as to control these changes within an acceptable range and which requires the 
automatic or manual adjustment in production or absorption of reactive power by the Contract 
Facility. Automatic System Voltage Support shall be deemed to be provided if the requirements 
set out in Section 2.8(d) have been met. 

"Availability" or "AV" has the meaning ascribed to it in Exhibit E. 

"Average Test Capacity" has the meaning ascribed to it in Section 15.6(d). 

"Bank Act" means the Bank Act (Canada), as amended from time to time. 

"BTU" means British thermal unit (HHV). 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 



"Buyer" means the Ontario Power Authority and its successors and permitted assigns. 

"Buyer Event of Default" has the meaning ascribed to it in Section 10.3. 

"Buyer Security" has the meaning ascribed to it in Exhibit G. 

"Buyer Statement" has the meaning ascribed to it in Section 12.2(g). 

"Buyer's Website" means the website of the Buyer located at URL 
www.powerauthority.on.ca/gp or such other URL as the Buyer may notifY to the Supplier from 
time to time. 

"Cancellation Notice" has the meaning ascribed to it in Exhibit G. 

"Cancelled Directed Dispatch Order", with respect to the Directed Dispatch Option, has the 
meaning ascribed to it in Exhibit G. 

"Capacity Check Test" has the meaning ascribed to it in Section 15.6(a). 

"Capacity Confirmation" has the meaning ascribed to it in Section 15.6(c). 

"Capacity Products" means any products related to the rated, continuous load-carrying 
capability of a generating facility to generate and deliver Electricity at a given time. 

"Capacity Reduction Factor" or "CRF" shall be an amount equivalent to 1.0 until, and to the 
extent, determined otherwise pursuant to Sections 15.6(e) and (f). 

"CES Contract" means a clean energy supply contract entered into by the Ontario Power 
Authority in accordance with the directive issued by the Ontario Minister of Energy to the 
Ontario Power Authority dated March 24, 2005. 

"Claim" means a claim or cause of action in contract, in tort, under any Laws and Regulations or 
otherwise. 

"Clean Energy Supply Contract" means a CES Contract. 

"Commercial Operation" has the meaning ascribed to it in Section 2.6(a). 

"Commercial Operation Date" means the date on which Commercial Operation IS first 
attained. 

"Commercially Reasonable Efforts" means efforts which are designed to enable a Party, 
· directly or indirectly, to satisfY a condition to, or otherwise assist in the consummation of, the 
transactions contemplated by this Agreement and which do not require the performing Party to 
expend any fimds or assume liabilities, other than expenditures and liabilities which are 
reasonable in nature and amount in the context of the transactions contemplated by this 
Agreement. 

"Company Representative" has the meaning ascribed to it in Section 15.1. 



"Completion and Performance Security" has the meaning ascribed to it in Section 6.1 (a). 

"Confidential Information" means all information that has been identified as confidential and 
which is furnished or disclosed by the Disclosing Party and its Representatives to the Receiving 
Party and its Representatives in connection with this Agreement, whether before or after its 
execution, including all new information derived at any time from any such confidential 
information, but excluding: (i) publicly-available information, unless made public by the 
Receiving Party or its Representatives in a manner not pennitted by this Agreement; (ii) 
information already known to the Receiving Party prior to being furnished by the Disclosing 
Party; and (iii) information disclosed to the Receiving Party from a source other than the 
Disclosing Party or its Representatives, if such source is not subject to any agreement with the 
Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) information that is 
independently developed by the Receiving Party. 

"Confidentiality Undertaking" means a confidentiality undertaking in the form of Exhibit W. 

"Connection Agreement" means the agreement entered into by a Transmitter with the Supplier 
with respect to the connection of the Contract Facility to a Transmission System in accordance 
with the Transmission System Code and governing the tenus and conditions of such connection. 

"Connection Cost Recovery Agreement" means the agreement entered into by a Transmitter 
with the Supplier with respect to the recovery of costs with respect to the connection of the 
Contract Facility to a Transmission System in accordance with the Transmission System Code. 

"Connection Costs" mean those costs which are payable by the Supplier related to the reliable 
connection of the Contract Facility to a Transmission System, a Local Distribution System, or an 
End-User Load, as applicable, as more particularly specified pursuant to the System Impact 
Assessment, Customer Impact Assessment, and Connection Impact Assessment, as applicable. 
For greater certainty, Connection Costs shall not include System Upgrade Costs. 

"Connection Point" means the electrical point or points of connection, as defined in the IESO 
Market Rules, between the Contract Facility and the IESO-Controlled Grid and as specified in 
Exhibit A. For certainty, the Connection Point is defined by reference to electrical connection 
points. 

"Contingent Support Payment" or "CSP" means the positive amount, if any, by which the 
Total Monthly Fixed Capacity Payment exceeds the Imputed Net Revenue for a Settlement 
Month, expressed in Dollars and calculated in accordance with Exhibit J. 

"Contract Capacity" means, as applicable, the Summer Contract Capacity or Winter Contract 
Capacity, expressed in MW. 

"Contract Facility" means the extent to which the Facility is used to produce the Contract 
Capacity and Related Products. 

"Contract Facility Amendment" has the meaning ascribed to it in Section 2.1 (c). 



"Contract Heat Rate" or "CHR" means, as applicable, the Summer Contract Heat Rate or the 
Winter Contract I-leal Rate, expressed in MMBTU/MWh using higher heating value. 

"Contract Year" means a twelve (12) month period during the Term which begins on the Term 
Commencement Date or an anniversary date thereof. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control ofthat Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise. 

"Counterparty" has the meaning ascribed to it in Exhibit L. 

"CPI" or "Consumer Price Index" means the consumer price index for "All Items" published 
or established by Statistics Canada (or its successors) for any relevant calendar month in relation 
to the Province of Ontario. 

"CPI8 " has the meaning ascribed to it in Exhibit J. 

"Credit Rating" means, (i) with respect to the Supplier (or the Guarantor, if a Guarantee is in 
place) (A) its long-term senior unsecured debt rating (not supported by third party credit 
enhancement) or (B) the lower of its issuer or corporate credit rating, as applicable, in either case 
being the lower provided by S&P, Moody's or DBRS or any other established and reputable debt 
rating agency, agreed to by the Parties from time to time, each acting reasonably, and (ii) with 
respect to any other Person, its long-tem1 senior unsecured debt rating or its deposit rating as 
provided by Moody's, S&P, DBRS, or, if such Person is a frnancial instih1tion, Fitch IBCA, or 
any other established and reputable rating agency, as agreed to by the Parties, acting reasonably, 
from time to time. 

"Creditworthiness Value" has the meaning ascribed to it in Section 6.4(b). 

"CTG" means a combustion turbine-generator. 

"Customer Impact Assessment" means a study conducted by a Transmitter to assess the impact 
ofthe connection of the Contract Facility on the transmission customers in the area. 

"Day-Ahead Energy Forward Market" means a forward market, established under the IESO 
Market Rules or otherwise, for Electricity or for Electricity and Related Products for each hour 
of a given day, that clears the day before based upon submitted bids to buy and offers to sell, and 
shall include, for purposes of this Agreement, such other mechanisms or an1endments to the 
!ESO Market Rules to enhance pre-dispatch scheduling and unit commitment of generators on a 
day-ahead basis. 

"DBRS" means Dominion Bond Rating Service Limited or its successors. 



"DDO" has the meaning ascribed to it in Exhibit L. 

"Debtor" has the meaning ascribed to it in Exhibit L. 

"Deemed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Interval" or "DDI" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Deemed Shut-Down Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up" or "DeemSU" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up Hour'' has the meaning ascribed to it in Exhibit J. 

"Delivery Point" means the reference point determined in accordance with the IESO Market 
Rules and used for settlement purposes in the real-time markets. 

"Directed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Interval" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Directed Dispatch Order" means a Directed Dispatch Order (DA) or Directed Dispatch Order 
(LT), as applicable. 

"Directed Dispatch Order (DA)" means a daily directed dispatch order issued by the Buyer in 
the form attached as Exhibit 1-1. 

"Directed Dispatch Order (LT)" means a long term directed dispatch order issued by the Buyer 
in the form attached as Exhibit H. 

"Directed Production Interval" has the meaning ascribed thereto in Exhibit J. 

"Directed Shut-Down Hour" is the last hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Directed Start-Up" or "DirSU" has the meaning ascribed to it in Exhibit J. 

"Directed Start-Up Hour" is the first hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Disclosing Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the Buyer or the Supplier, as applicable. 

"Discriminatory Action" has the meaning ascribed to it in Section 13.1. 



"Discriminatory Action Compensation" has the meaning ascribed to it in Section 13.2. 

"Discriminatory Action Compensation Amount" has the meaning ascribed to it m 
Section 13.3(e)(i). 

"Discriminatory Action Compensation Notice" has the meanmg ascribed to it m 
Section 13.3(e)(i). 

"Dispatch Rights" has the meaning ascribed to it in Section 3.1. 

"Dispatcher" has the meaning ascribed to it in Section 3.3. 

"Dollars", or"$" means Canadian dollars and cents. 

"Electricity" means electric energy. 

"Electricity Act" means the Electricity Act, 1998 (Ontario), as amended or replaced from time to 
time. 

"Emission Reduction Credits" means the credits associated with the amount of emissions to the 
air avoided by reducing the emissions below the lower of actual historical emissions or 
regulatory limits, including "emission reduction credits" as defined in 0. Reg. 397/01 made 
under the Environmental Protection Act (Ontario), as amended from time to time, or such other 
regulation as may be promulgated under the Environmental Protection Act (Ontario). 

"End-User" means a Person who owns or operates an End-User Load. 

"End-User Load" means a load facility which utilizes electricity supplied through a direct 
connection to the Transmission System, the Local Distribution System or the Facility. 

"Environmental and Site Plan Milestone Approvals" means all environmental and site plan 
approvals and permits necessary or appropriate for construction of the Facility to commence 
(including site preparation and installation or transportation of equipment to the site). 

"Environmental Attributes" means environmental attributes associated with a generating 
facility having decreased environmental impacts, and includes: 

(a) rights to any fungible or non-fungible attributes, whether ansmg from the 
generating facility itself, from the interaction of the generating facility with the 
IESO-Controlled Grid or because of applicable legislation or voluntary programs 
established by Governmental Authorities; 

(b) any and all rights relating to the nature of the energy source as may be defmed 
and awarded through applicable legislation or voluntary programs. Specific 
environmental attributes include ownership rights to Emission Reduction Credits 
or entitlements resulting from interaction of the generating facility with the IESO
Controlled Grid, or as specified by applicable legislation or voluntary programs, 
and the right to qualify and register these with competent authorities; and 



(c) all revenues, entitlements, benefits, and other proceeds arising from or related to 
the foregoing. 

"EPC Contract" means the engineering, procurement and construction contract for the Contract 
Facility entered into by the Supplier and the EPC Contractor. 

"EPC Contractor" means the contractor engaged by the Supplier to perfom1 the engineering, 
procurement and construction of the Contract Facility. 

"EPT" means Eastern Prevailing Time. 

"Equipment" has the meaning ascribed thereto in Section 2.10(b)(ii). 

"EST" means the Eastern Standard Tin1e applicable in the JESO-Administered Markets, as set 
forth in the IESO Market Rules. 

"Event of Default" means a Supplier Event of Default or a Buyer Event of Default. 

"Expiry" has the meaning ascribed to it in Exhibit L. 

"Exposure Amount" has the meaning ascribed to it in Exhibit G. 

"Exposure Threshold Amount" has the meaning ascribed to it in Exhibit G. 

"Facility" means the generation facility to be developed, constructed, owned, and operated by 
the Supplier, as described in Exhibit A hereto. 

"Final Capacity Check Test" has the meaning ascribed to it in Section 15.6(f). 

"Financial Closing" means the first date on which drawdown is permissible under the credit 
facility for the financing of the Contract Facility or, in the event that financing of the Contract 
Facility does not include a credit facility, the first date on which funding is otherwise available 
and dedicated for the fmancing of the Contract Facility. 

"Financial Indicators" means the Tangible Net Worth and the Credit Rating. 

"FIPPA" means the Freedom of Information and Protection of Privacy Act (Ontario), as 
amended or supplemented from tin1e to tin1e. 

"FIPPA Records" has the meaning ascribed to it in Section 8.5. 

"Fitch IBCA" means Fitch IBCA, Duff & Phelps, a division of Fitch Inc., or its successors. 

"Force Majeure" has the meaning ascribed to it in Section 11.3. 

"Force Majeure Available Capacity" has the meaning ascribed to it in Exhibit J. 

"Force Majeure Capacity Reduction Factor" or "FMCRF" has the meaning ascribed to it in 
Exhibit J. 



"Force Majeure Outage Capacity" or "FMOC" has the meaning ascribed to it in Exhibit J. 

"Force Majeure Outage Hour" or "FMOH" has the meaning ascribed to it in Exhibit J. 

"Further Capacity Check Test" has the meaning ascribed to it in Section 15.6(d). 

"Future Contract Related Products" means all Related Products that relate to the Contract 
Capacity and that were not capable of being traded by the Supplier in the IESO-Administered 
Markets or other markets on or before the date of this Agreement, but shall not include steam and 
hot water produced by the Contract Facility. 

"GAAP" means Canadian or U.S. generally accepted accounting principles approved or 
recommended from time to time by the Canadian Institute of Chartered Accountants or the 
Financial Accounting Standards Board, as applicable, or any successor institutes, applied on a 
consistent basis. 

"Gas" means natural gas as supplied by pipeline. 

"Gas Cancellation Amount" or "GCAm" has the meaning ascribed to it in Exhibit J. 

"Gas Cancellation Price" or "GCPd" has the meaning ascribed to it in Exhibit J. 

"Gas Cancellation Volume" or "GCVd" has the meaning ascribed to it in Exh1bit J. 

"Gas Price" or "GPd" means either Gas Price (DA) or Gas Price (LT), as applicable. 

"Gas Price (DA)'' or "GP(DA)d" means the "day-ahead" price of natural gas applicable for day 
"d', determined in accordance with the Gas Price Index (DA), and converted from US dollars 
per MMBTU into Dollars per MMBTU as follows: the Gas Price (DA) applicable during each 
day "d', which is posted on the Gas Price Index (DA) on day "d-1" (which for purposes of the 
Gas Price Index (DA) shall be the last Business Day prior to day "d') will be converted from US 
dollars to Dollars utilizing the Bank of Canada noon spot exchange rate between US dollars and 
Dollars on day "d-1". 

"Gas Price (LT)" or "GP(LT)d" means the "long-term" price of natural gas applicable for day 
"d', in Dollars per MMBTU, determined in accordance with Exhibit G. 

"Gas Price Index (DA)'' means the Union Dawn Daily Spot Gas Price Index (day ahead) 
administered by NGx. 

"Gas Price Redetermination Date" has the meaning ascribed to it in Section l.IO(c). 

"Gas Provider" has the meaning ascribed to it in Exhibit G. 

"Gas Sale Transaction Costs" or "GSTC" has the meaning ascribed to it in Exhibit J. 

"Good Engineering and Operating Practices" means any of the practices, methods and 
activities adopted by a significant portion of the North American electric utility indnstry as good 
practices applicable to the design, building, and operation of generation facilities of similar type, 



size and capacity or any of the practices, methods or activities which, in the exercise of skill, 
diligence, prudence, foresight and reasonable judgement by a prudent generator in light of the 
facts known at the time the decision was made, could reasonably have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety, expedition and Laws and Regulations. Good Engineering and Operating 
Practices are not intended to be linaited to the optimum practices, methods or acts to the 
exclusion of all others, but rather are intended to delineate acceptable practices, methods, or acts 
generally accepted in the North American electric utility industry. Without limiting the 
generality of the foregoing and in respect of the operation of the Contract Facility, Good 
Engineering and Operating Practices include making Commercially Reasonable Efforts to ensure 
that: 

(a) adequate materials, resources and supplies, including fuel, are available to meet 
the Contract Facility's needs under reasonable conditions and reasonably 
anticipated abnormal conditions; 

(b) sufficient operating personnel are available and are adequately experienced and 
trained to operate the Contract Facility properly, efficiently and taking into 
account manufacturers' guidelines and specifications and are capable of 
responding to abnormal conditions; 

(c) preventative, routine and non-routine maintenance and repairs are performed on a 
basis that ensures reliable long-term and safe operation and taking into account 
manufacturers' recommendations and are performed by lmowledgeable, trained 
and experienced personnel utilising proper equipment, tools and procedures; and 

(d) appropriate monitoring and testing is done to ensure equipment is functioning as 
designed and to provide assurance that equipment will function properly under 
both normal and abnormal conditions. 

"Government of Canada" means Her Majesty the Queen in right of Canada. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federa~ provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other Jaw, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the IESO, the OEB, 
the Electrical Safety Authority, and any Person acting under the authority of any Governmental 
Authority, but excluding the Ontario Power Authority. 

"GST" means the goods and services tax exigible pursuant to the Excise Tax Act (Canada), as 
amended from tinae to tinae. 

"Guarantee" has the meaning ascribed to it in Section 6.4(a). 

"Guaranteed Obligations" has the meaning ascribed to it in Exhibit D. 



"Guarantor" has the meaning ascribed to it in Section 6.4(a). 

"HHV" means higher heating value. 

"HOEP" or "Hourly Ontario Energy Price" has the meaning provided to it in the IESO Market 
Rules, and expressed in Do !Iars per MWh. 

"IBC Forms 4042 and 4047" means Insurance Bureau of Canada Forms 4042 and 4047, as each 
may be amended or replaced from time to time. 

"IE Certificate" has the meaning ascribed to it in Section 2.6(a)(i). 

"IESO" means the Independent Electricity System Operator established under Part II of the 
Electricity Act, or its successor. 

"IESO-Administered Markets" has the meaning ascribed to it by the IESO Market Rules. 

"IESO-Controlled Grid" has the meaning ascribed to it by the !ESO Market Rules. 

"JESO Market Rules" means the rules governing the IESO-Controlled Grid and establishing 
and governing the IESO-Administered Markets, together with all market manuals, policies, and 
guidelines issued by the IESO, all as amended or replaced fi:om time to time. 

"Imputed Gt·oss Energy Market Revenue" or "IGEMR" is the total gross revenue deemed to 
be earned by the Supplier for the Contract Facility for a Settlement Month, as calculated in 
accordance with Exhibit J. 

"Imputed Net Revenue" or "INR" means, for a Settlement Month, the Imputed Gross Energy 
Market Revenue less the Imputed Variable Energy Cost, as calculated in accordance with Exhibit 
], 

"Imputed Production" or "IP" means, for a specified period within the Term, the aggregate 
amount of Electricity, expressed in MWh, imputed to be produced by the Contract Facility in 
accordance with Exhibit J. 

"Imputed Production Hour" or "IPH" is a Directed Dispatch Hour or Deemed Dispatch Hour, 
as applicable. 

"Imputed Production Interval" or "IPI" is a Directed Dispatch Interval or Deemed Dispatch 
Interval, as applicable. 

"Imputed Shut-Down Hour" is a Directed Shut-Down Hour or a Deemed Shut-Down Hour, as 
applicable. 

"Imputed Start-Up" or "ISU" has the meaning ascribed to it in Exhibit J. 

"Imputed Start-Up Hour" is a Directed Start-Up Hour or a Deemed Start-Up Hour, as 
applicable. 



"Imputed Variable Energy Cost" or "IVEC" means the total Variable Energy Cost in relation 
to the Imputed Production as calculated in accordance with Exhibit J. 

"including" means"including, without limitation". 

"Indemnifiable Loss" has the meaning ascribed to it in Section 14.3. 

"Indemnitees" has the meaning ascribed to it in Section 14.3. 

"Independent Engineer" has the meaning ascribed to it in Section 2.6{c). 

"Insolvency Legislation" means the Bankruptcy and insolvency Act (Canada), the Winding Up 
and Restmcturing Act (Canada) and the Companies' Creditors Arrangement Act (Canada) and 
the bankruptcy, insolvency, creditor protection or similar laws of any other jurisdiction 
(regardless of the jurisdiction of such application or competence of such law), as they may be 
amended from time to time. 

"Interest Rate" means the annual rate of interest established by the Royal Ban1c of Canada or its 
successor, from time to time, as the interest rate it will charge for demand loans in Dollars to its 
commercial customers in Canada and which it designates as its "prime rate" based on a year of 
365 or 366 days, as applicable. Any change in such prime rate shall be effective automatically 
on the date such change is announced by the Royal Bank of Canada. 

"IPIH" has the meaning ascribed to it in Exhibit J. 

"ITA" means the income Tax Act (Canada), as amended from time to time. 

"kV" means kilovolts. 

"kW" means kilowatt. 

"KWh" means kilowatt hour 

"Laws and Regulations" means: 

(a) applicable Canadian federal, provincial or municipal laws, orders-in-council, by
laws, codes, rules, policies, regulations and statutes; 

(b) applicable orders, decisions, codes, judgments, injunctions, decrees, awards and 
writs of any court, tribunal, arbitrator, Governmental Authority or other Person 
having jurisdiction; 

{c) applicable rulings and conditions of any licence, permit, certificate, registration, 
authorization, consent and approval issued by a Governmental Authority; 

(d) any requirements under or prescribed by applicable common law; and 

(e) the IESO Market Rules, as well as any manuals or interpretation bulletins issued 
by the IESO from time to time that are binding on the Supplier. 



"Letter of Credit" means one or more irrevocable and unconditional standby letters of credit 
issued by a financial institution and respect of which there is not a Negative Outlook or other 
Material Adverse Effect and listed in either Schedule I or II of the Bank Act (Canada) or such 
other financial institution and having a minimum Credit Rating of (i) A- with S&P, (ii) A3 with 
Moody's, (iii) A (low) with DBRS, or (iv) A- with Fitch IBCA, in substantially the form 
attached as Exhibit C or in a form acceptable to the Buyer, acting reasonably, and otherwise 
conforming to the provisions of Section 6.3. 

"Locational Marginal Pricing" or "LMP" means the form of pricing of Electricity, as 
determined and modified by the IESO from time to time, to be considered and implemented by 
the lESO, if at all, based upon a non-uniform, real-time, price of Electricity at each point, node, 
zone or other price reference location on the IESO-Controlled Grid and having the effect that 
such real-time prices reflect the costs of transmission congestion. 

"Long Term Operating Plan" has the meaning ascribed to it in Section 15.3(b)(i). 

"Market Price" means the spot price per MWh for Electricity in the IESO-Administered 
Markets applicable to the class of generator to which the Supplier belongs in accordance with the 
IESO Market Rules. 

"Market Settlement Charges" means all market settlement amounts and charges described in 
Chapter 9 of the IESO Market Rules. 

"Material Adverse Effect" means any change (or changes taken together) in, or effect on, the 
affected Person that materially and adversely affects the ability of such Person to perfom1 its 
obligations hereunder, where such Person is a Party, or whether or not such Person is a Party, 
any change that materially and adversely affects the business or fmancial prospects of such 
Person, including a Negative Outlook with respect to such Person, or the ability of such Person 
to carry out obligations contemplated hereunder, including without limitation obligations under a 
guarantee or a letter of credit. 

"Max lncrementy" has the meaning ascribed to it in Exhibit J. 

"Maximum Guarantee Amount" has the meaning ascribed to it in Exhibit D. 

"Metering Plan" means a report that is provided by the Supplier to the Buyer and that (a) 
verifies that the revenue-quality interval meters conform with Measurement Canada Regulations, 
and (b) provides all required information, and equipment specifications needed to penni! the 
Buyer to remotely access, verify, adjust, and/or total revenue meter readings to accurately 
calculate the generator output at the Delivery Point net of any Station Service Loads, and which 
is updated promptly, and, in any event, within ten (I 0) Business Days after any change to the 
metering installation occurs. 

"Milestone Dates" means those dates set forth in the second column of the table contained in 
Exhibit F, with respect to the attainment of the corresponding Milestone Events set out in the 
first column of the table contained in Exhibit F. 



"Milestone Events" means those events set forth in the frrst column of the table contained in 
Exhibit F which are considered critical by the Parties for the timely construction, financing, 
completion and operation of the Contract Facility, and which are to be completed by the 
corresponding Milestone Dates. 

"MMBTU" means one million BTUs. 

"Monthly Payment" has the meaning ascribed to it in Section 4.2. 

"Moody's" means Moody's Investors Service, Inc. or its successor. 

"MW" means megawatt. 

"MWh" means megawatt hour. 

"Nameplate Capacity" means the rated, continuous load-carrying capability, expressed in MW, 
of the Facility to generate and deliver Electricity at a given time as set out in Exhibit B, and 
which includes the Contract Capacity. 

"Negative Interval Net Revenue Recapture" or "NINRR" has the meaning ascribed to it in 
Exhibit J. 

"Negative Outlook" means, with respect to any credit rating agency providing a Credit Rating 
for purposes of this Agreement, a potential or threatened downgrade to the Credit Rating of any 
Person and, with respect to any fmancial institution providing a Letter of Credit, any material 
deterioration of any of the Financial Indicators, or other material adverse effect, with respect to 
such financial institution such that the Buyer has grounds for believing that the Letter of Credit 
may not be honoured if and when the Buyer seeks to daily draw upon it. 

"Net Revenue Requirement" or "NRRy" means the amount, expressed in Dollars per MW
month for any given Settlement Month, as set out in Exhibit B as being applicable for such 
month, and subject to indexation as set out in Exhibit J. 

"Net Revenue Requirement Indexing Factor" or "NRRIF" has the meaning ascribed to it in 
Exhibit J. 

"New Agreement" means a new agreement substantially in the form of this Agreement, which is 
to be entered into with a Secured Lender who is at Arm's Length with the Supplier or a Person 
identified by such Secured Lender following termination of this Agreement, as set out in Section 
12.2(g). 

"NGx" means the Natural Gas Exchange of the Toronto Stock Exchange, or its successor. 

"Notice of Discriminatory Action" has the meaning ascribed to it in Section 13.3(a). 

"Notice of Dispute" has the meaning ascribed to it in Section 13.3(b). 

"NRR8" has the meaning ascribed to it in Exhibit J. 



"O&M Cost" or "O&M" means the costs required to operate and maintain the Contract Facility, 
as set out in Exhibit B, as adjusted from time to time in accordance with Exhibit J. 

"O&My'' and "O&My.1" mean the O&M Costs for Contract Year "y" and "y-1", respectively. 

"OEB" means the Ontario Energy Board, or its successor. 

"Ontario Emissions Trading Program" or "OETP" means the Ontario Emissions Trading 
Program operating under Regulation 397/01 of the Enviromnenta/ Protection Act (Ontario). 

"Original CES Contract" has the meaning ascribed to it in the Recitals. 

"Other Suppliers" means all of the other suppliers that have with the Buyer aCES Contract or 
other bilateral arrangements with the Buyer similar in nature to this Agreement or to a CES 
Contract. 

"Outage" means the removal of equipment from service, unavailability for connection of 
equipment or temporary de-rating, restriction of use or reduction in performance of equipment 
for any reason, including to permit the performance of inspections, tests, repairs or maintenance 
on equipment, which results in a partial or total interruption in the ability ofthe Contract Facility 
to make the Contract Capacity available and deliver the Electricity from the Contract Facility. 
For greater certainty, in the event that the capacity of the Facility is de-rated, the amount by 
which such capacity is reduced shall be deemed to first reduce the Supplier's Capacity, with any 
excess of the reduction of the capacity over the Supplier's Capacity then being deemed to reduce 
the Contract Capacity. 

"Outage HOEP" or "OHOEP" has the meaning ascribed to it in Exhibit J. 

"Outage Hours" means the duration, expressed in hours, of any Outages. 

"Party" means each of the Supplier and the Buyer, and the Supplier and the Buyer are 
collectively referred to as the "Parties". 

"Payment Date" has the meaning ascribed to it in Section 5.3. 

"Person" means a natural person, firm, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Planned Outage" means an Outage which is planned and intentional, and has been disclosed to 
the Buyer pursuant to Section 15.3(b)(ii)(B) or Section 15.3(b)(iv). 

"Pre-Dispatch Price" means the pre-dispatch price for Electricity, being the hourly price 
detennined from the Pre-Dispatch Schedule for a specified number of hours in advance of 
clearing of the Real-Time Market, as determined by the IESO-Administered Markets. 

"Pre-Dispatch Schedule" has the meaning ascribed to it in the IESO Market Rules. 



"Preliminary Notice" has the meaning ascribed to it in Section 13.3(a). 

"Price Evolution Event" has the meaning ascribed to it in Section 1.8(b). 

"Price Unavailability Event" has the meaning ascribed to it in Section I .9(b). 

"Priority Electrical Zone" means an electrical area identified as a Priority Electrical Zone in 
Appendix 0 of the 2,500 MW RFP. 

"Proposal" means the proposal submission made by the Supplier in response to the 2,500 MW 
RFP in respect of constructing and developing the Contract Facility and which was selected by 
the Ontario Power Authority, and all clarifications in respect of such Proposal provided by the 
Supplier in writing as requested by or on behalf of the Ontario Power Authority from time to 
time in accordance with the 2,500 MW RFP prior to the date of this Agreement. 

"PST" means the Ontario provincial sales tax exigible under the Retail Sales Tax Act (Ontario), 
as amended from time to time. 

"Real-Time Market" has the meaning ascribed to it in the IE SO Market Rules. 

"Receiving Party", with respect to Confidential Information, is the Party receiving Confidential 
Information and may be Buyer or the Supplier, as applicable. 

"Records" means any recorded information in any form: (a) provided by the Buyer to the 
Supplier, or provided by the Supplier to the Buyer, for purposes of this Agreement, or (b) created 
by the Supplier in the performance of this Agreement. 

"Related Products" means all Capacity Products, Ancillary Services, transmission rights, any 
Environmental Attributes, and any other products or services that may be provided by the 
Contract Facility from time to time (including steam and hot water produced by the Contract 
Facility), that may be traded in the IESO-Administered Markets or other markets, or otherwise 
sold, and which shall be deemed to include products and services for which no market may exist, 
such as capacity reserves. 

"Replacement Guarantee" has the meaning ascribed to it in Section 6.4(c). 

"Replacement Price" has the meaning ascribed to it in Sections 1.7(b)(i) and 1.8(b)(i), as 
applicable. 

"Replacement Provision(s)" has the meaning ascribed to it in Sections 1.7(b)(ii), 1.9(b) and 
I.IO(d), as applicable. 

"Reportable Events" means any one or more of the following: 

(a) obtain regulatory approvals, including municipal site plan approvals and 
environmental permitting, to allow construction to commence for the Contract 
Facility; 



(b) completion of connection assessments, including receipt of approvals from the 
IESO, and the Transmitter as applicable; 

(c) execution of the EPC Contract in respect of the Contract Facility; 

(d) Financial Closing in respect of the Contract Facility; 

(e) ordering of major equipment for the Contract Facility; 

(f) delivery of major equipment for the Contract Facility; 

(g) commencement of construction of the Contract Facility; 

(h) connection of the Contract Facility to the Transmission System; 

(i) testing and commissioning ofthe Contract Facility; and 

U) Commercial Operation. 

"Reported Outage Availability Capacity" has the meaning ascribed thereto in Exhibit J. 

"Representatives" means a Party's directors, officers, employees, auditors, consultants 
(including economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case of the Buyer, shall include without limitation any Person fi·om time to time appointed as 
the Dispatcher, and the agents and advisors of such Persons. While the Buyer is the Ontario 
Power Authority, this definition shall also include the Governn1ent of Ontario, the IESO, and 
their respective directors, officers, employees, auditors, consultants (including economic and 
legal advisors), contractors and agents. 

"Request" has the meaning ascribed to it in Exhibit K. 

"Revenue Sharing Payment" or "RSP" means the pos1l!ve amount, if any, by which the 
Imputed Net Revenue exceeds the Total Monthly Fixed Capacity Payment, expressed in Dollars, 
and calculated in accordance with Exhibit J. 

"RFCRP" has the meaning ascribed to it in Exhibit J. 

"RFFC" has the meaning ascribed to it in Exhibit J. 

"ROC" or "Reported Outage Capacity" has the meaning ascribed to it in Exhibit J. 

"ROH'' or "Reported Outage Hour" has the meaning ascribed to it in Exhibit J. 

"Rules" has the meaning ascribed to it in Exhibit K. 

"S&P" means the Standard and Poors Rating Group (a division of McGraw-Hill Inc.) or its 
successors. 

"Secured Lender" means a lender under a Secured Lender's Security Agreement. 



"Secured Lender's Security Agreement" means an agreement or instrument, including a deed 
of trust or similar instrument securing loans, notes, bonds or debentures or other indebtedness, 
liabilities or obligations, containing a charge, mortgage, pledge, security interest, assignment, 
sublease, deed of trust or sin1ilar instrument with respect to all or any part of the Supplier's 
Interest granted by the Supplier that is security for any indebtedness, liability or obligation of the 
Supplier, together with any amendment, change, supplement, restatement, extension, renewal or 
modification thereof. 

"Senior Conference" has the meaning ascribed to it in Section 16.1. 

"Settlement Month" has the meaning ascribed to it in Section 5.2, provided that if the remaining 
Term is less than one calendar month, the Settlement Month shall be the remaining Term of this 
Agreement. 

"Start-Up Costs" or "SUC•" means the costs to start up the Contract Facility as required by this 
Agreement, and calculated, with respect to day "cf', as the number of MMBTU per start-up set 
out in Exhibit B multiplied by the Gas Price. 

"Statement" has the meaning ascribed to it in Section 5.2. 

"Station Service Loads" means energy consumed to power the on-site maintenance and 
operation of generation facilities but excludes energy consumed in association with activities 
which could be ceased or moved to other locations without impeding the normal and safe 
operation of the Contract Facility. 

"Sum" has the meaning ascribed thereto in Section 10.2(e)(i). 

"Summer Contract Capacity" means that portion of the Nameplate Capacity set out in Exhibit 
B, and expressed in MW, as being applicable for the calendar months of May through October, 
inclusive. 

"Summer Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed in 
MMBTU/MWh using higher heating value, as being applicable for the calendar months of May 
through October, inclusive. 

"Supplier" means Greenfield South Power Corporation, and, subject to Section 16.5, includes 
any successor to Greenfield South Power Corporation resulting from any merger, arrangement or 
other reorganization of or including Greenfield South Power Corporation or any continuance 
under the laws of another jurisdiction or permitted assignee. 

"Supplier Event of Default" has the meaning ascribed to it in Section 1 0.1. 

"Supplier Indemnitees" has the meaning ascribed thereto in Section 14.6(c). 

"Supplier Non-acceptance Notice" has the meaning ascribed to it in Section 13.3(e). 

"Supplier's Capacity" means that amount of capacity, expressed in MW, set out in Exhibit "B 
that is equivalent to the Nameplate Capacity less the Contract Capacity. 



"Supplier's Interest" means the right, title and interest of the Supplier in or to the Contract 
Facility and this Agreement, or any benefit or advantage of any of the foregoing. 

"Suppliers" has the meaning ascribed to it in Exhibit K. 

"System Impact Assessment" means a study conducted by the IESO pursuant to section 6.1.5 of 
Chapter 4 of the IESO Market Rules, to assess the impact of a new connection of the Contract 
Facility to the IESO-Controlled Grid, or of the modification of an existing connection of the 
Contract Facility to the IE SO-Controlled Grid on the reliability of the integrated power system 

"System Upgrade Costs" means all costs for facilities incurred by Transmitters or Local 
Distribution Companies and invoiced to the Supplier, in relation to System Upgrades, and which 
may include design, engineering, procurement, construction, installation and commissioning 
costs, as determined in accordance with the Transmitters' or Local Distribution Companies' 
respective policies and procedures and by the OEB, if necessary, and as amended pursuant to 
Section 2.3(e). For greater certainty, System Upgrade Costs shall not include c;mmection Costs. 

"System Upgrades" means all additions, improvements, and upgrades to the Transmission 
System and Local Distribution System to be built by a Transmitter or LDC that are (or will be) 
detennined to be required to ensure the reliable delivery of Electricity from new generating 
capacity to loads in the Province of Ontario. 

"Tangible Net Wo1ih" means in respect of the Supplier or a Guarantor, at any time and without 
duplication, an amount detennined in accordance with GAAP, and calculated as (a) the 
aggregate book value of all assets, minus (b) the aggregate book value of all liabilities, minus (c) 
the sum of any amounts shown on account of patents, patent applications, service marks, 
industrial designs, copyrights, trade marks and trade names, and licenses, prepaid assets, 
goodwill and all other intangibles. 

"Taxes" means all ad valorem, property, occupation, severance, production, transmission, utility, 
gross production, gross receipts, sales, use, excise and other taxes, governmental charges, 
licenses, permits and assessments, other than (i) GST and PST and (ii) taxes based on profits, net 
income or net worth. 

"Term" has the meaning ascribed to it in Section 9.l(h). 

"Term Commencement Date" has the meaning ascribed to it in Section 9.l(b). 

"Termination Date" means the date on which this Agreement tenninates as a result of an early 
temrination of this Agreement in accordance with this Agreement. 

"Termination Notice" has the meaning ascribed to it in Exhibit L. 

"Test Protocol" has the meaning ascribed thereto in Section 15.6(a). 

"Total Monthly Fixed Capacity Payment" or "TMFCPm" means the total monthly fixed 
capacity payment applicable to the Contract Facility for a Settlement Month, expressed in$, and 
calculated in accordance with Exl1ibit J. 



"Transmission System" means a system for conveying Electricity at voltages of more than 50 
k V and includes any structures, equipment or other things used for that purpose. 

"Transmission System Code" means the code approved by the OEB and in effect from time to 
time, which, among other things, sets the standards for a Transmitter's existing Transmission 
System and for expanding the Transmitter's transmission facilities in order to connect new 
customers to it or accommodate increase in capacity or load of existing customers. 

"Transmitter" means a Person licensed as a "transmitter" by the OEB in connection with a 
Transmission System. 

"Variable Energy Cost" means the amount calculated on a daily basis in accordance with 
Exhibit J, and which is abbreviated as "VECd"· 

"Winter Contract Capacity" means that portion of the Nameplate Capacity, expressed in MW, 
set out in Exhibit B, as being applicable for the calendar months of November through April, 
inclusive. 

"Winter Contract Heat Rate" means the heat rate expressed in MMBTU/MWh using higher 
heating value, as set out in Exhibit B, as being applicable for the calendar months of November 
through April, inclusive. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
Exhibit B 
Exhibit C 
ExJ1ibit D 
Exhibit E 
Exhibit F 
ExJ1ibit G 
Exhibit H 
Exhibit I 
Exhibit J 
Exhibit K 
Exhibit L 
ExJ1ibit M 
Exhibit N 
Exhibit 0 
Exhibit P 
Exhibit Q 
Exhibit R 
ExhibitS 
Exhibit T 
Exhibit U 
Exhibit V 

Summary of Contract Facility 
Contract Capacity, Net Revenue Requirement, and Other Stated Variables 
Form ofirrevocable Standby Letter of Credit 
Form of Guarantee 
Determination of Availability 
Milestone Events and Milestone Dates for the Contract Facility 
Dispatch Options 
Form of Directed Dispatch Order 
Form of Force Majeure Notice 
Calculation ofCSP and RSP 
Arbitration Procedures Applicable to Sections 1.6 to 1.10 inclusive 
Form of Buyer Guarantee to Support Directed Dispatch (LT) 
Section 16.7 Test Conditions 
Fom1 of Acknowledgement of Secured Lender's Rights 
Form of Quarterly Progress Reports 
[Intentionally Deleted] 
Form of Long Term Operating Plan 
Form of Annual Operating Plan 
Form of Certificate of Liability Insurance 
Form of Certificate of Property Insurance 
Form of Supplier's Certificate for Commercial Operation 
Form of Company Representative Notice 



Exhibit W 
Exhibit X 

Fom1 of Confidentiality Undertaking 
_Fom1 of Certificate oflndependent Engineer 

Exhibits I, 0, Q, R, S, T, U, V, W and X reflect the corresponding forms appearing on the 
Buyer's Website as at the Amendment and Restatement Date. The Supplier acknowledges and 
agrees that the Buyer may, at any time and from tin1e to tin1e after the date hereof, acting 
reasonably, without notice to the Supplier, amend or replace each such form of certificate, notice 
or report, and post such amended or replacement form on the Buyer's Website, and thereafter 
such amended or replaced form as it appears on the Buyer's Website shall replace and shall be 
used by the Supplier or the Buyer, as the case may be, in the stead of the then current form. It 
shall be the responsibility of the Supplier to ensure that the latest draft of the relevant form, as 
posted on the Buyer's Website, is used. 

1.3 Headings and Table of Contents 

The inclusion of headings and a table of contents in this Agreement are for convenience of 
reference only and shall not affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words in1porting the singular include 
the plural and vice versa and words in1porting gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Dollars. 

1.6 lESO Market Rules and Statutes 

(a) Unless otherwise expressly stipulated, any reference in this Agreement to the 
JESO Market Rules or to a statute or to a regulation or rule promulgated under a 
statute or to any provision of a statute, regulation or rule shall be a reference to 
the JESO Market Rules, statute, regulation, rule or provision as amended, re
enacted or replaced from tin1e to tin1e. In the event of any conflict or 
inconsistency with the IESO Market Rules and the tem of this Agreement, the 
IESO Market Rules shall govern to the extent of such conflict or inconsistency. 

(b) To the extent that there is a change in the IESO Market Rules following the date 
hereof, such that the Supplier's economics as contemplated hereunder after the 
introduction of such change do not substantially reflect the Supplier's economics 
as contemplated hereunder prior to the introduction of such change, then: 

(i) either Party shall notify the other Party promptly and, in any event, within 
ten (I 0) Business Days upon becoming aware of the consequences of such 
change; 



(ii) the Parties and, at the Buyer's discretion, those Other Suppliers who are 
required by the Buyer to participate, shall engage in good faith 
negotiations to amend this Agreement and the respective agreements of 
those Other Suppliers on the basis that such amendments together with the 
change in the IESO Market Rules will substantially reflect the economics 
as contemplated hereunder of the Supplier and, at the Buyer's discretion, 
those Other Suppliers, prior to the introduction of such change in the IESO 
Market Rules; and 

(iii) if the Parties fail to reach agreement on the amendments described in 
Section 1.6(b)(ii) within sixty (60) days after the change in the IESO 
Market Rules became effective, the matter shall be determined by 
mandatory and binding arbitration, from which there shall be no appeal, 
with such arbitration(s) to be conducted in accordance with the procedures 
set out in Exhibit K. However, if the Supplier fails to participate in such 
arbitration, the Supplier acknowledges that it waives its right to participate 
in such arbitration, which shall nevertheless proceed, and the Supplier 
shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such 
award of the Arbitration Panel set out in Section 1.6(c)(iii). 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.6(b)(iii); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel made pursuant to Section 1.6(b)(iii); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.6(b)(iii), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date that the change in the IESO Market Rules became effective. 

(d) This Section 1.6 shall not apply to the circumstances addressed in Sections 1.7, 
1.8, 1.9, and 1.10, or 2.12. 

1. 7 Introduction of the Day-Ahead Energy Fonvard Market 

(a) If (i) the IESO has made an announcement that the Day-Ahead Energy Forward 
Market is likely to be opened within the succeeding twelve (12) calendar months, 
and (ii) the amendments to the IESO Market Rules for the Day-Ahead Energy 
Forward Market have been substantially developed by the IESO, the Buyer shall 
propose a Replacement Price and Replacement Provision(s), based on Sections 
1.7(b) and 1.7(c), to the Supplier and, at the Buyer's discretion, those Other 
Suppliers who are required by the Buyer to participate. If the Parties are unable to 



agree on the Buyer's proposal or that of the Supplier or any of those Other 
Suppliers, as the case may be, within sixty (60) days after the date the Day-Ahead 
Energy Forward Market is opened for operation in Ontario, then the Replacement 
Price and the Replacement Provision(s), as applicable, shall be detem1ined by 
mandatory and binding arbitration, from which there shall be no appeal, with such 
arbitration(s) to be conducted in accordance with the procedures set out in Exhibit 
K. However, if the Supplier fails to participate in such arbitration, the Supplier 
acknowledges that it waives its right to participate in such arbitration, which shall 
nevertheless proceed, and the Supplier shall be bound by the award of the 
Arbitration Panel and the subsequent amendments to this Agreement made by the 
Buyer to inlplement such award of the Arbitration Panel set out in Section 
1.7( d)(iii). 

(b) For purposes of Section 1.7(a), the Replacement Price and the Replacement 
Provision(s) will be based on the following principles, with such modifications to 
take effect from and after the date set out in Section 1.7(d): 

(i) in Exhibit J, all references to HOEP will be replaced with an hourly 
Electricity price established under the Day-Ahead Energy Forward Market 
(the "Replacement Price"), and 

(ii) in Exhibit J, all references to Imputed Start-Up Hour and Imputed Shut
Down Hour shall continue, but shall be modified (the "Replacement 
Provision(s)") by using information or prices made available under the 
Day-Ahead Energy Forward Market to deem an operating pattern for a 
facility with the attributes as set out in this Agreement that emulates a 
facility's commitment to maximize deemed operation during hours of 
positive Imputed Net Revenue and minimize deemed operation during 
hours of negative Imputed Net Revenue, with due consideration for 
compensatory market-based payments that may be made available to such 
generators to offset incurred but non-recovered costs. 

(c) For purposes of Section 1.7(a), the following additional principles shall apply in 
ExJ1ibit J if the Day-Ahead Energy Forward Market is opened for operation: 

(i) Start-Up Costs shall continue to be inlputed for only one (!) Deemed 
Start-Up or Directed Start-Up per day in accordance with Exhibit J; 

(ii) the Contract Facility shall continue to be deemed to commence and cease 
operation based on an Imputed Start-Up Hour and Imputed Shut-Down 
Hour as deteffilined in accordance with the provisions of Section 1.7(b)(ii) 
above; and 

(iii) any amendments to this Agreement to accommodate the opening of the 
Day-Ahead Energy Forward Market as contemplated by this Section 1.7 
shall be made on the basis that the economic effect of such amendments 



substantially reflect the Supplier's economics as contemplated hereunder 
prior to the introduction of the Day-Ahead Energy Forward Market. 

(d) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.7(a); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section 1.7(a); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.7(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date the Day-Ahead Energy Forward Market was opened for operation in 
Ontario. 

(e) Until such time as this Agreement is amended in accordance with Section 1.7(d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, and all 
references to HOEP shall continue, and payments of CSP and RSP shall continue 
to be made until such time, provided that all such payments shall be subject to 
recalculation and readjustment as a result of the agreement or award set out in 
Section 1.7(d), and any Party owing monies to the other pursuant to such 
recalculation shall pay, within ten (10) Business Days after receipt of an invoice 
from the other Party, such monies owing together with interest at the Interest 
Rate, calculated daily, from and including the time such payments were due to the 
date of payment thereof. If Pre-Dispatch Prices are not applicable in the context 
of the Day-Ahead Energy Forward Market, then all references in Stage III of 
Exhibit J to Pre-Dispatch Prices and their use in detennining Imputed Start-Up 
Hours and Imputed Shut-Down Hours shall be deleted. 

1.8 Evolution of the IESO-Administered Markets 

(a) If (i) the IESO or the Government of Ontario have made an announcement with 
the effect that a Price Evolution Event is likely to occur within the succeeding 
twelve (12) calendar months, and (ii) the replacement rules and regulations 
pertaining to the Price Evolution Event have been approved by the applicable 
authority, the Buyer shall propose a Replacement Price, based on Section 1.8(b), 
to the Supplier and, at the Buyer's discretion, those Other Suppliers who are 
required by the Buyer to participate. If the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
ease may be, within sixty (60) days after the date the Price Evolution Event 
occurs, then the Replacement Price shall be determined by mandatory and binding 
arbitration, from which there shall be no appeal, with such arbitration( s) to be 
conducted in accordance with the procedures set out in Exhibit K. However, if 
the Supplier fails to participate in such arbitration, the Supplier acknowledges that 



it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award ofthe Arbitration Panel set out in Section l.S(d)(iii). 

(b) For purposes of Section I.S(a), a "Price Evolution Event" means that the IESO 
Market Rules have changed (including the implementation of LMP by the IESO) 
such that HOEP or the replacement value for HOEP under a Day-Ahead Energy 
Forward Market, as determined through the application of Section 1.7, is no 
longer provided for, and is replaced by another market-based price signal(s). In 
such a case, this Agreement will be modified based on the following principles, 
with such modifications to take effect from and after the date set out in 
Section 1.8( d): 

(i) in Exhibit J, HOEP, or its replacement value under a Day-Ahead Energy 
Forward Market, if applicable, will be replaced with the Ontario 
Electricity market price that most closely emulates the price actually paid 
to Supplier by the Ontario Electricity market for Electricity output from 
the Contract Facility (the "Replacement Price"); and 

(ii) it is expected that all other features of Exhibit J will be applicable. 

(c) If the IESO Market Rules are amended to provide for an installed capacity 
market, then either Party may propose, by notice in writing to the other Party, 
amendments to this Agreement and the Buyer and the Supplier and, at the Buyer's 
discretion, those Other Suppliers who are required by the Buyer to participate, 
shall then engage in good faith negotiations to amend this Agreement and the 
respective agreements of those Other Suppliers so as to facilitate the Supplier's 
participation in such installed capacity market, on the basis that the economic 
effect of such amendments substantially reflect the Supplier's economics as 
contemplated hereunder prior to the introduction of the installed capacity market. 
If the Parties fail to reach agreement on the amendments described in this Section 
J.S(c), the matter shall be determined by mandatory and binding arbitration, from 
which there shall be no appeal, with such arbitration(s) to be conducted in 
accordance with the procedures set out in Exhibit K. However, if the Supplier 
fails to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award of 
the Arbitration Panel set out in Section 1.8(d)(iii). 

(d) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Sections 1.8(a)or l.S(c), as the case may be; 



(ii) by the agreement of the Parties made pursuant to and in implementation of 
an award of the Arbitration Panel made pursuant to Sections 1.8(a) or 
1.8(c), as the case may be; or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Sections 
1.8(a) or 1.8(c), as the case may be, where the Supplier failed to 
participate in such arbitration, 

with such agreement or amendment, as applicable, having effect from and after 
the date that the Price Evolution Event occurred or the installed capacity market 
was introduced, respectively. 

(e) Until such time as this Agreement is amended in accordance with Section l.S(d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Sections l.S(a) or 1.8(c), as the case may be, 
provided that all such payments shall be subject to recalculation and readjustment 
as a result of the agreement or award set out in Section 1.8( d), and any Party 
owing monies to the other pursuant to such recalculation shall, within ten (10) 
Business Days after receipt of an invoice from the other Party, pay such monies 
owing together with interest at the Interest Rate; calculated daily, from and 
including the time such payments were due to the date of payment thereof 

(f) This Section 1.8 shall not apply in the circumstances addressed in Section 1.7 or 
2.12. 

1.9 Price Unavailability Events 

(a) If(i) the IESO or the Government of Ontario has made an announcement with the 
effect that a Price Unavailability Event is likely to occur within the succeeding 
twelve (12) calendar months, and (ii) the replacement rules and regulations 
pertaining to the Replacement Provision(s) have been approved by the applicable 
authority, the Buyer shall propose Replacement Provision(s), based on Section 
1.9(b), to the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate. If the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Unavailability Event 
occurs, then the Replacement Provision(s) shall be determined by mandatory and 
binding arbitration, from which there shall be no appeal, with such arbitration(s) 
to be conducted in accordance with the procedures set out in Exhibit K. However, 
if the Supplier fails to participate in such arbitration, the Supplier acknowledges 
that it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award of the Arbitration Panel set out in Section 1.9(c)(iii). 



(b) For purposes of Section 1.9(a), a "Price Unavailability Event" means that HOEP 
or the replacement value for HOEP under a Day-Ahead Energy Forward Market 
as determined through the application of Section 1.7 or the replacement market
based price signals referred to in Section 1.8 is no longer available. In such a 
case, this Agreement will be modified based on the following principles, with 
such modifications to take effect from and after the date set out in Section 1.9(c): 

(i) this Agreement will be amended as necessary to ensure the Supplier will 
participate in any revised processes determined by the IESO to facilitate 
unit commitment, unit dispatch, and/or outage scheduling; 

(ii) Exhibit J will be modified to define the Imputed Net Revenue to be based 
on Imputed Variable Energy Costs for the actual Electricity produced in a 
month and any actual Electricity payments made to the Supplier for 
Electricity produced by the Contract Capacity. In calculating the Imputed 
Variable Energy Cost, the slated variables contained in Exhibit B of this 
Agreement will be used, and 

(iii) in Exhibit J, HOEP, or the replacement value for HOEP under a Day
Ahead Energy Forward Market as determined through the application of 
Section 1.7, or the replacement market-based price signals referred to in 
Section 1.8, will be replaced with the actual price received by the Supplier 
for Electricity produced by the Contract Facility, 

and the modifications and amendments described in Sections 1.9(b)(i), 1.9(b)(ii), 
and (iii) are collectively referred to as the "Replacement Provision(s)". 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.9(a); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section 1.9(a); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.9(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date the Price Unavailability Event occurred. 

(d) Until such time as this Agreement is amended in accordance with Section 1.9( c), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Section 1.9(a), provided that all such payments 
shall be subject to recalculation and readjustment as a result of the agreement or 
award set out in Section 1.9(c), and any Party owing monies to the other pursuant 
to such recalculation shall pay, within ten (10) Business Days after receipt of an 



invoice from the other Party, such monies owing together with interest at the 
Interest Rate, calculated daily, from and including the time such payments were 
due to the date of payment thereof 

(e) This Section 1.9 shall not apply to the circumstances addressed in Sections 1.7 
and 1.8 or2.12. 

1.10 Invalidity, Unenforceability, or Inapplicability of Indices and Other Provisions 

In the event that either the Buyer or the Supplier, acting reasonably, considers that any provision 
of this Agreement is invalid, inapplicable, or unenforceable, or in the event that any index or 
price quotation referred to in this Agreement, including the Gas Price Index (DA), ceases to be 
published, or if the basis therefor is changed materially, then: 

(a) if a provision is considered to be invalid, inapplicable or unenforceable, then the 
Party considering such provision to be invalid, inapplicable or unenforceable may 
propose, by notice in writing to the other Party, a replacement provision and the 
Buyer and the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate, shall engage in good faith negotiations to 
replace such provision with a valid, enforceable, and applicable provision, the 
economic effect of which substantially reflects that of the invalid, unenforceable, 

. or inapplicable provision which it replaces; 

(b) if any index or price quotation referred to in this Agreement, other than the Gas 
Price Index (DA), ceases to be published, or if the basis therefor is changed 
materially, then the Buyer and the Supplier and, at the Buyer's discretion, those 
Other Suppliers who are required by the Buyer to participate, shall engage in good 
faith negotiations to substitute an available replacement index or price quotation 
that most nearly, of those then publicly available, approximates the intent and 
purpose of the index or price quotation that has so ceased or changed and this 
Agreement shall be amended as necessary to accommodate such replacement 
index or price quotation; 

(c) if the Gas Price Index (DA) ceases to be published or announced, or if the basis 
therefor is changed materially (the date that the first of such events occurs being 
herein called the "Gas Price Redetermination Date"), then the Buyer and the 
Supplier and, at the Buyer's discretion, those Other Suppliers who are required by 
the Buyer to participate, shall engage in good faith negotiations to substitute an 
available replacement index or price source that most nearly, of those then 
publicly available, approximates the intent and purpose of the Gas Price Index 
(DA). During the negotiations (and any subsequent arbitration conducted in 
accordance with Section 1.1 0( d)) for determining an alternate Gas Price Index 
(DA), the last Gas Price (DA) in effect before the Gas Price Redetermination Date 
shall continue to be used for purposes of this Agreement as the Gas Price (DA), 
but if a replacement index or price source is determined and this Agreement is 
amended pursuant to Section I.lO(e), an adjustment will be made and such 
replacement index or price source shall be used as the new Gas Price Index (DA) 



for purposes of this Agreement, retroactive from the Gas Price Redetermination 
Date to the date that this Agreement is amended pursuant to Section l.lO(e), on 
which basis the Monthly Payment in respect of such retroactive period shall be 
recalculated and readjusted by the Parties; 

(d) if a Party does not believe that a provision is invalid, inapplicable or 
unenforceable, or that the basis for any index or price quotation is changed 
materially, or if the negotiations set out in Sections l.lO(a) or l.IO(b) or l.IO(c) 
are not successful, then if the Parties are unable to agree on all such issues and 
any amendments required to this Agreement (the "Replacement Provision(s)") 
within thirty (30) days after either the giving of the notice under Section 1.1 O(a) 
or the occurrence of the event in Section l.lO(b) or l.lO(c), then the Replacement 
Provision(s) shall be determined by mandatory and binding arbitration from 
which there shall be no appeal, with such arbitration( s) to be conducted in 
accordance with the procedures set out in Exhibit K. However, if the Supplier 
fails to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier sha11 be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award of 
the Arbitration Panel set out in Section l.IO(e)(iii); and 

(e) the terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.1 0( d); 

(ii) by the agreement of the Parties made pursuant to and in implementation of 
an award of the Arbitration Panel made pursuant to Section l.lO(d); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.1 0( d), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as applicable, having effect as of the date of 
the invalidity, inapplicability or unenforceability or from and after the date that 
the relevant index or quotation ceased to be published or the basis therefor is 
changed materially, as the case may be. 

This Section 1.10 shall not apply to the circumstances addressed in Sections I. 7, 1.8, 1.9 or 2.12. 

1.11 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in cmmection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 



Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.12 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 

1.13 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1.14 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the Buyer's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the Buyer or in favour of the Supplier when interpreting such 
term or provision, by virtue of such fact. · 

ARTICLE2 
DEVELOPMENT AND OPERATION OF THE CONTRACT FACILITY 

2.1 Design and Construction of the Contract Facility 

(a) The Supplier agrees to design and build the Contract Facility using Good 
Engineering and Operating Practices and meeting all relevant requirements of the 
IESO Market Rules, Transmission System Code, the Connection Agreement, in 
each case, as applicable, and all other Laws and Regulations. The Supplier shall 
ensure that the Contract Facility is designed, engineered and constructed to 
operate in accordance with the requirements of this Agreement during the Term. 

(b) The Supplier agrees to provide to the Buyer a single line electrical drawing which 
identifies the as-built Connection Point(s), clearly showing area transmission and 
distribution facilities, including the transmission station(s) that is electrically 
closest to the Contract Facility. If the Proposal provides that the Connection 
Point, or all Connection Points with respect to multiple generating facilities being 
aggregated, are within a Priority Electrical Zone, then the Supplier agrees that 
such Connection Point, or all Connection Points with respect to multiple 
generating facilities being aggregated, shall be located within a Priority Electrical 
Zone. 



(c) The Supplier shall at no time after the date of this Agreement modifY, vary, or 
amend in any material respect any of the features or specifications of the Contract 
Facility outlined in the Proposal (the "Contract Facility Amendment") without 
first notifYing the Buyer in writing and obtaining the Buyer's consent in writing, 
which consent shall not be unreasonably withheld, provided that it shall not be 
unreasonable for the Buyer to withhold its consent to any modification, variation 
or amendment which would, or would be likely to, materially adversely affect the 
ability of the Supplier to comply with its obligations under this Agreement. Any 
Contract Facility Amendment that has not been consented to by the Buyer (other 
than in instances where such consent has been unreasonably withheld) shall, if not 
removed within ten (I 0) Business Days after such Contract Facility Amendment 
occurred, constitute a Supplier Event of Default. For purposes of this paragraph, 
the failure of the Contract Facility to have a Cmmection Point as described in the 
Proposal shall be deemed to be a Contract Facility Amendment. 

(d) If the Buyer's consent in writing has been given in relation to a reduction in the 
Contract Capacity pursuant to Section 2.1 (c), the Contract Capacity shall be 
deemed to be reduced to the lower amount, effective at the tin1e stated in such 
notice. If the Buyer's consent has been given in relation to an increase in the 
Contract Capacity pursuant to Section 2.l(c), the Contract Capacity shall be 
increased to the higher amount, effective as of the time stated in such notice, 
provided that such increase shall not be effective until the Supplier performs a 
Capacity Check Test confirming the increased amount of the Contract Capacity. 

(e) For purposes of Section 2.1(c), in the event that the Nameplate Capacity of the 
Facility will be reduced as a result of a term, condition, or restriction imposed by, 
or contained in a permit, certificate, licence or other approval issued by, a 
Governmental Authority in respect of the Facility, then the amount by which such 
Nameplate Capacity is reduced shall be deemed to first reduce the Supplier's 
Capacity, with any excess of the reduction of the Nameplate Capacity over the 
Supplier's Capacity then being deemed to reduce the Contract Capacity. 

2.2 Additional Development and Construction Covenants 

(a) The Supplier agrees that the Facility shall be located in the Province of Ontario 
and shall affect supply or demand in the IESO-Administered Markets. 

(b) The Supplier agrees to arrange, at its expense, for all Facility connection 
requirements in accordance with the Connection Agreement to permit the delivery 
of Electricity to the IESO-Controlled Grid Local Distribution System or End 
User, as the case may be. The Supplier agrees to provide to the Buyer a copy of 
the Customer Impact Assessment fmal report and the executed Connection Cost 
Recovery Agreement within ten (10) Business Days of the Supplier's receipt of 
each of such documents. 

(c) The Supplier agrees to ensure that revenue-quality interval meters will be 
operated, and maintained, at its expense, to calculate the output of Electricity 



from the Contract Facility at the generator terminals net of any Station Service 
Loads. Revenue meters registered with the IESO or provided by a LDC can be 
used to fulfill this obligation, in whole or in part, so long as the Metering Plan 
specifies: (i) how the metered quantities from those meters will be adjusted, if 
necessary, to account for any electrica·l losses that may occur due to differences 
between the physical locations of the meters and the generator tem1inals, and (ii) 
how the metered quantities from those meters will be totalized, if necessary, with 
other revenue-quality metered data to accurately calculate the output of the 
Contract Facility at the generator temlinals net of any Station Service Loads. The 
Buyer retains the right to audit the metering equipment to confirm the accuracy of 
the Metering Plan. The Supplier shall have the Metering Plan approved by the 
Buyer, and shall deliver a copy to the Buyer for its approval no later than sixty 
(60) days prior to the Term Commencement Date. The Buyer agrees to review 
the Metering Plan submitted by the Supplier, and to either approve the plan or 
provide the Supplier with its comments by the later of fifteen (15) Business Days 
after receipt and fifteen (15) Business Days prior to the Term Commencement 
Date. The Supplier will provide the Buyer with a commissioning report for all 
revenue meters referenced in the Metering Plan prior to any use of metered data 
for the purposes expressed in Sections 2.6(a)(i)(D) or 15.6. 

(d) The Supplier agrees to provide, at its expense, all power system components on 
the Supplier's side of the Cormection Point, including all transformation, 
switching and auxiliary equipment, such as synchronizing and protection and 
control equipment, pursuant to requirements deemed necessary by the IESO, the 
Transmitter, the LDC (and as specified in the System Impact Assessment, the 
Customer Impact Assessment and the Cormection Impact Assessment, as 
applicable), and the End-User, as applicable, to protect the safety and security of 
the IESO-Controlled Grid, the Local Distribution System, each of their respective 
customers, and the End-User Load, as the case may be. The equipment to be so 
provided by the Supplier shall include such electrical equipment as the IESO, the 
Transmitter, the LDC, and the End-User, as applicable, deem necessary, from 
tiroe to time, for the safe and secure operation of the IESO-Controlled Grid, the 
Local Distribution System, and the End-User Load, as required by the IESO 
Market Rules, the Transmission System Code, the Distribution System Code, and 
the End-User, as applicable. 

(e) The Supplier agrees to install protective equipment to protect its own persormel, 
property, and equipment from variations in frequency and voltage or from 
temporary delivery of other than three-phase power, whether caused by the 
Facility, the IESO-Controlled Grid, the Local Distribution System, or the End
User Load, as the case may be. 

2.3 Allocation and Treatment of System Upgrade Costs 

The Supplier agrees to arrange, at its sole cost and expense, for all System Upgrades that may be 
required to permit the delivery of Electricity and Related Products to the IESO-Controlled Grid, 
the Local Distribution System, or the End-User, as the case may be. 



The Buyer shall reimburse the Supplier for all System Upgrade Costs incurred by the Supplier on 
the following basis: 

(a) The Supplier shall pay all System Upgrade Costs to the Transmitter and the LDC, 
as applicable, as and when due. 

(b) The Supplier shall submit to the Buyer an invoice itemizing and describing the 
System Upgrade Costs, together with copies of each of the paid receipts issued by 
the Transmitter and LDC, as applicable. lfthe System Upgrade Costs are adjusted 
subsequent to the Commercial Operation Date, the Supplier shall forthwith 
provide written evidence thereof to the Buyer. 

(c) The Buyer shall, within a reasonable time, review the Supplier's invoices and 
copies of each of the paid receipts to verifY that all of the amounts described in 
each such invoice constitute System Upgrade Costs paid by the Supplier to the 
Transmitter and the LDC, as applicable, on the understanding that the 
determination of System Upgrade Costs shall not be capped by or limited to any 
prelin1inary estimates of System Upgrade Costs that may have been assessed by 
or on behalf of the Ontario Ministry of Energy for the purposes of reviewing and 
evaluating the Supplier's Proposal under the terms of the 2,500 MW RFP. The 
Supplier consents to the applicable Transmitter and LDC disclosing to the Buyer, 
on request, all information relating to System Upgrade Costs, including any 
information provided by the Supplier to the applicable Transmitter and the 
applicable LDC that relates to, or affects, System Upgrade Costs. 

(d) The Buyer will reimburse the System Upgrade Costs to the Supplier on the basis 
that System Upgrade Costs shall be amortized over the first ten (I 0) years of the 
Term in equal annual payments of principal commencing on the Term 
Conunencement Date, and until the System Upgrade Costs are fully rein1bursed, 
the unpaid balance of System Upgrade Costs shall bear interest at the Interest 
Rate commencing on the Term Conunencement Date, and shall be calculated and 
payable monthly, in arrears, on the last day of each month. 

(e) If the OEB issues an order or directive resulting in an increase or decrease in the 
System Upgrade Costs to be paid by the Supplier, then the amount of System 
Upgrade Costs shall be deemed, from the date of such order or directive, to be 
adjusted by the amount of such increase or decrease, and the adjusted unpaid 
principal balance of System Upgrade Costs owing to the Supplier shall be 
reamortized over the period from the date of such 'order or directive until the tenth 
(lOth) anniversary of the Term Commencement Date in equal annual payments of 
principal commencing on the next anniversary of the Term Conunencement Date. 
Until the System Upgrade Costs are fully reimbursed, the unpaid balance of 
System Upgrade Costs shall bear interest at the Interest Rate which shall be 
calculated and payable monthly, in arrears, on the last day of each month. 

(f) If the Agreement has been terminated by the Buyer as a result of a Supplier Event 
of Default, then the Supplier shall forfeit.all rights to receive any further payments 



after the Termination Date on account of System Upgrade Costs pursuant to 
Sections 2.3(d) or 2.3(e), as applicable, as liquidated damages and not as a 
penalty. 

2.4 Allocation and Treatment of Connection Costs 

If the OEB issues an order or directive resulting in a Transmitter or a LDC, instead of the 
Supplier as a generator, being responsible for the payment of any Connection Costs, then 
notwithstanding anything in this Agreement to the contrary, the Net Revenue Requirement 
applicable from and after the effective date of such order or directive shall be reduced, by mutual 
agreement, by an amount commensurate with such reduction in Connection Costs as a result of 
such OEB order or directive, amortized on a straight-line basis over the balance of the Tenn. 

2.5 Milestone Dates 

The Supplier acknowledges that time is of the essence to the Buyer with respect to attaining 
Financial Closing and Commercial Operation of the Contract Facility by their corresponding 
Milestone Dates set out by the Supplier in Exhibit F, and the Parties agree: 

(a) that each of.the Milestone Events corresponding to: 

(i) Financial Closing; and 

(ii) attaining Commercial Operation, 

shall be achieved in a timely manner and by its corresponding Milestone Date, 
failing which the Supplier shall pay to the Buyer within five (5) Business Days 
after receipt of an invoice from the Buyer, as liquidated damages and not as a 
penalty, a sum of money equal to (A) $50 per MW multiplied by the Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Financial Closing; and (B) $150 per MW multiplied by the Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Commercial Operation, until the corresponding Milestone Event has 
been achieved. However, if Commercial Operation is achieved on or before its 
corresponding Milestone Date, then all liquidated damages for delay in achieving 
Financial Closing paid by the Supplier under this Section 2.5(a) shall be refunded 
to the Supplier, without interest, two weeks following the Commercial Operation 
Date; and 

(b) the maximum time period that liquidated damages shall be calculated and payable 
under Section 2.5(a) by the Supplier: 

(i) for failure to meet the Milestone Date in respect of Financial Closing, 
shall be ninety (90) days; and 

(ii) for failure to meet the Milestone Date in respect of Commercial Operation, 
shall be five hundred and forty-five (545) days. 



If there occurs or arises any incident, event or circumstance which results, or is likely to result, in 
a delay in the aggregate of thirty (30) days or more in obtaining Environmental and Site Plan 
Milestone Approvals, execution of the EPC Contract or commencement of constmction of the 
Contract Facility, in each case following the Milestone Date therefor, including delays arising 
from events of Force Majeure, the Party first becoming aware of such delay or likely delay shall 
promptly (and, in any event, within ten (I 0) Business Days) notify the other Party and the Parties 
shall meet to discuss strategies for restoring, to the extent possible and practicable to do so, the 
development, constmction and/or commissioning of the Facility to the schedule which will 
achieve Commercial Operation by the Milestone Date therefor. 

2.6 Requirements for Commercial Operation 

(a) The Contract Facility will be deemed to have achieved "Commercial Operation" 
as at the point in time confirmed by the Buyer in a written notice as described in 
paragraph 2.6(b)(i) following receipt by the Buyer from the Supplier of the 
following: 

(i) a certificate (the "IE Certificate") addressed to it from an Independent 
Engineer in the form attached hereto as Exhibit X, procured at the expense 
of the Supplier, and otherwise acceptable to the Buyer, acting reasonably, 
stating that: 

(A) the Contract Facility has been completed in all material respects, 
excepting punch list items that do not materially and adversely 
affect the ability of the Contract Facility to operate in accordance 
with this Agreement; 

(B) the Connection Point of the Contract Facility 1s at the location 
specified in Exhibit A; 

(C) the Contract Facility has been constructed, connected, 
commissioned and synchronized to the IESO-Controlled Grid, 
such that 100% of the Contract Capacity for the Contract Facility 
is available to generate Electricity in compliance with Good 
Engineering and Operating Practices; 

(D) the Contract Facility has generated Electricity in compliance with 
all Laws and Regulations for four ( 4) continuous hours at an 
uninterrupted rate not less than 100% of the Contract Capacity for 
the Contract Facility. This requirement shall be evaluated based 
on calculation of the generator output at the Delivery Point net of 
any Station Service Loads, in accordance with the Metering Plan, 
and shall be satisfied if the energy output in each of the four (4) 
hours (in MWh), divided by one hour, is equal to or greater than 
the Contract Capacity for the Contract Facility. The Supplier 
aclmow ledges and agrees that the Contract Capacity for the 
Contract Facility and the Station Service Loads, as may be 



measured by the foregoing test, shall not be adjusted for ambient 
weather or other conditions whatsoever; 

(E) the Contract Facility has demonstrated, through performance 
testing in accordance with the American Society of Mechanical 
Engineers PTC 46- 1996 Performance Test Code on Overall Plant 
Performance for a combined cycle gas turbine (CCGT) generation 
facility or other equivalent international performance test 
procedures agreed to by the Buyer acting reasonably, an electrical 
output, measured at the Delivery Point net of any Station Service 
Loads, demonstrating the maximum capacity of the Contract 
Facility, and the Contract Facility has achieved the Contract 
Capacity for the Contract Facility. A copy of the performance test 
report is to be attached to the IE Certificate. For greater certainty, 
any obligations of the Supplier under this Agreement relating to or 
premised upon the amount of Nameplate Capacity shall remain in 
effect, unamended, notwithstanding that the maximum capacity of 
the Contract Facility as demonstrated during the performance test 
may be less than the Nameplate Capacity; and 

(F) it has been demonstrated that the Contract Facility has a minimum 
ramp rate (being defmed as the rate of increase or decrease in 
energy output that the Contract Facility is capable of achieving 
after start-up, synchronization to the IESO-Controlled Grid, and 
technically required hold points, with such interval being between 
the minimum load and the maximum continuous output rating, 
being the maximum continuous output rating of the plant) over a 
single five minute interval of at least "x" MW/minute, where "x" is 
a value equal to 4% of the Nameplate Capacity; 

(ii) all material documentation and information required to be provided 
pursuant to this Agreement to the Buyer by the Supplier or by any third 
parties prior to Commercial Operation; 

(iii) a certificate addressed to it from the Supplier with· respect to the 
Commercial Operation of the Contract Facility and other documentation 
and information required to be provided to the Buyer by the Supplier in 
the fonn attached hereto as Exhibit U; and 

(iv) a proposed Commercial Operation Date. 

(b) The Buyer shall make Commercially Reasonable Efforts within 30 days following 
receipt of the proposed IE Certificate and the Supplier's certificate under 
paragraph 2.6(a)(iii) to notify the Supplier in writing that the Supplier: 



(i) has met all of the requirements of subsection 2.6(a), that Commercial 
Operation has been achieved, and confirming the Commercial Operation 
Date; or 

(ii) has not met all of the requirements of subsection 2.6(a) and that 
Commercial Operation has not been achieved; 

In the case of notice under paragraph 2.6(b)(ii), the Buyer shall provide to the 
Supplier reasonable particulars in respect of the requirements of subsection 2.6(a) 
that have not been met. 

(c) For the purposes of Section 2.6(a), an "Independent Engineer" is an engineer 
that is: 

(i) a professional engineer duly qualified and licensed to practice engineering 
in the Province of Ontario; and 

(ii) employed by an independent engineering firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not 
affiliated with or directly or indirectly controlled by the Supplier and that 
does not have a vested interest in the design, engineering, procurement, 
construction and/or testing of the Contract Facility. 

2. 7 Buyer Information During Design and Construction 

Prior to the Term Commencement Date, the Supplier shall provide the Buyer with 
progress reports as follows: 

(a) By the fifteenth (15th) day of each calendar quarter following the date of this 
Agreement and continuing until the Term Commencement Date, the Supplier 
shall provide the Buyer with quarterly progress reports in the form of Exhibit 0, 
describing the status of efforts made by the Supplier to meet each Milestone Date 
and the progress toward each of the Reportable Events. At the Buyer's request, 
the Supplier shall provide an opportunity for the Buyer to meet with appropriate 
persmmel of the Supplier to discuss and assess the contents of any such quarterly 
progress report. 

(b) In addition to the quarterly progress reports it is required to provide pursuant to 
Section 2.7(a), the Supplier shall also provide the Buyer with notice of any 
material incident, event or concern which may occur or arise during the course of 
the development, construction or commissioning of the Facility, promptly and, in 
any event, within ten (I 0) Business Days following the later of: (i) the Supplier 
becoming aware of any such incident, event or concern occurring or arising; and 
(ii) the Supplier becoming aware of the materiality of same, with such timing in 
each case based upon the Supplier having acted in accordance with Good 
Engineering and Operating Practices. 



2.8 Operation Covenants 

(a) The Supplier agrees to own the Contract Facility during the Term and to operate 
and maintain the Contract Facility during the Term using Good Engineering and 
Operating Practices, and meeting all applicable requirements of the IESO Market 
Rules, the Transmission System Code, the Connection Agreement and all other 
Laws and Regulations. For certainty, the Parties acknowledge that the Buyer is 
not purchasing from the Supplier, nor is the Supplier selling to the Buyer, any 
Electricity or Related Products. 

(b) The Supplier agrees to assume all risk, liability and obligation and to indemnify, 
defend and hold harmless the Indemnitees in respect of all actions, causes of 
action, suits, proceedings, claims, demands, losses, damages, penalties, fmes, 
costs, obligations and liabilities arising out of a discharge of any contaminant into 
the natural environment, at or related to, the Facility and any fmes or orders of 
any kind that may be levied or made in connection therewith pursuant to the 
Environmental Protection Act (Ontario), the Ontario Water Resources Act, the 
Dangerous Goods Transportation Act (Ontario) or other similar legislation, 
whether federal or provincial, except to the degree that such discharge shall have 
been due to the negligence or wilful misconduct of the Indemnitees. 

(c) The Supplier agrees to use Commercially Reasonable Efforts to maintain or enter 
into any fuel supply contracts that are necessary for the proper operation of the 
Contract Facility during the Term. The Supplier further agrees that the Contract 
Facility shall not burn or otherwise use any fuel other than Gas. Without limiting 
the generality of the foregoing, a Supplier who is also a load facility under the 
IESO Market Rules shall be solely responsible for all charges (net of any 
applicable credits) in relation to Electricity consumed by it in order to operate the 
Facility in accordance with this Agreement. 

(d) If the Proposal provides that Automatic System Voltage Support will be provided 
by the Contract Facility, the Supplier agrees to provide such Automatic System 
Voltage Support throughout the Term in accordance with all relevant 
requirements under the IESO Market Rules for a generator, whether directly 
connected to a Transmission System, LDC or End-user Load, including the 
requirements described in the amendments approved by the IESO and described 
in http://www.theimo.com/imoweb/pubs/mr/mr 00244-ROO BA.pdf. 

2.9 Metering and Dispatch Capabilities 

(a) The Supplier covenants and agrees to provide, at its expense, separate meters and 
ancillary metering and monitoring equipment for the Contract Facility as required 
by the IESO Market Rules. 

(b) The Buyer retains the right to audit, at any time during the Term, on reasonable 
notice to the Supplier and during normal business hours, the metering equipment 
to confirm the accuracy of the Metering Plan. The Supplier shall have the 



Metering Plan approved by the Buyer and shall deliver a copy to the Buyer for its 
approval no later than sixty ( 60) days prior to Conunercial Operation. The Buyer 
agrees to review the Metering Plan submitted by the Supplier and to either 
approve the plan or provide the Supplier with its comments within fifteen (15) 
Business Days after receipt. The Supplier will provide the Buyer with a 
conm1issioning report for all revenue meters referenced in the Metering Plan prior 
to any use of metered data for the purposes expressed in Section 15.6. 

(c) The Supplier shall maintain (or be responsible for arranging on its behalf) a 
system satisfactory to the Buyer conm1encing the day prior to the Term 
Commencement Date and continuing every day throughout the Term, to receive 
Directed Dispatch Orders from either the Buyer or the Dispatcher, as the case may 
be, prior to the applicable daily deadlines set out in Exhibit G. 

2.10 lnsu ranee Covenants 

(a) The Supplier hereby agrees to put in effect and maintain, or cause its contractors, 
where appropriate, to maintain, from the commencement of the construction of 
the Facility to the expiry of the Term, at its own cost and expense, all the 
necessary and appropriate insurance that a prudent Person in the business of 
developing and operating the Facility would maintain including the policies set 
out in this Section 2.10. All insurance policies to be effected and maintained as 
required hereunder shall: 

(i) be placed with insurers licensed to underwrite insurance in the Province of 
Ontario and having an overall A.M. Best's Rating of at least A- (except in 
the case of automobile liability insurance where the minimum rating of the 
insurer shall be B+); 

(ii) provide that they shall continue in effect and remain unaltered for the 
benefit of the Supplier for a period of not less than sixty (60) days after 
written notice of any cancellation or any change or amendment restricting 
coverage; and 

(iii) be capable of being reviewed and altered during the term of the policy to 
account for any changes in Laws and Regulations which affect coverage 
of the risk insured. 

(b) The Supplier shall put in effect and maintain, or cause its contractors, where 
appropriate, to maintain, at a minimum, the following insurance policies: 

(i) "all-risk" property insurance covering property of every description 
insuring not Jess than the full replacement value of the Facility; and 

(A) for the period prior to the Commercial Operation Date: 

(1) shall be in the joint names of at least the Supplier and its 
principal contractors, with no co-insurance restriction; the 



policy shall include as additional insureds all 
subcontractors and the coverage shall not be less than the 
insurance required by IBC Forms 4042 and 404 7, extended 
to include testing and commissioning, or their equivalent 
replacement; and 

(2) shall provide delayed start-up coverage on a fixed expense 
basis with an indemnity period of not less than twelve ( 12) 
months and a deductible waiting period of not more than 
sixty ( 60) days; and 

(B) for the period from and after the Commercial Operation Date: 

(I) shall be in the name of the Supplier; and 

(2) shall provide for business interruption coverage on an 
actual loss sustained basis with a waiting period of not 
more than ninety (90) days. 

These policies shall contain a waiver of subrogation in favour of the 
Indemnitees. Deductibles for these policies shall not exceed $250,000 for 
all losses (other than damage to Equipment, which will be subject to the 
deductibles set forth in Section 2.JO(b)(ii)), except for 3% of full 
replacement value of damage to property (with a minimum deductible of 
$250,000) for damage to property arising from or relating to each of flood 
and earthquake. 

(ii) equipment breakdown insurance, in the joint names of the Supplier and, 
for the period prior to the Commercial Operation Date, its principal 
contractors, insuring not less than the full replacement value of the boilers, 
machinery, pressure vessels, electrical and mechanical machines, air 
conditioning and refrigeration systems, computers, communications and 
electronic systems, service supply objects, heat recovery steam generator 
units, steam turbine generator units, generator step-up transformer units 
and combustion gas turbine generator units and all other equipment 
forming part of the Facility (the "Equipment"). The coverage shall not 
be less than the insurance provided by the forms known and referred to in 
the insurance industry as "Comprehensive Boiler and Machinery Form" or 
"Equipment Breakdown Insurance". This policy shall contain a waiver of 
subrogation in favour of the Indemnitees. Deductibles in respect of this 
policy or the portion of the "all risk" property insurance relating to the 
Equipment (as described in Section 2.1 O(b )( i)) shall not exceed: 

(A) $3,000,000 for property damage arising from and relating to 
testing and commissioning of Equipment prior to the Commercial 
Operation Date; and 



(B) $3,000,000 for property damage ansmg from and after the 
Commercial Operation Date; 

Equipment breakdown insurance coverage may be obtained as part of the 
"all risk" property insurance. 

(iii) commercial general liability insurance on an occurrence basis for death, 
bodily injury and property damage and other types of damage that may be 
caused to third parties as a result of the Supplier's activities in connection 
with the Facility or performance of its obligations under this Agreement, 
to an inclusive limit of not less than $10,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $100,000. This policy shall 
include the Jndemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in favour of the 
Indemnitees. The coverage provided shall not be less than the insurance 
required by IBC Form 2100-2, 4-1998 (but not its replacement) and IBC 
Form 2320 (version in effect as at the date hereof but not its replacement). 
The policy shall include the following coverage: 

(A) broad form products, premises and completed operations liability 
for a period of not less than twenty-four (24) months after the 
Commercial Operation Date; 

(B) cross-liability and severability of interests clause; 

(C) contingent employer's liability; 

(D) tenant's legal liability (if applicable and with applicable sublimits); 

(E) blanket contractual liability ofthe Supplier under this Agreement; 

(F) damage arising from shoring, blasting, excavating, underpinning, 
demolition pile driving and caisson work, work below ground 
surface, tunnelling, and grading (if applicable); 

(G) non-owned automobile liability with blanket contractual coverage 
for hired automobiles; and 

(H) liability on the part of the Supplier resulting from activities or 
work performed by its contractors and subcontractors. 

(iv) automobile liability insurance, providing coverage for owned, non-owned 
or hired automobiles with a combined single liability limit of not less than 
$2,000,000 per occurrence; 

(v) environm~ntal impairment liability insurance, providing coverage for first 
party property damage and site clean-up and any third party claims for 
bodily injury, property damage and clean-up for any environmental 



incidents arising out of the construction, operation or maintenance of the 
Facility, with a limit of not less than $5,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $100,000. This policy shall 
include the Indemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in favour of the 
Indenmitees. The policy shall contain a cross-liability and severability of 
interests clause; and 

(vi) any additional msurance required to be provided under all Laws and 
Regulations. 

(c) For purposes of the insurance coverage under Sections 2.10(b)(i) and (ii), the 
Supplier may procure and maintain separate insurance policies to cover the period 
prior to the Commercial Operation Date and the period from and after the 
Commercial Operation Date. 

(d) The Supplier shall provide the Buyer with proof of the insurance referred to in 
this Agreement in the form attached hereto as Exhibit S (Certificate of Liability 
Insurance) and as Exhibit T (Certificate of Property Insurance) that references this 
Agreement and conf1rms the relevant coverage, including endorsements, on or 
before the commencement of the construction of the Facility, and renewals or 
replacements on or before the expiry of any such insurance. The policies for the 
insurance coverage under Sections 2.10(b)(iii) and 2.10(b)(v) shall be endorsed to 
provide the Buyer with: 

(i) not less than sixty (60) days notice in wntmg in advance of any 
termination, cancellation or non-renewal thereof, and the Supplier shall 
ensure that the Buyer receives such notice prior to the commencement of 
such sixty ( 60) day period; and 

(ii) notice in writing at the time of any material change or amendment thereto 
(including any reduction in limits, increase in deductibles, exhaustion of 
aggregate limits, and change in named insured), and the Supplier shall 
ensure that the Buyer receives such notice at such time. 

Upon the request of the Buyer, the Supplier will provide the Buyer with a copy of 
each insurance policy to be furnished within ten (1 0) Business Days of the request 
being made by the Buyer. The provision to the Buyer of any certificate of 
insurance, insurance policy or other evidence of compliance with this Section 
2.10 .shall not imply acceptance by the Buyer that the extent of insurance coverage 
is sufficient and otherwise complies with this Section 2.I 0. 

(e) If the Supplier is subject to the Workplace Safety and Insumnce Act (Ontario), it 
shall submit a· valid clearance certificate of Workplace Safety and Insurance Act 
coverage to the Buyer prior to the commencement of construction of the Contract 
Facility. In addition, the Supplier shall, from time to time at the request of the 
Buyer, provide additional Workplace Safety and Insurance Act clearance 



certificates. The Supplier agrees to pay when due, and to ensure that each of its 
contractors and subcontractors pays when due, all amounts required to be paid by 
it and its contractors and subcontractors, from time to time from the 
commencement of construction of the Contract Facility, under the Workplace 
Safety and Insurance Act, failing which the Buyer shall have the right, in addition 
to and not in substitution for any other right it may have pursuant to this 
Agreement or otherwise at law or in equity, to pay to the Workplace Safety and 
Insurance Board any amount due pursuant to the Workplace Safety and Insurance 
Act and unpaid by the Supplier or its contractors and subcontractors and to deduct 
such amount from any amount due and owing from time to time to the Supplier 
pursuant to this Agreement together with all costs incurred by the Buyer in 
connection therewith. 

(f) In addition to all other rights and remedies available to the Buyer in this 
Agreement, if the Supplier fails to comply with this Section 2.1 0, the Buyer shall 
have the right (but not the obligation) to: 

(i) obtain any and all insurance policies that the Supplier has failed to obtain 
and maintain or in respect of which the Supplier has failed to notify the 
Buyer in the manner contemplated herein. The Buyer shall have the right 
to deliver an invoice to the Supplier containing a statement of the 
reasonable costs of obtaining such insurance policies, together with any 
associated administrative and legal and other reasonable costs 
(collectively, the "Insurance Costs") and the Supplier shall within ten 
(10) days of the date of receiving such invoice pay to the Buyer an amount 
equal to the Insurance Costs, irrespective of whether or not the Buyer 
proceeds to obtain or has in fact obtained any such insurance policy or 
policies .. The parties agree that the Insurance Costs are a reasonable pre
estimate of damages and not a penalty. If the Supplier fails to pay to the 
Buyer the amount of the Insurance Costs, the Buyer shall be entitled to 
draw and retain from the Completion and Performance Security the 
amount of the Insurance Costs; or 

(ii) withhold any Contingent Support Payment until such tin1e as the Supplier 
provides the certificates of insurance or copies of insurance policies as 
required under this Section 2.1 0. 

(g) Where the Supplier is made up of more than one legal entity (whether in the form 
of partnership, joint venture or otherwise), the Supplier shall provide to the Buyer 
an irrevocable direction designating one such legal entity as responsible for all 
insurance matters under this Section 2.1 0, and for the provision of information in 
relation thereto to the Buyer as contemplated in this Agreement, and such entity 
shall be so responsible. The Supplier agrees that such designate shall be 
authorized to bind the Supplier and all legal entities constituting the Supplier in 
respect of all matters relating to this Section 2.1 0. 



2.11 Compliance with Laws and Regulations and Registration with the IESO 

(a) The Buyer and the Supplier shall each comply, in all material respects, with all 
Laws and Regulations required to perform or comply with their respective 
obligations under this Agreement. 

(b) The Buyer and the Supplier shall each furnish, in a timely manner, information to 
Governmental Authorities and shall each obtain and maintain in good standing 
any licence, permit, certificate, registration, authorization, consent or approval of 
any Governmental Authority required to perform or comply with their respective 
obligations under this Agreement, including such licensing as is required by the 
OEB, including its generator license. Without limiting the generality of the 
foregoing, the Supplier agrees to meet all applicable Facility registration 
requirements as specified in the IESO Market Rules and shall provide to the 
Buyer the following: 

(i) Electric Safety Authority Connection Authorization; 

(ii) IESO Notification Form re: connection of new facility; 

(iii) IESO Authorization to Participate; and 

(iv) OEB generator license. 

(c) The Supplier shall register with the IESO as a "Metered Market Participant" and 
as a "Generator" pursuant to the IESO Market Rules. The settlement of Market 
Settlement Charges shall take place directly between the Supplier as the "Metered 
Market Participant" and the IESO, and any costs incurred by the Supplier acting 
as the "Metered Market Participant" pursuant to the IESO Market Rules in respect 
of this Agreement shall be charged to and be the sole responsibility of the 
Supplier, unless otherwise expressly determined pursuant to Section 1.6, 1.7, 1.8 
or 1.9 hereof. 

2.12 Environmental Attributes and Future Contract Related Products 

(a) The Supplier shall from time to time during the Term of this Agreement, on 
behalf of the Buyer, obtain, quantify, and register with the relevant authorities or 
agencies all Environmental Attributes related to the Contract Facility that are 
required pursuant to applicable legislation, and same shall be immediately 
transferred, assigned or held in trust for the Buyer who thereafter shall retain, all 
rights, title, and interest in all such Environmental Attributes. The Supplier shall 
not participate in any voluntary programs with respect to any Environmental 
Attributes associated with the Contract Facility without the prior written consent 
of the Buyer, which consent may be unreasonably withheld. 

(b) Notwithstanding Section 2.12(a), the Supplier shall continue to be entitled to all 
rights, title, and interest to all emission allowances and Emission Reduction 
Credits that pertain to the Contract Facility and of a type that were available under 



the Ontario Emissions Trading Program as of September 13, 2004. However, the 
amount of the Supplier's entitlement to any such emission allowance or Emission 
Reduction Credit shall be determined with reference to the levels in effect as of 
the date of the Supplier's claim to any such entitlement. For certainty, revenue 
arising from such OETP credits and allowances will not be included in Imputed 
Net Revenue. 

(c) The Supplier will provide the Buyer with prior written notice of the development 
by the Supplier of any Future Contract Related Products from time to time. 

ARTICLE3 
DISPATCH OPTIONS 

3.1 Rights to Dispatch the Contract Facility 

The Buyer shall have the right, from time to time throughout the Term, to select the dispatch 
mechanism governing the Contract Facility (the "Dispatch Rights") in every given hour of the 
Term in accordance with, and subject to, the provisions of this Article 3. 

3.2 Available Dispatch Options 

The Buyer's Dispatch Rights shall be restricted to the Deemed Dispatch Option and the Directed 
Dispatch Option in each case as described in Exhibit G. 

3.3 Appointment of the Dispatcher Under the Directed Dispatch Option 

(a) The Buyer shall be entitled, without the consent of the Supplier, to appoint any 
Person from time to time throughout the Term and for any stated length of time 
up to the balance of the Tern1 (the "Dispatcher") to exercise the Dispatch Rights 
under the Directed Dispatch Option in the place of the Buyer. 

(b) The appointment of the Dispatcher will be made on the following basis: 

(i) the Buyer will provide written notice to the Supplier at least five (5) 
Business Days prior to the exercise of Dispatch Rights by the Dispatcher; 

(ii) the Dispatcher shall be entitled, during the term of its appointment, to 
exercise the Dispatch Rights under the Directed Dispatch Option in the 
place of the Buyer and communicate all Directed Dispatch Orders directly 
with the Supplier. However, the Dispatcher shall not have the authority to 
act for, or in the place of, the Buyer in any other respect under this 
Agreement and shall not be directly liable to the Supplier; 

(iii) the appointment of the Dispatcher will not relieve the Buyer of its 
obligations to the Supplier under this Agreement, and all Monthly 
Payments shall continue to be made and settled directly between the Buyer 
and the Supplier; and 



(iv) the appointment of the Dispatcher may be revoked by the Buyer at any 
time prior to the expiry of the term of the Dispatcher's appointment by 
providing written notice to the Supplier at least one (I) Business Day prior 
to the revocation of the appointment of the Dispatcher. For greater 
certainty, the revocation of the appointment of the Dispatcher shall not 
affect the validity of any outstanding Directed Dispatch Order, which shall 
continue to be governed by the terms of Exhibit G. 

3.4 Future Tolling Dispatch 

The Parties acknowledge that the market for Electricity and Related Products continues to evolve 
within the Province of Ontario, and that it is important to the Buyer to encourage market 
evolution in certain directions. Subject to Section 12.1 (h), the Supplier agrees that if requested 
to do so by the Buyer, it will enter into good faith negotiations with the Buyer to allow the 
Contract Capacity to be dispatched by the Buyer, a Dispatcher or an assignee of the Buyer during 
all or any portion of the then remaining Term on a tolling basis, provided that it shall be a 
principle of such negotiations that the Supplier shall not be required to accept any tolling 
dispatch mechanism which adversely impacts the Supplier's economics as contemplated 
hereunder prior to the introduction of such tolling dispatch mechanism. Any disputes arising 
under this Section 3.4 are not subject to resolution pursuant to Section 16.2. 

ARTICLE4 
OPERATION OF CONTRACT FACILITY AND PAYMENT OBLIGATIONS 

4.1 Operation of Contract Facility During the Term 

(a) From and after the beginning of the hour ending 01:00 (EST) of the Term 
Commencement Date, the Supplier agrees to operate the Contract Facility in 
accordance with the terms of this Agreement and the Monthly Payments shall 
begin to accrue and be payable in accordance with Section 4.2 and Article 5. For 
certainty, the Parties aclmowledge that the Buyer is not purchasing from the 
Supplier, nor is the Supplier selling to the Buyer, any Electricity or Related 
Products. 

(b) The Supplier will provide the Buyer with prior written notice of the development 
by the Supplier of any Future Contract Related Products from tinae to tinae. 

4.2 Amount of Monthly Payment 

The "Monthly Payment" shall be an amount equal to one of the following: 

(a) ihe Contingent Support Payment, if any, which shall be owed by the Buyer to the 
Supplier; or 

(b) the Revenue Sharing Payment, if any, which shall be owed by the Supplier to the 
Buyer. 



4.3 Supplier Option to Adjust Contract Capacity 

At any time within the six ( 6) month period inunediately prior to the Term Commencement Date, 
the Supplier shall, once during such period, have the right to adjust the Summer Contract 
Capacity and/or the Winter Contract Capacity to a lower or higher amount by providing written 
notice thereof to the Buyer during such period, provided that any such increase or decrease shall 
not be greater than twenty-five (25) MW. The adjustment in the Contract Capacity set out in this 
Section 4.3 shall take effect on the Term Commencement Date, provided that there is no 
Supplier Event of Default as of the Term Commencement Date. The Supplier aclmowledges that 
any such adjustment in the Contract Capacity shall not reduce any obligations of the Supplier in 
existence prior to the effective date of such adjustment and that such adjustment shall be 
permanent and the Contract Capacity, as adjusted, cannot be further adjusted at any point during 
the balance of the Term. 

4.4 Supplier's Responsibility for Taxes 

The Supplier is liable for and shall pay, or cause to be paid, or reimburse the Buyer if the Buyer 
has paid, all Taxes applicable to any Revenue Sharing Payment due to the Buyer. If any GST or 
PST is payable in connection with the Revenue Sharing Payment, such GST or PST shall be paid 
by the Supplier. In the event that the Buyer is required to remit such Taxes, the amount thereof 
shall be deducted from any sums becoming due to the Supplier hereunder, or shall be added to 
any sums becoming due to the Buyer hereunder. 

4.5 Buyer's Responsibility for Taxes 

The Buyer is liable for and shall pay, or cause to be paid, or reimburse the Supplier if the 
Supplier has paid, all Taxes applicable to any Contingent Support Payment due to the Supplier. 
If any GST or PST is payable in connection with the Contingent Support Payment, such GST or 
PST shall be paid by the Buyer. In the event that the Supplier is required to remit such Taxes, 
the amount thereof shall be deducted from any sums becoming due to the Buyer hereunder, or 
shall be added to any sums becoming due to the Supplier hereunder. 

4.6 Non-Residency 

If the Supplier is a non-resident of Canada, as that term is defmed in the ITA, and the Buyer 
incurs any withholding or other similar Taxes as a result of such non-residency, then payments 
under this Agreement by the Buyer shall be reduced by the amount of such withholding Taxes· 
and the Buyer shall remit such withholding Taxes to the applicable taxing authorities. The Buyer 
shall within sixty (60) days after remitting such Taxes, notifY the Supplier in writing, providing 
reasonable detail of such payment so that the Supplier may claim any applicable rebates, refunds 
or credits from the applicable taxing authorities. If, after the Buyer has paid such amounts, the 
Buyer receives a refund, rebate or credit on account of such Taxes, then the Buyer shall promptly 
remit such refund, rebate or credit amount to the Supplier. 



ARTICLES 
STATEMENTS AND PAYMENTS 

5.1 Meter and Other Data 

(a) The Supplier agrees to provide to the Buyer access to the meters in the Metering 
Plan to accommodate remote interrogation of the metered data on a daily basis. 
The Supplier agrees to provide to the Buyer, at all times, access to any other 
information relating to the Contract Facility that the Supplier has provided to, or 
received from, the IESO from time to time. The Buyer agrees to provide to the 
Supplier, upon the Supplier's request, any Market Price information and any other 
information that the Buyer will be utilizing in preparing any Statement that is not 
available directly to the Supplier from the IESO. Upon a Party becoming aware 
of any errors or omissions in any data or information provided in accordance with 
this Section 5.1, such Party shall notify the other Party, and if applicable, the 
IESO in accordance with the IESO Market Rules, on a timely basis. 

(b) Notwithstanding the foregoing, the Parties aclmowledge and agree that all 
Statements shall be prepared based on market price information and settlement 
data from the IESO, and in the event of a discrepancy between market price 
information and settlement data from the IESO and information received directly 
from the Supplier pursuant to Section 5.l(a), then the market price information 
and settlement data from the IESO shall, subject to Section 5.7, be considered to 
be correct. 

5.2 Statements 

The Buyer shall prepare and deliver a settlement statement (the "Statement") to the Supplier, 
within ten (I 0) Business Days after the end of each calendar month in the Term that is the 
subject of the Statement (the "Settlement Month"), setting out the basis for the Monthly 
Payment with respect to the Settlement Month, as well as the basis for any other payments owing 
under this Agreement by either Party to the other in the Settlement Month. A Statement may be 
delivered by the Buyer to the Supplier by facsimile or electronic means and shall include the 
reference number assigned to this Agreement by the Buyer and a description of the components 
of the Monthly Payment and other payments, as described in this Agreement, including 
Sections 2.3(a)(iv) and 4.2, as applicable, owing to the Supplier for the Settlement Month. 

5.3 Payment 

The Party owing the Monthly Payment shall remit to the other Party full payment in respect of 
the Statement no later than twenty (20) Business Days after the end of the Settlement Month to 
which the Statement relates (the "Payment Date"). Any and all payments required to be made 
by either Party under any provision of this Agreement shall be made by wire transfer to the 
applicable account designated in Section 5.5, or as otherwise agreed by the Parties. 



5.4 Interest 

The Party owing the Monthly Payment shall pay interest on any late payment to the other Party, 
from the Payment Date to the date of payment, unless such late payment was through the fault of 
the other Party. The interest rate applicable to such late payment shall be the Interest Rate in 
effect on the date that the payment went into arrears, calculated daily, but shall not, under any 
circumstances, exceed the maximum interest rate permitted by Laws and Regulations. 

5.5 Payment Account Information 

Account for payments to Supplier: 

The Supplier shall provide information in respect of its account for payments hereunder. Such 
information shall include the banlc, banlc's address, banlc code, transit number and account 
number. The Buyer's obligation to make payments to the Supplier hereunder shall not 
commence until the Buyer has received such information in respect of the Supplier's account for 
payments. 

Supplier's GST Registration Number: 85917 8972 RTOOOl 

The Buyer acknowledges that the account information, when provided to the Buyer, and GST 
registration number of the Supplier above constitutes Supplier's Confidential Information and is 
subject to the obligations of the Buyer as set out in Article 8. 

Account for payments to Buyer: 

Royal Banlc of Canada 
Main Branch 
200 Bay Street, Main Floor 
Toronto, ON M5J 2J5 

Account Number: 
Transit Number: 

Buyer's GST Registration Number: 

104-439-5 
00002 

85419 5039 RTOOOl 

The Supplier acknowledges that the account information and GST registration number of the 
Buyer above constitutes Buyer's Confidential Information and is subject to the obligations of the 
Supplier as set out in Article 8. 

Either Party may change its account information from time to time by written notice to the other 
in accordance with Section 15.7. 

5.6 Adjustment to Statement 

(a) Each Statement shall be subject to adjustment for errors in arithmetic, 
computation, or other errors, raised by a party during the period of one (I) year 
following the end of the calendar year in which such Statement was issued. If 



there are no complaints raised, or if any complaints raised in the time period have 
been resolved, such Statement shall be fmal and subject to no further adjustment 
after the expiration of such period. 

(b) Notwithstanding the foregoing, the determination by the IESO of any information 
shall be final and binding on the Parties in accordance with the IESO Market 
Rules, and without limiting the generality of the foregoing, if a Statement contains 
an error in the data or information issued by the IESO which the IESO has 
requested be corrected, then the one(!) year limit set forth in Section 5.6(a) shall 
not apply to the correction of such error or the Buyer's ability to readjust the 
Statement. 

(c) Subject to Section 5.7, any adjustment to a Statement made pursuant to this 
Section 5.6 shall be made in the next subsequent Statement. 

5. 7 Disputed Statement 

If the Supplier disputes a Statement or any portion thereof, the Party owing any amount set forth 
in the Statement shall, notwithstanding such dispute, pay the entire amount set forth in the 
Statement to the other Party. The Supplier shall provide written notice to the Buyer setting out 
the portions of the Statement that are in dispute with a brief explanation ofthe dispute. !fit is 
subsequently determined or agreed that an adjustment to the Statement is appropriate, the Buyer 
will promptly prepare a revised Statement. Any overpayment or underpayment of any amount 
due under a Statement shall bear interest at the Interest Rate, calculated daily, from and including 
the time of such overpayment or underpayment to the date of the refund or payment thereof. 
Payment pursuant to the revised Statement shall be made on the tenth (I Oth) Business Day 
following the date on which the revised Statement is delivered to the Supplier. If a Statement 
dispute has not been resolved between the Parties within five (5) Business Days after receipt of 
written notice of such dispute by the Buyer, the dispute may be submitted by either Party to a 
Senior Conference pursuant to the terms of Section 16.1. 

5.8 Statements and Payment Records 

The Parties shall keep all books and records necessary to support the information contained in 
and with respect to each Statement and Monthly Payment made thereunder, in accordance with 
Section 15.2. · 

ARTICLE6 
CREDIT AND SECURITY REQUIREMENTS 

6.1 Completion and Performance Security 

(a) The Parties aclmowledge that the Supplier has, prior to the Amendment and 
Restatement Date, provided to the Buyer security for the performance of the 
Supplier's obligations under the Original CES Contract in an amount equal to 
$14,000,000 in the form described in Section 6.2 (the "Completion and 
Performance Security"). 



(b) Effective upon the Term Commencement Date, and provided that the Buyer has 
determined that any liquidated damages payable by the Supplier under Section 2.5 
have been paid by the Supplier, then the amount of the Completion and 
Performance Security shall be reduced to an amount equal to $1!,000,000. The 
amount of the Completion and Performance Security shall be reduced to an 
amount equal to (i) $8,000,000 effective upon the fifth anniversary of the Term 
Commencement Date, (ii) $5,000,000 effective upon the tenth anniversary of the 
Term Commencement Date and (iii) $2,500,000 effective upon the fifteenth 
anniversary of the Term Commencement Date. 

(c) In the event that the Buyer, in accordance with this Agreement, has recovered 
monies that were due to it using all or part of the Completion and Performance 
Security, the Supplier shall forthwith provide replacement security to cover an 
amount equal to that recovered or paid out of the Completion and Performance 
Security. In exchange for the Completion and Performance Security in the 
amended amount, the Buyer will return to the Supplier the original Completion 
and Performance Security. 

(d) If prior to Financial Closing or the date of receipt by the Buyer of the Completion 
and Performance Security, there occurs or arises incidents, events or 
circumstances which results, or is likely to result, in a delay in the aggregate of 
thirty (30) days or more in the achievement of Commercial Operation by the 
Milestone Date therefore including delays arising from events of Force Majeure, 
the Party first becoming aware of such delay or likely delay shall promptly (and, 
in any event, within ten (10) Business Days) notify the other Party and the Parties 
shall meet to discuss strategies for restoring, to the extent possible and practicable 
to do so, the development, construction and/or commissioning of the Facility to 
the schedule which will achieve Commercial Operation by the Milestone Date 
therefor. Notwithstanding the foregoing and any other provision of this 
Agreement, an event of Force Majeure shall not extend the date by which the 
Completion and Performance Security in the respective amounts set out m 
Sections 6.J(a) and 6.l(b) are each required to be provided by the Supplier. 

6.2 Composition of Security 

(a) Prior to the date of receipt by the Supplier of the notification of the Buyer 
described in paragraph 2.6(b)(i) in respect of Commercial Operation, the 
Completion and Performance Security shall be provided in the form of a Letter of 
Credit, certified cheque, banlc draft, or other equivalent form of surety instrument 
acceptable to the Buyer, acting reasonably, for the full amount, but for certainty, 
shall not include guarantees. 

(b) From and after the date of receipt by the Supplier of the Confirmation of the 
Buyer described in paragraph 2.6(b )(i) in respect of the Commercial Operation 
Date, the Completion and Performance Security shall be provided as set out in 
Section 6.2(b)(i) or (ii) below: 



(i) a Letter of Credit, certified cheque, banlc draft, or other equivalent form of 
surety instrument acceptable to the Buyer, for the full amount of the 
Completion and Perfom1ance Security; or 

(ii) subject to Section 6.2(d), a Guarantee, up to a maxin10m amount 
determined pursuant to Section 6.4, but not to exceed ninety percent 
(90%) of the amount of the Completion and Performance Security, 
together with a Letter of Credit, certified cheque, banlc draft, or other 
equivalent form of surety instrument acceptable to the Buyer, for the 
balance of the amount of the Completion and Performance Security. 

To the extent that the amount of the Guarantee requirement increases or decreases 
from tinle to time in accordance with this Article 6, the amount of the Letter of 
Credit shall correspondingly be required to be decreased or increased, 
respectively, so that the total amount of the Completion and Performance Security 
held by the Buyer at all times from and after the Term Commencement Date 
remains in an aggregate amount as required pursuant to Section 6.1. 

(c) lfthe aggregate of the Supplier's Creditworthiness Value determined pursuant to 
Section 6.4(b) and the principal amount of the Letter of Credit, certified cheque, 
banlc draft, or other equivalent form of surety instrument acceptable to the Buyer 
described in Section 6.2(b)(ii) is equal to or greater than the amount of the 
Completion and Perfommnce Security, then no Guarantee is required. 

(d) If a Guarantee forms part of the Completion and Performance Security and: 

(i) the Creditworthiness Value of the Supplier determined pursuant to 
Section 6.4(b) is equal to or greater than the Creditworthiness Value of the 
Guarantor determined pursuant to Section 6.4(b ), provided the Guarantor 
has a Credit Rating required of a guarantor as set out in Section 6.4, or 

(ii) the aggregate of the Supplier's Creditworthiness Value and the principal 
amount of the Letter of Credit, certified cheque, banlc draft, or other 
equivalent form of surety instrument acceptable to the Buyer described in 
Section 6.2(b)(ii) is equal to or greater than the amount of the Completion 
and Performance Security, 

then, provided the Supplier is not then in default under this Agreement, the Buyer 
shall, upon request by the Supplier, return the Guarantee to the Supplier. 

6.3 Letter of Credit Provisions 

Any Letter of Credit delivered hereunder shall be subject to the following provisions: 

(a) The Supplier shall (i) renew or cause the renewal of each outstanding Letter of 
Credit on a timely basis as provided in the relevant Letter of Credit, (ii) if the 
financial institution that issued an outstanding Letter of Credit has indicated its 
intent not to renew such Letter of Credit, provide a substitute Letter of Credit or 



other equivalent form of surety instrument satisfactory to the Buyer at least ten 
(10) Business Days prior to the expiration of the outstanding Letter of Credit, and 
(iii) if a financial institution issuing a Letter of Credit fails to honour the Buyer's 
properly documented request to draw on an outstanding Letter of Credit (other 
than a failure to honour as a result of a request to draw that does not conform to 
the requirements of such Letter of Credit), provide for the benefit of the Buyer 
(A) a substitute Letter of Credit that is issued by another fmancial institution, or 
(B) other surety instrument satisfactory to the Buyer in an amount equal to such 
outstanding Letter of Credit, in either case within five (5) Business Days after the 
Supplier receives notice of such refusal. 

(b) A Letter of Credit shall provide that the Buyer may draw upon the Letter of Credit 
in an amount (up to the face amount or part thereof remaining available to be 
drawn thereunder for which the Letter of Credit has been issued) that is equal to 
all amounts that are due and owing from the Supplier but that have not been paid 
to the Buyer within the time allowed for such payments under this Agreement 
(including any related notice or grace period or both). A Letter of Credit shall 
provide that a drawing may be made on the Letter of Credit upon submission to 
the financial institution issuing the Letter of Credit of one or more certificates 
specifying the amounts due and owing to the Buyer in accordance with the 
specific requirements of the Letter of Credit. 

(c) If the Supplier shall fail to renew, substitute, or sufficiently increase the amount 
of an outstanding Letter of Credit (as the case may be), or establish one or more 
additional Letters of Credit or other equivalent form of surety instrument 
satisfactory to the Buyer when required hereunder, then without limiting any other 
remedies the Buyer may have under this Agreement, the Buyer (i) may draw on 
the undrawn portion of any outstanding Letter of Credit and retain for its own 
account, as liquidated damages and not as a penalty, the amount equal to one (I%) 
percent of the face value of such outstanding Letter of Credit and/or (ii) prior to 
the expiry of such Letter of Credit, may draw on the entire, undrawn portion of 
any outstanding Letter of Credit, upon submission to the fmancial institution 
issuing such Letter of Credit of a certificate specifying the entire amount of the 
Letter of Credit is owing to the Buyer in accordance with the specific 
requirements of the Letter of Credit. Any amount then due and owing to the 
Buyer shall be received by the Buyer as liquidated damages and not as a penalty. 
If the amounts then due and owing are less than the amount drawn under such 
Letter of Credit, then such excess amount shall be held as Completion and 
Performance Security. The Supplier shall remain liable for any amounts due and 
owing to the Buyer and remaining nnpaid after the application of the amonnts so 
drawn by the Buyer. If the Supplier snbsequently delivers a Letter of Credit or 
other surety instrmnent or other collateral permitted pursuant hereto, in each case 
satisfactory to the Buyer in its sole and absolute discretion as to form, substance 
and amount, then upon acceptance by the Buyer thereof, the Buyer shall remit to 
the Supplier all amounts held by the Buyer as Completion and Performance 
Security pursuant to this Section 6.3(c). 



(d) The costs and expenses of establishing, renewing, substituting, cancelling, 
increasing and reducing the amount of (as the case may be) one or more Letters of 
Credit shall be borne by the Supplier. 

(e) The Buyer shall return a Letter of Credit held by the Buyer to the Supplier, if the 
Supplier is substituting a Letter of Credit of a greater or lesser amount pursuant to 
Section 6.3(a), within five (5) Business Days from the Buyer's receipt of such 
substituted Letter of Credit. 

6.4 Guarantee Provisions 

(a) The Buyer shall accept a guarantee in the form attached hereto as Exhibit D (the 
"Guarantee") from a guarantor of the Supplier (with the applicable party 
providing the Guarantee being referred to as the "Guarantor"), provided 
however that the Guarantor shall have a Credit Rating as listed in any of the four 
rows contained in the table below. Notwithstanding the foregoing, in the event 
the Guarantor has a Negative Outlook, then its Credit Rating, for purposes of 
calculating the Creditworthiness Value of the Guarantor in Section 6.4(b)(i), will 
be automatically demoted by one (1) row in the table in Section 6.4(b)(i). For 
greater certainty, a Guarantor with a Credit Rating in the fourth (4'h) level set 
forth below without a Negative Outlook will no longer be able to provide a 
Guarantee if it subsequently receives a Negative Outlook. Subject to Section 6.2, 
the amount of the Guarantee shall be equal to or less than the Creditworthiness 
Value of the Guarantor, failing which the Supplier shall be required to provide 
alternative acceptable security as provided in Section 6.2(b) so as to remain in 
compliance with the Completion and Performance Security requirements set out 
in Section 6.1. 

(b) (i) A Person's Creditworthiness Value (the "Creditworthiness 
Value") shall be determined by the following formula: 

S x T 

where S represents the Tangible Net Worth of the Person, expressed in Dollars, 
and T is a figure, used for weighting purposes, taken from the column entitled 
"Value ofT" in the table below of the appropriate row corresponding to the 
Person's Credit Rating as adjusted by any Negative Outlook in accordance with 
Section 6.4(a) or 6.4(b)(ii), as applicable, provided that where the Person has 
Credit Ratings from more than one rating agency set out in the table below, then 
the lowest of such Credit Ratings, as adjusted by any Negative Outlook m 
accordance with Section 6.4(a) or 6.4(b)(ii), as applicable, shall be used: 

Credit Rating of Person . . 

. 

S&P DBRS · Moody's Value ofT 
. 

l. At least A- At least A low At least A3 0.10 



2. At least BBB+ At least BBB high At least Baa 1 0.08 

3. At least BBB At least BBB At least Baa2 0.06 

4. At least BBB- At least BBB low At least Baa3 0.05 

(ii) In the event that any Person has a Negative Outlook, then its Credit Rating 
will automatically be demoted by one (1) row in the table in Section 
6.4(b )(i). 

(c) Upon the consent of the Buyer, which consent shall not be umeasonably withheld, 
the Guarantor may substitute its Guarantee with a guarantee from an Affiliate or 
from any other Person who would qualify as a guarantor for an amount equivalent 
to the amount of the Guarantee (the "Replacement Guarantee"). The 
Replacement Guarantee shall be in the fonn of the Guarantee. Upon delivery of 
the Replacement Guarantee, (i) such Replacement Guarantee shall be deemed to 
be the "Guarantee" and such Affiliate or other Person providing such guarantee, 
as the case may be, shall he deemed to be the "Guarantor" for all purposes of 
this Agreement and ( ii) the Buyer shall return the original Guarantee to the 
original Guarantor within five (5) Business Days of such delivery. 

(d) For greater clarity, all provisions of this Agreement that refer to (i) the Guarantor 
or similar references, or (ii) the Creditworthiness Value of the Guarantor or 
similar references, shall: 

(1) only apply in respect of the Guarantor if that Guarantor has, at the 
applicable time, issued a Guarantee in favour of the Buyer and that 
Guarantee remains in effect at that time (otherwise, the reference to 
Guarantor shall be excluded when interpreting the provision until such 
time as a Guarantee is provided); and 

(2) only refer to the Creditworthiness Value of the Supplier (and not the 
Creditworthiness Value of its Guarantor) when and for so long as its 
Guarantor has not provided a Guarantee that remains in effect at the 
applicable time. 

6.5 Financial Statements 

Ifthere is a Guarantor, the Supplier shall, on a quarterly basis, provide to the Buyer (i) as soon as 
available and in no event later than sixty (60) days after the end of each fiscal quarter of the 
Guarantor, unaudited consolidated fmancial statements of the Guarantor, for such fiscal quarter 
prepared in accordance with GAAP, and (ii) as soon as possible and in no event later than one 
hundred and twenty (120) days after the end of each fiscal year, audited consolidated financial 
statements of the Guarantor for such fiscal year prepared in accordance with GAAP. 
Notwithstanding the foregoing, if any such financial statements are not available in a timely 
manner due to a delay in preparation or auditing, such delay shall not be considered a breach of 



this Section 6.5 so long as the Guarantor is diligently pursuing the preparation, audit and delivery 
of such financial statements. Quarterly fmancial statements may be delivered electronically to 
the Buyer in PDF form. Upon each delivery of the Guarantor's fmancial statements to the 
Buyer, the Guarantor providing such fmancial statements shall be deemed to represent to the 
Buyer that its fmancial statements were prepared in accordance with GAAP and present fairly 
the financial position of the Guarantor for the relevant period then ended. In the event that the 
Guarantor does not publish financial statements on a quarterly basis, then unaudited consolidated 
fmancial statements shall be provided by the Guarantor, at a minimum, on a semi-annual basis. 
To the extent that the Supplier's Creditworthiness Value is such that the Guarantee is not 
required or it is returned to the Guarantor and cancelled pursuant to Section 6.2(d), then the 
obligations to provide financial statements under this Section 6.5 shall apply io full to the 
Supplier instead of the Guarantor. 

6.6 Notice of Deterioration in Financial Indicators 

The Supplier shall provide notice to the Buyer of any material deterioration of any of the 
Financial Indicators of the Supplier or the Guarantor inunediately upon the Supplier becoming 
aware of such deterioration. 

ARTICLE 7 
REPRESENTATIONS 

7.1 Representations of the Supplier 

The Supplier represents to the Buyer as follows, and acknowledges that the Buyer is relying on 
such representations io entering iota this Agreement: 

(a) The Supplier is a corporation incorporated under ·the laws of the Province of 
Ontario, is registered or otherwise qualified to carry on business in the Province 
of Ontario, and has the requisite power to enter iota this Agreement and to 
perform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the 
Supplier and is a valid and biodiog obligation of the Supplier enforceable in 
accordance with its terms except as such enforcement may be limited by 
bankruptcy, insolvency and other laws affecting the rights of creditors generally 
and except that equitable remedies may only be granted io the discretion of a 
court of competent jurisdiction. 

(c) The execution and delivery of this Agreement by the Supplier and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any ofthe provisions of, or constitute a default under, 
or conflict with or cause the termination, cancellation or acceleration of any 
material obligation of the Supplier under: 

(i) any contract or obligation to which the Supplier is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 



(ii) the articles, by-laws or other constating documents; or resolutions of the 
directors or shareholders of the Supplier; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the 
Supplier; or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Supplier. 

(d) There are no banlcruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against or being 
contemplated by the Supplier or, to the lmowledge of the Supplier, threatened 
against the Supplier. 

(e) There are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Governmental Authority or arbitrator, or, to the lmowledge of the Supplier, 
threatened against the Supplier, that could have a Material Adverse Effect on the 
Supplier. 

(f) All requirements for the Supplier to make any filing, declaration or registration 
with, give any notice to or obtain any licence, permit, certificate, registration, 
authorization, consent or approval ot; any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 

(g) The Supplier is not a non-resident of Canada for the purposes of the IT A 

(h) All statements, specifications, data confirmations and information that have been 
set out in the Proposal are complete and accurate in all material respects and are 
hereby restated and reafftrmed by the Supplier as representations made to the 
Buyer hereunder and there is no material information omitted from the Proposal 
which makes the information in the Proposal misleading or inaccurate. 

In addition, the Supplier shall, upon delivery of each of the quarterly progress reports required to 
be provided to the Buyer pursuant to Section 2.7, represent in writing that each of the foregoing 
statements set out in Sections 7.l(a) to (h) inclusive continues to be true or, if any of such 
statements are no longer true, then the Supplier shall provide to the Buyer a qualified 
representation with respect to such statement. Such qualified representation provided by the 
Supplier to the Buyer shall be subject, however, to the rights of the Buyer in Section lO.I(d) to 
require the Supplier to cure or remove any such qualification with respect to such statement. 

7.2 Representations of the Buyer 

The Buyer represents to the Supplier as follows, and aclmowledges that the Supplier is relying on 
such representations in entering into this Agreement: 



(a) The Buyer that was the original counterparty to this Agreement is a corporation 
without share capital created under the laws of Ontario, and has the requisite 
power to enter into this Agreement and to perform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the Buyer 
and is a valid and binding obligation of the Buyer enforceable in accordance with 
its terms, except as enforcement may be limited by bankruptcy, insolvency and 
other Jaws affecting the rights of creditors generally and except that equitable 
remedies may be granted solely in the discretion of a court of competent 
jurisdiction. 

(c) The execution and delivery of this Agreement by the Buyer and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any ofthe provisions of, or constitute a default under, 
or conflict with or cause the termination, cancellation or acceleration of any 
material obligation of the Buyer under: 

(i) any contract or obligation to which the Buyer is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 

(ii) the by-laws or resolutions of the directors (or any committee thereof) or 
shareholder of the Buyer; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the Buyer; 
or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Buyer. 

(d) There are no bankruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against, or being 
contemplated by the Buyer or, to the knowledge of the Buyer, threatened against 
the Buyer. 

(e) There are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Governmental Authority or arbitrator, or, to the knowledge of the Buyer, 
threatened against the Buyer, that could have a Material Adverse Effect on the 
Buyer. 

(f) All requirements for the Buyer to make any declaration, filing or registration with, 
give any notice to or obtain any licence, permit, certificate, registration, 
authorization, consent or approval of, any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 



ARTICLE 8 
CONFIDENTIALITY AND FIPPA 

8.1 Confidential Information 

From the date of this Agreement to and following the expiry of the Term, the Receiving Party 
shall keep confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Infonnation to its Representatives 
who need to ]mow Confidential Information for the purpose of assisting the 
Receiving Party in complying with its obligations under this Agreement. On each 
copy made by the Receiving Party, the Receiving Party must reproduce all notices 
which appear on the original. The Receiving Party shall inform its 
Representatives of the confidentiality of Confidential Information and shall be 
responsible for any breach of this Article 8 by any of its Representatives. 

(b) If the Receiving Party or any of its Representatives are requested or required (by 
oral question, inteJTogatories, requests for information or documents, court order, 
civil investigative demand, or sinailar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 8.2. 

(c) Where the Supplier is the Receiving Party, the Supplier may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing fmancing for the Contract Facility, 
provided that any such Secured Lender or prospective lender or investor has been 
informed of the Supplier's confidentiality obligations hereunder and such Secured 
Lender or prospective lender or investor has covenanted in favour of the Buyer to 
hold such Confidential Information confidential and entered into a Confidentiality 
Undertaking in the form set out in Exhibit W or in a similar form prepared by the 
Supplier and approved by the Buyer. 

(d) Notwithstanding the foregoing, the Supplier consents to the disclosure of its name 
and contact particulars (including its address for service and the name of its 
Company Representative) by the Buyer to all Other Suppliers for the purposes of 
Sections 1.6 to 1.10 inclusive. 

8.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 



Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

8.3 Return of Information 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under Laws and Regulations, and shall keep such retained copy subject to 
the terms of this Article 8. 

8.4 Injunctive and Other Relief 

The Receiving Party aclmowledges that breach of any provisions of this Article may cause 
irreparable harm to the Disclosing Party or to any third-party to whom the Disclosing Party owes 
a duty of confidence, and that the injury to the Disclosing Party or to any third party may be 
difficult to calculate and inadequately compensable in damages. The Receiving Party agrees that 
the Disclosing Party is entitled to obtain injunctive relief (without proving any damage sustained 
by it or by any third party) or any other remedy against any actual or potential breach of the 
provisions of this Article. 

8.5 FIPPA Records and Compliance 

The Parties acknowledge and agree that the Ontario Power Authority is subject to FIPPA and 
that FIPPA applies to and governs all Confidential Information in the custody or control of the 
Ontario Power Authority ("FIPPA Records") and may, subject to FIPPA, require the disclosure 
of such FIPPA Records to third parties. The Supplier agrees to provide a copy of any FIPPA 
Records that it previously provided to the Ontario Power Authority if the Supplier continues to 
possess such FIPPA Records in a deliverable form at the time of the Ontario Power Authority's 
request. If the Supplier does possess such FIPPA Records in a deliverable form, it shall provide 
the same within a reasonable time after being directed to do so by the Ontario Power Authority. 



The provisions of this section shall survive any termination or expiry ofthis Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

8. 6 This Agreement 

Notwithstanding any other provision of this Agreement or the Original CES Contract, each of 
this Agreement, the fact of the entry into this Agreement by the Parties, any differences between 
this Agreement and the Original CES Contract, and the termination of the Original CES 
Contract, is hereby designated as Buyer's Confidential Information, and the Supplier shall be 
deemed to be the Receiving Party and the Buyer shall be deemed to be the Disclosing Party in 
respect of such information. The Supplier hereby acknowledges and agrees to such designation 
of any and all such information. For clarity, the Buyer shall not be bound by any duty of 
confidentiality or non-disclosure to the Supplier in respect of such information, other than that 
which would have applied in the absence of this Section 8.6. 

9.1 Term 

ARTICLE9 
TERM 

(a) This Agreement shall become effective upon the date hereof. 

(b) The "Term" means that period of time commencing at the beginning of the hour 
ending 01:00 hours (EST) on the Commercial Operation Dale (the "Term 
Commencement Date") and ending at 24:00 hours (EST) on the day before the 
twentieth (201h) anniversary date thereafter, subject to earlier termination in 
accordance with the provisions hereof. Neither Party shall have any right to 
extend or renew the Tem1 except as agreed in writing by the Parties. 

ARTICLE 10 
TERM.INATION AND DEFAULT 

10.1 Events of Default by the Supplier 

Each of the following will constitute an Event of Default by the Supplier (each, a "Supplier 
Event of Default"): 

(a) The Supplier or the Guarantor fails to make any payment when due, or, subject to 
Section lO.l(r), deliver and/or maintain the Completion and Performance Security 
as required under this Agreement, if such failure is not remedied within five ( 5) 
Business Days after written notice of such failure from the Buyer. 

(b) The Supplier fails to perfom1 any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Supplier Event of Default) 
if such failure is not remedied within fifteen (15) Business Days after written 
notice of such failure from the Buyer, provided that such cure period shall be 
extended by a further fifteen (15) Business Days if the Supplier is diligently 



remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Supplier fails or ceases to hold a valid licence, permit, certificate, 
registration, authorization, consent or approval issued by a Governmental 
Authority where such failure or cessation results in, or could be reasonably 
expected to result in, a Material Adverse Effect on the Supplier and is not 
remedied within thirty (30) Business Days after receipt by the Supplier of written 
notice of such failure or cessation from the Buyer, provided that such cure period 
shall be extended by a further thirty (30) Business Days if the Supplier is 
diligently remedying such failure or cessation and such failure or cessation is 
capable of being corrected during such extended cure period. 

(d) Any representation made by the Supplier in this Agreement is not true or correct 
in any material respect when made and is not made true or correct in all material 
respects within thirty (30) Business Days after receipt by the Supplier of written 
notice of such fact from the Buyer, provided that such cure period (i) shall be 
extended for a further period of thirty (30) Business Days and (ii) may be 
extended by such further period of time as the Buyer in its sole and absolute 
discretion detennines is reasonable, if, in each case, the Supplier is diligently 
correcting such breach and such breach is capable of being corrected during such 
extended cure period. For certainty, notwithstanding the receipt by the Buyer of a 
qualified representation by the Supplier with respect to any statement referred to 
in Sections 7.l(a) to 7.l(h), inclusive, the Buyer may, in its sole and absolute 
discretion, require the Supplier, within the time limits set out in this Section 
lO.l(d), to cure or remove any such qualification to such statement. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering, the dissolution, ternaination of existence, liquidation or 
winding up of the Supplier, unless such filed documents are immediately revoked 
or otherwise rendered inapplicable, or unless, in the case of the Supplier, there has 
been a permitted and valid assignment of this Agreement by the Supplier under 
this Agreement to a Person which is not dissolving, ternainating its existence, 
liquidating or winding up and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(f) The Supplier amalgamates with, or merges with or into, or transfers the Facility or 
all or substantially all of its assets to, another Person unless, at the time of such 
amalgamation, merger or transfer, there has been a permitted and valid 
assignment hereof by the Supplier under this Agreement to the resulting, 
surviving or transferee Person and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(g) A receiver, manager, receiver-manager, liquidator, monitor or trustee in 
bankruptcy of the Supplier or of any of the Supplier's property is appointed by a 
Governmental Authority or pursuant to the terms of a debenture or a similar 



instrument, and such receiver, manager, receiver-manager, liquidator, monitor or 
trustee in bankruptcy is not discharged or such appointment is not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of a Governmental Authority, the Supplier is adjudicated bankrupt or 
insolvent or any substantial part of the Supplier's property is sequestered, and 
such decree, judgment or order continues undischarged and unstayed for a period 
of thirty (30) days after the entry thereof. A petition, proceeding or filing is made 
against the Supplier seeking to have the Supplier declared bankrupt or insolvent, 
or seeking adjustment or composition of any of its debts pursuant to the 
provisions of any Insolvency Legislation, and such petition, proceeding or filing 
is not dismissed or withdrawn within thirty (30) days. 

(h) The Supplier makes an assignment for the benefit of its creditors generally under 
aoy Insolvency Legislation, or consents to the appointment of a receiver, 
manager, receiver-manager, monitor, trustee in bankruptcy, or liquidator for all or 
part of its property or files a petition or proposal to declare bankruptcy or to 
reorganize pursuant to the provisions of any Insolvency Legislation. 

(i) The Supplier has defaulted under one or more obligations for indebtedness to 
other Persons, resulting in obligations for indebtedness in an aggregate amount of 
more than the greatest of: (1) five percent (5%) of its Tangible Net Worth, (2) 
$50,000/MW multiplied by the Annual Average Contract Capacity, and (3) 
$2,000,000, becoming immediately due and payable, unless: (A) such default is 
remedied within fifteen (15) Business Days after written notice of such failure 
from the Buyer, provided that such cure period shall be extended by a further 
fifteen (15) Business Days if the Supplier is diligently remedying such default and 
such default is capable of being cured during such extended cure period; or (B) 
the Supplier has satisfied the Buyer that such default does not have a Material 
Adverse Effect on the Supplier's ability to perform its obligations under this 
Agreement. 

(j) The Supplier has made a Contract Facility Amendment that has not first been 
consented to by the Buyer and that has not been removed within ten (10) Business 
Days after such Contract Facility Amendment occurred. 

(k) The Commercial Operation Date has not occurred on or before the date which is 
one (I) year after the Milestone Date for Commercial Operation, unless the 
Supplier has, on or prior to such one year date, paid all liquidated damages 
accruing to such one year date pursuant to Section 2.5 and the full amount of the 
required Completion and Performance Security is being held by the Buyer in 
accordance with Section 6.1. 

(I) The Commercial Operation Date has not occurred on or before the date which is 
eighteen (18) months after the Milestone Date for Commercial Operation. 

(m) Either of the defaults described in Sections 15.6(d) and 15.6(f)(i) has occurred. 



(n) The Availability is less than: (i) seventy percent (70%) during the second Contract 
Year, (ii) seventy-five percent (75%) during the third Contract Year, or (iii) eighty 
percent (80%) during the fourth and each succeeding Contract Year. 

( o) The Supplier undergoes a change in Control without first obtaining the written 
approval of the Buyer if required pursuant to Sections 16.6 or 16.7. 

(p) The Supplier assigns this Agreement without first obtaining the consent of the 
Buyer, if required pursuant to this Agreement. 

(q) The Supplier has not disclosed each actual or potential Conflict oflnterest (as that 
term is defined in the 2,500 MW RFP) and, if any such actual or potential 
Conflict oflnterest is capable of being remedied, it has not been remedied within 
fifteen (15) Business Days after written notice of such nondisclosure from the 
Buyer. 

(r) The Supplier has failed to provide Completion and Performance Security in the 
amounts and by the dates required in Article 6. 

I 0.2 Remedies of the Buyer 

(a) If any Supplier Event of Default (other than a Supplier Event of Default referred 
to in Sections lO.l(e), lO.l(g), and lO.l(h)) occurs and is continuing, upon written 
notice to the Supplier, the Buyer may, subject to Article 12, terminate this 
Agreement. 

(b) If a Supplier Event of Default referred to in Sections lO.l(b), lO.l(m), or IO.l(n) 
occurs and is continuing, in addition to the remedies set out in Section 10.2(a), at 
the discretion of the Buyer, either: 

(i) the Supplier will forfeit an amount equivalent to the Assumed Deemed 
Dispatch Payment that would be payable to the Supplier, if any, for the 
Settlement Month in which such Supplier Event of Default occurs, as 
liquidated damages and not as a penalty; or 

(ii) the Buyer may levy a performance assessment set-off, as liquidated 
damages and not as a penalty, equal to three (3) times the average 
Assumed Deemed Dispatch Payment that would be payable to the 
Supplier, if any, for the most recent twelve (12) Settlement Months (ortbe 
number of Settlement Months that have elapsed from the Term 
Commencement Date if less than twelve (12) Settlement Months have 
elapsed), in the event that three (3) or more Supplier Events of Default 
referred to in Sections lO.l(b), IO.l(m), or lO.l(n) have occurred within a 
Contract Year, regardless of whether such Supplier Events of Default have 
been subsequently cured, 

and which may be satisfied by the Buyer setting off any payments due to the 
Supplier against any amounts payable by the Supplier to the Buyer including, at 



the Buyer's option, the amount of any Completion and Performance Security 
provided to the Buyer pursuant to Article 6, and by drawing on the Completion 
and Perfonnance Security, or any part thereo~ and if the remedy in 
Section 10.2(a) has not been exercised, requiring the Supplier to replace such 
drawn security with new security. 

(c) If a Supplier Event of Default occurs and is continuing, the Buyer may, m 
addition to the remedies set out in Section 10.2(a): 

(i) set off any payments due to the Supplier against any amounts payable by 
the Supplier to the Buyer including, at the Buyer's option, the amount of 
any Completion and Performance Security provided to the Buyer pursuant 
to Article 6; and 

(ii) draw on the Completion and Performance Security, or any part thereof 
and, if the remedy in Section I 0.2(a) has not been exercised, require the 
Supplier to replace such drawn security with new security. 

(d) Notwithstanding Sections I 0.2(a), I 0.2(b ), and 10.2( c), upon the occurrence of a 
Supplier Event of Default referred to in Sections JO.l(e), JO.J(g) or JO.l(h), this 
Agreement shall automatically terminate without notice, act or formality, 
effective immediately before the occurrence of such Supplier Event of Default, in 
which case, for certainty, the Secured Lender shall have the rights available to it 
under Section 12.2(g). 

(e) If the Buyer terminates this Agreement pursuant to Section 10.2(a) or this 
Agreement is terminated pursuant to Section 10.2(d), the Buyer shall have the 
following option, exercisable in the sole and absolute discretion of the Buyer: 

(i) if the Termination Date precedes the Commercial Operation Date, the 
Supplier shall pay, as liquidated damages and not as a penalty, an amount 
equivalent to (I) the amount of all Completion and Performance Security 
provided by or on behalf of the Supplier, plus (2) the amount of any 
portion of the Completion and Performance Security that the Supplier was 
required under Section 6.1 to provide to the Buyer as of the Tennination 
Date (with the total amount of such liquidated damages being referred to 
as the "Sum"). The Buyer shall be entitled to retain all Completion and 
Performance Security provided by or on behalf of the Supplier and apply it 
towards the Supplier's obligation to pay the Sum. With respect to any 
unpaid portion of the Sum, the Buyer may exercise all remedies available 
to the Buyer including pursuing a claim for damages, as contemplated in 
Section I 0.5; or 

(ii) if the Termination Date is on or after the Commercial Operation Date, the 
Buyer shall be entitled to retain all Completion and Perfonnance Security 
provided by or on behalf of the Supplier and exercise all other remedies 



·available to the Buyer including pursuing a claim for damages, as 
contemplated in Section I 0.5. 

(f) Termination shall not relieve the Supplier or the Buyer of their respective 
responsibilities relating to the availability ofthe Contract Capacity and delivery of 
the Electricity and Related Products from the Contract Facility, or amounts 
payable under this Agreement, up to and including the Termination Date. The 
Buyer shall be responsible only for the payment of amounts accruing under this 
Agreement up to and including the Termination Date. In addition to its other 
rights of set off available to it pursuant to this Agreement and at law, the Buyer 
may hold back payment or set off its obligation to make such payment against any 
payments owed to it if the Supplier fails to comply with its obligations on 
termination. 

10.3 Events of Default by the Buyer 

Each of the following will constitute an Event of Default by the Buyer (each, a "Buyer Event of 
Default"): 

(a) The Buyer fails to make any payment under this Agreement when due, if such 
failure is not remedied within five (5) Business Days after written notice of such 
failure from the Supplier. 

(b) The Buyer fails to perform any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Buyer Event of Default), 
if such failure is not remedied within fifteen ( 15) Business Days after written 
notice of such failure from the Supplier, provided that such cure period shall be 
extended by a further fifteen (15) Business Days if the Buyer is diligently 
remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Buyer fails or ceases to hold a valid licence, permit, certificate, registration, 
authorization, consent or approval issued by a Governmental Authority where 
such failure or cessation results in, or could be reasonably expected to result in, a 
Material Adverse Effect on the Buyer and is not remedied within thirty (30) 
Business Days after receipt by the Buyer of written notice of such failure or 
cessation from the Supplier, provided that such cure period shall be extended by a 
further thirty (30) Business Days if the Buyer is diligently remedying such failure 
or cessation and such failure or cessation is capable of being corrected during 
such extended cure period. 

(d) Any representation made by the Buyer in this Agreement is ·not materially true or 
correct in any material respect when made and is not made materially true or 
correct within thirty (30) Business Days aft~r receipt by the Buyer of written 
notice of such fact from the Supplier, provided that such cure period shall be 
extended by a further thirty (30) Business Days if the Buyer is diligently 



correcting such breach and such breach is capable of being corrected during such 
extended cure period. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering the dissolution, termination of existence, liquidation or 
winding up of the Buyer unless such filed documents are in1mediately revoked or 
otherwise rendered inapplicable, or unless there has been a permitted and valid 
assignment of this Agreement by the Buyer under this Agreement to a Person 
which is not dissolving, terminating its existence, liquidating or winding up and 
such Person has assumed all of the Buyer's obligations under this Agreement. 

(f) A receiver, manager, receiver-manager, liquidator, monitor or trustee in 
bankruptcy of the Buyer or of any of the Buyer's property is appointed by a 
Goverrunental Authority or pursuant to the terms of a debenture or a sinlilar 
instrument, and such receiver, manager, receiver-manager, liquidator, monitor or 
trustee in bankruptcy is not discharged or such appointment is not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of Governmental Authority, the Buyer is adjudicated bankrupt or insolvent 
or any substantial part of the Buyer's property is sequestered, and such decree, 
judgment or order continues undischarged and unstayed for a period of thirty (30) 
days after the entry thereof A petition, proceeding or filing is made against the 
Buyer seeking to have it declared bankrupt or insolvent, or seeking adjustment or 
composition of any of its debts pursuant to the provisions of any Insolvency 
Legislation, and such petition, proceeding or filing is not dismissed or withdrawn 
within thirty (30) days. · 

(g) The Buyer makes an assignment for the benefit of its creditors generally under 
any Insolvency Legislation, or consents to the appointment of a receiver, 
manager, receiver-manager, monitor, trustee in bankruptcy or liquidator, of it or 
of all or part of its property or files a petition or proposal to declare banlmtptcy or 
to reorganize pursuant to the provision of any Insolvency Legislation. 

(h) The Buyer assigns this Agreement (other than an assignment made pursuant to 
Sections 16.5( d) or 16.5( e)) without first obtaining the consent oflhe Supplier, if 
required pursuant to this Agreement. 

10.4 Termination by the Supplier 

(a) If any Buyer Event of Default occurs and is continuing, then upon written notice 
to the Buyer, the Supplier may: (i) in accordance with Sections I6.5(d)(iii) and 
16.5(e)(iii), terminate this Agreement, and (ii) set off any payments due to the 
Buyer against any amounts payable by the Buyer to the Supplier. 

(b) Notwithstanding the foregoing, if applicable, the Buyer shall be responsible for 
payment of amounts accruing under this Agreement only up to and including the 
Termination Date. The Supplier may hold back payment or set off against any 



payments owed by it if the Buyer fails to comply with its obligations on 
termination. 

10.5 Remedies for Termination Non-Exclusive 

The termination of this Agreement by either Party and the payment of all amounts then due and 
owing to the other Party as expressly provided in this Agreement shall not limit, waive or 
extinguish in any way the recourse of either Party to any remedies available to it in relation to 
such termination at law, in equity or otherwise, nor shall such termination affect any rights that 
the Indemnitees may have pursuant to any indenmity given under this Agreement. 
Notwithstanding the foregoing, if the Buyer has exercised the option set out in Section 10.2(e)(i), 
then the Buyer's remedies against the Supplier in respect of the termination of this Agreement 
shall be limited to any unpaid portion of the Sum set out in Section 10.2(e)(i). 

ARTICLE 11 
FORCE MA.JEURE 

11.1 Effect oflnvoking Force Majeure 

(a) If, by reason of Force Majeure: 

(i) the Supplier is unable to make available all or any part of the Contract 
Capacity or is unable to deliver Electricity from the Contract Facility; or 

(ii) either Party is unable, wholly or partially, to perform or comply with its 
other obligations (other than payment obligations) hereunder, including 
the Supplier being unable to achieve a Milestone Event by the relevant 
Milestone Date; 

then the Party so affected by Force Majeure shall be excused and relieved from 
performing or complying with such obligations (other than payment obligations) 
and shall not be liable for any liabilities, damages, losses, payments, costs, 
expenses (or Indenmifiable Losses, in the case of the Supplier affected by Force 
Majeure) to, or incurred by, the other Party in respect of or relating to such Force 
Majeure and such Party's failure to so perform or comply during the continuance 
and to the extent of the inability so caused from and after the invocation of Force 
Majeure. Notwithstanding the foregoing, during such time as the Supplier is so 
unable to perform or comply with its obligations as a result of a Force Majeure, to 
the extent that the Supplier is able to deliver a portion of the Contract Capacity 
and Electricity from the Contract Facility despite an event of Force Majeure, then 
the calculation of payment will be made with respect to such portion of the 
Contract Capacity and Electricity delivered in accordance with Exhibit J. 

(b) A Party shall be deemed to have invoked Force Majeure with effect from the 
commencement of the event or circumstances constituting Force Majeure when 
that Party gives to the other Party prompt notice, written or oral (but if oral, 
promptly confirmed in writing) of the effect of the Force Majeure and reasonably 
fi.Jll particulars of the cause thereof, in substantially the form set forth as Exhibit I, 



provided that such notice shall be given within ten (I 0) Business Days of the 
commencement of the event or circumstances constituting Force Majeure. If the 
effect of the Force Majeure and full particulars of the cause thereof cannot be 
reasonably determined within such ten ( 1 0) Business Day period, the Party 
invoking Force Majeure shall be allowed a further ten (10) Business Days (or 
such longer period as the Parties may agree in writing) to provide such full 
particulars, in substantially the form set forth as Exhibit I, to the other Party. For 
greater certainty, the reporting or discussion of a Force Majeure event provided in 
a periodic report from the Supplier to the Buyer pursuant to Section 2.7 shall not 
constitute sufficient notice of the occurrence of a Force Majeure event. 

(c) The Party invoking Force Majeure shall use Conunercially Reasonable Efforts to 
remedy the situation and remove, so far as possible and with reasonable dispatch, 
the Force Majeure, but settlement of strikes, lockouts and other labour 
disturbances shall be wholly within the discretion of the Party involved. 

(d) The Party invoking Force Majeure shall give prompt written notice of the 
termination of the event of Foree Majeure, provided that such notice shall be 
given within ten ( 1 0) Business Days of the termination of the event or 
circumstances constituting Foree Majeure. 

(e) Nothing in this Section 11.1 shall relieve a Party of its obligations to make 
payments of any amounts that were due and owing before the occurrence of the 
Force Majeure or that otherwise may become due and payable during any period 
of Force Majeure. 

(f) If an event of Foree Majeure causes the Supplier to not achieve a Milestone Event 
by the relevant Milestone Date, then such Milestone Date shall be extended for 
such reasonable period of delay directly resulting fr0111 such Force Majeure event. 
After the Term Commencement Date, an event of Force Majeure shall not extend 
the Term. 

(g) If an event of Force Majeure described in Section 11.3(h) has delayed the 
Commercial Operation Date by more than 365 days after the original Milestone 
Date (prior to any extension pursuant to Section ll.l(f)) set out for attaining 
Commercial Operation of the Facility, then notwithstanding anything in this 
Agreement to the contrary, while the delay that is a result of the event of Foree 
Majeure is continuing, the Supplier at its sole option may terminate this 
Agreement upon notice to the Buyer and without any costs or payments of any 
kind to either Party, and all security shall be returned forthwith. 

(h) If, by reason of Force Majeure, the Commercial Operation Date is delayed by 
more than twenty-four (24) months after the original Milestone Date for 
Commercial Operation, prior to any extension pursuant to Section ll.l(f), then 
notwithstanding anything in this Agreement to the contrary, either Party may 
terminate this Agreement upon notice to the other Party and without any costs or 
payments of any kind to either Party, and all security shall be returned forthwith. 



(i) If, by reason of Force Majeure, the Supplier is unable to perform or comply with 
its obligations (other than payment obligations) hereunder for more than an 
aggregate of thirty-six (36) months in any sixty (60) month period during the 
Term, then either Party may terminate this Agreement upon notice to the other 
Party without any costs or payments of any kind to either Party, except for any 
amounts that were due or payable by a Party hereunder up to the date of 
tennination, and all security shall be returned forthwith. 

11.2 Exclusions 

A Party shall not be entitled to invoke Force Majeure under this Article I I, nor shall it be 
relieved of its obligations hereunder in any of the following circumstances: 

(a) if and to the extent the Party seeking to invoke Force Majeure has caused the 
applicable event of Force Majeure by its fault or negligence, including the 
Supplier's failure to procure or maintain any fuel supply to be utilized by the 
Contract Facility; 

(b) if and to the extent the Party seeking to invoke Force Majeure has failed to use 
Commercially Reasonable Efforts to prevent or remedy the event of Force 
Majeure and remove, so far as possible and within a reasonable time period, the 
Force Majeure (except in the case of strikes, lockouts and other labour 
disturbances, the settlement of which shall be wholly within the discretion of the 
Party involved); 

(c) if and to the extent that the Party seeking to invoke Force Majeure because of 
arrest or restraint by a Governmental Authority, such arrest or restraint was the 
result of a breach by such Party of Laws and Regulations; 

(d) if the Force Majeure was caused by a lack of funds or other fmancial cause; 

(e) if the IESO amends the schedule of Planned Outages for the Contract Facility as 
set out in the Annual Operating Plan; or 

(f) if the Party invoking Force Majeure fails to comply with the notice provisions in 
Sections ll.l(b) or ll.l(d). 

11.3 Definition of Force Majeure 

For the purposes of this Agreement, the term "Force Majeure" means any act, event, cause or 
condition that prevents a Party from performing its obligations (other than payment obligations) 
hereunder, and that is beyond the affected Party's reasonable control, and shall include: 

(a) acts of God, including extreme wind, ice, lightning or other storms, earthquakes, 
tornadoes, hurricanes, cyclones, landslides, drought, floods and washouts; 

(b) fires or explosions; 



(c) local, regional or national states of emergency; 

(d) strikes and other labour disputes (other than legal strikes or labour disputes by 
employees of such Party or a third party (other than any Key Equipment Supplier) 
invoking Force Majeure, unless such strikes or labour disputes are the result or 
part of a general industry strike or labour dispute); for greater certainty, Force 
Majeure shall include strikes or other labour disputes by employees of any Key 
Equipment Supplier; 

(e) delays or disruptions in fuel supply resulting from a Force Majeure event 
(whether such event is in respect of a Party or a third party); 

(f) civil disobedience or disturbances, war (whether declared or not), acts of 
sabotage, blockades, insurrections, terrorism, revolution, riots or epidemics; 

(g) an order, judgment, legislation, ruling or direction by Governmental Authorities 
restraining a Party, provided that the affected Party has not applied for or assisted 
in the application for and has used Commercially Reasonable Efforts to oppose 
said order, judgment, legislation, ruling or direction; and 

(h) any inability to obtain, or to secure the renewal or amendment of, any permit, 
certificate, impact assessment, licence or approval of any Goverrunental 
Authority, Transmitter required to perform or comply with any obligation under 
this Agreement, unless the revocation or modification of any such necessary 
permit, certificate, impact assessment, licence or approval was caused by the 
violation of the terms thereof or consented to by the Party invoking Force 
Majeure; 

(i) any delay in achieving Commercial Operation on or before the corresponding 
Milestone Date set forth in Exhibit F, as a result of an amendment by the IESO to 
the outage schedule: (I) relating to the connection of the Contract Facility to the 
IESO-Controlled Grid, anclJor (2) relating to the completion of any System 
Upgrades. 

U) any unanticipated maintenance or outage affecting the Contract Facility: 

(i) which is not identified in the Supplier's then emTent schedule of Planned 
Outages submitted to the IESO, or the Buyer, as the case may be, in 
advance ofthe occurrence of an event of Foree Majeure referred to in this 
Section I I .3, and 

(ii) which results directly from, or is scheduled or planned directly as a 
consequence of, an event of Force Majeure referred to in this Section I 1.3, 
or which results from a failure of equipment that prevents the Contract 
Facility from producing Electricity, provided that: 

(A) notice of the unanticipated maintenance or outage is provided to 
the Buyer by the Supplier concurrently, or as soon as reasonably 



possible thereafter, with the notice in respect thereof provided to 
the IESO but, in any event, within ten (I 0) Business Days thereof; 

(B) the Supplier provides notice to the Buyer immediately, or as soon 
as reasonably possible thereafter, upon receipt from the IESO of 
advance acceptance or other proposed scheduling or approval of 
such maintenance or outage, if such approval is required to be 
obtained from the IESO; 

(C) the Supplier provides timely updates to the Buyer of the 
commencement date of the maintenance or outage and, where 
possible, .provides seven (7) days advance notice of such date; 

(D) the unanticipated maintenance or outage is commenced within one 
hundred twenty (120) days of the commencement of the 
occurrence of the relevant event of Force Majeure; and 

(E) the Supplier schedules the unanticipated maintenance or outage in 
accordance with Good Engineering and Operating Practices. 

For greater certainty, nothing in Section 11.30) shall be construed as limiting the duration of an 
event of Force Majeure. Each Party shall resume its obligations as soon as the event of Force 
Majeure has been overcome. 

12.1 Lender Security 

ARTICLE 12 
LENDER'S RIGHTS 

Notwithstanding Section 16.5, the Supplier, from time to time on or after the date of this 
Agreement shall have the right, at its cost, to enter into a Secured Lender's Security Agreement. 
For the avoidance of doubt, in the case of a deed of trust or similar instrument securing bonds or 
debentures where the trustee holds security on behalf of, or for the benefit of, other lenders, only 
the trustee shall be entitled to exercise the rights and remedies under the Secured Lender's 
Security Agreement as the Secured Lender on behalf of the lenders. A Secured Lender's 
Security Agreement shall be upon and subject to the following conditions: 

(a) A Secured Lender's Security Agreement may be made for any amounts and upon 
any terms (including terms of the loans, interest rates, payment terms and 
prepayment privileges or restrictions) as desired by the Supplier, except as 
otherwise provided in this Agreement. 

(b) A Secured Lender's Security Agreement may not secure any indebtedness, 
liability or obligation of the Supplier that is not related to the Contract Facility or 
cover any real or personal property of the Supplier not related to the Contract 
Facility. For greater certainty, a Secured Lender's Security Agreement may cover 
shares or partnership interests in the capital of the Supplier. 



(c) No Secured Lender's Security Agreement shall affect or encumber in any manner 
the Buyer's title to any government-owned premises. The Buyer shall have no 
liability whatsoever for payment of the principal sum secured by any Secured 
Lender's Security Agreement, or any interest accrued thereon or any other sum 
secured thereby or accruing thereunder; and the Secured Lender shall not be 
entitled to seek any damages against the Buyer for any or all of the same. 

(d) No Secured Lender's Security Agreement shall be binding upon the Buyer in the 
enforcement of the Buyer's rights and remedies provided in this Agreement or by 
Laws and Regulations, unless and until a copy of the original thereof and the 
registration details, if applicable, together with written notice of the address of the 
Secured Lender to which notices may be sent have been delivered to the Buyer by 
the Supplier or the Secured Lender; and in the event of an assignment of such 
Secured Lender's Security Agreement, such assignment shall not be binding upon 
the Buyer unless and until a copy thereof and the registration details, if applicable, 
together with written notice of the address of the assignee thereof to which notices 
may be sent, have been delivered to the Buyer by the Supplier or the Secured 
Lender. 

(e) If the Supplier is in default under or pursuant to the Secured Lender's Security 
Agreement and the Secured Lender intends to exercise any rights afforded to the 
Secured Lender under this Agreement, then the Secured Lender shall give notice 
of such default to the Buyer at least five (5) Business Days prior to exercising any 
such rights. 

(f) Any Secured Lender's Security Agreement permitted hereunder may secure two 
(2) or more separate debts, liabilities or obligations in favour of two (2) or more 
separate Secured Lenders, provided that such Secured Lender's Security 
Agreement complies with the provisions of this Article 12. 

(g) Any number of permitted Secured Lender's Security Agreements may be 
outstanding at any one time, provided that each such Secured Lender's Security 
Agreement complies with the provisions of this Article 12. 

(h) All rights acquired by a Secured Lender under any Secured Lender's Security 
Agreement shall be subject to all of the provisions of this Agreement, including 
the restrictions on assignment contained herein. While any Secured Lender's 
Security Agreement is outstanding, the Buyer and the Supplier shall not amend or 
supplement tllis Agreement (including agreeing to a tolling arrangement 
contemplated in Section 3.4 of this Agreement) or agree to a ternlination of this 
Agreement without the consent of the Secured Lender, which consent shall not be 
unreasonably withheld, conditioned, or delayed. A Secured Lender must respond 
within a reasonable period of time to any request to amend or supplement this 
Agreement. 

(i) Despite any enforcement of any Secured Lender's Security Agreement, the 
Supplier shall remain liable to the Buyer for the payment of all sums owing to the 



Buyer under this Agreement and for the performance of all of the Supplier's 
obligations under this Agreement. 

12.2 llights and Obligations of Secured Lenders 

While any Secured Lender's Security Agreement remains· outstanding, and if the Buyer has 
received the notice referred to in Section 12.l(d) or the contents thereof are embodied in the 
agreement entered into by the Buyer in accordance with Section 12.3, the following provisions 
shall apply: 

(a) No Supplier Event of Default (other than those set out in Section 10.2(d)) shall be 
grounds for the termination by the Buyer of this Agreement until: 

(i) any notice required to be given under Section 10.1 and 10.2(a) has been 
given to the Supplier and to the Secured Lender; and 

(ii) the cure period set out in Section 12.2(b) has expired without a cure 
having been completed and without the Secured Lender having taken the 
actions therein contemplated. 

(b) In the event the Buyer has given any notice required to be given under Section 
l 0.1, the Secured Lender shall, within the applicable cure period (including any 
extensions), if any, have the right (but not the obligation) to cure such default, and 
the Buyer shall accept such performance by such Secured Lender as if the same 
had been performed by the Supplier. 

(c) Any payment to be made or action to be taken by a Secured Lender hereunder as a 
prerequisite to keeping this Agreement in effect shall be deemed properly to have 
been made or taken by the Secured Lender if such payment is made or action is 
taken by a nominee or agent of the Secured Lender or a receiver or receiver and 
manager appointed by or on the application of the Secured Lender. 

(d) A Secured Lender shall be entitled to the Supplier's rights and benefits contained 
in this Agreement and shall become liable for the Supplier's obligations solely as 
provided in Section 12.2. A Secured Lender may, subject to the provisions ofthis 
Agreement, enforce any Secured Lender's Security Agreement and acquire the 
Supplier's Interest in any lawful way and, without limitation, a Secured Lender or 
its nominee or agent or a receiver or receiver and manager appointed by or on the 
application of the Secured Lender, may take possession of and manage the 
Contract Facility and, upon foreclosure, or without foreclosure upon exercise of 
any contractual or statutory power of sale under such Secured Lender's Security 
Agreement, may sell or assign the Supplier's Interest with the consent of the 
Buyer as required under Section 12.2(!). 

(e) Until a Secured Lender (i) forecloses or has otherwise taken ownership of the 
Supplier's Interest or (ii) has taken possession or control of the Supplier's 
Interest, whether directly or by an agent as a mortgagee in possession, or a 
receiver or receiver and manager has taken possession or control of the Supplier's 



Interest by reference to the Secured Lender's Security Agreement, the Secured 
Lender shall not be liable for any of the Supplier's obligations or be entitled to 
any of the Supplier's rights and benefits contained in this Agreement, except by 
way of security. If the Secured Lender itself or by a nominee or agent, or a 
receiver or a receiver and manager appointed by or on the application of the 
Secured Lender, is the owner or is in control or possession of the Supplier's 
Interest, then the entity that is the owner or is in control or possession of the 
Supplier's Interest shall be bound by all of the Supplier's obligations. Once the 
Secured Lender or such other Person goes out of possession or control of the 
Supplier's Interest or transfers the Supplier's Interest in accordance with this 
Agreement to another Person who is at Arm's Length with the Secured Lender, 
the Secured Lender shall cease to be liable for any of the Supplier's obligations 
and shall cease to be entitled to any of the Supplier's rights and benefits contained 
in this Agreement, except, if the Secured Lender's Security Agreement remains 
outstanding, by way of security. 

(f) Despite anything else contained in this Agreement, any Person to whom the 
Supplier's Interest is transferred shall take the Supplier's Interest subject to the 
Supplier's obligations. No transfer shall be effective unless the Buyer: 

(i) acting reasonably, if such transferee is at Arm's Length with the Secured 
Lender; or 

(ii) acting in its sole and subjective discretion, if such transferee IS not at 
Arm's Length with the Secured Lender, 

has approved of the transferee and the transferee has entered into an agreement 
with the Buyer in form and substance satisfactory to the Buyer, acting reasonably, 
wherein the transferee agrees to assume and to perform the obligations of the 
Supplier in respect of the Supplier's Interest, whether arising before or after the 
transfer, and including the posting of the Completion and Performance Security 
required under Article 6. 

(g) In the event of the termination of this Agreement prior to the end of the Term due 
to a Supplier Event of Default, the Buyer shall, within ten (10) days after the date 
of such termination, deliver to each Secured Lender which is at Arm's Length 
with the Supplier a statement of all sums then !mown to the Buyer that would at 
that time be due under this Agreement but for the termination and a notice to each 
such Secured Lender stating that the Buyer is willing to enter into a New 
Agreement (the "Buyer Statement"). Subject to the provisions of this Article 12, 
each such Secured Lender or its transferee approved by the Buyer pursuant to 
Section 12.2(1) hereof shall thereupon have the option to obtain from the Buyer a 
New Agreement in accordance with the following terms: 

(i) Upon receipt of the written request of the Secured Lender within thirty 
(30) days after the date on which it received the Buyer Statement, the 
Buyer shall enter into a New Agreement. 



(ii) Such New Agreement shall be effective as of the Termination Date and 
shall be for the remainder of the Term at the time this Agreement was 
tenninated and otherwise upon the terms contained in this Agreement. 
The Buyer's obligation to enter into aNew Agreement is conditional upon 
the Secured Lender (A) paying all sums that would, at the time of the 
execution and delivery thereof, be due under this Agreement but for such 
termination, (B) otherwise fully curing any defaults under this Agreement 
existing immediately prior to termination of this Agreement that are 
capable of being cured, and (C) paying all reasonable costs and expenses, 
including legal fees, so as to provide a full indemnity (and not only 
substantial indemnity), incurred by the Buyer in connection with such 
default and termination, and the preparation, execution and delivery of 
such New Agreement and related agreements and documents, provided, 
however, that with respect to any default that could not be cured by such 
Secured Lender until it obtains possession, such Secured Lender or its 
transferee approved by the Buyer pursuant to Section 12.2(1) hereof, as the 
case may be, shall have the applicable cure period commencing on the 
date that it obtains possession to cure such default. 

When the Secured Lender has appointed an agent, a receiver or a receiver and 
manager or has obtained a court-appointed receiver or receiver and manager for 
the purpose of enforcing the Secured Lender's security, that Person may exercise 
any oftbe Secured Lender's rights under this Section 12.2(g). 

(h) Despite anything to the contrary contained in this Agreement, the provisions of 
this Article 12 shall enure only to the benefit of the holders of a Secured Lender's 
Security Agreement. If the holders of more than one such Secured Lender's 
Security Agreement who are at Arm's Length with the Supplier make written 
requests to the Buyer in accordance with this Section 12.2 to obtain a New 
Agreement, the Buyer shall accept the request of the holder whose Secured 
Lender's Security Agreement had priority immediately prior to the tennination of 
this Agreement over the Secured Lender's Security Agreements of the other 
Secured Lenders making such requests and thereupon the written request of each 
other Secured Lender shall be deemed to be void. In the event of any dispute or 
disagreement as to the respective priorities of any such Secured Lender's Security 
Agreement, the Buyer may rely upon the opinion as to such priorities of any law 
firm qualified to practise law in the Province of Ontario retained by the Buyer in 
its unqualified subjective discretion or may apply to a court of competent 
jurisdiction for a declaration as to such priorities, which opinion or declaration 
shall be conclusively binding upon all parties concerned. 

12.3 Cooperation 

The Buyer and the Supplier shall enter into an agreement with any Secured Lender for the 
purpose of implementing the Secured Lender's Security Agreement protection provisions 
contained in this Agreement. The Buyer, acting reasonably, shall consider any request jointly 
made by the Supplier and a Secured Lender or proposed Secured Lender to facilitate a provision 



of a Secured Lender's Security Agreement or proposed Secured Lender's Security Agreement 
that may require an amendment to this Agreement, provided that the rights of the Buyer are not 
adversely affected thereby, the obligations of the Supplier to the Buyer are not altered thereby 
and the consent of any other Secured Lender to such amendment has been obtained by !he 
Supplier or the Secured Lender making the request for the amendment. 

ARTICLE 13 
DISCRIMINATORY ACTION 

13.1 Discriminatory Action 

A "Discriminatory Action" shall occur if: 

(a) 

(i) the Legislative Assembly of Ontario causes to come into force any statute 
that was introduced as a government bill in the Legislative Assembly of 
Ontario or causes to come into force or makes any order-in-council or 
regulation first having legal effect on or after the date of the submission of 
the Proposal in response to the 2,500 MW RFP; or 

(ii) the Legislative Assembly of Ontario directly or indirectly amends this 
Agreement without the agreement of the Supplier; 

(b) the effect of the action referred to in Section !3.l(a): 

(i) is borne principally by the Supplier; or 

(ii) is borne principally by the Supplier and one or more Other Suppliers who 
have a CES Contract or another bilateral arrangement with the Buyer 
similar in nature to this Agreement; and 

(c) such action increases the costs that the Supplier would reasonably be expected to 
incur under this Agreement in the delivery of the Electricity and Related Products 
from the Contract Facility or the availability of the Contract Capacity or adversely 
affects the revenues of the Supplier from the Contract Facility, except where such 
action is in response to any act or omission on the part of the Supplier that is 
contrary to Laws and Regulations (other than an act or omission rendered illegal 
by virtue of such action) or such action is permitted under this Agreement. 
Despite the preceding sentence, none of the following shall be a Discriminatory 
Action: 

(i) Laws and Regulations of general application, including an increase of 
Taxes of general application, or any action of the Government of Ontario 
pursuant thereto; 

(ii) any such statute that prior to five (5) Business Days prior to the date of 
submission of the Proposal in response to the 2,500 MW RFP: 



(A) has been introduced as a bill in the Legislative Assembly of 
Ontario in a similar form as such statute takes when it has legal 
effect, provided that any amendments made to such bill in 
becoming such statute do not have a Material Adverse Effect on 
the Supplier; or 

(B) has been made public in a discussion or consultation paper, press 
release or announcement issued by the Ontario Power Authority, 
the Government of Ontario, and/or the Ministry of Energy that 
appeared on the website of the Ontario Power Authority, the 
Government of Ontario and/or the Ministry of Energy, provided 
that any amendments made to such public form, in becoming such 
statute, do not have a Material Adverse Effect on the Supplier; and 

(iii) any of such regulations that prior to five (5) Business Days prior to the 
date of submission oft he Proposal in response to the 2,500 MW RFP: 

(A) have been published in the Ontario Gazette but by the terms of 
such regulations come into force on or after five (5) Business Days 
prior to the date of execution of this Agreement, or 

(B) have been referred to in a press release issued by the Ontario 
Power Authority, the Government of Ontario and/or the Ministry 
of Energy that appeared on the website of the Government of 
Ontario or the Ministry of Energy, provided that any amendments 
made to such regulations in coming into force do not have a 
Material Adverse Effect on the Supplier. 

13.2 Consequences of Discriminatory Action 

If a Discrin1inatory Action occurs, the Supplier shall have the right to obtain, without 
duplication, compensation (the "Discriminatory Action Compensation") from the Buyer for: 

(a) the amount of the increase in the costs that the Supplier would reasonably be 
expected to incur in the delivery of the Electricity and Related Products from the 
Contract Facility as a result of the occurrence of such Discriminatory Action, 
commencing on the first day of the first calendar month following the date of the 
Discriminatory Action and ending at the expiry of the Term, but excluding the 
portion of any costs charged by a Person who does not deal at Ann's Length with 
the Supplier that is in excess of the costs that would have been charged had such 
Person been at Arm's Length with the Supplier; and 

(b) the amount by which (i) the net present value of the net revenues from the 
Contract Facility that are forecast to be earned by the Supplier during the period 
oftime commencing on the first day of the first calendar month following the date 
of the Discriminatory Action and ending at the expiry of the Term, exceeds (ii) 
the net present value of the net revenues from the Contract Facility that are 
forecast to be earned by the Supplier during the period of time commencing on 



the first day of the first calendar month following the date of the Discriminatory 
Action and ending on the expiry of the Term, taking into account the occurrence 
ofthe Discriminatory Action and any actions that the Supplier should reasonably 
be expected to take to mitigate the effect of the Discrin1inatory Action, such as by 
mitigating operating expenses and normal capital expenditures of the business of 
the generation and delivery of the Electricity and Related Products by the 
Contract Facility. 

13.3 Notice of Discriminatory Action 

(a) In order to exercise its rights in the event of the occurrence of a Discriminatory 
Action, the Supplier must give a notice (the "Preliminary Notice") to the Buyer 
within sixty (60) days after the date on which the Supplier first became aware (or 
should have been aware, using reasonable due diligence) of the Discriminatory 
Action stating that a Discriminatory Action has occurred. Within sixty (60) days 
after the date of receipt of the Preliminary Notice, the Supplier must give another 
notice (the "Notice of Discriminatory Action"). A Notice of Discriminatory 
Action must include: 

(i) a statement of the Discriminatory Action that has occurred; 

(ii) details of the effect of the said occurrence that is borne by the Supplier; 

(iii) details of the manner in which the Discrin1inatory Action increases the 
costs that the Supplier would reasonably be expected to incur in the 
delivery of the Electricity and Related Products from the Contract Facility 
or making the Contract Capacity available and adversely affects the 
revenues of the Supplier; and 

(iv) the amount claimed as Discriminatory Action Compensation and details of 
the computation thereof. 

The Buyer shall, after receipt of a Notice of Discriminatory Action, be entitled, by 
notice given within thirty (30) days after the date of receipt of the Notice of 
Discrin1inatory Action, to require the Supplier to provide such further supporting 
particulars as the Buyer considers necessary, acting reasonably. 

(b) If the Buyer wishes to dispute the occurrence of a Discriminatory Action, the 
Buyer shall give a notice of dispute (the "Notice of Dispute") to the Supplier, 
stating the grounds for such dispute, within thirty (30) days after the date of 
receipt of the Notice of Discriminatory Action or within thirty (30) days after the 
date of receipt of the further supporting particulars, as applicable. 

(c) If neither the Notice of Discriminatory Action nor the Notice of Dispute has been 
withdrawn within thirty (30) days after the date of receipt of the Notice ofDispute 
by the Supplier, the dispute of the occurrence of a Discriminatory Action shall be 
submitted to mandatory and binding arbitration in accordance with Section 16.2 
without first having to comply with Section 16.1. 



(d) If the Buyer does not dispute the occurrence of a Discriminatory Action or the 
amount of Discriminatory Action Compensation claimed in the Notice of 
Discriminatory Action, the Buyer shall pay to the Supplier the amount of 
Discriminatory Action Compensation claimed within sixty (60) days after the date 
of receipt of the Notice of Discriminatory Action. !fa Notice of Dispute has been 
given, the Buyer shall pay to the Supplier the Discriminatory Action 
Compensation Amount determined in accordance with Section 13.3(e) not later 
than sixty (60) days after the later of the date on which the dispute with respect to 
the occurrence of a Discriminatory Action is resolved and the date on which the 
Discriminatory Action Compensation Amount is detennined. 

(e) 

(i) If the Buyer wishes to dispute the amount of the Discriminatory Action 
Compensation, the Buyer shall give to the Supplier a notice (the 
"Discriminatory Action Compensation Notice") setting out an amount 
that the Buyer proposes as the Discriminatory Action Compensation (the 
"Discriminatory Action Compensation Amount"), if any, together with 
details of the computation. If the Supplier does not give notice (the 
"Supplier Non-acceptance Notice") to the Buyer stating that it does not 
accept the Discriminatory Action Compensation Amount proposed within 
thirty (30) days after the date of receipt of the Discriminatory Action 
Compensation Notice, the Supplier shall be deemed to have accepted the 
Discriminatory Action Compensation Amount so proposed. If the 
Supplier Non-acceptance Notice is given, the Buyer and the Supplier shall 
attempt to determine the Discriminatory Action Compensation Amount 
through negotiation, and any amount so agreed in writing shall be the 
Discriminatory Action Compensation Amount. If the Buyer and the 
Supplier do not agree in writing upon the Discriminatory Action 
Compensation Amount within sixty (60) days after the date of receipt of 
the Supplier Non-acceptance Notice, the Discriminatory Action 
Compensation Amount shall be determined in accordance with the 
procedure set forth in Section 13.3(e)(ii) and Sections 16.1 and 16.2 shall 
not apply to such determination. 

(ii) If the negotiation described in Section 13.3(e)(i) does not result in an 
agreement in writing on the Discriminatory Action Compensation 
Amount, either the Buyer or the Supplier may, after the later of (A) the 
date on which a dispute with respect to the occurrence of a Discriminatory 
Action is resolved and (B) the date of the expiry of a period of thirty (30) 
days after the date of receipt of the Supplier Non-acceptance Notice, by 
notice to the other require the dispute to be resolved by arbitration as set 
out below. The Buyer and the Supplier shall, within thirty (30) days after 
the date of receipt of such notice of arbitration, jointly appoint a valuator 
to determine the Discriminatory Action Compensation Amount. The 
valuator so appointed shall be a duly qualified business valuator where the 
individual responsible for the valuation has not less than ten (10) years' 



experience in the field of business valuation. If the Buyer and the Supplier 
are unable to agree upon a valuator within such period, the Buyer and the 
Supplier shall jointly make application (provided that if a party does not 
participate in such application, the other party may make application 
alone) under the Arbitration Act, 1991 (Ontario) to a judge of the Superior 
Court of Justice to appoint a valuator, and the provisions of the Arbitration 
Act, 1991 (Ontario) shall govern such appointment. The valuator shall 
determine the Discriminatory Action Compensation Amount within sixty 
( 60) Business Days after the date of his or her appointment. Pending a 
decision by the valuator, the Buyer and the Supplier shall share equally, 
and be responsible for their respective shares of, all fees and expenses of 
the valuator. The fees and expenses of the valuator shall be paid by the 
non-prevailing party. "Prevailing party" means the Party whose 
determination of the Discriminatory Action Compensation Amount is 
most nearly equal to that of the valuator's detennination. The Supplier's 
and the Buyer's respective determinations of the Discriminatory Action 
Compensation Amount shall be based upon the Notice of Discriminatory 
Action and the Discriminatory Action Compensation Notice, as 
applicable. 

(iii) In order to facilitate the determination of the Discriminatory Action 
Compensation Aniount by the valuator, each of the Buyer and the Supplier 
shall provide to the valuator such information as may be requested by the 
valuator, acting reasonably, and the Supplier shall pennit the valuator and 
the valuator's representatives to have reasonable access during normal 
business hours to such information and to take extracts therefrom and to 
make copies thereof. 

(iv) The Discriminatory Action Compensation Amonnt as detemrined by the 
valuator shall be fmal and conclusive and not subject to any appeal. 

(f) Any amount to be paid under Section 13.3(d) shall bear interest at a variable 
nominal rate per annum equal on each day to the Interest Rate then in effect from 
the date of receipt ofthe Notice of Discriminatory Action to the date of payment. 

(g) Payment of the Discriminatory Action Compensation and interest thereon by the 
Buyer to the Supplier shall constitute full and fmal satisfaction of all amounts that 
may be claimed by the Supplier for and in respect of the occurrence of the 
Discriminatory Action and, upon such payment, the Buyer shall be released and 
forever discharged by the Supplier from any and all liability in respect of such 
Discriminatory Action. 

13.4 Right of the Buyer to Remedy or Cause to be Remedied a Discriminatory Action 

If the Buyer wishes to remedy or cause to be remedied the occurrence of a Discriminatory 
Action, the Buyer must give notice to the Supplier within thirty (30) days after the later of the 
date of receipt of the Notice of Discriminatory Action and the date of the receipt by the Buyer of 



the further supporting particulars referred to in Section 13.3(b). If the Buyer gives such notice, 
the Buyer must remedy or cause to be remedied the Discriminatory Action within one hundred 
and eighty (180) days after the date of receipt of the Notice of Discriminatory Action or, if a 
Notice of Dispute has been given, within one hundred and eighty (180) days after the date of the 
fmal award pursuant to Section 16.2 to the effect that a Discriminatory Action occurred. If the 
Buyer remedies or causes to be remedied the Discriminatory Action in accordance with the 
preceding sentence, the Supplier shall have the right to obtain, without duplication, the amount 
that the Supplier would have the right to claim in respect of that Discriminatory Action pursuant 
to Section 13.2, adjusted to apply only to the period commencing on the first day of the first 
calendar month following the date of the Discriminatory Action and expiring on the day 
preceding the day on which the Discriminatory Action was remedied. 

ARTICLE 14 
LIABILITY AND INDEMNIFICATION 

14.1 Exclusion of Consequential Damages 

Notwithstanding anything contained herein to the contrary, neither Party will be liable under this 
Agreement or under any cause of action relating to the subject matter of this Agreement for any 
special, indirect, incidental, punitive, exemplary or consequential damages, including loss of 
profits (save and except as provided in Section 13.2), loss of use of any property or claims of 
customers or contractors of the Parties for any such damages. 

14.2 Liquidated Damages 

Nothing in this Article shall reduce a Party's claim for liquidated damages pursuant to Sections 
2.3(a)(vi), 2.5, 6.3(c), 10.2(b) and 10.2(e). The Supplier acknowledges and agrees with the 
Buyer that the actual damages incurred by the Buyer and Electricity consumers as a result of a 
failure by the Supplier to meet its obligations under this Agreement are impossible to definitively 
quantifY and the Supplier further agrees that the payment of the liquidated damages set forth in 
this Agreement constitutes a· fair and reasonable means of compensating the Buyer for damages 
likely to be incurred as a result of such delays and does not constitute a penalty. 

14.3 Buyer Indemnification 

In addition to the indemnity provided by the Supplier in Section 2.8(b ), the Supplier shall 
indemnify, defend and hold the Buyer, the Ontario Power Authority (to the extent that it is no 
longer the Buyer), the Government of Ontario, the members of the Goverrunent of Ontario's 
Executive Council, and their respective Affiliates, and each of the foregoing Persons' respective 
directors, officers, employees, shareholders, advisors, and agents (including contractors and their 
employees) (collectively, the "Indemnitees") harmless from and against any and all claims, 
demands, suits, losses, damages, liabilities, penalties, obligations; payments, costs and expenses 
and accrued interest thereon (including the costs and expenses of, and accrued interest on, any 
and all actions, suits; proceedings for personal injury (including death) or property damage, 
assessments, judgments, settlements and compromises relating thereto and reasonable lawyers' 
fees and reasonable disbursements in connection therewith) (each, an "Indemnifiable Loss"), 
asserted against or suffered by the lndemnitees relating to, in connection with, resulting from, or 



arising out of (i) any occurrence or event relating to the Contract Facility, except to the extent 
that any injury or damage is attributable to the negligence or wilful misconduct of the 
Indemnitees or the failure of the lndemnitees to comply with Laws and Regulations and (ii) any 
breach by the Supplier of any representations, warranties, and covenants contained in this 
Agreement, except to the extent that any injury or damage is attributable to the negligence or 
wilful misconduct of the lndemnitees. For greater certainty, in the event of contributory 
negligence or other fault of the Indemnitees, then such Indemnitees shall not be indemnified 
hereunder in the proportion that the lndemnitees' negligence or other fault contributed to any 
Indenmifiable Loss. 

14.4 Defence of Claims 

(a) Promptly after receipt by the Indemnitees of any Claim or notice of the 
commencement of any action, administrative or legal proceeding, or investigation 
as to which the indemnity provided for in Section 14.3 may apply, the Buyer shall 
notify the Supplier in writing of such fact. The Supplier shall assume the defence 
thereof with counsel designated by the Supplier and satisfactory to the affected 
Indemnitees, acting reasonably; provided, however, that if the defendants in any 
such action include both the Indemnitees and the Supplier and the Indemnitees 
shall have reasonably concluded that there may be legal defences available to 
them which are different from or additional to, or inconsistent with, those 
available to the Supplier, the Indemnitees shall have the right to select separate 
counsel satisfactory to the Supplier acting reasonably (at no additional cost to the 
Indemnitees) to participate in the defence of such action on behalf of the 
Indemnitees. The Supplier shall promptly confirm that it is assuming the defence 
of the Indemnitees by providing written notice to the Indemnitees. Such notice 
shall be provided no later than five ( 5) days prior to the deadline for responding to 
any Claim relating to any Indemnifiable Loss. 

(b) Should any of the Indemnitees be entitled to indemnification under Section 14.3 
as a result of a Claim by a third party, and the Supplier fails to assume the defence 
of such Claim (which failure shall be assumed if the Supplier fails to provide the 
notice prescribed by Section 14.4(a)), the lndenmitees shall, at the expense of the 
Supplier, contest (or, with the prior written consent of the Supplier, settle) such 
Claim, provided that no such contest need be made and settlement or full payment 
of any such Claim may be made without consent of the Supplier (with the 
Supplier remaining obligated to indemnifY the Indemnitees under Section 14.3), 
if, in the written opinion of an independent third party counsel chosen by the 
Company Representatives, such Claim is meritorious. If the Supplier is obligated 
to indemnifY any Indemnitees under Section 14.3, the amount owing to the 
lndemnitees will be the amount of such Indemnitees' actual out-of-pocket loss net 
of any insurance proceeds received or other recovery. 

14.5 Joint and Several Liability 

lfthe Supplier is not a single legal entity (for example, an unincorporated joint venture), then all 
such entities set out in the defmition of the term "Supplier" shall be jointly and severally liable to 



the Buyer for all representations, warranties, obligations, covenants and liabilities of the Supplier 
hereunder. 

14.6 Release of Prior Claims 

(a) The Supplier agrees to hereby release, remise and forever discharge the 
Indemnitees or any of them from all Claims or other obligations of any kind or 
nature, which against the Indemnitees or any of them the Supplier had, now has, 
or may hereafter have with respect to any delay caused as a result of or relating to 
the provincial permitting and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Ontario), the Technical Standards and Safety Act (Ontario), or common law 
or constitutional obligations or duties of the Crown relating to or arising out of 
any permitting or approval, or process relating thereto, or the development, 
construction or operation of the Facility, or with respect to any delay caused for 
any other reason, existing up to the Amendment and Restatement Date. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Indemnitee in respect of Claims or other obligations with respect to delays arising 
after the date of this Agreement. 

(b) Further, the Supplier hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in tum may claim 
contribution, indemnity or any other relief over, either at common law or in 
equity, against the Indemnitees in respect of Claims based on events occurring or 
circumstances existing up to the date of this Agreement and relating to or arising 
out of any delays described in the previous paragraph. 

(c) The Buyer agrees to hereby release, remise and forever discharge the Supplier, its 
directors, officers, employees, shareholders, advisors, and agents (including 
contractors and their employees) (collectively, the "Supplier Indemnitees") or 
aoy of them from all Claims or other obligations of any kind or nature, which 
against the Supplier Indemnitees or any of them the Buyer had, now has, or may 
hereafter have with respect to any delay caused as a result of or relating to the 
provincial permitting and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Ontario), the Technical Standards and Safety Act (Ontario), or the 
development, construction or operation of the Facility, or with respect to any 
delay caused for any other reason, existing up to the date of this Agreement. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Supplier Indemnitee in respect of Claims or other obligations with respect to 
delays arising after the date of this Agreement. 

(d) Further, the Buyer hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in tum may claim 
contribution, indemnity or any other relief over, either at comnmn law or in 



equity, agaiust the Supplier lndemnitees iu respect of Claims based on events 
occurring or circumstances existiug up to the date of this Agreement and relating 
to or arisiug out of any delays described in the previous paragraph. 

(e) Each of the Parties represents and warrants to the other that it is not aware of any 
event or circumstances which, with any reasonable likelihood, would have given 
rise to a Claim or other obligation nor was it in material default or breach of any 
of its obligations under the Origiual CES Contract prior to the terruiuation thereof, 
and there existed no state of facts which, after notice or lapse of time or both, 
would have constituted such a default or breach if the Origiual CES Contract had 
not been terruiuated. 

ARTICLE IS 
CONTRACT OPERATION AND ADMINISTRATION 

15.1 Company Representative 

The Supplier and the Buyer shall each appoint, by notice in writiug in the form of Exhibit V, 
from time to time, a representative (a "Company Representative"), who shall be duly 
authorized to act on behalf of the Party that has made the appoiutment, and with whom the other 
Party may consult at all reasonable times, and whose iustructions, requests, and decisions, 
provided the same are iu writing signed by the respective Company Representative, shall be 
binding on the appointiug Party as to all matters pertaining to this Agreement. The Company 
Representatives shall not have the power or authority to amend this Agreement. 

Where the Company Representative of the Supplier is not: 

(a) an iudividual that signed this Agreement on behalf of the Supplier, or 

(b) an iudividual appoiuted by a notice signed by an iudividual that signed this 
Agreement on behalf of the Supplier; 

the Supplier shall provide the Buyer with an incumbency certificate, in a form satisfactory to the 
Buyer actiug reasonably, in respect of the iudividual signing the notice by which the Company 
Representative has been appoiuted. 

The initial Company Representatives shall consist of the respective persons set out as recipients 
of notices pursuant to Section 15.7. 

15.2 Record Retention; Audit Rights 

The Supplier and the Buyer shall both keep complete and accurate records and all other data 
required by either of them for the purpose of proper administration of this Agreement. All such 
records shall be maintaiued as required by Laws and Regulations but for no less than for seven 
(7) years after the creation of the record or data. The Supplier and the Buyer, on a confidential 
basis as provided for iu Article 8 of this Agreement, shall provide reasonable access to the 
relevant and appropriate financial and operating records and data kept by it relating to this 
Agreement reasonably required for the other Party to comply with its obligations to 



Governmental Authorities or to verify or audit billings or to verify or audit information provided 
in accordance with this Agreement. A Party may use its own employees for purposes of any 
such review of records provided that those employees are bound by the confidentiality 
requirements provided for in Article 8. Alternatively, a Party may at its own expense appoint an 
auditor to conduct its audit. The Party seeking access to such records in this manner shall pay 
the fees and expenses associated with use of the third party auditor. 

15.3 Reports to the Buyer 

(a) The Supplier shall deliver to the Buyer a copy of all reports, plans and notices that 
the Supplier is required to provide to the IESO with respect to Outages, at the 
same time or within one (1) Business Day after such reports, plans and notices are 
delivered by the Supplier to the IESO. 

(b) In addition to the documentation provided in Section 15.3(a), the Supplier shall 
deliver at the times specified below the following documents, reports, plans and 
notices to the Buyer: 

(i) no later than sixty (60) days before the Commercial Operation Date, the 
Supplier shall provide to the Buyer an operating plan for the Contract 
Facility for the Term, including a long term major maintenance schedule, 
in the form set out in Exhibit Q (the "Long Term Operating Plan"). The 
Supplier shall provide the Buyer with copies of any amendments or 
modifications to the Long Term Operating Plan within ten (10) Business 
Days of such amendments or modifications being made. The Long Term 
Operating Plan shall be consistent with Good Engineering and Operating 
Practices and is not a guarantee of the timing of Planned Outages; 

(ii) no later than: 

(A) the date that the Long Term Operating Plan is to be provided to the 
Buyer in accordance with Section 15.3(b)(i), and 

(B) in respect of the second Contract Year and each Contract Year 
thereafter, sixty (60) days prior to each Contract Year, 

the Supplier shall provide to the Buyer an operating plan for the Facility 
for the succeeding Contract Year, in the form set out in Exhibit R (the 
"Annual Operating Plan"). The Annual Operating Plan shall include a 
schedule of Planned Outages for that twelve (12) month period (together 
with the Supplier's estimate of the expected duration of each Planned 
Outage) which shall be consistent with Good Engineering and Operating 
Practices, consistent with the Long Term Operating Plan and, to the extent 
the Supplier is required to do so by the IESO Market Rules, coordinated 
with and approved by the IESO. The Supplier may, on not less than ten 
(I 0) Business Days' prior notice to the Buyer, amend the Annual 
Operating Plan; 



(iii) prompt notice to the Buyer of any Outage other than a Planned Outage, or 
any anticipated Outage other than a Plmmed Outage. Any notice under 
this subsection shall include a statement of the cause of such Outage, the 
proposed corrective action and the Supplier's estin1ate of the expected 
duration of such Outage. The Supplier shall use Commercially 
Reasonable Efforts to promptly end or reduce the length of such Outage; 

(iv) thirty (30) days prior written notice (or such lesser number of days as is 
possible in the circumstances) to the Buyer of any Planned Outage of the 
Contract Facility. 

(c) All Outages shall take place in accordance with the notices of Outages provided 
by the Supplier to the Buyer under this Section 15.3. 

15.4 Inspection of Contract Facility 

(a) The Buyer and its authorized agents and representatives shall, at all tin1es upon 
two (2) Business Days' prior notice, at any tin1e after execution of this 
Agreement, have access to the Contract Facility and every part thereof during 
regular business hours and the Supplier shall, and shall cause all personnel 
operating and managing the Contract Facility, to furnish the Buyer with all 
reasonable assistance in inspecting the Contract Facility for the purpose of 
ascertaining compliance with this Agreement; provided that such access and 
assistance shall be carried out in accordance with and subject to the reasonable 
safety and security requirements of the Supplier and all personnel operating and 
managing the Contract Facility, as applicable, and shall not interfere with the 
operation of the Contract Facility. 

(b) The inspection of the Contract Facility by or on behalf of the Buyer shall not 
relieve the Supplier of any of its obligations to comply with the terms of this 
Agreement. No Supplier Event of Default by the Supplier will be waived or 
deemed to have been waived by any inspection by or on behalf of the Buyer. In 
no event will any inspection by the Buyer hereunder be a representation that there 
has been or will be compliance with this Agreement and Laws and Regulations. 

15.5 Inspection Not Waiver 

(a) Failure by the Buyer to inspect the Contract Facility or any part thereof under 
Section 15.4, or to exercise its audit rights under Section 15.2, shall not constitute 
a waiver of any of the rights of the Buyer hereunder. An inspection or audit not 
followed by a notice of a Supplier Event of Default shall not constitute or be 
deemed to constitute a waiver of any Supplier Event of Default, nor shall it 
constitute or be deemed to constitute an acknowledgement that there has been or 
will be compliance by the Supplier with this Agreement. 

(b) Failure by the Supplier to exercise its audit rights under Section 15.2 shall not 
constitute or be deemed to constitute a waiver of any of the rights of the Supplier 
hereunder. An audit not followed by a notice of a Buyer Event of Default shall 



not constitute or be deemed to constitute a waiver of any Buyer Event of Default, 
nor shall it constitute or be deemed to constitute an acknowledgement that there 
bas been or will be camp liance by the Buyer with this Agreement. 

15.6 Capacity Check Tests 

(a) The Buyer shall have the option, exercisable on no more than two (2) occasions 
per Contract Year, to require the Supplier, within ten (10) Business Days after 
written notice has been delivered to the Supplier, provided it is not during an 
Outage, to conduct a test (the "Capacity Check Test"), at the Supplier's sole cost 
and expense, that may be witnessed by the Buyer or its Representative, to confirm 
the ability a f the Contract Facility to produce the Contract Capacity, as described 
below. For purposes of Section 16.7, the Supplier shall be entitled, without the 
consent of the Buyer, to schedule and conduct, at its sole cost and expense, 
Capacity Check Tests to demonstrate compliance with the test conditions set out 
in Exhibit M. 1f the Buyer has consented to a Contract Facility Amendment 
pursuant to Section 2.l(c), the Supplier may request, within ten (10) Business 
Days after written notice has been delivered to the Buyer, a Capacity Check Test. 
The Capacity Check Test will be carried out in accordance with a test protocol 
(the "Test Protocol") which will include the format of the report to be prepared in 
respect of the Capacity Check Test and which Test Protocol is to be prepared by 
the Supplier and submitted in writing to the Buyer for approval within three (3) 
months after the Contract Facility has attained Commercial Operation. The 
measurements of the Capacity Check Test shall be made using high accuracy 
calibrated instruments and recording systems or Facility instrumentation, 
including tariff meters for Electricity acceptable to the Buyer, acting reasonably. 
Each Capacity Check Test consists of the Contract Facility generating Electricity 
for four ( 4) continuous hours during a period designated by the Supplier on prior 
written notice to the Buyer in advance as a test period, subject to coordination and 
approval of the IESO, and shall be evaluated based on calculation of the generator 
output at the Delivery Point net of any Station Service Loads in accordance with 
the Metering Plan. The Supplier acknowledges and agrees that the Contract 
Capacity, the Electricity output of the Contract Facility and the Station Service 
Loads, as may be measured by the Capacity Check Test, shall not be adjusted for 
ambient weather conditions. For greater certainty, the Capacity Check Test shall 
be based on either the Summer Contract Capacity or the Winter Contract Capacity 
depending on the calendar month during which the· Capacity Check Test is 
conducted. 

(b) If the Capacity Check Test is interrupted by an event of Force Majeure, or if at 
any point during the Capacity Check Test the air temperature, as reported at the 
Environment Canada weather station that is physically nearest to the Facility, 
exceeded (i) in respect of a Capacity Check Test conducted in the months of May 
through October, inclusive, 30.0 degrees Celsius or (ii) in respect of a Capacity 
Check Test conducted in the months of November through April, inclusive, 15.0 
degrees Celsius, then the Supplier may, at the Supplier's sole cost and expense, 
re-perform the Capacity Check Test within ten (I 0) Business Days after the 



receipt by the Supplier of the Capacity Confirmation relating to such Capacity 
Check Test from the Buyer. 

(c) The Supplier shall at the Supplier's sole cost and expense and within ten (10) 
Business Days, or as provided in the Test Protocol, after completion of the 
Capacity Check Test prepare and submit to the Buyer a written Capacity Check 
Test report that includes the data collected during the test period, computation of 
test data and the test results. The Buyer shall provide to the Supplier within ten 
(10) Business Days after receipt of the Capacity Check Test report from the 
Supplier, written confirmation of the Electricity output for each hour during the 
Capacity Check Test (the "Capacity Confirmation"). 

(d) To pass the Capacity Check Test, the Electricity output (in MWh) for each hour 
of the Capacity Check Test, divided by one hour, must be equal to or greater than 
the Contract Capacity, in which case the Capacity Reduction Factor shall, for the 
purposes of Exhibit J, be an amount equal to 1.0, effective from the date of the 
Capacity Confirmation in relation to the Capacity Check Test. If the Supplier has 
not passed the Capacity Check Test for each one of the four ( 4) continuous hours, 
then the Supplier shall, at the Supplier's cost and expense, perform a further 
Capacity Check Test (the "Further Capacity Check Test") within thirty (30) 
Business Days after the receipt by the Supplier of the Capacity Confirmation from 
the Buyer, on the same terms and conditions as the Capacity Check Test described 
in Section 15.6(a). If the total Electricity output of the Contract Facility for the 
four (4) continuous hours of each of the Capacity Check Test and the Further 
Capacity Check Test, as stated in their respective Capacity Confirmations, divided 
by the number of hours in each of the respective check tests (each an "Average 
Test Capacity"), are both less than eighty percent (80%) of the Contract 
Capacity, then this shall be considered a Supplier Event of Default. For purposes 
of calculating the Average Test Capacity in this Section 15.6, the Electricity 
output from each hour shall not exceed a maximum amount equal to the Contract 
Capacity multiplied by one hour. 

(e) If the Further Capacity Check Test shows that the Average Test Capacity was 
between eighty percent (80%) and one hundred percent (!00%) of the Contract 
Capacity then the Capacity Reduction Factor for purposes of Exhibit J shall be 
reduced as set out below, effective on the date of the Capacity Confirmation in 
relation to the Further Capacity Check Test. The Capacity Reduction Factor shall 
be an amount equal to a fraction, the numerator of which is (i) the greater of the 
Average Test Capacities resulting from the Capacity Check Test and the Further 
Capacity Check Test, and the denominator of which is (ii) the Contract Capacity 
set out in Exhibit B. 

(f) If Section 15.6(e) is applicable, then the Supplier shall perform a further Capacity 
Check Test (the "Final Capacity Check Test") at the Supplier's cost and expense 
within ten (!0) Business Days after written notice has been delivered by the 
Supplier to the Buyer, no earlier than one month and no later than one year after 
the date of the Capacity Confirmation with respect to the Further Capacity Check 



Test, failing which this shall be considered to be a Supplier Event of Default. The 
Final Capacity Check Test shall take place on the same terms and conditions as 
the Capacity Check Test described in Section l5.6(a) and including the delivery 
of the Capacity Confirmation in relation to the Final Capacity Check Test. If the 
total Electricity output of the Contract Facility for the four (4) continuous hours of 
the Final Capacity Check Test, as stated in the Capacity Confirmation with 
respect to the Final Capacity Check Test, divided by the number of hours in such 
check test (which result shall also be an "Average Test Capacity" as calculated 
pursuant to Section 15.6(d)): 

(i) is less than ninety-five percent (95%) of the Contract Capacity, then this 
shall be considered a Supplier Event of Default; 

(ii) is equal or greater to ninety-five perc.ent (95%) and less than one hundred 
percent (100%) of the Contract Capacity, then the Capacity Reduction 
Factor shall, for the purposes of Exhibit J, be an amount equal to a 
fraction, the numerator of which is (i) the Average Test Capacity in 
relation to the Final Capacity Check Test, and the denominator of which is 
(ii) the Contract Capacity set out in Exhibit B; and 

(iii) is equal to one hundred percent ( 100%) of the Contract Capacity, then the 
Capacity Reduction Factor shall, for the purposes of Exhibit J, be an 
amount equal to 1.0, effective from the date of the Capacity Confirmation 
in relation to the Final Capacity Check Test. 

15.7 Notices 

(a) All notices pertaining to this Agreement not explicitly permitted to be in a form 
other thao writing shall be in writing and shall be addressed to the other Party as 
follows: 

If to the Supplier: 

If to the Buyer: 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West 
Suite 400 
Toronto, Ontario MSV 3Y3 

Attention: 

Facsimile: 
E-mail: 

Greg Vogt, 
President 

( 416) 234-8336 
gvol!t@easternpower.on.ca 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H IT! 



and to: 

Attention: 

Facsimile: 
E-mail: 

Guy Raffaele, 
Director, Contract Management 
( 416) 969-6071 
contract.management@powerauthority.on.ca 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H I Tl 

Attention: Michael Lyle, General Counsel 
Facsimile: (416) 969-6071 
Email: Michael.Lyle@powerauthority.on.ca 

Either Party may, by written notice to the other, change its respective Company 
Representative or the address to which notices are to be sent. 

(b) Notices shall be delivered or transmitted as set out below, and shall be considered 
to have been received by the other Party: 

(i) on the date of delivery if delivered by hand or by courier prior to 5:00p.m. 
(local time of the recipient) on a Business Day and otherwise on the next 
following Business Day; 

(ii) in those circumstances where electronic transmission (other than 
transmission by facsimile) is expressly permitted under this Agreement, on 
the date of delivery if delivered prior to 5:00 p.m. (local time of the 
recipient) on a Business Day and otherwise on the next following Business 
Day, provided that a copy .of such notice is also delivered by regular post 
within a reasonable time thereafter; and 

(iii) on the third (3'd) Business Day following the date of transmission by 
facsimile, if transmitted prior to 5:00p.m. (local time of the recipient) on a 
Business Day and otherwise on the fourth ( 4'") following Business Day, 
provided that a copy of such notice is also delivered by regular post within 
a reasonable time thereafter. 

(c) Notwithstanding Section 15.7(b): 

(i) any notices of an Event of Default and termination of this Agreement shall 
only be given by hand or courier delivery; and 

(ii) if regular post service, facsimile, or other form of electronic 
communication is interrupted by strike, slowdown, a Force Majeure event 
or other cause, a notice, direction or other instrument sent by the impaired 
means of communication will not be deemed to be received until actually 
received, and the Party sending the notice shall utilize any other such 
service which has not been so intem1pted to deliver such notice. 



ARTICLE 16 
MISCELLANEOUS 

16.1 Informal Dispute Resolution 

If either Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the other Party describing the 
nature and the particulars of such dispute. Within ten (10) Business Days following delivery of 
such notice to the other Party, a senior executive (Senior Vice-President or higher) from each 
Party shall meet, either in person or by telephone (the "Senior Conference"), to attempt to 
resolve the dispute. Each senior executive shall be prepared to propose a solution to the dispute. 
IJ; following the Senior Conference, the dispute is not resolved, the dispute may be settled by 
arbitration pursuant to Section 16.2, if agreed to by both Parties. 

16.2 Arbitration 

Except as otherwise specifically provided for in this Agreement, any matter in issue between the 
Parties as to their rights under this Agreement may be decided by arbitration provided, however, 
that the Parties have first completed a Senior Conference pursuant to Section !6.1. Any dispute 
to be decided by arbitration will be decided by a single arbitrator appointed by the Parties or, if 
such Parties fail to appoint an arbitrator within fifteen (15) days following the agreement to refer 
the dispute to arbitration, upon the application of either of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or fmancial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions ofthis Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, fmal and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and.be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. 

16.3 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 



provincial, and local income, social insurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by either 
Party shall be considered employees of the other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 

16.4 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

16.5 Assignment 

(a) Except as set out below and as provided in Article 12, neither this Agreement nor 
any of the rights, interests or obligations under this Agreement may be assigned 
by either Party, including by operation of Laws and Regulations, without the prior 
written consent of the other Party, which consent shall not be unreasonably 
withheld. 

(b) The Supplier may, subject to compliance with Laws and Regulations and 
provided that there is not a Supplier Event of Default that has not been remedied, 
assign this Agreement without the consent of the Buyer to an Affiliate acquiring 
the Contract Facility; provided, however, that no such assignment by the Supplier 
or any of its successors or permitted assigns hereunder shall be valid or effective 
unless and until such Affiliate agrees with the Buyer in writing to assume all of 
the Supplier's obligations and be bound by the terms of this Agreement, and the 
arrangements and obligations of the Supplier set forth in Article 6 have been met 
in accordance with the terms of Article 6. If a valid assignment of this Agreement 
is made by the Supplier in accordance with this Section 16.5, the Buyer 
aclmowledges and agrees that, upon such assignment and assumption and notice 
thereof by the assignor to the Buyer, the assignor shall be relieved of all its duties, 
obligations and liabilities hereunder. 

(e) If the Supplier assigns this Agreement to a non-resident of Canada (the 
"Assignee"), as that tem1 is defined in the IT A, and the Buyer incurs any 
additional Taxes, at any tinle thereafter, solely as the result of such assignment, 
then payments under this Agreement by the Buyer shall be reduced by the amount 
of such additional or withholding Taxes and the Buyer shall remit such additional 
or withholding Taxes to the applicable taxing authorities. The Buyer shall within 
sixty (60) days after remitting such Taxes, notifY the Assignee in writing, 
providing reasonable detail of such payment so that the Assignee may claim any 
applicable rebates, refunds or credits from the applicable taxing authorities. If 
after the Buyer has paid such amounts, the Buyer receives a refund, rebate or 



credit on account of such Taxes, then the Buyer shall promptly remit such refund, 
rebate or credit amount to the Assignee. 

(d) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder for the balance of the Term without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth (4'") row of the table in Section 6.4(b)(i), which such assignee 
shall assume the obligations and liability of the Ontario Power Authority under 
this Agreement and be novated into this Agreement in the place and stead of the 
Ontario Power Authority (except for the Ontario Power Authority's obligation in 
Section 16.5(d)(iii) which will remain in force), provided that the assignee agrees 
in writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
of the Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the assignee 
with all necessary amendments to reflect the form and the manner in 
which the assignee was established; 

(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the assignee to the Supplier at the time of such assigrunent and 
assumption; and 

(iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section I 0.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable for any obligations and liabilities of the assignee arising from any 
Buyer Event of Default. Any notice required to be given under Sections 
10.3 and 10.4(a) shall be given to the Assignee and to the Ontario Power 
Authority. The time periods in Section I 0.3 shall not begin to run until 
both the Assignee and the Ontario Power Authority have been so notified. 

(e) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder from time to time throughout the Term for a 
period less than the balance of the Term (the "Assignment Period") without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth (4'h) row of the table in Section 6.4(b)(i), which such Assignee 
shall assume the obligations of the Ontario Power Authority under this Agreement 
and be novated into this Agreement in the place and stead of the Ontario Power 
Authority (except for the Ontario Power Authority's obligation in Section 
16.5(e)(iii) which will remain in force), provided that the assignee agrees in 
writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written aclmow ledgement 



of the Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the Assignee 
with all necessary amendments to reflect the form and the manner in 
which the assignee was established; 

(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the Assignee to the Supplier at the time of such assignment and 
assumption; 

(iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section 10.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable to the Supplier for any obligations and liabilities of the assignee 
arising from any Buyer Event of Default. Any notice required to be given 
under Sections 10.3 and 10.4(a) shall be given to the assignee and to the 
Ontario Power Authority. The time periods in Section 10.3 shall not begin 
to run until both the Assignee and the Ontario Power Authority have been 
so notified; and 

(iv) upon the expiry of the Assignment Period: 

(A) this Agreement, without requiring the execution of any assignment, 
consent or other documentation of any nature, shall automatically 
revert and be assigned back to the Ontario Power Authority; 

(B) the Assignee shall remain responsible to the Supplier for all 
obligations and liabilities incurred or accrued by the assignee 
during the Assignment Period; and 

(C) the Ontario Power Authority, as Buyer pursuant to the automatic 
assignment back to it, shall be deemed to be in good standing 
under this Agreement, provided that such good standing shall not 
relieve the Ontario Power Authority from any obligation to the 
Supplier pursuant to Section 16.5(e)(iii) that arose prior to the 
expiry of the Assignment Period. 

16.6 No Change of Control 

(a) The Supplier shall not permit or allow a change of Control of the Supplier, except 
with the prior written consent of the Buyer, which consent may not be 
unreasonably withheld. lt shall not be unreasonable to withhold such consent if 
the change of Control will have or is likely to have, as determined by the Buyer 
acting reasonably, a Material Adverse Effect on the Supplier's ability to perform 



its obligations under this Agreement, in which case such consent may be withheld 
by the Buyer. 

(b) For the purposes of Sections 16.6(a) and 16.7(a), a change of Control shall 
exclude a change in ownership of any shares or units of ownership that are listed 
on a recognized stock exchange, provided that such shares or units of ownership 
are not those of an entity that directly owns the Contract Facility whose special or 
sole purpose is the ownership of the Facility or the Contract Facility and other 
generation facilities under aCES Contract or other bilateral arrangements with the 
Buyer similar in nature to this Agreement. 

16.7 No Assignment or Change of Control for Specified Period 

Notwithstanding the provisions of Sections 16.5(a), 16.5(b), 16.5(c), and 16.6(a) to the contrary, 
and except as provided in Article 12, under no circumstances shall: 

(a) any assignment of this Agreement by the Supplier; 

(b) any change of Control in respect of the Supplier; 

(c) fifty (50%) or more of securities or ownership interests carrying votes or 
ownership interests in respect of the Supplier be directly or indirectly held, 
whether as owner or other beneficiary and other than solely as the beneficiary of 
an unrealized security interest, individually or collectively by any Person or 
Persons who, as of the date of this Agreement, did not directly or indirectly hold 
any of such securities or ownership interests in respect of the Supplier, whether as 
owner or other beneficiary and other than solely as the beneficiary of an 
unrealized security interest, 

be permitted until the earlier of: (i) the third (3rd) anniversary of the Term Commencement Date; 
and (ii) the date that the Contract Facility has achieved the test conditions set out in Exhibit M. 
For greater certainty, a change of Control in respect of the Supplier referenced in Section 16.7(b) 
shall include a change from no Person having Control of the Supplier to any Person having 
Control of the Supplier. 

Notwithstanding the foregoing, for a period commencing on the date of this Agreement and 
ending the earlier of (i) six (6) months following the date of this Agreement and (ii) Financial 
Closing, the Supplier may, without the Buyer's further consent, assign all (but not Jess than all) 
of the Supplier's interest in this Agreement to a partnership in which the Supplier holds not Jess 
than a fifty percent (50%) interest, provided that: (I) the Supplier shall provide the Buyer with 
written notice of any such assignment; and (2) all partners of ~uch partnership agree with the 
Buyer in writing to be jointly and severally liable to the Buyer for all the obligations and 
liabilities of the Supplier hereunder. 

16.8 Survival 

The provisions of Sections 2.8(b), 4.4, 4.5, 4.6, Article 5, Article 8, Sections 10.2, 10.4, 10.5, and 
12.2(g), Article 14, Sections 15.2, 16.1, 16.2, and 16.5(c) shall survive the expiration of the Term 



or earlier tem1ination of this Agreement. The expiration of the Term or a teffi1ination of this 
Agreement shall not affect or prejudice any rights or obligations that have accrued or arisen 
under this Agreement prior to the time of expiration or termination and such rights and 
obligations shall survive the expiration of the Term or the termination of this Agreement for a 
period of time equal to the applicable statute oflimitations. 

16.9 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (I 0) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 

16.10 Additional Rights of Set-011' 

(a) In addition to its other rights of set-off under this Agreement or otherwise arising 
in law or equity, the Buyer may set off any amounts owing by the Supplier to the 
Buyer in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.lO(c), 2.3, 2.5, 2.8(b), 
2.1 0, 4.2, 4.4, 5.3, 1 0.2, 1 0.5, and 14.3 against any monies owed by the Buyer to 
the Supplier in connection with Sections 1.7(e), I.S(e), 1.9(d), l.lO(c), 2.3, 4.2, 
4.5, 4.6, 5.3, 10.5, and 13.3(d). 

(b) In addition to its other rights of set-off under this Agreement or otherwise arising 
in law or equity, the Supplier may set-off any amounts owing by the Buyer to the 
Supplier in connection with Sections I. 7( e), 1.8( e), 1.9( d), 1.! 0( c), 2.3, 4.2, 4.5, 
4.6, 5.3, 1 0.5, and 13.3(d) against any monies owed by the Supplier to the Buyer 
in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.lO(c), 2.3, 2.5, 2.8(b), 2.10, 
4.2, 4.4, 5.3, 10.2, 10.5, and 14.3. 

16.11 Rights and Remedies Not Limited to Contract 

Unless expressly provided in this Agreement, the express rights and remedies of the Buyer or the 
Supplier set out in this Agreement are in addition to and shall not limit any other rights and 
remedies available to the Buyer or the Supplier, respectively, at law or in equity. 

16.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

16.13 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. The 



Parties agree to promptly execute and deliver any documentation required by any Governmental 
Authority in connection with any termination of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: -----------------------
Name: Gregory M .. Vogt 

Title: President 

I have authority to bind the corporation 

4535027.13 

ONTARIO POWER AUTHORITY 

By: ----------------------
Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation. 



EXHIBIT A 
SUMMARY OF CONTRACT FACILITY 

Name of Contract Facility: 

Municipal Address of Contract Facility: 

Type of Generation 

Connection Point: 

Detailed Description of Contract Facility: 

I. Overview 

Greenfield South Generating Station 

2315 Lore land Avenue, M ississauga, ON, 
L4X2A6 

Natural Gas Fuelled Combined Cycle 

Hydro One circuit R24C approx. 9 km 
from the Richview Transformer Station 

The Contract Facility will consist of a lxlxl combined cycle power plant train fuelled only by 
natural gas and having a nameplate capacity of about 300 MW, and will be located on a vacant 
4.4 hectare site at 2315 Lore land Avenue in the City ofMississauga. The site is approximately I 
km east of the intersection of Dundas Street and Dixie Road, and less than I 00 m from both 
Hydro One 230 kV transmission circuit R24C and a 600 mm high pressure gas pipeline of 
Enbridge Distribution Inc .. 

2. Gas Turbine Generator Set 

The power plant will utilize one gas turbine generator set fuelled by natural gas. The unit will be 
purchased "packaged" with all accessories so as to reduce site installation time. The unit may 
require natural gas compression. The unit's generator may be either air or hydrogen cooled, will 
be rated nominally at about 200 - 230 MVA and will have a nominal voltage of either 16.5 or 18 
kV. The unit shall include a starting system, inlet air filtration and silencing system, lubricating 
and hydraulic oil systems, fire suppression system, control system and appropriate enclosures. 

3. Heat Recovery Steam Generator 

The power plant design is based on the use of a water-tube, triple pressure, reheat, heat recovery 
steam generator (HRSG). In order to optimize the construction schedule, the HRSG will be 
shop-constructed and site assembled. The HRSG will be rated to deliver the steam required by 
the steam turbine generator to produce about 125 MW of electricity and will be equipped with a 
natural gas fired duct burner. 

4. Steam Turbine Generator Set 

The power plant will utilize one triple pressure, reheat, full condensing steam turbine generator 
set. The unit will be purchased "packaged" with all accessories so as to reduce site installation 



time. The unit's generator will he air-cooled, will have a nominal rating of 157 MVA and will 
have a nominal voltage of 13.8 kV. The unit shall include lubricating and hydraulic oil systems, 
control system and appropriate enclosures. 

5. Condenser and Cooling Tower 

The condenser and cooling tower will be designed to maintain the back pressure required by the 
full load on the steam turbine. The condenser will be of a multiple cell design with stainless 
steel tubes and carbon steel shell, and will include redundant capacity vacuum pumps. 

6. Water Treatment System 

The central element of the boiler make-up water treatment system will be a reverse osmosis unit 
with pre-filter and softening units. The water will be polished by duplex, exchange type, mixed 
resin bed de-ionization units and/or electronic deionizing units. 

7. Condensate and Boiler Feedwater System 

The condensate and boiler feedwater system will consist of a condenser hot well (which will 
provide deaeration), redundant capacity boiler feed pumps and redundant capacity condensate 
return pumps. Provisions for prevention of turbine water induction (according to ASME 
recommendations) will also be included. 

8. Raw Water System 

Raw water for the boiler make-up water will be obtained from the municipal water supply. 
Storm water collected on-site will be used in the cooling tower. 

9. Electrical System 

Power from each of the two generators (net of power plant loads supplied to the plant via step 
down transformers) will be fed through air insulated, SF 6 type circuit breakers and air insulated 
disconnect switches to the Hydro One transmission system via two respective step up 
transformers. 

10. Substation 

The high voltage substation will include hot-dip galvanized steel terminal and switching 
structures, circuit switcher(s), load break switches, bus, bus supports, lightning arrestors, 
connectors, cables, trays, etc. The substation will be located adjacent to the generating plant and 
will be enclosed by a chain linlc fence with barbed wire. 



II. Step-Up Transformers 

The step-up transformers will be oil filled and rated at about 1201160/200 and 150/200/250 MV A 
respectively with two stages of fan cooling and a 65°C allowable temperature rise. The 
transformers will be equipped with an off-load tap changer, as well as temperature, pressure and 
oil level instrumentation. 

12. 13.8 kV and 16.5 or 18 kV Systems 

Switchgear line-ups complete with bus sized for full load will be provided. The switchgear will 
contain circuit breakers to isolate the step down transformers feeding plant loads. Current 
transfonners and voltage transformers for metering and protection will also be mounted in the 
switchgear. Isolated phase bus duct will be used to connect each generator to the respective step
up transformer. 

A back-up power source for the plant will be provided from the local distribution network. 

13. Auxiliary Systems 

The power plant will have 4.16 leV, 600 V, 240 V, 208 V and 120 V electrical systems to feed 
motors, lights and other power plant loads. The unit auxiliary transformer will feed 4.16 leV and 
600 V power to the motor control centres which will individually feed all motors larger than one 
horse-power and will also supply power to step-down transformers feeding 240/120V and 
208/120V distribution panels for smaller loads such as lighting, controls, etc. 

The Unit Auxiliary Transformers (4.16 leV and 600 V secondary voltage) will be of a dry-type 
located in the turbine hall to provide power for the power plant. Switchgear will be provided on 
the secondary side of the unit auxiliary transformers to feed power to the motor control centres. 

Lighting will be provided by high bay type fixtures and fluorescent type fixtures for local area 
lighting. Indoor lighting levels will conform to those recommendations published by the 
Illuminating Engineers Society. 

A complete 125 V DC system will be provided to power the protection and control circuits of the 
switchyard as well as certain critical motors. The system will consist of a lead/calcium acid 
battery and battery chargers. A 120 volt, single phase inverter will be provided for critical AC 
loads. 

14. Civil Works 

The plant building will be a braced steel structure enclosed to meet weather and acoustical 
insulation requirements. The operating floor and mezzanine floors will be of reinforced concrete 
construction, and the other platforms and walkways will be of steel grating. The turbine bay will 



be served by an electrically operated overhead crane. Windows and louvers will be provided as 
required for appearance and function. Acoustical and/or weather enclosures will be provided 
where required. 

All the structures, foundations, and civil works will be designed in accordance with applicable 
codes and standards. The allowable bearing capacity of the soil, ground water conditions, and 
other relevant properties will be detennined by a site specific geotechnical investigation. 

The area surrounding the plant will be graded to facilitate proper drainage of rain water. The 
plant will be connected to the existing municipal sanitary sewer. Asphalt pavement will be 
provided for primary walkways, driveways, and staff parking lot. Gravel paving will be used for 
secondary areas. 

Landscaping will consist of pressure seeding of grass and planting of trees and shrubbery to meet 
the municipality's site plan approval requirements. A two metre high chain linlc fence will be 
provided around the plant building and cooling towers and around the electrical substation. 

15. Instrumentation and Controls 

The plant control system will be designed so that the plant can be quickly started from the 
control room, where the status of all systems can be monitored. The turbine governor systems, 
burner management system, and auxiliary process equipment (pumps, compressors, etc.) will 
also be capable of being controlled locally. 

The control systems will be subdivided as follows: 

gas turbine generator controls including burner management 
(supplied with turbine) 

boiler controls including water, steam and duct firing controls 
steam turbine governing system (supplied with turbine) 
electrical protection system 
balance of plant controls 

controls 

The Contract Facility may be adjusted from this description in accordance with Good 
Engineering and Operating Practices, however the Contract Facility will meet all requirements 
set out in the ARCES Contract, IESO Market Rules, Ontario Ministry of the Environment 
approvals, and municipal permits. 

16. Fuel Supply 

The Contract Facility will be fuelled exclusively by natural gas. For certainty, diesel, oil or any 
fuel other than natural gas shall not be permitted. The gas will be supplied to the plant via 
Enbridge's distribution system. Gas compressors may be required at the site to increase the 
pressure as required. 



17. Electrical Interconnect 

The Contract Facility will connect to Hydro One circuit R24C. 



EXHIBITB 
CONTRACT CAPACITY, NET REVENUE REQUIREMENT, 

AND OTHER STATED VARIABLES 

CONFIDENTIAL 

INTENTIONALLY DELETED 



EXHIBITC 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE 
ISSUE: 

OF 

APPLICANT: 

BENEFICIARY: 

AMOUNT: 

EXPIRY DATE: 

EXPIRY 
PLACE: 

CREDIT 
RATING: 

TYPE: 

GREENFIELD SOUTH POWER 
CORPORATION 

ONTARIO POWER 
AUTHORITY AND ITS 
PERMITTED ASSIGNS 

COUNTERS OF THE ISSUING 
FINANCIAL INSTITUTION IN 
TORONTO, ONTARIO 

[INSERT CREDIT RATING ONLY 
IF THE ISSUER IS NOT A 
FINANCIAL INSTITUTION 
LISTED IN EITHER SCHEDULE I 
OR li OF THE BANK ACT] 

IRREVOCABLE AND UNCONDITIONAL 

STANDBY LETTER OF CREDIT 

NUMBER: 

We hereby authorize you to draw on [insert name of financial institution and financial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No. 
-=---:-:--.(the "Credit"), for the account of the Applicant up to an aggregate amount of $e ( e 
Canadian dollars) available by your draft at sight, accompanied by the Beneficiary's signed 
certificate stating that: 

" is in breach of, or default under, Amended and Restated Clean Energy 
Supply Contract between the Beneficiary and the Applicant, and therefore the Beneficiary is 
entitled to draw upon the Credit in the amount of the draft attached hereto." 

-- 1 --
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Drafts drawn hereunder must bear the clause "Drawn under irrevocable and unconditional 
Standby Letter of Credit No. [insert number] issued by [the financial institution] dated [insert 
date]". 

Partial drawings are permitted. 

This Credit is issued in connection with the Amended and Restated Clean Energy Supply 
Contract dated as ofthe 12'" day of April, 2005 and amended and restated as of the __ day of 
______ , 2008 between the Beneficiary and ______ _ 

This Letter of Credit will automatically extend for additional, successive terms of one (I) year 
each, unless the undersigned provides the Beneficiary with written notice, at least sixty (60) days 
prior to the expiration date, that it does not wish to extend this Letter of Credit for an additional 
term. 

We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be duly honoured, if presented at the counters of [insert the financial institution and 
financial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date]. 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

It is a term of this letter of credit that the above name of the Beneficiary will be amended to 
another entity by way of an amendment hereto, without the consent of the Applicant, and upon 
receipt by [the financial institution] of the above Beneficiary's dated and signed letter 
addressed to [the financial institution] and completed as follows: "We, the undersigned 
Beneficiary to [the financial institution]'s letter of credit no. e, hereby waive all our rights 
under the said letter of credit and request that the current name and address of the Beneficiary 
thereunder be amended to read [insert name and address of new Beneficiary]. Please forward 
the original amendment to the [new Beneficiary], care of the Applicant to whom we have 
delivered the original of the letter of credit along with its amendment(s) (if any)." 

The Beneficiary may transfer this Letter of Credit without the consent of the Applicant or the 
issuing fmancial institution. 

-END-
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[Insert name of Financial Institution] 

By: -----------------------
Authorized Signatory 



EXHIBITD 
FORM OF GUARANTEE 

THIS GUARANTEE dated as of • is made and entered into between •, a corporation 
incorporated under the laws of • (the "Guarantor"), and the Ontario Power Authority (the 
"Buyer"). 

RECITALS: 

(A) The Buyer and ., a corporation incorporated under the 
laws of ("Supplier"), have entered into the 

Clean Energy Supply Contract dated as of the 14'h day of 
November, 2006 (as extended, amended, replaced and supplemented, collectively, 
the "Agreement"); 

(B) The Guarantor will directly or indirectly benefit from the Agreement; 

(C) Pursuant to the terms of the Agreement, the Buyer has required that the Guarantor 
shall deliver a guarantee of all payment obligations of the Supplier under the 
Agreement to the Buyer; and 

(D) Capitalized terms used in this Guarantee but not otherwise defmed herein have the 
meanings ascribed to them in the Agreement. 

NOW THEREFORE for good and valuable consideration (the receipt and sufficiency of which 
are hereby acknowledged) the Guarantor hereby agrees as follows: 

1. Guarantee 

Subject to the terms and conditions hereof, the Guarantor absolutely, irrevocably and 
unconditionally guarantees to the Buyer the full and timely payment when due, whether at stated 
maturity, by acceleration or otherwise, of the payment or indemnity obligations of the Supplier: 
(i) under the Agreement or (ii) under any award or order of any binding arbitration or court of 
competent jurisdiction in respect of the Agreement, and interest thereon accrued as provided in 
the Agreement, irrespective of when such obligations were incurred (the "Guaranteed 
Obligations"); provided, however, that the applicable rate of interest shall never exceed the 
maximum rate permitted by law. The aggregate amount of the Guarantor's liability under this 
Guarantee shall not exceed • CANADIAN DOLLARS (Cdn. $0) (the "Maximum Guarantee 
Amount"), plus reasonable legal fees and expenses payable by the Guarantor as provided herein. 
To the extent that Supplier fails to pay any Guaranteed Obligation, the Guarantor shall pay to the 
Buyer the amount due within ten (10) Business Days after demand for payment has been 
received by the Guarantor from the Buyer in writing in accordance with Section II hereof The 
Guarantor shall also be liable for all reasonable out-of-pocket expenses (including the legal fees 
and expenses of the Buyer) incurred to collect or enforce any of the Guaranteed Obligations; 
provided however, that such legal fees and expenses shall be payable by the Guarantor only to 
the extent that the Buyer is successful in enforcing the Guaranteed Obligations. This Guarantee 
shall be a continuing guarantee effective during the term of the Agreement and until fulfillment 
of, including payment in full of, the Guaranteed Obligations. 

-- I --
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2. Demand 

The Guarantor's obligation to make payment under this Guarantee shall arise forthwith after 
demand for payment has been received by the Guarantor from the Buyer in writing in accordance 
with Section II hereof and the Guarantor's liability for the Guaranteed Obligations shall bear 
interest in accordance with the terms and conditions set forth in the Agreement. The only 
condition (and no other document, proof or action other than as specifically provided in this 
Guarantee is necessary as a condition) of the Guarantor honouring its obligations under this 
Guarantee shall be such demand for payment. No notice of the Guaranteed Obligations need be 
given in any form to the Guarantor at any time and the Guarantor waives any such notice and the 
right to consent to the Guaranteed Obligations. In the event that any payment to the Buyer in 
respect of any Guaranteed Obligations is rescinded or must otherwise be returned for any reason 
whatsoever, including the insolvency or bankruptcy of the Supplier or otherwise, the Guarantor 
shall remain liable hereunder in respect of such Guaranteed Obligations as if such payment had 
not been made. The period within which the Buyer may bring an action or sue upon this 
Guarantee shall be not Jess than six years from the date of demand for payment received by the 
Guarantor by the Buyer in accordance with Section II hereof. 

3. Waivers 

(a) The Guarantor waives any right to require as a condition to its obligations 
hereunder that: 

(i) collateral be applied to the Guaranteed Obligations; 

(ii) an action be brought against the Supplier or any Person other than 
the Guarantor should the Buyer seek to enforce the obligations of 
the Guarantor; 

(iii) a judgment be rendered against the Supplier or any Person other 
than the Guarantor; 

(iv) the Supplier or any other Person be joined in any action against the 
Guarantor; 

(v) an action separate from one against the Guarantor be brought 
against the Supplier or any other Person or under any other 
security or guarantee held by the Buyer; and 

(vi) any Supplier Event of Default under the Agreement has occurred. 

(b) The Guarantor further waives: 

(i) all defences, set-offs, counterclaims, estoppels or privileges which 
might but for this provision exonerate or discharge it from its 
obligations hereunder; and 

(ii) notice of acceptance of this Guarantee, notice of any liability to 
which it may apply, presentment, demand, protest and notice of 
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dishonour, non-payment or non-performance and marshalling of 
assets. 

(c) The obligations of the Guarantor hereunder shall in no way be affected or 
impaired by reason, and the Guarantor waives its right to prior notice, of 
the happening from time to time of any of the following: 

(i) any invalidity or unenforceability of all or any part of the Guaranteed 
Obligations or any agreement or instrument relating to or securing the 
Guaranteed Obligations; 

(ii) any insolvency, bankruptcy, reorganization, or dissolution, or any 
proceeding of the Supplier or any other guarantor, including without 
limitation, rejection of the Guaranteed Obligations in such bankruptcy; 

(iii) extensions (whether or not material) of the time for payment or 
performance of all or any portion of the Guaranteed Obligations; 

(iv) the modification or amendment in any manner (whether or not 
material) of the Agreement or the Guaranteed Obligations; 

(v) subject to applicable statutes of lin1itations, any failure, delay or lack 
of diligence on the part of the Buyer or any other Person to enforce, 
assert or exercise any right, privilege, power or remedy conferred on 
the Buyer or any Person in the Agreement or at law, or any action on 
the part of the Buyer or such other Person granting an indulgence or 
extension of any kind; 

(vi) the settlement or compromise of any Guaranteed Obligations; 

(vii) the change of status, composition, structure or name of the Supplier, 
including by reason of merger, amalgamation, continuance, 
dissolution, reorganization or consolidation with or into another legal 
entity; 

(viii) the release or waiver, by operation of law or otherwise, of the 
performance or observance by the Supplier of any express or implied 
covenant, tenn or condition in the Agreement or the enforceability of 
any covenant, tenn or condition thereof; · 

(ix) the release or waiver, by operation of law or otherwise, of the 
performance or observance by any co-guarantor, surety, endorser or 
other obligor of any express or implied covenant, tenn or condition to 
be performed or observed by it under the Agreement or any related 
document; 

(x) the failure to acquire, perfect or maintain perfection of any lien on, or 
security interest in, any collateral provided by the Supplier to the 
Buyer or the release of any such collateral or the release, modification 
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or waiver of, or failure to enforce, any pledge, security, guarantee, 
surety or other indemnity agreement in respect of such collateral; 

(xi) the assignment of the Agreement and/or any rights thereunder from or 
by the Supplier to any other Person; and 

(xii) any other circumstance similar, or having a similar effect, as those set 
out in subsections 3(c)(i) through (xi) inclusive, which might 
constitute in whole or in part a defence available to the release and 
discharge of this Guarantee. 

4. Limitation of Liability 

The Guarantor shall not be liable hereunder for any special, consequeutial, incidental, punitive, 
exemplary or indirect damages, including loss of use of any property or claims of customers of 
the Supplier or the Buyer, except to the extent specifically provided in the Agreement to be due 
from the Supplier. 

5. Indemnity 

The Guarantor hereby indemnifies and saves the Buyer harmless from and against any and all 
damages, losses, costs and expenses of any nature whatsoever resulting from or in consequence 
of any default or non-payment by Supplier of its payment or indemnity obligations: (i) under the 
Agreement or (ii) under any award or order of any binding arbitration or court of competent 
jurisdiction in respect of the Agreement, irrespective of when such obligations were incurred, 
including its obligations to pay interest as provided in the Agreement and all reasonable out-of
pocket expenses (including legal fees and expenses incurred to collect or enforce the 
Agreement); provided, however, that the maximum amount recoverable under the foregoing 
indemnity and otherwise under this Guarantee shall be an amount equal to the Maximum 
Guarantee Amount. In addition, the Guarantor shall also be liable to the Buyer for all reasonable 
out-of-pocket expenses (including legal fees and expenses of the Buyer) incurred to collect or 
enforce this indemnity; provided, however, that such legal fees and expenses shall be payable by 
the Guarantor only to the extent that the Buyer is successful in enforcing the indemnity provided 
herein. Any payment made pursuant to this Section 5 shall be reduced by any amount that is 
fully and indefeasibly paid by the Guarantor to the Buyer pursuant to its obligations under 
Section 1 hereof 

6. Release of Guarantee 

If Section 6.2( d) of the Agreement is applicable, then upon request by the Supplier, the Buyer 
shall promptly return this Guarantee to tl1e Guarantor and the Guarantor shall be released and 
discharged of its obligations hereunder with respect to any Guaranteed Obligations existing or 
arising after the date that Section 6.2(d) of the Agreement is applicable. 
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7. Defences 

The Guarantor reserves the right to assert all rights, setoffs, counterclaims and other defences of 
the Supplier relating to the Guaranteed Obligations, other than defences arising out of the 
bankruptcy, insolvency, dissolution or liquidation of the Supplier. 

8. Subrogation 

The Guarantor shall not be or claim to be subrogated, in whole or in part, to the rights of the 
Buyer against the Supplier under the Agreement or otherwise, until (a) the Buyer shall have 
received full and indefeasible payment of all Guaranteed Obligations; and (b) either the 
Agreement has been terminated or this Guarantee has been terminated pursuant to the terms 
hereof and the terms and conditions of the. Agreement as applicable. Except as set out in this 
Section 8, nothing contained in this Guarantee shall limit the rights at law and in equity of the 
Guarantor to subrogation. 

9. Representations 

The Guarantor represents that: 

(a) it is a (corporation duly incorporated) and existing under the laws of the 
Province of (Ontario) (Note to Finalization: Reflect form and 
jurisdiction of Guarantor] and has the corporate power and capacity to 
enter into this Guarantee and to perform its obligations hereunder; 

(b) this Guarantee has been duly authorized, executed and delivered by the 
Guarantor and is a valid and binding obligation of the Guarantor 
enforceable in accordance with its terms; 

(c) no declaration, filing or registration with, or notice to, or licence, permit, 
certificate, registration, authorization, consent or approval of or from, any 
Governmental Authority is necessary or required for the consummation by 
the Guarantor of the transaction contemplated by this Guarantee; and 

(d) the execution and delivery of this Guarantee and performance of its 
obligations hereunder do not conflict with or result in a breach of its 
constating documents or by-laws, any applicable law, rule or regulation, 
any judgment, order, contractual restriction or agreement binding on it or 
affecting its properties. 

10. No Waiver by the Buyer 

No failure on the part of the Buyer to exercise, and no delay in exercising, any right, remedy or 
power hereunder shall operate as a waiver thereof, nor shall any single or partial exercise by the 
Buyer of any right, remedy or power hereby granted to the Buyer or allowed it by law or other 
agreement be a waiver of any other right, remedy or power, and each such right, remedy or 
power shall be cumulative and not exclusive of any other, and may be exercised by the Buyer 
from time to time. No term, condition or provision hereof or any right hereunder or in respect 
hereof shall be, or shall be deemed to have been, waived by the Buyer except by express written 
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waiver signed by the Buyer, all such waivers to extend only to the particular circumstances 
therein specified. 

11. Notices 

Any notice or other communication required or permitted to be given hereunder shall be in 
writing and shall be sufficiently given if transmitted by facsimile or delivered by hand or. courier 
delivery: 

(a) ifto the Buyer, to: 

Attention: e 
Facsimile: @ 

if to the Guarantor, to: 

Attention: e 
Facsimile: e 

Notice delivered or transmitted as provided above shall be deemed to have been given and 
received on the day it is delivered or transmitted, provided that it is delivered or transmitted on a 
Business Day prior to 5:00 p.m. local time in the place of delivery or receipt. However, if a 
notice is delivered or transmitted after 5:00 p.m. local time or such day is not a Business Day, 
then such notice shall be deemed to have been given and received on the next Business Day. 
Either party may, by written notice to the other, change its address to which notices are to be 
sent. 

12. Governing Law 

This Guarantee shall be governed by the laws of the Province of Ontario and the laws of Canada 
applicable therein. The Guarantor agrees that any suit, action or proceeding against the 
Guarantor arising out of or relating to this Guarantee against it may be brought in any court in 
the Province of Ontario and the Guarantor irrevocably and unconditionally attoms and submits to 
the non-exclusive jurisdiction of such courts. The Guarantor irrevocably waives and agrees not 
to raise any objection it might now or hereafter have to the bringing of any such suit, action or 
proceeding in any such court, including any objection that the place where such court is located 
is an inconvenient forum or that there is any other suit, action or proceeding in any other place 
relating in whole or in part to the same subject matter. The Guarantor agrees that any judgment 
or order in any such suit, action or proceeding brought in such a court shall be conclusive and 
binding upon it and consents to any such judgment or order being recognized and enforced in the 
courts of its jurisdiction of incorporation or any other courts, by registration of such judgment or 
order, by a suit, action or proceeding upon such judgment or order, or any other means available 
for enforcement of judgments or orders, at the option of the Buyer, provided that service of any 
required process is effected upon it as permitted by applicable law. Nothing in this paragraph 
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shall restrict the bringing of any such suit, action or proceeding m the courts of any other 
jurisdiction. 

13. Severability 

Each of the provisions contained in this Guarantee is distinct and severable and a declaration of 
invalidity or unenforceability of any such provision or part thereof by a court of competent 
jurisdiction shall not affect the validity or enforceability of any other provision of this Guarantee. 

14. Entire Agreement 

This Guarantee constitutes the entire agreement between the parties pertaining to the subject 
matter of this Guarantee. There are no warranties, conditions, representations or agreements in 
connection with such subject matter except as specifically set forth or referred to in this 
Guarantee. 

15. Binding and Assignment 

(a) This Guarantee and all of the provisions hereof shall be binding upon and 
enure to the benefit of the parties and their respective successors and 
permitted assigns. This Guarantee is not intended to confer upon any 
other Person, except the parties and their respective successors and 
permitted assigns, any rights, interests, obligations or remedies under this 
Guarantee. 

(b) Neither this Guarantee nor any of the rights, interests or obligations under 
this Guarantee shall be assigned by either party without the prior written 
consent of the other party. Notwithstanding the foregoing, if the Buyer 
assigns the Agreement to an assignee pursuant to Sections 16.5(d) or 
!6.5(e) thereof, then the Buyer may assign this Guarantee to such assignee 
without the consent of the Guarantor or the Supplier. 

16. Facsimile and Counterparts 

The parties may deliver an executed copy of this Guarantee by facsimile and this Guarantee may 
be executed and delivered by the parties in counterparts. All such facsimiles and counterparts 
shall together constitute one and the same agreement. 
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IN WITNESS WHEREOF, the parties hereto have duly executed this Guarantee 
as of the day and year first above written. 

[GUARANTOR] 

By: 

By: 

-----------------------
Name: .e 

Title: e 

-----------------------
Name: e 
Title:® 

!/We have the authority to bind the Guarantor. 

[BUYER] 

By: 
----------------------------
Name: e 
Title: liD 

I have the authority to bind the Corporation. 



EXHIBITE 
DETERMINATION OF AVAILABILITY 

I. The availability of the Contract Facility in respect of a giVen Settlement Month (the 
"Availability") shall be calculated as set out below. 

(a) First Contract Year 

For each Settlement Month in the first Contract Year, the Availability of the Contract 
Facility will not be tested for the purposes of Section I 0. I (n) of the Agreement. 

(b) Second and Third Contract Years 

For the purposes of the formula to calculate Availability set out below, the Availability of the 
Contract Facility for each Settlement Month in the second and third Contract Years shall be 
calculated as follows: 

AV- (THM-OH -FMH) I (THM-FMH) X IOO 

WHERE: 

AV IS THE AVAILABILITY OF THE 
CONTRACT FACILITY 
(EXPRESSED AS A PERCENTAGE 
FIGURE). 

OH IS THE TOTAL NUMBER OF 
OUTAGE HOURS IN THE PERIOD 
BETWEEN THE TERM 
COMMENCEMENT DATE AND THE 
LAST DAY OF THE APPLICABLE 
SETTLEMENT MONTH, SUBJECT 
TO THE FOLLOWING: 

(A) IN DETERMINING OUTAGE HOURS, AN HOUR 
MAY BE A PARTIAL OUTAGE HOUR AS A 
RESULT OF AN OUTAGE, INCLUDING AN 
INABILITY OF THE CONTRACT J<'ACILITY TO 
PRODUCE AT THE FULL CONTRACT 
CAPACITY OR AS A RESULT OF AN OUTAGE 
LASTING FOR A PART BUT NOT ALL OF AN 
HOUR. AN HOUR IN WillCH A PARTIAL 
OUTAGE OCCURS WILL BE COUNTED AS A 
FRACTIONAL OUTAGE HOUR BY 
SUBTRACTING FROM ONE THE QUOTIENT 
OBTAINED BY DIVIDING: (I) THE MAXIMUM 
PRODUCTION IN THAT HOUR THAT COULD 
HAVE BEEN ACHIEVED GIVEN THE PARTIAL 
OUTAGE (IN MWH) BY (II) THE CONTRACT 
CAPACITY MULTIPLIED BY ONE (1) HOUR (IN 

-- I --
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MWH). THIS FRACTION WILL BE THE 
CONTRIBUTION OF THAT HOUR TO THE 
OUTAGE HOURS IN THE GIVEN SETTLEMENT 
MONTH; AND 

(B) OUTAGE HOURS SHALL NOT INCLUDE THE 
HOURS OF ANY OUT AGE WHERE AND TO THE 
EXTENT THAT THE OUTAGE IS CAUSED BY AN 
EVENT OF FORCE MAJEURE. 

THM IS THE TOTAL NUMBER OF HOURS 
IN THE PERIOD BETWEEN THE 
TERM COMMENCEMENT DATE 
AND THE LAST DAY OF THE 
APPLICABLE SETTLEMENT 
MONTH. 

FMH IS THE TOTAL NUMBER OF HOURS 
IN THE PERIOD BETWEEN THE 
TERM COMMENCEMENT DATE 
AND THE LAST DAY OF THE 
APPLICABLE SETTLEMENT 
MONTH DURING WHICH THE 
SUPPLIER WAS SUBJECT TO AN 
EVENT OF FORCE MAJEURE. 

(c) Fourth Contract Year and Balance of Term 

The Availability of the Contract Facility for each Settlement Month in the fourth Contract Year 
and for the balance of the Term shall be calculated as follows: 

AV- (THM -OH-FMH) I (TIIM-FMH) x 100 

WHERE: 

AV IS THE AVAILABILITY OF THE 
CONTRACT FACILITY 
(EXPRESSED AS A PERCENT AGE 
FIGURE). 

OH IS THE TOTAL NUMBER OF 
OUTAGE HOURS IN THE MOST 
RECENT 36 MONTH PERIOD 
WHICH ENDS ON THE LAST DAY 
OF THE SETTLEMENT MONTH, 
SUBJECT TO THE FOLLOWING: 

(A) IN DETERMINING OUTAGE HOURS, AN HOUR 



-3-

MAY BE A PARTIAL OUTAGE HOUR AS A 
RESULT OF AN OUTAGE, INCLUDING AN 
INABILITY OF THE CONTRACT FACILITY TO 
PRODUCE AT THE FULL CONTRACT 
CAPACITY OR AS A RESULT OF AN OUTAGE 
LASTING FOR A PART BUT NOT ALL OF AN 
HOUR. AN HOUR IN WHICH A PARTIAL 
OUTAGE OCCURS WILL BE COUNTED AS A 
FRACTIONAL OUTAGE HOUR BY 
SUBTRACTING FROM ONE THE QUOTIENT 
OBTAINED BY DIVIDING: (I) THE MAXIMUM 
PRODUCTION IN THAT HOUR THAT COULD 
HAVE BEEN ACHIEVED GIVEN THE PARTIAL 
OUTAGE (IN MWH) BY (II) THE CONTRACT 
CAPACITY MULTIPLIED BY ONE (1) HOUR (IN 
MWH). THIS FRACTION WILL BE THE 
CONTRIBUTION OF THAT HOUR TO THE 
OUTAGE HOURS IN THE GIVEN SETTLEMENT 
MONTH; AND 

(B) OUTAGE HOURS SHALL NOT INCLUDE THE 
HOURS OF ANY OUTAGE WHERE AND TO THE 
EXTENT THAT THE OUTAGE IS CAUSED BY AN 
EVENT OF FORCE MAJEURE. 

THM IS THE TOTAL NUMBER OF HOURS 
IN THE MOST RECENT 36 MONTH 
PERIOD WHICH ENDS ON THE 
LAST DAY OF THE SETTLEMENT 
MONTH. 

FMH IS THE TOTAL NUMBER OF HOURS 
IN THE MOST RECENT THIRTY
SIX (36) MONTH PERIOD WHICH 
ENDS ON THE LAST DAY OF THE 
SETTLEMENT MONTH DURING 
WHICH THE SUPPLIER WAS 
SUBJECT TO AN EVENT OF FORCE 
MAJEURE. 



EXHIBITF 
MILESTONE EVENTS AND MILESTONE DATES FOR THE CONTRACT FACILITY 

MILESTONE EVENT MILESTONE DATE 
(MONTH/DAY NEAR) 

Financial Closing September I, 2009 

Deadline for obtaining all Environmental March 12, 2009 
and Site Plan Milestone Approvals 

Commercial Operation September 1, 2012 

Execution of EPC Contract( s) May 1, 2009 

COJrunencement of Construction of the June 1, 2009 
Contract Facility 

-- I --



1. General 

EXHIBITG 
DISPATCH OPTIONS 

The following shall apply to the Deemed Dispatch Option and the Directed Dispatch 
Option: 

(a) the Supplier shall be free to operate the Contract Facility (including the 
nomination and purchase of gas) and generate Electricity and Related 
Products at its own discretion and for its own account, with the know ledge 
that payment settlements in each Settlement Month shall be based on the 
imputed revenue model set out in Exhibit J; and 

(b) the Monthly Payment, payable by the Supplier to the Buyer or the Buyer 
to the Supplier, as the case may be, in a Settlement Month will be based 
on the imputed revenue model set out in Exhibit J. 

2. Deemed Dispatch Option 

The Deemed Dispatch Option shall be the default dispatch payment model governing the 
Contract Facility for all hours in the Term that are not associated with a Directed 
Dispatch Order, and shall be governed by the following rules: 

(a) all hours in a Settlement Month that are not the subject of a Directed 
Dispatch Order and all hours that are the subject of a Cancelled Directed 
Dispatch Order shall be subject to the Deemed Dispatch Option; and 

(b) for purposes of calculating the Monthly Payment, Deemed Dispatch Hours 
shall include all Outage Hours and all Force Majeure Outage Hours 
occurring during Deemed Dispatch Intervals. 

3. Directed Dispatch Option 

The Directed Dispatch Option shall be governed by the following rules: 

(a) the Buyer (or the Dispatcher, if one has been appointed) may, in 
accordance with the terms of the Agreement, issue a Directed Dispatch 
Order (DA) or a Directed Dispatch Order (LT), as applicable; 

(b) for greater certainty, for purposes of this Exhibit G, day "d" shall mean the 
twenty-four (24) hour period between the beginning of the hour ending 
0 I :00 (EST) and the end of hour ending 24:00 (EST); 

(c) the Buyer shall not issue a provisional Directed Dispatch Order in respect 
of any hour in which a Planned Outage was scheduled with the IESO and 
that notice of which was given to the Buyer, prior to the issuance of such 
provisional Directed Dispatch Order, in accordance with Sections 
15.3(b)(ii)(B) and 15.3(b)(iv). 

-- I --
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(d) long term directed dispatch arrangements set out in a Directed Dispatch 
Order (L T) are to cover a period of one (I) or more calendar months, but 
may be subject to daily cancellation by the Bnyer by issuing an order 
cancelling the Directed Dispatch Order (a "Cancelled Directed Dispatch 
Order"); 

(e) the Buyer, if requested by the Supplier, shall establish a standing credit 
support guarantee in favour of the supplier of gas to the Supplier (the 
"Gas Provider") (in a form substantially similar to Exhibit L) and other 
security provided to the Gas Provider in accordance with subparagraph 
(iv)(A) below (collectively, the "Buyer Security") as follows: 

(i) the Supplier shall, on a daily basis, determine the amount owed or that 
will be owed (whether or not then due) by the Supplier to the Gas 
Provider with respect to any and all gas purchase transactions and 
any and all derivative traosactions which relate to any Gas to be 
purchased for the Contract Facility for any day that is the subject 
of a Directed Dispatch Order (LT) and which have been or w.ill be 
entered into in accordance with this Exhibit G (the "Exposure 
Amount"); 

(ii) the maximum Exposure Amount which the Buyer shall be entitled 
to maintain in relation to any Directed Dispatch Order (LT) shall 
be based on the Credit Rating of the Buyer and shall be the amount 
(the "Exposure Threshold Amount") set out in the following 
table: 

EXPOSURE CREDIT RATING 
THRESHOLD 

AMOUNT 

DBRS S&P Moody's 

CAD $75,000,000 A to A (high) A to A+ Alto Al 

CAD $50,000,000 A (low) A- A3 

CAD $20,000,000 BBB (high) BBB+ Baal 

CAD $15,000,000 BBB BBB Baa2 

CAD $5,000,000 BBB (low) BBB- Baa3 

$0 below BBB (low) below BBB- below Baa3 

Notwithstanding the foregoing, (A) in the event the Buyer has a Negative 
Outlook, then its Credit Rating, for purposes of calculating the Exposure 
Threshold Amount and the amount of the guarantee, will be automatically 
demoted by one row in the above table and (B) in the event the Buyer has 
a Credit Rating from more than one of the above credit rating agencies, 
then its Credit Rating for the above purposes will be based on the lowest 
credit rating granted by any such credit rating agency. 
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(iii) the amount of the guarantee to be provided by the Buyer from time 
to time shall be equal to the Exposure Threshold Amount listed in 
that row of the table in subparagraph (ii) above which contains the 
Buyer's then current Credit Rating, as adjusted by any Negative 
Outlook in accordance with subparagraph (ii) above; 

(iv) in the event that the Exposure Amount on any day exceeds the 
Exposure Threshold Amount on such day then the Buyer shall, 
within two (2) Business Days of receiving notice of such fact: 

(A) provide to the Gas Provider an irrevocable standby letter of 
credit, cash collateral or other form of collateral security, in 
each case, in form and substance acceptable to the Gas 
Provider (acting reasonably) for the full amount of the 
difference between the Exposure Amount and the Exposure 
Threshold Amount; or 

(B) issue a full or partial Cancelled Directed Dispatch Order 
such that the Exposure Amount does not exceed the 
Exposure Threshold Amount; 

(v) in the event that the Buyer should fail to provide or maintain any 
of the applicable Buyer Security required hereunder, at the 
Supplier's option to be exercised by notice (the "Cancellation 
Notice") in writiog to the Buyer, the Buyer shall be deemed to 
have issued a Cancelled Directed Dispatch Order in respect of the 
balance of the Directed Dispatch Order (LT) then outstanding and 
such Cancelled Directed Dispatch Order shall be deemed to be 
effective as of the day specified in the Cancellation Notice, 
provided that, if applicable, such date shall not be earlier than the 
date of receipt by the Buyer of the notice set out in subparagraph 
(iv) above; and 

(vi) the Supplier shall not vary the "Obligations" (as defmed in Exhibit 
L) in respect of the standing credit support arrangement established 
by the Buyer in accordance with this Section 3(e), except: (i) as a 
direct result of the issuance of a new Directed Dispatch Order (LT) 
or the full or partial cancellation of an existing Directed Dispatch 
Order (LT); or (ii) if the Buyer has first consented in writing to a 
variation of such Obligations on any other basis. Notwithstanding 
Section 7 of Exhibit L, if the Supplier agrees with the 
"Counterparty" (as defmed in Exhibit L) to vary such Obligations 
on any other basis, any increased cost to the Buyer of discharging 
such Obligations, to the extent relating to or caused by such 
variance, shall be for the Supplier's sole account and may be set 
off by the Buyer against any payment owing by the Buyer under 
this Agreement; 
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(f) a Directed Dispatch Order (LT) shall not relate to any calendar month 
ending more than one (I) year from the date ofthe order; 

(g) long term directed dispatch arrangements may also be amended on a daily 
basis by issuing a Cancelled Directed Dispatch Order for applicable day 
followed by a Directed Dispatch Order (DA) for such day; 

(h) a Directed Dispatch Order will be issued in the form provided in Exhibit 
H; 

(i) a Directed Dispatch Order (DA) may be issued by the Buyer (or the 
Dispatcher, if one has been appointed) in respect of any day "cf' of the 
Term provided that it shall not be issued later than 09:00 EPT on the prior 
Business Day; however, if the Directed Dispatch Order (DA) is being 
issued in respect of a day that was the subject of a Cancelled Directed 
Dispatch Order and the Buyer is seeking to add additional Directed 
Dispatch Hours in respect of day "cf' prior to 10:00 EPT, such Directed 
Dispatch Order (DA) shall not be issued later than 09:00 EPT on the day 
which is two (2) Business Days prior to day "cf'; 

Ul the Directed Dispatch Order (DA) shall specifY the Directed Dispatch 
Hours for up to two (2) Directed Dispatch Interval(s) for the day by 
specifYing the Directed Start-Up Hour and the Directed Shut-Down Hour 
for each Directed Dispatch Interval; each Directed Dispatch Interval shall 
constitute a consecutive run time that may continue into the next calendar 
day; for greater certainty, all hours in the day that are not Directed 
Dispatch Hours as specified in the Directed Dispatch Order (DA) shall be 
subject to the Deemed Dispatch Option; 

(k) a provisional Directed Dispatch Order (LT) may be issued by the Buyer 
(or the Dispatcher, if one has been appointed) in respect of one or more 
calendar months of the Term provided that it shall not be issued later than 
09:00 EPT on the day which is five (5) Business Days before the first day 
of the first calendar month covered by such order; 

(I) a provisional Directed Dispatch Order (LT) shall specify the Directed 
Dispatch Hours for up to two (2) Directed Dispatch Interval(s) in each day 
of each applicable month by specifYing the Directed Start-Up Hour and 
the Directed Shut-Down Hour for each Directed Dispatch Interval on a 
specific basis (e.g., 12:00 to 22:00 EST on Monday, the nth day of the 
month) or on a generic basis (e.g. 07:00 to 20:00 EST on each Business 
Day of the month); each Directed Dispatch Interval shall constitute a 
consecutive run time that may continue into the next calendar day; for 
greater certainty, all hours in a day that are not Directed Dispatch Hours as 
specified in the Directed Dispatch Order (LT) shall be subject to the 
Deemed Dispatch Option; 
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(m) each Directed Dispatch Interval specified by a Directed Dispatch Order 
(DA) or Directed Dispatch Order (LT) shall constitute a consecutive run 
time of at least four (4) Directed Dispatch Hours; 

(n) if specifically requested by the Buyer in the provisional Directed Dispatch 
Order (LT), the Supplier shall secure a long-term non-binding price quote 
(in Dollars per MMBTU) for the supply of Gas required to cover the 
specified Directed Dispatch ]-lours and Directed Start-Ups, based on the 
Contract Heat Rate and Start-Up Costs set out in Exhibit B, for each 
month covered by the provisional Directed Dispatch Order (LT) and 
advise the Buyer of such price quote within two (2) Business Days of the 
receipt of the provisional Directed Dispatch Order (LT) from the Buyer; if 
the Buyer does not specifically request a long-term non-binding price 
quote in the provisional Directed Dispatch Order (LT), the Supplier shall 
purchase gas at its discretion in order to comply with the Directed 
Dispatch Order (LT) and the Buyer shall compensate the Supplier for such 
gas purchased based on the Gas Price (DA) and in such event, paragraphs 
( o) and (p) shall not apply; 

(o) upon receipt of the price quote set forth in paragraph (n), the Buyer shall 
within one (1) Business Day of receipt of the price quote from the 
Supplier either: 

(i) confirm its acceptance of the price quote and thereby approve the 
Directed Dispatch Order (L T) on the condition that the Gas Price 
(LT) applicable for such Directed Dispatch Order (LT) shall not 
exceed such price quote by more than an amount to be agreed upon 
by the Parties at such tinae; or 

(ii) withdraw the provisional Directed Dispatch Order (LT), in which 
case the Buyer may issue a new or revised provisional Directed 
Dispatch Order (L T) in accordance with paragraph (k); 

(p) as soon as reasonably practicable, but no later than two (2) Business Days 
of the confirmation from the Buyer under paragraph ( o )(i), the Supplier 
shall confirm to the Buyer that: 

(i) it has secured the required physical or fmancial gas supply 
arrangement based on the gas price limit established under 
paragraph (o)(i), in which case the Gas Price (LT) applicable for 
such Directed Dispatch Order (LT) shall be equal to the long-term 
price so determined; for purposes of this paragraph, the Supplier 
may, but is not obligated to, secure the required physical or 
financial gas supply arrangements by electing to supply Gas from 
its gas portfolio, and the Gas Price (LT) applicable for such 
Directed Dispatch Order (L T) shall in such case be equal to the 
price quote set forth in paragraph (n); or 
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(ii) the required physical or financial gas supply arrangement is not 
available based on the gas price limit established under paragraph 
( o )(i), in which case the Buyer may issue a new or revised 
provisional Directed Dispatch Order (LT) in accordance with 
paragraph (k); 

( q) the Buyer (or the Dispatcher, if one has been appointed) may issue a 
Cancelled Directed Dispatch Order in respect of any Directed Dispatch 
Interval which is the subject of a Directed Dispatch Order (LT) cancelling 
the Directed Dispatch Order for such day, provided that the Cancelled 
Directed Dispatch Order shall not be issued later than 09:00 EPT on the 
prior day "d- I"; 

(r) any hour that is the subject of a Cancelled Directed Dispatch Order shall 
be subject to the Deemed Dispatch Option, unless the Buyer issues a 
Directed Dispatch Order (DA) in respect of such hour in accordance with 
paragraph (i); 

(s) a Cancelled Directed Dispatch Order shall cover periods equal to 
increments of one or more Directed Dispatch Intervals; 

(t) a Cancelled Directed Dispatch Order shall also require the Supplier to sell, 
using Commercially Reasonable Efforts, the applicable Gas Cancellation 
Volume of Gas that the Buyer had requested be purchased on a forward 
basis under the Directed Dispatch Order (LT), provided that the Supplier 
may, but is not required, to sell such Gas if: (i) the Supplier would have 
provided such Gas from its gas portfolio, or (ii) the Supplier will transfer 
such Gas into the Supplier's portfolio, as long as the Supplier, in either 
case, is willing to have a "deemed sale" at a target price mutually agreed 
by the Parties; 

(u) the amount of capacity imputed to be delivered in respect of any Directed 
Dispatch Hour under any Directed Dispatch Order shall always be equal to 
the Adjusted Contract Capacity; 

(v) the Buyer (or the Dispatcher, if one has been appointed) makes no 
guarantee or assurance to the Supplier as to whether, how often, or how 
long the Buyer (or the Dispatcher, if one has been appointed) will issue 
Directed Dispatch Orders to the Supplier during the Term; and 

(w) for purposes of calculating the Monthly Payment, Directed Dispatch 
Hours shall include all Outage Hours and all Force Majeure Outage Hours 
occurring during Directed Dispatch Intervals. 



EXHIBIT II 
FORM OF DIRECTED DISPATCH ORDER 

The Parties agree that the form of order shall be agreed upon no later than six (6) months prior to 
the Term Commencement Date in accordance with the protocol set out in Exhibit G. 

-- 1 --



EXHIBIT I 
FORM OF FORCE MAJEURE NOTICE 

120 Adelaide Street West 
Suite 1600 

FORM OF FORCE MAJEURE NOTICE 

Ontario Power Authority 

Toronto, Ontario MSH 1T1 
T 416·967-7474 
F 416-967-1947 
WV/W .powerauthori ly .on .ca 

SUBMIT BY EMAIL TO 
con tract. management @p owerauthority. on. ca 

contract.management@powerauthority.on.ca 

OPACM-Form-002(2DDB-10) 

Pursuant to Section [No.} of the Agreement, the Supplier is hereby submitting this Force Majeure Notice to the Buyer. 

D This is a new Force Majeure event, start date: 

0 This is an update to existing Force Majeure No.: 

D This is a termination notice, termination date: 

Date 

Force Majeure No. 

Title of Force Majeure 

Legal Name of Supplier 

Contract Facility 

Contract Title 

Contract Date 

Contractual COD 

OPA Approved Revised COD 

0 ENVIRONMENTAl PERMITIING 
Type of Force Majeure D First Nations Consultations 

D Municipal Zoning Bylaw/Permits 

0ACTS OF GOD I EXTREME WEATHER 
0 LABOUR DISPUTES 

00THER (SPECIFY}: 

1. Description of events leading to Force Majeure (Provide reasonnbly full particulars of the cause and timing evenLS relating to the 
invoked Force Majeure. Please also provide documentary evidence of the same, including, without limitation, the following: newspaper 
articles, corre_;'Pondcncc, emails. notes, reports, memoranda and any other documentntion relevant to estub!ishing the description.) 



Ontario Power Authm·ity 
-2-

2. Effect of Force Majeure (Provide reasonably full particulars of the effect of the Force Majeure on the suppfter's ability to fulfil ils obliga!ions under 
the Agreement. Please also provide documentary evidence of the same, including, withoutlimilalia:~.\ the following: reports, policy documents, 
correSmmdence, noles, memoranda and anv other documentation relevant to establishina !he effect. 

3. Cost of Alternatives available to remedy or remove the Force Majeure (Provide reasonably fun particulars of allemalives available 
to the Supplier to remedy or remove the Force Majeure, together with an eslima!ion of related costs with respect to each allernalive. Please also provide 
documentary evidence ol the same, including, without limitation, the following: written cost estimates, legal or professional opinions and reports, municipal 
or other novemment oolicv documentation and anv other documentation relevant to establishina the cosi) 

4. Commercially Reasonable Efforts (Reasonably full particulars of efforts, ff any, undertaken or contemplated by the Suppfler to remedy or 
remove Force Majeure. Please also provide documentary evidence of the ~:ommercially reasonable efforts listed, including, without limitation, the following 
as applicable: meeting requests with municipal officials, notes from meetings or telephone calls, minutes of mee1ings, fe11er or email correspondence with 
third parties, copies of reports, policies, proposals, newspaper articles and any ather documentation relevant to establishing the commercially reasonable 
elfort~:J· 



EXHIBIT J 
CALCULATION OF CSP AND RSP 

This Exhibit J sets out the calculation of the Contingent Support Payment and the Revenue 
Sharing Payment, as applicable, for a given Settlement Month "m" in Contract Year ')i', which 
is a four stage calculation which involves: 

STAGE DETERMINATION OF THE TOTAL 
I MONTHLY FIXED CAPACITY 

PAYMENT; 

STAGE DETERMINATION OF THE 
II VARIABLE ENERGY COST; 

STAGE DETERMINATION OF THE 
Ill IMPUTED NET REVENUE; AND 

STAGE DETERMINATION OF THE 
IV CONTINGENT SUPPORT 

PAYMENT AND THE REVENUE 
SHARING PAYMENT. 

Except as expressly set forth below, all references to Sections are to Sections of the Agreement. 
1.0 STAGE I: DETERMINATION OF TOTAL MONTHLY FIXED CAPACITY 

PAYMENT 
1.1 The Total Monthly Fixed Capacity Payment is calculated as follows: 

TMFCPm = (CRFm x FMCRFm x NRRy x AACC) 

where: 

TMFCPm is the Total Monthly Fixed Capacity Payment for the Contract Facility 
(in$ for the month). 

CRFm is the Capacity Reduction Factor for Settlement Month "m" as defmed 
in Section 15.6, and expressed as a fi·action. The Capacity Reduction 
Factor shall be 1.0 unless and to the extent the circumstances set out in 
Sections 15.6(d) and (e) apply. If the Capacity Reduction Factor 
changes during the Settlement Month, then CRF will be calculated as a 
weighted average based on the number of days of the Settlement Month 
during which the different values ofCRF apply. 

NRRy is the Net Revenue Requirement (in $/MW-month). For the fl1"St 
Contract Year, the Net Revenue Requirement shall be equal to the 
amount set out in Exhibit B. For the second and each succeeding 
Contract Year, a portion of the Net Revenue Requirement shall be 
adjusted on the first day of such Contract Year to the percentage 
increase or decrease (if any) between the CPI effective as of the first 
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day of such Contract Year compared with the CPI effective as of the 
Term Commencement Date, and shall be calculated as follows: 

NRRy = (NRRs x NRRIF x CP!v/CP!u) + (NRRs x (1-NRRIF)) 

NRRs is the Net Revenue Requirement (in $/MW-month) as set out in Exhibit 
B. 

NRRIF is the Net Revenue Requirement Indexing Factor set out in Exhibit B, 
and expressed as a decimal figure between 0.00 and 0.20. 

CP!y is the CPI applicable to the calendar month during which the first day of 
Contract Year "y" occurs. . 

CP!u is the CPI applicable to the calendar month during which the Term 
Commencement Date occurs. 

AACC is the Annual Average Contract Capacity (in MW), which shall be the 
simple average of the Summer Contract Capacity and the Winter 
Contract Capacity. 

FMCRFm is the Force Majeure Capacity Reduction Factor for the Settlement 
Month which shall be equal to 1.0 if there are no Outages affecting a 
Imputed Production Hour resulting from an event of Force Majeure, 
otherwise it shall be calculated as follows: 

FA !Off =FMOH., 

IFMOCFMOH 
FMCRFm= 1- FMOH~l 

ACC,xJPH"' 

ACCm is the Adjusted Contract Capacity (in MW) for the Settlement Month 
"m", and is calculated as follows: 

ACCm = CCm x CRFm 

CCm is the Contract Capacity (in MW) in Settlement Month "m", which shall 
be the Summer Contract Capacity or the Winter Contract Capacity, as 
applicable. 

!PH is an Imputed Production Hour, which is an hour in Settlement Month 
"m" that is contained within an Imputed Production Interval which 
occurred, in whole or in part, in Settlement Month "m". 

IPI-Im is the total number of Imputed Production Hours in Settlement Month 
" " m. 

FMOCFMOH is the Force Majeure Outage Capacity in any Force Majeure Outage 
Hour, which is calculated as follows: 

FMOCFMOH = ACCm- FMACFMOH 
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FMACFMOH is the Force Majeure Available Capacity (in MW), which is the capacity 
available for dispatch from the Contract Facility as reported by the 
Supplier to the IESO in respect of a Force Majeure Outage Hour. 

FMOH is a Force Majeure Outage Hour, which is an hour within any Imputed 
Production Interval in Set!lement Month "m" for which the Supplier has 
notified the IESO and the Buyer, as applicable, of an Outage caused hy 
an event of Force Majeure. For greater certainty, any FMOH is by 
definition also an IPH; however, Outages must continue to be reported 
to the IESO and the Buyer for all Outage Hours. 

FMOHm is the total number afforce Majeure Outage Hours in Settlement Month 
"In,. 

2.0 STAGE II: DETERMINATION OF VARJABLE ENERGY COST 
2.1 Calculation of Variable Energy Cost 

The calculation of the Variable Energy Cost for each hour "h" during Settlement Month 
"m" is as follows: 

VEC,. = (GP" x CHR) + O&My 

where: 

VEC,. is the Variable Energy Cost for hour "h" (in $/MWh). 

GP" is the Gas Price for hour "h" (in $/MMBTU) and shall be determined 
as follows: 

(i) for Directed Dispatch Hours that are subject to a Directed 
Dispatch Order (L T) and are not subject to a Cancelled Directed 
Dispatch Order, the Gas Price (in $/MMBTU) is the Gas Price (LT) 
applicable for the day as agreed upon by the Parties pursuant to 
paragraphs 3(o)(i) and (p)(i) of Exhibit G, otherwise the Gas Price is 
the Gas Price (DA) for the day, as applicable; and 

( ii) for all other hours, the Gas Price is the Gas Price (DA) for the 
day. 

The Gas Price (DA) shall be converted from US dollars to Dollars 
using the applicable conversion rate set out in Section 1.1. 

CHR is the Contract Heat Rate (in MMBTU/MWh), which shall be the 
Summer Contract Heat Rate or the Winter Contract Heat Rate, as 
applicable. 

O&My is the O&M Cost set out in Exhibit B, as adjusted for indexation to 
the CPI as described in Section 2.2 of this Exhibit .T (in $/MWh). 

2.2 Indexation of O&M Cost 
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For the first Contract Year, the O&M Cost shall be equal to the amount set out in Exhibit 
B. For the second and each succeeding Contract Year, the O&M Cost shall be adjusted 
on the first day of such Contract Year to the percentage increase or decrease (if any) 
between the CPI applicable to the calendar month during which the first day of such 
Contract Year occurs and the CPI applicable to the calendar month during which the first 
day of the immediately prior Contract Year occurs and shall be calculated as follows: 

O&My = O&My-1 x CPly 
CPly-1 

where: 

O&My is the O&M Cost (in $/MWh) for Contract Year ')!''. For the first 
Contract Year, the O&M Cost shall be equal to the amount set out in 
Exhibit B. 

O&My-1 is the O&M Cost (in $/MWh) for the Contract Year inunediately 
preceding Contract year 'Y'. 

CPiy is the CPI applicable to the calendar month during which the first day 
of Contract Year 'Y' occurs. 

CPly-1 is the CPI applicable to the calendar month during which the first day 
of the Contract Year immediately preceding Contract Year 'Y' occurs. 

2.3 Ca/culatwn of Start-Up Costs 
The calculation of the Start-Up Costs for each day "d' during Settlement Month "m" is 
calculated as follows: 

SUCd =Start-Up Costs (in MMBTU/start-up) x GPd 

where: 

Start-Up Costs are the Start-Up Costs (in MMBTU/start-up) as set out in Exhibit B. 

GPd is the Gas Price applicable for day "d' (in $/MMBTU) and shall be 
determined as follows: 

(i) for days that are subject to a Directed Dispatch Order (LT) and are 
not subject to a Cancelled Directed Dispatch Order, the Gas Price (in 
$/MMBTU) is the Gas Price (LT) applicable for the day as agreed 
upon by the Parties pursuant to paragraphs 3(o)(i) and (p)(i) of Exhibit 
G, otherwise the Gas Price is the Gas Price (DA) for the day, as 
applicable; and 

( ii) for all other days, the Gas Price is the Gas Price (DA) for the day. 

The Gas Price (DA) shall be converted from US dollars to Dollars 
using the applicable conversion rate set out in Section 1.1. 

3.0 STAGE Ill: DETERMINATION OF IMPUTED PRODUCTION INTERVALS, 



- 5 -

IMPUTED GROSS ENERGY MARKET REVENUE AND IMPUTED NET REVENUE 

Subject to the provisions below, the Contract Facility shall be deemed to operate, and 
hence, be imputed to produce Electricity at the Adjusted Contract Capacity ("ACC"), for 
all hours within all Imputed Production Intervals contained in whole or in part in any 
month. 

3. I Imputed Production Intervals 

An "Imputed Production Interval" ("IPI") is either a Deemed Dispatch Interval or a 
Directed Dispatch Interval. For purposes of this Exhibit J, a set of two or more 
contiguous Deemed Dispatch Intervals shall be treated as a single Imputed Production 
Interval and day "d" shall mean the twenty-four (24) hour period between the beginning 
of the hour ending 01:00 (EST) and the end of hour ending 24:00 (EST). In respect of 
any hours in an Imputed Production Interval, the following shall apply: 

(i) Any hour that is either a Deemed Dispatch Hour or a Directed Dispatch Hour will 
be an Imputed Production Hour. 

(ii) Any Imputed Production Hour that is not inm1ediately preceded by an Imputed 
Production Hour (including Imputed Production Hours in the previous day) will 
be considered an Imputed Start-Up Hour, and lSUct will equal the total of the 
Imputed Start-Up Hours in day "d", subject to lSUct not being greater than the 
sum ofDeemSUd plus DirSUct.lfzero (0), one(!), two (2), ortbree (3) Imputed 
Start-Up Hours occur in a day, then ISUct = 0, 1, 2, or 3, respectively, subject to 
!SUd not being greater than the sum ofDeemSUu and DirSUct. 

3 .I. I. Deemed Dispatch Interval 

In respect of any hour which is not the subject of a Directed Dispatch Order or is 
the subject of a Cancelled Directed Dispatch Order, the following shall apply: 

(i) A "Deemed Dispatch Interval" is a contiguous set of n Deemed Dispatch 
Hours for which the Contract Facility is deemed to have operated, which 
is all hours between and including a Deemed Start-Up Hour and a Deemed 
Shut-Down Hour. For greater certainty, it is possible for two or more 
Deemed Dispatch Intervals to be contiguous. A Deemed Dispatch Interval 
may consist of only one hour. For greater certainty, it is possible for a 
Deemed Start-Up Hour and a Deemed Shut-Down Hour to be the same 
hour. 

(ii) A "Deemed Start-Up Hour" is the Erst hour of a Deemed Dispatch 
Interval, and is the first hour, other than a Directed Dispatch Hour, 
following a Deemed Shut-Down Hour in which the Pre-Dispatch Price for 
that hour h, as published three hours prior to that hour, exceeds the 
applicable Variable Energy Cost, and the HOEP was greater than or equal 
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to the applicable Variable Energy Cost for the Contract Facility for that 
hour h or for the previous hour h-1. Notwithstanding the foregoing, the 
requirement that the Deemed Start-Up Hour follow a Deemed Shut-Down 
Hour shall not apply to the first Deemed Start-Up Hour in the Term. 

(iii) A "Deemed Start-Up" ("DeemSU") is deemed to have occurred at the 
time of the first Deemed Start-Up Hour in day "d'. If one or more 
Deemed Start-Ups takes place in a day, then DeemSUd = I; otherwise 
Deemsu.= 0. 

(iv) A "Deemed Shut-Down Hour" is the last hour in a Deemed Dispatch 
Interval, and is the first hour within a Deemed Dispatch Interval in which, 

(a) HOEP was less than or equal to the applicable Variable Energy 
Cost for the Contract Facility for that hour h, and for the previous 
hour h-1, or 

(b) the Pre-Dispatch Prices, as published in that hour h, for hours h+ 1, 
h+2 and h+3 are all less than the applicable Variable Energy Cost 
for the Contract Facility, or 

(c) the following hour is a Directed Start-Up Hour. 

3.1.2. Directed Dispatch Interval 

In respect of any hours which are the subject of a Directed Dispatch Order, in 
addition to the terms set forth in Exhibit G, the following shall apply: 

(i) A "Directed Dispatch Interval" is a contiguous set of n Directed 
Dispatch Hours for which the Contract Facility is directed to operate, 
which is all hours between and including a Directed Start-Up Hour and 
a Directed Shut-Down Hour as set out in a Directed Dispatch Order. 
For greater certainty, it is possible for a Directed Dispatch Interval and 
a Deemed Dispatch Interval to be contiguous. 

(ii) A "Directed Start-Up" ("DirSU") is deemed to have occurred at the 
time of the first Directed Start-Up Hour that starts in day "d', resulting 
from a Directed Dispatch Order. If the Directed Dispatch Order 
specifies a second Directed Production Interval in day "d', a second 
Directed Start-.Up is deemed to have occurred at the time ofthe second 
Directed Start-Up Hour in day "d'. If one Directed· Start-Up takes 
place in a day, then DirSUd = I and if two Directed Start-Ups take 
place in a day, then DirSUd = 2. 

3.2 Calculation of Imputed Gross Energy Market Revenue 
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The Imputed Gross Energy Market Revenue is calculated as fo !lows: 

IP!I=!P~I ROH""-RO/J"' 

IGEMR..,= I IPirH x HOEP1rH - I ROCROH X OHOEPm-
IP!Fl ROH=l 

FMOH=FMOH., 

I FMOCFMOH X HOEPFMOH 
FMOH=J 

where: 

IGEMRm is the Imputed Gross Energy Market Revenue (in $) for Settlement 
Month "m". 

IP1P11 IS the Imputed Production corresponding to a given Imputed 
Production Hour, which IS calculated as the Adjusted Contract 
Capacity for the Settlement Month, "m", (ACCm), calculated ill 

accordance with Section 1.1 of this Exhibit J, multiplied by one hour. 

!PH is an Imputed Production Hour, which is an hour in Settlement Month 
"m" that is contained within an Imputed Production Interval which 
occurred, in whole or in part, in Settlement Month "m". For greater 
certainty, !PI-I shall include all ROH and FMOH. 

JPHm is the total number of Imputed Production Hours in Settlement Month 
"111". 

HOEPIPH is the Hourly Ontario Energy Price corresponding to a given Imputed 
Production Hour (expressed in $/MWh). 

OHOEPm is the Outage HOEP adjustment for Settlement Month "m", determined 
as follows: 

(a) if the difference between the weighted average I-IOEP for all 
Reported Outage Hours in month m and the weighted average relevant 
Variable Energy Cost for all Reported Outage Hours in month m is 
equal to or less than Max Jncrementy, then OHOEPm = zero; and 

(b) if the difference between the weighted average J-IOEP for all 
Reported Outage Hours in month m and the weighted average relevant 
Variable Energy Cost for all Reported Outage Hours in month m is 
greater than Max Incrementy, then OHOEPm equals that calculated 
difference minus Max Incrementy. 

For the purposes of determining Outage HOEP, where a weighted 
average is referred to, the weight for each hour shall be expressed by 
multiplying ROC for such hour multiplied by one hour. 
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ROC is the Reported Outage Capacity in any hour, which is calculated as 
follows: 

ROC = ACCrn- ROACROH 

where ACCrn the Adjusted Contract Capacity (in MW) in Settlement 
Month "m", calculated in accordance with the formula provided in 
Section 1.1 of this Exhibit J. 

ROCRoH is the ROC corresponding to a given Reported Outage Hour. 

ROACRoH is the Reported Outage Availability Capacity (in MW), which is the 
capacity available for dispatch from the Contract Facility as reported 
by the Supplier to the IESO in respect of a Reported Outage Hour. 

ROI-l is a Reported Outage Hour, which is an hour within any Imputed 
Production Interval in Settlement Month "m" for which the Supplier 
has notified the IESO and the Buyer, as appropriate, of an Outage that 
is not the result of an event of Force Majeure. For greater certainty, 
any ROH is by defmition also an !PH; however, Outages must 
continue to be reported to the IESO and the Buyer for all Outage 
Hours. 

ROHrn is the total number of Reported Outage Hours in Settlement Month 
"n1". 

Max Incrementy is equal to $75.00/MWh until December 31, 2007. From and after 
January I' 2008, and for each succeeding calendar year, Max 
lncrementy shall be adjusted on the first day of such calendar year to 
the percentage increase or decrease (if any) between the CPI effective 
as of the first day of such calendar year and the CPI effective as ofthe 
first day of the immediately prior calendar year. 

FMOCrMon is the Force Majeure Outage Capacity in any Force Majeure Outage 
Hour, which is calculated as described in Section 1.1 of this Exhibit J. 

FMOI-I is a Force Majeure Outage Hour as defmed in Section 1. I of this 
Exhibit J. 

FMOI-Irn is the total number of Force Majeure Outage Hours in Settlement 
Month um". 

HOEPrMon is the HOEP corresponding to a given Force Majeure Outage Hour. 

3.3 Calculation oflmputed Net Revenue 

The Imputed Net Revenue is calculated as follows: 

INRrn = IGEMRrn- IVECrn + RFCRPrn+ RFFCrn + NINRRrn- GCArn 
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where: 

INRm is the Imputed Net Revenue (in$) in Settlement Month "m". 

JGEMRm is the Imputed Gross Energy Market Revenue (in $) in Settlement 
Month '"m". 

JVECm is the Imputed Variable Energy Cost (in $) in Settlement Month "m", 
which is equal to the aggregate Variable Energy Cost for the total 
Imputed Production during the Settlement Month "m", calculated as 
follows: 

CPH"IPH, ) 
(sue" xJSU" )+ 

1

'J,;},rEe, xi~m -

[·-·~"~ LFMOeFAIOH 
(SUed X JSU d )x FMOH-l -

Aee, xJPH" 
d=day,., 

IVECm= I c>IOH"FMOH,, ) d=l 
LVEe,xFMOen,ou -

FMOH=l [ '""~'"'• L:ROe11011 

(SUe X JSU )x ROH-l 
" '' Aee xJPH Ill d 

daym is the number of days in the Settlement Month "m". 

!SUd is the number of Imputed Start-Ups for day "d'' calculated according to 
Section 3.1 of this Exhibit J. 

sued are the Start-Up Costs (in $) for day "d'' calculated according to 
Section 2.3 of this Exhibit J. 

VEC" is the Variable Energy Cost for hour "h" (in $/MWh) calculated 
according to Section 2.1 of this Exhibit J. 

IPH is an Imputed Production Hour, which is an hour in day "d'' that is 
contained within an Imputed Production Interval which occurred, in 
whole or in part, in day "d''. 

I PHd is the total number oflmputed Production Hours in day "d''. 
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IPIPH IS the Imputed Production corresponding to a given Imputed 
Production Hour (in MWh), which is calculated as the Adjusted 
Contract Capacity for the Settlement Month, "m" (ACCm), calculated 
in accordance with Section 1.1 of this Exhibit J, multiplied by one 
hour. 

FMOH is a Force Majeure Outage Hour as defined in Section 1.1 of this 
Exhibit J. 

FMOHd is the number of Force Majeure Outage Hours in day "d'. 

FMOCFMOH is the Force Majeure Outage Capacity in any Force Majeure Outage 
Hour, which is calculated as described in Section 1.1 of this Exhibit J. 

ROB is a Reported Outage Hour as defined in Section 3.2 of this Exhibit J. 

ROB" is the total number of Reported Outage Hours in day "d'. 

ROC is the Reported Outage Capacity in any hour, which is calculated 
according to Section 3.2 of this Exhibit J. 

ROCRoH is the ROC corresponding to a given Reported Outage Hour. 

RFCRPm IS: 

(a) 100% of the net revenue (in $) arising from any Future Contract 
Related Products that are Capacity Products; and 

(b) 50% of the net revenue (in $) arising from all Future Contract 
Related Products other than Capacity Products; 

corresponding to Settlement Month " , m, where net revenue IS 

calculated as the revenue received from the applicable Future Contract 
Related Products less any reasonable costs incurred by the Supplier to 
receive such revenue. For greater certainty, such costs shall be 
determined on an actual cost basis without mark-up, as confirmed by 
the Buyer and Supplier, and which shall be subject to verification by 
the Buyer, from time to time. 

NINRRm is the Negative Interval Net Revenue Recapture that is applicable to all 
those Imputed Production Intervals that are Deemed Dispatch Intervals 
only (provided that for purposes of calculating NINRR, (i) a set of two 
or more contiguous Deemed Dispatch Intervals shall be treated as a 
single Imputed Production Interval, and (ii) any Deemed Dispatch 
Interval having a Deemed Shut-Down Hour that meet the conditions 
set out in Section 3.J.l(iv)(c) of this Exhibit J shall be excluded from 
the calculation of NINRR) in Settlement Month "m" where IVEC1r1 
was greater than IGEMR1rb and is calculated as the cumulated sum of 
IVEC1r1 less IGEMR.IPb where: 
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[IPH"IPIH J IVECIPI = I VEC1p11 xiPIP11 +sue/PI 
/PH=:! 

and 
JPH=IPIH 

IGEMR,r, = II~PII xHOEP1PH 
!PH=! 

VECrrH is the applicable Variable Energy Cost for the Contract Facility for 
those Imputed Production Hours during an Imputed Production 
Interval where IVEC1r1 was greater than IGEMR1r1• 

suc!Pl are the Start-Up Costs, if the Imputed Production Interval for which 
IVEC1r1 was greater than IGEMR1r1 has an Imputed Start-Up Hour that 
is the first Imputed Start-Up Hour of the day in which such Imputed 
Production Interval falls. 

IPIH is the total number of Imputed Production Hours in the Imputed 
Production Interval for which IVEC1r1 was greater than IGEMR!Pl. 

GCAm is the Gas Cancellation Amount (in $) in Settlement Month "m", 
calculated as fa Haws: 

d=dayc 

GCA.;, = I GCPd X GCVd 
d=l 

GCPd is the Gas Cancellation Price (in $/MMBTU) for any day "d' that was 
the subject of a Directed Dispatch Order (LT) and (i) which order was 
cancelled by a full or partial Cancelled Directed Dispatch Order, or (ii) 
during which day any Directed Dispatch Hour is affected by an Outage 
caused by an event afForce Majeure, and is calculated as follows: 

(a) In the event of a sale of the Gas Cancellation Volume of Gas that 
is not a deemed sale pursuant to Section 3(r) of Exhibit G, then the Gas 
Cancellation Price is equal to the Gas Price (LT)d minus the price (net 
of Gas Sale Transaction Costs) at which the Gas Cancellation Volume 
(GCVd), as calculated below, IS sold by the Supplier using 
Commercially Reasonable Efforts. 

(b) In the event of a sale of the Gas Cancellation Volume of Gas that 
is a deemed sale pursuant to Section 3(t) of Exhibit G, then the Gas 
Cancellation Price is equal to Gas Price (LT)d minus the target price 
mutually agreed by the Parties pursuant to Section 3(t) of Exhibit G. 

For greater certainty, GCP d may be a negative number. 

GCVd is the Gas Cancellation Volume (in MMBTU) associated with the total 
Directed Dispatch Hours for any day "d' that were the subject of a 
Directed Dispatch Order (LT) and: 
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(i) where such order was cancelled by a full or partial Cancelled 
Directed Dispatch Order, the Gas Cancellation Volume shall be an 
amount equivalent to (A) the applicable C_ontract Heat Rate multiplied 
by the applicable Adjusted Contract Capacity in the Settlement Month, 
"nz", and multiplied by such total number of cancelled Directed 
Dispatch !-lours, plus (B) the Start-Up Costs (in MMBTU per start-up) 
set out in Exhibit B multiplied by the applicable number of DirSUd 
cancelled as a result of the Cancelled Directed Dispatch Order; or 

(ii) where during such day any Directed Dispatch Hour is affected by 
an Outage caused by an event of Force Majeure, the Gas Cancellation 
Volume shall be an amount equivalent to (A) the applicable Contract 
Heat Rate multiplied by the weighted average FMOCFMOH over all 
FMOH in day "d'' and multiplied by FMOHd, plus (B) the Start-Up 
Costs (in MMBTU per start-up) set out in Exhibit B multiplied by the 
applicable number of DirSUd cancelled as a result of the Outage 
caused by the event of Force Majeure. 

GSTC is the Gas Sale Transaction Costs (in $/MMBTU) which represents 
those transaction costs incurred by the Supplier in a sale of the Gas 
Cancellation Volume that is not a deemed sale pursuant to Section 3(t) 
of Exhibit G. The Supplier shall, upon the Buyer's request, provide 
reasonable evidence of the GSTC for audit and verification by the 
Buyer from time to time. 

day, is the total number of days in Settlement Month "m" which were the 
subject of a Directed Dispatch Order (LT) and (i) which order was 
cancelled for such days by a full or partial Cancelled Directed 
Dispatch Order, or (ii) were affected by an Outage caused by an event 
of Force Majeure. 

RFFCm is any revenue to the Supplier in the Settlement Month "m" arising 
from the sale, disposition, or encumbrance of the Supplier's interest in 
the Further Credits as set out in Section 2.12(d)(v) of the Agreement. 

4.0 STAGE IV: DETERMINATION OF CONTINGENT SUPPORT PAYMENT AND 
REVENUESI-IARINGPAYMENT 

4.1 The Contingeitt Support Paymmt and Revenue Sharing Payment for a Sel/lement 
Month are calculated as follows: 

IfTMFCPm > INRm, then: CSPm = TMFCPm- INRm and RSPm = 0.· 

IfTMFCPm < INRm, then: RSPm = INRm- TMFCPm and CSPm = 0. 

IfTMFCPm = INRm, then: RSPm = 0 and CSPm = 0. 

where: I 
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TMFCPm is the Total Monthly Fixed Capacity Payment (in $) for Settlement 
Month ~~m". 

INRm is the Imputed Net Revenue (in$) in Settlement Month "m". 

CSPm is the Contingent Support Payment (in$), if any, for Settlement Month 
un1~'. 

RSPm is the Revenue Sharing Payment (in $), if any, for Settlement Month 
H1n". 



EXHIBITK 
ARBITRATION PROCEDURES APPLICABLE TO SECTIONS 1.6 TO 1.10 

The following rules and procedures (the "Rules") shall govern, exclusively, any matter or 
matters to be arbitrated between the Parties under Sections 1.6 to 1.10 inclusive and Section 2.12 
of this Agreement. 

1. Commencement of Arbitration - If the Parties and, at the Buyer's option, all Other 
Suppliers required by the Buyer to participate, have been unable to reach agreement as 
contemplated in Sections 1.6 to 1.10 inclusive and Section 2.12 of this Agreement, as 
applicable, then the Buyer shall commence arbitration by delivering a written notice (the 
"Request") to the Supplier and such Other Suppliers required by the Buyer to participate 
(collectively the "Suppliers"). If the Buyer has not already done so, the Buyer shall 
then deliver to the Suppliers the names of such Other Suppliers. Within twenty (20) days 
of the delivery of the Request, the Buyer shall deliver to the Suppliers a written notice 
nominating an arbitrator who shall be familiar with commercial law matters and has no 
fmancial or personal interest in the business affairs of any of the parties. Within twenty 
(20) days of the receipt of the Buyer's notice nominating its arbitrator, the Suppliers shall 
by written notice to the Buyer nominate an arbitrator who shall be familiar with 
commercial law matters and has no fmancial or personal interest in the business affairs of 
any of the parties. The two (2) arbitrators nominated shall then select a chair person of 
the arbitration panel (the "Arbitration Panel") who shall be a former judge of a Superior 
Court or appellate court in Canada. 

2. Application to Court - If the Suppliers are unable to agree on the nomination of an 
arbitrator within twenty (20) days of the receipt of the Buyer's notice nominating its 
arbitrator, any of the Suppliers or the Buyer may apply to a judge of the Superior Court of 
Justice of Ontario to appoint the arbitrator. If the two (2) arbitrators are unable to agree 
on a chair person within thirty (30) days of the nomination or appointment of the 
Supplier's arbitrator, any of the Suppliers or the Buyer may apply to a judge of the 
Superior Court of Justice of Ontario to appoint the chair person. 

3. General- The Arbitration Panel, once appointed, shall proceed immediately to determine 
the Replacement Price and/or the Replacement Provision, as the case may be, in 
accordance with the Ontario Arbitration Act, 1991 and, where applicable, the Ontario 
International Commercial Arbitration Act, it being the intention of the Buyer and the 
Supplier that there be, to the extent possible, one arbitration proceeding and hearing to 
determine the Replacement Price and/or the Replacement Provision. Unless otherwise 
agreed by the Parties, the Arbitration Panel shall determine the conduct of the arbitral 

· proceedings, including the exchange of statements of claim and defence, the need for 
documentary and oral discovery and whether to hold oral hearings with a presentation of 
evidence or oral argument so that the award. may be made within the time period set out 
below. Each of the Suppliers shall have a right to participate in the arbitration 
proceeding. 
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4. Consolidation - The Parties agree that should the Arbitration Panel determine that the 
Replacement Price and/or the Replacement Provision needs to be determined through 
more than one (I) arbitration proceeding, then the Parties agree that the Arbitration Panel 
shall determine whether the arbitration proceedings shall be consolidated, conducted 
simultaneously or consecutively or whether any of the arbitration proceedings should be 
stayed until any of the others are completed. 

5. Award- The award of the Arbitration Panel, which shall include the Replacement Price 
and/or Replacement Provision, shall be made within six months after the appointment of 
the Arbitration Panel, subject to any extended date to be agreed by the Parties or any 
reasonable delay due to unforeseen circumstances. 

6. Costs - The Parties shall pay their own costs of participating m the arbitration 
proceedings. 

7. Fees - Each of the arbitrators on the Arbitration Panel shall be paid their normal 
professional fees for their tin1e and attendances, which fees together with any hearing 
room fees, shall be paid by the Buyer. 

8. Computation of Time - In the computation of time under these Rules or an order or 
direction given by the Arbitration Panel, except where a contrary intention appears, or the 
parties otherwise agree: 

(a) where there is a reference to a number of days between two events, those days 
shall be counted by excluding the day on which the frrst event happens and 
including the day on which the second event happens, even if they are described 
as clear days or the words "at least" are used; 

(b) statutory holidays shall not be counted; 

(c) where the time for doing any act or any order or direction given by the 
Arbitration Panel expires on a day which is not a Business Day, the act may be 
done on the next day that is a Business Day; and 

(d) service of a document or notice or any order or direction given by the 
Arbitration Panel made after 4:00p.m. (Toronto time), or at any time on a day 
which is not a business day, shall be deemed to have been made on the next 
business day. 

9. Place of Arbitration -The arbitration, including the rendering of the award, shall take 
place in Toronto, Ontario, which shall be the seat of the proceedings. The language to be 
used in the arbitration shall be English. 



EXHIBITL 
FORM OF BUYER GUARANTEE TO SUPPORT DIRECTED DISPATCH (LT) 

THIS GUARANTEE dated and effective as of the [Term Commencement Date] by the 
Ontario Power Authority (the "Guarantor") to and in favour of [e] [insert legal form of the 
gas supplier and jurisdiction of organization] (the "Counterparty"). Capitalized words and 
phrases used in this Guarantee shall have the meanings given to them in the Clean Energy 
Supply Contract dated as of the day of , 2008 between 
...,----.,..,.--' a corporation incorporated under the laws of , and the 
Guarantor (the "Agreement") on the date hereof unless otherwise defmed herein or unless 
otherwise indicated by the context of their use. 

IN CONSIDERATION of: (i) agreements between the Counterparty and [•J or its permitted 
assigns under the Agreement (the "Debtor") and (ii) the Counterparty agreeing that it may grant 
credit to the Debtor (being transactions which the Guarantor will benefit from, directly or 
indirectly), the Guarantor agrees as follows: 

I. Obligations 

The Guarantor irrevocably and unconditionally guarantees to the Counterparty, its successors 
and permitted assigns the due and punctual payment of all present and future amounts payable 
(including damages, if any, arising from a failure to perform) by the Debtor to the Counterparty 
under or pursuant to one or more gas purchase transactions (including physical and fmancial 
transactions) entered into by the Debtor with the Counterparty which relate to the Gas required 
by the Debtor to comply with a Directed Dispatch Order (LT) (a "DDO") issued by the 
Guarantor in accordance with Exhibit G of the Agreement (collectively, the "Obligations"). For 
certainty, and without limiting the generality of the foregoing, upon receipt by the Counterparty 
of a copy of a DDO delivered by the Guarantor pursuant to Section 8 hereof, all gas purchase 
obligations of the Debtor which relate to such DDO shall be deemed to be Obligations 
guaranteed hereunder. In addition, the Guarantor agrees to pay the Counterparty, upon demand, 
all out-of-pocket costs and expenses (including, without limitation, reasonable legal fees on a 
solicitor/client basis) that the Counterparty incurs in connection with enforcing any of its rights 
under and collecting upon this Guarantee, to the extent that the Guarantor has received written 
notice of the claim for any satisfaction of the Obligations before any such out-of-pocket costs 
and expenses for which the Guarantor is to be responsible are incurred by the Counterparty. 

2. Nature of Guarantee 

The liability of the Guarantor in respect of the Obligations shall be absolute and unconditional 
irrespective of any change in the name, ownership, objects, capital, constating documents or by
laws of the Debtor or any amalgamation, sale, merger or re-organization of the Debtor or, if a 
partnership, in the firm (in which case this Guarantee shall apply to the corporation or 
partnership, as the case may be, resulting or continuing therefrom). This Guarantee is a 
guarantee of payment and not of collection. 
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3. Liability as Primary Debtor 

This Guarantee shall apply in respect of all Obligations despite (i) any incapacity, disability, or 
lack or limitation of status, authorization or power of the Debtor or any of its directors, officers 
or agents; (ii) the Debtor not being a legal entity; (iii) the bankruptcy, insolvency, dissolution or 
liquidation of the Debtor; and (iv) any lack of a written contract or of execution of documents by 
the Debtor if the Debtor has agreed in writing with the Counterparty to be bound by transactions 
without such writing or execution. Any such Obligations which may not be recoverable from the 
Guarantor as guarantor shall be recoverable from the Guarantor as principal debtor upon demand 
and with interest, calculated and payable as provided in this Guarantee. 

4. Continuing Guarantee 

This is a continuing guarantee and shall apply to and secure payment of all Obligations and any 
ultimate unpaid balance thereof Notwithstanding anything in this Guarantee to the contrary, this 
Guarantee shall continue to be effective or shall be reinstated (as the case may be) in respect of a 
particular Obligation if at any time (before or after termination of this Guarantee) any payment in 
connection with that Obligation is rescinded or must otherwise be restored or returned by the 
Counterparty upon the insolvency, bankruptcy or reorganization of the Debtor or for any other 
reason whatsoever, all as though such payment had not been made. 

5. Term 

This Guarantee will remain in full force and effect until the end of the "Term" (as defmed in the 
Agreement) ("Expiry") or until it is terminated with regard to future transactions by the 
Guarantor giving Notice of termination to the Counterparty (a "Termination Notice"). If the 
Guarantor delivers a Termination Notice to the Counterparty, this Guarantee shall be terminated, 
subject to any prior expiry as set out above, effective as at the later of (i) the effective date of 
such tennination as specified in the Termination Notice; and (ii) the sixtieth (60th) day following 
actual receipt of the Termination Notice by the Counterparty. Neither Expiry nor delivery of a 
Termination Notice shall affect the Guarantor's liability relating to Obligations arising from 
transactions entered into on or prior to the effective date of the Expiry or Termination Notice, 
and this Guarantee shall remain in effect with respect to such Obligations. 

6. Right to Payment 

The Guarantor's liability under this Guarantee will not be affected by the existence, validity, 
enforceability, perfection or extent of any collateral or security for the Obligations. The 
Counterparty shall not be obligated to file any claim relating to the Obligations if the Debtor 
becomes subject to a bankruptcy, reorganization or similar proceeding and the failure of 
Counterparty to do so shall not affect the Guarantor's obligations under this Guarantee. The 
Counterparty shall not be bound to file suit or seek or exhaust its recourse against the Debtor or 
any other person or to realize on any security it may hold in respect of the Obligations before 
being entitled to payment under this Guarantee. The Guarantor renounces all benefits of 
discussion and division. 
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7. Dealings by Counterparty 

The Counterparty may, without giving Notice to or obtaining the consent of the Guarantor, enter 
into agreements and transactions with the Debtor, amend or modify agreements with the Debtor, 
settle or compromise any of the Obligations, grant extensions of time and other indulgences, take 
and give up securities, accept compositions, grant releases and discharges, whether full, partial, 
conditional or otherwise, perfect or fail to perfect any securities, release any undertaking, 
property or assets charged by any securities to third parties and otherwise deal or fail to deal with 
the Debtor and others (including, without limitation, any other guarantors) and securities, hold 
moneys received from the Debtor and others or from any securities unappropriated, apply such 
moneys against part of the Obligations and change any such application in whole or in part from 
time to time, all as the Counterparty may see fit, without prejudice to or in any way discharging 
or din1inishing the liability of the Guarantor. No loss of any securities received by the 
Counterparty from the Debtor or any other persons shall in any way discharge or diminish the 
liability of the Guarantor, unless occasioned through the fault of the Counterparty. 

8. Delivery of Copies of Directed Dispatch Orders 

The Guarantor shall deliver, or cause to be delivered, to the Counterparty, a copy of each DDO 
issued by the Buyer to the Debtor in accordance with Exhibit G of the Agreement. 

9. Payment 

If the Debtor fails to pay any Obligation when due, the Guarantor will pay that Obligations 
directly to the Counterparty promptly upon the Counterparty's demand in accordance with this 
Guarantee. The liability of the Guarantor shall be payable within five (5) Business Days 
following written demand delivered to the Guarantor's address set forth in this Guarantee or at 
such other address as the Guarantor may from time to time designate by Notice to the 
Counterparty. The liability of the Guarantor shall bear interest from the date five (5) Business 
Days following Guarantor's receipt of such demand to the date of payment (and both before and 
after any judgement) at the lesser of (i) the rate equal to the Interest Rate plus two percent (2%) 
per annum; and (ii) the maximum legal rate per annum. 

10. Waivers 

The Guarantor waives notice of acceptance of this Guarantee and waives diligence, presentment, 
protest, notice of protest, acceleration or dishonour and all demands whatsoever other than the 
demand described in the preceding section of this Guarantee. Any failure of the Counterparty to 
exercise, and any delay by the Counterparty (other than a delay that gives rise to a defence under 
an applicable statute of limitation) in exercising, any right, remedy or power under this 
Guarantee shall not operate as a waiver of such right, remedy or power. Any single or partial 
exercise by the Counterparty of any right, remedy or power under this Guarantee shall not 
preclude any other or future exercise of any right, remedy or power. 
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II. Maximum Liability 

Notwithstanding any other provision of this Guarantee, the Guarantor's aggregate liability under 
this Guarantee is limited to [8] Million Canadian Dollars($ [8]) [insert as per paragraph 3(e) 
of Exhibit G]; provided that this Guarantee shall cover and the Guarantor shall pay, in addition, 
(i) interest (at the rate set forth in Section 9 above) after demand by the Counterparty under this 
Guarantee until payment by the Guarantor and (ii) the enforcement costs and expenses 
(including, without limitation, legal fees on a solicitor/client basis) to which the Counterparty is 
entitled under this Guarantee. 

Except to the extent that the agreements between the Debtor and the Counterparty 
expressly provide that the Debtor shall have liability for damages other than direct, actual 
damages, THE LIABILITY OF THE GUARANTOR SHALL BE LIMITED TO DIRECT, 
ACTUAL DAMAGES SUFFERED OR INCURRED BY THE COUNTERPART¥ IN 
RELATION ONLY TO THE OBLIGATIONS AND THE GUARANTOR SHALL NOT 
BE LIABLE FOR CONSEQUENTIAL, PUNITIVE OR EXEMPLARY DAMAGES IN 
TORT, CONTRACT OR OTHERWISE, INCLUDING DAMAGES FOR LOST 
PROFITS. 

12. Subrogation Rights 

Until the Obligations have been fully paid and discharged, the Guarantor shall not have any right 
to be subrogated to any rights of the Counterparty against the Debtor. Upon the Guarantor 
having fully and unconditionally paid and discharged its obligations under this Guarantee, the 
Guarantor shall be subrogated to the rights of the Counterparty against the Debtor. 

13. Taxes and Set-Off 

All amounts payable by the Guarantor shall be paid without any deduction or withho !ding 
whatsoever for amounts payable to third parties (other than the Debtor), whether for duties, 
levies or. taxes imposed, levied or assessed by any authority or any other matter whatsoever, 
unless and to the extent that the Guarantor shall be prohibited by law from doing so, in which 
event the Guarantor shall (i) forthwith pay to the Counterparty an additional amount so that the 
amount received by the Counterpariy will equal the fi.1ll amount of the Obligations; and ( ii) pay 
to the relevant authorities the full amount of the deduction or withholding (including any 
deduction or withholding on any additional amounts payable pursuant to this sentence). The 
Guarantor has the right to set -off any amounts due by the Counterparty to the Debtor under any 
of the agreements relating to the Obligations against any payment due under this Guarantee. 

14. Reservation of Defences 

The Guarantor hereby waives all suretyship defences of every kind and all payments required 
hereunder shall be made in accordance with the terms hereof, provided that the Guarantor shall 
have the benefit of and the right to assert any defences against the claims of the Counterparty 
which are available to the Debtor and which would have been available to the Guarantor if it 
were in the contractual position of the Debtor under the agreements relating to the Obligations, 
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other than defences (i) arising from the bankruptcy of the Debtor; (ii) expressly waived in this 
Guarantee; (iii) arising from the Jack of due authorization, execution or delivery by the Debtor of 
any agreement(s) creating or giving rise to the Obligations; and (iv) previously asserted by the 
Debtor, to the extent that the claim of the Counterparty against which any defence was asserted 
by the Debtor has been successfully and fmally resolved in favour of the Counterparty by a court 
of competent jurisdiction and last resort. 

15. Representations and Warranties 

The Guarantor hereby represents and warrants that (i) it is duly organized, validly existing and in 
good standing under the laws of the jurisdiction of its formation; (ii) the execution, delivery and 
performance of this Guarantee are within the Guarantor's powers, have been duly authorized by 
all necessary action and do not violate the Guarantor's charter or by-laws or any law, order or 
contractual restriction binding on the Guarantor; (iii) any governmental and other consents 
required with respect to the execution, delivery and performance of this Guarantee by the 
Guarantor have been obtained and are in full force and effect and all conditions of any such 
consents have been complied with; (iv) this Guarantee constitutes the legal, valid and binding 
obligation of the Guarantor, enforceable against it in accordance with its terms (except as 
enforceability may be limited by bankruptcy, insolvency, moratorium and other laws affecting 
enforcement of creditors' rights in general and general principles of equity); and (v) it expects to 
derive advantage from each and every extension of credit to the Debtor. 

16. Additional Security 

This Guarantee is in addition and without prejudice to any security of any kind (including, 
without limitation, any other guarantees, whether or not in the same form) held by the 
Counterparty. 

17. Notices 

Every communication, request, demand and notice of any kind (in each case, a "Notice") 
delivered or required to be delivered under this Guarantee shall be in writing and delivered either 
personally, via prepaid overnight courier service, via certified or registered mail or via facsimile 
transmission. A Notice shall be deemed received if sent to the address or fax number specified 
below (i) on the day received if sent by overnight courier delivery and received during the 
recipient's normal business hours, or at the beginning of the recipient's next business day after 
receipt if not received during the recipient's normal business hours; (ii) on the next business day 
if sent by facsimile transmission when sender has machine confirmation that the Notice was 
transmitted; and (iii) ten (10) Business Days after mailing if sent by certified or registered mail. 

To the Guarantor: To the Counterparty: 

• [address] • [address] 

• [city/state/province] • [city/state/province] 
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• [zip/postal code] • [zip/postal code] 

Attn: • Attn: • 

Fax: • Fax: • 

The Guarantor or the Counterparty may change its address for Notices by providing Notice to the 
other. 

18. Further Assurances 

The Guarantor shall from time to time upon the request of the Counterparty, execute and deliver, 
under seal or otherwise, all such further agreements, instruments and documents and do all such 
further acts and things as the Counterparty may require to give effect to the transactions con
templated by this Guarantee. 

19. Successors and Assigns 

This Guarantee shall enure to the benefit of and be binding upon the successors and permitted 
assigns of the Guarantor and the Counterparty. This Guarantee shall not be assigned or 
otherwise transferred, in whole or in part, by the Guarantor or the Counterparty without the prior 
written consent of the other, which consent shall not be withheld unreasonably. 

20. Governing Law and Attornment 

This Guarantee shall be governed by and construed in accordance with the laws of the Province 
of Ontario, without regard to its conflicts of laws principles. Each of the Guarantor and the 
Counterparty irrevocably submits to the non-exclusive jurisdiction of the courts of the Province 
of Ontario in any action or proceeding arising out of or relating to this Guarantee and waives any 
objection to such jurisdiction on the grounds that it is an inconvenient forum or any similar 
grounds. The Guarantor consents to the service of process in any action or proceeding relating to 
this Guarantee by Notice to the Guarantor in accordance with the provisions of Section 17 
hereof. Nothing in this Section 20 shall prevent the Counterparty from enforcing any judgment 
arising from this Guarantee against the Guarantor in any other jurisdiction. 

21. Entire Agreement 

There are no representations, conditions, agreements or understandings with respect to this 
Guarantee or affecting the liability of the Guarantor or the Counterparty other than as set forth or 
referred to in this Guarantee. No provision of this Guarantee may be amended or waived except 
by a written instrument executed by the Guarantor and the Counterparty. 
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The Guarantor has executed this Guarantee as of the date frrst above written. 

ONTARIO POWER AUTHORITY 

By: ---------------------------
Name: 

Title: 



EXHIBITM 
SECTION 16.7 TEST CONDITIONS 

I. The Contract Facility has completed at least 2,000 hours of operation after the 
Commercial Operation Date, of which not less than 160 hours has been at no less than 
the Contract Capacity and the balance has been at output no less than sixty percent (60%) 
of Annual Average Contract Capacity. 

2. For a period of at least six (6) consecutive calendar months within the last twelve (12) 
calendar months prior to application to the Buyer under Section 16.7 of the Agreement, 
the Contract Facility has satisfied the following criteria when evaluated on a cumulative 
basis over the six ( 6) month period: 

(a) The average Availability (as determined below) of the Contract Capacity exceeds 
ninety three percent (93%). 

The Availability shall be calculated in accordance with the fonnula set out Exhibit 
E with the exception that the time period for calculating the "OH", "FI-lM" and 
"THM" shall be the six-month period specified above. 

(b) The operating reliability is demonstrated by an average forced outage factor (as 
defined below) not exceeding two and one-half percent (2.5%). 

The forced outage factor is calculated as the fraction of ( i) the sum of the amount 
of Contract Capacity (expressed in MW) not available for dispatch by the IESO in 
each hour (or pro rata for a portion of an hour) during the six (6) month period as 
a result of an Outage (other than any Planned Outages or any Outages caused by 
an event afForce Majeure) over (ii) the product of the Contract Capacity and the 
total number of hours in the six (6) month period. 

(c) The start reliability is demonstrated by the number of failed starts (as defmed 
below) not exceeding the greater of: 

(i) four (4); or 

(ii) four percent ( 4%) of attempted starts, 

where a failed start is an attempted start where all initially available units are not 
at sixty percent (60%) of base unfired load within 270 minutes of initiating the 
first CTG start other than for reasons of a CTG failed start, and where attempted 
starts exclude circumstances in which IESO approvals (e.g., for synchronization), 
pre-dispatch schedules or dispatch instructions render it inappropriate to come to 
sixty percent (60%) of base unfired load. 

3. The Contract Facility has completed and passed a Capacity Check Test within the last six 
(6) months prior to application to the Buyer under Section 16.7 of the Agreement. 



EXHIBITN 
FORM OF ACKNOWLEDGEMENT OF SECURED LENDER'S RIGHTS 

TO: [Insert name of agent for Secured Lenders] (the "Agent") 

RECITALS: 

A. The Ontario Power Authority has exercised its right to assign the Clean Energy Supply 
Contract (the "CES Contract") dated as of the 141

h day of November between Greenfield South 
Power Corporation (the "Supplier") and the Ontario Power Authority pursuant to Section 
16.5(d) or (e) thereof to [insert name of assignee] (the "Assignee"). 

B. The Supplier has delivered to the Ontario Power Authority a copy of the [Credit 
Agreement and the Security, the registration details of the Credit Agreement and the 
Security], together with written notice of the address of the Agent to which notices may be sent 
pursuant to Section 12.l(d) of the ARCES Contract. 

The Assignee aclmow ledges and confirms that: 

(i) the provisions of Section 16.5(d) or (e) of the ARCES Contract have been complied with 
by the Ontario Power Authority and the Assignee; 

(ii) all of the representations, as amended below, set forth in Section 7.2 of the ARCES 
Contract are deemed to be made by the Assignee to the Supplier, and subject to Article 
12 of the ARCES Contract, by the Assignee to the Agent, as of the date of the 
assignment; 

(iii) the representation set forth in Section 7.2(a) of the ARCES Contract 1s amended as 
follows: 

"(a) The Assignee is a [corporation/partnership/unlimited liability company] 
created under the laws of [Province/Canada], and has the requisite power to 
enter into this Agreement and to perform its obligations hereunder." 

(iv) the [Credit Agreement and the Security], collectively, constitutes a Secured Lender's 
Security Agreement under the ARCES Contract and that the Agent constitutes a Secured 
Lender thereunder; and 

(v) subject to the provisions of Article 12 of the ARCES Contract and compliance therewith 
by the Agent and the Supplier, as applicable, the Agent shall be entitled to the benefit of 
the provisions of Article 12 of the ARCES Contract in favour of a Secured Lender and 
the Agent shall be entitled to enforce the same as if the Agent were a party to the ARCES 
Contract. 
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Dated this a& day of CD 

[Insert name of Assignee] 

By: ----------------------------
Name: 

Title: 



EXHIBITO 
FORM OF QUARTERLY PROGRESS REPORTS 

OPr-t 
120 Adelaide Slrect West 
Sulte 1600 

FORM OF QUARTERLY PROGRESS RE 
Toronto, OJJlario M5H 1Tl 
T 416·967-7474 

Email to contratlmanagement@powemuthority,on.ca 

Ontario Power Authority 
F 416·967·1947 
www.powcrauthority.on.c:a 

SUBMIT FORM BY EMAIL TO 
contract.management@powerauthority.on.ca 

OPACM·Form·001(2001J..10) 

Pursuant to Section [No.] of the Agreement, the Supplier is hereby submitting this Quarterly Progress Report to the Buyer 

Date 

legal Name of Supplier 

Contract Facility 

Contract Title 

Contract Date 

Reporting Period 

Contractual COD 

OPA Approved Revised COD 

1. Executive Summary (of Quarterly Activities in 4-6 Bullet Points) 

2. Assignment and Change of Control (Secllons [No.] and [No.] ollhe Agreemenl) 

3. Force Majeure (Section !No.] of the Agreement) 

4. Secured Lender's Security Agreement (Section [No.] of the Agreement) If a Secured Lender's Security Agreement has been entered into by the Suppfler, 
!he Supplier needs lo provide details. 
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5. Company Representative (If there has been a change, pursuant to Section [No.] of the Agreement, the Supplier is required to submit a new Form of Company 
Representative Notice [OPACM-Form-005ll 

Name of Company Representative [Name] 

Title [Title] 

Mailing Address [Mailing Address incl Postal Code] 

Telephone ( I [No.] 

Fax ( ) [No.] 

E-Mail Address [Email Address] 

6. Representations of the Supplier (Section [No.] ollhe Agreement) 

Section Still Valid If No, details of exception (Yes or No) 

7. Development, Design and Construction Progress 

Item I Reportable Events I 
Status of Efforts I J % I Date 

Progress Descrip_tion Complete _I Contractual I Forecast I Actual 
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Required regulatory 
Progress: 

approvals including 
municipal site plan 

Issues: I approvals and 
environmental permitting 
to allow construction to 
commence 

Completion of IESO Progress: 

connection assessment and 
approval processes 

2 
including issuance of Issues: 
imp<:~cl assessment reports 
by the IESO, the 
Transmitter, and LDC, as 
applicable 

Progress: 

Execution ofEPC 
Issues: 3 Contract or main 

construction contract 

Progress: 

4 Financial closing Issues: 

Progress: 

Major equipment or long 
Issues: 5 lead time equipment 

ordered 

Progress: 

Major equipment or long 
Issues: 6 lead time equipment 

delivered 
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Progress: 

7 
Commencement of Issues: 
construction 

Progress: 

Connection of the 
Contract Facility to the 

8 
IESO controlled grid or Issues: 
local distribution system 
with availability of back 
feed power 

Progress: 

9 
Testing and Issues: 
commissioning 

Progress: 

10 
Commercial Operation Issues: 
Date 

B. Supplier Submittals Prior to Term Commencement Date (Required to confirm the section numbers and the completeness of submissions) 

Item Section Description of Submittals Submission Date 
Contractual Forecast Actual 

I Single Line Diagram 

2 
Invoice itemizing and describing the System 
Upgrade Costs 

3 Independent professional engineer certificate 

4 Metering Plan 

5 Valid certificates of insurance for ''all risk" 

6 
Valid certificates of insurance for commercial 
general liability 

7 
Valid certificates of insurance for 
environmental/ pollution liability 

8 
Clearance certificate of WorJ..place Safety and 
insurance Act (Ontario) 
Evidence on Supplier registered with the IESO 

9 as a "Metered Market Participant" and as a 
"Generator" 

10 
Completion and Performance Security before 
Term Commencement Date 
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II 
Completion and Performance Security upon 
Term Commencement Date 

12 Long Term Operating Plan 

9. Progress Photos 

Provide photos that best represent the progress of construction work during the quarter. 
However, rather than inserting the photos into this section of the quarterly report, we ask that that 
you send them in a separate email as JPEG attachments. 

Quarterly progress reports shall be submitted, electronically only and without covering letter, to 
the Director of Contract Management of the Buyer by the fifteenth (15'h) day of each calendar 
quarter following the date of the Agreement (i.e., January 15, Aprill5, July 15, October 15, as 
the case may be) and continuing until the Term Commencement Date. The reports shall be 
prepared in bullet form, and shall contain the fo II owing: 

1. Executive Summary- A brief overview of major work accomplished, any significant safety or 
environmental events that have occurred in the reporting period, and any issues that could 
have potential schedule impacts or invoking Force Majeure. 

2. Assignment and Change of Control- Report the status of Assignment and/or Change of 
Control, if any (this section is to report status· only, the Supplier is required to give the Buyer 
prompt notice before this occurs as per Section [No.]). 

3. Force Majeure- Report the status of Force Majeure events, if any (this section is to report 
status only, the Supplier is required to give the Buyer prompt notice when Force Majeure is 
invoked as per Section [No.]). 

4. Secured Lender's Security Agreement- Report the status of the Secured Lender's Security 
Agreement (this section is to report status only. The Supplier is requir~d to give the Buyer promptly the 
details of the Secured Lender's Security Agreement as per Section [No.]). 

5. Company Representative- Report the details of the current Supplier Company Representative. (The 
Supplier is required to give the Buyer promptly the details of the Supplier Company Representative as 
per Section [No.]). 

6. Representations of the Supplier- Report that the representations of the Supplier stipulated in 
Section [No.] of the Agreement are still valid or provide a statement of the exceptions. 

7. Development, Design and Construction Progress- Report the status of each reportable event 
as shown on the quarterly progress report form; if the reportable event is also a Milestone 
Event, then enter the contractual Milestone Date as per Exhibit [No.]. 
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8. Supplier Submittals Prior to Term Commencement Date- Report the status of the submittals as 
shown on the quarterly progress report form. 

9. Progress Photos- Provide photos that best represent the progress of construction work 
during the quarter. The photos should not be inserted into the quarterly repor~ but sent in a 
separate email as JPEG attachments. 



EXHIBITP 
[INTENTIONALLY DELETED] 



EXHIBITQ 
FORM OF LONG TERM OPERATING PLAN 

Ontario PowPr Authority 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario MSH 1T1 
T 416-967-7474 
F 416-967-1947 
www.powerauthority.on.ca 

FORM OF LONG TERM OPERATING PLAN 
Email to conlratl.management@powernulhority.on.ca 

OPACM-Form-00:!(2008·10) 

SUBMIT FORM BY EMAIL TO 
contract.management\alpowerauthority.on.ca 

Pursuant to Section [No.] of the Agreement, the Supplier is hereby submitting this Long Term Operating Plan to the Buyer 

Date 

Legal Name of Supplier 

Contract Facility 

Contract Title 

Contract Date 

1. Contract Capacity 

Contract Capacity (MW) 

As Applicable As Applicable As Applicable 

Season 1 

Summer 

Season 2 

Year 

Season 3 

Winter 

Season 4 

Annual Average 
Contract Capacity 
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2. Unit Outages 

2.1 Planned Outages 

Assumptions: 

Unit 1 Unit 2 Unit 3 Unit4 Unit 5 Unit 6 

Contract Year Planned Outages (Days) 
Year 

1 

2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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Assumptions: 

Unit 1 Unit2 Unit 3 Unit 4 Unit 5 Unit 6 

Contract Year Unplanned Outages (%) 
Year 

t 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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3. Overall Availability 

Assumptions: 

Unit 1 Unit2 Unit 3 Unit 4 Unit 5 Unit 6 

Contract Year Availability (%) 
Year 

1 

2 

' 3 
. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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EXHIBITR 
FORM OF ANNUAL OPERATING PLAN 

120 Adelaide Street West FORM OF ANNUAL OPERATING PLAN 
Suite 1600 
TorofltO, Ontario MSH 1T1 
T 416-967-7474 
F 416·'.167-1947 
www.powerauthmity.on.ca 

SUBMIT BY EMAIL TO 
contract.management@powerauthority.on.ca 

conlracl.managemenl@powerauthority.on.ca 

OPAC M-Form-004{ 2005-10) 

Pursuant to Section INa.] of the Agreement, !he Supplier is hereby submitting this Annual Operating Plan to the Buyer. 

Date 

Legal Name of Supplier 

Contract Facility 

Contract Title 

Contract Date 

Contract Year No. 

From Month I Year 
to Month I Year 

1. Contract Capacity 

Contract Capacity (MW) 

NEW AND CLEAN CONDITION 

As Applicable As Applicable As Applicable 

Season 1 
Summer 

Season 2 
Year 

Season 3 
Winter 

Season 4 
Annual Average 

Contract Capacity 
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Contract Capacity (MW) 

CONTRACT CAPACITY FOR THE CONTRACT YEAR 

As Applicable As Applicable As Applicable 

Season 1 
' 

Summer 
Season 2 

Year 
Season 3 

Winter 
Season 4 

Annual Average 
Contract Capacity 

2. Unit Outages 

2.1 Planned Outages 

Assumptions: 

Contract Month I Unit 1 Unit 2 Unit3 Unit 4 Unit 5 Unit 6 

Month Year Planned Outages (From I To and Number of Days) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

2.2 Unplanned Outages 
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Assumptions: 

Contract Month I Unit 1 Unit2 Unit3 Unit 4 Unit 5 Unit 6 

Month Year Unplanned Outages (%) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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. 3. Overall Availability 

Assumptions: 

Contract Month/ Unit1 Unit2 Unit3 Unit 4 Unit 5 Unit 6 

Month Year Availability Outages(%) 

1 

2 

3 

4 

5 

6 

7 

8 

9 . 

10 

11 . 

12 



EXHIBITS 
FORM OF CERTIFICATE OF LIABILITY INSURANCE 

120 Adelilide Street West FORM OF CERTIFICATE OF LIABILITY INSURANCE 
Suite 1600 

Onlnrio Power Au l.horil_y 

Toronto, Ontario M5H 1T1 
T 416-907-7474 
F 416-%7·1':147 
www.powcrauthority.on.ca 

contract.management @powerauthority .on.ca 

OPACM-Form-007{200!1-10) 

Pu10uant to Section [No.[ of the Agreement, the Supplier is hereby submitling this Fonn ot Certificate of Liability Insurance to the Buyer. 

Instructions 

• This Certificate of Liability Insurance must be completed by the Suppliers insurance agent or broker and submitted to the 
Ontario Power Authority ("OPA") prior to commencement of the construction of the Contract Facility. Refer to Section 
[No.] of the [Contract Type Short Name] Contract dated [Contract Date] (the "Agreement") for a detailed description of 
insurance requirements, including required coverages. 

• Insurers standard certificate of insurance is not acceptable in lieu of this Certificate of Liability Insurance . 

• It is unde10tood that this Certificate of Liability Insurance is issued as information only. It does not amend, extend or alter 
coverages afforded by the policies described herein. 

• Unless otherwise stated, capitalized tenns used in this Certificate of Liability Insurance have the meanings given to them in the 
Agreement. 

IDENTIFICATION OF NAMED INSURED 
Named Insured lo Evidence ofCovemge 

as it appears in the Policy of Supplier enclosed 

Named Insured Address 

City /Town 

Province 

Postal Code 

IDENTIFICATION OF CONTRACT 

Legal Name of Supplier 

Contract Facility Name 

Contract Facility Location 

GENERAL LIABILITY INSURANCE 
General Liability 
Insurer's Name 
General Liability 
Insurer's Policy Number 
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Policy Term- From /To From [Day/MonttvY ear] 
(Day/MonthNear) to [Day/MonttvY ear] 
limit of liability 
(per occurrence) 
Aggregate limit 
if Applicable 
Deductible or Self-Insured 
Retention ("SIR") 

UMBRELLA AND EXCESS LIABILITY INSURANCE 
Umbrella and Excess Liability 
Insurer (il applicable) 
Umbrella and Excess 
liability Policy Number 
Policy Term- From I To From [Day/MonttvYear] 
(Day/Month/Year) lo [Day/MonttvYear] 
limit of Liability 
(per occurrence) 
Aggregate limit 
if Applicable 

Deductible or SIR 

COVERAGES PROVIDED BY COMMERCIAL GENERAL LIABILITY ("CGL") AND, IF APPLICABLE, 
UMBRELLA AND EXCESS POLICIES !Double-click box 1o check applicable cove,.ges) 

D Owner's and Contractor's Protective Liability D Blasting 

D Operation of Attached Machinery D Personal Injury Liability 

D Pile Driving or Caisson Work D Forest Fire-Fighting Expenses 

D Non-Owned Automobile Liability D Removal or Weakening of Support of Property, Building 
or Land 

D Sudden and Accidental Pollution Liability D Products and Completed Operations 

D Elevator and Hoist Liability D Employees as Additional Insureds 

D Personal Injury and Advertising Liability D Occurrence Basis Property Damage 

D Broad Form Property Damage D Contingent Employers Liability 

D Blanket Contractual D Tenants Legal Liability 

D Cross Liability D Medical Expense $10,000 Per Person 

D Intentional Acts for the Protection of Persons or Property D Building Material Replacement Cover 

D Non-owned Watercraft up to 8 meters 

AUTOMOBILE LIABILITY INSURANCE 
Auto Insurer's 
Name 
Auto Insurer's 
Policy Number 
Policy Term- From /To From [Day/MonttvY ear] 
(Day/Mon!h!Year) to [Oay/MonttvY ear] 
limit of Liability 
(per occurrence) 
Aggregate Limit 
if Applicable 
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Deductible or SIR 

WRAP-UP LIABILITY INSURANCE 
Wrap-Up Liability Insurer's 
Name 
Wrap-Up Liability Insurer's 
Policy Number 
Policy Term- From I To From [Day/Month/Year] 
(Day/Month/Year) to [Day/MonthlY eari 
Limit of Liability 
(per occurrence) 
Aggregate Limit 
if Applicable 

Deductible or SIR 

Afforded to all interested 
parties including Buyer, 
Supplier, Contractor and 
Sub-Contractors 
Completed Operations 
Period (Specify) 

Certification 

The undersigned hereby certifies that: 

• Where the Named Insured is not the Supplier, the Supplier is also insured under such policy described in this certificate to the 
same extent as the Named Insured. 

• The policies described herein, subject to their terms, conditions, and exclusions, have been issued to the named insured and 
are in full force and effect. 

• The OPA, the Government of Ontario, the members of the Government of Ontario's Executive Council and their respective 
Affiliates, and each of the foregoing Person's respective directors, officers and employees, shareholders, advisors and agents 
(including contractors and their employees) are added as additional insureds to each policy described in this Certificate. 

. Coverages afforded under policies described herein will not be cancelled or materially changed to restrict coverage unless 
sixty (60) days prior written notice has been given to the OPA at the address shown on page 1 of this Certificate of Liability 
Insurance and each of the policies have been endorsed to this effect. 

• The undersigned is an authorized representative of each of the insurance companies listed herein, has full knowledge of the 
facts set forth herein and believes them to be true. 

Name of Issuing Agent 
or Brokerage 
Address of Issuing Agency 
or Brokerage 

City/Town 

Province 

Postal Code 

Phone Number 



Name of Authorized 
Representative 
Signature of 
Authorized Representative 

Date of Issue 
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EXHIBITT 
FORM OF CERTIFICATE OF PROPERTY INSURANCE 

Ontario Power Authority 

120 Adelaide Stfe!:lt West 
Suite 1600 
Toronto, Ontario MSH 1T1 
T 416·967·7474 
F 416-967·1947 
VNNI.powerauthotity.on.Cil 

FORM OF CERTIFICATE OF PROPERTY INSURANCE 
contrnct.managemenl@powernuthority.on.ca 

OPACM-Form-{}0!l{200B·10) 

Pursuant to Section [No.] of the Agreement, the Supplier is hereby submitting this Form of Certificate of Property Insurance to the Buyer. 

Instructions 

• This Certilicate of Property Insurance must be completed by the Suppliers insurance agent or broker and submitted to the 
Ontario Power Authority ("OPA") prior to commencement of the construction of the Contract Facility. Refer to Section 
[No.] of the [Contract Type Short Name] Contract dated [Contract Date] (the "Agreement") for a detailed description of 
insurance requirements, including required coverages. 

. Insurers standard certificate of insurance is not acceptable in lieu of this Certificate of Property Insurance . 

• It is understood that this Certificate of Property Insurance is issued as information only. It does not amend, extend or alter 
coverages afforded by the policies described herein. 

• Unless otherwise stated, capitalized terms used in this Certificate of Property Insurance have the meanings given to them in 
the Agreement. 

FORM OF POLICY COVERAGES PROVIDED BY THIS POLICY 
Note: Each type of Policy requires a separate form 

(Double-click on box to check applicable coverag& (Double-click on box to check applicable coverage) 

bJAII Risks 

0 Builders Risk 
0 Stated Amount 
0 Replacement Cost 

0 Installation Roater 0 Interest of Contractors, Subcontractors and others with an 
0 Property Insurance insurable interest 
0 Equipment Breakdown Insurance 0 Waiver of Subrogation against each Indemnitee (as defined 
0 Business Interruption 
0 Other (Specify): [Details] 

below) 
0Fiood 
0 Earthquake 

IDENTIFICATION OF NAMED INSURED 

Named Insured 
Evidence of 

0 Coverage 
as it appears in the Policy of Supplier enclosed 

Named Insured Address 

City /Town 

Province 

Postal Code 

IDENTIFICATION OF CONTRACT 

Legal Name of Supplier 
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Contract Facility Name 

Contract Facility Location 

GENERAL PROPERTY INSURANCE 

Insurer's Name 

Insurer's Polley Number 

Policy Term- From I To From [Day/MonthlY ear] 
(Day/Month/Year) to [Day/Month/Year] 
Limit of Liability 
(per occurrence) 

Deductible 

Certification 

The undersigned hereby certifies !hal: 

• Where the Named Insured is nollhe Supplier, the Supplier is also insured under the policy described in this certificate to the 
same extent as the Named Insured. 

• The policy described herein, subject to its terms, conditions, and exclusions, has been issued to the named insured and is in 
full force and effect. 

• The OPA, the Government of Ontario, the members of the Government of Ontario's Executive Council and their respective 
Affiliates, and each of the foregoing Person's respective directors, officers and employees, shareholders, advisors and agents 
(including contractors and their employees) are added as additional insureds to the policy described in this certificate. 

• Coverages afforded under policies described herein will not be cancelled or materially changed to restrict coverege unless sixty 
(60) days prior written notice has been given to the OPA at the address shown on page 1 of this Certificate of Property 
Insurance and the policy has been endorsed to this effect. 

• The undersigned is an authorized representative of the insurance company entered next to "Insurers Name" above, has full 
knowledge of the facts set forth herein and believes them to be true. 

Name of Issuing Agent 
or Brokerage 
Address of Issuing Agency 
or Brokerage 

City /Town 

Province 

Postal Code 

Phone Number 

Name of Authorized 
Representative 
Signature of . 

Authorized Representative 

Date of Issue 
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EXHIBITU 
FORM OF SUPPLIER'S CERTIFICATE RE COMMERCIAL OPERATION 

OPr-1 
110 Adelaide Street West 
Suite 1600 
Toronto, Ontario MSH 1T1 
T 416-967-7474 

Ontario Power Au tl1ority 
F 41fl-967-1947 
www.powerauthority.on.ca 

FORM OF SUPPLIER'S CERTIFICATE RE 
COMMERCIAL OPERATION 

(COMBINED CYCLE GENERATING FACILITY) 
t:ontract.management@powerauthorily .on.ca 

OPACM-Form-017 200&-12 

Date 

Legal Name of Supplier 

Name of Contract Facility 

Contract Title 

Contract Date 

Commercial Operation Date or 
Term Commencement Date 

Beginning of the Hour Ending 01:00 hours (EST) 

WHEREAS subsection [No.] of the [Contract Type Short Name] Contract (the "Contract") between [Supplier Short Name] and the 
Buyer dated as of.[Contract Date] provides that the Contract Facility will be deemed to have achieved Commercial Operation at 
the point in time when, inter alia, the Buyer has received a certificate (this "Certificate") addressed to it from the Supplier 
containing certain statements with respect to the Contract Facility; 

NOW THEREFORE, [SUPPLIER LEGAL NAME] CERTIFIES to the Buyer that: 

a) [Engineering Company Legal Name] is: 

(i) duly qualified and licensed to practice engineering in the province of Ontario; 

(ii) neither an employee nor a consultant of [Supplier Legal Name] such that the majority of either the time or billings of 
[Engineering Company Legal Name] during the 18 month period prior to the date hereof were devoted to [Contract 
Facility]; and 

(iii) not an affiliate of [Supplier Short Name] nor directly or indirectly Controlled by [Supplier Short Name]. 

b) [Supplier Short Name] has provided to the Buyer all information and documentation required to be so provided at or prior to 
Commercial Operation, including without limitation: 

i) Certificate of an independent professional engineer using OPA's "Form of Independent Engineer Certificate" (OPACM
Form-016) in accordance with Section [No.] of Contract; 

ii) As-built single line diagram in accordance with Section [No.] of the Contract; 

iii) Insurance certificates required pursuant to Section [No.] of the Contract, including without limitation, certificates in 
respect of: 
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1) All-risk property insurance; 

2) Boiler and machinery insurance (if applicable); 

3) Commercial general liability insurance; and 

4) Environmental/pollution liability insurance; 

ii) Workplace Safety and Insurance Act (Ontario) clearance certificate pursuant to Section [No.]; 

iii) Electric Safety Authority Connection Authorization pursuant to Section [No.]; 

iv) Independent Electricity System Operator New Facility Notification Form re: facility is off commissioning mode; 

v) Independent Electricity System Operator Authorization to Participate; 

vi) Ontario Energy Board generator license; 

vii) Metering Plan that has been approved by the Buyer; pursuant to Section [No.]; 

viii) Long Term Operating Plan pursuant to Section [No.]; 

ix) Annual Operating Plan pursuant to Section [No.]; 

x) All other licenses, permits, certificates, registrations, authorizations, consent or approvals of any Governmental 
Authority required to pertorm of comply with Suppliers obligations under the Conlracl at or prior to Commercial 
Operation. 

Capitalized terms not defined in this Certificate shall have the respective meanings ascribed thereto in the (Contract Type Short 
Name] Contract. 

Signed this __.,[0'-"a"'y]'----- day of [Month, Year] 

[Legal Name of Supplier] 

Per: 
Name: 
Tille: 

[Name] 
[Tille] 



EXHIBITV 
FORM OF COMPANY REPRESENTATIVE NOTICE 

OP~ 
Ontario Power Authority 

120 Adelaide Street We5t 
Suite 1600 
Toronto, Ontario MSH 1T1 
T 416-967-7474 
f 416-967-1947 
www.powerauthority.on.c:a 

FORM OF COMPANY REPRESENTATIVE NOTICE 
conlract.management @powerauthority .on.ca 

OPACM·Form.(J{)5(2008-10) 

Pursuant to Section [No.] of the Agreement, the Supplier is hereby submitting this Form of Company Representative Notice to the Buyer. 
Where the Authorized Signatory is not a signatory of the Agreement, this Company Representative Notice must be accompanied by a 
Certificate of Incumbency with respect to the Authorized Signatory. 

Date 

Legal Name of Supplier 

Contract Facility 

Contract Title 

Contract Date 

Name of 
Company Representative 

Title 

Mailing Address 

Telephone 

Fax 

E-Mail Address 

By: 

Authorized Signatory: 

[Name] 
[Title] 
[Supplier Legal Name] 

( ) 

( ) 

Date: 



EXHIBITW 
FORM OF CONFIDENTIALITY UNDERTAKING 

120 Adelaide Street West FORM OF CONFIDENTIALITY UNDERTAKING 
Suite 1(,()0 
Toronto, Ontario M5H 1T1 
T 416·%7·7474 

cantract.management@powernuthorily.on.ca 

Ontario Power AuLlwrity 
F 416·9&7-1947 
www.powerauthority.on.ca OPACM-Form-006(2006·10) 

Pursuant to Section [No.I of the Agreement, the Supplier is hereby submitting this Form of ConfidentialiTy Undertaking to the Buyer. 

Date: 

Legal Name of Supplier (the 
"Disclosing Party"): 

Legal Name of Secured Lender 
or prospective Secured Lender 
(the "Recipient"): 

Contract Facility: 

Contract Title (the "Agreement"): 

Contract Date: 

WHEREAS the Disclosing Party and the Buyer are parties to the Agreement; 

AND WHEREAS the Recipient is a Secured Lender or a prospective Secured Lender; 

AND WHEREAS the Disclosing Party wishes to disclose Confidential Information in connection with the Agreement to the 
Recipient for the purpose (the "Purpose") of obtaining financing of the Contract Facility, and such disclosure is prohibited without 
the entry into this Confidentiality Undertaking; 

NOW THEREFORE for $10.00 and other good and valuable consideration, the receipt of which is hereby acknowledged by each 
party, the parties agree as follows: 

The Disclosing Party represents and warrants to the Buyer that the recitals are true and correct. 

"Confidential Information" includes without limitation: 

the Agreement and all content thereof; 

any information, in oral, written, or any other form, of a proprietary or confidential nature; 

any information concerning the Contract Facility or the business or affairs of the Buyer in oral, wrillen or in any other 
form; 

all Confidential Information; and 
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all information that has been identified as confidential and which is furnished or disclosed by the Disclosing 
Party and its Representatives, as defined below, to the Recipient and the Representatives in connection with 
the Purpose, the Agreement, or this Confidentiality Undertaking, whether before or after its execution; 

including all new information derived at any time from any such confidential information, but excluding: (i) 
publicly-available information, unless made public by the Recipient or the Representatives in a manner not 
permitted by this Confidentiality Undertaking; (ii) information already known to the Recipient prior to being 
furnished by the Disclosing Party; and (iii) information disclosed to the Recipient Party from a source other 
than the Disclosing Party or the Representative if such source Is not subject to any agreement with the 
Disclosing Party or the Buyer prohibiting such disclosure to the Recipient; and (iv) information that Is 
independently developed by the Recipient. 

The Recipient recognizes and acknowledges that the Confidential Information contains confidential and proprietary 
information and shall maintain and cause its agents, consultants, legal advisors and financial ~dvisors (collectively the 
"Representatives") to maintain the confidentiality of such Confidential Information and shall ensure that the Confidential 
Information shall not, without !he prior written consent of the Disclosing Party, be disclosed in any manner whatsoever, 
in whole or in part, to any third party. 

The Recipient may disclose the Confidential information received by it only to such of their Representatives who need 
access to the Confidential Information in connection with and to the extent necessary for the Purpose. The Recipient 
shall inform all of its Representatives who receive any portion of the Confidential Information of the confidential and 
proprietary nature of the Confidential Information and of this Confidentiality Undertaking and shall direct all such 
Representatives to treat the Confidential Information confidentially on the same basis as the Recipient would be 
required to treat the Confidential Information and not to disclose the Confidential Information to third parties or use the 
Confidential information for any purpose other than the Purpose. The Recipient shall be responsible for any breach of 
the terms of this Confidentiality Undertaking by any of its Representatives. 

The Recipient agrees that the Confidential information received by it shall not be used by it or any Representatives for 
any purpose other than the Purpose. 

Upon written request by the Disclosing Party, Confidential Information provided by the Disclosing Party in printed paper 
format or electronic format will be returned to the Disclosing Party and Confidential Information transmitted by the 
Disclosing Party in electronic format will be deleted from the emails and directories of the Recipient's and its 
Representatives' computers; provided, however, any Confidential Information (i) found in drafts, notes, studies and 
other documents prepared by or for the Recipient or its Representatives, or (ii) found in eleclronic format as part of the 
Recipient's off-site or on-site data storage/archival process system, will be held by the Recipient and kept subject to 
the terms of this Confidentiality Undertaking or destroyed at the Recipient's option. Notwithstanding the foregoing, a 
Recipient shall be entitled to make at its own expense and retain one copy of any Confidential information materials it 
receives for the limited purpose of discharging any obligation it may have under Laws and Regulations and shall keep 
such retained copy subject to this Confidentiality Undertaking. 

In the event that the Recipient becomes legally compelled to disclose any of the Confidential Information, it shall 
provide the Disclosing Party and the Buyer with prompt notice so that the Disclosing Party and the Buyer may seek a 
protective order or other appropriate remedy. The Recipient shall not oppose any action by the Disclosing Party or the 
Buyer to obtain an appropriate protective order or other remedy. In the event that such protective order or other 
remedy is not obtained, the Recipient shall furnish only that portion of the Confidential Information which it is duly 
advised by counsel is legally required. In connection with such compelled disclosure, the Recipient and its 
Representatives shall provide notice to each such recipient under such compelled disclosure (in co-operation with legal 
counsel for, respectively, the Disclosing Party and the Buyer) that such Confidential Information is confidential and 
subject to non-disclosure on terms and conditions equal to those contained in the Confidentiality Undertaking and, if 
possible, shall obtain each recipient's written agreement to receive and use such Confidential Information subject to 
those terms and conditions. 

It is understood and agreed that no failure or delay by the Disclosing Party or by the Buyer in exercising any right, 
power or privilege under this Confidentiality Undertaking shall operate as a waiver thereof, nor shall any single or 
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partial exercise thereof by the Disclosing Party or by the Buyer preclude any other or further exercise thereof or the 
exercise of any right, power and privilege hereunder. It is further understood and agreed that money damages alone 
would not constitute a sufficient remedy for any breach of this Confidentiality Undertal<ing by the Recipient or its 
Representatives and that the Disclosing Party and the Buyer shall be entitled to specific pertonmance and injunctive 
relief, without the necessity of posting a bond, cash or otherwise, as remedies for any such breach. Such remedies 
shall not be deemed to be the exclusive remedies available for a breach of this Confidentiality Undertaking but shall be 
in addition to all other remedies available at law or in equity. 

The Recipient agrees that, as between the Recipient and the Disclosing Party, the Disclosing Party, shall continue to 
have all right, title and interest in and to all Confidential Information provided by the Disclosing Party, which shall be 
held by the Recipient and its Representatives in trust for the benefit of the Disclosing Party. The Recipient shall return 
all Confidential tnfo'rmation which is in tangible form to the Disclosing Party immediately upon the Disclosing Party's 
request. As to that portion of the Confidential Information which constitute projections, appraisals, memoranda, notes, 
analysis, compilations, studies and other documents, including copies or extracts thereof, prepared by a party, that 
party shall either deliver the same to the other immediately upon request or shall destroy the same and certify to the 
other that it has done so. In addition, if the parties determine not to pursue the contract to provide the Design & 
Engineering Services, they shall immediately return or destroy the Confidential Information as provided above. 

The Recipient understands and acknowledges that neither the Buyer nor the Disclosing Party, except as may be 
expressly described in other documentation, if any, make any representations or warranties as to the accuracy or 
completeness of any of the Confidential Information or any portion thereof. The Recipient further agrees that neither 
the Buyer, its Representatives, the Ontario Power Authority (to the extent it is no longer the Buyer), the Government of 
Ontario, the members of the Government of Ontario's Executive Counsel, and their respective Affiliates, and each of 
the foregoing persons respective directors, officers, employees, shareholders, advisors, and agents (including 
contractors and their employees) shall have any liability to it or any of its Representatives resulting from the use of the 
Confidential Information. 

This Confidentiality Undertaking shall be binding upon and enure to the benefit of the Buyer, the Disclosing Party, the 
Recipient (collectively, the "Parties") and their respective representatives, agents, successors and assigns. 

All notices pertaining to this Agreement not explicitly permitted to be in a form other than writing shall be in writing and 
shall addressed to the other Party as follows: 

If to the Disclosing Party: 

If to the Recipient: 

If to the Buyer: 

• 

Attention: • 
Facsimile: • 
E-mail: • 

• 

Attention: • 
Facsimile: • 
E-mail: • 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1T1 
Attention: Director, Contract Management 
Facsimile: 416-969-6071 
E-mail: ontract.management@ powerauthority.on.ca 
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A Party may, by written notice to the other, change the recipient or the address to which notices are to be sent. 

This Confidentiality Undertaking shall be governed by and construed in accordance with the laws ol the Province ol 
Ontario and the laws of Canada applicable therein and the Parties attorn to the exclusive jurisdiction of the courts of 
the Province of Ontario. 

This Confidentiality Underta~ng may be executed in any number of counterparts and by different Parties hereto in 
separate counterparts, each of which when so executed shall be deemed to be an original and all ol which taken 
together shall constitute one and the same instrument. Delivery of an executed signature page to this Agreement by 
any Party hereto by facsimile transmission shall be as effective as delivery of a manually executed copy of this 
Agreement by such Party. 

Capitalized tenms used in this Confidentiality Undertaking and not defined herein shall have the respective meanings 
ascribed thereto in the Agreement. 

IN WITNESS WHEREOF the parties hereto have caused this Confidentiality Undertaking to be executed as of the date and year 
first above written. 

[Supplier Legal Name] 

By: 
Name: 
Title: 
I have authority to bind the corporation. 

[Name of Secured Lender] 

Per: 
Name: 
Title: 

I have authority to bind the corporation. 



EXIDBITX 
FORM OF CERTIFICATE OF INDEPENDENT ENGINEER 

Ontario PrlWPr Authority 

Date 

Legal Name of Supplier 

Name of Contract Facility 

Contract Title 

Contract Date 

Legal Name of 
Independent Engineer 

120 Ade!a!de Street Wesl 
Suite 1600 
Toronta, Ontario MSH 1T1 
T 416-967-7474 
F 416·967·1947 
www.powerauthority.on.ca 

FORM OF INDEPENDENT ENGINEER CERTIFICATE 
(COMBINED CYCLE GENERATING FACILITY) 

contract.managemenl@powerauthority.on.ca 

OPACM-Form-016 0011·12 

SUBMIT FORM BY E-MAIL TO 
coniract.management@powerauthority. on.ca 

WHEREAS subsection [No.] of the [Contract Type Short Name] Contract (the "Contract") between [Supplier Short Name] (the 
"Supplier') and the Buyer dated as of [Contract Date] provides that the Contract Facility will be deemed to have achieved 
Commercial Operation at the point in time when, inter alia, the Buyer has received a certificate (this "Certificate") addressed to it 
from an Independent Engineer containing certain statements with respect to the Contract Facility; 

AND WHEREAS [Legal Name of Independent Engineer] (the "Undersigned) acts as the Independent Engineer for the purposes 
of delivety of this Certificate; 

NOW THEREFORE, THE UNDERSIGNED CERTIFIES to the Buyer, and acknowledges that the Buyer is relying on this 
Certificate, that: 

( i) the Undersigned is duly qualified and licensed to practice engineering in the province of Ontario; 

( ii) the Undersigned is neither an employee nor a consultant of the Supplier such that the majority of either the time or 
billings of the Undersigned during the 18 month period prior to the date hereof were devoted to the Contract Facility; 

(iii) the Undersigned is not an affiliate of the Supplier nor directly or indirectly Controlled by the Supplier; 

( iv) the Contract Facility has been completed in all material respects, excepting punch list items that do not materially and 
adversely affect the ability ol the Contracl Facilily lo operate in accordance with the Contract; 

( v) the Conneclion Point of the Contract Facility is at the location specified in Exhibit A of the Conlract 

(vi) the Contract Facility has been construcled, connected, commissioned and synchronized to the IESO·Controlled Grid, 
such that 100% of the Contract Capacity for the Contract Facility is available to generate Electricity in compliance with 
Good Engineering and Operating Practices; 
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(vii) the Contract Facility has generated Electricity in compliance with all Laws and Regulations for four (4) continuous 
hours at an uninterrupted rate not less than 100% of the Contract Capacity for the Contract Facility. This requirement 
shall be evaluated based on calculation of the generator output at the Delivery Point net of any Station Service Loads, 
in accordance with the Metering Plan, and shall be satisfied if the energy output in each of the four (4) hours (in MWh), 
divided by one hour, is equal to or greater than the Contract Capacity for the Contract Facility. The Supplier 
acknowledges and agrees that the Contract Capacity for the Contract Facility and the Station Service Loads, as may 
be measured by the foregoing test, shall not be adjusted for ambient weather or other conditions whatsoever; 

(viii) it has been demonstrated the Contract Facility has completed pertorrnance testing in accordance with the American 
Society of Mechanical Engineers PTC 46 - 1996 Pertorrnance Test Code on Overall Plant Pertorrnance for a 
combined cycle gas turbine (CCGT) generation facility or other equivalent intemational pertorrnance test procedures, 
namely, [Name or pertorrnance test procedures] that has already been agreed to in advance by the Buyer, an electrical 
output, measured at the Delivery Point net of any Station Service Loads, demonstrating the maximum capacity of the 
Contract Facility and the Contract Facility has achieved the Contract Capacity for the Contract Facility. 

(ix) A copy of the pertorrnance test report in respect of the requirements ol the previous paragraph is attached as Appendix 
A to this Certificate; and 

(x) it has been demonstrated that the Contract Facility has a minimum ramp rate (being defined as the rate of increase or 
decrease in energy output that the Contract Facility is capable of achieving after start-up, synchronization to the IESO
Controlled Grid, and technically required hold points, with such interval being between the minimum load and the 
maximum continuous output rating, being the maximum continuous output rating of the plant) over a single five minute 
interval of at least [x] MW/minute, where "x" is equal to 4% of the Nameplate Capacity. 

Capitalized terms not defined in this Certificate shall have the respective meanings ascribed thereto in the [Contract Type Short 
Name] Contract. 

Signed this ---"'[0'-=ay'-'] ____ day of [Month, Year] 
[Legal Name of Independent Engineer] 

Per: 
Name: [Name] 
Title: [Title] 
I have authority to bind the corporation 

Professional Engineer Stamp of Signing Engineer 



APPENDIX A 

To Certificate Of Independent Engineer 

PERFORMANCE TEST REPORT 

[Attach Pertonnance Test Report carried out in accordance with the American Society of Mechanical Engineers PTC 46-1996 
Pertormance Test Code on Overall Plant Pertormance for a combined cycle gas turbine (CCGT) generation facility or other 
equivalent international pertonnance test procedures agreed to by the Buyer acting reasonably, demonstrating an electrical 
output, measured at the Delivery Point, net of any Station Service Loads, demonstrating the maximum capacity of the Contract 
Facility and the Contract Facility has achieved the Contract Capacity for the Contract Facility.] 

4655604.5 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 15, 2011 11:43 AM 
Silva, Joseph (ENERGY) 
Perun, Halyna N. (ENERGY) 
FW: Contract with Exhibits 

Attachments: ARCES Greenfield South with Exhibits 20090316.pdf 

Joseph, attached is the contract with the Exhibits except for Exhibit B. Exhibit B contains confidential commercial 
information from Greenfield that was used to derive the Monthly Payment that Greenfield would receive. The OPA takes 
the position that it cannot provide this information due to the confidentiality provisions of the agreement itself. I would 
suggest that we can glean the information that we need without the benefit of this Exhibit. 

Carolyn 

From: Michael Lyle [mailto:Michaei.Lyle(cllpowerauthority.on.ca] 
Sent: November 15, 201111:31 AM 
To: Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: Contract with Exhibits 

As per my phone message. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario P~wer Authority 
120 Adela de Street West, Suite 1600 
Toronto, ntario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

W !
, ,GmaterToronlo's 

2 0 ll 'g ' Top E. mployers 
C..cm<Jda's Grecn~:s. rT!'i,...! 

EmpiO)"'r< =.! 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mai! message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Perun, Halyna N. (ENERGY) 

From: Rehab, James (ENERGY) 
November 15, 2011 4:07 PM Sent: 

To: 
Cc: 
Subject: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Linington, Brenda (ENERGY); Kacaba, Jennifer (ENERGY) 
Greenfield South- Hydro One - Use of Declaration/Resolution 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 15, 2011 

Hi, Halyna- here is my best attempt to briefly address the option of requiring Hydro One (as the Transmitter for 
Greenfield South Power Corporation) to "not connect" the Greenfield South generation facility to the grid (or to 
"disconnect", if/once the connection has been made). 

Option 

• The Minister of Energy, as sole-shareholder of Hydro One Inc. ("Hydro One") may issue a shareholder 
declaration and resolution under s.1 08 of the OBCA which would: 

Pros 

o Require Hydro One not to connect Greenfield South generation facility to the transmission system; or 
o Require Hydro One not to do so until either "further notified" by the Minister or until a particular event 

(resolution of the contract issues between the generator and the OPA) has be been satisfactorily 
resolved (would still involve some notification by the Minister to Hydro One that all is satisfactorily 
resolved). 

o Require Hydro One to place the connection of this generation facility in a "low priority" position (a 
compromise position which may not send as strong a signal and would ultimately allow the plant to be 
connected, once the higher-priority projects were connected.) 

• Would stop the generator from ultimately generating electricity into the IESO-Controlled grid (transmission 
system); 

• Would send a very strong signal to the community, industry and stakeholders that the Government is extremely 
committed to relocating the plant. 

Cons 

• Requires Hydro One to conduct its operations in ways which are contrary to the "open/non-discriminatary access" 
requirements in s.26 of the Electricity Act, 1998 (which provides that every generator would normally have access 
to the grid on a level-playing field, excluding technical constraints such as lack of capacity). 

• Can't "stop construction" immediately, but will make it difficult to receive financing once lenders become aware 
and ability of Greenfield to complete may be compromised (no guarantees depending upon its ability to negotiate 
alternative financing); 

• Requires the Crown (Minister of Energy on behalf of HMO) to assume all associated risks, liabilities, (including 
litigation risks and associated liabilities re. damage awards). 

o Practically speaking, Hydro One would likely be sued jointly, with the Crown, instead of the Crown on its 
own; 

o Hydro One may balk (Hydro One Board may refuse to comply with the declaration and resolution as 
being anti 

o Minister and Crown may be open to the "misfeasance in public office" litigation challenge or challenges 
along similar lines (arguable since the OBCA declaration/resolution are designed to require Hydro One to 
conduct itself in ways that are not consistent with the Electricity Act, 1998 s.26 open access 
requirements); 

I will send other optinos identified in another email. 
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Thanks, 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 

· james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: Rehab, James (ENERGY) 
November 15, 2011 4:10 PM Sent: 

To: 
Cc: 

Rehab, James (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Linington, Brenda (ENERGY); Kacaba, Jennifer (ENERGY) 

Subject: RE: Greenfield South- Hydro One - Use of Declaration/Resolution 

See slight correction (I finished a stray sentence- thanks, Jennifer!) 

From: Rehab, James (ENERGY) 
Sent: November 15, 2011 4:07 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Linington, Brenda (ENERGY); Kacaba, Jennifer (ENERGY) 
Subject: Greenfield South - Hydro One - Use of Declaration/Resolution 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 15,2011 

Hi, Halyna- here is my best attempt to briefly address the option of requiring Hydro One (as the Transmitter for 
Greenfield South Power Corporation) to "not connect" the Greenfield South generation facility to the grid (or to 
"disconnect", if/once the connection has been made). 

Option 

• The Minister of Energy, as sole-shareholder of Hydro One Inc. ("Hydro One") may issue a shareholder 
declaration and resolution under s.1 08 of the OBCA which would: 

Pros 

o Require Hydro One not to connect Greenfield South generation facility to the transmission system; or 
o Require Hydro One not to do so until either "further notified" by the Minister or until a particular event 

(resolution of the contract issues between the generator and the OPA} has be been satisfactorily 
resolved (would still involve some notification by the Minister to Hydro One that all is satisfactorily 
resolved). 

o Require Hydro One to place the connection of this generation facility in a "low priority" position (a 
compromise position which may not send as strong a signal and would ultimately allow the plant to be 
connected, once the higher-priority projects were connected.) 

• Would stop the generator from ultimately generating electricity into the IESO-Controlled grid (transmission 
system); 

• Would send a very strong signal to the community, industry and stakeholders that the Government is extremely 
committed to relocating the plant. 

Cons 

• Requires Hydro One to conduct its operations in ways which are contrary to the "open/non-discriminatary access" 
requirements in s.26 of the Electricity Act, 1998 (which provides that every generator would normally have access 
to the grid on a level-playing field, excluding technical constraints such as lack of capacity). 

• Can't "stop construction" immediately, but will make it difficult to receive financing once lenders become aware 
and ability of Greenfield to complete may be compromised (no guarantees depending upon its ability to negotiate 
alternative financing); 

• Requires the Crown (Minister of Energy on behalf of HMO) to assume all associated risks, liabilities, (including 
litigation risks and associated liabilities re. damage awards). 

o Practically speaking, Hydro One would likely be sued jointly, with the Crown, instead of the Crown on its 
own; 
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o Hydro One may balk (Hydro One Board may refuse to comply with the declaration and resolution as 
being antithetical to its statutory mandate) 

o Minister and Crown may be open to the "misfeasance in public office" litigation challenge or challenges 
along similar lines (arguable since the OBCA declaration/resolution are designed to require Hydro One to 
conduct itself in ways that are not consistent with the Electricity Act, 1998 s.26 open access 
requirements); 

I will send other optinos identified in another email. 

Thanks, 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 15, 2011 4:10 PM 
Rehab, James (ENERGY) 

Subject: RE: Greenfield South - Hydro One- Use of Declaration/Resolution 

Thank you James 

:J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehab, James (ENERGY) 
Sent: November 15, 2011 4:07 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Linington, Brenda (ENERGY); Kacaba, Jennifer (ENERGY) 
Subject: Greenfield South - Hydro One - Use of Declaration/Resolution 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 15, 2011 

Hi, Halyna- here is my best attempt to briefly address the option of requiring Hydro One (as the Transmitter for 
Greenfield South Power Corporation) to "not connect" the Greenfield South generation facility to the grid (or to 
"disconnect", if/once the connection has been made). 

Option 

Pros 

• The Minister of Energy, as sole-shareholder of Hydro One Inc. ("Hydro One") may issue a shareholder 
declaration and resolution under s.1 08 of the OBCA which would: 

o Require Hydro One not to connect Greenfield South generation facility to the transmission system; or 
o Require Hydro One not to do so until either "further notified" by the Minister or until a particular event 

(resolution of the contract issues between the generator and the OPA) has be been satisfactorily 
resolved (would still involve some notification by the Minister to Hydro One that all is satisfactorily 
resolved). 

o Require Hydro One to place the connection of this generation facility in a "low priority" position (a 
compromise position which may not send as strong a signal and would ultimately allow the plant to be 
connected, once the higher-priority projects were connected.) 
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• Would stop the generator from ultimately generating electricity into the IESO-Controlled grid (transmission 
system); 

• Would send a very strong signal to the community, industry and stakeholders that the Government is extremely 
committed to relocating the plant. 

Cons 

• Requires Hydro One to conduct its operations in ways which are contrary to the "openlnon-discriminatary access" 
requirements in s.26 of the Electricity Act, 1998 (which provides that every generator would normally have access 
to the grid on a level-playing field, excluding technical constraints such as lack of capacity). 

• Can't "stop construction" immediately, but will make it difficult to receive financing once lenders become aware 
and ability of Greenfield to complete may be compromised (no guarantees depending upon its ability to negotiate 
alternative financing); 

• Requires the Crown (Minister of Energy on behalf of HMO) to assume all associated risks, liabilities, (including 
litigation risks and associated liabilities re. damage awards). 

o Practically speaking, Hydro One would likely be sued jointly, with the Crown, instead of the Crown on its 
own; 

o Hydro One may balk (Hydro One Board may refuse to comply with the declaration and resolution as 
being anti 

o Minister and Crown may be open to the "misfeasance in public office" litigation challenge or challenges 
along similar lines (arguable since the OBCA declaration/resolution are designed to require Hydro One to 
conduct itself in ways that are not consistent with the Electricity Act, 1998 s.26 open access 
requirements); 

I will send other optinos identified in another email. 

Thanks, 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: Rehob, James (ENERGY) 
November 15, 2011 4:30 PM Sent: 

To: 
Cc: 
Subject: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Kacaba, Jennifer (ENERGY); Linington, Brenda (ENERGY) 
Greenfield South- Option- Non-Binding Directive (OEB) 

Hi, Halyna, a further "communications-based" option does exist involving the use of an OIC and Directive made under 
OEBA s.27. 

Option 

• Minister of Energy could issue OIC and Directive to OEB clearly indicating that its intention is to proceed with gas 
generation facilities in a manner which is sensitive to the concerns of the public and communities in which such 
facilities are placed, and is preparing to embark upon a study [or whatever step is required.] 

Pros 

o This clearly communicates to the OEB and all regulated stakeholders (including Greenfield South, the 
OPA and Hydro One) that we are entering a time of flux in terms of Government's energy policy relating 
to the location of natural gas plants generally 

• Would send a very strong message to the OEB and the entire electricity sector, and through the OEB to the 
public, regarding current Government policy approaches to gas generation; 

o OIC's and Directives to the OEB represent authoritative positions of Government are normally accorded 
a very high profile; 

• The OEB might consider taking regulatory steps (such as reviewing license conditions of affected gas generators, 
such as Greenfield), as it works out how it will implement the directive. 

Cons 

o The OEB may hold proceedings to determine how best to implement or address the direction, giving the 
Government's even step more profile. 

o OJ Cas and Directives are published in the Ontario Gazette and are therefore recognized as authoritative 
legal instruments, even if somewhat general in nature. 

o Note: Energy LSB's position is that this OIC and Directive authority does not empower the Minister to 
require the OEB to take specific steps but is a policy directive designed to articulate the government's 
general policy to the OEB. 

• This OIC and Directive-making authority is general in nature and does not require the OEB to take specific steps: 
o Would not be recommended as an instrument capable of requiring the OEB to review or suspend an 

existing license such as that issued to Greenfield South 
o Could not stop construction immediately. 
o Does raise the spectre of the "misfeasance in public office" argument, though perhaps less acutely since 

no direct action would be taken against any particular generation facility using this instrument; 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
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This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: Rehab, James (ENERGY) 
November 15, 2011 4:58PM Sent: 

To: 
Cc: 

Rehab, James (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Kacaba, Jennifer (ENERGY); Linington, Brenda (ENERGY) 

Subject: RE: Greenfield South- Option -Binding Directive Under OEBA s.27.1 

Privileged & Confidential 

Hi, Halyna, as requested, here is an Option reflecting the use of an OEBA s.27.1 OIC and Directive. This Directive, if 
accepted by the OEB as "legal" (within the statutory authority of the Minister to issue) would require the OEB to take 
specific steps- however, it is a very risky option because it (i) does not appear to be within OEBA s.27.1 unless we can 
somehow connect the license revocation to either "energy conservation, load management, energy efficiency, or the use 
of cleaner energy sources including alternative or renewable energy source." Discussions with the client (Ryan King) on 
these elements has been quite consistent in the negative about its availability to this point. 

Option 

Pros 

o Minister of Energy could issue an OIC and Directive to OEB requiring that the OEB revoke or suspend the 
generator, Greenfield South's, license to (i) generate or (ii) to sell electricity into the IESO controlled-grid: 
-OEB must follow the steps required of it in directive unless it challenges the authority or the issuance of 
same; 

• Would send a very strong message to the OEB and the entire electricity sector, and through the OEB to the 
public, regarding current Government policy regarding the Greenfield South power plant; 

• The OEB would be required to follow the steps prescribed by the Directive and to act in accordance with it (e.g. 
revoke or suspend the license) so long as the DEB did not contest the Minister's jurisdiction to make the Directive 
in light of the legal tension between his authority under OEBA s.27.1 and the DEB's own independent licensing 
authority under s.57. 

• The OEB may consider suspending the license while it considers taking regulatory steps (such as reviewing 
license conditions of Greenfield South), as it works out how it will implement the directive. 

Cons 

o The OEB may hold proceedings to determine how best to implement or address the OIC and Directive, 
giving the Government's step Directive more profile and buying more time. 

o OJ Cas and Directives are published in the Ontario Gazette and are therefore recognized as authoritative 
legal instruments, even if somewhat general in nature. 

o Would make even interim financing and long-term financing difficult to sustain since the license to 
generate is a very important approval required to sustain future income of the plant. 

o Note: Energy LSB's position is that this OIC and Directive authority may not be authorized in these 
circumstances. If the OEB challenges the authority, seeks the opinion of the Divisional Court to review 
the jurisdictional matter, or otherwise fails to implement the OIC and Directive it could be very 
embarrassing for Government. 

• This OIC and Directive-making authority is specific in nature but would not necessarily immediately halt 
construction. 

• Energy LSB's position is that this OIC and Directive authority may not be authorized in these circumstances. 
o If the OEB challenges the authority, seeks the opinion of the Divisional Court to review the jurisdiction of 

the Minister to issue, or otherwise fails to implement the OIC and Directive, it could be very embarrassing 
for Government. 

o Does raise the spectre of the "misfeasance in public office" argument, though perhaps less acutely since 
no direct action would be taken against any particular generation facility using this instrument; 

o Greenfield South or any other interested party may choose to JR the issuance of the OIC and Directive 
based on the jurisdictional issues provided for above (unless a very solid link to one of the main elements 
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-e.g. load management or the promotion of conservation or renewable energy) can be found and 
justified. 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
November 15, 2011 6:24 PM 
Kovesfalvi, Sylvia (ENERGY); Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY); Gemmiti, Paola (ENERGY); Silva, 
Joseph (ENERGY); Kulendran, Jesse (ENERGY); Nutter, George (ENERGY) 
RE: Updated QA . 
QA-repudiationNov15(gas-plant%20siting).620pm[LSB].doc 

Please see proposed changes in the attached. 

We should probably also revisit the Scenario A and B distinction. We now know that the OPA will only advise Greenfield 
that it is not proceeding with the contract. As such, I'm not sure that I see any ongoing distinction between the 2 scenarios 
as we had previously distinguished them, except possibly to the extent that some discussions continue to occur between 
the OPA and Greenfield or don't- it seems like these are the more realistic scenarios at this point. 

Carolyn 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: Tue 15/11/2011 5:24 PM 
To: Jennings, Rick (ENERGY); King, Ryan (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY); Gemmiti, Paola (ENERGY); Silva, Joseph (ENERGY); 
Kulendran, Jesse (ENERGY); Nutter, George (ENERGY) 
Subject: Updated QA 

Hi-

Attached are updated QNmessaging based on incorporating a gas-plant siting review in Minister's statement. 

Once I've incorporated your comments, will share with MO and then OPA. 

Thank you. 

Sylvia 
7-4334 
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Greenfield Contract Termination {Repudiation) 
November 154, 2011 (44~1-7-oml 

MEDIA PROTOCOL 

Generally the Minister's Office responds to strategic questions and OPA responds to operational questions. 

Strategic- Minister's Office (Minister or Erika Botondl 

• Government's decision to relocate the plant 
• Government's commitment to relocate the plant. 

Ooerational- OPA {Colin Andersen or Kristen Jenl<ins) 

• Status of contract negotiations, and process for finding another site 
• History of Greenfield site selection (required approvals, public consultation, etc). 

Process 

• The OPA immediately notifies the Ministry of Energy of any Greenfield-related media call (Communications Director, Media 
Manager and Spokesperson). 

• The Ministry immediately notifies Minister's Office, Deputy Minister's Office, Legal and Cabinet Office. 

• The OPA submits proposed responses; the ministry secures approvals (Cabinet Office, DMO, Legal, Policy). 

• The Minister's Office confirms who responds and how (phone/email). 



WHO SAYS WHAT- General Guidelines 

MINISTER OPA 

Key Messages SCENARIO A~ If OPA sends letter to Greenfield South advising 
unsuccessful negotiations lead to termination {2-steQ 
approach} 

The OPA is in negoUations with Greenfield South. We are in discussions with Greenfield South. 

1 understand the OPA has notified Greenfield South that it will not be We have notified them that we will not be 
. proceeding with the contract proceeding with the contract. 

It is our expectation that Greenfield South will stop construction at It is our expectation that Greenfield South will stop 
the site. construction at the site. 

SCENARIO B - If Contract is Terminated 
After pursuing discussions to reach a negotiated 

• 

1 understand the OPA has had discussions with the developer- agreement, we have notified Greenfield South that 
Greenfield South. The OPA has notified Greenfield that the OPA Is the OPA is not proceeding with the contract. 
not proceeding with the contract. 

We are seeking to continue discussions with 

. The OPA will look for another site for the gas plant. Greenfield South on next steps. We cannot provide 
any additional information on these discussions at 

The government will continue to ensure that the best IntereSts of this time. 
Ontario's communities and ratepayers remain the primary priority. 

We will/oak for another site for the gas plant. 

Once potential sites have been identified, the public 
will be consulted before a final decision is made. -

-
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SCENARIO C -If letterfletters become public 

Despite OPA's best efforts, a SHGoessh;l--negotiations were not 
successful-eeuld-nef.-Be--reaehed. 

OPA has decided that the contract wm come to an end and we 
support their decision. 

The government is committed to relocating this plant. It is in the 
ratepayer's interest to stop construction of this plant as soon as 
possible. 

lt is also in the interest of Ontario's economy to resolve this as 
quickly as possible. We need to reassure electricity developers and 
investors that Ontario remains a good place to make energy 
investments. 

Gas-fired generation hasis an important and cost-effective role in 
building a cleaner, more modern electricity system that meets 
Ontario's energy needs. 

To ensure Ontario is following best practices. the government will 
review the gas·Plant sitina process. It llas already started to 
investigate how siting is dealt with in other juriscjictions and this 
investigation will continue.~ 

The government remains committed to providing a strong, stable 
supply of electricity for Ontario. We also remain committed to 
pFGviEiing-supJO!OFt-to those making investments in Ontario's electricity 
system. 

The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

Despite our best efforts, a successful negotiation 
could nat be reached. 

We have decided that the contract will come to an 
end and appreciate the government's support. 

The government is committed to relocating this 
plant. It is in the ratepayer's interest to stop 
construction of this plant as soon as possible. 

It is a/so in the interest of Ontario's economy to 
resolve this as quicl<ly as possible. We need to 
reassure electricity developers and investors that 
Ontario remains a good pface to make energy 
investments. 

Gas~fired generation hais an important and cost· 
effective role in building a cleaner, more modem 
electricity system that meets Ontario's energy 
needs. 

We share the government's commitment to 
ratepayer value. 

We-hope-to-continue-discussions-with·the-deve!oper 
te-aFFive-a/-a--1-'-esei/J#eMair-te-al/--paFtie&; 
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~ 

What does/do these It/they mean negotiations had stalled and the OPA 
letters mean? It/they mean the government supports OPA 's decision to teFmiAale recognized the best next step for all parties involved 

not proceed with the contract with Greenfield South. -ratepayers, the developer and OPA- was not tto 
proceed with terminate·the contract. The OPA 
decided to terminate· not to proceed with the 
contract and the government indicated their support. 

Does this mean 
construction stops That is what we asked and that is our expectation. 

Immediately? That is what the OPA asked and that ls our expectation. 

What kind of penalty The developer will not be able to recover its costs of 
does the developer The developer will not be able to recover its casts of ongoing ongoing construction. We have asked them to stop 
face if they don't stop construction. We expect Greenfield to stop construction. and that it our expectation. 
construction? 

Why did negotiations 
We could not reach an agreement. fail? 

The OPA and the developer could not reach an agreement. 

How long did the OPA We have been speaking frequently with the 
give it? How I understand the OPA and developer have been speaking frequently developer for the past month. 
extensive have the for the past month. 
discussions been? 
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I 
There's been strong 
and persistent This is a unique case and these circumstances do 

opposition in other This is a unique case and these circumstances do not apply to other not apply to other contracts or issues. 

communities- contracts or issues. 

Northern York Region 
for example, yet those 
plants are proceeding. 
Why are you stopping 
this one? 

I 
What does- 11 most It means that we will sit down together to determine 

I appropriate way to It means that we will sit down together to determine how to share the how to share the cost of Ganceflin[]QJ__QroceediQg 
cost of cancelling not proceedina with -the contract, giving full v..!.il.Q_the contract, giving full recognition to ratepayer allocate compensation recognition to ratepayer value and contractual obligations. value and contractual obfigations. 

between the OPA and 
CrOwn" mean? 

I Exactly how much .is it We-.hef}e-te--st-aFt-Aef]e#a#er:ts-seeR~ We are 
going to cost to cancel That has yet to be determined. The- OPA is committed to resolving committed to finding a fair resolution that upholds 

this contract? this matter with ratepayer value top of mind. ratepayer value. 

How longwill We will take the time needed to find a fair solution. 

settlement The OPA will take the time necessary to come to a fair resolution. 

negotiations take? Is 
there a drop-dead 
date? 

Are these letters 
precedent-setting? No. Such letters are not precedent~setting. Our 

Has the Ministry or No. Such letters are not precedent~setUng. agency conducts business on behalf of the people 

OPA sent similar Our government conducts business on behalf of the people of of Ontario. We do so in an open and transparent 
Ontario in an ooen and transparent manner. manner. 
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letters before? 

Contract Termhiation 
SCENARIO A 

I 
Has the contract been 

No. We are in discussions with Greenfield South. 
No, however if negotiations are not successful, the OPA has notified We have notified them however that if our 

terminated? Greenfield South that it will not be proceeding with the contract. In negotiations are not successful, we will not be 
the meantime, the OPA has asked Greenfield South to stop proceeding with the contract. In the meantime, we 
construction at the site. have asked Greenfield South to stop construction at 

the site. 

I 
1 Who terminated the SCENARIO 8 AND C 

contract? After pursuing discussions ta reach a negotiated 

I 
agreement, we have notified Greenfield South that 
the OPA is nat proceeding with the contract. 

Why was .the contract Following discussions with Greenfield South, OPA decided that not 
terminated?· Were proceeding with the contract would best serve the public's interest. 

I other solutions not Contract negotiations are commerclafly sensitive. 

viable? These discussions are confidential. We will 
continue to negotiate in the best interests of 

I Contract negotiations are commercially sensitive. These Ontarians. 
discussions are confidential. We are confident the OPA Is working 
in the best interests of Ontarians. 

Did the OPA terminate The government has been clear that it is committed 
the contract at the relocating the plant. Given the government's 

I government's commitment, and following discussions with 
request? . Greenfield South, we decided not proceeding with 

The OPA, as the contract holder, has been in discussions with the contract was the appropriate next step. 
Greenfield South to resolve this matter in the best Interests of 
Ontarians. Following discussions with Greenfield South, OPA Our goal has been to resolve this matter in the best 
decided that not roceedin with the contract best serves _I~ interests of Ontarians. We believe this decision 
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Why wasn'tthe 
J contract · 

terminated sooner? 

If the OPAls 
terminating the 
contract, hoW can you 
getthe company to 
work with .the OPA to·· 
relocate the site? 

Will Greenfield .South . 
be the,company to . 
build the relocated 
plant? Do you have 
aSsurances· from them 
on that? 

Will you put this back 
out to tender? 

What Is the process 
for finding.another · 
site? ' 

' 

'' .· ,' 

public's interest. We support the OPA's decision. 

Discussions began as soon as they could between OPA and 
Greenfield South. This decision is the result of those discussions. 

The OPA will pursue further discussions with Greenfield South and 
we expect them to find a satisfactory resolution. 

The OPA will pursue further discussions with Greenfield South to 
find a satisfactory resolution. 

The OPA will pursue further discussions with Greenfield South to 
find a satisfactory resolution. 

The OPA is best able to answer this. We can confirm that the site 
selection will include public consultation. 

best serves the public interest. Contract 
negotiations are commercial sensitive and we 
cannot say more than that. 

We initiated discussions with Greenfield South !as 
soon as tftev could we reGeived-the-Minlster-'s-lette( _ 
aslfiRg-us-to-i:Jegin--disaus-sien-s. Not proceeding with 
the contract is the result of these discussions. 

We will pursue further discussions with Greenfield 
South. 

We expect to continue discussions with Greenfield 
South and hope to reach a satisfactory resolution. 

We expect to continue discussions with Greenfield 
South and hope to reach a satisfactory resolution. 

This will require further consideration, but we will 
consider focal generation needs and transmission 
and distribution support. Once options are identified, 
the public will be consulted. 
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How come you've 
These are two very different situations. Southwest cancelled the plants In 

Mississauga and 
GTA 's local reliabf/ity issues can be addressed 
through building transmission. Transmission 

Oakville but not in projects were rejected by the people of Northern 
Northern York These are two very different situations. The OPA has advised that York Region, and a generating facility is required 
Region? Southwest GTA'slocal reliability issues can be addressed through immediately in the region to meet North American 

I 
building transmission. Transmission projects were rejected by the standards for reliability. 
people of Nnorthern York Region, and a generating facility Is 
required Immediately in the region to meet North American 
standards for reliability . 

. . 

Gas-Siting Review 
. 

What does this review· Our government works hard to incorQorate -and often- establish .OPA messaging to all g_uestions related to g_as-. ,._ 

Involve and how long best·Qractices-ln our activities;- This ls-Qart of our commitment to-- · g_/ant siting·Q_rocess:·- .......... ..... 

delivering value for monev to the people of Ontario. 
will it take? · The government is leading this initiative and is best 

!Fo~matl~d:···f~~t~- Bold ... -.......... ____ ----- ..... ) 
;-- --~=====-=-~--- ··.-=-, 
1 Formatted: Font: Bold J . ' . . - --- "·····~" -- 1 
1. Formatted: ~_e_!! 

Eerlier this year the Minisi[Y beaan to investigate how gas Qlants are able to answer )!_Our questions. 
esited in other /urisdictions. We will continue this investiaalion and 
b2sed on our findings. make changes to our existing grocesses. We ··----- -- --
wi!! t[Y to do this as guickly as QOssible: We are gleased "tO he.,l2 "nle government's aaS~Ql8nt .. 

!f~rm-~tl·~~-F~-~1:~- .. {~1~~····---·- --· ~1 

. 
siting review as required. 

Will l!OUr findings be 
Yes they will. made public? 

Will the OPA be No. This will be a government review. The OPA will certainly 
leading this review?,_, ___ Qrovide their inQut. ~· ......... _ 

-~~ -··--·- ......... ~~ ........ ---- -···-·-··-------- ........................... ............. 
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1 Why are you starting 
the review now? ~ 

Why didn't you Initiate 
a i'evlew for Northern 
York, or Oakville or 
Misslssauga? 

Will a new site be 
named after the 
review- or before? 

·. 

Will the review affect 
the QUblic consultation 
process? 

.1. •• - ---- -· ------- """"""'" . -----
Will the review 
findlngs·affect other 
gas giant locations? 
. · . 

What has the gas 
siting grocess been to 
date? 

. 
How was the 
Mississauga site 
picked? 

This is something that we have bet::n considering for some time. 
"Gfv8ri tlii:! ·1i88d 'to"-flil-d·a-·rleW lOCatiOn- for thiS. Cja·s ·oiili-it, we thought 
~~- WO'LIICf Start With. a t8Vj6Vi 

f:\11-of-these-plan-ts-had .. been- part-of -lonaj:lr-tefm-p lanning-a nd -all 
E§§HiFee!--a§pFeVals-were In elae&.---1~11 of these giants had been 
glanned for a long time. In Mississauga's case. circumstances 
changed- as they clid for Oakville. The Nnorthern Yorl1 community 
had voted against tile transmission alternative and need the planUQ 
meet local requirements. 

We will complete the review before namino the site. 

li'.? too 129-J]yJ_Q_§i?..YJww the my_L~_w_will aJi!2.QL!;:J!H~ntp _ _rgce_~-~~.9-~_Ei 
l'illOW public consulta..!Lon will remain a l~cornQ._one_nLof any si!.ill9 
exercise . 
····-·- --····· - ........ - - -----

No. The findirlillLQf.our review wlll a_gp!y to future site selection only. 

A rigorous_ process is in gtace_today thatJnvolves .oum~rous __ . . ... 
aoorovals including zoning. environmental asss,u~,§iment aQprova!s 
and~ QUbfic COilSU1tatiOI1S:J§Rd-0At-aFio--MHAiGiQai-BeaF9---ager:eVrtl. _____ 
Sites are selected based on local generation requirements, 
transmission cap_abilily envlronmer1tal need_~ .?nd. cost: __ 

The site was selected based on lq_Q_e_Lg_enerati.Q.o _ _c§guirements anc! 
available o~!ions. Tl1e site was located in a predominanii:-L industrial 
area. bounded bv a railway !!ne, transmission corridor and the 
Qld_een Elis<?bet)J_H_iqtrwqy_,_ It wa_s sel~g1ed __ be_cause it w_a~ zone_Q_ for 

--- ---- ·----

·- ------------ . - ·-
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industrial activitv. including oower oeneration. 

• Will this review be 
r Form~tted: Font: Bold __________ _) 

limited to gas g:lants Yes. Gas~fired generation is hel(;!ing our 12rovince reglace coal with 
ani~- and If so~ wh~? cleaner sources of Qower. As it is glayina an increasingly imQortant 

role in our energy mix. we believe it is Qrudent to review our existing 
Qractices to ensure we continue to follow best (;!ractices. Processes. 
like evervlhinq else. evolve. 

Our aovernment recently established the most conservative set-
backs for wind at 550 metres, based on current indusi!Y Qractices. 

Construction SCENARIO A SCENARIO A 

Now that the OPA has My understanding is that the OPA has notified the developer that it We have notified Greenfield South that we wiff not 

terminated the will not be proceeding with the contract. The OPA has asked the be proceeding with the contract and asked 

contract, will work 
developer to stop work at the site. Greenfield to stop construction. We have made it 

clear that Greenfield is financially liable if 
stop at the site? construction continues. We wiff pursue further 

I . discussions about stopping work at the site. 

I 
SCENARIO 8 & C SCENARIO 8 & C 

My understanding is that the OPA has notified the developer that it is The government is best able to answer this 
not proceeding with the contract. The OPA requires the developer question. 

I Williegislatlon be 
to stop work at the site. 

We have notified Greenfield South- that we are not 
required to stop Legislation is an option, however, the best option, and the one we proceeding with the contract. We have stated that 
construction? are choosing at this time, is to have the OPA work with Greenfield we require Greenfield to stop construction. We have 

South to find satisfactory resolution. made it clear that Greenfield is financially liable if 
construction continues. We will pursue further 

---- ~~ - ___!!is our expE;J~:;tati__S!_n the 0~-~- and Greenfie!·~·--~-outh will work 
·---

dlscus_~~ons about ~topping work at the site, and 

10 
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• 

' 

I together to find a satisfactory resolution. hope to reach a satisfactory resolution.-:: 

I 

I Minister, your 
The best option, and the one we are choosing at this time, is to have The government is best able to answer this 

spokesperson said 
the OPA work with Greenfield South to find satisfactory resolution to question. 
the site. 

that legislation was 
not needed, Is this 
true? 

. 

Contract Value 
. . 

Why should anyone The government and our agencies have successful track records for Our agency has a successful tracl< record for 

want to contract with negotiating and fulfilling contracts in the best interest of Ontario negotiating and fulfilling contracts in the best 

OPA or government taxpayers. This Is a unique case and these circumstances do not interest of Ontario ratepayers. 

after this? 
apply to other contracts or issues. 

. 

Like any other business, energy partners work together to r8spond This is a unique case and these circumstances to 

to changing conditions. Contracts are renegotiated or terminated on not apply to other contracts or issues. 

a small and large scale across businesses of all types. 

What's the status of Discussions with T ran sCan ada continue. We do not have an update 
Discussions with TransCanada continue. We do not 

negotiations with at this time. 
have an update at this time. 

TransCanada? 

Will the cost of these 
Our government is committed to conducting business In an open Contracts are commercially sensitive. It is up to the 

contract cancellations 
and transparent manner. We will provide what we can when we 
can. 

developer to determine what they are willing to 

be made public make public and when. 

knowledge at some 
time? 

11 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 15, 2011 7:56 PM 
Perun, Halyna N. (ENERGY) 
Update 

Colin's meeting went well. OPA now working on a revised term sheet in the form of an 
agreement that they hope to get to E tomorrow. Mike is encouraging .that this go between 
lawyers, as he thinks the· outside counsel have a good relationship. 

Key term is coverage of carrying costs, which could take form of draw down letter of credit. 
Could be up to $50M tho OPA says this is high. Would cover expenses payable and other 
immediate liabilities. This would buy stop construction and 60 days to negotiate resolution. 
The complication is E is interested in relocation - unlikely to be resolved in 60 days. 

Not clear if further letter will be required - will depend on events over next couple of 
days. 

Lastly, Mike said CO is really pushing other options like those we worked up today. Apparent 
fixation on OEb and IESO options. I think our strategy was good of not being overly 
optimistic. 

We should loop back with Mike tomorrow for an update on the term sheet. 

Carolyn 

1 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 15, 2011 8:14 PM 
Perun, Halyna N. (ENERGY) 
Re: Update 

Will send this to you again without the comment about our advice in case you want to forward. 

----- Original Message ----
From: Calwell, Ca1·olyn {ENERGY) 
To: Perun, Halyna N. {ENERGY) 
Sent: Tue Nov 15 19:55:59 2011 
Subject: Update 

Colin's meeting went well. OPA now working on a revised term sheet in the form of an 
agreement that they hope to get to E tomorrow. Mike is encouraging that this go between 
lawyers, as he thinks the outside counsel have a good relationship. 

Key term is coverage of carrying costs, which could take form of draw down letter of credit. 
Could be up to $50M tho OPA says this is high. Would cover expenses payable and other 
immediate liabilities. This would buy stop construction and 60 days to negotiate resolution. 
The complication is E is interested in relocation - unlikely to be resolved in 60 days. 

Not clear if further letter will be required - will depend on events over next couple of 
days. 

·Lastly, Mike said CO is really pushing other options like those we worked up today. Apparent 
fixation on OEb and IESO options. I think our strategy was good of not being overly 
optimistic. 

We should loop back with Mike tomorrow for an update on the term sheet. 

Carolyn 

1 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 15, 2011 8:16PM 
Perun, Halyna N. (ENERGY) 
Update 

Colin's meeting went well. OPA now working on a revised term sheet in the form of an 
agreement that they hope to get to E tomorrow. Mike is encouraging that this go between 
lawyers, as he thinks the outside counsel have a good relationship. 

Key term is coverage of carrying costs, which could take form of draw down letter of credit. 
Could be up to $50M tho OPA says this is high. Would cover expenses payable and other 
immediate liabilities. This would buy stop construction and 60 days to negotiate resolution. 
The complication is E is interested in relocation - unlikely to be resolved in 60 days. 

Not clear if further letter will be required - will depend on events over next couple of 
days. 

We should loop back with Mike tomorrow for an update on the term sheet. 

Carolyn 

1 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
November 15, 2011 9:24PM 

To: 
Cc: 

Lindsay, David (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY) 
Calwell, Carolyn (ENERGY) 

Subject: Fw: Update 

Privileged and Confidential 

Please see below - Mike asked one of us to call him for an update -

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message ----
From: Calwell, Carolyn (ENERGY) 
To: Perun 1 Halyna N. (ENERGY) 
Sent: Tue Nov 15 20:15:46 2011 
Subject: Update 

Colin's meeting went well. OPA now working on a revised term sheet in the form of an 
agreement that they hope to get to E tomorrow. Mike is encouraging that this go between 
lawyers, as he thinks the outside counsel have a good relationship. 

Key term is coverage of carrying costs, which could take form of draw down letter of 
credit. Could be up to $50M tho OPA says this is high. Would cover expenses payable and 
other immediate liabilities. This would buy stop construction and 60 days to negotiate 

·resolution. The complication is E is interested in relocation - unlikely to be resolved in 
60 days. 

Not clear if further letter will be required - will depend on events over next couple of 
days. 

We should loop back with Mike tomorrow for an update on the term sheet. 

Carolyn 

1 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Calwell, Carolyn (ENERGY) 
November 16, 2011 12:48 PM 

To: 
Subject:· 
Attachments: 

Perun, Halyna N, (ENERGY); Rehab, James (ENERGY) 
FW: Greenfield Presser 
photo.jpg 

.·The attached gives us a good sense of the construction to date. 

Carolyn 

~----Original Message7----
From: Kovesfalvi, Sylvia (ENERGY} 
Sent: November 16, 2011 12:41 PM 

_To: @CAB-Issues 
Cc: McMichael, Rhonda (CAB); Calwell, Carolyn (ENERGY) 
Subject: Greenfield Presser 

-----Original Message-~---
From: cayley, Daniel (ENERGY) 
Sent: November 16, 2011 12:36 PM 
To: Botond, Erika (ENERGY); Dunn, Ryan (ENERGY); Kett, .Jennifer (ENERGY); Kovesfalvi, Sylvia 
(ENERGY); Morton, Robert (ENERGY); King, Ryan (ENERGY}; Sharkawi, Rula (ENERGY); Nutter, 
George (ENERGY); Kulendran, Jesse (ENERGY) 
Subject: RE: Greenfield Presser 

Please see attached photo of the Greenfield South construction site. This was taken from the 
location where the presser was held. 

Daniel Cayley 

Issues and Media Offcier 

Communications Branch 

Ministries of Energy .and Infrastructure 

Office: (416).325-0781 

BB: (416) 347-4677 

daniel.cayley@ontario.ca 

P Please consider the environment before printing this e-mail 

1 





·To: Bot.ond, Erika (ENERGY); Dunn, Ryan (ENERGY); l<ett, Jennifer (ENERGY); Kovesfalvi, Sylvia 
(ENERGY); Morton, Robert (ENERGY); King, Ryan (ENERGY); Sharkawi, Rula (ENERGY); Nutter, 
George (ENERGY); Kulendran, Jesse (ENERGY) 
Sent: Wed Nov 16 11:03:26 2011 
Subject: Greenfield Presser. 

Hi all, . 

I'm at the site but I don't see MPP Fedeli. A few people are standing around waiting. 

I' 11 !}rovide ari update shortly. 

Daniel 

3 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
November 16, 2011 1:14 PM 
King, Ryan (ENERGY); Rehab, James (ENERGY) 
Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Revised options deck 
GS Options on Site.16 11 2011.ppt 

We had the opportunity to take the DM through the Greenfield options deck this morning and to discuss compensation 
and site issues. The DMO is now trying to schedule a briefing for the Minister, which could happen as early as tomorrow 
morning. Would you please take a look at the attached revised deck and provide your comments? The changes aren't 
intended to fundamentally revisit the approach but rather are supposed to clarify- if that hasn't happened, please let me 
know. The DMO is looking for the revised deck by end of day. My apologies for the short turn around. 

Thank you! 

Carolyn 

This communication may be solicitor/client privileged and contain confidential infonnation only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and pennanenlly delete the message and all attachments. Thank you. 

1 
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Options 
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Minister's Briefing 
Confidential/Solicitor Client Privileged 

November 17, 2011 
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MINISTRYOF ENERGY 
..................... , .......................................................................................................................................................................................................................................................................................................... . 

Issues 
.......................................................................................................................................................................................................................................................................................................... , ..................... .. 

• Next steps to resolve the Greenfield South gas plant require 
the government and the OPA to determine: 

1. what compensation Greenfield South should receive for 
termination of the contract; and 

2. what will happen with the Greenfield South site 

• These issues inform both negotiations with Greenfield 
South and, potentially, draft legislation 

• All options are not equally feasible and may need to be 
adjusted depending on circumstances 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

r"~ 

Vontario 
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MINISTRYOF ENERGY 
................................ , ................................................................................................................................................................................................................................................................................. . 

Compensation 
............................................................................................................................................................................................................................................................................................................................... 

e There are at least 3 options to address 
compensation: 

1. Formula based on provable costs incurred by 
Greenfield South 

2. Fixed amount based on estimated costs 
incurred by Greenfield South 

3· Referral to a third party arbitrator for 
determination of compensation 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

r'):..: 

t?ontario 

! 
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MINISTRYOF ENERGY 

Compensation , 
.................................................................................................................................................................................................................................................................................................................................. : 

• Compensation is assumed to include: 
• Sunk costs of construction and equipment 
• Costs paid to terminate construction and equipment 

contracts 

• Soft development costs, such as engineering, design, 
surveys, and legal fees 

• Costs of securing the site once construction stops 
• Compensation could include: 

• Lost profits 
• Costs of acquiring the site 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

r'):-, 

Vontario 
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MINISTRYOF ENERGY 
........................................ '.. . ........................................... "" .. ' ................................. "" ... '." ....................................... ' .... """.' ............... , .......................... ····· ......................... " ... ' .... " ................................. " ... ~ 

Option 1 - Formula based on costs incurred 
····································································································· ························································································································································································································· 

• Greenfield would receive compensation for reasonable costs incurred in 
developing the project based on costs that it could prove through 
invoices and other documentation and, potentially, audit 

• A formula could define "reasonable costs" and the time periods in 
which those costs were incurred 

• Pros 
• Places onus on Greenfield South to prove its costs 

• Payment would be based on verifiable information 

• This approach was taken in the Adams Mine Lake Act, 2004 

• Provides a rational basis for negotiations 

• Cons 
• Negotiations could become bogged down in settling a formula without getting to 

the application of the formula 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

r-~ 

Vontario 
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MINISTRVOF ENERGY 

Option 2 - Fixed Amount . 

• Greenfield would receive compensation based on an 
amount determined by the OPA. This amount would be an 
estimate of costs to the date of termination of the contract, 
without verification from Greenfield South 

• Pros 
• An amount could be determined quickly 
• Could be used as a tactic in the context of legislation to advance 

negotiations 

• Cons 
• Would require implementation through legislation. 

- Greenfield would not agree to an amount imposed by the OPA or the 
government 

• Appears arbitrary and unfair 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

I"):-, 

Vontario 
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MINISTRVOF ENERGY 
......................... ,. ..................................................................................................................... , .......................................................................................................... , ....................................... . 

Option 3 - Referral to Arbitrator 
................................................................................ ., ............................................................................................................................................................................................................................................. . 

• An arbitrator could be appointed to resolve compensation 
either with consensus of Greenfield South or through 
legislation 

• Pros 
• Provides for resolution of compensation through an independent third 

party 

• Allows for fair, impartial assessment of the amount of compensation 

• Cons 
• Could result in a lengthy process, although process could be negotiated or 

legislated 

• Once arbitration commences, the ability of the OPA and the government to 
control the process is reduced · 

CON Fl D ENTIAL/SOLI CITOR-CLI ENT 
PRIVILEGED 

r'):..., 

Vontario 
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MINISTRYOF ENERGY 

- ~~~ ;;~~~~~ ~i~~ - I 
.................................................................................................................................................................................................................................................................................................................................. ; 

• There are at least 3 options to address the project 
site, which is a brownfield in a mostly industrial 
and commercial area: 

1. Acquire the site 

2. Greenfield retains the site 

3· Engage the City of Mississauga to seek its 
interest in acquiring the site from Greenfield 
South or contributing to compensation to 
Greenfield South 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

r-~ 

Vontario 
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MINISTRYOF ENERGY 
................................................................................................................................................................................................................................................................................................................ , ............... . 

Site Option 1 - Acquisition 
................................................................................................................................................................................................................................................................................................................................. 

• Infrastructure Ontario or Ontario Power Generation 
acquires the site "as is" from Greenfield South 

• Greenfield is compensated in the manner determined 
above and for the fair value of the land 

• Pros 
• Quick to implement 

• Costs of demolition and site restoration, if necessary, are deferred 

• Site becomes available for public use or for resale 

• Cons 
• Costs of security of site 

• May be perceived as expropriation, even if Greenfield is a wiling seller 

CONFIDENTIAL/SOLICITOR-CLIENT 

PRIVILEGED 

r-~ 

Vontario 

. ! 
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MINISTRVOF ENERGY 
............................................................................................................................................................................................................... ., ................................................................................................................... \ 

I Option 2 - Greenfield retains site I 
L ................................................................................................................................................................................................................................................................................................................................ J 

• Use of site for electricity generation is prohibited through 
agreement or legislation 

• Greenfield is compensated as determined above, for costs 
of restoring site to its pre-construction state, if desirable, 
and retains title to the land 

• Pros 
• Limits CPA's and government's interests to immediate financial interests 

• Less intrusive to private interests than acquiring the site 

• Cons 
• Public may continue to have ongoing concerns about future use of site 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

r'):..: 

Vontario 
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MINISTRYOF ENERGY 
.......................................... ., .................................................................................................................................................................................................................................................................................... .. 

Option 3 -City of Mississauga Participation 
................................................................................................................................................................................................................................................................................................................................. 

• Begin discussions with the City of Mississauga to determine their 
interest in acquiring the site from Greenfield South Power Corporation 
or playing a role in resolution of the site 

• City could contribute financially to compensation for Greenfield South 
or take on the liability of owning the site and in turn have a say in or 
control over the future use of the land 

• Pros 
• Could potentially reduce total costs borne by the OPA or the Province 

• City could show that it is doing something positive in light of the 
cancellation 

• Cons 
• Interest of the City is unknown. City unlikely to make a financial 

contribution 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

r'~ 

Vontario 

'!' 
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MINISTRYOF ENERGY 

1.. ................................................................................................................................................................................................................................................................................................................................. 1 

• Relocation - Greenfield South develops a 
generation project at another site or Greenfield 
South's turbines are used at another site 

• Relocation complicates and potentially delays resolution of the 
Mississauga site 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

r"):.., 

Vontario . 
~ 



Perun, Halyna ril. (ENERGY) 

From: 
· Sent: 

To: 

MacNaughton, Catherine (JUS). 
November 16, 2011 2:07PM 
Rehob, James (ENERGY) 

Cc: Partington, Tara (JUS); Perun, Halyna N. (ENERGY) 
Subject:. 
Attachments: 

RE: Greenfield Presser . · . . .. 
WS_BinaryComparison_9ov2011.046 (Greenfield South Power Project).e01-gov2011.046 · ·· 
(Greenfield South Power Project).e02PW.doc; gov2011.046 (Greenfield South Power 
Project).e02PW .doc ·· . · ·. · · · · .. . ' . · .-

Hi James,. 

Attached is draft 2 which has some changes from draft 1, but the changes are based.on our 
guesses of what you. might want to consider including and some fine tuning on the lf!nguage I· 
threw together quickly for. draft 1. I cannot go any further without some input on what your 

·Ministry, MAG and Finance want. All we do is the ·drafting and translating .. Without content 
instructions, we can't do anything. further for. you. We have no info . on details needed for •ttie 
compensation or how it will be paid or when,. etc. We don't ki10w what is to. be remoyed from· 
the site and how the site is to be left. We. have.no info on what if anything will be 
included relating to whether or not to .. assist the Corporation·once it is in .brea.ch of all of 
its contracts for the construction and open to being sued. I am sul'e there may be other 
issues to be covered but I don't know what they are or what you need the bill to do. 

thanks 

Catherine Macnaughton 
Legislative Counsel · 
Office, of Legislative Counsel 
3600-99 Wellesley Street West 
Toronto, Ontario M7A 1A2 
phone: (416) 326-2787 
fax: {416) 326-2806 
email: catherine. macnaughton@ontario. ca -~---Original Messagec---
From: Rehab, James {ENERGY) 
Sent: November 16, 2011 13:31 

.To: MacNaughton, Catherine {JUS) 
Cc: Partington, Tara {JUS) 
subject: FW: Greenfield Presser 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 16, 2011 

Hi, Catherine and Tara - Just checking in: This was just received - it appears the 
construction is still proceeding and of course my Director had.asked how the draft.Bill is 
proceeding. Please let me know·how things are going and if you require a"nything from me 
{beyond answers to the many good questions you posed in the initial draft). 

For now, I'm continuing to work with the initial draft and will transfer any updated 
thinking/language for your consideration into the next draft. 

We are hoping" to receiving clarity or at least some direction on two of the major issues 
soon, compensatipn and site {who to own, what level of remediation, etc.) as the DM_is 

., 



·setting up a briefing w·ith the MO-in order.1;o get guidance. 
pos~tion to ~ddress at least so!D.e o:t;. your. qye~:t;io!Js .soon .. 

Hence,. I hope to· be in a 

Thanks - I'lll at x.56676. 
James 

----.-Original Message.--~--· 
From: C<ill'!ell, Carolyn (EI'IERG'fr) 
Sent: November 16,. 2(:)11.12.:48 PM ·, 
To: Perun, Halyna N. (ENERGY); Rehob;·James (ENERGY) 
Subject: FW: Greenfield Presser 

The attached gives us a good. sense of the construction to date.· 

Carolyn 

-"-"-Original Message-----
F.rom: Kovesfalvi, Sylvia (ENERGY) 
Sent: November 16, 2e11 12:41 PM · 
To: @CAB-Issues · 
Cc:. McMichael, Rhonda (CAB); Calwellj Carolyn (ENERGY) 
Subject: Greenfield Presser. 

-----odginal Message-·----
From: Cayley, Daniel (ENERGY) 
Sent: November 16 ,· 2e11 12: 36 PM 

' ' .. . ·- ... , . ..... :; 

·.·I. 
. ~~---· 

,.:._ .. ! 

[ - ... · 

!·-:· 

'".'•-.: 
. .. -·c" 

''\ . 
; -.-:· 
··1:: 

.... ' 

To: Botond, Erika (ENERGY); Dunn, Ryan (ENERGY); Kett, Jennifer (ENERGY); Kovesfalvi, Sylvia 
(ENERGY); Morton, Robert (ENERGY);· King, Ryan (ENERGY); Sharkawi, Rula (ENERGY); Nutter, ' 
George (ENERGY); Kulendran,. Jesse (ENERGY) 
Subject: RE: Greenfield Presser · 

Please see attached photo of the Greenfield South construction site-.- This was taken· from the:· 
location whe·re the presser was held .. 

Daniel Cayley 

Issues and Media Offcier 

Communications Branch 

Ministries of Energy and Infrastructure 

Office: (416) 325-0781 

BB: (416) 347-4677 

daniel . .cayleV@ontario.ca 

.P Please consider the environment before printing this e-mail 
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Greenfield South Power ProjectAct, 2011 
EXPLANATORY NOTE 

CQNFIDI;NTIAL 

•.. ·· govzo:p.(J46.e 

~~~~CEM 



- · (OLC"drafte(s notes and questions are included) . ., 

Bill 2011 

An Act to Terminate the Greenfield South Power Project in the City of Mlssissa!Jga . · ' . 

. Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of 
Ontario, enacts as follows: 
Definition 

1. In this Act, 

''Corporation" means Greenfield South Power Corporation; ("Jif~ijij] 

. undertaken by the Corporation ~1;1 
. · th.e site91li] (do we include related 

servicing or. the water mains that are not on the actual site but which may have be·en 
• ? rS:Ttm) putm.1 , . · . 

"site" means the real property that is part of Lot 3,Concession 1 in the. City ofMississauga 
known municipally as 2315 Loreland A venue; ("French'') - is this an accurate description 
ofthe land? (taken from the cert. of approval) 

Are there any other structures/improvements to the land unrelated to the project or any 
part ofthe construction· for the project that will be allowed to remain on it? Was the land 



ii 

·,serviced before. the project or ·as part of the project? The new water maiDs on the street? · 
.Are4hey in? Do they stay or areJhey to betaken o-u_t? Do we in<;hule thepi as part of the 

i ~'project"? ··Is there anythillg else that is not. on the act-ual site bnt should be.iD.cluded in the 
description of the project? 

For the moment, J have differentiated between the real property and the project on ·it in 
case you need to t.alk about each separately re remediation of the site, stopping the project, 
etc .. ·· 

Prohibition on continuing u~$!Bi~~~j~;~13~,. of the project · 

1. 



""'n1uv·oeed to indicotejtist what. ybli wont removed; Need:/tmguogefor this.·. 

:1'. 

outside the Act? 

How do you want the above described. Need lingo relating to "undev~loping'' a~~ r~mediatlng the land4~ 
· 'B~~\IB.&,.~. If you want to legislate a detailed list of things to be done, it can be 

made~ scheduletothe Act. 

~<iilJt·~ 
s~~n~~ 

'-· '. ,, ) ; •• -.>) ':• ;i-! 

iii 



iv 

wa~t to stop them. from taldfig· aJty necessary action to .keep the site safe and pre:yent loss · · 
or inNcy.,), , :- > · ' · · · · ·• · \ · ·· • . ··· ' ·. · · · · 

Revocation of approvals relating to the project 

73~74~ (1) The following are revoked: 

. ' 

.. ,-.. · 

. -. . . . 

> .·, ~ 

·1. · .• Certificate of Approval Number 2023-7HUMVW issued Qecember 10, 2008 under secti~n 9 of the 

Environmental Pro(ection Act to the Corporation in respect of the project-

2 Amended Certificate of Approval Number 2098-76NYD issued September 4, 2008 under Part V of 

the Safe Drinking Water Act, 2002 to the Corporation. 

. \ 



T~riri!latiQn ofagr~ement . - . - ' . 

"'· :·, _.' .. 

~aJI The agreemeritdateil•as'ot.A.p-rii 12;2oos~hd ariliiriile'd•anci"restatEid;~sofMarch il'i;?di:J~j 
between tile Corporation and· Ontario Power Authority relatingto the project is terminate~82~~~ 

r: -:. 

Extingl!ishment of cal!ses' of action 

(1) Any cause of action that exists on the day this section comes into force against 

v 

. 0 

. . 
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Same 

(2) No cause of action arises after this Act comes into force against a person-referred t() in · 

~~sub-section (1) in respect ofthe " .. 

if the cause of action would arise, in whole. or in part, from anything th9t occurred after::O~.~~~~ 
. and before-this section comes into force.\ . 

Enactment ofthis Act 

(3) 1D7~g,ljjp,gt,t§§l(!p_tj§!). ~/rt\l1mim! cause of action arises against a person referred to in 1oglh1m . 
llllfi'.LJitJisubsection (1), andua!t~ft@ no cqmpensation is payable by mlfft~f{luh~z< 
referred to in subsectiofl (1)>1i,f-1ffl, as a direct or indirect1result of the enactment of any provision of· 

this Act. 

Application 

(4) Without limitin~ the generality of subsections (1), (2) and (3), those subsections apply to a cause of 

action in respect of any agreement, or in respect-of anyrepresentation or other conduct, that is related to the 



,_j_._ .. 
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Same 

(5) Without limiting the generality of subsections (1), (2) and (3), those subsections apply to a cause of. 

action arising incmitract, tort, restitutiqn, trust, fiduciary obligatiohs or otherwise. · 

-·. ,._ .. ·'. ·,.. . · .... 

Legarproceedings 

. _ (6) Noactiol') or: other. proceeding ~hall be cO[llmenctd orcontinuedby any person against a person .• 

·. referr~dto ihl.lr.tdtMtlltig1lfim~\lbseaio~--(l).inr~~pect.of_aca~se.~t_actionth~~)~extin~uish~~.by 
sub~ecti9n(i).'or ac~use ~f ~ct(ontli<h,JJursuallt.to S!Jbse.:tjbn(i)or(3), doesn~Wi~e. - · · · . , ..• '. ·. -... • 

: .. ,, -. ·- . ,,. ·'.: 

'. ·-.. 
• 

Same 

(7) Without limiting the generality of subsection (6), that subsection applies to an action ·or other 
. ' 

proceeding claiming any remedy or relief, including Sp\"Cific performance, injunction, declaratory relief, any -fofin 

of compensation o.r-damages, or any other remedy or relief. 

Same 

{8) Subsection(6) applies to actions and other proceedings.commenced before or after this section comes 
into force. 

No expropriation 

(9) Nothing)n this Act and nothing done or not done in accord a rice wit!) this Act constitutes an 
expropriation or injurious affection for the purposes of the Expropriations Act or otherwise at law.· 

, Comp~nsation 

Amount 



' . 

amount of the reasonableuiJ.~ expenses incurred arid paid by the . 

Corporation after April12; 2005 [date of original OPA agreement?] andbefore 

~l~l3o~~) for the purpose of developing the prcJjel:t1'li~13o 
... -,., 

lesser of, 

13s:§l36:11 the reasonablem!IJ~ expenses that, 

, . .-

after Aprill2, 2005 apd before 
but not p1'!id before · 
and 

t441j!j!~!I4sllwere incurred for'the purpose of developing the project146~14~~ 

I4sl!-!I4[1!m $? ( estin!ate of Isof£11.-expenses incurred but not yet paid)l5!~152~ 

amount of reasonable expenses incurred by the 

viii 

amountofthe reasonable expenses for legal fees and disbursements incurred by. 

C;rporation on or after h63'~[~"~~~ ~'a<:~164:[~:m\tJti"?lt[tJ, In 
respect of legal services provided in connection with ? [need language to describe legal fees for 

what) on or after.that day and before this section'comes into force165:l,_6J,II· 



.-

167*#m~ 
16aillltG'f-dlllJmD!It~··· ·· 

169~ 

Accounting 

A~dit 
,. 

. . 

. ix . 

·. (5) The Corporation shall provide the 1g~~r,~jJJ~J~;ti!ii194~ of.19sQ~t'{tl,;:l19~ with reasonable 

access to its records, management staff, auditors ·and accountants for the purpose of reviewing and auditing any 

accounting submitted under subsection (4). 



Application to Superior Court. of Justice 

(6). Ihe_Corpor?tion or thee· rov.rnl!l]lli!i;!il; apply to the· SuperiorCourt of Justice. to 

determine any issue ofJact oP law relate!:! to.this section that is in dispute, 

. Payment out of C;R.F. 

(7) The Minister of Financeshall pay out of the Co.nsblidated Revenue Fund any amouritp.ayable by the· . 

. ·· ' under this section.· (plac~h0lder ~ need authority to fum! the payment from 
..... ' . ·-' . ' ' ' 

somewhere)" 

X 



2o7:mmgoodwillor 

12o~2l!il> For greater certaintY, rtb'CDhlpensation is pa~able ;,';~uiidersubsection' (i) for 

any loss of goodwill or 21~el1~!~J~z1~ profits214~IJJiiiH. (another pladiholder jn i:ase 
you need itbsl . 

Reasonable217'~ expenses . 

hi~21mil · .. for ~reater certaintY and slibjeet to subse'ctio"n !22o~~bi)J, a, refere'riceiiithiS~eetiori tCi 

reasonable 22~~expenses incurred for the purpose of developing the project 223IJ~I1IffliilCludes 
reasonable22~ expenses incurred for that purpose for, . 

,·:·:. 

(a) seeking to acquire and / ... 

. ' .--.':- . 

. (c) engineering and design services; 

(e) 
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.:. 1";11 

(235J'E7~) legal fees. and disbursements relating to ... ; 

li '!li . 
(z3$9Jj) . property taxes; and 

Same 

b3#iz44!l§Jl For greater certainty, a reference in this section to reasonable24s[m'.!~ expenses, 

(a) does not include any 246~\i~§"tl§~24-/.l!flmthat exceeds the fair market value ofthe z4~§f~ 
goods or services for which t_he24~ expense was incurred; and 

(b) does not include any zsQ~)t'W@~'¢25~ for which the Corporation has been reimbursed by 

another person. 

What other provisions are needed in the bill? 

Commencement 

8. This Act comes into force on the day it receives Royal Assent. 
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Shorttithi.. ' · .. ··-· .. 
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9, The short title of this Act_is the Gree11jield South Power Project Act, 20lJ.. . . . . ' . 
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· Greenfield South Power PtojectAct, 2011 

EXPLANATORY NOTE 

to follow 

·. ;" 

CONFlJ)ENJ'Lill 
gov2011.046ce'. 

. 2~e:EM 



· (OECdraffer's notes and questions are included). 

Nnteto French Team: see the'Adams Mine Lake-Act, 2004 for precedent wording for-
. section 6 .and part of section 7. -- · 

·. ·- .. .r . 

Bill 2011 
,-

An Act to Terminate the Greenfield South Power Project in the City of Mlssi~saug~ 

Her Majesty, by and with the advice and consent of the Legislative Assembly of' the Province of· 
· Ontario, enacts as follows: 

Definition 
1. In this Act, 

"Corporation" means Greenfield South Power Corporation; ("") 

"Crown" means the Crown in right of Ontario; ("Couronne") 

"Minister'.' means, unless otherwise provided, the Minister of Energy; ("ministr.e") , 

"project" means the Greenfield South Power Project undertaken by the Corporation to develop 
and operate a new electrical generation facility on the site; ("") (do we include related 
servicing or the water mains that are not on the actual site but which- may have been 
put in?) 

"site" means the real property thatis part of Lot 3,Concession 1 in the City ofMississauga 
~own municipally as 2:315 Loreland A venue; ("French'') - is this an accurate description 
of the land? (taken from the cert. of approval) · 

Has the Corporation alrea'dy conveyed the 0,06 hectares below the loilg~term stable slope 
.. -limit of the bank of the Etobicoke Creek to the City for conservation purposes? If not, 
should it still be required? It might have been part ofthe development approvalfrom 
the City?? If it has been conveyed and project doesn't proceed, should Mlssissauga 
deed it back or pay the Corporation for the land? 
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Are ther(l any other str\ll!tures/improvements to theland unrehtted to tbe project or any 
part of tlJ.(l consirw:tion :(or:fbl\ project that will be allc:iw(ld to .:remain on it? Was,the land 
serviced before the p:roject .or as part of the proj(lct? ·The .!lew water,mams oithe street? ·._ .. · .. ·· 
Are they in? Do they stay or are they tobe taken out? Do we include them as part of the .. 

. "project"? Is there anything else that is not on the actual site but should b.e included in the 

.description of the project? . . ·. . 

' " 
For th(l moment, I have differentiated between the realproperljrandthe project 0niMn 
case you need to talk about each separately re remediation of the site, ~topping the project, 
etc; · · · · · 

Prohibition on contrn:uing de~elopment-ofthe"pl~Oject . ·. . . ' .. · . . 
·2. (1) If development of the project on the site has not stopped on or before the day this 

section comes into force, the Corporation shall stop constmction and all other activitiesrelatillg 
to the development of the project and the site, and the Corporation shall do the follqwing Within· 
the time specified by the Minister in a. manner that complies with all appli<;able laws: . 

1. The Corporation shall clear the site of, · 

1.. all buildings, structures, machinery and fixtures erected or placedupon, in, . 
. . . I . . ' . 

over or under the land, or affixed to the land , and formmg part of or to be 
used in connection With the project, _and 

ii. all machinery, equipment and other personal property on the site used in 
connection with the development ·of the project or the site or to be used for or· 
in connection with the generation, distribution or transmission of electricity. 

i 

2 The Corporation shall clear the site of all debris or refuse-and leave the site in a 
graded and levelled condition,2 

(What happened to the new water mains MOE approved? Are.they in? Do they stay? may 
need to indicate just what you want removed. Need language for this.-

3. The Corporation shall ... remediation of the site?Any dangerous substances on site 
yet? (eg.fuet oil, sulphuric acid, sodium hydroxidtp) 

4. The Corporation shall... relocation of the project to somewhere else or will thatbe . 
handledmitside the Act? 

1 Subsection 10 (!)of the Assessment Act. 
2 15.2 (2) Building Code Act. 



How dii'yl)u:~ant the'aboye des'cribed; Need'liilgl:H'elating to ~~urldevelopinjf; arid -
.. ·· • remediatfug the land c·used·Btillding Code for the moment£ Tfyol!·want to 'legisl:ite a • -·-· · 

- dl!taiied listoUhingsto be done,-'it can· be made· a sc1Iedule to the A.i:t. · . · · --- · 
. . . ,.-
. . , . ~ . 

:: !' ·. . ~- . ' '·- .. , . .·.·,;·_: ,, .. ·.:.;:_ .· ..... -:: .. 

Contractors, etc. · · ·. -. ·. · · ' -·- · 
_ (2) No person shall carry on any construction or other activity on the sit~ relating to the. 

development of the projectdespite any contract with the Corporation or withanotherpetson · 
. relating to the. ,development oroperation·oftheproject · ·· · 

' ' 

(above is a placeholder to tell those workers and contractors working on the site to stop 
· working. Do you need this type of proVision?) - · • .·-'' · · ', -' ' . . . . . ' 

iii 

- ; E:itception . , .. r . 

(3} Nothing in this section prohibits the Corporation or any other person from taking s4ch 
.reasonable action as may be necessary to prevent theft of or damage to property or to ptevept .. 
injury to persons on the site. (I) on 't want to stop them from taking imy necessary action to 
keep the site safe and prevent loss or injury.) · . 

If fail to comply with s. 23 
· 

-' 3. (1) In the event the Corporation fails to comply fully with paragraph 1,2, 3 or 4 of 
subsection 2 (1) within the time required by the Minister, the,Minister or his or her_ agents may 
enter the site at any reasonable time without warrant in order 'to carry out some or all ofthe 

. actions the CoiJ!oration failed to carry out. 

No liability 
· (2) Neither the Crown, the Minister nor a person acting on the, Minister's behalf is liable to 

compensate the Corporation or any other person by reason of anything done by ·or on behalf of 
the Minister in the reasonable exercise of the Minister's powers under subsection(!). 

Recovery of costs . , . 
(3) The Crown shiill deduct from any amount payable to the Corporation under section 7 the 

cost of the actions referred to in subsection (1) taken by or at the expense of the Minister. 

Revocation of approvals relating to the project 
4. (1) The following are revoked: 

1. Certificate of Approval Number 2023-7HUMVW issued December 10, 2008 under 
section 9 of the .Environmental Protection Act to the Corporf!tion in respect of the 
project. · 

3 15.4 ofBuilding Code Act. 
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\ 

.2 Amended, Certificate. of Approval Number. 2098·76NYDissued.September4, 2008 ·. 
under Part V of the Safe Drinldng Water Act,· 2002 to the. Coq:)oratioi1. · · · 

3. Any approvitl.,. permission or authoriZation granted in cmmection with the. projector 
the site by the Corporation ofthe City of Mississi'niga; including any development 
plan and builc:li:Iig permit . , , ! ·.· · · ' 

· BUilding permit issued by the City? Was the development plan app~~ved for the site yet 
and the laud conveyed to the1City for conservation purposes? (zoning ~ud OP designation 
were already OK for prpjectper s·creening report) · · · 

TerDlination .of agreement . . . . 
5. The agreement dated·as of Aprill2; 2005 and amended and restated as ofMarch 16, 2009 

between the Corporation and Ontario Power Authority relating to the project is terminated-as of. 
November?, 201 L · 

Extirigliishment of causes ofaction · ._ , . · ·. 
· 6. (1) Any cause of action that exists on the day this section comes into force against any of 

the following ill respect of the project, tile site or any agreement or arrangement relating to the. 
project, the site or _any electricity that Would have been generated by the ·Corporation if the 
project had been constructed.and operated hy the Corporation is heJ;eby extinguished: 

1. The Crown. 

2. ·A pers.on who is a member or former member of the Executive Council.··· 

3. A person who is an employee, agent,former employee or former agent ofthe Cro\vn. 

4. The Ontario Power Authority. 

5.. A person who is an employee, agent, former employee or former agent ofthe Ontario 
Power Authority. 

Do you want a provision that lets the Corporation out of its contracts if the Corp pays the 
contractors, etc. forwork to date? The Corporation will be in breach ofthe contracts that 
were not completed. This will have a trickle-down effect to subcontractors, etc. as th~re 
could be a string of breached contracts if work stops part way through. How do you 
prevent everyone from suing everyone else- we don't know who the contractors; 
subcontractors, trades, etc. are and how do you ensure everyone down the line gets paid. 
for wt;~rkto date? · · 

Same 
(2) No cause of action arises after this Act comes into force against a person referred to in 

any of paragraphs 1 to 5 of subsection (1) in respect of the matters described in that subsection if 



... ·-·. 

v .. 

the cause ofaction.would arise, imvhole or in pari; :from anything that occurred after S<:ptember 
12; 20044 and before thissectio:p: comes into force.. . ·.. . : .. ·· .. . . . . . ' . . .. 

Enactment of this Act . . . . · \ . 
. (3} No cause of action arises againsta person referred tel in any of paragraphs lto 5 in' 

subsection (1), and, subject to section 7, no compensation is payable by any of them, as a direct 
or indirect result of the enactment of any provisipn of this Act. · . 

. . . ; . 

Application : ·· · · ., : •. · 
( 4) Without limiting the generality of subsections (1), (2) and {3), those subsections apply to · 

a cause of action in respect of any agreement, or in respeCt of any represei;J.tation or other 
conduct, that is related to theproject,. the site or any electricity -that would have been: gemerated . 
by the Corporation if the project had been developed and operated by the. Corporation .. ,. 

·Same 
. (5) Without limiting the generality of subsections (1), (2) and (3), those subsections applyto 

a cause of action arising in contract, tort, restitution, trust, fiduciary obligations .or othe).Wisei · 

Legal proceedings · . . .. . . 
(6} No action or other proceeding sha:II be commenced or continued by any person agafust a 

person referred to in any of paragraphs 1 to-5 of subsection{! }in respect of a cause of action 
. that is extinguished by subsection (1) or a cause of action that, pursuant to subsection (2) or (3), 
does not arise. 

Same 
{7) Without limiting the generality of subsection (6), that subsection applies to au action qf 

other proceeding.claiming any remedy or relief, including -specific performance, injunction,. 
declaratory relief, any form of compensation or damages, .or any other remedy or relief. 

Same . . 
(8) Subsection ( 6) applies to actions and other proceedings commenced before or after this 

section comes into force. · 

No expropriation 
(9) Nothing in this Act and nothing done or not done in accordance with this Act constitutes · 

an expropriation or injurious affection for the purposes of the Expropriations Act or otherwise at 
law. 

Compensation 
7. (1) The C:rown sha:Il pay compensation to the Corporation in accordance with this. 

section. 

4 Date of iss~e original RFP for clean energy supply- per J. Rehob 



Vl 

"- ' 
,,Amount. . ..·····.. . . . . 
· · .. ·, {2} S~bje¢t to ::;ubsection 3 (3), thl'\ mnoul)t oft)ly ~::omperisation payable to the. Corporation . 
unders11hsection (I) is Jheamount calcwatedusing the ,formula, . . · · 

,, ·. 

. . . ; . 

(k+B+C+D)~E 

inwhiCh,·. · · 

.. "A:' isilie·.aJiloul1t of the reasbnable 6osts'and eXpense§ mcurred andpaid'by the 
· · · Co:rporati9ri after April12, 2005 [illite of o'riginai OPA agreement?]and before 

·.· [November ?; 2011] for tQ.e ptrrpose of developing the project and the site; . ' 

"B" . is the lesser of, 

(a) the reasonable costs and expenses that, 

(i) were incurred by the Corporation after Aplil ·.12, 2005 and befo~e 
(November?, 2011], but not paid before (November?, 2011], and 

. - . I 

(ii) · were incurted for the purpose of developillg the project and the site, 
and · 

(b) $? ( estinmte of costs and expenses incurred but not yet paid), 
. . 

"C" is the ainount of reasonable expenses incmTed and paid by the Corporation to comply 
with subsection 2 (1), (probably are only expenses and no capital'costs). 

"D" is the amount of the reasonable expenses for legal fees and disbursements iricurred by 
· the Corporation on or after [November? ,2011], in respectoflegal services provided 

in connection with? [need language to describe legal fees for what] on or after that 
day and before this section comes into force, and 

"E" · is the amount, if any, by which the compensation is reduced under subsection(3). 

If Crown acquires the.site . 
(3) If the Crown acquires the site, the amount Of the corripensatioripayableunder subsection 

(1) is reduced by the anionnt that would be the fair market value of the site 'on the day this 
section comes into force ifthe site were vacant land? or as improved by the project? or the 

. value as vacant land before the project started or after the Corporation does everything to 
1·estore the land to vacant land? -let.nie know how the land is to be valued. 

Accounting. 
(4) · Subsection (1 ), 
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(a) does not apply With respect to costs. and expe~es defined in "A", "B" "C" arid ~.'D" in 
.. subsectibn2 (l)that were incurted:and paid on or before the: day this sec:tiotr comes 
into force unless, not later 1:han'120·days after tJ:ris section conies into force; the • 
Corporation submits to the Minister of Finance a full accounting of the costs i!lid 
experises, inclw:ling receipts for payment; _and · 

(b) does not apply with respect to expenses defined in ''C" that were incurred and paid 
after the day this section comes into force unless, not later than (deadline by which 
Crown will make final payment if ewenses for site clearing not finished), the 
Corporation submits to the 1VIinister 9fFinance a full a_ccountiilg ofJb.e,,expenses, 
.Including receipts for payment. (add~dtbis for site clearing costs. that rirlght not be 
finished when bill passes) . . . . . \. 

Audit 
(5} The Corporation shall provide the Minister ofEinan~e with reasonable access to its . 

· records, management staff, auditors aild accountants for the ·purpose of reviewing and auditing 
any accounting submitted utider sub~.ection (4}. 

Application to Superior Court of Justice 
(6} The Corpqration()r the Crown may apply to the Superior Co:urt of Justice to detennine 

any issue of fact or law related to this section that is in disputec \ 

Payment out of C.R.F. . . . . 
(7) The :Minister of Finance shall pay out of the Consolidated Revenue Fund any amount 

payable by the Crown. under this section. (placeholder - need mithority to .fund the payment. 
'from somewhere) . . · 

Payment of compensation , . . . . . . . 
(8) The compensation payable by the Crown to the Corporationl)lay be paid as follows: 

. - ' . . . . 
. . . .· 1. Aftetreceiving proof satisfactory to the Minister of Finance that a cost or expense 

defined in "A", "C" or "D;' ofsubsection(2) was incurred and has been paid by the 
Corporation, the Minister of Finance may pay to the Corporation an amount equal to 
the amount of the cost or expense. 

2. After receiving proof satisfactory to the Minister of Finance that a cost or expense 
defined in clause (a) of ''B" of subsection (2)was incurred and has been paid by the 
Corporation, the Minister ofFinance may pay to the Corporation an amount eqUal to 
the lesser' of, · · · 

1. the amount of the cost or expense, and 

u .. the amount, if any, by which ~e amount set out in·clause (b) of "B" in 
subsection (2) exceeds the sum of all amounts previously paid to the -
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Corporation in respect of costs andexpel)Ses defined in clause{a) of ''B!{in 
sul:Jsection (:2). · · I · ' · , 

Los~pfgoodwillor pro;Qts·. . , . . . . ·J ;, 1 • ·.~ ' . . . . 

· · (9) For greater certainty; no compensallon is payable to the Corporation 'unqer subsection 
(1) for any loss o{ goodwill or any loss of profits from the project or site. (another placei).older 
in case youneed.it)~ . < · 

Reasmiabie costs and expenses · 
(1 0) For greater certainty and subject to subsection (11), a reference in'i:his ses:tionto 

reasonable costs and expenses -incurred for the purpose of developing the project and the site 
includes reasonable costs and expenses incurred for that puipose for, · · 

(a) seeking to acquire and acquiring the site; 

(b) surveys, studies and testing; 

(c) engineering and design services; 

(d) buildings, structures, machinery and future~ erected or placed upon, in, over or :under · 
the land, or affixed to _the limd6

, and forming part of or to be used in connection with 
~~~- . 

(e) machinery and equipment to be used for orin connection with the.generation, 
. distribution or trans:rllission of electricity, minus the net salvage value of the 
machinery and equipment as of the day this section comes into force; (ie. less 
whatever the Corporation can get for the machinery and equipment on sale or 
return to manufacturer or sale as scrap, etc. -not sure I have expressed it 
correctly.) 

(f) terminating contracts for the development of the project and acquisition of .... ? and 
related -imp1'ovements to r~al property? - i.e. how much to prevent the 
Corporation from being sued for breach of contract. 

(g) legal fees and disbursements relating to ... ;. 

(h) property taxes;· and 

(i) . seeking government approvals and perinits. 

5 If you are requiring the Corp to pay the contractors, etc, the contractors and subcontract;rs will be paid the price for work to 
date which may well include a profit margin 
6 Subsection 10 (1) of the Assessment Act. 
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S'ruh(( ') : ' ... :< ~. 
(11) For greater certainty, a reference in this section to reasonable costs and experises, 

(a) .·.does nofinclude any. amount that exceeds the fair matlsetvirlu~'ofthe property\go~ds 
or,serv:ices foPwhich the COSt Of expense was mcurred; and ' · . . . ' , 

(b) · does. not include any amount for which the Corporation has been reinibursed by 
another person. 

.·_,· 

Wliato~er provisions are·il.eededin the bill?,··· -. . . ' .. 
. -~ ~ .. -... ,:· 

Commencement · .,,. · · ·:.·. · '· 
. 8. This Act comes int~ force on the day it receives .Royal Assent. 

Short title · . 
9:. The short title of this Act is the Greenjieid South PowerProjectAct,20ll . 

. ' 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

. Rehob, James (ENERGY) 
November 16, 2011 2:15 PM 
Maci)Jaughton, Catherine (JUS) 

Cc: 
Subject: 

Partington, Tara (JUS); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
RE: GreenfieldPresser 

Privileged & Confidential· 

Catherine, thanks very much for this draft. ·Yes, we're in the same boa.t I'm afraid - a lot 
of unanswered questions still to be answered. We'll keep pursuing the answers from our end. 
and appreciate very much your assistance with this! 
I'll provide you with further instructions as soon as I can, Kindlyj Jaems 

-----Original Message-----
From: MacNaughton, Catherine (JUS) 
Sent: November 16, 2011 2:07 PM 
To: Rehab, James (ENERGY) 
Cc: Partington, Tara (JUS); Perun, Halyna N. {ENERGY) 
Subject: RE: Greenfield Presser 

Hi James, 

Attached is draft 2 which has some changes from draft 1, but the changes. are based on our 
guesses of what you might want to consider including and some fine tuning on the language I 
threw together quickly for draft 1. I cannot go any further without some input on what your 
Ministry, MAG and Finance want. All we do is the drafting and translating. W:i.thout content 
instructions, we can't do anything further for you. We have no info on details needed for the 
compensation or how it will be paid or when, etc. We don't know what is to be removed from 
the site and how the site is to be left. We have no info on what if anything will be 
included relating to whether or not to assist the Corpobation once it is in breach of all of 
its contracts for the construction and open to being sued. I am sure there may be other 
issues to be covered but I don't know what they are or what you need the.bill to do. 

thanks 

Catherine Macnaughton 
Legislative Counsel 
Office of Legislative Counsel 
3600-99 Wellesley Street West 
Toronto, Ontario M7A 1A2 
phone: (416) 326-2787 
fax: (416).326-2806 
·email: ·· catherine.macnaughton@ontario. ca -----Original Message----
FJ'om: Rehab, James (ENERGY) 
Sent: November 16, 2011 13:31 
To: MacNaughton, Catherine ·(JUS) 
Cc: Partington, Tara. (JUS) 
Subject: FW: Greenfield Presser 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 16, 2011 
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Hi, Catherine and Tara - Just checking in: This was just received - it appears the 
construction is still proceeding and of course my Director had asked how the draft Bill is -
proceeding. Piease let me know how things are going and if you require anything from me 
(beyond answers to the many good questions you posed in the initial draft). 

For now, I'm continuing to work with the initial draft and will transfer any updated 
r thinking/language for your consideration into the next draft. 

We are hoping to receiving clarity or at least some direction on two of the major issues 
soon, compen-sation and site (who to own, what level Of remediation, etc.) as the DM_ is 
setting up a briefing with the MO in order to get guidance. Hence, I hope to be in a 
position to address at least some of your questions soon. . . 

Thanks - I'm at x.$6676. 
James 

-----Original Message-----
From: Calwell, Carolyn (ENERGY) 
Sent: November 16, 2e11 12:48 PM 
To: Perun, Halyna N. {ENERGY); Rehab, James (ENERGY) 
Subject: FW: Greenfield Presser 

The attached gives us a good seMse of the construction to date. 

Carolyn 

-----Original Message-----
From: Kovesfa1vi, Sylvia {ENERGY) 
Sent: November 16, 2e11 12:41 PM, 
To: @CAB-Issues -
Cc: McMichael, Rhonda·(CAB); Calwell, Carolyn {ENERGY) 
Subject: Greenfield Presser 

-----Original Message-----
From: Cayley, Daniel (ENERGY) 
Sent: November 16, 2e11 12:36 PM 
To: Botond, Erika {ENERGY); Dunn, Ryan {ENERGY); Kett, Jennifer (ENERGY); Kovesfalvi, Sylvia 
(ENERGY); Morton, Robert (ENERGY); King, Ryan {ENERGY); Sharkawi,- Rula (ENERGY); Nutter, 
George {ENERGY); Kulendran, Jesse (ENERGY) 
Subject: RE: Greenfield ·Presser 

Please see attached photo o~ the Greenfield South construction site. This was taken from the 
location where the presser was held. 

· Daniel Cayley 

Issues and Media Offcier 

Communications Branch 

Ministries of Energy and Infrastructure 

Office: .(416) 325-e781 

·BB: {416) 347-4677 
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daniel.cayley@ontario.ca· 

P Please consider the environment before printing this e-mail 

3 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 16, 2011 5:34 PM 

To: 
Subject: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Draft Agreement 

Attachments: DRAFT Construction Stoppage and Settlement Agreement.docx 

This was sent to Greenfield late this afternoon. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@oowerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnalion that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended reclpient{s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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DRAFTDOCUMENTCONFIDENTML 
AND WITHOUT PREJUDICE 

DRAFT: NOVEMBER 16, 2011 

CONSTRUCTION STOPPAGE AND SETTLEMENT AGREEMENT 

Tiris Construction Stoppage and Settlement Agreement (the "Agreement") is 
dated as of the ED day of November, 2011 (the "Effective Date") between Greenfield South 
Power Corporation ("Greenfield"), the Ontario Power Authority (the "OPA") and Eastern 
Power Limited ("Eastern Power"). Greenfield, the OP A and Eastern Power are each referred to 
as a "Party" and collectively as the "Parties". 

WHEREAS the OP A and Greenfield executed a Clean Energy Supply Contract 
dated as of the 12'" day of April, 2005 and amended and restated as of the 16'" day of March, 
2009 (the "ARCES Contract"); 

AND WHEREAS in response to the local community's concerns about the 
Greenfield South Generating Station, the Government committed to relocate the plant; 

AND WHEREAS Greenfield has agreed to stop construction work on the 
Facility on the terms and conditions set forth in this Agreement; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
aclmowledged, and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

ARTICLE I 
INTERPRETATION 

In addition to the terms defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 

"Confidential Information" means tlris Agreement, any prior drafts of this Agreement and 
correspondence related to this Agreement, any arbitration pursuant to this Agreement (including, 
without limitation, the proceedings, written materials and any decision) and all infonnation that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party 
and its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information derived at any 
time from any such confidential information, but excluding: (i) publicly-available information, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by 
this Agreement; (ii) information already known to the Receiving Party prior to being furnished 
by the Disclosing Party; and (iii) information disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representatives, if such source is not subject to any 
agreement with the Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) 
information that is independently developed by the Receiving Party. 

"Contractor" means any Person engaged to perfonn work on the Facility. 

LEGAL_l :22077989.5 
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"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise. 

"Credit Facility" means any loans, notes, bonds or debentures or other indebtedness, liabilities 
or obligations, for the financing of the Facility, which include a charge, mortgage, pledge, 
security interest, assignment, sublease, deed of trust or similar instrument with respect to all or 
any part of the Supplier's Interest granted by the Supplier that is security for any indebtedness, 
liability or obligation of the Supplier, together with any amendment, change, supplement, 
restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential Infonnation, is the Party providing or 
disclosing such Confidential Information and may be the OP A, Greenfield or Eastern Power, as 
applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory autl10rity, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the Independent 
Electricity System Operator, the Ontario Energy Board, the Electrical Safety Authority, and any 
Person acting under the authority of any Governmental Authority, but excluding the Ontario 
Power Authority. 

"Person" means a natural person, finn, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties receiving 
Confidential Information and may be OP A, Greenfield and Eastern Power, as applicable. 

"Representatives" means a Party's directors, officers, employees, auditors, consultants 
(including economic and legal advisors), contractors and agents and those of its affiliates and, in 
the case of the OP A, shall include the Government of Ontario and any corporation owned or 
Controlled by the Government of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meaning given to that term in the ARCES Contract. 
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"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. 

"Site" means the location of the Facility and includes any laydown lands in the vicinity of the 
Facility. 

"Supplier" means any Person engaged to supply any materials, products, equipment, machinery, 
components or apparatus for the Facility. · 

"Supplier's Interest" means the 1ight, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of the foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and fonn part of this Agreement: 

Exhibit A 
Exhibit B 
Exhibit C 
Exhibit D 

Fonn oflrrevocable Standby Letter of Credit 
Full and Final Release 
Copy of Enviro11111ental Compliance Approval number 2023-7HUMVW 
Copy of Electricity Generation Licence EG-2009-0023 

1.3 Headings 

The inclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

ln this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in tllis Agreement are stated, and shall 
be paid, in Canadian dollars and cents. 

1.6 Entire Ag1·eement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 
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1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 

1.8 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA 's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OP A or in favour of Eastern Power or Greenfield when 
interpreting such term or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restriction, prohibition or unenforceability without 
invalidating the remaining provisions of tlus Agreement and without affecting its application to 
other Parties or circumstances. 

1.11 Exclusion of Consequential Damages 

Notwithstanding anything contained herein to the contrary, no Party to this Agreement will be 
liable under this Agreement or under any cause of action relating to the subject matter of this 
Agreement for any special, indirect, incidental, punitive, exemplary or consequential damages, 
including loss of profits, loss of use of any property or claims of customers or contractors of the 
Parties for any such damages. 

2.1 Cessation of Construction 

ARTICLE2 
COVENANTS 

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease any work related to the Facility and 
fully demobilize from the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring such work to a conclusion. Greenfield 
shall also cause all of its Suppliers to forthwith cease manufacturing any 
materials, products, equipment, machinery, components or apparatus to be 
incorporated into the Facility, other than the gas turbines, and shall not permit any 
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materials, products, equipment, machinery, components or apparatus to be 
delivered to the Site during the te1m of this Agreement. For greater certainty, 
Greenfield shall not permit the delivery of the gas turbines to the Site. 

(b) Notwithstanding Section 2.1(a), Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
safety and security of the Site was maintained prior to the Effective Date, (ii) 
fulfill all applicable obligations under the Occupational Health and Safety Act 
(Ontario), and (iii) maintain insurance coverage in accordance with Section 2.10 
of the ARCES Contract. 

(c) Within thirty (30) days after the Effective Date, 

(i) Greenfield shall apply for a review of Environmental Compliance 
Approval number 2023-?HUMVW (a copy of which is attached as Exhibit 
C) pursuant to section 20.4(1) of the Environmental Protection Act 
(Ontario) and request that such approval be revoked without the issuance 
of a new approval; and 

(ii) Greenfield shall request in writing that Electricity Generation Licence EG-
2009-0023 (a copy of which is attached as Exhibit D) be cancelled 
pursuant to section 77(5) of the Ontario Energy Board Act, 1998. 

In both cases, to the extent pennitted, Greenfield shall request that consideration 
of the application or request be expedited. 

(d) Greenfield shall not at any time reapply for an electricity generation licence or an 
environmental compliance approval for the Facility or for any other electricity 
generation facility at the Site. 

2.2 Payment of Costs 

(a) 

(b) 

LEGAL_l :2:!077989.5 

The OPA shall, within 30 days after receipt of a detailed invoice from Greenfield, 
reimburse Greenfield for all reasonable, out-of-pocket costs (i) incurred by 
Greenfield in complying with its obligations set out in Section 2.1(a) and Section 
2.l(b) and (ii) incurred by Greenfield for the construction of the Facility prior to. 
the Effective Date and becoming due on or after the Effective Date, which have 
not been paid and are not the subject of an advance or a draw on any Credit 
Facility. 

The Parties aclmowledge that the OP A has, upon execution of this Agreement, 
provided to Greenfield, security for the perfom1ance of the OPA 's obligation set 
out in Section 2.2(a) in an amount equal to $[49] in the form attached as Exhibit A 
(the "Cessation Costs Security"). If the OP A fails to pay any undisputed amount 
when due in accordance with Section 2.2(a), Greenfield shall have the right to 
draw such unpaid amount from the Cessation Costs Security, provided that 
Greenfield provides the OPA with ten (10) Business Days' prior notice of its 
intent to draw on the Cessation Costs Security and at the end of such notice period 
such unpaid amount remains outstanding. 
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2.3 Settlement of the Keele Valley Claims 

Upon execution of this Agreement, the OP A shall cause the Ontario Electricity Financial 
Corporation to pay to· Eastern Power the sum of ten million dollars ($1 0,000,000.00) and to 
execute the "Full and Final Mutual Release" attached as Exhibit B, and Eastern Power shall 
execute the "Full and Final Mutual Release" attached as Exhibit B. Eastern Power shall forthwith 
obtain an order dismissing the following proceedings on a without cost basis: (i) in the Ontario 
Superior Court, Court File No. 98-CV -152604, (ii) in the Court of Appeal for Ontario, Docket 
No. C49598, and (iii) Ontario Court of Justice (General Division) Court File No. RE7280/96. 

2.4 ARCES Contract 

By entering into this Agreement, neither Greenfield nor the OP A waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the OPA under the ARCES 
Contract shall be suspended during the term of this Agreement, except as otherwise set out 
herein. For greater certainty, the OP A and Greenfield agree that the ARCES Contract continues 
to be in full force and effect. 

2.5 Credit Facilities 

(a) Greenfield agrees to promptly seek the consent of any Secured Lenders to the 
entering into of this Agreement by tl1e OP A and Greenfield. Greenfield and the 
OP A agree to negotiate in good faith any reasonable amendments to tl1is 
Agreement requested by the Secured Lenders. 

(b) 

(c) 
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Upon the OPA's request, Greenfield agrees to do all such acts and execute and 
deliver or cause to be done, executed or delivered all such further acts, deeds, 
documents, consents, assurances and things as may be required in order for the 
OP A to take an assignment of all of the rights, interests, obligations and benefits 
of all of the Secured Lenders under the applicable Credit Facilities and Secured 
Lender's Security Agreements in exchange for the OPA paying to the Secured 
Lender all accrued and unpaid interest and any reasonable make whole payments 
or breakage fees (less any breakage benefits) which Greenfield is obliged to pay 
to the Secured Lenders pursuant to the Credit Facilities, together with the 
outstanding principal amount of the debt funded under the Credit Facilities. The 
OPA agrees that following any such assignment it shall not initiate any 
enforcement proceedings against Greenfield under the assigned Credit Facilities 
and Secured Lenders Security Agreements. 

Following any assignment of the Credit Facilities and Secured Lender's Security 
Agreements to the OPA, Greenfield agrees, upon the OPA's request, to do all 
such further acts and execute and deliver or cause to be done, executed or 
delivered all such further acts, deeds, documents, consents, assurances and things 
as may be required in order for the OP A to assign the Credit Facilities and 
Secured Lender's Security Agreements to the Government of Ontario or to any 
corporation owned or Controlled by the Government of Ontario. 
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2-6 Good Faith Negotiations 

The OP A and Greenfield agree to work together in good faith to negotiate the definitive form of 
an agreement for the mutual termination of the ARCES Contract and to negotiate terms of a new 
contract for a facility in a different location. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

3.1 Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential Infonnation, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligations 
under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the original. The Receiving 
Party shall inform its Representatives of the confidentiality of Confidential 
Information and shall be responsible for any breach of this Article 3 by any of its 
Representatives. 

(b) If the Receiving Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a ·protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3 .2. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with tins Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential Infonnation, the Receiving Party and its Representatives may disclose only such of 
the Confidential lnfonnation to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each snch recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 
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3.3 Return of Information 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper fonnat or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. 

3.4 FIPPA Records and Compliance 

The Parties aclmowledge and agree that the OP A is subject to the Freedom of Information and 
Protection of Privacy Act (Ontario) ("FIPPA") and that FIPP A applies to and governs all 
Confidential Information in the custody or control of the OP A ("FIPPA Records") and may, 
subject to FIPP A, require the disclosure of such FIPP A Records to third parties. Greenfield and 
Eastern Power agree to provide a copy of any FIPP A Records that it previously provided to the 
OPA if Greenfield or Eastern Power, as applicable, continues to possess such FIPP A Records in 
a deliverable form at the time of the OPA's request. If Greenfield or Eastern Power, as 
applicable, does possess such FIPP A Records in a deliverable form, it shall provide the same 
within a reasonable time after being directed to do so by the OP A. The provisions of this section 
shall survive any termination or expiry of this Agreement and shall prevail over any inconsistent 
provisions in this Agreement. 

3.5 Privileged Communications 

(a) 

(b) 
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The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection with the termination of the ARCES Contract or otherwise relating 
to any differences between the Parties respecting the ARCES Contract or relating 
to other projects or potential opportunities being discussed between the Parties are 
without prejudice and privileged. 

Notwithstanding Section 3.5(a), nothing in this Agreement shall prevent 
Greenfield and the OP A from communicating with one another on a with 
prejudice basis at any point in time by designating its communication, whether 
oral or written, as a "with prejudice" communication, provided that such "with 
prejudice" communication does not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, communications and 
correspondence. 
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ARTICLE4 
TERM AND EXPIRY 

4.1 Term and Expiry 

(a) TI1is Agreement shall be effective from the Effective Date for a period of 60 days, 
provided that the term may be extended once by an additional period of 60 days 
by either the OPA or Greenfield providing the other Parties with written notice no 
less than five (5) Business Days prior to the expiry of the original term. 

(b) Upon expiry of this Agreement, following any extension exercised in accordance 
with Section 4.1 (a): 

(i) the ARCES Contract shall be tenninated and Greenfield and the OPA 
shall commence dispute resolution pursuant to Article 6 to detennine the 
amount owed by the OP A to Greenfield, which amount shall be 
determined as though the termination of the ARCES Contract was a 
termination by Greenfield pursuant to Section 1 0.4(a)(i) of the ARCES 
Contract; 

(ii) Greenfield shall promptly return any undrawn portion of the Cessation 
Costs Security to the OP A; and 

(iii) subject to Section 7.10, no Party shall have any further obligations 
hereunder. 

ARTICLES 
NOTICES 

5.1 Notices 

(a) All notices pertaining to this Agreement shall be in writing and shall be addressed 
as follows: 

If to Greenfield: 

and to: 
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Greenfield South Power Corporation 
2275 Lakeshore Blvd. West 
Suite 400 
Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 
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If to Eastern Power: Eastern Power Limited 
2275 Lakeshore Blvd. West 
Suite 400 

and to: 

If to the OPA: 

Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H IT! 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
(416) 969-6071 

Either Party may, by written notice to the other Parties, change the address to 
which notices are to be sent. 

(b) Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and 
otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2.2(b) shall be sent by facsimile and by courier. 

ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties 
describing the nature and the particulars of such dispute. Within ten (1 0) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Senior 
Vice-President or higher) from each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute. Each senior executive shall be 
prepared to propose a solution to the dispute. If, following the Senior Conference, the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 
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6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided 
by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first 
completed a Senior Conference pursuant to Section 6.1. Any dispute to be decided in 
accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties 
or, if such Parties fail to appoint an arbitrator within fifteen (15) days following the reference of 
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Comi of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. TI1e arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an oppmiunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, final and binding upon the Parties. TI1e decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question oflaw as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. 

ARTICLE? 
MISCELLANEOUS 

7.1 Default 

(a) 

(b) 
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If the OP A fails to perform any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within five (5) Business Days after 
written notice of such failure from Greenfield, such failure shall constitute a 
"Buyer Event of Default" under the ARCES Contract and shall entitle Greenfield 
to exercise any remedies thereunder in connection with such default. · 

If Greenfield fails to perform any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within five (5) Business Days after 
wtitten notice of such failure from the OP A, such failure shall constitute a 
"Supplier Event of Default" under the ARCES Contract and shall entitle the OP A 
to exercise any remedies thereunder in connection with such default. 
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7.2 Injunctive and Other Relief 

Greenfield aclmowledges that a breach of this Agreement by Greenfield, including, without 
limitation, Section 2.1, Article 3, or any attempt to draw on the Cessation Costs Security not in 
accordance with this Agreement shall cause irreparable harm to the OP A, and that the injury to 
the OP A shall be difficult to calculate and inadequately compensable in damages. Greenfield 
agrees that the OPA is entitled to obtain injunctive relief (without proving any damage sustained 
by it) or any other remedy against any actual or potential breach of the provisions of this 
Agreement by Greenfield. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records and all other data required for the purpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than for seven (7) years after the creation of the record or 
data. Greenfield, on a confidential basis as provided for in Article 3 of this Agreement, shall 
provide reasonable access to the relevant and appropriate financial and operating records and 
data kept by it relating to this Agreement reasonably required for the OP A to (i) comply with its 
obligations to Governmental Authorities, (ii) verify or audit billings or to verify or audit 
information provided in accordance with this Agreement, and (iii) perform any due diligence 
regarding the Credit Facilities required by the OP A to determine whether to exercise its rights set 
out in Section Error! Reference source not found.. The OP A may use its own employees for 
purposes of any such review of records provided that those employees are bound by the 
confidentiality requirements provided for in Article 3. Alternatively, the OPA may at its own 
expense appoint an auditor to conduct its review. 

7 .4. Inspection of Site 

(a) 

(b) 

The OP A and its authorized agents and Representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this 
Agreement, have access to the Site and every part thereof during regular business 
hours and Greenfield shall, and shall cause all personnel at the Site to furnish the 
OP A with all reasonable assistance in inspecting the Site for the purpose of 
ascertaining compliance with this Agreement; provided that such access and 
assistance shall be carried out in accordance with and subject to the reasonable 
safety and security requirements of Greenfield. 

The inspection of the Site by or on behalf of the OPA shall not relieve Greenfield 
of any of its obligations to comply with the terms of this Agreement. In no event 
will any inspection by the OP A hereunder be a representation that there has been 
or will be compliance with this Agreement and laws and regulations. 

7.5 Inspection Not Waiver 

Failure by OPA to inspect the Site or any part thereof under Section 7 .4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any of the rights of the OPA hereunder. 
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or 
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to 
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constitute an acknowledgement that there has been or will be compliance by Greenfield with this 
Agreement. 

7.6 No Publicity 

No Party shall make any public statement or announcement regarding the existence or contents 
of this Agreement without, in the case of the OP A, the prior written consent of Greenfield, and in 
the case of Greenfield or Eastern Power, the prior written consent of the OP A. Notwithstanding 
the foregoing and Article 3, following execution of this Agreement, the OP A and its 
Representatives shall be permitted to make a public announcement that an agreement has been 
entered into between the OP A and Greenfield which provides for (i) the pennanent cessation of 
work on the Facility, (ii) the rescission or revocation of the pennits set out in Section 2.l(c), and 
(iii) further negotiations between the OP A and Greenfield to determine the ultimate resolution of 
the cancellation of the Facility, failing which, the ultimate resolution will be detennined through 
binding arbitration. [NTD: This clause remains subject to further revision as the OPA has 
not yet fmalized this language.] 

7.7 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perfmm this Agreement, including all federal, 
provincial, and local income, social insurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by any of 
the Parties shall be considered employees of any other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 

7.8 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

7.9 Assignment 

(a) Neither this Agreement nor any of the rights, interests or obligations under tllis 
Agreement may be assigned by either Greenfield or Eastern Power, without the 
prior written consent of the OP A, which consent shall not be umeasonably 
withheld. Subject to Section 7.9(b), neither this Agreement nor any of the rights, 
interests or obligations under this Agreement may be assigned by the OP A, 
without the prior written consent of Greenfield, which consent shall not be 
unreasonably withheld. 

(b) The OP A shall have the right to assign tllis Agreement and all benefits and 
obligations hereunder without the consent of Greenfield or Eastern Power to the 
Government of Ontario or any corporation owned or Controlled by the 
Government of Ontario which assumes all of the obligations and liability of the 
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Ontario Power Authority under this Agreement and agrees to be novated into this 
Agreement in the place and stead of the OPA, provided that the assignee agrees in 
writing to assume and be bound by the tenus and conditions of this Agreement, 
whereupon, the OP A shall be relieved of all obligations and liability arising 

· pursuant to this Agreement. 

7.10 Survival 

The provisions of Section 2.1, Article 3, Section 4.1 (b) and Article 6, shall survive the expiration 
of the term. 

7.11 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (1 0) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 

7.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

7.13 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the terms of this Agreement. 
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IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: -------------------------
Name: Gregory M. Vogt 

Title: President 

I have authority to bind the corporation 

EASTERN POWER LIMITED 

By: -------------------------
Name: Gregory M. Vogt 

Title: President 

I have authority to bind the corporation 
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ONTARIO POWER AUTHORITY 

By: 
------------------------

Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation. 



EXHIBIT A 
FORM OF IRREVOCABLE STAND BY LETTER OF CREDIT 

DATE OF ISSUE: e 
APPLICANT: Ontario Power Authority 

BENEFICIARY: Greenfield South Power Corporation 

AMOUNT: e 

EXPIRYDATE: e 

EXPIRY PLACE: Counters of the issuing financial institution in Toronto, Ontario 

CREDIT RATING: [Insert credit rating only if the issuer is not a financial institution listed in 
either Schedule I or II of the Bank Act] 

TYPE: Irrevocable Standby Letter of Credit 

NUMBER: 

We hereby authorize you to draw on [insert name of financial institution and fmancial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No . 
...,.---.,.,------,(the "Credit"), for the account of the Applicant up to an aggregate amount of $•. (• 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 
2.2(a) of the Construction Stoppage and Settlement Agreement between the 
Beneficiary and the Applicant, and therefore the Beneficiary is entitled to draw 
upon the Credit in the amount of the draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON M5H 1 Tl, 
notifying the Applicant that the Beneficiary intends to draw on this Credit, 
together with a copy of the facsimile confirmation and courier receipt evidencing 
that the letter was received by tl1e Beneficiary no less than ten (10) business days 
prior to the date of the draw. 

Drafts drawn hereunder must bear the clause "Drawn under irrevocable Standby Letter of Credit 
No. [insert number] issued by [the financial institution] dated [insert date]". 

Partial drawings are permitted. 

This Credit is issued in connection with the Construction Stoppage and Settlement Agreement 
dated as of the • day ofNovember, 2011 between the Beneficiary and the Applicant. 
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We agree with you that all drafts drawn under, and in compliance with the tenns of this Credit 
will be duly honoured, if presented at the counters of [insert the financial institution and 
fmancial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date]. 

TI1is irrevocable standby letter of credit is subject to the lntemational Standby Practices ISP 98, 
Intemational Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be govemed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attom to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: 
-------------------------
Authorized Signatory 
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EXHIBITB 
FULL AND FINAL MUTUAL RELEASE 

I. In consideration of the payment of the sum of TEN MILLION DOLLARS 
($1 0,000,000.00) to Eastern Power Limited, the covenants contained in this Full and 
Final Mutual Release, and other consideration, the receipt and sufficiency of which is 
hereby acknowledged, 

2. 

EASTERN POWER LIMITED ("Eastern Power") 

hereby releases and discharges 

and 

ONTARIO ELECTRICITY FINANCIAL CORPORATION ("OEFC"), and 

each of its affiliated corporations, trusts, partnerships and other entities, and each 
of the respective past, present and future directors, trustees, officers, employees 
and agents of OEFC or any such affiliate (collectively the "Additional OEFC 
Releasees") 

OEFC 

hereby releases and discharges 

Eastern Power, and 

each of its affiliated corporations, trusts, partnerships and other entities, and each 
of the respective past, present and future directors, trustees, officers, employees 
and agents of Eastern Power or any such affiliate (collectively the "Additional 
Eastern Power Releasees") 

of and from all claims and demands whatsoever, presently known or unknown, which 
Eastern Power or OEFC, as the case may be, ever had, now has or may hereafter have, 
arising from or in connection with or in consequence of any cause, matter or thing 
existing up to the date of this Full and Final Mutual Release, including, without limiting 
the generality of the foregoing, all claims and demands arising from or in connection with 
a power purchase agreement between Eastern Power and OEFC for the purchase of 
electricity generated from Eastern Power's site in the Keele Valley including all claims 
and demands which are or could have been asserted in a proceeding in the Ontario 
Superior Court bearing Court File No. 98-CV -152604 and a proceeding in the Court of 
Appeal for Ontario bearing Docket No. C49598. [NTD: There is another court 
proceeding between Eastern and the OEFC to be added.] 

And for the said consideration, 

(a) Eastern Power further covenants and agrees that it will not take or continue, and 
will not permit any entity which it now or hereafter controls to take or continue, 
proceedings of any kind against any person who might claim contribution, 
indemnity or other relief over against OEFC or any of the Additional OEFC 
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Releasees in respect of any matter falling within the scope of the matters 
described in paragraph I. Eastern Power agrees that this Full and Final Mutual 
Release constitutes sufficient grounds to enjoin the taking or continuation of any 
snch proceedings. Eastern Power further agrees to indemnify OEFC and the 
Additional OEFC Releasees against any loss or damages, including legal fees on 
a full indemnity basis, incurred by any of them in consequence of proceedings 
taken or continued in breach of this covenant; and 

(b) OEFC further covenants and agrees that it will not take or continue, and will not 
permit any entity which it now or hereafter controls to take or continue, 
proceedings of any kind against any person who might claim contribution, 
indemnity or other relief over against Eastern Power or any of the Additional 
Eastern Power Releasees in respect of any matter falling within the scope of the 
matters described in paragraph I. OEFC agrees that this Full and Final Mutual 
Release constitutes sufficient grounds to enjoin the taking or continuation of any 
such proceedings. OEFC further agrees to indemnifY Eastern Power and the 
Additional Eastern Power Releasees against any loss or damages, including 
legal fees on a full indemnity basis, incurred by any of them in consequence of 
proceedings taken or continued in breach of this covenant 

3. Each of Eastern Power and OEFC represents and warrants to the other that it has not 
assigned or otherwise disposed of any of the claims or demands which are the subject of 
this Full and Final Mutual Release. 

4. (a) Eastern Power agrees that the Additional OEFC Releasees are third-party 
beneficiaries of this Full and Final Mutual Release and that it intends to confer a benefit 
upon each of them which is enforceable by each of them. 

5. 

6. 

(b) OEFC agrees that the Additional Eastern Power Releasees are third-party 
beneficiaries of this Full and Final Mutual Release and that it intends to confer a benefit 
upon each of them which is enforceable by each of them. 

Eastern Power and OEFC agree that neither of them, and none of the Additional 
Eastern Power Releasees or the Additional OEFC Releasees, admit liability in respect 
of the matters which are the subject of this Full and Final Mutual Release, and that such 
liability is expressly denied by each of them. 

Eastern Power and OEFC undertake and agree to maintain confidential both the fact of 
the settlement, in connection with which this Full and Final Mutual Release is delivered, 
and the terms of such settlement, except to the extent that disclosure is required by law, 
provided that they may disclose the settlement and its tenns to their respective 
professional advisers for the purpose of receiving their professional advice. 

7. This Full and Final Mutual Release shall be govemed by the laws of the Province of 
Ontario and the laws of Canada applicable therein. Eastern Power and OEFC attom to 
the non-exclusive jurisdiction of the courts of the Province of Ontario in respect of any 
dispute arising from or in connection with or in consequence of this Full and Final 
Mutual Release. 
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8. Each of Eastern Power and OEFC acknowledges and agrees that it fully understands the 
terms of this Full and Final Mutual Release and has delivered same voluntarily, after 
receiving independent legal advice, for the purpose of making full and final compromise 
and settlement of the claims and demands which are the subject of this Full and Final 
Mutual Release. 

9. This Full and Final Mutual Release may be executed in any number of counterparts with 
the same effect as if all parties had executed the same document. All counterparts shall 
be construed together and shall constitute one and the same Full and Final Mutual 
Release. Each counterpart of this Full and Final Mutual Release may be executed in 
either original or faxed form. 

Executed as of , 2011. 

Per: 

Per: 
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EASTERN POWER LIMITED 

I have authority to bind the corporation 

Name: 
Title: 

ONTARIO ELECTRICITY FINANCIAL 
CORPORATION 

I have authority to bind the corporation 

Name: 
Title: 



EXHIBITC 
COPY OF ENVIRONMENTAL COMPLIANCE APPROVAL NUMBER 2023-7HUMVW 
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EXHIBITD 
COPY OF ELECTRICITY GENERATION LICENCE EG-2009-0023 
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Frorn: 
Ser 1t: 
To: 
SL!bjec~_; 

Calwell. Carolyn (ENERGY) 
NovernLor H, 201 ·1 i0:23 PM 
Fsrun, Halyna r.l. (ENERGY) 
Fw: 

For yuu tu cut and paste for fvlallil"!a: 

The OPA and Greenfield are negotiating to slop construction at t11e silo ami to settle the l<er3le Valley (OEFC) litigation. 
~!eootialiurrs oi those issues are onp0ing and are expected to continue over the weekend. If successful, tire OPA and 
Greenfield will u·1en move on to rlBQ0'.1:1te the costs associated wit11 Ul8 Mississaug3 planl and possibly c1 nr:JW contract for 
a t.lifierent facility. 

The purpose of lire letter to :narrow is primarily, il seems, to deai with the media pressure as the wordiny of this letter uses 
the same "will llLll proceed with the contract" langucrge as tire first lettm- the OPA received legal advice to avoid the word 
ten;;i:,ation. Tiris letter wiil "require" Eastern to stop construcliun, rather than just "request" that they stop. 

From: Wilson, Milliihil (JUS) 
To: Perun, Hillyna N. (ENERGY); Lung, !(en (JUS) 
Cc: Calwell, Carolyn (I:NERGY) 
Sent: Thu Nov 1l 22:02:19 2011 
Subject: Re: 

Halyna. 

Da~ \M8s under li-1e irnpress·ron that th•3Y were negotiatinn. /\lsn, tllougi-Jl some toller work- other tllar1 rPpudiation wns 
l.Jeins:J done. So du u know \1\that is going on? 

Sent ft')tn rny fJlc-lckE3-erry VVirele:::;s Device 

Fro11!: Wilson, jVIiJIIihu (JUS) 
To: Perun, Halyna N. (E'NERGY); Lt ng, Ken (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Thu Nov 17 20:17:19 2Gll 
~.'iubjec.t: Rc 

Frcm: Per il1 i-;i.:l!yna ;\!. (Ef,JE8G'r') 
Tv: VVilson, [Ira!lillu (jUS); Lung, f(21! (JUS) 
Cc Cah·VE:ll, Ci:Jrc:y·; (~hlEPl~l') 
S~:r;·;:: T:-:u f·:o\•! 1U l.:.J:~l ~~JL L 

CF·)/\ 'l·i:il r<'~;. · '_,':_y. ,·,. ·, U:.t-: , _ _;~;•· .. ;,LJJ ;'.rv_: rej\;ir\!·1~-_\ (.:JreP~'.L>:~>Ilrl :c.<·,1p cr::r\~_~lr..Jr:.l'.utl. \ uu s;j'VV UlU d~tlH lc:ttt.~! l<'•~;t \\:f'r'\·. 

'-•·:[ ,·u:::.· <: ~~: ,'.· .• , --, • · :;·r:- ~;~u_;•·c :~ !!; 4·, :!rr'-;~~ lt-~it~_1 r:;: ;Jl.i<.•.:iJ!:,tJ \llt: i·i::il ;::-; J'i_rd'l! ;r~liiUntLJer '/v'n11t ,-Jut !:.iii"HLHijl 



\N·.~ lolllld~d~1r:d l!illl !ltU ()li;\ <.-1:1d thu lvlmi~Jm of t:r.t_:rfJY pl£1n \c, is~.\18 ~:ilL\tl:rnt::tlts ~~hf__;r\!y \!r;;r.::-.:;:.:dibr rt;;ialinu tr; the OP/\'s 
d8usiur1 nollu ptuce~cJ w!ll1 the contract. The Miltister expects to be scrummed tomorrow morning. Talks between lhe 
Of1/\ or1d C:lreenfie!cl are tl.pected to cnnlinue over the week. 

H;llyna N. Perun 
!VDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bey Street, 4th Floor, Suite 425 
Toronto, m1 M5G 2E5 
Pl1: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 67·1-2607 
E-m oil: !:J9Jyna. Perur121Wontario.ca 

f'<loticH 
Tills r:ommunlcnlinn may be so!ici!or/clinnt privileged EHld contain confldentinl informCJtion intended only for the person(s) 
to 'NI1on1 11 is addresserl. 1\ny dissemination or use of this information by others than the intended recipienl(s) is 
prohibited. If you have received this message in error please notify the vvr\ter and permanently delete the message and 
all attachrnrmts. Thank you. · 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Calwell, Carolyn (ENERGY) 
November 17, 2011 11:39 AM 

To: 
Cc: 

Lindsay, David (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY) 
Perun, Halyna N. (ENERGY) 

Subject: FW: Draft Agreement 
Attachments: DRAFT Construction Stoppage and Settlement Agreement.docx 

We received the attached draft Construction Stoppage and Settlement Agreement from the OPA last evening and 
understand that this draft has been sent to Greenfield. 

This agreement would require Greenfield to: 
• immediately cease construction of the plant and demobilize from site 
• maintain the safety and security of the site 
• seek to have its environmental approval and its generation license cancelled 

The OPA would be required to: 
• pay Greenfield its costs of ceasing construction and demobilizing and costs of maintaining safety and security of 

the site 
• provide a letter of credit (amount to be determined) that Greenfield can draw upon if the OPA doesn't pay the 

costs in the bullet above 
All of Greenfield's costs may be verified through documentation and audit. 

The Keele Valley claims would be settled for $10M to be paid from the OEFC to Eastern Power and the related litigation 
would be dismissed. 

The Clean Energy Supply (ARCES) contract between Greenfield and the OPA would be suspended for the duration of this 
Construction Stoppage and Settlement Agreement. The parties agree to work together in good faith to negotiate the 
mutual termination of the ARCES agreement and negotiate a new contract for a facility at a different location. 

All discussions in relation to this agreement and in relation to the ARCES contract are confidential. Greenfield and the 
OPA may make a public announcement that they have entered into an agreement that provides for the permanent end to 
construction, the revocation of environmental approvals and licenses and further negotiation to determine the resolution of 
the cancellation of the facility. 

The agreement has a term of 60 days, which may be extended for an additional 60 days. When this agreement expires, 
the ARCES Contract is terminated and the OPA and Greenfield shall commence a dispute resolution process (that 
ultimately includes arbitration) to determine the compensation owed to Greenfield. 

We haven't heard of Greenfield's response (if any). We will follow up with Mike Lyle. 

Carolyn 

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca] 
Sent: November 16, 2011 5:34PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Draft Agreement 

This was sent to Greenfield late this afternoon. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario P~wer Authority 
120 Adela de Street West, Suite 1600 
Toronto, ntario, M5H 1T1 
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Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@oowerauthority.on.ca 

This e~mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient{s), please notify the sender immediately 
and delete this e-mail message 

W ~
·.·. , Greater Toronto's 

2 0 I 1 'f) " ?'To.p Employers 
C;mad.1~Gn.-tnes . • :._;.';~l 

Emplo~tS · •- "" · 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain Information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Kovesfalvi, Sylvia (ENERGY) 
November 17, 2011 11:40 AM 

To: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
OPA Statements 

Importance: High 

Hi- MO is asking whether OPA will continue to work with Greenfield to find a new location, even contract does not 
proceed. Our OA says discussions will continue ... can you confirm? Thanks. 

From: Boland, Erika (ENERGY) 
Sent: November 17, 201111:36 AM 
To: Nutter, George (ENERGY); Kovesfalvi, Sylvia (ENERGY); Dunn, Ryan (ENERGY); l<ett, Jennifer (ENERGY) 
Cc: Kulendran, Jesse (ENERGY); Gemmiti, Paola (ENERGY) 
Subject: Re: OPA Statements 

Ok. I'm still not clear on if discussions will continue. 

From: Nutter, George (ENERGY) 
To: Botond, Erika (ENERGY); Kovesfalvi, Sylvia (ENERGY); Dunn, Ryan (ENERGY); l<ett, Jennifer (ENERGY) 
Cc: Kulendran, Jesse (ENERGY); Gemmiti, Paola (ENERGY) 
Sent: Thu Nov 17 11:34:S4 2011 
Subject: Re: OPA Statements 

Suggest that OPA drop the phrase "with the government". There is no value to that specificity. 

George Nutter 
Manager, Energy Communications 
Communications Branch 
Ministry of Energy & 
Ministry of Infrastructure 
416-326-9602 Queen's Park 
647-220-1183 Mobile 

Sent from my BlackBerry® wireless device 

From: Botond, Erika (ENERGY) 
To: Kovesfalvi, Sylvia (ENERGY); Dunn, Ryan (ENERGY); Kett, Jennifer (ENERGY) 
Cc: Kulendran, Jesse (ENERGY); Nutter, George (ENERGY); Gemmiti, Paola (ENERGY) 
Sent: Thu Nov 17 11:32:42 2011 
Subject: Re: OPA Statements 

To be clear- with the contract cxl'd -does that mean the opa will not work with greenfield to find a new location for sure? I 
thought that discussions would continue- this is just the next step to ensure ratepatyers are protected. This reads now like 
it's back over to the gov't to make a decision on location ... 

From: Kovesfalvi, Sylvia (ENERGY) 
To: Boland, Erika (ENERGY); Dunn, Ryan (ENERGY); Kett, Jennifer (ENERGY) 
Cc: Kulendran, Jesse (ENERGY); Nutter, George (ENERGY); Gemmiti, Paola (ENERGY) 
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Sent: Thu Nov 17 11:18:06 2011 
Subject: OPA Statements 

Hi all- Below are the latest versions of OPA statements I have- Jesse do you have anything more recent? 

OPA DRAFT-15 NOV 2011-2:oo pm- OPA NOT PROCEEDING WITH CONTRACT FOR MISSISSAUGA POWER 
PLANT 

TORONTO, November ~6, 2ou- The Ontario Power Authority announced today, that despite best efforts to work with 
Greenfield South Power Corporation, is not proceeding with the contract for Greenfield's Mississauga power plant .. 

After several weeks of discussions it has become clear that Greenfield South has no intent to consider relocation and 
continues construction. In light of this, the company has been notified that OPA is not proceeding with the contract. 
Greenfield is financially liable for any further investments in the project. 

The OPA will continue to work with the government to identify another site for the gas plant based on local generation 
needs and transmission and distribution support to ensure a long-term reliable supply of electricity. 

OPA Statement -16 NOV 2011- In the event construction stops/negotiations continue (which I understand is now off 
the table): 

OPA has reached an agreement with Greenfield Power Corporation to immediately stop construction of Greenfield's 
power plant in Mississauga. OPA and Greenfield are now negotiating an agreement to relocate the plant. OPA will not 
make any further comments while the negotiations are underway. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Kovesfalvi, Sylvia (ENERGY) 
November 17, 2011 12:26 PM 
Calwell, Carolyn (ENERGY) 

Cc: King, Ryan (ENERGY); Nutter, George (ENERGY); Perun, Halyna N. (ENERGY); Silva, 
Joseph (ENERGY); Gemmiti, Paola (ENERGY); Kulendran, Jesse (ENERGY) 

Subject: RE: URGENT- MO OA review 

Me again- just got off the phone with CO - can we change the statement so that it's clear that we enter into an 
agreement with Greenfield to stop work, the OPA and Greenfield will continue negotiating relocation ... (may also have to 
make this clearer in OPA statements). Right now the statements read as tho contract will not proceed because we 
couldn't reach agreement on stopping construction and relocation. 

George- can I leave this with you to revise/translate (I'm going to plow through OA now- and an infra 'emergency'). 

From: Calwell, Carolyn (ENERGY) 
Sent: November 17, 201112:07 PM 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: King, Ryan (ENERGY); Nutter, George (ENERGY); Perun, Halyna N. (ENERGY); Silva, Joseph (ENERGY) 
Subject: FW: URGENT- MO QA review 

I made some minor changes to the attached. To be clear, these Os and As assume that construction on the site has not 
stopped. My best information is that the OPA is negotiating hard to ensure that construction does stop- we will need to 
see where that lands and how quickly and the comms lines may need to be adjusted accordingly. 

I also thought that the Minister was very clear in a briefing yesterday that he wanted to make no public comments about a 
site review process. I would like to better understand why we keep seeing comms on that question (although I certainly 
understand that Sylvia and George may not be able to explain). 

Carolyn 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: November 17, 2011 11:43 AM 
To: King, Ryan (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Nutter, George (ENERGY) 
Subject: URGENT - MO QA review 

Hi-

Attached are MO's changes to their QA. Can you review and provide your comments asap? 

Thanks very much. (Most of the changes remain consistent with the material in our master deck. The "as quickly as 
possible" after relocating that Rick suggested be deleted, is back in. 

It appears the "what if construction stops/negotiations continue" scenario is off the table- so no need to follow up with me 
on that Carolyn (I'll delete from master document). 

From: Botond, Erika (ENERGY) 
Sent: November 17, 201111:00 AM 
To: Kovesfalvi, Sylvia (ENERGY); Kett, Jennifer (ENERGY); Dunn, Ryan (ENERGY); Kulendran, Jesse (ENERGY); Sharkawi, 
Rula (ENERGY); Gemmiti, Paola (ENERGY) 
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Subject: Update on tomorrow 
Importance: High 

Hi folks- attached are the updated Os and As. Please send to fact check. 

This version does not include the "what if construction stops" scenario and does not need to. 

Plan as it stands is tomorrow morning: 

9:00 AM -second letter goes 
9:30 AM - OPA statement goes 
10:00 AM - Minister's statement goes out 
10:15 AM- minister avail at QP 

Can we see the latest version of the OPA statement. 

Jesse- can we set up a quick call with Kristin to touch base about next steps and the plan for tomrrrow. 

Thx, 
Erika 
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Per.un, Halyna N. (ENERGY) 

Frpm: 
Sent: 

King, Ryan (ENERGY) 
November 17, 2011 12:26 PM 

To: 
Cc: 
Subject: 

Kovesfalvi, Sylvia (ENERGY); Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY); Nutter, George (ENERGY) 
RE: URGENT- MO QA review 

Attachments: Greenfield Q's and A's Updated - MO copy RDEB edits skedits Nov16- 6PM(rk).doc 

My edits attached 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: November 17, 201111:43 AM 
To: King, Ryan (ENERGY); 'Calwell, Carolyn (ENERGY)' 
Cc: 'Perun, Halyna N. (ENERGY)'; 'Nutter, George (ENERGY)' 
Subject: URGENT- MO QA review 

Hi-

Attached are MO's changes to their QA. Can you review and provide your comments asap? 

Thanks very much. (Most of the changes remain consistent with the material in our master deck. The "as quickly as 
possible" after relocating that Rick suggested be deleted, is back in. 

It appears the "what if construction stops/negotiations continue" scenario is off the table- so no need to follow up with me 
on that Carolyn (I'll delete from master document). 

From: Botond, Erika (ENERGY) 
Sent: November 17, 201111:00 AM 
To: Kovesfalvi, Sylvia (ENERGY); Kett, Jennifer (ENERGY); Dunn, Ryan (ENERGY); Kulendran, Jesse (ENERGY); Sharkawi, 
Rula (ENERGY); Gemmiti, Paola (ENERGY) 
Subject: Update on tomorrow 
Importance: High 

Hi folks- attached are the updated Qs and As. Please send to fact check. 

This version does not include the "what if construction stops" scenario and does not need to. 

Plan as it stands is tomorrow morning: 

9:00 AM -second letter goes 
9:30AM- OPA statement goes 
10:00 AM - Minister's statement goes out 
10:15 AM- minister avail atOP 

Can we see the latest version of the OPA statement. 

Jesse- can we set up a quick call with Kristin to touch base about next steps and the plan for tomrrrow. 

Thx. 
Erika 
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MISSISSAUGA UPDATE 'oRAF'i··························· 
!.!ormatted: Swedish (Sweden) 

Nov 11..-J.§a, 2011 (10 JAMpm) LFor~-~-~-;d: .. S~;Ji~-h-{S~ec!~n} __ ~~~~·~· ·.·i 

KEY MESSAGES 

.:r.fle-G~enlin8es-te··Regetiat&¥Ji#\.GreeRliele-l>e8lh, 

.wllile-Re§elialiens-seAliooe,Greenfiel9-l>eHlfl-lla&B§reG9-te step seRSlrustien 
immeeiateiy, 

•We.are-pleasef!-wilh-tF!i&-pFG§reS&aflfl.leeMBPNaff!-19-a-satisfaeteFy-reselutie!+. 

.:t=Ae-gevemment-will-eentin8e-le-eAscr.e-that-lhe-13est-iRterests-ffi.GRlafie's 
eemmHAitie&BR<l-reiepayeFS-fGFFlaiR-IAe-pfimaFy-F>fiefiiy, 

-1-f...Gentfa.Gt-Goes-not-pr-eGeed 

• We made a specific commitment to residents in Mississauqa and Etobicol<e to 
relocate the gas generating plant currently under construction. 

We listened to local concerns from all residents. tali.inq into consideration the 
changes in the area including residential development since the plant was prooosed. 

j Formatted: Swedish (Sweden) 

l Formatted: ~-ullets and Numbering 

·- i Formatted: Bullets and Numbering 

-( Formatted: Bullets and Numbering 

_I 

. 1 

We heard t.Aat-eHF-Bt!FFefrt.:!?FGSess-!G-lesate--Qa5-91aHI-5-ftee8eB-tB-i-memv-econcerns 
about the location of the plant -we committed to relocating the olant and are 
reviewing the process of how gas olants are located in communities- this will guide 
our future plans. 

- --{ Formatted: Bullets and Numbering _____j 

The best interests of Ontarians and their communities are our number one priority. -\ Formatted: Bullets and Numbering 

After several weeks of discussions between the Ontario Power Authority and the - ( Formatted: Bullets and Numbering 

owners of the plant. no agreement has been reached to stop construction and 
relocate. 

The Ontario Power Authority has informed the OOffi9Fat-ieAplant owners that it is ( Formatted: Bullets and Numbering 

taking the next step in this process and will not proceed with its contract. 

Ontario families and businesses need a reliable supply of clean power for our homes-.-· - ( Formatted: Bullets and Numbering 

and businesses - we intend to honour our commitment to relocate the gas generation 
plant. elaRt-as-euiskly...aS:fJessiBie:-

1· . 



e-We-made-a--s-j3esifiG-Gemmitm-eRt-te-res-ident-s-iA-M-iss-issauga-aAd · I Formatted: Bullets and Numbering 

etubiGeke-tu-r-eleeal€-theiJ"&-§ener.atin!J-Illenl-£uFFently--Hnder 
GGfl5-tfH£t.iGR-: 

•\A'e listened--te-leeal-£eneems from-a11-residents, talting-ifl-te-eonsider-at-ien- - {, __ ~~-~"~-~-~ed:~~-~r:_~-~~"~-~:'.~~-r!_~~-
-tR~pment in tAe area,-insluding-mere resid-ential-ar-e-a!r.-

.f.oF-S-e-Veral weeks,t-Re Ontario Pewer-Auth-er-ity-Aas-beeA-iFHi-iS€-tfssien · t__F~r-~-~-t!ed: B~~':~"~~~--~-~~-~~!~.~--
wit!HRe-GWF~eFS-Gf-tlle-plant,-tlley-have-nel-agreed-tG-sl<>f>-GGASI<-uetien 

and-relesat-e-.-

•-lhe-On-tafie-P-Gw-e-J:-Au-t-AeF-ity-has-in-fermed-tRe-Ger-per-at-ien-that-it-is-tak--ing - f Formatted: Bullets and Numbering 

the-ne><t-step-ln-this-pr.oeess-and-wili-FI<>I-J>mG<>e<l-with-its-sonlFaGb-

.OntaFis-families-an<l-l>usinesses-nee<l a reliable-supply-ef-GleaA-jl<>Wer-f<>F •
eur--Aemes-aru:l-busines-ses-and-we-iRte-AG--te--Aeneur--eur-semmitment-te 
releeale-thSiJ"&-§eAeratieA-jllant-as-qui&kly-as-posslbl,e. 

.-r-Re---best-interests of Ontar--i-a--n-s-an-8-t-he-iF-eemmuR--it-ies-are-eur-pr-imaPJ 
pFieFity. 

Quesliens-an<I-AnswefSQUESTIONS AND ANSWERS 

When-wiii-GGnslr-uGtien-slGp-n<>w that Greenfiel<l has agme<l-tu-s!Gp-w<>Fk 
while-negGtiatieAs-GGAtinue'i' 

We-ooeeFS!an<l-lhat-Green-field-Seuth-agree<l-le-s!GfH*lRslF!lelien-lmme<liale!y, 

What-kimi-Gf-penalty-<lues-the <leveleper-faee-lf-t-hey-<len't step-GGns-tr-uGtion'? 

+he-develej3eF-Wili-RGt-l>e-able te recover its sests ef engeiRjj-GGAslr-uetiefh-We 
"*!'eel-Gr-eeFlfieid-JG-S!Gp-flGASlF!JGH0Fh 

Why-<lid-lt-take-ss-lang-te step eanstruetien'? 

f)isGussiens-began-as-s-een as they-seuld-l>elween OPA and-GreeFllield-Seuth-,--+he 
agreement te step eenstrustien is the result-ef-tf\ese diseussians-, 
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Has the contract been terminated? 

The OPA is working hard to come to a fair resolution. Unfortunately, after several 
weeks of discussion with the OOifleFale-owners of the plant, t~ey have netcBgr-eefl.:le . _. 
step oonstruotien-anfi .. releoate issue has not been resolved. Not proceeding with the 
contract is simply the next step in the process to ensure ratepayers are protected. 

Who terminated the contract? 

The Ontario Power Authority informed the corporation that it will not proceed with its 
contract. Not proceeding with the contract is simply the next step in the process to 
ensure ratepayers are protected. 

Why was the contract terminated? Were other solutions not viable? 

We made a specific commitment to residents in Mississauga and Etobicoke to 
relocate the gas generating plant currently under construction. 
For several weeks, the Ontario Power Authority has been in discussion with the 
owners of the plant~el-agreed to stop oeASlrustioo-aAG-felesate but has 
been unable to come to a resolution on the issue. 

The Ontario Power Authority has informed the corporation that it is taking the next 
step in this process and will not proceed with its contract. 

Contract negotiations are commercially sensitive. These discussions are 
confidential. We are confident the OPA is working in the best interests of Ontarians. 

Did the OPA terminate the contract at the government's request? 

The OPA, as the contract holder, has been in discussions with Greenfield South to 
resolve this matter in the best interests of Ontarians. 

For several weeks, the Ontario Power Authority has been in discussion with the 
owners of the plant but has been unable to come to a resolution on the issue,tRey 
have not-agreefi..te--slep-GGfiSlruGtion aDd rolooale. 

The Ontario Power Authority has informed the corporation that it is taking the next 
step in this process and will not proceed with its contract. Not prooeeflincpNitMhe 
sentract is simp!rt-Be--4:lext step· in the We will continue to -eFecess to ensure _ 
ratepayers are protected throughout this process. 

Why wasn't the contract terminated sooner? 

Comment [k1]: For consistency we might 
want to land on whether GSPC are referred to 
as the 'the owners or the plant' or 'the corporate 
owners' or 'the corporation'. It might make 
things clearer. 

- Comment [k2]: This sentence is a j r
---·---~---------~-

.... restatement oft11e -~~~--- -----"- --·- ""·--·· _____ , 



Discussions began as soon as they could between OPA and Greenfield South. We 
want to resolve this in a fair way and these discussions take time. This is simply the 
next step in the process to ensure ratepayers are protected. -+FH-s-Ge&is-ieA-is-tRe 
resHlt-91-lhose-ElisGiffiSiGA&. 

If the OPA is terminating the contract, how can you get the company to work 
with the OPA to relocate the site? 

The OPA will pursue further discussions with Greenfield South. 

Will Greenfield South be the company to build the relocated plant? 

GRlBrio-familia.Tafld-businesses-f\eed-a-r.aliabi8-Sllj3[lly-ef-alean-jOewer-fer-BHF-flemes 
aAd-BusiResses~Discussions are ongoing - .JN-Y::!_e intend to honour our commitment 
to relocate the gas generation plant. Ontario families need a reliable supply of clean 
power for our homes and businesses. The best interests of Ontarians and their 
communities are our primary priority. 

Will you put this back out to tender? 

Gnffifie-familie&-afld-loHsiResses-f\eed-a-Feliable-aHJ3J3Iy-el-eleafl-jOeweHef-eHF-flemes 
aA-9--bl::lsi-RessesDiscussions are ongoing - -:-WY::!..e intend to honour our commitment 
to relocate the gas generation plant as quickly as possible. The best interests of 
Ontarians and their communities are our primary priority. 



What is the process for finding another site? 

The OPA is best able to answer this. We can confirm that the site selection will 
include public consultation. 

How come you've cancelled the plants in Mississauga and Oakville but not in 
Northern York Region? 

These are two very different situations. 

We made a specific commitment to the residents of Mississauga during the election, 
and Mississauga voters overwhelmingly agreed with our commitment to relocate the 
gas generating plant. We intend to honour our commitment 

The OPA has advised that Southwest GTA's local reliability issues can be 
addressed through building transmission. Transmission projects were rejected by 
the people of Northern York Region, and a generating facility is required immediately 
in the region to meet North American standards for reliability. 

Construction 

Now that the OPA has terminated the contract, will work stop at the site? 

The OPA has notified the developer that it is not proceeding with the contract. The 
OPA has asked the developer to stop work at the site. 

Will legislation be required to stop construction? 

The OPA has notified the developer that it is not proceeding with the contract. The 
OPA requires the developer to stop work at the site. 

Legislation wa&j§_an option, however, we were hopeful that Greenfield South weHI<i 
~work with the OPA to find satisfactory resolution. 

For several weeks, the Ontario Power Authority has been in discussion with the 
owners of the plant but has been unable to carne to a resolution on the issue,lhey 
f1B¥e~et-agFeeEI-l~ef>-GonstwGliefl-BA8-r-elesate. 

The Ontario Power Authority has informed the corporation that it is taking the next 
step in this process and will not proceed with its contract. 

Minister, your spokesperson said that legislation was not needed, is this true? 

Legislation was-]§_ an option, however, we were hopeful tliat Greenfield South weule 
will work with the OPA to find satisfactory resolution. 
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Contract Value 

Why should anyone want to contract with OPA or government after this? 

The government and our agencies have successful track records for negotiating and 
fulfilling contracts in the best interest of Ontario taxpayers. This is a unique case" 
and-these circYmslaABes-fiG-Rel-af>f>ly-\B other cenlfaBts-Gr-iSS\le&. 

Like any other business, energy partners work together to respond to changing 
conditions. Contracts are renegotiated or terminated on a small and large scale 
across businesses of all types. 

What's the status of negotiations with Trans Canada? 

Discussions with TransCanada continue. We do not have an update at this time. 

Will the cost of these contract cancellations be made public knowledge at 
sometime? 

Discussions are ongoing -I can tell you Ggur government is committed to 
conducting business in an open and transparent manner. 

If Letters Become Public 

What does/do these letters mean? 

We made a specific commitment to residents in Mississauga and Etobicoke to 
relocate the gas generating plant currently under construction. The OPA has been i5 
working hard to come to a fair resolution. 

Unfortunately, after several weeks of discussion with the corporate owners of the 
plant, but has been unable to come to a resolution on the issue4hey+!ave-flet 
agreed-l&stap-eeR5lruetien-BREI-reieeate. Not proceeding with the contract is simply 
the next step in the process to ensure ratepayers are protected. 

We intend to relocate the gas generation plant-BR<I-Ilave-if-S\!pplyiR§i'Ower-as 
€jUiel<ly-a5-jOOssffile", 

Does this mean construction stops immediately? 

This means the OPA will no longer proceed with the contract and Greenfield is 
financial liable for any further investments in the project. This is the next step in this 
process to minimize the cost and protect ratepayers. This in the best interests of 
Ontarians and their communities are our primary priority. It's important that the OPA 
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continue to try and work with the company to resolve this in as quickly and fairly a 
way possible. 

What kind of penalty does the developer face if they don't stop construction? 

Not proceeding with the contract means Greenfield is financial liable for any further 
investments in the project. This next step will protect Ontario ratepayers from any 
future costs. 

Why did negotiations fail? 

For several weeks, the Ontario Power Authority has been in discussion with the 
owners of the plant but has been unable to come to a resolution on the issue,-!Rey 
11ave-not~greed.JG.step-Bonstrustien--and-r-alesate. 

The Ontario Power Authority has informed the corporation that it is taking the next 
step in this process and will not proceed with its contract. 

Ontario families and businesses need a reliable supply of clean power for our homes 
and businesses. We intend to honour our commitment to relocate the gas generation 
plant.-a&fiuiekly-as-pessillle"o The best interests of Ontarians and their communities 
are our primary priority. 

How long did the OPA give it? How extensive have the discussions been? 

There have been several weeks of discussion between the OPA and Greenfield but 
the parties have been unable to come to a resolution on the issue. 

+l'lay-haV&flet-agreefi..te-stej3-BeRS!fuGtiefHlfl4.FeieGale,anfi.. Ilhe Ontario Power 
Authority has informed the corporation that it is taking the next step in this process 
and will not proceed with its contract. 

There's been strong and persistent opposition in other communities
Northern York Region for example, yet those plants are proceeding. Why are 
you stopping this one? 

We made a specific commitment to residents in Mississauga and Etobicoke to 
relocate the gas generating plant currently under construction. There have been 
significant changes to the area since the plant was originally approved in 2004, 
including the construction of several residential buildings. Th&RealtF! anfi..well-9eiR>J 
ef..GAlafiafl&i&GYF-j3f!Afl8fy-BeRG9FFHlfld·Wwe listened to local concerns from all 
residents _:.,takiflg-IReiF-BeneeFfls-iflle.Bensidemtien,ineiYE!iflg.!R&reeeffi 
8evelej:tmeA-HR-t-he-area:- We heard concerns about the location of the olant- we 
committed to relocating the plant and are reviewina the process of how aas plants are 
located in communities -this will guide our future plans. 
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we-Reare-lAal-eHF-BHffBA\f!fElGes&le~eea!e-qas pI ants neefleMe-imafElve-we 
oommiHeEI-te-releealine-ihe-plant-an<l-ar-e-Feviewine-the-er<>eess-BI-hew-qa&i?laAts 
ar-e-leeate<l-iA-BemmHAAie&-tfli&-will-qHi<le-eur future -plan& 



What does "most appropriate way to allocate compensation between the OPA 
and Crown" mean? 

It means that we will sit down together to determine how to share the cost of 
cancelling the contract, giving full recognition to ratepayer value and contractual 
obligations. 

Exactly how much is it going to cost to cancel this contract? 

The OPA is working hard to come to a fair resolution. Unfortunately, after several 
weeks of discussion with the corporate owners of the plant, they have not agreed to 
stop construction and relocate. Not proceeding with the contract is simply the next 
step in the process to ensure ratepayers are protected. 

How long will settlement negotiations take? Is there a drop-dead date? 

We intend to honour our commitment to relocate the gas generation plantBs-qoiekly 
a&pe&Silo!& The OPA is working hard to come to a fair resolution. This is simply the 
next step in the process to ensure ratepayers are protected. 

Are these letters precedent-setting? Has the Ministry or OPA sent similar 
letters before? 

No. Such letters are not precedent"setting. This is a nalHr-al-eeHf5e-Bf-bl!Bifless-arn:l 
eur The 

Our-government conducts business on behalf of the people of Ontario in an open 
and transparent manner. 

Gas-Pplant Siting: 

What does this review involve and how~i'O.ng v.iffCii'take? 

Gllf-§8VeFRmeffi-wefks..haFd te meei-Bes\=aFaetiees-if\-flHF-activilies-,-T-his-i5=!?aFI-Gf 
et!f-Gemmi!mef\t-le-delivefiflf!=V?It!e-leF-meRey-4e=\A&=fleeple-ef-GAlafie, 

Earlier this year the Ministry began to investigate -Aew-what criteriena isare used 
when locating cas plants afe-Siled-in other jurisdictions. -We-wiil-eeffiiflyeThis 
information will help guide our planning for future gas plants -tflis-iR¥e5lifj?\ieR-BR4 
BaseB-en our findffif!S;:WRSideF-revisiemrte:eas siting in Ontario. -Natural gas plants 
are designed and operated to a very high safety standard in Ontario and the 
province has a strong safety record when it comes to natural gas plants. 
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¥es-tf!ey-wilk 

Will the OPA be leading this review? 

Ne. This will-be-ais currently a aovernment review. -The OPA will certainly provide 
their input. 

Why are you starting the review now? 

Earlier this year the Ministry began to investigate what criteriena isare used when 
locating gas plants in other jurisdictions. This information will help guide our olanning 
for future gas olants in Ontario. Natural gas olants are designed and operated to a 
verv high safety standard in Ontario and the province has a strong safety record 
when it comes to natural gas plants. +llis-is-5emetf!in§=!Aal-we-llave-9een 
eensiflefiR§-fBF-seme-lime-aREI-lindiR§s-GafHRferm the prosess-geine-feFWafEI 

Why didn't you initiate a review for Northern York. or Oakville or Mississauga? 

+flese=plaffis-f\aEI-!3een-piaRReEI-fsF-Seme-llm&-The decision was made to seek 
alternatives in the cases of Oakville and Mississauaa. The northern York communltv 
had voted against the transmission alternative and need the plant to meet local 
requirements. 

Will the review affect the public consultation process? 

IH;..!ee-eaFI-y=le-sav=\Jew-llle-fe-view-will-alfest-s8r<-enk>resesse&.-We-kneW=!3PU bl ic 
consultation will remain a kev component of any s~HR§:€*6Fsfse-Aesat4efldecisions 
regarding alternate locations. L_. 

Will the review findings affect other gas plant locations? 

We are still in the preliminary stages. N&-+lleThe findings ef-eHf-fffifiew-witl a-ep!y 
t&·futuFe-&iteslook at best practices and whether changes should be adopted in 
Ontario. 
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A rigorous orocess is in place today that involves numerous approvals including 
zoning. environmental assessment approvals and public consultations. Sites are 
selected based on local generation requirements. transmission capability. 
environmental needs and cost. 

What has the gas siting process been to date? 

A rigorous process is in place today that involves numerous approvals including 
zoning. environmental assessment approvals and oublic consultations. Sites are 
selected based an local generation requirements. transmission capability. 
environmental needs and cost. 

How was the Mississauga site picked? 

The site was selected based on local generation requirements and available options. 
The site was located in a predominantly industrial area. bounded by a railway line. 
transmission corridor and the Queen Elizabeth Highway. It was selected at the time 
because it was zoned for industrial activity. including power generation. 

Will this review be limited to gas plants only- and if so, why? 

Yes. Gas-fired generation is helping our province replace coal with cleaner sources 
of power. As it is playing an increasingly important role in our energy mix. we 
believe it is prudent to review our existing practices to ensure we continue to follow 
best practices. 

GHH!GveFRmeRI-feBeR\!v-e5tablislle<J..ti'le-mest-mflSewative-set-loaeks-feF-WiRfl..al 
.aeG-metr.es. based GR-Gt~r.reflt-.iRth:~str..y..j3fasUse&. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

For your consideration: 

Calwell, Carolyn (ENERGY) 
November 17, 2011 5:35PM 
Perun, Halyna N. (ENERGY) 
Greenfield South 

A short update. The OPA plans to send its second letter to Greenfield tomorrow advising that the OPA will not proceed 
with the contract and requiring Greenfield to stop construction. You saw the draft letter last week. The OPA and the 
Minister of Energy will issue statements shortly thereafter relating to the OPA's decision not to proceed with the contract. 
The Minister expects to be scrummed tomorrow morning. Talks between the OPA and Greenfield are expected to 
continue over the week. 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and a!l attachments. Thank you. 
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- P.erun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
November 17, 2011 6:16PM 

To: 
Cc: 

Wilson, Malliha (JUS); Lung, Ken (JUS) 
Calwell, Carolyn (ENERGY) 

Attachments: Greenfield South Letters- Letterhead- November 11 2011 - reworded.wbk 

Privileged and Confidential 

Hi Malliha and Ken -A short update. The OPA plans to send its second letter to Greenfield tomorrow advising that the 
OPA will not proceed with the contract and requiring Greenfield to stop construction. You saw the draft letter last week, 
but here it is again (it's tile second in the three letters attached- the first as you'll remember went out already). 

We understand that the OPA and the Minister of Energy plan to issue statements shortly thereafter relating to the OPA's 
decision not to proceed with the contract. The Minister expects to be scrummed tomorrow morning. Talks between the 
OPA and Greenfield are expected to continue over the week. 

We'll continue keeping you posted of developments 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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ONTARIO 
POWER AUTHORITY 

CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

~-- .. '"'' -· 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield 
South Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 
2005 and amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. It is the OPA's continuing desire to reach mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in a 
different location. If these negotiations are not successful, the OPA will not proceed with the 
Contract. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision 
not to proceed with the Contract if negotiations are not successful, the OPA requests that you 
cease all further work and activities in connection with the Facility (as defined in the Contract), 
other than anything that may be reasonably necessary in the circumstances to bring such work or 
activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONT ARlO POWER AUTHORITY 

By: ~--~~~~---------
Name: Colin Andersen 

cc: 

Title: Chief Executive Officer 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 



ONTARIO 
POWER AUTHORiTY 

CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vag!, President 

Dear Mr. Vogt: 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA is terminating the Contract. It is the 
OPA's continuing desire to reach mutual agreement on a satisfactory resolution of this matter and negotiate 
terms of a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision to 
terminate the Contract, the OPA requires that you cease all further work and activities in connection with the 
Facility (as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 
~--~~~~------------

Name: Colin Andersen 
Title: Chief Executive Officer 



CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA will not proceed with the Contract. It 
is the OPA's continuing desire to reach mutual agreement to terminate the Contract and negotiate terms of 
a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with the Contract, the OPA requires that you cease all further work and activities in connection with 
the Facility (as defined in the Contract), other than any1hing that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONT ARlO POWER AUTHORITY 

By: 
~N-a_m_e_:~C~o~l~in-A~nd~e_r_s_e_n ________ _ 

Title: Chief Executive Officer 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 17,201110:23 PM 
Perun, Halyna N. (ENERGY) 
Fw: 

For you to cut and paste for Malliha: 

The OPA and Greenfield are negotiating to stop construction at the site and to settle the Keele Valley (OEFC) litigation. 
Negotiations of those issues are ongoing and are expected to continue over the weekend. If successful, the OPA and 
Greenfield will then move on to negotiate the costs associated with the Mississauga plant and possibly a new contract for 
a different facility. 

The purpose of the letter tomorrow is primarily, it seems, to deal with the media pressure as the wording of this letter uses 
the same "will not proceed with the contract" language as the first letter- the OPA received legal advice to avoid the word 
termination. This letter will "require" Eastern to stop construction, rather than just "request" that they stop. 

From: Wilson, Malliha (JUS) 
To: Perun, Halyna N. (ENERGY); Lung, Ken (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Thu Nov 17 22:02:19 2011 
Subject: Re: 

Halyna, 

Dag was under the impression that they were negotiating. Also, thought some to her work- other than repudiation was 
being done. So do u know what is going on? 

Sent from my BlackBerry Wireless Device 

From: Wilson, Malliha (JUS) 
To: Perun, Halyna N. (ENERGY); Lung, Ken (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Thu Nov 17 20:17:19 2011 
Subject: Re: 

Thx 

Sent from my BlackBerry Wireless Device 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, Malliha (JUS); Lung, Ken (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Thu Nov 17 18:15:37 2011 
Subject: 

Privileged and Confidential 

Hi Malliha and Ken- A short update. The OPA plans to send its second letter to Greenfield tomorrow advising that the 
OPA will not proceed with the contract and requiring Greenfield to stop construction. You saw the draft letter last week, 
but here it is again (it's the second in the three letters attached- the first as you"ll remember went out already). 
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We understand that the OPA and the Minister of Energy plan to issue statements shortly thereafter relating to the OPA's 
decision not to proceed with the contract. The Minister expects to be scrummed tomorrow morning. Talks between the 
OPA and Greenfield are expected to continue over the week. 

We'll continue keeping you posted of developments 

Jfaljna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
November 17,201110:45 PM 

To: 
Cc: 

Wilson, Malliha (JUS); Lung, Ken (JUS) 
Calwell, Carolyn (ENERGY) 

Subject: Re: 

Yes, OPA and Greenfield are still negotiating- at this point discussions are about stopping construction at the site and 
settling outstanding litigation Greenfield has with the Ontario Electricity Financial Corporation (aka Keele Valley). If 
successful, OPA and Greenfield will then move on to negotiating the costs associated w the plant and possibly a new 
contract at a different facility. Talks are expected to continue over the weekend. 

Tomorrow's OPA letter appears to be intended to "turn up the heat"- as it now moves from requesting that all work cease 
at the site to "requiring" the work stop. Further, this second letter would articulate that the OPA is not proceeding w the 
contract while the first letter indicated that if negotiations are not successful, the OPA will not be proceeding w the 
contract. I should clarify that the letter going out tomorrow does not say that the contract is being terminated (so when you 
see the attachment I included in my earlier email - it's the third of the three letters that is going out tomorrow, not the 
middle one). 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

--·---·-.. 
From: Wilson, Malliha (JUS) 
To: Perun, Halyna N. (ENERGY); Lung, Ken (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Thu Nov 17 22:02:19 2011 
Subject: Re: 

Halyna, 

Dag was under the impression that they were negotiating. Also, thought some to her work - other than repudiation was 
being done. So do u know what is going on? 

Sent from my BlackBerry Wireless Device 

From: Wilson, Malliha (JUS) 
To: Perun, Halyna N. (ENERGY); Lung, Ken (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Thu Nov 17 20:17:19 2011 
Subject: Re: 

Thx 

Sent from my BlackBerry Wireless Device 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, Malliha (JUS); Lung, Ken (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
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Sent: Thu Nov 17 18:15:37 2.011 
Subject: 

Privileged and Confidential 

Hi Malliha and Ken -A short update. The OPA plans to send its second letter to Greenfield tomorrow advising that the 
OPA will not proceed with the contract and requiring Greenfield to stop construction. You saw the draft letter last week, 
but here it is again (it's the second in the three letters attached- the first as you'll remember went out already). 

We understand that the OPA and the Minister of Energy plan to issue statements shortly thereafter relating to the OPA's 
decision not to proceed with the contract. The Minister expects to be scrummed tomorrow morning. Talks between the 
OPA and Greenfield are expected to continue over the week. 

We'll continue keeping you posted of developments 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 18, 2011 4:57 PM 
Lindsay, David (ENERGY) 

Cc: 
Subject: 

Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Greenfield 

Privileged and Confidential 

Mike Lyle advises that looks like there is an agreement in principle but he had to hang up before he could explain more. 
He asked us to stand by on the weekend - I'll follow up shortly with him for more details 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

1 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Thank you Carolyn! 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 

Perun, Halyna N. (ENERGY) 
November 18, 2011 5:01 PM 
Calwe\1, Carolyn (ENERGY) 
RE: Greenfield 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of thi? information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 18, 2011 4:58 PM 
To: Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield 

I will keep an eye on my bb over the weekend. I am in town should anything come up. 

Carolyn 

From: Perun, Halyna N. (ENERGY) 
Sent: November 18, 2011 4:57 PM 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

Privileged and Confidential 

Mike Lyle advises that looks like there is an agreement in principle but he had to hang up before he could explain more. 
He asked us to stand by on the weekend- I'll follow up shortly with him for more details 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Lindsay, David (ENERGY) 
November 18, 2011 5:09PM 
Perun, Halyna N. (ENERGY) 

Cc: 
Subject: 

Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Greenfield 

Great news. Thanks for the heads up. 

David 

From: Perun, Halyna N. (ENERGY) 
Sent: November 18, 2011 4:57 PM 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

Privileged and Confidential 

Mike Lyle advises that looks like there is an agreement in principle but he had to hang up before he could explain more. 
He asked us to stand by on the weekend- I'll follow up shortly with him for more details 

:Hafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun; Halyna N. (EN ERG¥) - . - . 

From: l'erun, Halynak(ENERGY) 
Sent: Novembe~18, 20116:17PM --'fo:------ --~l:n1dsay~ David(El'lffiG?f~--~-= --= --~= ~ - - ~-- ---~~----~ =-- -----~~~~~~-

cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: RE: Greenfield 

Privileged and Confidential 

Greenfield came back with settlement on the OEFC Keele Valley claims in the amount of $15.3 M. There has been some 
discussion that Greenfield would settle for $10 M plus $5 + M in some other form- like a NUG contract. He thought that 
this extra $5 M was not significant and would not be a deal breaker. 

Also, Keele Valley settlement may need to be set out in a separate agreement. OPA counsel has been in discussion with 
OEFC counsel (Sarah Neville) today about such agreement. 

Issue of NUG contract not landed as yet- Mike advises that OPA is looking at whether a Minister's direction is needed 
should this route be desired. We'll look at the need for a direction as well. 

Also, I'll loop in MOF legal. 

OPA is planning to send out next draft to Greenfield tomorrow and counsel are working on drafting this evening. He'll be 
sending the next draft to me tomorrow then as well. 

Aim is to land all of this for an announcement on Monday. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 · 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Lindsay, David (ENERGY) 
Sent: November 18, 2011 5:09 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: RE: Greenfield 

Great news. Thanks for the heads up. 

David 
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From: Perun, Halyna N. (ENERGY) 
Sent: November 18, 2011 4:57 PM 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

Privileged and Confidential 

Mike Lyle advises that looks like there is an agreement in principle but he had to hang up before he could explain more. 
He asked us to stand by on the weekend- I'll follow up shortly with him for more details 

:Hafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671"2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the wrjter and permanently delete the message and 
all attachments. Thank you. 
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From: l"erun,HalynaN, (ENERGY) __ - , __ ,, , 

_,".S~nt~-----~
To: 

November 18 2011 6:31 PM - - -. 
"" c-"""'-'·'--'- '-'--"""'--~ -=-_;__,b-.=o."===-===--=-o,-~eo-:-eo""-'"' = "'·'·· =~·,-.-.~,-. .,-.-o--'-o:-~~"-""'==:~=""-""'"'~-= '~'-~"'-'-"'"" - -·.,-,·_-=-...,..-.-=---~-~-- ; ~,~--"--~~ :"---"=-·.c:-.·~=·-' ·. 

Sinclair, James (FIN) 
Cc: 
Subject: 

Hanslep, Malle (FIN); Calwell, Carolyn (ENERGY) 
RE: OEFC 

Privileged and Confidential 

Hi Jim and Malle- Apparently, the Ontario Power Authority and Greenfield South Power Corporation are getting closer to 
an agreement to stop construction on the Mississauga site. It entails settling the litigation with the OEFC on Keele Valley 
claims. Mike Lyle has been working with Sarah Neville at OEFC on details of settling that litigation. I suspect that you'd 
want to be in the loop as this unfolds. There is a very stro.ng political desire to land this before the end of the weekend
for an announcement on Monday. 

2fafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-66811 Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: November 4, 2011 8:18AM 
To: Sinclair, James (FIN) 
Cc: Hanslep, Malle (FIN) 
Subject: Re: OEFC 

Yes please if you are able to that would be great thank you 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Sinclair, James (FIN) 
To: Perun, Halyna N. (ENERGY) 
Cc: Hanslep, Malle (FIN) 
Sent: Fri Nov 04 08:16:56 2011 
Subject: OEFC 
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Halyna: 

I now have your voice mail. Although we know of the discussions regarding the Mississauga plant and the need for 
settlement of the earlier litigation we do not, unfortunately, have any term sheet. Would you like us to chase it down from 
the client? 

Jim 

James D. Sinclair 
Director, Legal Services Branch. 
Ministry of Finance 
Ministry of Revenue 
777 Bay Street, 11th Floor 
Toronto ON MSG 2C8 

T: 416 3251450 
F: 416 3251460 

This e-mail is confidential and may be subject to solicitor-client privilege. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Fascinating! 

Calwell, Carolyn (ENERGY) 
November 18, 2011 6:46 PM 
Perun, Halyna N. (ENERGY) 
Re: Greenfield 

From: Perun, Halyna N. (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 18 18:16:54 2011 
Subject: RE: Greenfield 

Privileged and Confidential 

Greenfield came back with settlement on the OEFC Keele Valley claims in the amount of $15.3 M. There has been some 
discussion that Greenfield would settle for $10 M plus $5 + M in some other form -like a NUG contract. He thought that 
this extra $5 M was not significant and would not be a deal breaker. 

Also, Keele Valley settlement may need to i)e set out in a separate agreement. OPA counsel has been in discussion with 
OEFC counsel (Sarah Neville) today about such agreement. 

Issue of NUG contract not landed as yet- Mike advises that OPA is looking at whether a Minister's direction is needed 
should this route be desired. We'll look at the need for a direction as well. 

Also, I'll loop in MOF legal. 

OPA is planning to send out next draft to Greenfield tomorrow and counsel are working on drafting this evening. He'll be 
sending the next draft to me tomorrow then as well. 

Aim is to land all of this for an announcement on Monday. 

JfaEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416} 325-6681/ Fax: (416) 325-1781 
Btl: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Lindsay, David (ENERGY) 
Sent: November 18, 2011 5:09 PM 
To: Perun, Halyna N. (ENERGY) 
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Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: RE: Greenfield 

Great news. Thanks for the heads up. 

David 

From: Perun, Halyna N. (ENERGY) 
Sent: November 18, 2011 4:57 PM 
To: lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

Privileged and Confidential 

--------

Mike Lyle advises that looks like there is an agreement in principle but he had to hang up before he could explain more. 
He asked us to stand by on the weekend - I'll follow up shortly with him for more details 

J{atjna. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: {416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person{s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient{s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From:· 
Sent: 
To: 
Cc: 
Subject: 

Privileged and Confidential 

Perun, Halyna N. (ENERGY) 
November 18, 2011 6:54PM 
'Michael Lyle' 
Calwell, Carolyn (ENERGY) 
Greenfield 

In the meantime, any chance you could send me what Greenfield came back with, aside from the Keele Valley 
claims/NUG contract idea? If it's quicker- perhaps you could just note what's new/different in the below summary of the 
first draft that Carolyn produced for the clients? I am anticipating being asked this so would like to be clearer about the 
details so far. 

This agreement would require Greenfield to: 
• immediately cease construction of the plant and demobilize from site 
• maintain the safety and security of the site 
• seek to have its environmental apprcval and its generation license cancelled 

The OPA would be required to: 
• pay Greenfield its costs of ceasing construction and demobilizing and costs of maintaining safety and security of 

the site 
• provide a Jetter of credit (amount to be determined) that Greenfield can draw upon if the OPA doesn't pay the 

costs in the bullet above 
All of Greenfield's costs may be verified through documentation and audit. 

The Keele Valley claims would be settled for $10M to be paid from the OEFC to Eastern Power and the related litigation 
would be dismissed. 

The Clean Energy Supply (ARCES) contract between Greenfield and the OPA would be suspended for the duration of this 
Construction Stoppage and Settlement Agreement. The parties agree to work together in good faith to negotiate the 
mutual termination of the ARCES agreement and negotiate a new contract for a facility at a different location. 

All discussions in relation to this agreement and in relation to the ARCES contract are confidential. Greenfield and the 
OPA may make a public announcement that they have entered into' an agreement that provides for the permanent end to 
construction, the revocation of environmental approvals and licenses and further negotiation to determine the resolution of 
the cancellation of the facility. 

The agreement has a term of 60 days, which may be extended for an additional 60 days. When this agreement expires, 
the ARCES Contract is terminated and the OPA and Greenfield shall commence a dispute resolution process (that 
ultimately includes arbitration) to determine the compensation owed to Greenfield. 

Many thanks Mike! Hope you get some part of this weekend to yourself 

JfaEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416} 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 18, 2011 7:09 PM 

To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: Re: Greenfield 

My sense is that would be pretty misleading. They came back with a very one sided response that had us convinced we 
would go nowhere last night. They moved very far in negotiation today. We will have a draft from external counsel 
tonight which I can send along this evening as long as it is clear that it will likely change somewhat before it is sent to the 
other side. 

From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: Friday, November 18, 2011 06:53 PM 
To: Michael Lyle 
Cc: Calwell, Carolyn (ENERGY) <Carolyn.Calwell@ontario.ca> 
Subject: Greenfield 

Privileged and Confidential 

In the meantime, any chance you could send me what Greenfield came back with, aside from the Keele Valley 
claims/NUG contract idea? If it's quicker- perhaps you could just note what's new/different in the below summary of the 
first draft that Carolyn produced for the clients? I am anticipating being asked this so would like to be clearer about the 
details so far. 

This agreement would require Greenfield to: . 
• immediately cease construction of the plant and demobilize from site 
• maintain the safety and security of the site 
• seek to have its environmental approval and its generation license cancelled 

The OPA would be required to: 
• pay Greenfield its costs of ceasing construction and demobilizing and costs of maintaining safety and security of 

the site 
• provide a letter of credit (amount to be determined) that Greenfield can draw upon if the OPA doesn't pay the 

costs in the bullet above 
All of Greenfield's costs may be verified through documentation and audit. 

The Keele Valley claims would be settled for $1OM to be paid from the OEFC to Eastern Power and the related litigation 
would be dismissed. 

The Clean Energy Supply {ARCES) contract between Greenfield and the OPA would be suspended for the duration of this 
Construction Stoppage and Settlement Agreement. The parties agree to work together in good faith to negotiate the 
mutual termination of the ARCES agreement and negotiate a new contract for a facility at a different location. 

All discussions in relation to this agreement and in relation to the ARCES contract are confidential. Greenfield and the 
OPA may make a public announcement that they have entered into an agreement that provides for the permanent end to 
construction, the revocation of environmental approvals and licenses and further negotiation to determine the resolution of 
the cancellation of the facility. 

The agreement has a term of 60 days, which may be extended for an additional 60 days. When this agreement expires, 
the ARCES Contract is terminated and the OPA and Greenfield shall commence a dispute resolution process (that 
ultimately includes arbitration) to determine the compensation owed to Greenfield. 

Many thanks Mike! Hope you get some part of this weekend to yourself 
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JfaEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

~ 
-

' .· Greater Toronto's 
. 20 ll '@ Top Employers 
C.""d>~ limn"' . !'Nil 

Emploj<>r< 

This e-mail message and any files transmitted with It are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it Is strictly prohibited. If you have received this message in error, 
or are not the named reclpient(s), please notify the sender immediately and delete this e-mail message. 
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r-erun, Halyna N; (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Privileged and Confidential 

Perun, Halyna N. (ENERGY) 
November 18,2011 7:17PM 
'Michael Lyle' 
Calwell, Carolyn (ENERGY) 
RE: Greenfield 

Thanks Mike- understood. A draft you send this evening will be great to see and we'll keep it to ourselves. I am thinking 
of holding off on sending more to clients (unless pressed) until we have the version you send to Greenfield. If I send 
anything more this evening it would be with caveats. By the way, Jim Sinclair at MOF legal is aware of the OEFC litigation 
discussions and has MOF approvals prepared and on stand by. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than \he intended recipient(s) is · 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: November 18, 2011 7:09 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: Re: Greenfield 

My sense is that would be pretty misleading. They came back with a very one sided response that had us convinced we 
· would go nowhere last night. They moved very. far in negotiation today. We will have a draft from external counsel 

tonight which 1 can send along this evening as long as it is clear that it will likely ch.ange somewhat before it is sent to the 

other side. 

From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: Friday, November 18, 2011 06:53PM 
To: Michael Lyle 
cc: Calwell, Carolyn (ENERGY) <Carolyn.Calwell@ontario.ca> 
Subject: Greenfield 

Privileged and Confidential 

In the meantime, any chance you could send me what Greenfield came back with, aside from the Keele Valley 
claims/NUG contract idea? If it's quicker- perhaps you could just note what's new/different in the below summary of the 
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Thi? e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain informati.on that 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended reciplent(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with It is strictly prohibited. If you have reCeived this message in error, 
or are not the name9 recipient(s), please notify the sender immediately and delete this e-mail message. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 19, 2011 8:42AM 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
FW: Revised FRSA 

== 

Attachments: #22077989v7 _LEGAL_1_- Facility Relocation and Settlement Agreement (Osler 
draft).DOCX; blacldine to McMillan draft. pdf; Blackline to previous Osler draft. pdf 

Sorry for not getting this to you last night. We are reviewing this shortly and should have a version out to Greenfield 
before noon. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
·120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H H1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Ern ail: michael.lyle@powerauthority.on.ca. 

This e-mail message and any files transmitted with It are Intended only for the named reclpient{s} above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the Intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with il is strictly prohibited. If you t1ave received this message in error, or are not the named reclpient(s), please notify the sender immediately 
and delete this e-mail message 

., .. __ ./'f.' ~~\i!i u. re_ al.erToro_ nlo's -0 niJ rt', .. Top Emp!oytHs 
Canadlt!>GreM"'t ' · ··· f:;(j)[!tl · 

Employ"" •> 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it Is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

From: Smith, Elliot [rnailto:ESmith@osler.com] 
Sent: November 18, 2011 8:52PM 
To: Michael Killeavy; Michael Lyle 
Cc: Sebastiana, Rocco; Ivanoff, Paul 
Subject: Revised FRSA 

All, 
Please find attached a revised FRSA along with blacldines to both the previous Osler dcaft and the McMillan draft. We are 
still reviewing this internally but wanted to get it out to the team for your review as well. 

We would propose to have a call tomorrow morning at 9:30 AM to discuss. Please let us know if this works or if there is an 
alternate time you would prefer. 

Elliot 

101 
L ______ j 
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Elliot Smith, P.Eng. 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hosldn & Harcourt LLP 
Box 50, 1 First Canadian Place 

~aria, Canada M5X 188 

Tills e-mail message Is privileged, confidential and subject to 
copyrlghL Any unaulhorized use or disclosure ls prohibited. 

Le contenu du present courriel est prMI!§giS. confldentlel e\ 
sournis a des tlroils d'auteur. ll esl lnlerdit de l'uHiiser ou 
dele dlvulguer !;ans aulor1saUcm. 

_,H '''' •• '''! .-.-........ ~ • .,.,_,.~·•·>·>' t ,., ''''' •o-+H·..,.·~·=•> ·~' ''' '' ''' HO •<-'<<-.,-,-

2 



DlUFT DOCUML'NT CONFIDENTIAL 
AND WITHOUT PREJUDiCE 

DHAFT: OSLER COMMENTS 
NOVEMBER 18, 2011 

FACILITY RELOCATION AND SETTLEMENT AGREEMENT 

This Facility Relocation and Settlement Agreement (the "Agrecmenf') is dated as 
of the e day of November, 2011 (the "Effective Date") between Greenfield South Power 
Corporation ("Greenfield") and the Ontmio Power Autl1ority (the "OPA"). Greenfield m1d the 
OP A are each referred to as a "Party" md collectively as tl1e "Parties". 

WHEREAS the OP A and Greenfield executed a Clean Energy Supply Contmct 
dated as of the 12th day of April, 2005 and mnended m1d restated as of the 16th day of March, 
2009 (the "ARCES Contract"); 

AND WHEREAS in response to the local cmmmmity's concerns about tl1e 
Greenfield South Generating Station, the Government of Ontmio c01m11itted to relocate .tbe 
Facility; 

AND WHEREAS Greenfield has, as a result of the cmmnitment of tl1e 
Government of Ontmio to relocate the Facility md at the request of the OP A, agreed to stop 
construction work on the Facility and the OPA and Greenfield have agreed to relocate the 
Facility, all on the terms and conditions set forth in tlus Agreement; 

NOW THEREFORE, in consideration oftl1e mutnal agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
aclmowledged, m1d intending to be legally bolmd, the Parties agree as follows: 

1.1 Defmitions 

.ARTICLE 1 
llUERPRETATION 

In addition to the tern1s defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when nsed in this Agreement: · 

"Affiliate" of a Person means any Person that Controls, is Controlled by, or is under common 
Control with, that Person. 

"Amended ARCES" has the meaning given to that term in Section 2.6. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within tl1e meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of the 
Income 11IX Act (Canada) or tl1at such Persons, as a matter of fact, deal with each otl1er at a 
pmiicular time at mm 's length. 

"Business Day" mem1s a day, other than a Saturday or Sunday or stat11tory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the tTansaction of business. 

"ContldenHal l.nformntion" mem1s tlus Agreement, any prior drafts of tlus Agreement a11d 
correspondence related to this Agreement, any arbitration pursuant to tl1is Agreement (including, 
without limitation, the proceedings, written mate1ials and m1y decision} m1d all information that 
has been identified as confiJential and wluch is fi.tmished or disclosed by the Disclosing Party · 
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and its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information detived at any 
time fi·om any such confidential infonnation, but excluding: (i) publicly-available infmmation, 
unless made public by the Receiving Pmty or its Representatives in a mam1er not petmitted by 
this Agreement; (ii) infonnation already known to the Receiving Party prior to being furnished 
by the Disclosing Party; and (iii) infonnation disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representatives, if such source is not subject to any 
agreement with the Disclosing Pmiy prohibiting such disclosur-e to the Receiving Pmiy; and (iv) 
infmmation that is independently developed by the Receiving Pmiy. 

"Contractor" mem1s m1y Person engaged to perfonn work on the Facility. 

"Control" means, witl1 respect to m1y Person at any tinle, (i) holding, whether directly or 
indirectly, as owner or otl1er beneficiary, otl1er tl1an solely as the beneficim-y of an unrealized 
security interest, secmities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether tlrrough the ownership of secutities 
or ownership interests, by contract or tmst or otherwise, provided that where such Person is a 
non-share capital corporation, in respect of which tl1e majmity of the members of the board of 
directors are appointed by the Lieutenant Governor in Conncil or a member of the Executive 
Conncil of Ontario, such Person shall be considered to be Controlled by the Gover11111ent of 
Ontario. 

"Credit Facility" means any lom1s, notes, bonds, letter of credit facilities, or debent<u·es or other 
indebtedness, liabilit-ies or obligations, for tl1e finm1cing of the Facility, which include a charge, 
mortgage, pledge, secutity interest, assignment, sublease, deed of trust or similar instrument with 
respect to all or any pmi of the Supplier's Interest granted by Greenfield that is security for m1y 
indebtedness, liability or obligation of Greenfield, together with any mnendment, change, 
supplement, restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential Information, is tl1e Party providing or 
disclosing such Confidential Infonnation and may be the OP A or Greenfield, as applicable. 

"Facility" means tl1e natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Facility Equipment" means any materials, products, equipment, machinery, components or 
apparatus which does or will forn1 pmi of the Facility. 

"Government of Ontario" means Her Majesty the Queen in 1ight of Ontario. 

"Governmental Authority" mem1s any federal, provincial, or municipal govenmtent, pm-Iimnent 
or legislature, or m1y regulatory authmity, agency, tribnnal, cmmnission, board or department of 
any such govemment, pm·liillllent or legislature, or any comi or other law, regulation or mle
malcing entity, having jurisdiction in the relevant ci:rcUlllstances, including the Govemment of 
Ontmio, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 

LEGt\L_! :22077989.7 
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Safety A uthmity, and any Person acting under the authority of any Governmental Authority, but 
excluding the Ontario Power Authmity. 

"Independent Engineer" means 1s an engmeer who has been selected by the OPA and 
acceptable to Greenfield, that is: 

(i) a professional engineer duly qualified and licensed to practice engineering in the 
Province of Ontario; and 

(ii) employed by an independent engineering firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not affiliated 
with or directly or indirectly ~ontrolled by Greenfield or the OP A and Lhat does 
not have a vested interest in the design, enginee1ing, procurement, construction 
and/or testing of the Facility. 

"Losses" means, any and all loss, liability, cost, claim, interest, fine, penalty, assessment, 
damages available at law or in equity, expense, including the costs and expenses of any action, 
application, claim, complaint, suit, proceeding, demand, assessment, judgement, settlement or 
compromise relating thereto (including the costs, fees and expenses of legal counsel on a 
substantial indemnity basis without reduction for tariff rates or similar reductions and all 
reasonable costs of investigation) or diminution of value. 

"Person" mem1s a natural person, finn, tlUst, pminership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Infonnation, is the Party or Parties receiving 
Coniidentiallnfmmation and may be OP A or Greenfield, as applicable. 

"Relocated Equipment" has the meaning given to that tenn in Section 2.1 (a). 

"Relocated Facility" has tl1e meaning given to tl1at tmm in Section 2.6. 

"Representatives" mem1s a Party's directors, officers, employees, auditors, consultm1ts 
(including economic and legal advisors), contractors and agents and tl1ose of its Affiliates and, in 
the case of the OP A, shall include the Government of Ontmio and MY cm1Joration owned or 
Controlled by the Govemment of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meMing given to that term in tl1e ARCES Contract. 

"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. 

"Site" means the location of the Facility and includes laydovm lands in the vicinity of the 
Facility, if any. 

"Supplier" means any Perscn engaged to supply Facility Equipment. 
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"Supplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of tl1e foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and fon:n part of this Agre~ment: 

Exhibit A 
Exhibit B 

Forn1 of hTevocable Standby Letter of Credit 
Copy of Certificate of Approval-Air number 2023-?HUMVW 

1.3 Headings 

The inclusion of headings in this Agreement are fcfr convenience ofreference only and shall not 
affect fue construction or interpretation of tlris Agreement. 

1.4 Gender and Number 

h1 this Agreement, unless the context ofuerwise requires, words importing the singular include 
tl1e plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where ofuerwise expressly provided, all an1ow1ts in this Agreement are staled, and shall 
be paid, in Canadian dollars and cents. 

1.6 Entire Agreement 

Tiris Agreement constitutes the entire agreement between fue Parties pertailring to fue subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and fuere are no agreements in connection with tl1e subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
tlris Agre=ent, or its directors, officers, employees or agents, to tl1e other Party to tlris 
Agreement or its directors, officers, employees or agents, except to the extent that fue same has 
been reduced to wriru1g and included as a tenn of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in tlris Agreement, no amendment or waiver of any provision of 
tlJ.is Agre=ent shall be binding unless executed in w1iting by tl1e Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel witl1 respect to, any subsequent failme to comply unless otherwise 
expressly provided. 

1.8 Governing Law 

TlJ.is Agreement shall be governed by and cons1:med in accordance with the laws of tl1e Province 
of Ontmio and the laws of Cmmda applicable therein. 

LEGAL_! :2207796~.7 
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1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by ti1e OPA's legal and other 
professional advisors, the Parties aclmowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any te1m or provision of tins Agreement shall not be 
construed or interpreted against fue OP A or in favour of Greenfield when interpreting such te1m 
or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restJicted, prohibited or unenforceable, the provision shall, as to that jmisdiction, 
be ineffective only to the extent of the restriction, prohibition or tmenforceability without 
invalidating the remaining provisions of this Agreement and witi1out affecting its application to 
other Parties or circumstances. 

ARTICLE2 
COVENAJ'-TTS 

2.1 Cessation of Construction 

(a) 

(b) 

Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease any work at the Facility and to fully 
demobilize from the Site; oilier than any activities fuat may be reasonably 
necessary in fue circumstances to bring such work to a conclusion. Greenfield 
shall also cause the Suppliers to cease manufacturing fue Facility Equipment, 
except for the gas turbines, the I-IRSG, fue transformers, and the pumps (the 
"Relocated Equipment"). Suppliers may continue to manufacture the Relocated 
Equipment and Greenfield shall continue to perform its payment and other 
obligations under ti1e contracts relating to fue manufacture and supply of ti1e 
Relocated Equipment. Greenfield shall not permit any of fue Facility Equipment 
to be delivered to the Site .. Greenfield shall arrange for suitable storage for the 
Relocated Equipment as completed pending relocation to the Relocated Facility 
and all costs for fue transpmiation, insurance and storage of the Relocated 
Equipment, pending relocation fuereof to the Relocated Facility, shall be dealt 
witi1 in accordance Section 2.2. [NTD: Reimbursement has been deleted from 
this pat·agraph as it is already covered in Section 2.2 which addresses the 
costs of complying with Section 2.1(a).] 

Notwithstanding Section2.l(a), Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with ti1e standards to which 
safety and security of the Site was maintained p1ior to the Effective Date, (ii) 
Julfill all applicable obligations under the Occupational Health and Safely Act 
(Ontmio), and (iii) maintain insurance coverage in accordance with Section 2.10 
of the ARCES Contract, with the costs of maintaining such safety and security 
and the costs of such insurance to be included in fue costs provided for in Section 
2.2(a). 
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. (c) Within thirty (30) days after the Effective Date, Greenfield shall apply for a 
review of Certificate of Approval-Air number 2023-?HUMVW (a copy of which· 
is attached as Exhibit B) pursuant to section 20.4(1) of the Environmental 
Protection Act (Ontario) and request that such approval be revoked without the 
issuance of a new Ce1iificate of Approval-Air for the Facility, and, to the extent 
permitted, Greenfield shall request that consideration of the application be 
expedited. 

(d) Greenfield shall not at any time (i) reapply for an environmental compliance 
approval for the Facility or for any other electricity generation facility at the Site, 
and (ii) recommence any construction activity in connection with the Facility at 
the Site. 

2.2 Payment of Costs 

(a) The OPA shall be responsible for and shall reimburse Greenfield for: (i) all costs 
incurred by Greenfield or for which Greenfield is or may become liable in 
complying with the obligations of Greenfield set out in Section 2.1 (a) and Section 
2.1 (b), and (ii) all costs incurred by Greenfield in cmmection with the 
development and construction of the Facility prior to the Effective Date and 
becoming due on or after the Effective Date, which have not been advanced, 
drawn, or committed to be advanced or drawn, on any Credit Facility. [NTD: We 
would normally expect that all costs of Affiliates would flow back to 
Greenfield, who would then pass the cost on to the OPA, so we do not 
understand the need to include Mfiliates in this provision.] 

(b) 

(c) 

LEG"L~ !:;.10779J'J.I 

Greenfield shall provide an Independent Engineer with a detailed list of all costs 
incurred by Greenfield up to the Effective Date in connection with the design, 
development, pennitting and construction of the Facility, including without 
limitation in respect of engineering, design, pennitting, letter of credit interest and 
other development costs excluding any such costs which have been paid for or 
reimbursed by draws or advances from any Credit Facility, (the "Equity Sunk 
Costs"), along with such docnmentation as is reasonably required by the 
Independent Engineer to substantiate such Equity Smile Costs and confirm that 
such costs have not been paid for or reimbursed by draws or advances from any 
Credit Facility. The OP A shall reimburse Greenfield for the Equity Sunk Costs in 
accordance with Section2.2(e). 

The OP A shall indemnify, defend and hold hamiless each of Greenfield and 
[insert name of General Contt·actor] and each of their respective 
Representatives (collectively, the "Greenfield Indemnified Parties") from and 
against any and all Losses of the Greenfield I:ndenmified Parties relating to, 
arising out of, or resulting from the cessation of constmction of the Facility, 
including, without limitation, Losses arising from any claims by Contractors, 
Suppliers, Governmental, Authorities and employees, provided that such Losses 
are not the result of any negligence or wilful misconduct of any Greenfield 
Indemnified Pmty. 
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(d) The Parties acknowledge that the OP A has, upon execution of this Agreement, 
provided to Greenfield, security for the performance of the OPA's indemnity and 
other obligations set out in Section 2.2 in an amount equal to $[®] in the form 
attached as Exhibit A (the "Costs Security"). If the OP A fails to pay any amount 
celiified by the Independent Engineer as being properly owing under this 
Agreement as set out in Section 2.2(e) or fails to comply with its indemnity 
obligations under Section 2.2(c), Greenfield shall have the right to draw snch 
unpaid amount from the Costs Secmity, provided that Greenfield provides the 
OPA with [ten (10)] Business Days' prior notice of its intent to draw on the Costs 
Security and at the end of such notice· period, such unpaid amount remains 
outstanding. 

(e) Greenfield shall submit detailed invoices for the costs referred to in Section 
2.2(a), in com1ection with Equity Sunk Costs, and any other amotmts payable by 
the OP A to Greenfield under tllis Agreement to the Independent Engineer. The 
Independent Engineer shall, within ten (10) Business Days after receipt of such 
detailed invoices and any required suppoliing documentation, issue a celiificate 
certifying the amount payable in connection with such detailed invoices under this 
Agreement. The OPA shall, within five (5) Business Days after receipt of such 
celiificate from the Independent Engineer, pay Greenfield the 'amount cerufied by 
the Independent Engineer. 

(J) Notwithstanding any provision in this Agreement to the contrary, to the extent the 
OPA is liable to Greenfield for any costs· charged by a Person who does not deal 

. at Arm's Length with Greenfield, such cost shall be deemed to exclude the 
amount that is in excess of the costs that would have been charged had such 
Person been at Arm's Length with Greenfield. 

2.3 llttentionally Deleted 

2.4 ARCES Contract 

By entering into tllis Agreement, neither Greenfield nor the OP A waives any provision of tl1e 
ARCES Contract, provided that tl1e obligations of Greenfield and the OP A under the ARCES 
Contract shall be suspended during the term of tllis Agreement, except as otherwise set out 
herein. For greater celiainty, the OP A and Greenfield agree that the ARCES Contr-act continues 
to be in full force and effect. 

2.5 Credit Facilities 

(a) Greenfield agrees to promptly seek any required consent of any Secured Lenders 
to the entering into of tl1is Agreement by the OP A and Greenfield. Greenfield and 
the OPA agree to negotiate in good faith any reasonable amendments to this 
Agreement requested by the Secured Lenders. 

(b) The OPA shall pay to tl1e Secured Lenders all accmed and unpaid interest and any 
make whole payments or breakage fees wllich Greenfield is obliged to pay to the 
Secured Lenders pursuant to the Credit Facilities, together witl1 the 011tstanding 
principal amount of the debt fimrled under the Credit Facilities in exchange for 



- 8-

full and final releases from the Secured Lenders of all obligations of Greenfield 
[and its Affiliates] under the Credit Faculties and the Secured Lender's Secmity 
Agreements held by such Secured Lenders and the release of all secmity held by 
such Secured Lenders on and against the Site, the Facility and all other property 
and assets of Greenfield [and its Affiliates].[NTD: Why does the security relate 
to any ofthe assets of the Affiliates?] 

(c) Greenfield shall not grant miy security interests in the Facility, the Facility 
Equipment and the Site, and shall keep title to the Facility, the Facility Equipment 
m1d the Site free at1d clear of all encmnbrm1ces. Greenfield shall not sell, transfer, 
dispose of, or otherwise enter into m1y agreement (directly or indirectly) relating 
to tl1e ownership of tl1e Facility, Facility Equipment or tl1e Site, witl10ut tl1e 
OPA's p1ior written consent, which consent may be withheld in tl1e OPA's sole 
md absolute discretion. 

(d) The Parties agree that my amounts paid by tl1e OPA pursum1t to Section 2.5(b) 
shall be reflected in m1y qum1tification of dan1ages lmder this Agreement m1d/or 
any adjushnent to tl1e "Net Revenue Requirement" under the Amended ARCES. 

2.6 Good Faith Negotiations 

Greenfield m1d the OP A agree to work together in good Jaitl1 to determine a suitable site for a 
new nominal 300 MW natural gas fuelled combined cycle generating facility (tl1e "Relocated 
Facility") md the OPA shall in good faith cooperate with and assist Greenfield in obtaining all 
licenses, pennits, ce1iificates, registrations, authmizations, consents or approvals issued by 
Govemmental Authorities 8\}d required for the development, construction atld operation of the 
Relocated Facility. In addition, Greenfield md tl1e OP A agree to work together in good faith to 
negotiate an mnendment to the ARCES Contract so that it relates to md applies to tl1e Relocated 
Facility (the "Amended ARCES"). The Amended ARCES shall provide for (i) such 
mnendments to the ARCES as are required to reflect the fact tl1at the Relocated Facility is at a . 
different location, (ii) tl1e opportunity for Greenfield to engage tl1e OP A in good faith 
negotiations during the term of tl1e Amended ARCES regarding potential opportunities to expm1d 
tl1e Relocated Facility by atl incremental 300 MW depending upon system. needs, IESO 
requirements md other technical md commercial factors, md (iii) a level of completion m1d 
performance security that is [fifty percent (50%)]less than that set out in the ARCES Contract. 

2.7 Power and Authority 

(a) The OPA represents atld WatTatlts in favour of Greenfield that it has the corporate 
power and capacity to enter into tills Agreement and to perfon11 ils obligations 
herem1der and tl1is Agreement has been duly authorized by all required board 
approvals on the part of the OP A. This Agreement has been duly executed and 
delivered by the OP A at1d is a legal, valid atld binding obligation of the OP A, 
enforceable against the OP A in accordance witl1 its tenus. The execution m1d 
delivery of tlris Agreement by tl1e OP A m1d the perfonnmce by tl1e OP A of its 
obligations hereunder will not result in tl1e violation of or constitute a default 
ut1der applicable law or any judgment, decree, order or award of m1y 
Governmental Autl101ity having jmisdiction over the OP A. The OP A has received 
or obtained all directives, consents (other than those contemplated to be obtained 

LEGAL_l :120179B9.7 
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hereunder after the Effective Date) and other authmizations required to be 
received or obtained as a condition to the entering into of tlns Agreement by the 
OP A and the performance of its obligations hereunder. 

(b) Greenfield represents a11d warra11ts in favour of the OP A ti1at it has the corporate 
power and capacity to enter into tllls Agreement and to periorm its obligations 
hereunder and tlns Agreement has been duly autl1mized by all required boa1·d and 
shareholder approvals on fue part of Greenfield. Tins Agreement has been duly 
executed and delivered by Greenfield and is a legal, valid and binding obligation 
of Greenfield, enforceable against Greenfield in accorda11ce wifu its tenus. The 
execution and delivery of tllls Agreement by Greenfield and ti1e performance by 
Greenfield of its obligations hereunder will not result in ti1e violation of or 
constitute a default under applicable law or any judgment, decree, order or award 
of any Governmental Auti10rity having jmisdiction over Greenfield. Greenfield 
has received or obtained all consents (oilier tha11 those contemplated to be 
obtained hereunder after tl1e Effective Date) a11d other autl1orizations required to 
be received or obtained as a condition to the entering into of tins Agreement by 
Greenfield and fue performa11ce of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

3.1 Confidential Information 

From the Effective Date to a11d following the expiry of the tenn, tl1e Receiving Party shall keep 
confidential and secure and not disclose Confidential Infonnation, except as follows: 

(a) 

(b) 

The Receiving Pa1-ty may disclose Confidential Infonnation to its Representatives 
for the purpose of assisting tl1e Receiving Party in complying with its obligations 
under tins Agreement. On each copy made by fue Receiving Party, the Receiving 
Pmiy must reproduce all notices winch appear on fue original. The Receiving 
Party shall inform its Representatives of the confidentiality of Confidential 
Information a11d shall be responsible for a11y breach of this Article 3 by any of its 
Representatives. 

If the Receiving Pm-ty or any of its Representatives are requested or required (by 
oral question, intenogatories, requests for information or documents, com! order, 
civil investigative demand, or similar process) to disclose any Confidential 
Infonnation in cmmection with litigation or any regulatory proceeding or 
investigation, or pursuant to a11y applicable law, order, regulation or mling, the 
Receiving Pa1-ty shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Pmiy and its Representatives may 
disclose such portion of the Confidential mfonnation to ti1e Party seeking 
disclosure as is required by law or regulation in accordm1Ce with Section 3 .2. 

(c) Where Greenfield is tl1e Receiving Pa1iy, Greenfield may disclose Confidential 
lnfonnation to any Secured Lender or prospective lender or investor a11d its 
advisors, to the extent necessary, for securing fina11cing ior the Relocated Facility, 
provided1l1al any such prospective lender or investor has been inf01med of the 

! En.~ L. I ;~_IJ'i ~~~09 -, 
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Supplier's confidentiality obligations hereunder and such prospective lender or 
investor has covenanted io favour of the OP A to hold such Confidential 
Infonnation confidential and entered into a Confidentiality Undertaking in 
substantially the form set out in Exhibit W to the·ARCES Contract or in a similar 
fonn prepared by Greenfield and approved by the OP A. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiviog patty or any of its Representatives are requested or required to disclose any 
Confidential Infonnation, the Receiviog Party shall promptly notify tl1e Disclosing Pmiy of such 
request or requirement so that the Disclosing Party may seek an approp1iate protective order or 
waive compliance witl1 this Agreement. If, in tl1e absence of a protective order or the receipt of a 
waiver hereunder, tl1e Receiving Pmiy or its Representatives are compelled to disclose tl1e 
Confidential Infmmation, the Receiving Patty and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which tl1e Receiving Party is legally compelled to disclose m1d, in 
connection with such compelled disclosure, the Receiviog Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Infonuation is confidential and subject to non-disclosure on tenus m1d 
conditions equal to those contaioed io this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive m1d use such Confidential Information subject to those 
tenus and conditions. 

3.3 Return of Information 

Upon written request by the Disclosing Pmiy, Confidential Infmmation provided by tl1e 
Disclosiog Pmty in printed paper fonnat or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosiog Party io electronic fonnat will 
be deleted from tl1e emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for tl1e Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiviog Party's off-site or on-site data storage/archival 
process system, will be held by tl1e Receiving Party and kept subject to the tenus of this 
Agreement or destroyed at the Receiving Party's option. Notwitl1standiog the foregoing, a 
Receiving Pmty shall be entitled to make at its own expense m1d retain one copy of m1y 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the te1ms of this Article 3. 

3.4 FIPPA Records and Compliance 

The Pmt:ies acknowledge and agree that tl1e OPA is subject to tl1e Freedom of Information and 
Protection of Privacy Act (Ontario) ("FIPP A") and tl1at FIPP A applies to and govems all 
Confidential Information in the cnstody or control of tl1e OP A ("FIPPA Records") and may, 
subject to FIPP A, require the disclosure of such FIPP A Records to third pm·ties. Greenfield 
agrees to provide a copy of any FIPP A Records tlmt it previously provided to tl1e OP A if 
Greenfield continues to possess such FIPP A Records io a deliverable form at tl1e time of the· 

. OPA's request. If Greenfield does possess such FIPPA Records in a deliverable fonu, it shall 
provide the same within a reasonable time after being directed to do so by the OP A. The 
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provisions of this section shall survive any termination or expiry of tltis Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

3.5 [Privileged Communications 

(a) The Parties agree that all discussions, communications and conespondence 
between the Parties or their Representatives from and after the date of tllis 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection witl1 the termination of the ARCES Contract or otherwise relating 
to any differences between tl1e Parties respecting the ARCES Contract or relating 
to other projects or potential opportunities being discussed between the Parties are 
without prejudice and privileged. 

(b) Notwithstanding Section 3.5(a), nothing in this Agreement shall prevent 
Greenfield and the OP A from communicating with one another on a with 
prejudice basis at any point in time by designating its communication, whether 
oral or written, as a "with prejudice" communication, provided that such "with 
prejudice" communication does not include or refer, either directly or indirectly, 
to any wilhout prejudice and privileged discussions, communications and 
conespondence. [NTD: Section 3.5 should be deleted. Everything should be 
"with prejudice" once agreement signed][NTD: It is the OPA's intent that 
this agreement would be "with prejudice" but that the subsequent 
negotiations for a Relocated Facility would be on a "without prejudice" 
basis.] 

ARTICLE4 
TERM AND EXPlRY 

4.1 Term and Expiry 

(a) 

(b) 

The term of tl1is Agreement shall be effective from tl1e Effective Date for a period 
of 60 days and shall automatically expire at the end of such 60 day period, 
provided that tl1e tenn may be extended once by an additional period of 60 days 
by either tl1e OP A or Greenfield providing the other Parties with written notice no 
less tl1an five (5) Business Days prior to tl1e expiry of the original tenn and may 
be further extended for an agreed upon period of time with the mutual agreement 
in writing of the OP A and Greenfield. 

Upon expiry of tl1e term of this Agreement, following any extension exercised in 
accordance with Section 4.l(a): 

(i) the ARCES Contract shall be terminated and Greenfield and the OPA 
shrJl commence dispute resolution pursuant tJ Article 6 to detennine the 
amount owed. by tire OPA to Greenfield, wruch amount shall be 
determined in accordance with Section 4.2; 

(ii) Greenfield shall reh1m to the OPA any remaining portion of the Costs 
Security at such time as Greenfield is satisfied, acting reasonably, that it 
does not have and is not likely to have any fi.rrlher obligations for Cc1sts or 
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other liabilities in respect of the cessation of constmction of the facility as 
contemplated by Section 2.2, or for which the OP A may be liable to 
inderru1ify aoy of the Greenfield Indemnified Parties under Section 2.2(c), 
provided that in no event shall such period of time extend beyoi1d sixty 
(60) days following the expiry of the term of this Agreement; and 

(iii) subject to Section 7.10, no Party shall have any further obligations 
hereunder. 

4.2 Damages 

If the ARCES Contract is terminated in accordaoce with Section 4.l(b)(i) or Section 7.1(a) of 
this Agreement, Greenfield's damages shall be detennined as the net present value of the net 
revenues fi·om the Facility that are forecast to be earned by Greenfield during the "Tem1" (as 
defmed in the ARCES Contract), taking into account aoy actions that Greenfield should 
reasonably be expected to talce to mitigate the effect of the tem1ination of the ARCES Contract. 
[NTD: This language is derived from the determination of the Discriminatory Action 
Compensation payment set out in Article 13 of the ARCES Contract.] 

5.1 Notices 

ARTICLES 
NOTICES 

(a) All notices pertaining to tllis Agreement shall be in writing and shall be addressed 
as follows: 

If to Greenfield: 

and to: 

If to the OPA: 
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Greenfield South Power Corporation 
2275 Lalce Shore Blvd. West 
Suite 401 
Toronto, Ontario MSV 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Str·eet, Suite 4400 
Toronto, Ontario M5J 2T3 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

Ontmio Power Authmity 
120 Adelaide Str·eet West 
Suite 1600 
Toronto, Ontario 
M5H lTl 
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• Attention: 
Facsimile: 

Michael Lyle, General Counsel 
( 416) 969-6071 

Either Party may, hy written notice to the other Parties, change the address to 
which notices are to be sent. 

(b) Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and 
otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2.2(d) shall be sent by facsimile and by cornier.. 

ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Pmties 
describing the nature and tl1e pari:iculars of such dispute. \V"itlrin ten (1 0) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Serrior 
Vice-President or higher) from each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to ahempt to resolve the dispute. Each serrior executive shall be 
prepared to propose a solution to tl1e dispute. If, following the Senior Conference, tl1e dispute is 
not resolved, the dispute shall be settled by arbitration pursuar1t to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Pari:ies as to their rights under tl1is Agreement shall be decided 
by arbi1ntion pursuant to this Section 6.2, provided, however, that the Parties have first 
completed a Serrior Conference pursuant to Section 6.1. Any dispute to be decided in 
accordance with this Section 6.2 will be decided by a single arbitratnr appoi.nted by the Parties 
or, if such Parties fail to appoint an arbitrator witlrin fifteen (15) days following the reference of 
the dispute to arbitration, upon the application of any of the Parties, the ar·bitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial Dis11ict of 
Toronto Region. The arbitrator shall not have any cunent or past business or financial 
relationships with any Party (except prior ar:bitration). The arbitrator shall provide each of tlae 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance witl1 
I he provisions of tl1e Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision ar1d the reasons therefor. The arbitrator 
sha 11 be authorized only to interpret and apply the provisions of t!ris Agreement and shall have no 
power to modify or char1ge this Agreement in any manner. The decision of the mbitrator shall be 
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the ar·bitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question oflaw as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govem the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
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award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incuned during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incuned during the arbitration 
process. [NTD: Being reviewed by Greenfield.] 

ARTICLE? 
MISCELLANEOUS 

7.1 Default 

(a) If the OPA fails to perform any material co:venant or obligation set forth in this 
Agreement and such failure is not remedied within [ten (10)] Business Days after 
w1itten notice. of such failure from Greenfield, the ARCES Contract shall be 
tenninated and the amount owed by the OP A to Greenfield shall be determined in 
accordance with Section 4.2. 

(b) If Greenfield fails to perform any covenant or obligation set fmih in Section 
2.l(a), Section 2.l(c), Section 2.l(d) or Section 2.5(c) oftl:Lis Agreement and such 
failure is not remedied witl:Lin [ten (10)] Business Days after written notice of 
such failure from the OP A, such failure shall constitute a "Supplier Event of 
Default" under the ARCES Contract and shall entitle tl1e OP A to exercise any 
remedies thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield and tl1e OP A acknowledge tl1at a breach of tl:Lis Agreement by the otl1er 
Party, including, without limitation, Section 2.1, 2.2, 2.5, and Aliicle 3 shall cause ineparable 
harm to tl1e non breaching Party, and that the injury to non breacl:Ling Party shall be difficult to 
calculate and inadequately compensable in damages. The breaching Party agrees that the non 
breaching Party is e11titled to obtain injunctive relief (without proving any damage sustained by 
it) or any otl1er remedy against any actual or potential breach of the provisions of this Agreement 
by tl1e breacl:Ling Party. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records and all otl1er data required for tl1e pmpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than seven (7) years after the creation of the record or data. 
Greenfield, on a confidential basis as provided for in Aliicle 3 of tl:Lis Agreement, shall provide 
reasonable access to the relevant and appropriate fmancial and operating records and data kept 
by it relating to this Agreement reasonably required for the OPA to (i) comply witl1 its 
obligations to Govennnental Aufuorities, (ii) verify or audit billings or to verify or audit 
infonnation provided in accordance with this Agreement, and (iii) to detennine any amounts 
owing or payable pmsuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.5(b). The OPA may use its 
own employees for purposes of any such review of records provided that those employees are 
bound by tl1e confidentiality requirements provided for in Aliicle 3. Alternatively, tl1e OPA may 
at its own expense appoint an auditor to conduct its review. 
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7.4 Inspection of Site 

(a) The OP A and its authorized agents and Representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this Agreement 
and during the tenn of this Agreement, have access to the Site and every part 
thereof during regular business hours and Greenfield shall, and shall cause all 
personnel at the Site within ,the control of Greenfield to furnish the OP A with all 
reasonable assistance in inspecting the Site for the pm1Jose of ascertaining 
compliance with tllis Agreement; provided that such access and assistance shall 
be carried out in accordance with and subject to the reasonable safety and security 
requirements of Greenfield. 

(b) The inspection of the Site by or on behalf of the OP A shall not relieve Greenfield 
of any of its obligations to comply with the terms of this Agreement. [In no event 
will any inspection by the OPA hereunder be a representation that there has 
been or will be compliance with this Agreement and laws and 
regulations.][NTD: This is from the ARCES Contract. Why has it been 
deleted?] 

7.5 Inspection Not Waiver 

Failme by OPA to inspect the Site or any part thereof under Section 7.4, or to exercise its audit 
rights under Section 7 .3, shall not constitute a waiver of any of the rights of the OPA hereunder. 
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or 
be deemed to constitute a waiver of any such default, nor shall it constit11te or be deemed to 
constitute an acknowledgement that there has been or will be compliance by Greenfield with this 
Agreement. 

7.6 No Publicity 

No Party shall make any public statement or announcement regarding the existence or contents 
of this Agreement without the prior written consent of the other Party. Notwithstanding the 
foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives 
shall be permitted to make a public annotmcement, which is provided to Greenfield in advance, 
that an agreement has been entered into between the OP A and Greenfield which provides for (i) 
the pennanent cessation of work on the Facility, (ii) the revocation of the pem1it set out in 
Section 2.1 (c) in the circumstances described therein, and (iii) furtl1er negotiations between the 
OPA and Greenfield to detem1ine the ultimate resolution of the relocation of the Facility, failing 
wl1ich, the ultimate resolution will be detennined through binding arbitration. [NTD: This 
clause remains subject to further revision as the OPA has not yet finalized this language.] 

7.7 Bnsiness Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs relnted to the 
employment by such Party of Persons who perform this Agreement, including all federal, 
provii.1cial, and local income, social insurance, health, payroll and employment taxes and 
statutmily-mandated workers' compensation coverage. None of the Persons employed by any of 
lhe Parties shall be considered employees of any other Party for any purpose. Nothing in this 

f EG_A !. __ 1 .1 ell 17'JE"J i 
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Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between tl1e Parties. 

7.8 Binding Agreement 

Except as otl1erwise set out in tiJ.is Agreement, tllis Agreement shall not confer upon any other 
Person, except the Parties and fueir respective successors and permitted assigns, any lights, 
interests, obligations or remedies under tiJ.is Agreement. Tllis Agreement and all of the 
provisions of tiJ.is Agreement shall be binding upon and shall enure to fue benefit of ti1e Parties 
and their respective successors and pennitted assigns. 

7.9 Assignment 

(a) Neither tllis Agreement nor any of tl1e 1ights, interests or obligations under tllis 
Agreement may be assigned by Greenfield, wifuout ti1e prior written consent of 
tl1e OP A, wllich consent shall not be unreasonably witi1held; provided tlmt 
Greenfield may without fue consent of the OP A assign tllis Agreement a11d all 
benefits and obligations hereunder to the Afiiliate which will develop, construct, 
own and operate fue Relocated Facility as contemplated by Section 2.6, provided 
fuat ti1e assignee agrees in writing in a form satisfactory to the OP A, acting 
reasonably, to assume and be bound by fue terms and conditions of tiJ.is 
Agreement. [NTD: This was deleted because some of tbe obligations of 
Greenfield- are specific to the Site and need to remain with Greenfield.] 

(b) Neifuer tllis Agreement nor any of fue rights, interests or obligations under this 
Agreement may be assigned by fue OP A, witi1out the p1ior written consent of 
Greenfield, which consent shall not be unreasonably wiiliheld; provided tl1at fue 
OP A shall have tlJe right to assign tllis Agreement and all benefits and obligations 
hereunder without tl1e consent of Greenfield to fue Government of Ontario or any 
corporation owned or Controlled by tl1e Government of Ontmio witi1 a credit 
rating fuat is equal to or better than ti1e OP A's credit rating, and which assumes 
all of tl1e obligations and liabilities of the Ontario Power Authority under tlJ.is 
Agreement and agrees to be novated into tllis Agreement in the place and stead of 
ti1e OP A, provided timt tl1e assignee agrees in writing to assume m1d be bound by 
ti1e te1ms and conditions of tllis Agreement, whereupon, the OP A shall be relieved 
of all obligations and liability arising pursuant to tllis Agreement. 

7.10 Survival 

The provisions of Section2.1, Section2.2, Aliicle 3, Section4.l(b) m1d Al·ticle 6, shall survive 
ti1e expiration of ti1e tenn. 

7.11 Counterparts 

Tllis Agreement may be executed in two or more counterparts, a11d all such counterparts shall 
togefuer constitute one and ti1e same Agreement. It shall not be necessary in making proof of tiJe 
contents of tins Agreement to produce or account for more fuan one such counterpart. Any Pmty 
may deliver an executed copy of this Agreement by facsimile or elech·onic mail but such Party 

LEGt\L_I :2~\!77\15~.7 
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shall, within ten (1 0) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy ofthis Agreement. 

7.12 Time of Essence 

Time is of the essence in the pertormance of tl1e Parties' respective obligations under this 
Agreement. 

7.13 No Third-Party Beneficiaries 

This A~o,>Teement is for tl1e sole benefit of the parties hereto and their respective successors and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or 
by rertson oftl1is Agreement. 

7.14 Further Assurances 

Each of the Pmiies shall, from time to tiroe on written request of the other Party, do all such 
further acts and execute m1d deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and fuings as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and CarTy out fue tem1s of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersir;ned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: 
--------------------------

Name: Gregory M. Vogt 

Title: President 

I have authority to bind the corporation 

ONT ARlO PO VIER AUTHORITY 

.By: 

N arn'e: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation. 



EXHIDITA 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: ® 

APPLICANT: Ontmio Pmver Authority 

BENEFICIARY: Greenfield South Power Corporation 

AMOUNT: ® 

EXPIRYDATE: GJ 

EXPIRY PLACE: Counters of the issuing financial institution in Toronto, Ontmio 

CREDIT RATING: [Insert credit rating only if the issuer is not a financial institution listed in 
either Schedule I or II of the Bank Act] 

TYPE: IrTevocable Standby Letter of Credit 

NUMBER: 

We hereby authmize you to draw on [insert name of financial institution and financial 
institution's address in Toronto, Ontario] in respect of irrevocable stm1dby letter of credit No. 
____ (the "Credif'), for the account of the Applicant up to an aggregate amount of $o ("' 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 
- of the Facility Relocation m1d Settlement Agreement between the Beneficiary and 
tl1e Applicm1i, and tl1erefore the Beneficim-y is entitled to dmw upon the Credit in 
tl1e mnount of the draft attached hereto."; and 

2. A certified true ccipy of a letter sent by the Beneficim·y to the Applicant, by 
facsimile to 416-969-6071 m1d by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON MSI--I IT!, 
notifying the Applicant that tl1e Beneficiary intends to draw on this Credit, 
together with a copy of tl1e facsimile confirmation imd courier receipt evidencing 
that the letter was received by tl1e Beneficiary no less tlmn [ten (10)] business 
days p1ior to tl1e date of the draw. 

Drafts drawn hereunder must bear the clause "Drawn under irrevocable Stm1dby Letter of Credit 
No. [insert number] issued by [the frnancial institution] dated [insert date]"-

Partial drawings are permitted. 

This Credit is issued in corn1ection witl1 tl1e Facility Relocation and Settlement Agreement dated 
as of the@ day ofNovember, 2011 between the Beneficiary m1d the Applicm1t. 

LEOIIL_\:22Cl77'Jr.9.7 
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We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be duly honoured, if presented at the counters of [insert the fmancial institution and 
financial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date]. 

This inevocable standby letter of credit is subject to the h1temational Standby Practices ISP 98, 
Intemational Chamber of Cmmnerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be govemed by the laws of the Province of Ontmio and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
comts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: 
-------------------------

Authmized Signatory 



EXHIBITB 
COPY OF CERTIFICATE OF APPROVAL-AIR NUMBER 2023-7IIUMVW 
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DRAFT DOCUMENT CONFIDENTIAL DRAFT: NffiZ:E..J\4RE:P..-+6,-W-1-1-
0SLER COIVIMI;:NTS 
AND WITHOUT PREJUDICE NOVEMBER 18.2011 

~'ffiPG+IGN-&-T--GW'AGEFACILITV RELOCATION AND SETTLEMENT 
AGREEMENT 

This Gett&tl'tNtiefl--&(Bj3j38geFacility Relocation and Settlement Agreement (the 
:'Agreement") is dated as of the til day of November, 2011 (the "Effective Date") between 
Greenfield Sonth Power Corporation ("Greenfield"); and the Ontario Power Authority (the 
"OPA")-aRfl-Llasffil'H,:Pewer Limi!o~!ltern-Jlnwer";\. Greenfield, and the OPA~1H<l Ec;sten~ 
P&>.'>'ff are each referred to as a "Party" and collectively as the "Parties". 

WHEREAS the OPA and Greenfield execnted a Clean Energy Supply Contract 
dated as of the l21

h clay of April, 2005 and amended and restated as. of the 161
h day of March, 2009 

(the "ARCES Contract"); 

Al~ WHEREAS in response to the local community's concerns about the 
Greenfield South Generating Station, the Government of Ontario committed to relocate the 
plafltl'acil it'l; 

AND VVHEREAS Greenfield has as a result of the commitment of the 
Government of Ontario to relocate the Facility and at the request of the OPA. agreed to stop 
construction work on the Facility and the OPA and Greenfield have agreed to relocate the Facilit"" 
a II on the terms and conditions set forth in this Agreement; · 

NOW THF,REFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as ·follows: 

1.1 Definitions 

ARTICLE 1 
INTERPRETATION 

Tn addition to the terms defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"AfHiiate" of a Person means an'i.l's;rson that Controls. is Controlled by .. or is under common 
Control wilh, that Person 

"Amended A RCES" has the meaninggiven to that term in Section / .li. 

"Arm's Length" means. with resoect to two or more.Persons. that such Persons are not related to 
each other within the meanine of subsections 251 (?). (3). (3.1 ). (3.2). (4). (5) and (6) ofthe Income 
Tax ,t!c.L{Canada)_or .. thal.such_Persoflli, as a matter offaet. deal with each other at a particular time 
at .ann' siengtb. 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the Province 
of Ontario or any other day on which banking institutions in Toronto, Ontario are not open for the 
transaction of business. 



- 2-

"Confidential Information" means this Agreement, any prior drafts of this Agreement and 
correspondence related to this Agreement, any arbitration pursuant to this Agreement (including, 
without limitation, the proceedings, writter1materials and any decision) and all information that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party and 
its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information derived at any 
tirile from any such confidential information, but excluding:· (i) publicly-available information, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by this 
Agreement; (ii) infom1ation already !mown to the Receiving Party prior to being furnished by the 
Disclosing Pariy; and (iii) information disclosed to the Receiving Party from a source other than 
the Disclosing Party or its Representatives, if such source is not subject to any agreement with the 
Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) information that is 
independently developed by the Receiving Party. 

"Contractor" means any Person engaged to perform work on the Facility. 

"Control" means, with respect to ar1y Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of ail umealized 
security interest, securities or ownership interests of that Person carrying votes or owuership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect a11d whether tln·ough the ownership of securities 
or ownership interests, by contract or trust or otherwise. provided that where such Person is a 
non-share capital corporation. in respect of which the majority of the members of the board of 
directors are aPPointed by the Lieutenant Governor in Council or a member of the Executive 
Council of Ontario. such Person shall be considered to be Controlled by the Government of 
Ontario. 

"Credit Facility" means any loans, notes, bonds. letter of credit facilities, or debentures or other 
indebtedness, liabilities or obligations, for the fina11cing of the Facility, which include a charge, 
mortgage, pledge, security interest, assignment, sublease, deed oftrust or similar instrument with 
respect to all or ar1y part of the Supplier's Interest granted by tho SupplierGreenfield that is 
security for any indebtedness, liability or obligation of ilie-SB~Greenfield, together with any 
amendment, change, supplement, restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential Information, is the Pmiy providing or disclosing 
such Confidential Information ar1d may be the OPA~ or Greenfield or ~H+'-eweT, as applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenne, Mississauga, ON, L4X 2A6, commonly !mown as Greenfield South 
Generating Station. 

"Facility Equipment" means any ruaterials. products. eill!irlment. machinery. components or 
lJP_paratus which does or will form part of the Facilitv. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental AuthoritY" means any federal, provincial, or municipal government, par-liament 
or legislature, or any regulatory authoril;', agency, tribunal, commission, board or clcpmiment of 
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any sttch govemment, parliament or legislature, or any court or other law, regulation or 
rule-making entity, having jurisdiction in the relevant circumstances, including the Government of 
Ontario. the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
Safety Authority, and any Person acting under the authority of any Governmental Authority, but 
excluding the Ontario Power Authority. 

"Independent Enrineer" means is an engineer who has been selected by the OPA and acceptable 
to Gree)lfield. thaUs: · 

{i.L__a professional engineer dulv qualified and licensed to m'actice engineering in the 
Province of Ontario: and 

on employed by an independent engjpeering firm which holds a certificate of 
authorization issued b~Professional En<?:ineers Ontario that is not affiliated 
~vith or directlv or indirectly Controlled by Greenfield or the OPA and that does not 
have a vested interest in the desigp. engineering_ procurement construction and/or 
testing of the Facility, 

"Losses" means. any and all loss. liabilitv. cost claim. interest. f!illhllenally. assessment dama2:es 
available at law or in egui~pense,Jncluding the costs and expenses of any action, application. 
claim_,__<;QJnplaint. suit. proceeding. demand. assessment judgement. settlement or compromise 
relatin2: thereto (including the costs. fees and expenses of legal counsel on a substantial indemnity 
basis without reduction for tariff rates or similar reductions and all reasonable costs of 
investigation) or diminution of value. 

"Person" means a natmal person, firm, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venhtre, sole proprietorship, Governmental 
Authority or other entity of any ldnd. 

"Receiving Party", with respect to Confidential Information, is ti:re Party or Parties receiving 
Confidential Information and may be OPA, nr Greenfield-at1~-LZasteff1-PBo\'Bl', as applicable. 

"Relocated Equipment" has the meaning: 12iven to that term in Section 2.1 Cal. 

"Relocated Facility" has the meaning gjven to that term in Section 2.6. 

"Representatives" means a Party's directors, officers, employees, auditors, consultants (including 
economic and legal advisors), contractors and agents and those of its a Affiliates and, in the case of 
the OPA, shall include the Govemment of Ontario and any corporation owned or Controlled by the 
Government of Ontario, and their respective directors, ofiicers, employees, auditors, consultants 
(including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meaning given to that term in the ARCES Contract. 

"Secured Lender's Seenrity Agreement" has the meaning given to that term in the ARCES 
Contract. 

"Site" means the location of the Facility and includeS-atJ.Y laydown lands in the vicinity of !he 
Facility. if anv. 
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"Supplier" means any Person engaged to supply any-ma!effitk..-flr.etlusts,-<..>fjHtJ3fHeffi;-'fllB£tHflept. 
eeJltpeBents-eH!pJ3ar~1olJS-feH!te-Facility Eguipment. 

"Supplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCE$ Contract, or any benefit or advantage of any of the foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and form part ofthis Agreement: 

Exhibit A. 
Exl1ibit B 

Iffiflffi#.C 
Exhibil-P 

Form ofinevocable Standby Letter of Credit 
FHll-aHM~fl-l.Rele&SeCopy of Certificate of Aooroval-Air number 
2023-7HUMVW 
Gepy of EnYiroHtl'H'ntal Compj.i-aHee-Approval nmROOh!-(hg-1MYJV!¥-W 
Cepy of Elec!Tic i ty G€flen'ltiet1-bt66fleecW-':uJ(}9-Gmd 

1.3 Headings 

The inclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include the 
plural and vice versa and word~ importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall be 
paid, in Canadian dollars and cents. 

1.6 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no wananties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in cmmection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any wananty, representation, opinion, advice or assertion of fact made by a Party to this 
Agreement, or its directors, officers, employees or agents, to the other Party to this Agreement or 
its directors, officers, employees or agents, except to the extent that the same has been reduced to 
writing and included as a term of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of this 
Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor shall 
any waiver of any provision of this Agreement constitute a continuing waiver or operate as a 
waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise expressly 
provided. 
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1.8 Governing Law 

This Agreement shall be governed by and construed in accordance with rhe laws ofthe Province of 
Ontario and the laws of Canada applicable therein. 

1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA's legal and other 
professional advisors, the Parties aclmowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OPA or in favour of-~Easi:efR-P-ewer~ffi' Green11eld .when 
interpreting such term or provision, by virtue of snch fact.. 

1.10 Severability of Clauses 

It; in any jurisdiction, any provision of this Agreement or its application to ru1y Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restriction, prohibition or unenforceability without 
invalidating the remaining provisions of this Agreement and without affecting its application to 
other Parties or circumstances . 

. J.l-1-F&~lusiBn-af-Ganseijuentl~ruuges 

Netw-ithsffiflEiifl'J-BflYi'hieg-e&at-aiH£d herein te4he-£&nt-fflry,--ne-Pafly-te-th-is-Ag-t'<"&Hiflflt-¥fiU-8e 
liable-HHtier-tJ.lis--AgreeF!'Ieflt-8r-tHK~B'-f!f!T6al±Se-ef-ae.tien-ffililfift.g-te-t·he-&Hhj-G€t-fflilt{&t'-frHoRffi 
Ag-Fe~I1'1BHt~feHIH)'-Sj'l6eta-l,-i-nffit'<"e-t,iH&iaeniah--lmHitoi¥e,--&!WFHj'll-iW)~8l'-<*H5E't]HBHBat-f!fl!~ 
tne-lHdtHg-lBs&-ef'-j'lfflfits,-less of HSe-M-lUf)'-j31'6j'leRy-ere-J.aims ef GHEt&HHlFS-ef-6Bfitl'ffet-ElfTBHM 
llai'i:ies4'eHIRy-&He-h-Eiam-age&.-

ARTICLE2 
COVENANTS 

2.1 Cessation of Construction 

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease any work related-!Bat the Facility and 
to fully demobilize fi·om the Site, other thru1 any activities that may be reasonably 
necessary in !he circumstances to bring such work to a conclusion. Greenfield shall 
also cause a1~+sthe Suppliers to~feFlhwi#1 cease manufacturing an)Lfl'l-fltet'i-abr, 
j7fflBH&IH;--BqH-i-j3&1£11l, 111 affitflff)TC-B!Rj')6R&l7!fi-Or-aj'lt1affitu5 :o be-iHWfP&l'ilfeEl-inte 
£hc,"--F-aH-i+ity,ether-thtm-t1Ie-gas-tHi'Btnes,..anc+-shnJ.l--tl&t-peFmit--Hny-mate.r-iHl-s, 
j3ffil~etlt;--nmffi.ffie.F)';--W!Rj')SRC-H~'ithe Facilitv Eg11ipment. 
except for the gas turbines. the HRSG. the transformers. and· the pmnns I the 
"Relocated Equipment"). Suppliers mav continue to manul'lrcture the Relocated 
Em1imnent and Greenfield shall continue to nerform its nayme!1t and other 
obligations under the contracts relating__ to the manufacture and supply of the 
Relocated Equipment. Greenfield shall not permit any ofthe Facilitv Eguinment to 
be delivered to the Site-4tri£g-lhe-ffiffil-&HJ.Jis-Agr"'""ffloo~r'--g-l'eatsr certainl-y,
Gre&tt·f+e ltl-r.,lHt-11-nst-peFm·it-t.fle..cl€-l-Wery-ef-thiO-j,>as-ft±rhlnes-to-the-b-it-e.-. Greenfield 
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shall arrange for suitable storage for the Relocated Equipment as completed 
pending relocation to the Relocated Facility and all costs for the transportation. 
insurance and storage of the Relocated Equipment. pending relocation thereof to 
the Relocated Facilitv. shall be dealt with in accordance Section 2.2. INTD: 
Reimbursement bas been deleted from this paragraph as jt is already covered 
in Section 2.2 which addresses the costs of complying with Section 2.1 fa).! 

(b) Notwithstanding Section 2.l(a), Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
safety and security of the Site was maintained prior to' the Effective Date, (ii) fulfill 
all applicable obligations under the Occupational Health and Safety Act (Ontario), 
and (iii) maintain insurance coverage in accordance with Section 2.10 of the 
ARCES Contract. with the costs of maintaining such safety and security and the 
costs of such insurance to be included in the costs provided for in Section 2.2(a). 

ill fit-*Within_thirtv (30) davs after_the Eftective Date* Greenfield shall apply for a 
review of E!Ml'i3flffl€Bffil--Geffij3lffiru;eCertificate of Approval-Air number 
2023-7HUMVW (a copy of which is attached as Exhibit Gill pursuant to section 
20.4(1) of the Environmental Protection Act (Ontario) and request that such 
approval be revoked without the issuance of a new ilf\PI'8¥al-;-arui 

fit) Greeffiiehl-sl-mll request in 'Nriling-t.flat....g.j~eB.>iei•,y Generation Liccnae 
.gQ..;!.I}()~ta--Bepy--ef.vffiielt-is-attael!ecl as En.hihlt-~eaeeeHecl 
pursuant to section 77(5)-et:.fue-ffrlfm'io Energy Eocmf A-et,....,t--l19£-le-botl! 
easesCetiificate of Apnroval-Air for the Facilitv. and, to the extent 
petmitted, Greenfield shall request that consideration of the application or 
!'eE]Her.A-be-ertj3eEliteEhbe expedited. 

(d) Greenfield shall not at any time .Lllreapply for an ~etrieity generation-+ieeft€6-0f 
f!fl-environmental compliance approval for the Facility or for any other electricity 
generation facility at the Site. and (ii) recom1\1ence any construction activity in 
connection with the Facilitv at the Site. 

Payment of Costs 

(a) The OPA shall,..wilh1"n 3 0 clays aft'6l"!'<'Ceij3t-ef.a-Eletai1ecl-t!Ivoi~FSIH-Green[ie+Eh 
be responsible for and shall reimburse Greenfield for~ all reasenaBle, 
ffift-Bf-]3effiet-costs-fi1 incurred by Greenfield or for which Greenfield is or may 
become liable in complying with iffithe obligations of Greenfield set out in Section 
2.l(a) and Section 2.l(b), and (ii) all costs incurred by Greenfield ferin connection 

·with the development and construction of the Facility prior to the Effective Date 
and becoming due on or after the Effective Date, which have not been puifl-anEl-are 
oof-tlw-stthjeet ofafl-i*Pfanee-BH~-4!'aw-8lH!~advanced. drawn. or 
committed to be advanced or drawn. on any Credit Facilitv. fNTD: We would 
normallv expect that all costs of Affiliates would flow back to Greenfield. who 
would then nass the cost on to the OPA. so we do not understand the need to 
include Affiliates in this orovision.l 
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(bL Greenfield shall provide an l11dependent Engineer with a detailed list of all costs 
incurred by Greenfield l!J1 to the Effective Date in connection with the desim 
develomn!llit._llermitting and construction of the Facility. including without 
limitation in resnect of engineering. design. nennitting. letter of credit interest and 
other development costs excluding any such costs which have been paid for or 
reimbursed by draws or advances from any Credit Facility. (the "Equity Sunk 
Costsn). along with such documentation as is reasonably required by the 
Independent Engineer to substantiate such Equity Sunk Costs and confirm that such 
costs have not been paid for or reimbursed by draws or advances from any Credit 
Facility. The OPA shall reimburse Greenfield for the Eguitv Sunk Costs 111 

accordance with Section? .2ll;_l, 

{k) The OPA shall indemnifv. defend and hold hannless each of Greenfield and [insert 
name of General Contractor] and each of their respective Representatives 
(collectively. the "Greenfield I!!demnified Parties") from and a!!ainst any and all 
Losses ofthe Greenfield Indem!lified Parties relatin!! to. arising out of. or resulting 
from the cessation of construction of the Facilitv. including. without limitation. 
Losses arising fi·om anv claims by Contractors. Supoliers. Governmental 
,tl,u11llicities and employees._.llroyided that such Losses are not the result of any 
negligence or wilful misconduct of any Greenfield Indemnified Partv. 

{ill (:&)-The Parties aclmowledge that the OP A has, upon execution of this Agreement, 
provided to Greenfield; security for the perfmmance of the OPA's 
ehl1gatienindemn ity and other obligations set out in Section 2.2W in an amount 
equal to $[Ill] in the form attached as Exhibit A (the "Ges;;ati<>n-Costs Security"). 
If the OPA fails to pay any BflEHst7Htecl ameJffit~.vllim-Eit~-a&eBH!aRe<Hv-ith 
Seetien-~·dtf>amount certified by the Independent Enrrineer as bein!! properly 
owinrr nnder this Agreement as set out in Section 2.2Ce) or fails to comply with its 
indemnity obligations under Section 7 .2(c), Greenfield shall have the right to draw 
such unpaid amount fi·om the Gessat~BR-Costs Security, provided that Greenfield 
provides the OPA with lten (10)1 Business Days' prior notice of its intent to draw 
on the Cessacien-Costs Security and at the end of such notice period, such unpaid 
amount remains outstanding. 

/e) Greenfield shall submit detailed invoices for the costs referred to in Section 2.7(a). 
in connection with Equity Sunk Costs. and anv other amounts ollvable bv the OPA 
to Greenfield under this Agreement to the Independent EnQineer. The Independent 
E!wineer shalL within ten !10) Business Days afterreceint of such detailed invoices 
and any required supnortin!! documentation. issue a certificate certifyin!! the 
amount pavable in connection with such detailed invoices under this Agreement. 
]'he OPA shall. within five (5) Business Da~ter receipt of such certificate from 
the Independent Engineer,pav Greenfield the amount certified by the Independent 
Engineer 

{1) Notwithstandini! any provision in this Agreement to the contra.Q'Jo the extent the 
OPA is liahle to Greenfield for anv costs charged by a Person who does not deal at 
Arm's Length with Greenfield. snch cost shall he deemed to exclude the amount 
that is in excess of the costs that would have been charr:edhad such Person been at 
Arm's Lenl'th with Greenfield. 
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2.3 ~et-tlement-eH·h~feele-¥a1ley-Glaimtilnleltlioilt!llv Deleted 

lJj78H-L"lfeeu#en-ef-4J.1 is A gt'eemeffi;---{+le--GM-sha-11-eause-4-he Ontatoie--eJee!Fiei{y--1'-inan&ial 
Gei'j39fa~em-Pewer t{w-sUffl-eHen-nlillteJHlellars ($1 0, OOO;{l9Q.,OOh,.tHI-!B 
~uie--tl-~ll---afl€1--F.inal Mulllal Re!ea-se"-Bttached 8!'.,-Exhibit B, arffi--["f\Stet'A-Pe-we-t'-Bllatt 
S*e&Ute-!IHr-'-'FuiJ-tuHI~F'-ifla-I--Mt!tua.J-Relea5e'' attaeheci-as.:gxhi-13-it-lh-Ba&lemcPew<.+sha-l+-fBt~hwitlt 

eBlRiH-alt-Bfflcr dismissit1g the l'ollo~edings on-fl-w-ithe-ttt-sest-bas-~n-tlw-Gnla-ffe 
&HperiBJ'-Get-JTL Coutt flle-Ne-o-98 CV 15~604,{~+)-in-tlte-Goofl-e-f..Apfleal--for Or1.arie,-Qesl;;et-}!eo 
C19598. attti-(+HH~·] [NTD: There is-<HHJ-tl~e!'-eanfl.-tlfflc-effiha-g-befween-!iillttkwn and du> 
{}EJlG..te--be-ad i!ed. J. 

2.4 ARCES Contract 

By entering into this Agreement, neither Greenfield nor the OPA waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the OPA under the ARCES 
Contract shall be suspended during the term of this Agreement, except as otherwise set out herein. 
For greater certainty, the OPA and Greenfield agree that the ARCES Contr·act continues to be in 
full force and effect. 

2.5 Credit Facilities 

(a) Greenfield agrees to promptly seek theany required consent of any Secured 
Lenders to the entering into of this Agreement by the OPA and Greenfield. 
Greenfield and the OPA agree to negotiate in good faith any reasonable 
amendments to tl1is Agreement requested by the Secured Lenders. 

(b) lJpen-i:J.~reeaticlfi-flgrees-te-t!B~'Tl.J-sHel-1-flet's--antl-elfee>rte-an4 

tleJ.i.wF-BF--C~wse--t-e-b<HIBn&.-elfeet~ted-er-fielweretl-a+l-sHek-RHtlleHlBl&;--<'leeas, 

Ele€-HBWtt~ul'f\flees and lh.~Ry--l3e--r-e€jtl4fetl-in-eF4er-fef'-the 
GPA to tala~ent ofal+-ef.the-i4gltlfr.-interests, obligatioB5-RHEI-beneHtrrof 
all of t.fl~ffireEI-benders ~nder--lh.e--Rpf>l-iea-9-le Credit Faeilitoies-aml-&em-ed 
b<mdpr's beeurity Agreem-ents--ill-<*SlHH~F--t!te GPA paying--te--th~et~FeE! 
btmdewThe OPA shall pay to the Secured Lenders all accrued and unpaid interest 
and any R*lsonaB-le-make whole payments or breakage fees {~ess-•my-lmmlro-ge 
heme+itsj-which Greenfield is obliged to pay to the Secured Lenders pursuant to the 
Credit Facilities, togetlJe( with the outstanding principal amount of the debt funded 
under the Credit Facilities. The OPA agrees chat tB-11-ewi-ng any such assign-<n-eH+-# 
shall not initiate--Rn~eedings against Gre-L"Hiield ~ndeJ•-fhe 

fl5i-gned in exchange for full and final releases from the Secured Lenders of all 
obligations of Greenfield [and its Affiliates) under the Credit Faci!!,Itties and the
Secured -6-entk.'-fS-8-eet~Lender's Security Agreements held bv such 
Secured Lenders and the release of all security held by such Secured Lenders on 
and against the Site. the Facility and all other propetiy and assets of Greenfield 
rand its AffiliatesUNTD: Whv does H1e security relate to any of the assets of 
the Affiliates?] 

(c) ¥ell owing al'l:)'-assi-gn1'l'!ent of the Crntl-it-Faeiti-ties--af!EI--&em-etl-benEler'iJ--SeeuFi-1.-y 
AgFeeHte-nts to the GP:\, Gretin-fietd-agFeeS;-Hj'lon-+he--GPA2s-.request, :o de-a+l-suffi 
filf1hcr acts all.tl-61teetH'C and delil-'er-e-r-ea-use-+e-ee done, e-K-eeuted-t,"l'--dc~d-a·ll 
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!!UGA~I{Wi'JleF-aetCS,--flea~tr;-Jeelt!'i'Hm!{l,..C-'BHWRbs;--f\s5HFHH£05-ilRB-fHiHgB--tl5--ffi·H)"-W 

feqHifed-In-Bf{1er-fu.Hhe-Ql1Acle-assign-t-he-Gr-editcFacil-ities-a-nd-Se6Ufef!-bt,naer'-s 
&eeH~'eemeHf54e-.tl.>e--GB¥L"l'Hfft6llt-ef-<~t-arie-el~!e-a-RJ'-€Bl'f"'lffiliB-n-e>.¥1K-tl-BF 
Gelt!Fe!-kJd by :he GovL'l'HJW."a:: of Offi-a-FiB-oGreenfield shall not grant any secm;llx 
interests in the Facilit~ Facilitv Equipment and the Site. and shall keep title to 
the Facility. the Facility Eqllipment and the Si.t.e free and clear of all encumbrances. 
Greentield shall not sel!. transfer. dispose of. or otherwise enter into any agreement 
(directly or indirectly) relatine to the ownership of the Facility. Facility Equipment 
or the Site without the OPA's prior written consent. which consent rna~ 
withheld in the OPA' s sole and absolute discretion. 

(d) The Parties agree that any amounts paid by the OPA pursuant to Section 2.5(hl 
shall be reflected in any quantification of dama!les under this Agreement and/or 
any adjnstment to the "Net Revenue Reguire]Dent" under th.e Amended ARCES. 

2.6 Good Faith Negotiations 

+He-OP-A-aR4Gre&afielcl--f!"5fee-t&wOJ4c-tege-iheF-iH-geeEI-fa-it-l-J-te-aegetffits tlte-t!efiflit{ve-form-Bf:.an 
agreen'lent-fOJ'--tlte-ir1tltHG-!--teFmffiatiBH-ef.t-h~oot-r-ac+aHS-ie-HegBli-ate---tel'ffiS--&f-a~·ww 

e&ntFa et-fOI~a-cfO~n-a-t!#f-eFO!'lHeea+iem 

Greenfield and the OPA agree to work together in good faith to determine a suitable site for a new 
nominal 300 MW natural gas fuelled corn.lli11ed cvcle generating: facilitv (the "Relocated 
Facilitv"l and the OPA shall in £>:ood fait!'!" cooperate with and assist Greenfield in obtaining__gll 
licenses, permits. certiti~. registrations. authorizations. consents or approvals issued by 
Governmental Authorities and required for the development. constnu:tion and operation of the 
Relocated Facility. In addition. Greenfield and the OPA af!ree to work toeether in good faith to 
negotiate an amendment to the ARCES Contract so that it relates to and applies to the Relocated 
Facility (the "Amended ARCES"l. The Amended ARCES shall provide for (i) such amendments 
to the ARCES as are required to reflect the fact that the Relocated Facility is at a different location. 
Li.D .. 1ll!l..DJ!POiiunity for Greent1eld to engage the OPA in good faith negotiations during the term of 
the Amended ARCES regardine potential opportunities to expand the Relocated Facility by an 
incremental 300 Mw depending upon system needs. !ESO requirements and other technical and 
commercial factors. andiiiil_a level of completion and performance security that is llif:!:y_J?ercent 
(50"/.,)] less t!mn that set ont in the ARCES Contract. 

2.7 Power and A uthorif:y 

{a) The OPA reoresents and warrants in favour of Greenfield that it has the corporate 
]10\\'ill: and cal2l!Q.itv to enter into this Agreement and to nerform its obligations 
hereunder and this A~rreement has been duly authorized by all required board 
apptQYa!s on the part of the OPA. This Agreement has been dulv executed and 
delivered by .the OPA and is a le!IaL valid and binding oh!if!ation of the OPA. 
eJli1xceable against the OPA in accordance with its _ _tenns. The execution and 
delivep' of this Agreement by_ the OPA and· the pertormance by the OPA of its 
obli~Iations hereunder_ will not result in the violation of or constitute a default under 
aoplicable law or any judgment. decree, order or award of aily Governmental 
Authority having jurisdiction over theOPA. The OPA has received or obtained all 
directives. con~other than those contemplated to b~_nhtained hereunder after 
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the Effective Date) and other authorizations reouired to be received or obtained as a 
condition to the entering into of this Agreement by the OPA and thelJerformance of 
its obli2:ations hereunder. 

Cb) Greenfield represents and warrants in favour of the OPA that it has the corn orate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreemet\t has been duly authorized by all required board and 
shareholder approvals on the part of Gt'eenfield. This Agreement has been duly 
executed and delivered by Greenfield and is a legal. valid and binding obligation of 
Greenfield. enforceable against Greenfield in accordance with its terms. The 
execution and delivery of this Agreement by Greenfield and the performance bv 
Greenfield of its obligations hereunder will not result in the violation of or 
constitute a default under applicable law or any judinnent. decree. order or award of 
any Governmental AuU1ority having: jurisdiction over Greenfield. Greenfield has 
received or obtained all consents (other than those contemplated to be obtained 
hereunder after the Effective Date) and other authorizations required to be received 
or obtained as a condition to the entering into of this Agreement by Greenfield and 
the performance of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PRIVILEGED COMMUNICATIONS 

3.1 Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential Information, except as follows: 

(a) 

(b) 

The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligatioi1s 
under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the original. The Receiving Party 
shall inform its Representatives of the confidentiality of Confidential Information 
and shall be responsible for any breach of this Article· 3 by any of its 
Representatives. 

If the Receiving Party or any of its Representatives are requested or required (by 
oral question, intenogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disc.losing 
Party obtaihs a protective order, the Receiving Party and its Representatives may 
disclose such pmiion of the Confidential Infonnation to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3.2. 

(c) Where Greenfield is the Receiving Party. Greenfield mav disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors. to the extent necessary. for securing financinl! for the Relocated Facility. 
provided that any such prospective lender or investor has been informed of !he 
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St!pulier's confide11tiality obligntions herel)nder and such nrospective l!'nder or 
investor has covenanted in favour of the OPA to hold such Confidential 
hrforrnation confidential and entered into a Confidentiality Undertaking in 
substantially the form set out in Exhibit W to the ARCES Contract or in a similar 
form wwared by Greenfield and aporoved by the OPA. 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to such 
Person or Persons to which the Receiving Pmiy is legally compelled to disclose and, in connection 
with such compelled disclosure, the Receiving Party and its Representatives shall provide notice to 
each such recipient (in co-operation with legal counsel for the Disclosing Party) that such 
Conlidential Information is confidential and subject to non-disclosure on terms and conditions 
equal to those contained· in this Agreement and, if possible, shall obtain each recipient's written 
agreement to receive and use such Confidential Information subject to those terms and conditions. 

3.3 Return of Information 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper fom1at or electronic format will be returned to the Disclosing 
Party and Contidential Information transmitted by tl1e Disclosing Party in electronic format will be 
deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies and 
other documents prepared by or for the Receiving Party or its Representatives, or (ii) found in 
electronic fonnat as part of the Receiving Party's off-site or On-site data storage/archival process 
system, will be held by tl1e Receiving Party and kept subject to the terms of this Agreement or 
destroyed at the Receiving Party's option. Notwithstanding the foregoing, a Receiving Party shall 
be entitled to make at its own expense and retain one copy of any Confidential Information 
materials it receives for the limited purpose of discharging any obligation ·it may have under laws 
and regulations, and shall keep such retained copy subject to the terms of this Article 3. 

3.4 FIPI'A Records and Comrrlianee 

The Parties acknowledge and agree ihat the OPA is subject to the Freedom of bjformation and 
Protection of Privacy Act (Ontario) ("FIPPA") and that FIPPA applies to and governs all 
Confidential Infmmation in the custody or control of the OPA ("FIPPA Records") and may, 
subject to FlPPA, require the disclosure of such FIPPA Records to third parties. Greenfield iHld 

£tt<Jk,m-Pmvef-ft!tt'eeagrees to provide a copy of any FlPPA Records that it previously provided to 
the OP A if Greenfield er Em;tem-l1mv<>r,-as-apptieuhle;-continues to possess such PIPPA Records 
in a deliverable form at the time of the OPA's request. If Greenfield-or Easi£'l'n-Pewcr, as 
"1'l'l·iea8l"' does possess such FTPPA Records in a deliverable form, it shall provide the same 
within a reasonable time after being directed to do so by the OPA. The provisions of this section 
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shall survive any termination or expiry of this Agreement and shall prevail over any hi consistent 
provisions in this Agreement. 

3.5 IPrivileged Communications 

(a) The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection with the termination of the ARCES Contract or otherwise relating to 
any differences between the Parties respecting the ARCES Contract or relating to 
other projects or potential opportunities being discussed between the Parties are 
without prejudice and privileged. 

(b) Notwithstanding Section ::h{;3.5(a), nothing in this Agreement shall prevent 
Greenfield and the OPA from communicating with one another on a with prejudice 

· basis at any point in time by designating its communication, whether oral or 
written, as a "with prejudice" communication, provided that such "with prejudice" 
communication does not include or refer, either directly or indirectly, to any 
without prejudice and privileged discussions, communications and 
correspondence. [NTD: Section 3.5 should be deleted. Everything slwuld be 
"with prejudice" once agreement siguedlfNTD: It is the OPA's intent that this 
agreement would be "with nreiudice" but that the suhsequeut uegotiatious for 
a Relocated Facility would be on a "without nrejudice" basis.] 

ARTICLE4 
TERM AND EXPJRY 

4.1 Term and Expiry 

(a) 

(b) 

::r-ltffiThe term of this Agreement shall be effective Jiom the Effective Date for a 
period of 60 days and shall automatically expire at the end of such 60 day period, 
provided that the term may be extended once by an additional period of 60 days by 
either the OPA or Greenfield providing the other Parties with written notice no less 
than five (5) Business Days prior to the expiry of the original term and may be 
further extended for an agreed upon period of time with the mutual agreement in 
writinrz of the OPA and Greenfield. 

Upon expiry of the term of this Agreement, following any extension exercised in 
accordance with Section 4.l(a): 

(i) the ARCES Contract shall be terminated and Greenfield and the OPA shall 
commence dispute resolution pursuant to Article 6 to determine the amount 
owed by the OPA to Greenfield, which amount shall be determined as 
tl1f7Hgh-tl1e-t<mn1nat-iBn-ffi'-ehe--AoRCES C on1R1Gt---¥fB5--a-lem<inatisn-by 
-Greei*Wl&-j'mfswnt to S e&t:iBtl-144~1-)(i-)--Bf-the l'u0• C Es--GonlraGtin 
accordance with Section 4.2; 

(ii) Greenfield shall-jllilfl'lfltly return to the OPA any HflEkawmemaining portion 
of the Cesoot-imt--Cootfi-SeooFi+y-tB-the-01'-ACosts Securitv at such time as 
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Greenfield is satisfied. !:lClinueasonably. that it does not have and is not 
likely to have any further obligations for costs or other liabilities in respect 
of the cessation of construction of the facilitv as contemolated by Section 
2.2. or for which the OPA mav be liable to indemnify any ofthe Gree[lfield 
Jndemnitied Parties under Section 2.2CcLprovidecl that in no event shall 
such Qeriod of time extend beyond sixty {6Qldavs following__!he expiry of 
the term of this .'\.ereement; and 

(iii) subject to Section 6.~,7. 10. no Party shall have any 1i1rther obligations 
hereunder. 

4.2 Damages 

l f the ARCES Contract_ is terminated in accordance with Section 4.1 CblCi'\ or Section 7. H11l ofihis 
Agreement. Greenfield'sdamages shall be determined as the net present yalue of the net revenues 
Jl·om the_Fneili!yJhat are forecast to be earned by Greenfield during the ''Term" Cas defined in the 
ARCES Contract), taking into account any actions that Greenfield should reasonably~ected 
to take to mitigate the effect of the termination of the ARCES Contract. !NTD: This language is 
derived from the determination of the Discrimiuatorv Action Compensation payment set 
out in Ai·ticle 13 ofthe ARCES Contract.] 

5.1 Notices 

ARTICLES 
NOTICES 

(a) All notices pertaining to this Agreement shall be in writing and shall be :1ddressed 
as follows: 

If to Greenfield: 

and to: 

Greenfield South Power Corporation 
2275 -balK-sflereLalce Shore Blvd. West 
Suite 49{)40 I 
Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite ;B004400 
Toronto, Ontario M5J 2T1l 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

-J.J:i~1-bf15l'Gt'H-J2LiW€i-·: -llit,il€FH-P H·WC.-'f-biHH fHl 

~-7-,'i-balfG'THBH.-'-BJ~'fb-W-e!Jl 

--------~Sufl€-4GG 

--+<mmt&-P.BtiH~D-l\4-&-\l..;l~Y-'l-
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Atleflfiew.---Greg-¥egt,llfestden< 
~: ('116) 21 ·1 &m 

----aaEI-d-t<tor.:--MBMi-1-laa-bbfl 
.@FSelffie.k+-f'-J.a"" 
-1-ll-1--B.ay-&reet,.-&H-i~ 

:f:eFBHte;-Gr>tilrkJ MS! 2+-7 

If to the OPA: 

At-l<mtioa: C--arl-De-\LuGHe 
~im-i-!~4-l-6j-3-G4-3+.B 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1Tl 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
(416) 969-6071 

Either Party may, by written notice to the other Parties, change the address to which 
notices are to be sent. 

(b) Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and 
shall be considCI'ed to have been received by the other Party on the date of delivery 
if delivered prior to 5:00p.m. (Toronto time) on a Business Day and otherwise on 
the next following Business Day, provided that any notice given pursuant to 
Section 2.2(hg) shall be sent by facsimile and by courier. 

ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If miy Pmiy considers that a dispute has m·iscn under or in connection with this Agreement that the 
Parties cannot resolve, then such Pmiy may deliver a notice to the affected Party or Parties 
describing the natnre and the pmiiculars of such dispute. Within ten (1 0) Business Days following 
delivery of such notice to the affected Pm-ty or Pmties, a senior executive (Senior Vice-President or 
higher) from each affected Party shall meet, either in person or by telephone (the "Senior 
Conference"), to attempt to resolve the dispute. Each senior executive shall be prepared to 
propose a solution to the dispute. If, following the Senior Confel'ence, the dispute is not resolved, 
the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided by 
arbitration pursuant to this Section 6.2, provided, however, that the Parties have first completed n 
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Senior Conference pursu:mt to Section 6.1. Any dispute to be decided in accordance with this 
Section 6.2 will be decided by a single arbitrator appointed by the Parties or, if such Pmiies fail to 
appoint an arbitrator within fifteen (15) days following the reference of the dispute to arbitration, 
upon the application of any of the Pariies, the arbitrator shall be appointed by a Judge of the 
Superior Comi of Justice (Ontario) sitting in the Judicial District of Toronto Region. The 
arbitrator shall not have any current or past business or financial relationships with any Party 
(except prior arbitration). The arbitrator shall provide each of the Parties an oppmiunity to be 
heard and shall conduct the arbitration hearing in accordance with the provisions of the Arbitration 
Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the arbitrator shall render a decision 
within ninety (90) clays after the end of the arbitration hearing and shall notify the Pariies in 
writing of such decision and the reasons therefor. The arbitrator shall be authorized only to 
interpret and apply the provisions of this Agreement and shall have no power to modifY or change 
this Agreement in any manner. The decision of the arbitrator shall be conclusive, fmal and binding 
upon the Parties. The decision of the lli'bitrator may be appealed solely on the grounds that the 
conduct of the arbitrator, or the decision itself, violated the provisions of the Arbitration Act, 1991 
(Ontario) or solely on a question oflaw as provided for in theArbitrationAct, 1991 (Ontario). The 
Arbitration Act, 1991 (Ontario) shall govern the procedures to apply in the enforcement of any 
award made. If it is necesst!ry to enforce such award, all costs of enforcement shall be payable and 
paid by the Party against whom such award is enforced. Unless otherwise provided in the arbitral 
award to the contrary, each Party shall bear (and be solely responsible for) its own costs incurred 
during the arbitration process, and each Party shall bear (and be solely responsible for) its equal 
share of the costs of the arbitmtor. Each Pmiy shall be otherwise responsible for its own costs 
incurred during the arbitration process. [NTD: Being reviewed hy GreentlelrLJ 

ARTICLE7 
NIISCELLANEOUS 

7.1 Default 

(a) 

(b) 

If the OPA fails to perform any material covenant or obligation sel forih in· this 
Agreement and such failure is not remedied within +We~ (~lilll Business Days 
after written notice of such failure fi'om Greenfield, nuefi :fa+ltH'e-sltrril-ffiJtSt+Me-a 
"fl{t)'ei~&.¥nt-ef..f}effiuW' l!Htler-the ARCES Contract ;mrlcstmlkrttiiJe-Greel!field-t.e 
€fulreiE&--ttHy---Ff'ffiMit."B--tltllffil~Hfk;r..-iil--tBI'l1teefietJ-witlr-5H&H-Ele-tfm·lhsiJall he 
terminated and the amonnt owed bv the OPA to Greenfield shall be determined in 
accordance with Section 4.2. 

If Greenfield fails to perform any-mateFiffi covenant or obligation set forth in 
Section 2J(g). Section 2.11cL$ection I. ](d) or SectinD 7 ~)__Q.(_this Agreement 
and such failure is not remedied within +Welten (~lilll Business Days after written 
notice of :;uch failure f1'om the OP A, such failure shall constitute a "Supplier Event 
of Default" under the ARCES Contract and shall entitle the OPA to exercise any 
remedies thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each o[Greenfield ad;r18'\'.'koegesand the OPA aclmowledf'e that a breach of this Agreement by 
fiF<eeHlf<*i!he other Pa1tv, including, witl10ut limitation, Section 2.1, A+l'ie-le :3, 8J'-ilfly-Rlli"lt1flt-!B 

dmv,"&nclJJ&+? assat-km-Ge&lcs-&et>twity-nHt-iR-awerd a~'""-' w it>1-t1115-f\c.screet11Bt1t2. .2. 2. 5. and Artie 1 e 3 
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shall cause ineparable hrum to the GilA-non breach in]! Party, and that the injury to ihe GI'Anon 
breaching Party shall be difficult to calculate and inadequately compensable in damages. 
G-Feetffiek~The breaching Party agrees that the G-J2A---non breaching Party is entitled to obtain 
injunctive relief (\\;ithout proving any damage sustained by it) or any other remedy against any 
actual or potential breach ofthe provisions ofthis Agreement by GH;effi'te-k!the breaching Partv. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep cornplete and accurate records and all other data required for the purpose of 
proper administration of this Agreement. All such records shall be maintained as required by laws 
and regulations but for no less than--fuF seven (7) years after the creation of the record or data. 
Greenfield, on a confidential basis as provided for in Article 3 of this Agreement, shall provide 
reasonable access to the relevant and appropriate financial and operating records and data kept by 
it relating to this Agreement reasonably required for the OPA to (i) comply with its obligations to 
Govermnental Authorities, (ii) verify or audit billings or to verify or audit information provided in 
accordru1ce with this Agreement, and (iii) fleHBr-f!Hlfly-ffile--E!-i+i-geflW--fegaffiin-g--the--GreEI-il-'l2as-i-l-ffies 
f-eE)Uired by the OPA te-Eletem:ine •.vlwtherte~fei.se-+t-5--figlrtfl--seto-eu-t--ia--S~Iie~to determine 
anv am omits owing or oayable pursuant to Sections 2.2Ca). 2.2Cb)_ 2.2Cc) and 2.5(b). The OPA may 
use its own employees for purposes of any such review of records provided that those employees 
are bound by the confidentiality requirements provided for in Article 3. Alternatively, the OPA 
may at its own expense appoint an auditor to conduct its review. 

7.4 Inspection of Site 

7.5 

(a) The OPA and its authorized agents and Representatives shall, at all times upon lwo 
(2) Business Days' prior notice, at any time after execution of this Agreement and 
during the term of this Agreement, have access to the Site and every part thereof 
during regular business hours and Greenfield shall, and shall cause all personnei at 
the Site within the control of Greenfield to ftunish the OPA with all reasonable 
assistru1ce in inspecting the Site for the purpose of ascertaining compliance with 
this Agreement; provided that such access and assistance shall be carried out in 
accordance with and subject to the reasonable safety and security requirements of 
Greenfield. 

(b) The inspection of the Site by or on behalf ofthe OPA shall not relieve Greenfield of 
any of its obligations to comply with the terms ofthis Agreement Lin no event will 
any inspection by the OPA hereunder be a representation that there has been 
or will be compliance with this Agreement and laws and regulations.]JNTD: 
This is from the ARCES Contract. Why has it been deleted?] 

Inspection Not Waiver 

Failure by OPA to inspect the Site or any part thereof under Section 7.4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any ofthe rights of the OPA hereunder. 
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or be 
deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to constitute 
an aclmowledgement that there has been or will be compliance by Greenfield with this Agreement 
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7.6 No Publicity 

No Party shall make any public statement or announcement regarding the existence or contents of 
this Agreement without,itrthe-eas&-eftf!,..gp-A, the prior written consent of GreerrH~lJ,a;,EI-iH-lhe 
ease of GroeGR-fie-!EI-eF-5affi"FJT-J2cw>'er-,-the--jwifll'--'l>'fit-terr-eoosc-Ht-ef-tti€--GPAthe other Party. 
Notwithstanding the foregoing and Article 3, following execution of this Agreement, the OPA and 
its Representatives shall be permitted to make a public announcement. which is provided to 
Green11eld in advance. that an agreement has been entered into between the OPA and Greenfield 
which provides for (i) the pennanent cessation of work on the Facility, (ii) the R"Be.iBstfm-eF 
revocation of the permits set out in Section 2.l(c) in the circumstances described therein, and (iii) 
fmiher negotiations between the OPA and Greenfield to determine the ultimate resolution of the 
eaM&l-1-fttiftffrelocation of the Facility, failing which, the ultimate resolution will be determined 
through binding arbitration. [NTD: This clause remains subject to further revision as the OPA 
has not yet finalized this language.] 

7.7 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perfonn this Agreement, including all federal, 
provincial, and local income, social insurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by any of 
the Parties shall be considered employees of any other Pmty for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, fiducim·y, 
principal and agent or any other relationship between the Parties. 

7.f'. Binding Agreement 

Excepf as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the provisions 
of this Agreement shall be binding upon and shall enure to the benetit of the Parties and their 
respective successors and permitted assigns. 

7.9 Assignment 

(a) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by-e-ither- Greenfield-ef-!Saffi&Ff!--P-B¥.'e±o, without the 
prior written consent of the OPA, which consent shall not be umeasohably 
withheldo-&l!bjeet~eet4&n-0-4{l+,-H&itH&F*-OTis J\gr'L->c-+H&Hl-B6HH1y-ef-\fle+iglw.r. 
iffieR."Bl-s-er'-00-l+gi.'lfiBttH-tH-lc-lef..thl~&Hr.c'H-t-Eflfl~L\;&-a .Jsigne&-&]~fl.,e-<;J12A;-w-it11BHf 

l·l1e-f'R9F-WRHGfl---t6fl&&Hf..ef..Grczllt-iehl.,wl-J-iel-!-eel1sent-sl-hl1-HJBt-8~'ea&fffia&J.:r 
-w-itl1heJcl*o: provided that Greenfield mav without the~nt of the OPA assign 
this AQreement RDd all benetits and oblililltions heretmder to_ the Affiliate which 
will develop. construct. own and operate the Rel~Eruil.itv as contemplated by 
Section :2.6. provided that the assignee all:rees in writinll in a form satisfactory to 
the OP A. acting reasonably. to assume and be hound bvhe terms and conditions of 
this Agreement. [NTD: This was deleted because some of the obligations oJ 
Cr~>cnfielrl are specific to the Site and need to remain with GreenHclrl.l 
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(b) =!=heN either* this Ag,D-;£Loent !JQ!' any_nf the L(g):lli;jnterests or obliggti01Jo under 
this Agreement )nav be assig_lli:llQv the OPt\, without the nrior written consent of 
Gt:eentleld. wlli.<:JJ...£.onsent shallnQ.t be tmreasonably withheld*: provided that the 

. OPA shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield BF- Easte~a Po'NeF-to the Government 
of Ontario or any corporation owned or Controlled by the Government of Ontario 
with a credit rating that is equal to or better than the OPA 's credit rating. and which 
assumes all ofthe obligations and liabilityies ofthe Ontario Power Authority under 
this Agreement and agrees to be novated into this Agreement in the place and stead 
ofthe OPA, provided that the assignee agrees in writing to assume and be bound by 
the terms and conditions of this Agreement, whereupon, the OPA shall be relieved 
of all obligations and liability arising pursuant to this Agreement. 

7.10 Survival 

The provisions of Section 2.1, Section 2.2. Article 3, Section 4.1 (b) and Article 6, shall survive the 
expiration ofthe term. 

7.11 Counterparts 

This Agreement may be executed in two or more counterpa1is, and all such counterpmts shall 
together constitute one and the same Agreement. It shall not be necessary in making proof of the 
contents of this Agreement to proquce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (10) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the-other Pmty an originally executed copy of this Agreement 

7.12 Time of Essence 

Time is of the essence in the performance of the Pmiies' respective obligations under this 
Agreement. 

7.13 No Third-Party Beneficiaries . 

This Agreement is for the sole benefit of the patties hereto and their respective successors and 
permitted assigns and nothincr herein. express or implied. is intended to or shall confer upon allY 
other person any legal or equitable rig-ht. benefit or remedy of anv nature whatsoever. under or by 
reason of this Agreement 

7.14 ~-Further Assurances 

Each of the Parties shall, Jl-mn time to time on written request ofthe other Party, do all such further 
acts and execute and deliver or cause to be done, executed or delivered all such further acts, deeds, 
documents, assurm1ces and things as may be required, acting reasonably, in order to fully perform 
and to more effectively implement and carry out the terms of this Agreement. 
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IN WITNESS WHEREOlr, and intending to be legally bound, the Parties have executed tl1is 
Agreement by the undersigned duly authorized representatives as of the elate first stated above. 

GRll;ENFillLD SOUTH POWER 
CORPORATION 

By: 

Br. 

------------------------
Name: Gregory M. Vogt 

Title: President 

I have authority to bind the corporation 

-----------------------------
l'-h1t~-Gregory M7¥egf 

+it-Is: 12Fefli.dellt 

ONTARIO POWER AUTHORITY 

By: 
----

Name: Co lin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation. 



EXHIBIT A 
FORM OF mREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: i\'J-e 

APPLICANT: Ontario Power Authority 

BENEFICIARY: Greenfield South Power Corporation 

AMOUNT: il"t!! 

EXPIRY DATE: il"fll 

EXPIRY PLACE: Counters of the issuing financial institution in Toronto, Ontario 

CREDIT RATING: [Insert credit rating only if the issuer is not a financial institution listed in 
either Schedule I or II oftlle Bank Act] 

TYPE: Irrevocable Standby Letter of Credit 

NUMBER:. 

We hereby authorize you to draw on [insert name of financial institution and financial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No. 
__ .,-_(the "Credit"), for the account of the Applicant up to an aggregate amount of$,.(" 
Canadian dollars) available by your draft at sight, accompanied by: 

!. A certificate signed by an officer ofthe Beneficiary stating that: 

"The Ontario Power Au.thority is in breach of its obligation set out in Section 2.2(-Bj 
of the CoostruG#eH--&iepj'll!g<iFacility Relocation and Settlement Agreement 
between the Beneficiary and the Applicant, and therefore the Beneficiary is entitled 
to draw upon the Credit in the amount ofthe draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, General 
Counsel, 120 Adelaide Street West, Suite 1 GOO, Toronto ON M5H 1 Tl, notifying 
the Applicant that the Beneficiary intends to draw on this Credit, together with a 
copy ofthc facsimile confmnation and courier receipt evidencing that the letter was 
received by the Beneficiary no less than Lten (10)1 business days prior to the date of 
the draw. 

Drafts drawn hereunder must bear the clause "Drawn under irrevocable Standby Letter of Credit 
No. [insert number] issued by [the financial institution] dated [insert date]". 

Pmtial drawings are permitted. 

This Credit is issued in connection with the GHHStJ'H&Ht}JHte[l:[lilgeFacilitv Relocation and 
Settlement Agreement dated as of the Iii day of November, 2011 between the Beneficiary and the 
Applicant. 
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We agree with you that all drafts Jrawn under, and in compliance with the terms ofthis Credit will 
be duly honoured, if presented at the counters of [insert the financial institution and financhl 
institution's address, which must be located in Toronto, Ontario] at or before 5:00pm (EST) 
on [insert the expiry date]. 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: 
-----------------------

Authorized Signatory 



EXHIBITB 
FFbb-AND-FL"'AL li'ill:f-1JAL-RELEA,§E 

+c---t·H-WB-s-i4Bfati~m of tl~~lhl-±Gl'J--J;)OLL.'\l{-8 
BJ>+1Mitltl;{){l~t'fl-128-'N€-f-b-im-i-tffi;-the-ee¥ettaflts-eeffia-itJM-ifl-!l'l-ifr-A~flal 
Mt-tfttai-R<->k'llse,anEl-ffihe!'-WHsiEiemtioA;-4l-w-fl?BetJ3l-HHEi-&llffieiene-y-ef.whieh-is-heH;by 
aelffie-\v-lefige-{-1, 

and 

eaelre f-i-!5-ft.ffi.l-iatc-EI-e61'fler-ati erur,-tHt£i'5;-j*l<'tne-t'tlltij3s-•u'l4-eth e r en tit i-es,-afla-eae!HJ-f 
ilie-TeBJ3ee-li-¥e-J3a,;l~t-anfr.olitt'lwe-direetel'5,{n-!Stee-s,GJ'fie-e;'S;-eHtfl"leYees-a-nEi. 

ageHffi-eJ-9EFG-er any ooe-h---afcfi.lta-le-feel-leeti-vely-4he-"Addiflonfl-I--GEFG 
ReiffilS<.>e£'2j 

each of i ls affi.J.iateEk'-BFJ3HmHerur,-!t'Hals;-j7artnm'Sh-itJs-aHEI--eti-J erencit~es,and-eae-ll-<3-f 
the-TeBj'l~FeSC-flt-aHEf..cfHl~-lf5;4fu&l~ft:;&el'fr;-9Ht[J"Ieyees-and 
a-geffi~---Pe-we¥-er any sueh-a-ffi-1-iate-fffilleetively th~dd-itie&a1 
Ensf<w<I-P-ffiWI'-lll'-!ensee~A 

ef.a.ttE!-fFHrH-fl-l+-el&iH-1-S-alJEkiem&fK·ls-whffisHeveF;-fl•oeset~latE>W+H'lf--llHimeWlt;-Whie-1'1 
Ea5tern-}'{lw<w-ef-Q.~he-ease-may-he,e-vel'-hatl;-ilew-has-&F-HlHy-her-eaft-er-!taVe, 

ari·s·ffig-ffe-Ffl--S~ne-&t-f-eH-W.fti=r-&F--i+l-OOHSBI:l-H€-H-Be-ef.afl]L-et'tH5e;-I-natit..~!.-EH:4J1-ilTf:,Le:r:i&t~ng 

Hjl-te--the-fl&fe-e-f-th-is Fttll fH'IEl--f'o.ffial-4.-<h-tfool-I{eleas~i-i-Hg,---'tl'ithettlc...J.in'l-i·HHg-l*e 

generol-ity-ef~the--fefe.geiHg, all c l aims-&n4-f!€.JJt!BlBfr-ar+.Jffig-fT&tiHH~-wmteetif!R-wtt+Hl 
power pl:reilfl5<.'---c-ilgl'S<;ffieilt--i3etv;ee:< Eastenl-}'-tJ~'I'<!l'--f!Htl--GEFG--fffi'-l11~ll-fe-l1H5e-ef 

ele-etFiB-i-ty-gerle-Fa-loeEf..cffoo'!-East-er~·' s s-ite-ffi.-ti-Je-!<rl!e-l-e-¥alley ifl clwiiflg-ul-1-€-laiH'IS 
anEI--EI€-i~vhieh-flf&-8-l'--e8Itlfl-hH-¥e-13ecE asserteEI-in-aveee-e4fl-g-in4he-Gntario SttperiElf 
Ge-ttrH.oear-iH-g-Ge1±li-~'8G()4.,_"1!-1fi-a-p;'EleceElffig-itJ-t+H•-Ge;;t'l-fl.f-Appettl-f&r 

Gt~tafle-Beaffi'lg-+.lwketNo. C•!')598.jNTD: Th-ere-is-;m-at!H~F-£ffi!J't proeeeffing-b<ffiveen 
EmHe-!'lHHI-d-tlte-9-EFC-te-he-ui!a eth} 

fa)--cE-as-t&l'-ll-P--aweF-ftH'fhei'-L-'B¥e-fl-BHffi-frHfi-a-gfees41tat-it~"IVi1!-J'I8HHIHYJl'-WAHHHe,-an4 

wi-1-l-H&f..pffitHt-any-eJJtit;· \l'hi-eh-iH!ew-&1'-here-a.fler..eeffirols-te-Hti<Hll'-WHtiH-He, 
pFBe.,effings--&f.-at1)'-lffilfl--agatttst-aay--pBF5BB-whfl-n'l-igl-1t-&lai-m-eeHtFihtttien, 
-it"Hoief-11-11 ity or otlJ.e-F-Fe-ii-e4'-BV<-'l'--agai-n5l~A}'-8cf-tiJe-Mdi-titTHfli-GE-!'t 
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Reles;;e.:,s-iflcFe5fJe&klf.an)~ffiflHer-f&IJirlpv-iflrit1-l-AB-Se8J3&-ffi41w-rHatfGl'&-E!eSL"fibBEl 

ttl-f>aragr'ilj'>lt+.-Eft;;feffi--±'Bwet'-ilg'Feoo-'l~1at-t!Hs-!::UIJ-anEl~FinaJ-!'11llit-t±al-Rek'ilse 

.ielt'.J-ltl±!ioe&-£ti#iei€f\t grOttfiW.riO-<-'ntfli.R--ilie-t&kfng-BF----WffiiRHflliBH----&f-atl~ofl 
PfO&eedings. Eastem P~m<eF-f&Fther agrees · to inEiemH-ifrGEFC acd 1-Ae 
AM!Hiennl-QEFC Ileles&-ees-&',sailn~ny loss or rlilfRi!gBS, ineJ.m+i-ng lcgel..fuet: en 
a-ltltHRWmtlit:)Yoa&is,--iH{:-Hf!'C~Ry-Gf=-t.Jter-n-iR-WHBOEj GOOGG-Bf..j3feeeedffig-s 
tal<eH-e!'-BeffiiHH&El--in-bFiffi&h-ef-tltlli-e.ewnant; and 

flr)----(-JE.FC--fHHh<+&OVBnaRts-aHtl-agrees-thHHt'--W+lJ-.Aet-t-aJwoF-OOf\tiJR-K.";--Gl-lt[-Wi±l-I3et 
j3&Fl1~~¥!Ji£ll-i-l'-RBVf-&H&ffif!ffi.'F--GefltHl¥.i-tB-taJffi--8-f--L'BHfiJHJ~ 

pFeeeet+iBgfi-Bf'--fll~~itHl-agaffist any peFSef\--Wlle-mig}1l--&iaim-e<mtribuliBJJ, 
-i-nooHwty or otl1~ief..fwt.~inst Eante-I~'ffi'-flr--aRT-Bf the Addit.ffin&c! 
E-ast~·e•· Releaseeo.l-iR-resj3wt-ffi'-<-WTffi-a1:lN--4'atltng->Nilhtu-th&-ffW1_3e-ef-the 
m-aHeH;--fles6l'thefl in paragr8j3h 1. OEFC agre~t-tffitrf2ulJ-ilR4-Fi+ml-MHlW±l 
Re-h.>fP.l&-HIRSHtHtefl-ffi!fiieient-g!'&ttflds-tB-efljeirHh<Hal<ciws-ef-€entiRHRHBJ1-&HJ~f 

stH7il.-jJffieeeEllngs. OEFC ful+he-ragrees-te indcmR-if~'-Euste-Fn--±'sW£1'-f!ntl-the 
Mditi&~;a~t-P-mve-t~lellseo;s-against aR)' Ioss-er-ffilmages,--*wluEl-i-ng-1-ag-al 
fees on a--ft.4l----fntlemeity--BasiS;--in<OH¥H>4-B}'---itfl)'-fl.f-lhwf!--i+l--een5eflBHlee--&f 
fH'BWeEl-il'tgtl-i-alffir1-eHORttnHeEI-in-.ffeaelref-tltis-eevetJaRt-

,;.,-----i;ae-1, of EasteAt-I'e-w-er--anEl-OEFC re ['R-'Sffiffi-antk-l'frf.J'fffiioll--le-the-eth-&J~HHms-nffi 
w:;signee-&r other·,\·isc"-Hispe-setl-ef--a~:y of the-e.J.aihTS--&f--deffiflR~&-5H:sj-eet-&f 
this Ful~-al-M-~ 

4----(n1------'Eas-t-em---!>ewer-agrees--thaHhe-Add-iilnllill--G1£FC Rel~as<-~J-----ML"-th-ffil-j.*lrlif 

beHe4'i-&ial'ies-e-Hhlfl-±'H-IJ-aflfl-l2iual-clVI-utHa-l-Re±ea'l&-flHMha t-il'-int-&n-Els-t-e-wJ+!ff-ac-heRef!t 
<Jl'&A-Bfleil-flf-t-ll€-ITH'fhi-ah-is-<:.->tlfB-r-e<.."<lhlc--by-t.'-c1ei+-e-f-tlK-'fHo 

t:I•)---G-I<;-FC---agrees-t-h-aHhe-AffilififlfHtl--Ell5tel'!i---P-ewer---Rc.lt.'i1flees--al'&--tl'l-inl--pfl-fty 
ber'l%l'iei-aries-ef this full-afld-1"'--i+m!-M'Htllal Relaa5&--aRd-that-it--i-nt".eHfis-t-e-sonfeF-a-BeHeffi 
Hj3et1-eaeh-ef-them-wh-i Gh-is-en-fEifeeaB.J.e-b)LGaeh-ef4het+r. 

S.----Eas-!eRI-l'ower antl-+>EFC agree-th-ai'-Reithe;· oftheJ>r,-aOO-*lne-B'l4h&A-dd-i-Ho~·H> 
I'ower-Releasees-6i'-tha-Adt!it4Hnill-OEFC.__1__R-cleu-sees.-afimit--l-ia&i-lity-in--J>e5j3eet-ef-the 
mntteFs-whl&h-aJ•e-the-sui3je-et-ef4h~-l-an4-f-in&l-M\t1±!&!-R£-iease,-anEI4h-nt--sHeh-li-ahlHt-y 
is-eJfj>F&Js l)Leenk~J-By-eneh-e-t::.ffiemo 

€>.----1irllH<.W-!l..:l>swEW--flHe--GE-l<'-G--HRdertalEe-<lllli-a-gtoee-lfl-ffiH-iRtt1-iH-eflnl'idcm>i-al-locfth-tl; c;-faet-&f 
llle-settk'tll e-ni;-ciR-c'BFJReeti &H--\vitlt-wh1£1-l-'l-R-i-B~ful-l-and-FiHa-l-~4-HHrnJ--[{elewJ~~i"+-de-i-ive!'c>tl; 
&H d lh e ll'H'Rltr-e-klieh-se-t!dem-efl t, e? :6<-'j'lt-te-t-Ae e;; ten+-!lJ-at-d-ise-1-&scwe-i r; rcq lBR.."<'l-!3-y--ltt~'h 
tWBV-ifl,3d-!J-1-flt-tJ-Koy-+ria-y-fltWl-&SL'-l-Ae-s&tE!c"l!7BFJ-t-afld-il'S-ffiHtt-5-ffi-fhfltr-P35j3e&!'i•!Sfl'&fut;&ffineJ 
Hcelvi-BeFS-!BF-~a-pHrJ300~"&ei¥iRg-th<."-iryioeWs&i-&na-l-atlvie~. 

'lc __ __:fh·is-f'H-l-1-aHd--F in a-l-MHtua 1--l«..JBa-se--s-hall--he-geK"ff!'.otl-&)~t-,_j-aws--&f-l-Ae---PrevitJ 6e--t4 
GninFi-a-aH£14lte-!aJV&· e-I'-C-anada-aj't:H·iea&-le-+h&!'e-i-rr.--1£r.lstem~P ewt>F-mtti-G-EFG-atteHt-4e 
li1&-Rl7H-GJfelHsi~'e-j Hl~Sf1i-&tf&H-&!411&-BGllt'f5--Gf-fHG--12FC--\'-iH 6'3-e-f'-4HtaHH--iR-F65j36Gl-e·i'-.'lfiT 
cl-ispttte-arisitJg-f-l'<OFB-nJ~{n-eenR<eetiefH'rilll-&HH-<oGIJBeqeeHee-et:rhis Fa±lcflflEI-F+Hal-M-Hlua-1 
·Fh.~Bi~Se-: 
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8. tk.elt-B4:.Emrte1'-IH4ffi'ff-flt~EF-G-a<.-'lrne-vl"le4ges t:nd ag;'Se.g..t.flat it fully uHderstal1W~lke 
teRns of thi~ Fit: a! MatHfl.J.-Re.i<"llil<Htt1d-fl~Feti-same-veJ.Htltafi.iy,-a-fiH 
~ng il:depen<k'flt-legel--a~ purjlese of B'talllilg-fhlhmEI-c~HJm-inB 
~-fl'!-ffil'--ef.+[Je-e.l aims aFHH·HHnfrflds-wH-~t.fiB...stt13}Bet-ef-lh.j.s...fufJ-.an&-F.iflal 
MntHal-*~ ' 

9. Thffi-'14tl~Hal-lvltttwl-Iloe!Base-may-te.."*"Bukd-in-atry-nmnhef-ef.Boontetplffs-wil+1 

tite'-5flff!€-<..~as-if-a+l-raffies-ftati-e;<eeBted-tf!B-t:".ame-deeumeHt-Alkol±l1-lefj1af{'S-SflRttfle 
etlfl5fRted-tegelHBH!l-lli-slml.J...eew.Jffitte-Boo-aml-!he-sm11B-IZl±li-nHd-FiHaJ....Mtttual-Rele.1fle
J;;aBh-£etffiteJ'flarf..&f4his-JZa.l.l-aOO-f.inai-M!±ttta+-Rslea5e-may-!3e-;_'*""'lled-ft!..eilltBI'-fll'ib'"'*'i 
eJ~d.....furtrr. 

-------------------------------~~TER~V~JMITc~D 

-------------------------------4~h 

-------------------------------------+ltRve-authorily te-13-im!-th~r-remiefl 

-------------------------------------NffiH~ 

-------------------------------------+:iB~ 

--------------------------------llet'7 

QNl'-ARI-G-ELECTRI-GH-¥-cFINA.-NClA.b 
~T.roN 

-------------------------------------Nrun~ 
,.. .. e-;-

EXIf!:B-1+{; 
COPY OF Em'H~NMEN-'f.t.~b--GQM!LbJAN-GECERTIFICATE OF APPROV AL-Affi 

NUMBER 2023-7HUMVW 

~J.T.I) 

WP-¥--e-F-Eh.EG-T-RI--GI-TY-G-ENERA-'R:-GN-.b!-GENC.E-EG-2009-00U 
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AND WITHOUT PREJUDICE NOVF,l\lffi1<:R 18. 20ll 
FACILITY RELOCATION AND SETTLEMENT AGREEMENT 

This Facility Relocation and Settlement Agreement (the "Agreement") is dated as 
of the $ day of November, 2011 (the "Effective Date") between Greenfield South Power 
Corporation ("Greenfield"),. and the Ontario Power Authority (the "OP A")-anfl-[o.a;;tem-Jlewe-r 
6iFHil'<'d-{~f-nste••R-Ii'£Wm2:). Greenfield, and the OPA-aoo.,Jl,a;;tern-Pe¥.'8' are each referred to as a 
"Party" and collectively as the "Parties". 

WHEREAS the OPA and Greenfield executed a Clean Energy Supply Contract 
dated as of the l21

h day of April, 2005 and amended and restated as of the 161
h day of March, 2009 

(the "ARCES Contract"); 

AND WHEREAS in response to the local community's concems about the 
Green±1elcl South Generating Station, the Government of Ontario committed to relocate the 
Facility; 

AND WHEREAS Greenfield has, as a result of the commitment of the 
Government of Ontario to relocate the Facility and at the request of the OP A, agreed to stop 
construction work on the Facility and the OPA and Greenfield have agreed to relocate the Facility, 
all on the terms and conditions set fmth in this Agreement; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
aclmowledged, and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

ARTICLE 1 
INTERPRETATION 

In addition to the tenllS defined elsewhere herein, the following capitalized tenns shall have the 
meanings stated below when used in this Agreement: 

"Affiliate" of a Person means any Person that-<lit'B&fly-Bf-itlfitr'Befly Controls, is Controlled by, or 
is under common Control with, that Person. 

"Amwded ARCES" has the meaning given to that term in Section 2.6. 

"Ann's Leno-th" means. wJ.th resnect to two or rllill:e.J'~. that such Persons are not related to 
each other within the meaning of subsections 251(2). (3 ). (3.1 ). (3.2LL1_)., (51 and (6) of tMllli:mne 
Tnx Actl.Catlilllill.Qr that such Persons as a matter of fact. deal with each other at a particular time 
et arm' .s Je.rJgtiJ~ 

''13usiness Day" means a clay, other than a Saturday c,r Sunday or stall~Cv·y holiday in the Province 
of Ontario or any other clay on which banking institutions in Toronto, Ontario are not open for the 
transaction of business. 

"Confidential Information" means this Agreement, any prior drafts of this Agreement and 
cnrrespondence related to this Agreement, any arbitcation pursuant to this Ag~·eement (;r,ducling, 
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without limitation, the proceedings, written materials and any decision) and all information that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party and 
its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new information derived at any 
time fi·om any such confidential information, but excluding: (i) publicly-available information, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by this 
Agreement; (ii) information already !mown to the Receiving Patty prior to being fi.trnished by the 
Disclosing Party; and (iii) information disclosed to the Receiving Party fi·om a source other than 
the Disclosing Party or its Representatives, if such source is not subject to any agreement with the 
Disclosing Party prohibiting such disclosure to the Receiving Pm·ty; and (iv) information that is 
independently developed by the Receiving Patty. 

"Contractor" means any Person engaged to perfmm work on the Facility. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervisioi1 or management of tlmt Person, or (ii) the exercise of de facto 
control ofthat Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise. nrovided that where such Person is a 
non-share capital corporation. in respect of which the majoritv of the members of the bom·d of 
directors are appointed by the Lieutenant Governor in Council or a member of the Executive 
Coimcil of Ontario, Stich Person shall be considered to be Controlled by the Government of 
Ontarill. 

"Credit Facility" means any loans, notes, bonds, letter of credit facilities, or debentures or other 
indebtedness, liabilities or obligations, for the fmm1cing of the Facility, which include a chm-ge, 
mortgage, pledge, security interest, assignment, sublease, deed oftrust or sinlilar instrument with 
respect .to all or any part of the Supplier's Interest granted by ~IllierGreenfield that is 
security for any indebtedness, liability or obligation of Greenfield, together with any amendment, 
change, supplement, restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential Information, is the Pmiy providing or disclosing 
such Confidential Information and may be tl1e OPA, or Greenficld-eF-ea-&tem-12Bwef, as applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Facility Equipment" means any materials. products. equipment. machinery, components or 
apparatus which does or will fonn nart of the Facility. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, bom·d or department of 
any such government, parliament or legislature, or any court or other law, regulation or 
rule-making entity, having jurisdiction in the relevant circumstances, including the Government of 
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Ontario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
Safety Authority, and any Person aeting under the authority of any Governmental Authority, but 
exchrding the Ontario Power Authority. 

"Jndcp_£n<lent Engineer" mearlli.is._an engineer who has been selected by the OPA and accent~ble 
to Greenfield, th11t is· 

JiJ.. a 12.!:Qfi;ssional engineer duly gualified and licen~o_pmctice engineerin~ in the 
Province...Qf..Qntario· and 

!iiL employed by an indeJ2!<11dent engjJl!Oering fim1 which holds a certificate of 
authorizntim1 i,'iliW2.d by the Professional Engineers Ontario that is not affiliated 
with or directly or indirectl'l.idmtrolled b'LGreenfield or the OPA and that cines not 
have a vested interest in the design. engineering. procurement, constrqctinn and/or 
testing of the Facility, 

"Loss<'"" means, any and all loss, liability, cost, claim, interest, fine, penalty, assessment, damages 
available at law or in equity, expense, including-l-itjui<o1ated-diJ£la-s~realrfees, rmtke--wflele 
paytrrenl5-Dna the costs and expenses of any action, application, claim, complaint, suit, proceeding, 
demand, assessment, judgement, settlement or compromise relating thereto (including the costs, 
fees and expenses oflegal counsel on a fHHsubstantial indemnity basis without reduction for tariff 
rates or similar reductions and all reasonable costs of investigation) or diminution of value. · 

"Person" means a natural person, firm, lTnst, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties receiving 
Confidential Information one! may be OPA, or Greentleld-ana-gasteHl--~, as applicable. 

"Relocated Equipment" bas the meaning given to that term in Section 2.l(a). 

"Relocated Facility" has the meaning given to that term in Seciion 2.6. 

"Representatives" means a Party's directors, officers, employees, auditors, consultants (including 
economic and legal advisors), contractors and agents and those of its aAfi:iliates and, in the case of 
the OP A, shall include the Government of Ontario and any corporation owned or Controlled by the 
Government of Ontario, and their respective directors, ofiicers, employees, auditors, consultants 
(including, economic and legal advisors), contTactors and agents. 

"Secu,-cd Lender" has the meaning given to that term in the ARCES Contract 

"Secured Lender's Security Agreement" has the meaning given to that term in tbe ARCES 
Contract. 

"Site" means the location ofthe Facility and includes laydown lancls in lhe vicinity ofthe Facility, 
if any. 
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"Supplier" means any Person engaged to supply '"'y--mtt\efialfr;-FH>Eiuffis,eEjtflj7lH~aeht!Wl7• 
BE>ft1J"&Heffi5-er--flj3paFatus for ti'l%-Facility Equipment. 

"Supplier's Interest" means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any beneilt or advantage of any ofthe foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
&ffi.iB ff.B 
Exhibit G]l 
&hibi{.f} 

Fonn of Irrevocable Standby Letter of Credit 
Fl±l-1-aHEI-f'iflai-Re-lease 
Copy of Certificate of Approval-Air number 2023-7HUMVW 
Gepy-e-ffil€€-tFisity-GBHBFatiBfl..biteRBe-eG..;wG-9-00::9-

1.3 Headings 

The inclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include the 
plural and vice versa and words impmting gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall be 
paid, in Canadian dollars and cents. 

1.6 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (includiug any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as speciilcally set fmih or referred to in this Agreement. No reliance is 
placed on any waiTanty, representation, opinion, advice or assertion of fact made by a Patty to this 
Agreement, or its directors, officers, employees or agents, to the other Pa1ty to this Agreement or 
its directors, officers, employees or agents, except to the extent that the same has been reduced to 
writing and included as a term ofthis Agreement. 

1.7 Waiyer, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of this 
Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor shall 
any waiver of any provision of this Agreement constitute a continuing waiver or operate as a 
waiver of, or estoppel with i'espect to, any subsequent failure to comply unless otherwise expressly 
provided. 
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Ul Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province of 
Ontario and the laws of Canada applicable therein. · 

1.9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA's legal and otber 
professional advisors, the Parties aclmowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OPA or in favour of....g·as!B!'H--I'ewet'--61' Greenfield when 
interpreting such term or provision, hy virtue of such fact. 

1.1(} Severability of Clauses 

It; in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restTiction, prohibition or uncnforceability without 
invalidating the remaining provisions of this Agreement and without affecting its application to 
other Parties or circumstances. 

ARTICLE2 
COVENANTS 

2.1 Cessation of Construction 

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall-&.<erei-ae-H-l-H>iglHs-avaita-&Je..te..it,..iB<>ffiffiHgcHflfhef-the-aj'>p-l-i<:-ahlB-e-elttl'f!£.4&.
te cause all of its Contractors to cease any work at the Facility and to fully 
demobilize from the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring SL!Ch work to a conclusion. Greenfield shall 
also l!*eFei1le-a+!-righttr-£Wa-i-klble-to it, inclufl±r<g-ltRflef-the-applicabl&-600-!rtlet-s,te 
Gall&e-tht-,_g.Hj'>pliers of th&-lllilt-erials, prothia-ts;-eEj1.+ij3mBt1-t;-fltae!Tifl-Gf)';-L"BHlf'&Retit-5 
aHtlc-&j7pm'fltB,;-to-6e-iRtt&i'perated iate-the-f:a8J.ity-set-eut-e ;1-&hBLt~-\:aj-(+htt 
"Sa-bjeet-Equ-lpn><mt'-'Jcause the Snool iers to cease manufacturing the &uhj-e&t 
flqt;ij3menl7-Greeffiiokl-sfla-tl-in&H•HL4-tlle-&H!7i"Het'tH)Hll-oth£f-mal'f'f-ia-J5.,-pmEln&l5, 
etfll~7lfi<Oitt;-+n-a4in&f)',-GOfRJ7GlWHts-&r-apf3amlli5-&t£er-1dtaR-the-&14j-eot·£quii'fl'>'3fih 

ioo!Bt!ing-fBF-greffi'ef-<Oet'ffi.imyFacility Eguinment. except for the gas turbines, the 
1-lRSG, lhe transformers, and the pumps (the "Relocated Equipment"),-+&~ 
.fulp__plieJ~~ mav continue to manufacture the Relocated Equipment and Greenfield 
shall continue to perform its payment and other obligations under the contracts 
relating to the manufacture and supply of the Relocated Equipment-antl-i.1w-G.J2A 
sh-a-ll-lltHesp onffi13k--fef-.aflt!-shal.J--Fe-i-mffi.-H'!l;;..G;'eet-}HB-l&-fe!'-a-l-l-ffil'H3t!i'W'..-pa;,·c: bIn 
HM<:ll'·SHell-€Bfrtl>a£.ffi-fuH+1e-Roloe-at-G!l-EEJu..ijllil.-ea-1.•. Green±1eld shall not permit any 
of the &u8j~t-J?.ttu·ij3fl'hlnt-oF-aay-of.tae H..cloGatBa-&jt#pH-l<mH±nffi;El-iws-f"Df-gfet-!tGF 
C'€H{-a-i!lt-)~tfl~-tu;>\Jiflest,Facility Equipment to be delivered to the Site-ti-HfiHgcthe 
teml-of-1.-J.ris-AgreetHBfH:. Greenfield shall arrange for suitable storage for the 
Relocated Equipment as completed pending relocation to the Relocated Facility 
and t Jte-+)PA--sha-l-l-he-r;;;sflBHS-ihle--fur~"oHtl-reim GH!'!le-GreeH4~ eltHBf-&l·h1m SHflfs 
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payahli)all costs for the transportation, insurance and storage of the Relocated 
Equipment, pending relocation thereof to the Relocated Facility-. -. shall be dealt 
with in accordance Section 2.2. fNTD: Reimbursement has been deleted from 
this naragranh as it is already covered in Section 2.2 which addresses the costs 
of complying with Section 2.l<a).J 

(b) Notwithstanding Section 2.l(a), Greenfield shall, or shall-cxerei:;e aH-Pight& 
ffffii.kthl€-!e-it,-iHe-k!tlffig-ufH4Gf4e-awJ~fllmets,-te cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
safety and security of the Site was maintained prior to the Effective Date, (ii) fulfill 
all applicable obligations under the Occupational Health and Safety Act (Ontario), 
and (iii) maintain insurance coverage in accordm1ce with Section 2.10 of the 
ARCES Contract, with the costs of maintaining such safety and security and the 
costs of such insurance to be included in the costs provided for in Section 2.2(a). 

(c) Within thirty (30) days after the Me~Hh€-tlate-utJefl-Wh·ieh-Greea+iekl-lms 
OOffii+leEi-a--sati+lfa€-Eery Corti fioole-e-f..Ap]'lfcwal Air w it-IHespe&He-fhe--ReleeateEI 
faci I it)' and-4J.K'--Elate-Hpen-v4lieA--GroeR·fie!Ei-ffi'!d-4he-GP+~·fllereEI-i-Hte-tllt> 
<'0fltraet'-foef-the-Re!-eeatt'ti-12acility coflfemj-}lated-By-&ection 2.6.; 

fi:)-Effectiye Date. Greenfield shall apply for a review of Certificate of 
Approval-Air number 2023-?HUMVW (a copy of which is attached as 
Exhibit Gll) pursuant to section 20.4(1) of the Environmental Protection 
Act (Ontario) and request that such approval be revoked without the 
issuance of a new Certificate of Approval-Air for the Faeility;-aml 

fi-i:)--GI'Beffilel.d shall reEJuesi;--in--wFitiag--tl-wt--E-!Bemcity Get1eFati en--bicenee 
f>G~-ffit}]'-6Avhleh is attaeJ.led-as-Enhibft...f:lJ-b.,.-fmnendeaj 
ffHH'SlHHif--te.-seefKm--+lf-5}--af-4he-{).murifl--EnePgy--B;tim/--rtcl, .'998} 
FN'f~is--b-iwnee-i;;--not-;;it'e'-sj>eciiie--anEl.,.the'l'efuF.e--shHul<l--ntlf-.be 

£llllilclle<l,--bu4-ratlter v.·ill be-tl!let:l--f&F--tlw-Relaeatea-Fncili1-yfln-8ei'h 
eases and, to the extent permitted, Greenfield shall request that 
consideration of the application-el'-feEJUGSf be expedited. 

(d) Greenfield shall not at any time £iLreapply for an el<!et-Ficity generntien--J.iee-H<*-91' 
a-n-environmental compliance approval for the Facility or for any other electricity 
generation facility,-in-eaGh-ease, at the Site. and (ii) recommence any construction 
activity in connection with the Facilitv at the Site. 

Payment of Costs 

(a) The OPA shall be responsible for and shall reimburse Greenfield for: (i) all costs 
incurred by Greenfield aflfi-its Afftliates-or for which Greenfield-anEI-its-Affili-ales is 
or may become liable in complying with the obligations of Greenfield set out in 
Section 2.1 (a) and Section 2.1 (b), and (ii) all costs incurred by Greenfield afltl-its 
Affi.l.i+tt~rin connection with the development and construction of the Facility prior 
to the Effective Date m1d becoming due on or after the Effective Date, which have 
not been advanced. drawn. or committed to be advanced or drawn. on any Credit 
Facility. Ifl-fJ.J.itl-&Sf!nection. atod y,·ithe!+l-!-i-mtt+Rg-the-GP-A'-B-res[letlfri-B-i.J.i-ty-fef-5He-h 
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eesttr,-HlG-GPA sha n-wfl1JiH-+f\'e--tlfl]%-aftoc'l'-!'C&&ij7t-ef-a--tk"<ai-!6a-ifWtri-ee-fi'8fH 
Grei>Rfi&ifl,-l"*''tlelt!'Be--Greenfie!El-fet'-flll--stlefl--eest'fr.[NTD: We would n nrm ally 
~:that all costs of Affiliates would flow back to Greenfield, who would 
then nass the cost on to the OPA. so we do not understand the need to include 
Affiliates in this provision.] 

(b) :r:h<Hlart'ie-s-tleleHm4&\ge-t+Ja+the-GJ2A-lTa&;--€JleB.-e?tcc uti9fH.fr-t.IJig-Agpee+HBHi';-j'laid 
te-Greenfie!d tH<Hl-!TISl±!tf-ef-il;["'J-as-a-FL>icm-81±!'Se-flWHHB!'-tflH€¥l3-leJOffi@nlshall 
nrovide an Independent Engineer with a detailed list of all costs inctnTed by 
Greenfield-inlEl----its----A+fi-1-iflte~, il'HOltla-~a,;t&n-llewt."f up to the Ehtte 
heFeBffiffective Daie in connection with the design, development, permitting and 
construction ofthe Facility, including without limitation in respect of engineering, 
design, permitting; letter of credit interest and other development costs~ excluding 
a11U1!cil costs which have been paid for or reimbursed by draws or advances from 
anv Credit Facilitv_ (the "Egui:t:\'.fumkCosts"l~ alan!! with such docmnentation as 
is reasonahl\'_Ll;quired by the Independent En~rineer to substantiate such Eguity 
Sunk Costs and confirm that such costs have not been paid for or reimbursed by 
draws or advances from any Credit Facility. The OPA shall reimburse Greenfield 
for the Eq!!ity Sunk Cosrs in accordance with Section 2.2(e). 

(c) The OPA-a-grea&-ffi-flfl-tl shall indemnifY, defend and hold harmless each of~"' 
-PB-IVGF-anc+-Greenfield and <h£-if-Afl+liffiesiinsert name of (;eneral Contractor] 
and each of their respective Representatives (collectively, the "Greenfield 
Indemnified Parties") from and against any and all Losses of the Greenfield 
Indemnified Parties relating to, arising out of, or resulting from the cessation of 
construction of the Facility, including, without limitation, Losses arising from any 
claims by Contractors, Suppliers, &e81±!'<3El-berulBFS;-Govemmental Authorities and 
employees. JilllYided that such_Lusses are not the result of anvnegli!!ence or-""Lilful 
misconduct of any Greenfield lnden1nified Partv. 

(d) The Parties aclmowledge that the OP A has, upon execution of this Agreement, 
provided to Greenfield, security for the perfom1ance of the OPA's indemnity and 
other obligations set out in Section 2.2(-!i~-ffilEl-SeetiB~&) in an amount equal to 
$[ ®] in the form attached as Exhibit A (the "Gesaati{lfl-Costs Security"). If the 
OPA fails to pay any amount celiified by the Independent Engineer as being 
properly owing under this Agreement as set out in aA-ffiveiee*Bm-Gre<mHc'-!El-e-F-fer 
'NRiGh-Grea&fieltl-is-el'-f!'lfly-Beeem£-lialil-e-ffi-aGeeroaHeG-vv-ith-Section 2.2(aJ:;} or 
fails to j'lH_T-er-sai:-i5~'Qctes5-ElHll~flfic-l<l-±rtfirurm·it!BEI-J2aFw.es-a&-f>FBVtEleEl 
inmnly with its indemnitv obli!!ations under Section 2.2(c), Greenfield shall have 
the right to draw such unpaid amount J:i-mn the G<¥".AA1Hen-Cosls Security, provided 
that Greenfield provides the OPA with 'ii¥-:eften (§'1ll)1 Business Days' prior notice 
of its intent to draw on the-GH&&aeien Costs Security and Rl the end of such notice 
period, such unpaid amount remains outstanding . ....::r~w-GPA-agroes-!B--pf6''ifl'fl 
FBf>laeoeHlBfll-Gc'S&Ht-ietl-Gescs SeeuFily-;H-sueh-ti-ffle-er-!-lmcos-as-+!1B-tl1mHmtlrawn 
ftHlflHRH+f4k~.tiH-g-Gessat1'fl n-Ge&fs-1>eHIFtly-fa-J-ls-b&!c>'l;c.$f-<1>-J,-&Het1-l'hal-I:Jw 
8Hd1w, l'll-J*H'fien-eHhe-Gessati<-Jn-Ges~"BHl'H;.'-shall-aH±II-t~fllc-s-Be-;l-l--l<m£1-!J;f-®-J~ 

j_e) Green tide! shall submit detailed in~ forJ:be cQ,sts referred to in SectiDJ1 2.?(al, 
in connection with EmlliY Sunk Costs. and anv other a111C1mts r;ayable by the OPA 
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to Greenfield under this Agreement to the Independent Engineer. The Independent 
Engineer shall. within ten Cl OJ Business Days after receipt of such detailed invoices 
and imy required supporting documentation. issue a certificate certifying the 
amount navable in connection with such detailed invoices under this Agreement. 
The OPA shall. within five (51 Business Days after receipt of such certificate ll'om 
the Indeoendcnt Engineer. pav Greenfield the amount ceriified by the Independent 
Engineer. 

(f) Notwithstanding any provision in this Agreement to the contrary. to the extent the 
OPA is liable to Greenfield for any costs charged by a Person who does not deal at 
Arm's Length with Greenfield. such cost shall be deemed to exclude the amount 
that is in excess of the costs that would have been charged had such Person been_at 
Arm's Length with Greenfield. 

+lc1l"-J>a;-1i€!Hleltt!BWfeflgHhat41Hl-0ntario .J5.i'"'*riffiy-I'ffiat}Ej-aJ..Gefj30f-ation-!Jfl5;-HpOfl-8H,€offii OH-ef 
i:lti-s-Agreern;;nt,pai d to Eastc;;fn Power the-ffilm of ~ 15,3 ~nd-lms-el<Wttted-and-dti+vei'@fl 
th.,....;'f"'HJ.l-aoo-F-ina~~\4umai-Release'' attaelwtl-as--c§fltiBi~d-C'"GSi:eFR-Pewer-hru;-e;<eetttc;;EI-an 

fffi!i,"efed-tl*l-'-'¥a~.J..nnd+iHa-I-MH-tttai-Rete.ase'-'-a!taehed as Exhibit-Eh-Baste-FH-Po\\·er shali-4B¥tl'!Wilh 
ehlaif!-a!H)Fd<>f-d ism i ssiR-g-U~'e-11 owing J*HG<'odings-en-a-wi-tltooker.A-Ba&Hr.-~)-irrlhe-GntariB 
&aj3erior Com'!,-G.wrt .File Ne. 98 CV 15260'1, (ii) in-!l-1e Court of /\ppeat-4Bf-0utal'ie;-Peel,;et-Ne~ 
~ad (iii) 0HtH-Fio-Goarl-ef-JHSti-fG<.>JJ~or~le No. Pc£mQ,19~+D+ 
'I'-fl-15-m-a#eF-iiWftl-1-'eS--::Ism;t'eHr-¥eweF;-Wh-i<oh is separate in interest fmm-Greenfieltl-<HHl 
aeeerdffigly-t11i;riteiii--SIH>Ilkl-be-iu-a-sepll-ffite-agree~nettt-!HnHng-tlle-Fele'f!Hrt-pa-r'ties-} 

2.4 . ARCES Contract 

By entering into this Agreement, neither Greenfield nor the OPA waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the OPA under the ARCES 
Contract shall be suspended during the tem1 of this Agreement, except as otherwise set out herein. 
For greater certainty, the OPA and Greenfield agree that the ARCES Contract continues to be in 
full force and effect. 

2.5 Credit Facilities 

(a) Greenfield agrees to promptly seek any required consent of any Secured Lenders to 
the entering into of this Agreement by the OPA ·and Greenfield. Greenfield and the 
OPA agree to negotiate in good faith any reasonable amendments to this 
Agreement requested by the Secured Lenders. 

(b) The OPA shall fu.nf'l-a-R4-GFC"<'UI'i-e-lt!-&ltaH-pay to the Secured Lenders,- all accrued 
and unpaid interest and any make whole payments or breakage fees which 
Greenfield is obliged to pay to the Secured Lenders pursuant to the Credit 
Facilities, together with the outstanding principal amount of the debt funded under 
the Credit Facilities in exchange for fcrll and final releases fi·om the Secured 
Lenders of all obligations of Greenfield fand its Affiliatesl under the Credit 
Faculties and the Secured Lender's Security Agreements held by such Secured 
Lenders and the release of all security held by such Secured Lenders on and against 
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the Site, the Facility and all other property and assets of Greenfield Land its 
Affiliates. l.!NTD: Why does the security relate to aiLY of the assets of the 
Aftlliates'IJ 

(c) Greenfield shall not grant any security interests in the. Facility. the Facilitv 
Egillmnent and the Site. and shall keep title to the Facilit)CJ;he Facility Equipment 
and the Site free and clearllf.a]l encumbrances. Greenfield shallnoUcll. t·ransfer 
dispose of. or oth!lli'li~ter into any agreement (directly or indirectly) relating_ to 
!he ownership of the Facility. Facility_Eguipment or the Site. without tl&_Q~ 
prior written consent which CQlli;ent may be withheld in the OPA's sole and 
ahsolute discretion. 

(d)__ The Parties agree that any amounts paid by the OPA oursuant to Section 2.~(hl 
shall he reflected in any guantitlcation of damages under this Agreement and/or 
any adj_11stment to the ''Net Revenue Requirement" under the Amended ARCES. 

2.6 Good Faith Negotiations 

=i~l&-Gf'-A--z.o.evenflffis-afl€!.-.agh<es-that-Greenffel<:!-slt.'ll.-!-Be-eB-lftk"E!--te-r0leStt!e-the--Faei+il-y-ffi-an 

al-ffimn'fe-sffitahle-stlt"-in--tfle-P!m•iflee-of 01-.!ari a a~tahls--fo-GFeeH.fi &ifl-ru'lfl--thB-0-J2A-£nlcH'<> 
develH!';-GOI'!Htruct, OWR-HfH.H)3efflte-ftl+l'eetly--Bf-throHgl'!-flrr--AEfllia-te) a R0'N--neminn·l 
fiOO*Gr£!;JYtleld a.nd thWPA.Jun:ee to work tog;:Jber in ~nod faith to detennine a suitahk..s.i.re fo.r 
*a new nominal 300 MW natural gas fuelled combined cycle generating facility at-5Belrai-teFtJate 
sit&-(the "Relocated Facility"). In chis connee+iHn,-*{1rsorrl1el€-aHcl-+hc-Ol'A-ttgl'BB-k3-Wewl~ 
te>gethcll~ia-goed-taith-te-aetem-1-iH<'Hrsnitahle-site-ter-*tl:e Reloeawd-J2ae-i}iiy and the OPA shall in 
good faith cooperate with and assist Greenfield in obtaining all licenses, permits, certificates, 
registrations; authorizations, consents or approvals issued by Governmental Authorities and 
required for the development, construction and operation of the Relocated Facility. In addition, 
Greenfield and the OPA agree to work together in good faith to negotiate an amendment to the 
ARCES Contract so that it relates to and applies to the Relocated Facility (the "Amended 
ARCES"). The Amended ARCES shall provide for illsuch amendments to the ARCES FeEjllireJ 
tec~oefk,et'-800--aaares&-t£e-fellewffit,'-1T1ffiEetos~la-Fg<w-&ixe,tl~&l~ffi-ilHHHl-ffi' 

t'l'l'&-dll0--1\f\!,' fll> asL>s,.--iuf!a#sn,.--inc-¥(l{t5£!l-e&!Ht8~1-ffi'>'-l&e-~\-fi&a,-n~'lik"£tfm-e 
Dntes,eeeper-ut-ien-anth'l-ssistaru:-e-fl'em-th·e-OJ•A-ftH'-G-Feelli'iek1-·in-t'6tHl"'"H o n-'.vifk-its 
tl.welejHl:Hl-H{--e.J.ro rts vii th-'7--t-b~ES 0, Hyd-I'GOne,---the---ORG---Jm-d--ethtlF---:!pfHl&'>hle 
GoveJ'JHHeirt-a!--AIHI>oFi t-ies-~¥ide-flHH-+f-.C-GJ!.tflletitH1-Iffifl-Pel;foFm-an ce Seen rity i& 
refj-Iliwtl,-st!·C-h-C-{)H>JHeHetHHl(~ffi'flH~L"*Fity--wjl.!--be-fH'I'lHl-',;;.,><:l by the OP A J as arj'; 
required to reflect the filet that the Relocated Facilitv is at a different location .. (ii) the oo_Lloti1l!li1y 
for Greenfield -to engage the OPA in good faith negotiations during the term of the Amended 
ARCES regill:dlng_potential opportunities to exlli!Ild the Relocated Facility hv an incremental300 
lv!W d@')pdin!I upon system needs ... IESO requirements and other technical and commercial 
fact0!-s,1!lli!iiii) a level of completion and ru:rformal!Ql; security that is lfiftYJJercent (50°/.olliess 
than that set outin_fue ARCES Contract. 

2.7 Power and Authority 

. U!l The OPA represents and wan-ants in favour of Greenfield-{mEi-EMtBirt-f!e'.Vef that it 
has the corporate power and capacity to enter into this Agreement and to perform 
its obligations hereunder and this Agreement has been duly authorized by all 
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required board-aBEl-&Ha!,.,helEler approvals on the part of the OPA. This Agreement 
has been duly executed and delivered by the OPA and is a legal, valid and binding 
obligation of the OPA, enforceable against the OPA in accordance with its terms. 
The execution and delivery ofthis Agreement by the OPA and the performance by 
the OPA of its obligations hereunder will not result in the violation of or constitute 
a default under applicable law or any judgment, decree, order or award of any 
Governmental Authority having jurisdiction over the OPA. The OPA has received 
or obtained all directives, consents (other than those contemplated to be obtained 
hereunder after the Effective Date) and other authorizations required to be received 
or obtained as a condition to the entering into ofthis Agreement by the OPA ami the 
performance of its obligations hereunder .-6Bf!t<'mj3-leie&-13y-thl-s-Agfeem"Flh 

(b) Greenfield* _r:enresents Oi]cl wa~:rants *in favour of the OPA that it has the coroomte 
power and capacity to enter into this Agreement and to perform its obligations 
heretinder and this A!lreement has been duly authorized by all required board and 
shareholder approvals on the part of Greenfield. This Allreement has been duly 
executed and delivered by Greenfield and is a ]ega!. valid and binding obligation of 
Greenfield. enforceable against Greenfield in accordance with its terms. The 
execution and delivety of this Agreement bv Greenfield and the nerformance by 
Greenfield of its obligations hereunder will not result in the violation of or 
constitute a detimlt under applicable law or any judgment. decree. order or award of 
any Governmental Authority having jurisdiction over Greenfield. Greenfield has 
received or obtained all consents (other than those contemplated to be obtained 
hereunder after the Effective Date) and other authorizations required to be received 
or obtained as a condition to the entering into of this Agreement by Greenfield and 
the nerfmmance of its obligations hereunder, 

ARTICLE3 . 
CONFIDENTIALITY, FIPP A AND PRIVILEGED COMMUNICATIONS 

3.1 Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complying with its obligations 
under this Agreement. On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the miginal. The Receiving Pruty 
shall inform its Representatives of the confidentiality of Confidential Information 
and shall be responsible for any breach of this Article 3 by any of its 
Representatives .. 

(b) Iftl1e Receiving Patty or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, .or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory. proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
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Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such pmtion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance wit]1 Section 3 .2. 

(c) [NTD: l'-lea.se-ail<l-eq~Hvalent ef Seetien S.l(e) ef AP~]Where Greenfi!ililis 
the Receiving Party. Greenfield may disclose Confidential Information to any 
Secured Lender or prospective lender or investor and its advisors. to the extent 
necessarv. for securing financing for the Relocated Facilitv. provided that any such 
prospective lender or investor has been informed of the Supplier's confidential it'£ 
obligations hereunder and such prospective lender or investor has covenanted in 
favour ofthe OPA to hold such Confidential Information confidential and en..trlli:d 
into a Confidentiality Undertaking in substantially the fom1 set out in Exhibit W to 
the ARCES Conh·act or in a similar forrri prepared by Green.fi.cld and appmved by 
theOPk 

3.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Pmty sba11 promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Pmty or its Representatives are compe1!ed to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to such 
Person or Persons to which the Receiving Party is lega1!y compelled to disclose and, in. connection 
with such compe11ed disc.losure, the Receiving Party and its Representatives shaH provide notice to 
each such recipient (in co-operation with legal cmmsel for the Disclosing Party) that such 
Confidential Information is confidential and subject to non-disclosure on terms and conditions 
equal to those contained in this Agreement and, if possible, shall obtain each recipient's written 
agreement to receive and use such Confidential Information subject to those terms and conditions. 

3.3 Return of Information 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party nnd Confidential Information transmitted by the Disclosing Party in electronic format will be 
deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, s111c\ies nnd 
other documents prepared by or for the Receiving Pmiy or its Representatives, or (ii) found in 
electronic format as pmt of the Receiving Party's off-site or on-site data storage/archival process 
system, wiil be held by the Receiving Party and kept subject to !he terms of this Agreement or 
destroyed at the Receiving Party's option. Notwithstanding the foregoing, a Receiving Pm'ly shall 
be entitled to make at its own expense and retain one copy of any Confidential Information 
materials it receives for the limited purpose of discharging any obligation it may have under hws 
and regulations, and shall keep such retained copy subject to the terms of this A.rticle 3. 
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3.4 FIPPA Records and Compliance 

The Parties aclmowledge and agree that the OPA is subject to the Freedom of Informatiou and 
Protection of Privacy Act (Ontario) ("FIPPA") and that FIPPA applies to and governs all 
Confidential Infonnation in the custody or control of the OPA ("FIPPA Records") and may, 
subject to FIPPA, require the disclosure of such FIPPA Records to third parties. Greenfield aea 
Basi'el'fi-P-ffi\'ef-agFeeg£;rees to provide a copy of any FIPPA Records that it previously provided to 
the OP A if Greenfield er-ea-st-e!'fi..J2e~5-f!J'Plicabk,-continues to possess such FIPP A Records 
in a deliverable form at the time of the OPA's request. If Greenfield~-e¥tJ-!2ewe';-tt5 
applicuhle, does possess such FIPPA Records in a deliverable form, it shall provide the same 
within a reasonable time after being directed to do so by the OPA. The provisions ofthis section 
shall survive any termination or expiry of this Agreement and shall prevail over any inconsistent 
provisions in this Agreement. 

3.5 [Privileged Communications 

4.1 

(a) The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives fi·mn and after. the date of this 
Agreement, whether oral or written, and whether Confidential Information or not, 
in connection with the termination of the ARCES Contract or otherwise relating to 
any differences between the Parties respecting the ARCES Coni:ract or relating to 
other projects or potential opportunities being discussed between the Patties are 
without prejudice and privileged. 

(b) Notwithstanding Section 3.5(a), nothing in this Agreement shall prevent Greenfield 
and the OP A from communicating with one another on a with prejudice basis at any 
point in time by designating its communication, whether oral or written, as a "with 
prejudice" communication, provided that such "with prejudice" communication 
does not include or refer, either directly or indirectly, to any without prejudice and 
privileged discussions, communications and correspondence. [NTD: Section 3.5 
should be deleted. Everything should be "with prejudice" once agreement 
signedHNTD: It is the OPA's intent that this agreement would be "with 
preiudice" but that the subsequent negotiations for a Relocated Facility would 
be on a "without preiudice" basis.] 

Term and Expiry 

ARTICLE4 
TERM AND EXPffiY 

(a) The term ofthis Agreement shall be effective fi·om the Effective Date for a period 
of 60 days and shall automatically expire at the end of such 60 day period, provided 
that the term may be extended once by an additional period of 60 days by either the 
OPA or Greenfield providing the other Parties with written notice no less than five 
(5) Business Days prior to the expiry of the original term and may be further 
extended for an agreed upon period oftin1e with the mutual agreement in writing of 
the OPA and Greenfield. 
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(b) Upon expiry of the term of this Agreement, following any extension exercised in 
accordance with Section 4.l(a): 

(i) the ARCES Contract shall be terminated and Greenfield and tl1e OPA shall 
commence dispute resolution pursuant to Article 6 to determine the amount 
owed by the OPA to Greenfield, which amount shall be determined 
assttming-thac a Diserim·ifmi.Bry ,'\cti~as-Elet-JHect-iH-lf1e-ARC-J~..;BHk·fH*:) 
ee&HneEl-aRa---feF-lh6-J3HFf>BScs of det-ermining---tltc--ameHnt-Bf* 
Df.JeRiltiBtttBry-AeliBfl-{~mpeHSitti eH *-{-a-s-tlefiRed-in-the-ARGg£-Gentrac+) 
arifriag t:s a rescH-HJ.1 ereB f,a55-Bffling,-f!Holt&-ej'ltiHn-ef4he-Gl~ith<>r.-{-A-) 
<hat-Greenffeld-5flal+-hffi'<'~4,'l&-Fighl'-le-retmt1trneflc~m&-eemplet-e 
wnstFHBt-itln--ef...tkB---±'aci I ~t-thc-£ii£-H5inb'--the---e1ristcffig-p€ll'rnilfHtna 
approvals ami atrlhe!~t#eflfr;-ine-lH<Iinj:,4li£-GcFtci+itate of Approval 1\ir 
aes8oiaed-in-1>cc'.ion 2.1fe-)ti) (in whiefl-ease, Gre-€+l4~l~md 
slml·l-6e-entit.Je~re-is'Hrttffi-J'igfH};-BF-{·El)-tltai'-GfeEHtfi.el-EH\'i¥-Htffi 

pcrmJ.EteMe-eomplet.;;.eanstffiet-iBR-afantl-.te-Hperate-tke-FaeJ.J.it)'-HS a r·esu+E 
Bf-its-eBligat-iBnB-HHtlel'Hiie-A-gFeemen!~in accm:llirnce with Section 4.?: 

(ii) Greenfield shall return to the OPA any remaiuingJJortion ofthe-Ge&Sa+ieH 
Costs Security at such time as Greenfield is satisfied, acting reasonably, that 
it does not have and is not likely to have any further obligations for costs or 
other liabilities in respect of the cessation of construction of the facility as 
contemplated by Section 2.2, or for which the OPA may be liable to 
indomnify any of the Greenfield Indemnified Parties under Section 2.2(ct 
nrovided that in no event shall such period oftime extend beyond sixty (60) 

dayg followin!!.iillLexillrv of the term of this Agreement; and 

(iii) subject to Section 7.10, no Party shall have any ftuther obligations 
hereunder. 

_4.2 Damages 

1 rthe ARCES Contract is terminated in accordance with Section llilili.D or Section 7.1 (a) of this 
Agreement. Greenfield's damages shall be detennined as the net present value of the net revemtes 
from tl~ility that are forecast to be earned by Greent1eld during the "Term" (as defined in the 
ARCES Contract). taking into account anv actions that Greenfield should reasonably be exnected 
to take to miti,;ate the effect ofthe termination of the ARCES Contract. fNTD: This language is 
derived from the determination of the* Discril!li!Hltorl!A;;tion Comj1ensatirw* pavment set 
out in A•·tide 13 of the ARCES Contract.) 

5.1 Nu!ices 

AlHICLES 
NOTICES 

(a) All notices pertaining to this Agreement shall be in writing and shall be addressed 
as follows: 
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Greenfield South Power Corporation 
2275 Lake Shore Blvd. West 
Suite 401 
Toronto, Ontario M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, Ontario M5.T 2T3 

Attention: 
Facsimile: 

Carl De Vuono 
(416) 304-3755 

lHe-£<-a5tem-12ewer: £astet'l+-f!e.wefcb.i.t'!Tite4 
22 7 5 Lala'-Sf!Hre-B-1-vtb-West 

------,S'..,j'{B-4{)+ 

---------'lcfll'Etnte,-Gnffirie-Ivi.s¥--3:;g. 

AHenfi.Hn: Greg-Vogt, PresiEI<ilfii' 
Rt8:Jmtl~t'i-M1~ 

----a"HEI-k'r.-.:--1\'MeMi.J±an-fbll 
BreeMfe.ltl-l!h'!Be 
~et, Suite ·HOG 
:feffJH+e,-Gfitari o M 'iJ 2J:::J. . 

If to the OPA: 

~ien: Car.!-I><>¥HeHe 
F-aes-imi.!e;---t'I-M}-3-Q4-3-B-!> 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
MSH 1T! 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
( 416) 969-6071 

Either Party may, by written-notice to the other Parties, change the address to which 
notices are to be sent. 

(b) Notices shall be delivered or transmitted by facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Pmty on the date of deliver; 
if delivered prior to 5:00p.m. (Toronto time) on a Business Day and otherwise on 
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the· next following Business Day, provided that any notice given pursuant to 
Section 2.2(d) shall be sent by facsimile and by courier. 

ARTICLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in cmmection with this Agreement thai the 
Parties carmot resolve, then such Party may deliver a notice to the affected Party or Parties 
describing the nature and the particulars of such dispute. Within ten (10) Business Days following 
delivery of such notice to the affected Pariy or Parties, a senior executive (Senior Vice-President or 
higher) 11-om each affected Party shall meet, either in person or by telephone (the "Seniur 
Conference"), to attempt to resolve the dispute. Each senior executive shall be prepared to 
propose a solution to the dispute. If, following the Senior Conference, the dispute is not resolved, 
the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided by 
arbitration pursuant to this Section 6.2, provided, however, that the Parties have first completed a 
Senior Conference pursuant to Section 6.1. Any dispute to be decided in accordance with this 
Section 6.2 will be decided by a single arbitrator appointed.by the Parties or, if such Parties fail to 
appoint an arbitrator within fifteen (15) days following the reference of the dispute to ar-bitration, 
upon the application of any of the Parties, the arbitrator shall be appointed by a Judge of the 
Superior Court of Justice (Ontario) sitting in the Judicial District of Toronto Region. The 
arbitrator shall not have any current or past business or financial relationships with any Party 
(except: prior arbitration). The arbitrator shall provide each of the Parties an opportunity to be 
heard and shall conduct the arbitration hearing in accordance with the provisions of the Arbitration 
Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the arbitrator shall render a decision 
within ninety (90) days after the end of the arbitration hearing and shall notify the Parties in 
writing of such decision .and the reasons therefor. The arbitrator shall be authorized only to 
interpi·et and apply the provisions of this Agreement and shall have no power to modifY or char1ge 
this Agreement in any manner. The decision of the arbitrator· shall be conclnsive, final and binding 
upon the Pariies. The decision of the arbitrator may be appealed solely on the grounds that the 
conduct of the arbitrator, or the decision itself, violated the provisions of the Arbitration Act, 1991 
(Ontar-io) or solely on a question of!aw as provided for in theArbitrationAct, 1991 (Ontario). The · 
Arbitration Act, 1991 (Ontario) shall govern the procedures to apply in the enforcement of any 
award made. If it is necessary to enforce such award, all costs of enforcement shall be payable and 
paid by the Party against whom such award is enforced. Unless otherwise 'provided in the arbitral 

·aware! to the contrary, each Party shall bear (and be solely responsible for) its own costs incurred 
during the arbitration process, and each Party shall bear· (and be solely !'esponsible for) its equal 
:;hare of the costs of the arbitrator. Each Party shall be otherwise responsible for its own costs 
incurred during the arbitration process. [NTD: Being reviewed hY..G=nfield.] 
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ARTICLE? 
MISCELLANEOUS 

7.1 Default 

(a) If the OPA fails to perform any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within fifteenften (+-3-l!!)l Business 
Days after written notice of such failure fi·om Greenfield, 5tJeh--fai.lttFe-5hal4 
eef!StffiJ<~is&FitH-ifl.ater:r-A-efiefr2-BtJ4erthe ARCES Contract ami-shal-l-entit-le 
Gr~1el&--~se-atJ:r----r-eme<li$--(fl~er--ifl---&enm;etion v,·itll~.Jtteh 

~i-mffiffiet~i-eFhshall be terminated and the ammmt owed bv the OPA to 
Greenfield shall be determined in accordance with Section 4.2. 

(b) If Greenfield fails to perform any mater.ial covenant or obligation set forth in 
Section2.l(a), Section 2.l(c)-Bf, Section 2.1( d) or Section 2.5fcl ofthis Agreement 
and such failure is not remedied within £1ft.,.,n[ten (·E>l!!)l Business Days after 
written notice of such failure fi·om the OPA, such failure shall constitute a 
"Supplier Event ofDefan!f' under the ARCES Contract and shall entitle the OPA 
to exercise any remedies thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield and the OPA acknowledge that a breach of this Agreement by the other Party, 
inc!ud]ng, without limitation, Section 2.1, 2.2, M2.5. and Article 3 shall cause irreparable harm to 
the non breaching Party; and that the injury to non breaching Party shall be difficult to calculate 
and inadequately compensable in damages. The breaching Party agrees that the non breaching_ 
Party is entitled to obtain injunctive relief (without proving any damage sustained by it) or any 
other remedy against any actual or potential breach of the provisions of this Agreement by the 
breaching Party. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records and all other data required for the purpose of 
proper administration ofthis Agreement. All such records shall be maintained as required by laws 
and regulations but for no less than seven (7) years after the creation of the record or data. 
Greenfield, on a confidential basis as provided for in Article 3 of this Agreement, shall provide 
reasonable access to the relevant and appropriate financial and operating records and data kept by 
it relating to this Agreement reasonably required for the OPA to (i) comply with its obligations to 
Governmental Authorities, atlf!-(ii) verify or audit billings or to verify or audit information 
provided in accordance with this Agreement. and fiii) to determine any amounts owing or oayable 
pursuant to Sections 2.2Cal. 2.2Cbl. 2.2(c) and 2.5fbl. The OPA may use its own employees for 
purposes of any such review of records provided that those employees are bound by the 
confidentiality requirements provided for in Article 3. Alternatively, the OPA may at its own 
expense appoint an auditor to conduct its review. 

7.4 Inspection of Site 

(a) The OPA and its authorized agents and Representatives shall, at all times upon two 
(2) Business Days' prior notice, at any time after execution of this Agreement and 
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during the tem1 of this Agreement, have access to the Site and every part thereof 
during regular business hours and Greenfield shall, and shall cause all persoimel at 
the Site within the control of Greenfield to fhrnish the OPA with all reasonable 
assistance in inspecting the Site for the purpose of ascertaining compliance with 
this Agreement; provided that such access and assistance shall be carried out in 
accordance with and subject to the reasonable safety and secmity requirements of 
Greenfield. 

(b) The inspection of the Site by or on behalf of the OPA shJll not relieve Greenfield of 
any of its obligations to comply with the terms of this Agreement. !Tn no event will 
any inspection by the OP A hereunder be a renresentation that there has been 
or will he compliance with this -Agreement and laws and regnlations.l!l'£Ul;_ 
This is frnm the ARCES Contract. Why has it heen deleted?) 

7.5 Inspection Not Waiver 

Failure by OPA to inspect the Site or any part thereof under Section 7.4, or to exercise ics audit 
rights under Section 7.3, shall not constitute a waiver of any of the rights of the OPA herennder. 
An inspection or audit not followed by a notice of a default by Greenfield shall not constitute or be 
deetned to constitute a waiver of any such default, nor shall it constitute or be deemed to constitute 
an acknowledgement that there has been or will be compliance by Greenfield with this Agreement. 

7.6 No Publicity 

No Party shall make any public statement or announcement regarding the existence or contents of 
this Agreement without,-ffi the eruie-Bf4f>e-GPA;-tfle-prior written consent ofG!,;e,"TfieM,-aml-ift-tfie 
c;m;e-e-f'-Gree!T:H-elfl--er-J;a.<;tem Pov.'et';-ER£'-j'fleF-'>'>'Btlen-eeRseffi-e·HHe OPAthe other Party. 
Notwithstanding the foregoing and Article 3, following execution ofthis Agreement, the OPA and 
its Representatives shall be pe1mitted. to make a public armciuncement, which is provided to 
Greenfield in advance-ilnEI-whl-el1-PJ'aec-ey;t-ahle-4o--Green-fieltl, that an agreement has been entered 
into between the OPA and Greenfield which provides for (i) the permanent cessation of work on 
the Facility, (ii) the-F<¥J€iDsioR or revocation of the permitfi set out in Section 2.l(c) in the 
dtcumstances described therein, and (iii) fi1rther negotiations between the OPA and Greenfield to 
determine the ultimate resolution of the relocation of the Facility, failing which, the ultimate 
resolution will be determined through binding arbitration. [NTD: This clause remains subject to 
further revision as the OPA has not yet finalized this language.] 

7.7 Business Relationsl1ip 

\Vithout--lim-itit!f,'--l+lc-e&J+gat~eHs-ef-t-He-G:P.A--Hnde!'--&etien-2.2, eat'kEach Party shall be solely . 
liable for the payment of all wages, ta_xes, and other costs related to the employment by such Party 
of Persons who perform this Agreement, including all federal, provincial, and local income, social 
insurance, health, payroll and employment taxes and statutorily-mandated vmrkers' compensation 
coverage. None of the Persons employed by any of the Parties shall be considered employees of 
any other Pmty for any purpose. Nothing in this Agreement shall create or be deemed to create u 
relationship of partners, joint venturers, fiduciary, principal and agent or any other relationship 
be:-lween the Parties. 
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7.8 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and pennitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the provisions 
of this Agreement shall be binding upon and shall enure to the benefit of the Parties and their 
respective successors and permitted assigns. 

7.9 Assignment 

(a) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by-eitf>Olf Greenfield-eJ~Easter"R-J2ewt.'l', without the 
prior written consent of the OPA, which consent shall not be unreasonably 
withheld; provided that Greenfield may without the consent ofthe OPA assig1i this 
Agreement and all benefits and obligations hereunder to the Affiliate which will 
develop, construct, own and operate the Relocated Facility as contemplated by 
Section 2.6, provided that the assignee agrees in writing in a form satisfactory to 
the OP A acting reasonably. to assume and be bound by the terms and conditions of 
this Agreement,-wheF'*lpen,-GH'eJlf!ele-sfla.l+-b~eG-e-f..all--e1.*s'fltieJltr-ilfle 
J.iahll·i~~llfffHaHt-te-tltis-Agreeffl<'flh. [NTD: This was <leleted because 
some of the obligations of Greenfield are specifi.c to the Site and need to 
remain with Greenfield.) 

(b) Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by the OPA, without the prior written consent of 
Greenfield, which consent shall not be unreasonably withheld; provided that the 
OPA shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield--{3f-["-f~Ster-B..J2ewet to the Government 
of Ontario or any corporation owned or Controlled by the Government of Ontario 
aFid whese--ehltgat-ifJFIS-flHHiabilities are gua!'aflt<!ed by the GewAHfleflf--Bf. 
Gt!tf~Fj-ewith a credit rating that is equal to or better than the OPA 's credit rating, 
and which assumes all of the obligations and liabilities of the Ontario Power 
Authority under this Agreement and agrees to be novated into this Agreement in the 
place and stead of the OPA, provided that the assignee agrees in writing to assume 
and be bound by the terms and conditions of this Agreement, whereupon, the OPA 
shall be relieved of all obligations and liability arising pursuant to this Agreement. 

7.10 Survival 

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.1 (b) and Article 6, shall survive the 
expiration of the term. 

7.11 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be ne·cessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpmi. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
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shall, within ten (1 0) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally exeeutecl copy of this Agreement. 

7.12 Time of Essence 

Time is of the essence in the perfonnance of the Parties' respective obligations under this 
Agreement. 

7.13 No Third-Party Beueiiciaries 

This Agreement is for the sole benefit of the parties hereto and their respective successors and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or by 
reason of this Agreement. 

7.14 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such further 
acts and execute and deliver or cause to be done, executed or delivered all euch nniher acts, deeds, 
documents, assurances and things as may be required, acting reasonably, in order to fully perform 
anJ to more effectively implement and carry out the terms of this Agreement. 
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IN WITNESS WHEREOF, and intending to be legally bound, the Pmiies have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFffiLDSOUTHPO~~R 

CORPORATION 

By: 

_By: 

------------------------
Name: Gregory M. Vogt 

Title: President 

I have authority to bind the corporation 

------------------------
l'kiHHJ: Gregory-Nh-=\Le<,;1o 

+ifle7P-t'€lsieettt 

ONTARIO POvVERAUTHOPJTY 

By: 
----------------------

Name: Colin Andersen 

Title: ChiefExecutive Officer 

I have authoril'; to bind the corporation. 



EXHIBIT A 
FORl\1 OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: €lJ 

APPLICANT: Ontario Power Authority 

BENEFICIARY: Greenfield South Power Corporation 

AMO Ul'rf: q;, 

EXPIRYDATE: ® 

EXPIRY PLACE: Counters of the issuing fina_ncial institution in Toronto, Ontario 

CREDTi' RATING: [Insert credit rating only if the issuer is not a financial institution listed in 
either Schedule I or II of the Bank Act] 

TYPE: Irrevocable Standby Letter of Credit 

NUMBER: 

We hereby authorize you to draw on [insert name of financial institution and iinancial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No. 

(the "Credit"), for the account of the Applicant up to an aggregate amount of $a (" 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 of 
the Facility Relocation and Settlement Agreement between the Beneficiary, ml.d the 
Applicant-aH4..ga,;.t~¥eJ'-btiffi+e4, and therefore the Beneficiary is entitled to 
draw upon the Credit in the amount of the draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applican~ by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, Genera! 
Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON M5H IT!, notifying 
the ,Applicant that the Beneficiary intends to draw on this Credit, together with a 
copy of the facsimile confirmation and courier receipt evidencing that the leiter was 
received by the Beneficiary no less than fiw;[ten (~JJDl business days prior to the 
date ofthe draw. 

Drafts drawn hereunder n1ltst bear the clause "Drawn tmder irrevocable Standby Letter of Cred~t 
No. [insert numbe;·] issued by [tbe financial institution] elated [insed date]". 

Partial drawings are permitted. 

Thi~ Credit is issued in connection with the Facility Relocation and SeTtlement Agreement :hied as 
oflhco ~day ofNovember, 201 i between the Beneficiary and the Applicant. 
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We agree with you that all drafts drawn under, and in compliance with the terms ofthis Credit will 
be duly honoured, if presented at the counters of [insert the financial institution and financial 
institution's address, which mnst be located in Toronto, Ontario] at or before 5:00 pm (EST) 
on [insert the expiry date]. 

This inevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby inevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: 
-----------------------
Authorized Signatory 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 19,2011 5:06PM 
Perun, Halyna N. (ENERGY) 
Re: Revised FRSA 

No issue- OPA isn't subject to the FAA. 

Carolyn 

From: Perun, Halyna N. (ENERGY) 
To: Calwell, Carolyn (ENERGY) 
Sent: Sat Nov 19 16:18:00 2011 
Subject: Re: Revised FRSA 

Thanks Carolyn - re the indemnity as well -does this raise FAA issues for us to fiag? 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Calwell, Carolyn (ENERGY) 
To: Perun, Halyna N. (ENERGY) 
Sent: Sat Nov 19 16:16:11 2011 
Subject: RE: Revised· FRSA 

A couple of interesting developments: 

--allowance for the continuing manufacture of gas turbine, the HRSG, the transformers, and the pumps , which 
will presumably be used in the relocated facility (up to 300 MW, plus potentially an additional 300 MW · 
depending on system needs) 

--the indemnity from the OP A to Greenfield "arising out of, or resulting from any claims by Contractors, 
Suppliers, Governmental Authorities and employees resulting from the cessation of construction of the Facility" 

--provision for damages as the net present value of the net revenues from the Facility that are forecast to be 
earned by Greenfield during the term of the ARCES contract. 

We'll see what the next iteration brings. 

Carolyn 

From: Perun, Halyna N. (ENERGY) 
Sent: Sat 19/11/2011 2:07PM 
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To: Calwell, Carolyn (ENERGY) 
Subject: Fw: Revised FRSA 

Hi -just noticed this - I aim to be in the office within the hour so will review then- happy to do so as is quiet for me this aft 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Perun, Halyna N. (ENERGY) 
Sent: Sat Nov 19 13:18:28 2011 
Subject: Fw: Revised FRSA 

FYI. Latest turn. 

From: Smith, Elliot [mailto:ESrnith@osler.com] 
Sent: Satorday, November 19,2011 10:46 AM 
To: 'Carl De Vuono' <Carl.De Vuono@mcmillan.ca>; Sebastiane, Rocco <RSebastiano@osler.com> 
Cc: Michael Lyle 
Subject: Revised FRSA 

Carl, 
Please find attached a revised draft of the Facility Relocation and Settlement Agreement, along with a blackline 
referencing the version you sent on November 17. If you have any questions, let us know. 

In the interest oftime I am sending this to the OPA simultaneously and as such it remains subject to further comment by 
the OPA. 

Elliot 

OSLER 
Elliot Smith, P.Eng. 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 

This e-mail message and any files transmitted with it are Intended only for the named reclpient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the Intended reciplent(s), any dissemination, 
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distrHwtion or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or ar'e not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

Fr,om: Carl De Vuono [mailto:Cari.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:22PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michaei.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Please see fully signed agreement attached. 

Carl De Vuono 
Partner 
direct 416.307.4055 I mobile 416.918.1046 
car!.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmillan.ca 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2011 6:06PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michaei.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Carl, I have just been advised that the letter was being sent lawyer to lawyer. So, would you please send 
it to Greg :tor his execution. 

Thanks, Rocco 

From: Sebastiana, Rocco 
Sent: Friday, November 18, 2011 6:04 PM 
To: 'Carl De Vuono' 
Cc: Smith, Elliot; Michaei.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter has been signed and enclosed is a copy. I believe that it has been sent to GSPC also. 
Perhaps you can confirm that Greg has received it. 

Thanks, Rocco 

.... ·············~--················· ........................................ ~···-........... ~ .... --............ ···~····--........... -~ ...... ~.~--~······ .................................. ~--...... __ ... _ .. 
From: Carl De Vuono [mailto:Cari.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2011 6:00 PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michaei.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 
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01<. Is the OPA sending the letter to GSPC for signature? 

Carl De Vuono 
Partner 
direct 416.307.4055 1 mobile 416.918.1046 
carl.devuono@ mcmillan. ca 

Assistant: Nadia Malleye 1 416.865.7000 ext.2311 1 nadia.malleye@mcmillan.ca 

• 

COt-!FfDEt'iTIAUTr NOTICE: Tfli;: [1ttn;:i-o!Tr"'r":f·: ·;-,;::_ .. _"1);'1~:'.-:n i0ic; ?i':f!i\;!l L.-'L;f_ ;~;c.:;·-'"'··<··-~·-·-:,,.,, __ : (:..• vi!t::9t':'C"l. 

pcotc!!•c:oc!, J.f '/C'i! ,c;,·c nc;t: :·:1::: inc·; ,-,.·f!:/f r·,~cp e"l. r:,'. __ , __ ~'"" no: !'\t f!S b)',-::.;.'''·· ... · · - ·· U:i 
j:?f::rTn.Jnenr:!y ch+:ce i:i"!i.:c f~ITi.Ji/ a:;.J .'Ji'i/ -.:c-pfsE i; :r;·:e,:r,.:-,iE~iv. 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2.011 5:57 PM 
To: Carl De Vuono 
Cc: Smith, Elliot; Michaei.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

Yes, the media statement is the one tl1at I sent you. It is my understanding that 
the media statement may be issued on Monday as opposed to today. 

Regards, Rocco 
_______ , __________________ _ 

From: Carl De Vuono [mailto:Cari.DeVuono@mcmillan.ca] 
Sent: Friday, November 18, 2.011 5:36PM 
To: Sebastiana, Rocco 
Cc: Smith, Elliot; Michaei.Lyle@powerauthority.on.ca 
Subject: RE: Agreement in Principle Letter 

The letter is ole I assume the media statement is the one you sent me a couple 
of minutes ago. 

Please have the OPA sign and send the letter GSPC and GSPC will sign and send 
it back. 

Carl De Vuono 
Partner 
direct 416.307.4055 1 mobile 416.918.1046 
carl.devuono@mcmillan.ca 

Assistant: Nadia Malleye I 416.865.7000 ext.2311 I nadia.malleye@mcmlllan.ca 

CC!NF!DE;VTI:.:..Urr NOTICE: T!ii':' r:mai!, "'"''-""'''" a!.t::x.h.n>e.nL'~. mey c0nt·aio infcrrn:Jticn tf;t;t is cvnlief, 
o.- u::;,:: r.,f rh!;: una!! is orontt•tr2C. H ~·ou urc not rhe inr-encie(J reC!pfeni:, picas,;;; notiFy· u.: 

i-<t:::TI!.J(JCH!tfy 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Friday, November 18, 2.011 5:2.9 PM 
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To: Carl De Vuono 
Cc: Michael Lyle (Michaei.Lyle@powerauthority.on.ca); Smith, Elliot 
Subject: Agreement in Principle Letter 

Confidential and Without Prejudice 

Carl, 

We are ok with your changes to the letter with one minor change. 
We have also added a positive statement that the OP A will be 
issuing a media statement in connection with the letter. 

If you are ok with the letter then we will proceed to have the OP A 
sign it and send it over to Greenfield. 

Regards, Rocco 

OSLER 
Rocco Sebastiana 
Partner 

416.862.5859 DIRECT 
416.862.6666 FACSIMILE 
rsebastiano@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1 BB 

osler.cor\1 

This e-niail me:ssage is privi!eged, confidential and subject to 
copyright. Any unGutr.orized use or disclosure is prci1ibited. 

le contenu du present courriel est privi!Bgi&. confidentiel et 
soumis a des droits d'auteur. II est interdil de !'utiHser ou 
de le divu!guer sans autorisntion. 

~ ')•J.>A<<'. *' ,.-•-<·--------.-~~~ >>A>''',,,. -··•·-·~----H' ,. ; J." >' > H <•I ,-o-,-•. ~ 
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Penii1, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
November 19, 20.11 5:20PM 
Lindsay, David (ENERGY) 
Jennings,. Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 

Subject: Revised draft agreeement- OPA/Greenfield · 
Attachments: #22077989v8_LEGAL_1_- Facility Relocation and Settlement Agreement(Osler draft).docx 

Pfivi/eqed and Confidential 

Attached please find. latest iteration of a proposed agreement between the OPA and Greenfield .• Key changes to note 
from OPA's first draft that we saw: 

Title of Agreement changes from "Construction Stoppage and Settlement Agreement" to "Facility Relocation and 
Settlement Agreement" 

Whereas clarified that it's as a result of the commitment of the Government of Ontario to relocate the Facility and 
at the request of the OPA that Greenfield is agreeing to stop construction and that the OPA and Greenfield agree.· 
to relocate the facility as per the agreement. 

The proposed agreement allows for the continuing manufacture of the gas turbine, the heat recovery steam 
generator, the transformers and the pumps (presumably to be used in the Relocated Facility). Greenfield is to 
arrange for suitable storage of this equipment in the meantime. 

The reference to Greenfield requesting that its Electricity Generation Licence be cancelled has been deleted as 
the licence is not site specific and presumably will be used for the Relocated Facility. 

Greenfield's Equity Sunk Costs (costs re engineering, designing, permitting etc) are to be substantiated by an 
Independent Engineer 

Greenfield and OPA agree to work iogether in good faith to determine a suitable site for a new nominal 300 MW 
natural gas fuelled combined cycle generating facility and the OPA agrees to assist Greenfield in obtaining all 
licenses, permits, certificates, approvals etc need to advance the Relocated Facility, plus potentially an additional · 
300 MW depending on system needs. · 

The OPA agrees to indemnify, defend and hold harmless Greenfield and its General Contractor from and against 
any and all losses "relating to, arising out of, or resulting from any claims by Contractors, Suppliers,. Governmental 
Authorities and employees resulting from the cessation of construction of the Facility." 

Greenfield's damages to be determined as the net present value of the net revenues from the Facility that are 
forecast to be earned by Greenfield during the term of the ARCES contract, taking into account any actions that 
Greenfield should reasonably be expected to take to mitigate the effect of the termination of the ARCES contract. 

The references to the settlement of the Keele Valley claims have been deleted as the intent is to deal with them in 
a separate document (we have not seen this document as yet). 

This draft agreement is now with Greenfield's counsel for review. 

Will keep you posted, 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
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777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Pen.in2@ontario.ca 

Notice · . . . . . .· . .. . · • · . · 
This.communication may be s61icitor/clieht privileged.and co11tain confidential information intended only for the person(s) 
to whorn it is addressed. Any dissemination or use of this information by others than the intended recipieni(s) is · 
prohibited. If you have received. this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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DRAFTDOC~ENTCONFLDENTML 
AND WITHOUT PREJUDICE 

DRAFT: OSLER COMMENTS 
NOVEMBER 19, 2011 

FACILITY RELOCATION AND SETTLEMENT AGREEMENT 

This Facility Relocation and Settlement Agreement (the "Agreemenf') is dated as 
of the • day of November, 2011 (the ','Effective Date") between Greenfield South Power 
Corporation ("Greenfield") and the Ontario Power Au):hority (the "OP A"). Greenfield and tli.e 
OPA are each referred t~ as a "Party'~ ·and collectively as the "Parties" . 

. , 
. WHEREAS the OPA and Greenfield executed a: Clean Energy Supply Contract 

dated as of the 12th day of April, .2005 and amended and restated as ofthe 16th day of March, 
2009 (the "ARCES Contract"); 

AND WHEREAS in response to the locat community's concerns about 1;he 
Greenfield South Generating Station, the Government of Ontario coiilll1i.tted to relocate the 
Facility; · 

AND WHEREAS Greenfield has, as a result of the commitment of the 
Government ofOntario to relocate the Facility and at the request of the OPA, agreedto'stop 
construction work on the Facility and the OP A and Greenfield have agreed to relocate the 
Facility, all on theterms and conditions set forth in this Agreement; 

NOW THEREFORE, in consideration of the mutnal agreements set forth. herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

ARTICLE 1 
INTERPRETATION 

In addition to the ternis defined elsewhere herein, the following capitalized terms shall have .the 
meanings stated below when used in this Agreement: 

"Miiliate" of a Person means any Person that Controls, is Controlled by, or is under common 
Control with, that Person. 

"Amended ARCES" has the meaning given to that term in Section 2.6. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are nor related 
to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of the 
Income Tax Act (Canada) or that such Persons, as a matter of fact, deal. with each other at a 
particular time at arm's length. 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction ofbusiness. 

"Confidential Information" means this Agreement, any prior drafts of this Agreement and 
correspondence related to this Agreement, any arbitration pursuant to this Agreement (including, 
without limitation, the proceedings, written materials and any decision) and all information that 
:has been identified as confidential and which is furnished or disclosed by the Disclosing Party 
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and its Representatives to the Receiving Party and its· Representatives in connection with this 
Agreement, whether befor~ 6( after its execution, including all new iilformation derived at any 
time from any such confidential informatio1;1, .but excluding: (i) publicly~available information, 
uniessmade public by theReceiving.Party or its Representatives in a maimer. not permitted by 
tbis Agreement; (ii) information alre,!fdy known to the Receiving Party prior to being furpished 

·by the Disclosing Party; and (ill) information .disclosed to. the Receiving Party from a source 
other than the Disclosing Party or its· Representatives, if such source is not subject to any 
agreement with the Disclosing party prohibiting. such disclosure to the Receiving Party; and (iv) 
·information that is independently developed by the Receiving Party. 

"Contractor" means any Person engaged to perform work on the;: Facility . 

.. ''Control'' means, wiJh ~espect to any Person at any fune, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent(50%} or more of the individuals who are 

. responsible for the supervision or management of that Person, or (ii) the exercise of defacto 
control of that Person, whether direct or indire.ct and whether through the ownership of securities. 
or ownership interests, by contract or trust or otherwise, provided that where such Person is a 
non-share capital corporation, ill respect of which the majority of the members of J:4e board of 
directors are appointed by the Lieutenant Governor in Council or a member of the Executive 
Council of Ontario, such Person shall b.e considered to be Controlled by the Gove=ent of 
Ontario. 

"Credit Facility'' means any loans, notes, bonds, letter of credit facilities, or debentures or other 
indebtedness, liabilities or obligations, for the financing of the Facility, which include a charge, 
mortgage, pledge, security interest, assignment, sublease, deed of trust or similar instrument with 
respect to all or any part of the Supplier's Interest granted by Greenfield that is security for any 
indebtedness, liability or obligation of Greenfield, together with any amendment, change, 
supplement, restatement, extension, renewal or modification thereo£ 

"Disclosing Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the OP A or Greenfield, as applicable. 

"Facility" means the natural gas fuelled combined cycle generating facility being constructed at 
2315 Loreland Avenue, Mississauga, ON, L4X 2A6, commonly known as Greenfield South 
Generating Station. 

"Facility Equipmenf' means any materials, products, equipment, machinery, components or 
apparatus which does or will form part of the Facility. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority'' means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such gove=ent, parliament or legislature, or any court cir other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the Gove=ent of 
Orltario, the Independent Electricity System Operator, the Ontario Energy Board, the Electrical 
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Safety Authority, and any Person acting under the authority of any Governmental Authority, but 
excluding the Ontario Power Authority. 

"HRSG" means the heat recovery steam generator for the Facility. 

"Independent Engineer" means an engineer who has been ·selected by the OP A and 1s 
acceptable to Greenfield, that is: 

(i) a professional engineer dulyqualified and licensed to practice engineering in the 
Province of Ontario; and · 

(ii) employed by an independent engineering firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not affiliated 
with or directly or indirectly Co]1trolled by Greenfield or the OPA and that does 
not have a vested interest in the design, engineering, procurement, construction, . 
testing, and/or operation of the Facility. · · 

"Losses" means, any and all loss, liability, cost, clainl, interest, fine, penalty, assessment, 
damages available at law or in equity, expense, including the costs and expenses of any action, 
application, claim, complaint, suit, proceeding, demand, assessment, judgement, settlement or 
compromise relating thereto (including the costs, fees and expenses of legal counsel on a 
substantial indemnity basis). 

"Person" means a natural person, firm, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
AuthoritY or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties receiving 
Confidential Information and may be OP A or Greenfield, as applicable. 

"Relocated Equipmenf' has the meaning given to that term in Section 2.l(a). 

"Relocated Facility'' has the meaning given to that term in Section 2.6. 

"Representatives" means a Party's directors, officers, employees, auditors, consultants 
(mcluding economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case of the OP A, shall include the Government of Ontario and any corporation owned or 
Controlled by the Government of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Secured Lender" has the meaning given to that term in the. ARCES Contract. 

"Secured Lender's Security Agreement" has the meaning given to that term in the ARCES 
Contract. 

"Site" means the location of tl1e Facility and includes laydown lands in the vicinity of the 
Facility, if any. 

"Supplier" means any Person engaged to supply Facility Equipment. 
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"Supplier's Interesf' means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any of the foregoing. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
ExhibitB 

Form of Irrevocable Standby Letter of Credit 
Copy of Certificate of ApprovalcAir number 2023" 7:tnJMVW 

1.3 Headings 

The htclusion of headings in this Agreement are for convenience of reference only and shall not 
affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In tliis Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. . 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Canadian dollars and cents. 

1.6 Entire Agreement . 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion· of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced. to writing and included as a term of this Agreement. 

1.7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver. of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent fail\Ire to . comply unless otherwise 
expressly provided. · 

1.8 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the .laws of Canada applicable therein. 
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1.9 . Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA's legal and other 
professional advisors; the Parties aclmowledge and agree that any doubt or m,nbiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OP A or in favour of Greenfield when interpreting such term 
or provision, by virtue of such fact. 

1.10 Severability of Clauses 

If, in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineffective only to the extent of the restriction, prohibition or unenforceability without 

· invalidating the remaining provisions of this Agreement and without affecting its application to 
· other Parties or circumstances. 

ARTICLE2 
COVENANTS 

2.1 Cessation of Con.struction 

(a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
· and shall cause all of its Contractors to-cease any work at the Facility and to fully 
demobilize from the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring such work to a conclusion. Greenfield 
shall also cause the Suppliers to cease manufacturing the Facility Equipment, 
except for the gas turbine,. the HRSG, the transformers, and the pumps (the 
"Relocated Equipmeiif'). Suppliers may continue to manufacture the Relocated 
Equipment and 'Greenfield shall continue to perform its payment and other 
obligations under the contracts relating to the manufacture and supply of the 
Relocated Equipment. Greenfield shall not permit any of the Facility Equipment 
to be delivered to the Site. Greenfield shall arrange for suitable storage for the 
Relocated Equipment as completed and all costs for the transportation, insurance 
and storage of the Relocated Equipment shall be dealt with in accordance with 
Section 2.2. [NTD: Reimbursement has been deleted from this paragraph as 
it is already covered in Section 2.2 which address~s the costs of complying 
with Section 2.1(a).] 

(b) · Notwithstanding Section 2.1 (a); Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
safety and security of the Site was maintained prior to the Effective Date, (ii) 
fulfill all applicable obligations under the Occupational Health and Safety Act 
(Ontario); and (iii) maintain insurance coverage in accordance with Section 2.10 
of the ARCES Contract, with the costs of maintaining such safety and security · 
and the costs of such insurance to be included in the costs provided for in Section 
2.2(a). 

(c) Within thirty (30) days after the Effective Date, Greenfield shall apply for a 
review of Certificate of Approval-Air number 2023-7HUMVW (a copy of which 
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is attached as Exhibit B) pursuant to section 20.4(1) of the Environmental 
Protection Act (Ontario) and request that such approval be revoked without the . · 
issuance of a new Certificate of Approval-Air for the. Facility, and, to· the extent 
perm1tted, Greenfield shall request that consideration of the application be 
expedited .. 

(d) Greenfield shall not at any time (i) reapply for an environmental compliance 
approval for the Facility or for any other electricity generation facility at the Site, 
or (ii) recommence any construction activity in connection with the Facility at the · 
Site. 

2.2 Payment of Costs 

(a) The OP A shall be responsible for and shall reimburse Greenfield for: (i) all costs 
incurred by Greenfield or for which Greenfield is or may become liable; in 
complying with the obligations of Greenfield setout in Section 2.1(a) and Section 
2.1 (b), and (ii) all costs. incurred by Greenfield in connection with the 
development and construction of the Facility prior to the Effective Date and 
becoming due on or after the Effective Date, which have not been advanced, 
drawn, or committed to be advanced or drawn, on any Credit Facility. [NTD: We 
wotild normally expect that all costs .of Affiliates wotild flow back to 
Greenfield, who .wotild then pass the cost on to the OPA, so we do not 
understand the need to include Affiliates in this provision.] 

(b) 

(c) 
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Greenfield shall provide an Independent Engineer with a detailed list of all costs 
incurred by Greenfield up to the Effective Date in connection with the design, 
development, permitting and construction of the Facility, including without 
limitation in respect of engineering, design, permitting, letter of credit interest and 
other development costs excluding any such costs which have been paid for or 
reimbursed by draws or advances from any Credit Facility, (the "Equity Sunk 
Costs"), along with such documentation as is reasonably required by the 
Independent Engineer to substru;:ttiate such Equity. SUnk Costs and confinil that 
such costs have not been paid for or reimbursed by draws or advances from any 
Credit Facility. The OPA shall reimburse Greenfield ·for the Equity Sunk Costs in 
accordance with Section 2.2( e). 

The OP A shall indemnify, defend and hold harmless each of Greenfield and 
[insert name of General Contractor] arid each of their respective directors, 
officers and employees (collectively, the "Greenfield Indemnified Parties") 
from and against any and all Losses oftheGreenfieldlndemnified Parties relating 
to, arising out of, or resulting· from any claims by Contractors, Suppliers, 
Governmental Authorities and employees resultirig from the cessation of 
construction of the Facility, provided that such Losses are not the result of any 
negligence or wilful misconduct of any Greenfield Indemnified Party. [NTD: 
Claims by Secured Lenders has been deleted as matters dealing with the 
Credit Facilities have been dealt with under Section 2.5.] 

(i) In the case of claims made with respect to which indemnification is sought 
pursuant to Section 2.2(c), Greenfield shall give prompt written notice to 
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the OP A of such claim including a description of such claim in reasonable 
detail; copies of all material written evidence of such Claim and the actual 
or estimated amount of the damages that have been or will be sustained by 
the applicable Greenfield Indemnified Party, including reasonable 
supporting documentationtherefor. The Of>A shall assume the control of 
the defence; compromise or settlement of such claim. l.Jpmi . the 
assumption· of control of any elaim by the OP A, the applicable Greenfield 
Indemnified Party shall co-operate fullyto make available to the OP A all 
pertinent information and witnesses under the Greenfield Indemnified 
Party's control, make such assignments and take such other steps as in the 
opinion of counsel for the OP A are reasonably necessary to enable the 
OP A to conduct such defence. Greenfield shall not and shall not permit 
any Greenfield Indemnified Party to compromise or settle any claim witli 
respect to which indemnification is sought pursuant to Section 2.2( c), 
without the OPA' s prior written conSent. ' 

(d) The Parties acknowledge that the OPA has, upon execution of this Agreement, · 
provid!'d to Greenfield, security for the performance of the OPA's indemnity and 
other obligations set out in Section 2.2 in an amount equal to $ [ E~] in the form 
attached as Exhibit A (the "Costs Security''). If the OP A fails to pay any amount 
certified by the Independent Engineer as being ·properly owing under this 
Agreement as set out in Section 2.2( e) or fails to comply with its indemnity 
obligations under Section 2.2( c), Greenfield shall have the right to draw such 
unpaid amoimt from the Costs Security, provided that Greenfield provides the 
OP A with [ten (10)] Business Days' prior notice of its intent to draw on the Costs 
Security and at the end of such notice period, such unpaid amount remains 
outstanding. 

(e) Greenfield .shall submit detailed invoices for tlie costs referred to in Section 
2.2(a), iu connection with Equity Sunlc Costs, and any other amounts payable by 
the OPA to Greenfield under this Agreement to the Independent Engineer. The 

. Independent Engineer shall, within ten (1 0) Business Days after receipt of such 
detailed invoices and any requited supporting documentation, issue a certificate 

· certifying the amount payable in connection with such detailed invoices under this 
Agreement. The OP A shall, within five (5) Business Days after receipt of such 
certificate from the Independent Engineer, pay Greenfield the amount certified by 

· the Independent Engineer. 

(f) Notwithstanding any provision in this Agreement to the contrary, to the extent the 
OP A is liable to Greenfield for any costs charged by a Person who does not deal 
at Arm's Length with Greenfield, such cost shall be deemed to. exclude the 
amount that is in excess of the costs that would have been charged had such 
Person been at Arm's Length with Greenfield. · 

·(g) The costs of the Independent Engineer shall be borne by the OPA. 
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2.3 Intentionally Deleted [NTD: The settlement. of the Keele Valley claims will be dealt 
with in a separate document] 

2.4 ARCES ContraCt 

By entering into this Agreement; neither Greenfield nor the QFA' waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield. and the OP A under the ARCES 
Contract shall b~ susperided dtiring the term of this Agreement, 'except as otherwise set out · 
herein. Eorgreater certainty, the OPA and Greenfield agree that the ARCES Contract continues 
to be in full force and effect. 

2.5' Credit Facilities 

(a) Greenfield agrees to promptly seek any required consent of any Secured Lenders 
to the entering into of this Agreement by the .OP A -and Greenfield. Greenfield and 
the OP A agree to ·negotiate in good faith any reasonable amendments to this 
Agreement requested by the Secured Lenders. 

(b) The OP A shall pay to the Secured Lenders all accrued and unpaid interest and any 
make whole payments or breakage fees which Greeilfield is obliged to pay to the 
Secirred Lenders pursuant to· the Credit Facilities, together with the outstanding 
principal amount of the debt funded under the· Credit Facilities in exchange for 
full and final releases from the Sectired Lenders of all obligations of Greenfield 
[and its. Affiliates] under the Credit Facilities and the Sectired Lender's Security 
Agreements held by such Secured Lenders.:;md the release of all security held by 
such Secured Lenders on and against the Site, the Facility and all other property 
and assets of Greenfield [and its Affiliates].[NTD: Why does the security relate 
to any ofthe assets of the Affiliates?] 

(c) 

(d) 

Greenfield shall not grant any security interests in the Facility, the Facility 
Equipment and the Site, and shall keep title to the Facility, the Facility Equipment 
and the Site free and clear of all encumbrances. Greenfield shall not sell, transfer, 
dispose of, or otherwise enter into any agreement (directly or indirectly) relating 
to the. ownership of the Facility, Facility Equipment or the .. Site, without the 
OPA's prior written consent, which consent may be withheld in the OPA's sole 
and absolute discretion. 

The Parties agree that any amounts paid by the OP A pursuant to Section 2.5(b) 
shall be reflected in any quantification of damages under this Agreement and/or 
any adjustment to the "Net Revenue Requirement" under the Amended ARCES. 

2.6 Good Faith N egoth1tions 

· Greenfield and the OPA agree to work together in. good faith to determine. a suitable site for·a 
new nominal 300 MW natural gas fuelled combined cycie generating facility (the "Relocated 
Facility") and the OPA shall in good faith cooperate with and assist Greenfield in obtaining all 
licenses, permits, certificates, registrations, authorizations, consents or approvals issued by 
Government;U Authorities and required for the development, construction and operation of the 
Relocated Facility by advising such Governmental Authorities of the OPA's support for the 
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Relocated Facility. In addition, Greenfield and the OP A agree to work together in good faith to 
negotiate an amendment to the ARCES Contract so that it relates to and applies to the Relocated 
Facility (the "Amended ARCES"). The Amended. ARCES shall· provide for (i) such 
amendments to the ARCES as are required to reflect the fact that the Relocated Facility is at a 
different· location, (ii) the opportunity for Greenfield to engage the OP A in good faith 
negotiations during the term of the Amended ARCES regarding potential opportunities to expand 
the Relocated Facility by an incremental 300 MW depending· upon system needs, IESO 
requirements and other technical and commercial factors, and (iii) a level of completion and 
performance security that is fifty percent (50%) less than that set out in the ARCES. Contract. 

2.7 Power and Authority 

(a) The OPA represents and warrants in favour of Greenfield that it bas the corporate 
power and capacity to enter into this Agreement arid to perform its· obligations 
hereunder and this Agreement has been duly authorized by all required board · 
approvals on the part of the OPA. This Agreement has been duly executed and 
delivered by the OP A and js a legiJl, valid and binding obligation of the OP A, 
enforceable against the OP A in accordance with its terms. The execution and 
delivery of this Agreement by the OP A and the performance by the OP A of its 
obligations hereunder will not result in the violation of or constitute a default 
under applicable law or any judgment, decree, order or award of any 
Governmental Authority having jurisdiction over the OP A. The OP A has received 
or obtained all directives, consents (other than those contemplated to be obtained 
hereunder after the Effective Date) and other authorizations required to be 
received or obtained as a condition to the entering into of this Agreement by the 
OP A and the performance of its obligations hereunder. 

(b) Greenfield represents and warrants in favour of the OP A that it bas the corporate 
power and capacity to enter into this Agreement and to perform its obligations 
hereunder and this Agreement has been duly authorized by all required board and 

· shareholder .approvals on the part of Greenfield. This Agreement has been duly 
executed and delivered by Greenfield and is a legal, valid and binding obligation 
of Greenfield, enforceable against Greenfield in accordance with its terms. The 
execution and delivery of this Agreement by Greenfield and the performance by 
Greenfield of its obligations hereunder will not result in the violation of or 
constitute a default under applicable law or any judgment, decree, order or award 
of any Governmental Authority having jurisdiction over Greenfield. Greenfield 
has received or obtained all consents (other than those contemplated to be 
obtained hereunder after the Effective Date) and other authorizations required to 
be received or obtained as a condition to the entering into of this Agreement by 
Greenfield and the performance of its obligations hereunder. 

ARTICLE3 
CONFIDENTIALITY, FIPPA AND PlUVILEGED COMMUNICATIONS 

3.1 Confidential Information 

From the Effective Date to and following the expiry of the term, the Receiving Party shall keep 
confidential and secure and not disclose Confidential Information, except as follows: 

LEGAL_l:220779B9.8 
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(a) The Receiving Party may disclose Confidential Information to its Representatives 
for the purpose of assisting the Receiving Party in complyingwitl;tits obligations 
under this ~greement .. On each copy made by the Receiving Party, the Receiving 
Party' must reproduce all notices which appear on the originaJ. The Receiving 
Party shall · inform .. its Representatives of the confidentiality of Confidential 
Information and shall be responsible for. any breach of this Article 3 by any of its 
Representatives. · · · 

{b) If the ReceivingPartyor any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, collrt order, 
civil investigative demand, or similar process) to disclose any . Confidential 
Information in connection with litigation or any regillatory .proceeding or 
investigation, or pursuant to .any applicable law, order, regulation or ruling, the 
Receiving Party sha!l promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its'Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disClosure as is required by law or regulation in accordance with Section 3 .2. 

(c) . Where ckeenfield is the Receiving Party, Greenfield may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing financing for the Relocated Facility, 
provided that any such prospective lender or investor has been informed of the 
Supplier's confidentiality obligations hereunder and such prospective lender or 
investor has covenanted in favour of the OP A to hold such Confidential 
In:fomiation confidential and entered into a Confidentiality Undertaking in 
substantially the form set out in Exhibit W to the ARCES Contract or in a similar 
form prepared by Greenfield and approved by the OP A. 

3.2 Notice Preceding CompelledDisclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. u; in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by.law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in CO"Operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. ' . 

3.3 Return of Information 

Upon Written request by the Disclosing Party, . Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
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Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in el~ctronic format as part of the Receiving-party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party· shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation if may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. · 

3.4 FIPP A Records and Compliance 

The Parties acknowledge and agree that the OPA is subject to the Freedom of Infonnation and 
Protectir;m of Privacy Act (Ontario) ("FIPPA") and that FIPP A applies to and governs all 
Confidential Information in the custody or control of the OP A ("FIPP A Records") and may, 
subject to FIPP A, require the disclosure of such FIPP A Records to third parties. Greenfield 
agrees to provide a copy of any FIPPA Records that it previously provided to the OPA if 
Greenfield continues to possess such FIPP A Records in a deliverable form at the time of the 
OPA's request. If Greenfield does possess such FIPPA Records in a deliverable form, it shall 
provide the same within a reasonable time after being directed to do so by the OP A. The 
provisions of this section shall survive any termination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

3.5 Privileged Communications 

(a) 

(b) 
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The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and after the date of this 
Agreement, whether oral or written, and. whether Confidential Information or not, 
in connection with the termination of the ARCES Contract or otherwise relating· 
to any differences between the Parties respecting the ARCES Contract or relating 
to other projects or potential opportunities being discussed between the Parties are 
without prejudice and privileged. 

Notwithstanding Section 3.5(a), nothing in this Agreement shall prevent 
Greenfield and the OP A from communicating with one another on a with 
prejudice basis at any point in time by designating its communication, whether 
oral or written, as a "with prejudice" communication, provided that such "with 
prejudice" communication does not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, communications and 
correspondence. [NTD: Section 3.5 should be deleted. Everything should be 
"with prejudice" once agreement signed][NTD: It is the OPA's intent that 
this agreement would ·be "with prejudice" but that the subsequent 
negotiations for a Relocated Facility would be· on a "without prejudice'' 
basis.] 
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4.1 Term and Expiry 

(a) The term ofthis Agre ent shall be effective from the Effective Date fora period 
· of 60 days and shall a tomatically expire at the end of such 60 day period, 

provided that the term ay be extended once by an additional period of 60 days 
by either the OP A or Gr enfield providing the other Parties with written notice no 
less than five (5} Busin ss Days prior to the expiry of the original t= and may 
be further extended for agreed upon period of time with the mutual agreement 
,in writing of the OP A Greenfield. 

(b) Upon expiry of the t= of this Agreement, following any extension exercised in 
accordance with Section 4.1(a): 

(i) the ARCES Co tract shall be teTininated and the amount owed by the 
OP A to Greenfi ld in addition to those amounts payable pursuant to 
Section 2.2 shall e determined in accordance with Section4.2; 

(ii) Greenfield shall return to the OP A any remaining portion of the Costs 
Security at such · e as Greenfield is satisfied, acting reasonably, that it 
does not have an is not likely to have any further obligations for costs or 
other liabilities · respect of the cessation of construction of the Facility as 
contemplated by Section 2.2, or for which the OP A may be liable to 
indemnify any o the Greenfield Indemnified Parties under Section 2.2(c), 
provided that in o event shall such period of time extend beyond sixty 
(60) days follow· gthe expiry of the term of this Agreement; and 

(iii) subject to Secti n 7.10, no Party shall have any further obligations 
hereunder. 

4.2 Damages 

If the ARCES Contract is terminated i accordance with Section 4.I(b)(i) or Section 7.l(a) of 
this Agreement, Greenfield's damages shall be determined as the net present value of the net 
revenues from the Facility that are for cast to be earned by Greenfield during the "Term" (as 
defined in the ARCES Contract), t · g into account any actions, that Greenfield should· 
reasonably be expected to take to miti te the effect of the termination of the ARCES Contract. 
For greater certainty, the net revenues om the Facility shall be calculated by deducting the costs 
that would have been incurred by Gree field in con:iJ.ection with the development, construction, 
financing, operation and maintenance o the Facility from payments that would have been made 
to Greenfield under the ARCES · C tract, taking into account those payinents made to 
Greenfield hereunder. [NTD: This I, age is partially derived from the determination of 
the Discriminatory Action Compen ation payment set out in Article 13 of the ARCES 
Contract.] 
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ARTIC~E5 
NOTICES 

5.1 Notices 

(a) 

(b) 
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All notices petiaining to this Agreement shall be in writing and shall be addressed 
as follows:· ,., · 

· If to Greenfield: 

and to: 

If to the OPA: 

Greenfield South Power Corporation· 
2275 Lake Shore Blvd. West 
Suite 401 
Toronto, Ontario M8V 3Y3 

\ ·• 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 4400 
Toronto, Ontario M5J 2T3 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H lTl 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
(416) 969-6071 

Either Party may, by written notice to the other Parties, change the address to 
which notices are to be sent. 

Notices shall be delivered or transmitte<;l by facsimile, by hand, or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and 
otherwise on the next following Business Day, provided that any notice given 
pursuant to Section 2:2( d) shill be sent by facsimile and by courier. 
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ARTICLE6 
DISPUTE RESOLUTION 

6.1 . Informal DisputeResolution 

If any Party considers that a dispute has arisen ljnder or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties 
describing the nature and the particulars of such dispute. Within ten (1 0) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Senior 
Vice-President or higher) from each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute .. Each senior executive shall be 
prepared to propose a solution to the dispute. If, following the Senior Conference, the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 

6.2 Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be decided 
by arbitration pursuant to .. this Section 6.2, provided, however, that the Parties have first 
completed a Senior Conference pursuant to Section 6.1. Any dispute to be decided in 
accordance with this Section 6.2will be decided by a single arbitrator appointed by the Parties 
or, if such Parties fail to appoint an arbitrator within fifteen (15) days following the reference of 
the dispute to arbitration, upon the application of any of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 

· shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be. solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. [NTD: Being reviewed by Greenfield.] 
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ARTICLE? 
MISCELLANEOUS 

7.1 Default 

(a) If the OPA fails to perfOillf any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within [ten (10)] Business Days after 
written notice of such failure from, Greenfield, the ARCES Contract shall be 
terminated and the amount owed by the OP A to Greenfield shall be determined in 
accordance with Section 4.2. ·. 

(b) If Greenfield fails to perform any covenant or obligation set forth in Section 
2.l(a), Section 2.l(c), Section 2.1(d) or Section 2.5(6) of this Agreement and such 
failure .is not remedied within [ten (10)] Business Days after written notice of 
such failure from the OP A; such failure shall constitUte a "Supplier Event of 
Default" under the ARCES Contract. and shall entitle the OP A to exercise any 
remedies thereunder in connection with such default. 

7.2 Injunctive and Other Relief 

Each of Greenfield and the OP A acknowledge that a breach of this Agreement by the other 
Party, including, without limitation, Section 2.1, 2.2, 2.5, and Article 3 shall cause irreparable 
harm to tl1e non breaching Party, and that the injury to non breaching Party shall be difficult to 
calculate and inadequately compensable in damages. The breaching Party agrees that the non 
breaching Party is entitled to obtain injunctive relief (without proving any damage sustained by 
it) or any other remedy against any actual or potential breach of the provisions of this Agreement 
by the breaching Party. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate recprds and all other data required for the purpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than seven (7) years after the creation of the record or datil. 
Greenfield, on a confidential basis as provided for in Article 3 of this Agreement, shall provide 
reasonable access to the relevant and appropriate fmancial and operating records and data kept 
by it relating to this Agreement reasonably required for the OP A to (i) comply with its 
obligations to Governmental Authorities, (ii) verify or audit billings or to verify or audit 
information provided in accordance with this Agreement, and (iii} to determine any amounts 

. owing or payable pursuant to Sections 2.2(a), 2.2(b), 2.2(c) and 2.5(b). The OPA may use its 
own employees for purposes of any such review of records provided that those employees are 
bound by the confidentiality requirements provided for in Article 3. Alternatively, the OPA may 
at its own expense appoint an auditor to conduct its review. 

7.4 Inspection of Site 

(a) The OPA and its authorized agents and Representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this Agreement 
and during the term of this Agreeinent, have access to the Sit~· and every part 
thereof during regular business hours and Greenfield shall, and shall cause all 
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personnel at the Site within the, control of Greenfield to furnish the OPA with all 
reasonable assistance in . inspecting the Site for the purpose of ascertaining 
compliance with this Agreement; provided that such access and assistance shall 
be carried out in accordance with and subject to the reasonable safety and security 
requirements of Greenfield. 

(b) The inspection of the Site by or on behalf ofthe OPA shall not relieve Greenfield 
of any of its obligations to.complywith the terms of this Agreement. [In no event 
will any inspection by the OPA hereunder be a representation that there. has 
been or will be compliance · with this · Agreement and · laws and 
regulations.][NTD: This is from the ARCES Contract. Why has it been 
deleted?] 

7.5 Inspection Not Waiver 

Failure by OPA to inspect the Site or any part thereof under Sec.tion 7.4, or to exercise its audit 
rights under Section 7.3, shall not constitute a waiver of any of the rights of the OP A hereunder. 
An inspection cir audit not followed by a notice of a default by Greenfield shall not constitute or ... 
be deemed to constitute a waiver of any such default, nor shall it constitute or be deemed to 
constitute an acknowledgement that there has been or will be compliance by Greenfield with this 
Agreement. · 

1:6 No Publicity 

No P!irty shall make any public statement or annoimcement regarding the existence or contents 
of this Agreement without the prior written consent of the other Party. Notwithstanding the 
foregoing and Article 3, following execution of this Agreement, the OPA and its Representatives 
shall be permitted to make a public announcement, which is provided to Greenfield in advance, 
that an agreement has been entered into between the OPA and Greenfield which provides for (i) 
the permanent cessation of work on the Facility, (ii) the revocation of the permit set out in 

_ Section 2.1 (c) in the circumstances described therein, and (iii) further negotiations between the 
OP A and Greenfield to determine the ultimate resolution of the relocation of the Facility, failing 
which, the ultimate resolution will be determined through binding arbitration. [NTD: This 
clause remains subject to further revision as the OPA has not yet f'malized this language.] 

7.7 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who ·perform this Agreement, including all federal, 
provincial, and local income, social insurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by any of 
the Parties shall be considered employees of any other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 

-7.8 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 

LEGAL_l :22077989.8 



- 17-

interests, obligations or remedies under this Agreement. Tills Agreement and all of the 
provisions of this Agreement shall be binding upon .and shall enure to the benefit of th_e Parties 
and their respective successors arid permitted assigns. 

' . 

7.9 Assignment · 

(a) 

(b) 

Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by Greenfield, without the prior written consent of 
the OPA, which ·consent shall not be unreas?nably withheld; provided that 
Greenfield may without the consent of the . OP A assign this Agreement ·and all 
benefits and obligations hereunder to the Affiliate which will develop,. construct, 
own and operate the Relocated Facility as contemplated by Section 2.6,. pro_vided 
that the assignee agrees in writing in a form satisfactory to the OP A, acting_ 
reasonably, to assume and be bound by the terms and conditions. of ··• this 
Agreement. [NTD: This was deleted because some of the obligations of 
Greenfield are specific to the Site and need to remain with Greenfield.] 

Neither this Agreement nor any of the rights, interests or obligations under this 
Agreement may be assigned by the OP A, without the prior written consent of 
Greenfield, which consent shall not be unreasonably withheld; provided that the 
OP A shall have the right to assign this Agreement and all benefits and obligations 
hereunder without the consent of Greenfield to the Government of Ontario or any 
corporation owned or Controlled by the Government of Ontario with a credit 
rating that is equal to or better than the OPA's credit rating, and which assumes 
all of the obligations and liabilities of the Ontario Power Authority under this 
Agreement anci agrees to be novated ioto this Agreement in the place and stead of . 
the OP A, provided that the assignee agrees in writing to assume and be bound by 
the terms and conditions of this Agreement, whereupon, the OP A shall be relieved 

· of all obligations and liability arising pursuant to this Agreement. 

7.10 Survival 

The provisions of Section 2.1, Section 2.2, Article 3, Section 4.1(b), Article 6, and Section 7.3, 
shall survive the expiration of the term·. 

7.11 Counterparts 

Tills Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary io making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by -facsimile or electronic mail but such Party 
shall, withio ten (10) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 

7.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 
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7 .1~ No Third-Party Benefj.ciaries 

. This Ag;eem6nt is for the sole benefit of tf!e parties hereto and their respe~tive. successors. and 
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any 
other person any legal or equitable right, benefit or remedy of any nature whatsoever, under or 
by reason of this Agreement. · 

7.14 Further Assurances 

Each· of the Parties • shall, from time to time on written request of'_ the other Party, do all such 
further acts aild execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things a,s tnay be required, acting reasonably, in order to 

·fully perform and to more effectively iiilplement and carry out the terms of this Agreement. 
. . . ' \ 

INWITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned du1y authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: 
----------~~-----------
Name: GregoryM. Vogt 

Title: President 

I have authority to bind the corporation 
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ONTARIO POWER AUTHORITY 

By: 
~~----~--~--------~ 
Name: Colin Andersen 

Title: Chief Executive Officer 

· I have authority to bind the corporation. 



EXHIBIT A 
FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT 

DATE OF ISSUE: • 
APPLICANT:· 

BENEFICIARY: 

Ontario Power Authority 

Greenfield South Power Corporation ·· 

AMOUNT: • 
EXPIRY DATE: • 
EXPIRY PLACE: Counters of the issuing financial institution in Toronto, Ontario 

CREDIT RATING: [Insert credit rating only if the issuer is not a :fmancial institution listed in 
either Schedule I or II of the Banlc Act] 

TYPE: Irrevocable Standby Letter of Credit 

NUMBER: 

We hereby authorize you to draw on [insert name of :fmancial institution and :fmancial 
institution's address in Toronto, Ontario] in respect of irrevocable standby letter of credit No. 
____ (the "Credif'), for the account of the Applicant up to an aggregate amount of $• ( e 
Canadian dollars) available by your draft at sight, accompanied by: 

1. A certificate signed by an officer of the Beneficiary stating that: 

"The Ontario Power Authority is in breach of its obligation set out in Section 2.2 
of the Facility Relocation and Settlement Agreement between the Beneficiary and 
the Applicant, and therefore the Beneficiary is entitled to draw upon the Credit in 
the amount of the draft attached hereto."; and 

2. A certified true copy of a letter sent by the Beneficiary to the Applicant, by 
facsimile to 416-969-6071 and by courier to the attention of Michael Lyle, 
General Counsel, 120 Adelaide Street West, Suite 1600, Toronto ON MSH IT!, 
notifying the Applicant that the Beneficiary intends to draw on this Credit, 
together with a copy of the facsimile confirmation and courier receipt evidencing 
that the letter was received by the Beneficiary no less than [ten (10)] business 
days prior to the date of the draw. 

Drafts drawn hereunder must bear the clause "Drawn under irrevocable Standby Letter of Credit 
No. [insert number] issued by [the fmancial institution] dated [insert date]". 

Partial drawings are permitted. 

Tllis Credit is issued in connection with the Facility Relocation and Settlement Agreement dated . 
as of the Ell day of November, 2011 between the Beneficiary and the Applicant. 
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We agree with you that all drafts drawn under,. and in compliance with the terms of this Credit 
will be duly honoured, if presented at the counters of [insert the fmancialinstitution and 
financial institution's address, which must be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date].· 

This irrevocable standby Jetter of cr<:<ditis subject to the International Standby Practices ISP 98, 
International Chamber of Cotnrnerce publication J':-To. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the Jaws of the Province of Ontario and applicable Canadian federal 
Jaw, and the parties hereby irFevocably agree to attorn to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

-END-

[Insert name of Financial Institution] 

By: 
----------------~-------

Authorized Signatory · 
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