
Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Wilson, Malliha (JUS) 
November 8, 2011 9:57AM 

To: 
Cc: 

Perun, Halyna N. (ENERGY); Slater, Craig (JUS) 
Wong. Taia (JUS); Lung, Ken (JUS) 

Subject: FW: Mississauga Power letters 
Attachments: DAG comment Letter #2 to the OPA 07 11 2011 (3).doc; DAG comments Greenfield South 

Power Plant (2).doc 

From: Di Ciano, Sandra (JUS) 
Sent: November 8, 2011 9:43 AM 
To: Wong, Taia (JUS); Wilson, Malliha (JUS) 
Subject: RE: Mississauga Power letters 

I am attaching the DAG comments in tracked changes- please ntoe the deletion of "between ratepayers an dtaxpayers" 
in the OPA letter. The DAG can attend the briefing of Minister of Bentley today with you, but he will be about 15 minutes 
late because he has a call that ends right at 3 pm: 

From: Wong, Taia (JUS) 
Sent: November 7, 2011 3:04PM 
To: DiCiano, Sandra (JUS) 
Subject: Mississauga Power letters 

Hi Sandra, 

Further to Malliha's discussion with you, here are the two Mississauga letters for approval. 

Thanks, 
Taia 
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CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24, 2011. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24th letter, OPA commenced discussions with Greenfield 
South. To date, OPA's objective has been to reach an agreement with Greenfield South 
to stop construction and negotiate an arrangement to relocate the plant or terminate the 
contract. Since then, it has become more clear that Greenfield South is unlikely tomay 
not agree to such an approach which makes termination of the contract a logical next 
step. 

Following termination of the contract, we would seek to continue discussions with 
Greenfield South to arrive at an agreement on appropriate compensation. Given our 
shared interest in ratepayer value, the board would then also like to commence a 
dialogue with you on the most appropriate way to allocate the compensation-9etweeR 
fffiej3ayers and taxpayeFS. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
November 8, 2011 10:10 AM 
Calwell, Carolyn (ENERGY) 

Mississauga Power letters 
Attachments: DAG comment Letter #2 to the OPA 07 11 2011 (3).doc; DAG comments Greenfield South 

Power Plant (2).doc 

Hi Carolyn- These include the DAG's edits I indicated to Malliha that we'd accept the changes and provide clean 
versions for the briefing this aft. I told her that we'd be sending the OPA letter over to the OPA. In light of your other 
commitments, do you want me to take care of this? I am happy to. 

Apparently both Malliha and DAG attending the briefing this aft... 

:J[a(y11a 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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' ' 

CONFIDENTIAL DRAFT- SOLICITOR & CLIENT PRIVILEGED- DRAFT 
FOR DISCUSSION 

Dear Mr. Andersen: 

In response to your letter of [date J and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, I am writing to 
confirm that the govemment supports OPA 's decision to terminate the contract with the 
developer of the facility, Greenfield South Power Corporation. The government remains 
hopetul that the plant can be relocated and that the OPA will be able to achieve a 
satisfactory resolution of the Mississauga site tlu·ough discussion with Greenfield SPC. 

While full recognition must be given to rate-payer value and the fair treatment of 
contractual counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports any appropriate commercial and other 
steps the OP A must take with the objectives of terminating the contract and ensuring that 
construction of the gas plant at its current location in Mississauga ceases imminently. 

The govemment is responding to unique circumstances in Mississauga. The govemment 
remains committed to a strong, stable supply of electricity for Ontario and continued 
support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Perun, Halyna N. (ENERGY) 
November 8, 2011 10:53 AM 
'Michael Lyle' 
Calwell, Carolyn (ENERGY) 
proposed letter 

Attachments: Greenfield South Power Plant OPA letter Nov 8 final. doc 

Privileged and Confidential 

Hello Mil<e- Thank you for sharing a proposed draft letter with us. The attached reflects Energy's and MAG's comments. I 
look forward to hearing from you about next steps. Can we discuss? Thanks again. 

JfaEy11a 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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CONFIDENTIAL & PRIVILEGED 

bear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24, 2011. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 241
h letter, OPA commenced discussions with Greenfield 

South. To date, OPA's objective has been to reach an agreement with Greenfield South 
to stop construction and negotiate an arrangement to relocate the plant or terminate the 
contract. Since then, it has become more clear that Greenfield South may not agree to 
such an approach which makes termination of the contract a logical next step. 

Following termination of the contract, we would seek to continue discussions with 
. Greenfield South to arrive at an agreement on appropriate compensation. Given our 
shared interest in ratepayer value, the board would then also like to commence a 
dialogue with you on the most appropriate way to allocate the compensation. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 





' Pefun, Halyna N. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 8, 2011 1 :36 PM 

To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: RE: proposed letter 
Attachments: Greenfield South Power Plant mark up (6).doc; Energy Letter to the OPA Nov 8 finai(OPA 

comments).doc 

See attached proposed changes. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under appflcable law. If you are not the intended recipient(s), any cflsseminaflon. distribuflon or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail messag_~ 

From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: November 8, 201111:21 AM 
To: Michael Lyle 
Cc: Calwell, Carolyn (ENERGY) 
Subject: RE: proposed letter 

Privileged and Confidential 

Marked up version, attached. Also, please see the Minister's proposed response, attached. We have an opportunity to 
provide these documents to the Minister later this afternoon for his consideration. 

:HaEyna 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-66811 Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
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prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: November 8, 201110:59 AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: RE: proposed letter 

Sorry. I do not see any mark ups in this version. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario PowetAuthority 
120 Adelaide treet West. Suite 1600 
Toronto, Onta io, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that ls privileged, confidential 
and/or e;.:empt from disclosure under app!lcable law. If you are not the intended recipient(s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify tile sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e~mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: November 8, 2.011 10:53 AM 
To: Michael Lyle 
Cc: Calwell, Carolyn (ENERGY) 
Subject: proposed letter 

Privileged and Confidential 

Hello Mike- Thank you for sharing a proposed draft letter with us. The attached reflects Energy's and MAG's comments. I 
look forward to hearing from you about next steps. Can we discuss? Thanks again. 

:HaEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto. ON M5G 2E5 
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Ph: (416)325-6681/ Fax: (416) 325-1781 
!313: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The 89_oard clearly understands that the 
government's intention to relocate the plant i&-&emFFJillBEl-tB-nsi-lc;aviH§-lhe-plaRt-Btlil4-at 
it: :urr&..t-letaliBR;-as sefFl.r"Bi!ffiG-413i'fR§-tho previm;iel oleetieH-aFJE!-outlined in your letter 
to tho OPA on October 24, 2011. The purpose of this letter is ffi-&eek-flifec-tieR-eR next 
atop&-to ensure that the government's &ernmitmBRt-intention is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recoonizo the oublic concern about tho location of this 
alent and public requests that construction of the olant stop. 

After receiving your October 241
h letter, the OPA commenced discussions with 

Greenfield South-Beeause e~ti~;; ::BR{r-GBi-EJBe&-fl8{-pffil.4GB-the OP/\ wi:h an~· toels-h-'lal 
wes-k!-a!J&ALCJs-le-tJRflak"f8(jy-m-eBi-ffie ge•:ornment's csmmi:ms:lt. To date, the OPA's 
oojsctivs preferred approach has been to reach an agreement with Greenfield South to 
stop construction and negotiate an arrangement settlement to relocate the plant or 
term.tnate the contract a" a ''lS"Siia+ag sn\!'omo"+ "'"' .rr~ l;[,c!, he (ho mas+ re"1 o[fac+;"" ,._. 0~t........l...-m~n~l, .... ~t .... o~ ...,,._bthr;:; 

Of!fHBash. Since then, it has become- mBfO-Ciearer that Greenfield South i&-mav not 
unl!kal~· to agree to such an approach which makes tlHilat&f&l..termination of the contract 
a logical next step. The Board of Directors is therefore seeking the Government's 
support in taking this step . ..ffi...e!4eF-lB-limiH,1e li:::bi!ities a::seci::::ee-wi¥.t-Fe1Bc:::tins-m 
can-se-!li:1g t!-;s p~oard sf D::-octor: is-H:i~ffi-See-k+AG c!ari~y fro:;; JtGY-GH 
,.hcH"w +P,o oouernmo"t a~moc 'Ra' +fio QPA ~howJ--'-wnH~bc~lh. tviT;R"Uo the ,;,"Tttt·J ... .d t~-- :::1'-'~''''""''c::;:l''-''"'"' l4 t ,4,__,~,__~,ld ~rm=-=m"J'-'' OTOO:~,_.,-trt._. 

G.f8effiieif!-.£s8\P.-8BR!Fash 

In tP.e event tl'lat the government is in agroemen-t,-wWe-weCJid then seek to commeHSC 
seHtifltte-Gisst~&SieR&-Wi~euth to arrive at an set.!ffia~ment on 
Bfli*lpriate cempSRSGtiBH, 

I wish to assure you that, even after taking this step. the OPA will seek to continue 
discussions with Greenfield South to arrive at an agreement on appropriate 
compensation. Given our shared interest in ratepayer value, the board would then also 
like to commence a dialogue with you on the most appropriate way to allocate the 
compensation between the OPA and the Crown. BeW,fSGR-fO(epayors anG-~r& 

I look forward to siscOJ&Sifl§-ihese-mattcF5-'Ni4'1-your reply. 

Yours sincerely, 

Jim Hinds 



Chair 



CONFIDENTIAL DRAFT- SOLICITOR & CLIENT PRIVILEGED- DRAFT 
FOR DISCUSSION 

Dear Mr. Andersen: 

In response to your letter of [date] and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, I am writing to 
confinn that the govennnent supports OPA 's decision to tern1inate the contract with the 
developer of the facility, Greenfield South Power Corporation. The government remains 
hopeful that the plant can be relocated and that the OP A will be able to achieve a 
satisfactory resolution of the Mississauga site through discussion with Greenfield SPC. 

While full recognition must be given to rate-payer value and the fair treatment of 
contractual counterparties, as suggested in your Jetter, in light of the strong and persistent 
opposition to the plant, the government supports ten11ination of the contract and any other 
appropriate commercial and other steps the OP A must take in seeking to stO!J 
construction of the Qas nlant at ib current location. with the :J&ji'el'i-ve:; OH0hclil1CJli:--.;; tlw 
,~..,<-r,-,,-.+ a·""d (?-""-''-!-J-F! • .::'LU +l,nf· C'"'PS1-f"L''""tio., , ... ~-''-bn __ ;_r_!) _ _i..__d_!l.l""t n+- ;..,., "'l'r····nt-1-::r•n+:c....,_,.,. ____ ;,., ;;:;-.:nrt ~·'-'l I1 ;;-rr~"'J~ ~-r.=- b•'"•~ '- u • ~ • ...,c. .u '-d ~·-'-~.:;,••.::r-pi._.c .._,_Cit •~.; ,_ 1 .._,_.._ ,_ rz -tttlmr-TT! 

fvlisJi-ssauga-{_:=..ea-st.os-i-ffifiTi.Bentl-y-:-

The government is responding to unique circumstances in Mississauga. The government 
remains committed to a strong, stable supply of electricity for Ontario and continued 
support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 





Perun, Halyna N; (ENERGY) 

From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
November 8, 2011 2:52 PM 
Perun, Halyna N. (ENERGY) 

Subject: FW: gov2011.046 draft 1 - passworded . 
gov2011.046 (Greenfield South Power Project).e01 PVV.doc Attachments:· 

First draft! Password to follow. 

Carolyn 

From: MacNaughton, Catherine (JUS) · 
Sent: November 8, 2011 2:31 PM 
To: Calwell, Carolyn (ENERGY) 
Subject: gov2011.046 draft 1 - passworded 

Hi Carolyn, 

Here is a really rough draft 1 with questions indicating my ignorance, for your review. Password is 
hopefully what I emailed to you earlier. 

Catherine Macnaughton 
Legislative Counsel 
Office of Legislative Counsel (Ontario) 
3600- 99 Wellesley Street West 
Toronto, Ontario M7 A lAl 

(416) 326-2787 
catherine.m~cnaug:hton@ontario.ca 
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Greenfield South Power Project Act, 2011 

. EXPLANATORY NOTE 

to follow 

CONFIDENTIAL 
· gov2011.046.e 

1-CEM 

I . 



(OLC drafter's notes and questions are included) 

Bill 2011 

An Act to Terminate the Greenfield South Power Project in the City of Mississauga 

Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of 
Ontario, enacts as follows: 

Definition 
1. In this Act, 

"Corporation" means Greenfield South Power Corporation; ("French") 

"project'' meanS the Greenfield South Power Proje~t undertaken by the Corporation on the site 
(do we include related servicing or the water mains that are not on the actual site but 
which may have b~en put in?); ("") · 

"site" means the real property that is part of Lot 3,Concession 1 in the City ofMississauga 
known municipally as 2315 Loreland A venue; ("French") - is this an accurate description 
ofthe land? (taken from the cert. of approval) 

Are there any other structures/improvements to the land unrelated to the proj~ct or any 
part of the construction for the project that will be allowed to remain on it? Was the land 
serviced before the project or as part ofthe project? The new water mains on the street? 
Are they in? Do they stay or are they to be taken out? Do we include them as part of the 
"project"? Is there anything else that is not on the actual site but should be included in the 
description of the project? 

For the moment, I have differentiated between the real property and the project on it in 
case-you'need to talk about each separately re remediation of the site, stopping the project, 
etc. 

Prohibition on continuing construction ofthe project 
. 2. (1) lf, on or before the day this section comes into force, the Corporation has not ceased 

·construction and other activities on the site related to the construction of the project, the 
Corporation shall ensure that the construction and other activities on the site related to the 
construction of the project are stopped and the following actions are taken within the time 
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specified by the Minister and in. a manner that complies with all applicable laws (any municipal 
by-laws affecting removal and remediation?): 

1. removal of all improvements to the real property forming part of or to be used in 
ronnertion with the projert and the transmission ofldedridty? (What happened to 
the new water mains MOE approved? Are they in? Do they stay? Was the land 
servired before the projert? If not, do they leave the servires? Were transmission 
fadlities in yet? Who owns them?) may need· to indiwte just what you want removed. 

·Need language for tlzis. 

2~ remediation of the site? 

3. relowtion of the pro jed to somewhere else or will that be handled outside the Ad? 

How do you wantthe above described. Need lingo relating to "undeveloping'' and 
remediating the land .. If you want to legislate a detailed list of things to be done, it can be 
made a scl1edule to the Act. Do we cross-reference to any existing legislation governing 
remediation? 

Same 
(2) Despite any agreement or other anangement to which a person is a party, the person 

shall cease engaging in activities relating to the construction and development of tlie project. 
(placeholder- Do we need to expressly tell the contractors and trades to put down the tools 
or leave it up to the Corporation? If Corporation tells them to stop, results in breach of 
contract with the contractors?) 

Exception 
(3) Nothing in this section prohibits the Corporation or any other person from taking such 

reasonable action as may be necessary to prevent theft of or damage to property and to prevent 
safety risks in connection with the project and the site. (Don't want to stop them from taldng 
any necessary action to keep the· site safe and prevent loss or in]ury~) 

Revocatim:i of approvals relating to the project 
3. (1) The following are revoked: 

1. Certificate of Approval Number 2023-7HUMVW issued December I 0, 2008 under 
section 9 of the Enviromental Protection Act to the Corporation in respect of the 
project. 

2 Amended Certificate of Approval Number 2098-76NYD issued September 4, 2008 
under Part V of the Safe Dlinking Water Act, 2002 to the Corporation. 



Building permit issued by the City? Was a development plan approved for the site? A 
rezoning? 

Termination of agreement 

ill 

4. The agreement dated as of Aprill2, 2005 and amended and restated as of March 16, 2009 
between the Corporation and Ontario Power Authority relating to the project is terminated. 
(retroactively? Deemed never to have been entered into or just terminated on Royal assent · 
or an earlier date?J Did OP A or any other government entity provide financing up-front 
that needs to be repaid to the Crown? I{ so, is it to be deducted from the compensation in 
_section 6? 

Should the bill terminate any ofthe agreements/contracts the Corporation entered into 
relating to the project to protect the Corporation from breach of contract actions and for 
liability for future payments under the' contracts for work not yet done? The contractors. 
are losing future profit from f"mishing the rest ofthe project.·. The Corporation may also be 
in breach of its terms ofborniwing for the project if it ceases construction and may be 
subject to penalties if it repays the ienders. Better minds than mine will know more about 

. these risks and how they should be handled. 

Extinguishment of causes of action 
5. (1) Any cause of action that exists on the day this section comes into force against the 

Crown in right of Ontario, a member or former member of the Executive Council, or an 
employee or agent or former employee or agent of the Crown in right of Ontario, the Ontario 
Power Authority or any employee or agent or foimer employee or agent of Ontario Power 
Authority in respect of the project or the site is hereby extinguished. 

Same 
. (2) No cause of action arises after this Act comes into force against a person referred· to in 

subsection (1) in respect of the project or the site if the cause of action would arise, in whole or 
in part, from anything that occurred after April 5, 2005 (date of first agreement or should this 
be earlier?) and before this section comes into force. 

Enactment of this Act 
(3) Subject to section 6, no cause of action arises against a person referred to in subsection 

(1 ), and no compensation is payable by a person referred to in subsection (1 ), as a direct or 
indirect result of the enactment of any provision of this Ac! .. 

Application 
( 4) Without limiting the generality of subsections (1 ), (2) and (3), those subsections apply to 

a cause of action in respect of any agreement, or in respect of any representation or other 
conduct, that is related to the project or the site. 
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Same 
(5) Without limiting the generality of subsections (1 ), (2) and (3), those subsections apply to 

a cause of action arising in contract, tort, restitution, trust, fiduciary obligations or otherwise. . . 

Legal proceedings 
· ( 6) No action or other proceeding shall be co=enced or continued by any person against a 

person refened to in. subsection (1) in respect of a cause of action that is extinguished by 
subsection (1) or a cause of action that, pursuant to subsection (2) or (3), does not arise. 

Same 
(7) Without limiting the generality of subsection (6), that subsection applies to an action or 

other proceeding-clainling any remedy or relief, including specific performance, injunction, 
declaratory relief, any form of compensation or damages, or any other remedy or relief. . · 

Same 
(8) Subsection (6) applies to actions and other proceedings co=enced before or after this 

section comes into force. 

No expropriation 
(9) Nothing in this Act and nothing done or not done in accordance with this Act constitutes 

an expropriation or injurious affection for the purposes of the Expropriations Act or otherwise at 
law. · 

Compensation 
6. (1) The Crown in 1ight of Ontario shall pay compensation to the Corporation in 

accordance with this section, Is the only compensation paid to the owner or is compensation 
to be paid by the Crown directly to the contractors and trades or the Corporation's 
lenders? 

Amount 
(2) Subject to subsection (3), the amount of the compensation payable to the Corporation 

under subsection (1) is the SUlll of the following amounts: 

1. The amount of the reasonable expenses inc=ed and paid by the Corporation after 
Aprill2, 2005 [date of original OPA agreement?] and before [second date] for the 
purpose of developing the project. 

2. The lesser of, 

1. the reasonable expenses that, 

A. were incUITed by the Corporation after Aprill2, 2005 and before 
[second date], but not paid before [second date], and 



B. were incurred for the purpos~ of developing the project, 

ii. $?.(estimate of expenses b;J.curred but not yet pai!J). · 

·3. The amount of reasonable expenses incurred or to be incurred by the Corporation to 
·[remove the project and remediate the land- need language for here] 

4. The amount of the reasonable expe.q.ses for legal fees and disbursements incurred by 
Greenfield South Power Corporation on or after [second date], in respect of legal 
services provided in connection with ? [need language to describe legal fees for 
what] on or after that day and before this section comes into force. 

Same . . . 

v 

(3) Ifthe·Crown in right of Ontario acquires the site, the amount of the compensation 
payable under subsection (1) shall be the amount determined under subsection (2), less the fair 
market value, onthe day this section comes into force, of the site (as improved by the project? 
after remediation? or the val!J.e as vacant land before the project started?) 

Accounting 
( 4) Subsection (1) does not apply unless, not later than 120 days after this section comes 

into force, _the Corporation subinits to the Crown in right of Ontario a full accounting of the 
expenses described in subsection (2), including any receipts for payment. 

Audit 
(5) The Corporation shall provide the Crown in right of Ontario with reasonable access to 

its records, management staff, auditors and accountants f<ir the purpose of reviewing and 
auditing any accounting submitted under subsection (4). 

Application to Superior Court of Justice 
(6) The Corporation or the Crown in right of Ontario may apply to the Superior Court of 

Justice to determine any issue of fact or law related to this section that is in dispute. 

Payment ont of C.R.F. 
(7). The Minister of Finance shall pay out of the Consolidated Revenue Fund any amount 

payable by the Crown in right of Ontario under this section. (placeholder.- need authority to 
fund the payment from somewhere) 

Loss of goodwill or possible profits · 
(8) For greater certainty, no compensation is payable under subsection (l) for any loss of 

goodwill or possible profits. (another placeholder in case you need it) 



Reasonable expenses 
(9) For greater certainty and subject to subsection (10), a reference in this section to 

· reasonal;>le expenses incurred for the purpose of developing the project includes reasonable 
expenses incuned for that purpose for, 

(a) seeking to acquire and acquiring tlie site for the development of the project; 

(b) surveys, studies and testing; 

(c) engineering and design services; 

(d) construction, including construction of related improvements to· real property; (l 
am referring to related improvements because of the water mains under the 
street, site servicing or whatever else there may be that is not the power project 
per se- is this needed?) 

(e) terminating contracts for the construction of the project and related improvements 
to real property? 

{f) legal fees and disbursements relating to ... ; 

(g) property taxes; and 

(h) seeking government approvals. 

Same 
(1 0) For greater cmiainty, a reference in this section to reasonable expenses, 

(a) does not include any expense that exceeds the fair market value of the goods or 
services for which the expense was incurred; and 

(b) does not include any expense for which the Corporation has been reimbursed by 
another person. · 

What other provisions are needed in the bill? 

Commencement 
· 8. This Act comes into force on the day it receives Royal Assent. 

Short title 
9. The short title ofthis Act)s the Greenfield South Power Project Act, 2011. 

V1 
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COMMENCEMENT AND SHORT TITLE 

Commencement 
4. This Act comes into force on the day it receives Royal Assent. 

Short title 
5. The short title of this Act is the Relief jot Ontario Families Energy Amendment Act, 

2011. . 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
November 8, 2011 3:26 PM 
'Michael Lyle' 

Mississauga Power letters 
Attachments: Greenfield South Power Plant OPA letter Nov 8-11 (wOP A comments).doc 

Hi Mike- can I ask you please to take a couple of minutes to double check this version- to make sure it includes the 
changes you wish? I provided this version to MAG and Energy clients- to simply show them what was new from the 
version we sent to you but want to make sure I caught everything- thank you!! 

:J{af:yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person{s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient{s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

1 



• 



' 

CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24, 2011. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24'" letter, the OPA commenced discussions with 
Greenfield South. To date, the OPA's preferred approach eejesiivB-has been to reach 
an agreement with Greenfield South to stop construction and negotiate an arrangement 
to relocate the plant or terminate the contract. Since then, it has become fRBf6-clearer 
that Greenfield South may not agree to such an approach which makes termination of 
the contract a logical next step. The Board of Directors is therefore seeking the 
Government's support in taking this steo. 

I wish to assure you that. even after taking this step, the OPA shall s~AA§ 
t6fmiRat49fH)f-tRe-Beffifaef;-wB-wet!lB--seek to continue discussions with Greenfield 
South to arrive at an agreement on appropriate compensation. Given our shared 
interest in ratepayer value, !he board would then also like to commence a dialogue with 
you on the most appropriate way to allocate the compensation between the OPA and the 
Crown .. 

I lool' forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 



• 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
November 8, 2011 6:25PM 
McKinlay, Tom (JUS) 
Mississauga Power letters 

Attachments: Energy Letter to the OPA Nov 8 finai(OPA comments).doc; Greenfield South Power Plant 
OPA letter Nov 8-11 (wOPA comments).doc 

As discussed - many thanks for your time this evening! 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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CONFIDENTIAL DRAFT- SOLICITOR & CLIENT PRIVILEGED- DRAFT 
FOR DISCUSSION 

Dear Mr. Andersen: 

In response to your letter of [date] and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, I am writing to 
confirm that the govenunent suppmis OPA's decision to terminate the contract with the 
developer of the facility, Greenfield South Power Corporation. The government remains 
hopeful that the plant can be relocated and that the OPA will be able to achieve a 
satisfactory resolution of the Mississauga site through discussion with Greenfield SPC. 

While full recognition must be given to rate-payer value and the fair treatment of 
contractual counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the govenunent supports termination of the contract and any other 
appropriate commercial and other steps the OP A must take in seeking to stop 
construction of the gas plant at its current location. wi-#l-t+K:-eBj-Bcti ve~; of teffftffiafing-tlte 
eBntraet~Fing that-eHRStruclfon of the-ga&-fl±aHH!t-i tu currcnHBt'B.tffiB-.i.n 
-!\fustssaHga eoas~ 

The government is responding to unique circumstances in Mississauga. The government 
remains committed to a strong, stable supply of elechicity for Ontario and continued 
support of those making investments in Ontario's elechicity system. 

Sincerely, 

Chris Bentley, 
Minister 





CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24, 2011. · 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 241
h letter, the OPA commenced discussions with 

Greenfield South. To date, the OPA's preferred approach objective has been to reach 
an agreement with Greenfield South to stop construction and negotiate an arrangement 
to relocate the plant or terminate the contract. Since then, it has become ffiBfe-clearer 
that Greenfield South may not agree to such an approach which makes termination of 
the contract a logical next step. The Board of Directors is therefore seeking the 
Government's support in takino this steP. 

I wish to assure you that, even after taking this step. the OPA shall s~'fiR§ 
termination of the-GefltFaG!,-\ve-vVBt.4G-seek to continue discussions with Greenfield 
South to arrive at an agreement on appropriate compensation. Given our shared 
interest in ratepayer value, the board would then also like to commence a dialogue with 
you on the most appropriate way to allocate the compensation between the OPA and the 
Crown .. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 8, 2011 7:01 PM 
'Michael Lyle' 
Perun, Halyna N. (ENERGY) 
Letter 

Attachments: Greenfield South Power Plant OPA.OB 11 2011 .doc 

Mike, please see further proposed revision. 

Carolyn 

Carolyn Calwell 
Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attomey General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this infonnation by others than the intended recipienl(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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CONFIDENTIAL & PRIVILEGED - DRAFT FOR DISCUSSION 

Dear Minister: 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respectto the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24, 2011. 
The purpose of this letter is to ensure that the government's intention is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24th letter, the OPA commenced discussions with 
Greenfield South. To date, the OPA's preferred approach has been to reach an 
agreement with Greenfield South to stop construction and negotiate an arrangement to 
relocate the plant or terminate the contract. Since then, it has become clearer that 
Greenfield South may not agree to such an approach which makes termination of the 
contract a logical next step. +Ae-€leard of Directors is therefore seeking-the 
Government's support in taking this step. 

I wish to assure you that, even after taking this step, the OPA will seek to continue 
discussions with Greenfield South to arrive at an agreement on appropriate 
compensation. Given our shared interest in ratepayer value, the board would then also 
like to commence a dialogue·with you on the most appropriate way to allocate the 
compensation between the OPA and the Crown. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 



/. 
' . 
' t. Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 9, 2011 9:10AM 
Silva, Joseph (ENERGY) 

Cc: 
Subject: 

Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 
Draft letters 

Attachments: Greenfield South Power Plant OPA 09 11 2011.doc; Energy Letter to the OPA 09 11 2011 (3) 
doc (3).doc 

Privileged and Confidential 

Hi Joseph- these are the latest versions of both letters. Please note that the Minister's letter to the OPA is with DAG's 
office for review. They should not be shared with MO until we've heard back from DAG. 

Thank you 

:Jfafyna 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

1 
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CONFIDENTIAL & PRIVILEGED- DRAFT FOR DISCUSSION 

Dear Minister: 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24, 2011. 
The purpose of this letter is to ensure that the government's intention is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24'h letter, the OPA commenced discussions with 
Greenfield South. To date, the OPA's preferred approach has been to reach an 
agreement with Greenfield South to stop construction and negotiate an arrangement to 
relocate the plant or terminate the contract. Since then, it has become clearer that 
Greenfield South may not agree to such an approach which makes termination of the 
contract a logical next step. 

I wish to assure you that, even after taking this step, the OPA will seek to continue 
discussions with Greenfield South to arrive at an agreement on appropriate 
compensation. Given our shared interest in ratepayer value, the board would then also 
like to commence a dialogue with you on the most appropriate way to allocate the 
compensation between the OPA and the Crown. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 





CONFIDENTIAL & PRIVILEGED -IN CONTEMPLATION OF LITIGATION ··DRAFT 
FOR DISCUSSION 

Dear Mr. Hinds: 

In response to your letter of [date] and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, I am writing to 
acknowledge the OPA's efforts to negotiate with the developer of the facility, Greenfield 
South Power Corporation, with an aim to achieving a satisfactory resolution of the 
Mississauga site. The government remains committed to having the plant relocated. 

I have given careful consideration to public statements, correspondence to the 
government and resolutions of the Council of the City of Mississauga. While full 
recognition must be given to rate-payer value and the fair treatment of contractual 
counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OPA's decision to terminate the 
contract and any other appropriate commercial and other steps that the OPA must take 

·in seeking to stop construction of the gas plant at its current location. 

The government is responding to unique circumstances in Mississauga. The 
government remains committed to a strong, stable supply of electricity for Ontario and 
continued support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 





Penm, Halyna N. {ENERGY) 

From: Perun, Halyna N. (ENERGY) 

Sent: November 9, 2011 1:20PM 

To: Maclennan, Craig (ENERGY) 

Cc: Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); Jennings, Rick (ENERGY) 

Subject: RE: permits 

Privileged and Confidential 

We were asked to double check about the effects of various permits should the contract be 
repudiated 

The short answer is that the permits continue to be in effect. 

Page 1 of 1 

None of the circumstances in which a building permit may be revoked apply. A person 
aggrieved by a decision of the chief building officer has recourse to court under the Building 
Code Act. Once issued, a building permit is in place for usually 6 months after which if 
construction has not started it will lapse. 

Permits/approvals under the Environmental Protection Act or Safe Drinking Water Act are not 
dependent on a contract being in place and whether or not there is one in place is not a 
consideration. A revocation of the permit/approval is a Director's decision under the statutes, 
and requires environmental grounds. A decision can be appealed and the affected person may 
bring a civil action. 

Also, zoning/land use designations continue until the relevant official plan is amended. 

Hope that assists -

J{a[yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only 
for the person(s) to whom it is addressed. Any dissemination or use of this information by others than the 
intended recipient(s) is prohibited. If you have received this message in error please notify the writer and 
permanently delete the message and all attachments. Thank you. 

11!09/2011 





.. 
Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
November 9, 2011 4:03 PM 
Dunning, Rebecca (ENERGY) 
Fw: Draft letters 

Attachments: Greenfield South Power Plant OPA 09 11 2011.doc; Energy Letter to the OPA 09 11 2011 (3) 
doc (3).doc 

Hi Rebecca -could you please make about six copies of each agreement thanks 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Perun, Halyna N. (ENERGY) 
To: Silva, Joseph (ENERGY) 
Cc: Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Wed Nov 09 09:09:40 2011 
Subject: Draft letters 

Privileged and Confidential 

Hi Joseph- these are the latest versions of both letters. Please note that the Minister's letter to the OPA is with DAG's 
office for review. They should not be shared with MO until we've heard back from DAG. 

Thank you 

:Jfafytul 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

1 
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CONFIDENTIAL & PRIVILEGED- DRAFT FOR DISCUSSION 

Dear Minister: 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24, 2011. 
The purpose of this letter is to ensure that the government's intention is met 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 241
h letter, the OPA commenced discussions with 

Greenfield South. To date, the OPA's preferred approach has been to reach an 
agreement with Greenfield South to stop construction and negotiate an arrangement to 
relocate the plant or terminate the contract Since then, it has become clearer that 
Greenfield South may not agree to such an approach which makes termination of the 
contract a logical next step. 

I wish to assure you that, even after taking this step, the OPA will seek to continue 
discussions with Greenfield South to arrive at an agreement on appropriate 
compensation. Given our shared interest in ratepayer value, the board would then also 
like to commence a dialogue with you on the most appropriate way to allocate the 
compensation between the OPA and the Crown. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 





CONFIDENTIAL & PRIVILEGED -IN CONTEMPLATION OF LITIGATION ··DRAFT 
FOR DISCUSSION 

Dear Mr. Hinds: 

In response to your letter of [date] and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, I am writing to 
acknowledge the OPA's efforts to negotiate with the developer of the facility, Greenfield 
South Power Corporation, with an aim to achieving a satisfactory resolution of the 
Mississauga site. The government remains committed to having the plant relocated. 

I have given careful consideration to public statements, correspondence to the 
government and resolutions of the Council of the City of Mississauga. While full 
recognition must be given to rate-payer value and the fair treatment of contractual 
counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OPA's decision to terminate the 
contract and any other appropriate commercial and other steps that the OPA must take 
in seeking to stop construction of the gas plant at its current location. 

The government is responding to unique circumstances in Mississauga. The 
government remains committed to a strong, stable supply of electricity for Ontario and 
continued support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 





. Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 9, 2011 5:38 PM 

To: Perun, Halyna N. (ENERGY) 
Subject: Potential Litigation 
Attachments: #21927562v5_LEGAL_1_- Draft Greenfield South Cancellation Notice.DOC 

Please see attached. Happy to discuss at your earliest convenience. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipien\(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are nat the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient{s), please notify the sender immediately and delete this e-mail message. 

1 
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CONFIDENTIAL 

November@!>, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage I Letter Revised Nov 8/11 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
Greenfield South Powe1· Corporation and Ontario Power Authority ("OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, 
the Government has [made the decisionl[NTD: The October 24, 2011letter only expresses an 
"intention", not a "decision"; howevu, it would preferable fm· this letter to contain this 
stronger statement of Government direction, if this statement can be supported.] to relocate 
the plant. It is the OPA 's continuing desire to reach mutual agreement to terminate the Contract 
and negotiate terms of a new contract for a facility in a different location. If these negotiations 
are not successful, the OP A will not proceed with the Contract. 

In light of the above, the OP A requests that you cease all further work and activities in 
connection with the Facility (as defined in the Contract), other than anything that may be 
reasonably necessary in the circumstances to bring su.ch work or activities to a conclusion. 

This letter constitutes Confidential Information (as such tennis defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

c: 

~----~~~~----------
Name: Colin Andersen 
Title: Chief Executive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL_!::! 192756:2.5 



CONFIDENTIAL 

November o, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage II Letter Revised No~ 8/11 · 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
Greenfield South Power Corporation and Ontario Power Authority ("OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"Contract") 

[NTD: Choose paragraph A, B or C (or an appropriate variation on A, B or C) depending 
on the circumstances giving rise to the Stage II Letter.] 

A. 
It appears that despite the OPA's letter sent to you on November e, 2011, work is 
continuing on Greenfield South Generation Station. As a result, in order for us to act 
consistent with the Government's (decision] to relocate Greenfield South Generation 
Station, we are advising you that the OP A will not proceed with the Contract. 

B. 
On November e, 2011, the OPA sent you a letter expressing its desire to reach a mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in 
a different location. To date, we have not been able to engage you in productive 
negotiations despite our best efforts. As a result, in order tor us to act consistent with the 
Government's [decision] to relocate Greenfield South Generation Station, we are 
advising you that the OP A will not proceed with the Contract. 

C. 
On November o, 2011, the OPA sent you a letter expressing its desire to reach a mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in 
a different location. The OP A also requested that you cease all further work and activities 
in connection with the Facility (as defined in the Contract), other than anything that may 
be reasonably necessary in the circumstances to bring such work or activities to a 
conclusion. To date, we have not been able to engage you in productive negotiations 
despite our best efforts and despite our request, work is continuing on Greenfield South 
Generation Station. As a result, in order for us to act consistent with the Government's 
[decision] to relocate Greenfield South Generation Station, we are advising you that the 
OP A will not proceed with the Contract. 

TI1erefore, in light of your obligations to mitigate any damages resulting from the OPA's 
decision not to proceed with the Contract, the OP A requires that you cease all further work and 
activities in connection with the Facility (as defined in the Contract), other than anything that 
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may be reasonably necessary m the circumstances to bring such work or activities to a 
conclusion. 

This letter constitutes Confidential Infmmation (as such term is defined in the Contract). 

Sincerely, 

ONT ARlO POWER AUTHORITY 

By: 

c: 

~--~~~~-------
Name: Colin Andersen 
Title: Chief Executive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 
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CONFIDENTIAL 

November e, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Single Letter Revised Nov .8/11 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
G•·eenfield South Power Corporation and Ontario Power Authority ("OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"Con tract") 

In response to the local community's concerns about the Greenfield South Generation Station, 
the Government has [made the decision][NTD: The October 24, 2011 letter only expresses an 
"intention", not a "decision"; however, it would preferable for this letter to contain this 
stronger statement of Government direction, if this statement can be supported.] to relocate 
the plant. As a result, the OPA will not proceed with the Contract.. It is the OPA's continuing 
desire to reach mutual agreement to terminate the Contract and negotiate terms of a new contract 
for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's 
decision not to proceed with the Contract, the OP A requires that you cease all further work and 
activities in connection with the Facility (as defined in the Contract), other than anything that 
may be reasonably necessary in the circumstances to bring such work or activities to a 
conclusion. 
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This letter constitutes Confidential Infonnation (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

c: 

------~~--~-----------

Name: Colin Andersen 
Title: Chief Executive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL_[ :21927562.5 





. Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
November 9, 2011 6:28PM 
Kulendran, Jesse (ENERGY) 
Perun, HalynaN. (ENERGY); Kacaba, Jennifer (ENERGY) 
Chart for Binder 
Greenfield South Public Comment.doc 

I would suggest that this version would be most preferable, to the extent that we have the opportun'ity to switch it. 

Carolyn 
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Greenfield South- Public Documents 

Policy Rationale: 

The 280 MW gas-fired generation facility, under construction at 2315 Loreland Avenue, 
has received significant local opposition from citizens and local civic leaders from the 
time of the award of a Clean Energy Supply contract to Greenfield South Power 
Corporation in 2005 to date. The City of Mississauga has filed resolutions opposing the 
facility at its current location. In response to this opposition, the government asked the 
Ontario Power Authority to engage Greenfield South Power Corporation in finding an 
alternative location for the plant. These discussions, if unsuccessful, may necessitate 
more proscriptive measures to stop the plant going forward. · · 

The following provides examples of the public comment of which the Ministry is aware 
on this matter. 

Number Title Date ; Brief Description 

1 City of · January 26, I Staff report to the CouncHof the City of 
Mississauga 2006 I Mississauga regarding Request for 
Report Individual Environmental Assessment 
MG.01.REP Greenfield South Power Project Eastern 
EC.14.LOR Power Limited (Ward 1) recommending 

that the Commissioner of 
T~an,sportation and Works be 
authorized to forward a letter to the 
Minister of the Environment request that 
the Minister review and vary a decision 
to deny the request for elevation of the 
project an individual Environmental 
Assessment. Documents the City staff's 
environmental concerns, including 
municipal water servicing, destruction of ! 
the natural environment and non- I 
compliance with the Cit{s Official Plan. 

1 

2 Correspondence March 6, 2006 Correspondence from Markland Homes I 
Association to the Minister of Energy I 
regarding meeting with CHIP and 
expressing concern about the impact of 
tile Greenfield South Power Project on 
the communi! . 

3 Correspondence February and Correspondence from an individual to 
March, 2006 the Minister of Energy regarding 

concern about the potential harm of a 
[lOWer [!lent close to residence. 

4 1 City of f October 24, Report of Closed Session discussion of 
/ Mississauga 2007 OMB Decision on Appeals by 

Minutes of Greenfield South Power Corporation 
i Session 18 resulting in a resolution that the City of 
I Mississauga not continue with a Motion 



: 

to the Divisional Court seeking leave to 
appeal the decision of the Ontario 
Municipal Board in the matter of certain 
appeals by Greenfield South Power 
Corporation. 

5 Letter requesting July 21, 2008 Letter from Mayor McCallion to Minister 
information of Energy regarding the status of the 

Eastern Power project so that the 
citizens who strongly objected to the 
Eastern Power project may be 
informed. 

6 Letter August 20, Letter from Minister of Energy and 
2008 Infrastructure to Mayor McCallion 

regarding the status of power 
procurement activities in the southwest 
Greater Toronto Area and addressing 

·.·· environmental considerations related to 
Greenfield South. 

7 Correspondence November 2, · :: ;c:;orrespondence from area resident to 
2008 Minister Of Energy and MPP 

Mississauga- South regarding Town 
Hall Meeting on 281

" October 2008 and 
expressing fear about power plants in 
neighbourhoOd . 

. · 

8 Miscellaneous Various, 2009 Correspondence from various 
Corresponde!lci;i•. individuals to the Minister of Energy and 

local MPP regarding concern for the . . 
. -:' : . Greenfield facility. 

9 Letter enclOsing September 28, Letter from Mayor McCallion to Minister 
report . i 2009 of Energy concluding thee is no need 

I 
for this plant based on enclosed report 
entitled Demand and Supply 
Considerations Oakville & Mississauga 
Areas dated September 17, 2009, 
providing assessment of OPA's load 
forecasting for the area designated 
Southwest GTA, an overview of the 
present and future loads. 

10 Why new natural April 25, 2010 Statement from Mississauga Residents 
gas power plants Associations' Network (MIRANET)-

I 
are a good fit for Clean Air Subcommittee in response to 
the GTA [NOT!] Toronto Star Opinion Column. 

I Responds to TransCanada's proposal 
for gas plant in Oakville and expresses 
concern about natural gas plants 
Qenerallv. 

11 Correspondence May 5, 2010 Letters from Mayors McCallion, Burton 
and Trainer of Mississauga, Oakville 
and Haldimand respectively to the 
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Minister of Energy expressing concern 
about fossil fuel generation in the 
Clarkson Airshed. 

12 Miscellaneous October 201 0 Correspondence from various 
Correspondence individuals to the Minister of Energy and 

local MPP regarding concern for the 
Greenfield facility. 

13 City of February 8, Staff report to Planning and 
Mississauga 2011 Development Committee regarding 
Report Proposed Review of the Land Use 
EC.14.POW Planning Fram,ework for Power 

GenerationFacilities recommending 
that the c(lmmittee provide staff with 
directipn ona.preferred scope for a 
reviel.l(.of the laqfl. use planning 
framework for po\il(er generating 
facilities. Notes thaf1'tlw issue of power 
generating facilities Eldptheir 
appropriate location has tleen a 
recurrent issue for the last decade". 

14 Miscellaneous April, June Correspondence from various 
Correspondence 201 individuals to the Premier, various 

Ministers and MPPs regarding concern 

··.·· (< 
for the Greenfield facility, with replies 
where available. I 

15 Resolution 0173- June 22, 2011. Resolution by the Council of City of 
I 2011 of the Mississauga to request from the 

Council of the Minister of the Environment a Full 

' City of Environmental Assessment to be 
' 

I 
Mississauga and conducted on the Greenfield South 

I related Minutes proposal. Outlines Mississauga 
i Council's concerns over location of the 
' . 

plant in a densely populated urban area 

/ 
••. > and implications for emissions in the 

Etobicoke Lakeview airshed. 
16 ·Request for Full; June 24, 2011 1 Letter from Mayor McCallion to Minister 

Environmental··· 1 of Energy regarding Mississauga 
Assessment from I Resolution 0173-2011 requesting a full 
the CitYof ... ,· Environmental Assessment following 
Mississauga , the Minister's statement that there 

would be a review of the Greenfield 
South power proposal for new 
environmental evidence. Outlines 

I 
Mississauga Mayor's concerns over 
location of the plant and concern about 

I 
health implications for residents of 

I , Mississauga. 
17 Miscellaneous July 2011 Correspondence from various 

Correspondence individuals to the Premier, various 
Ministers and MPPs regarding concern 
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for the Greenfield facility, with replies 
where available. 

18 Recommendation July 6, 2011 Recommendation adopted by the 
GC- 0469-2011 of Council of the City of Mississauga that 
the Council of the endorses the report entitled "Provincial 
City of Election 2011: Summary of Key Issues 
Mississauga and for the City of Mississauga" and 
related Minutes additional question for provincial 

political parties as follows: "would your 
party ensure a full Environmental 
assessment is·conducted on the 
Greenfield .South Power plant proposal" 
and "will you as a Provincial candidate 
oppose the construction of the 
Greenfield South power plant" 

19 Greenfield South July 8, 2011 Motion to the Council of the City of 
Power Plant- Mississauga requesting that Minister of 
Council Motion Environment to conduct a Full 

Environmental Assessm!')r\tand that the 
Minister of Energy conduct a full review 
to determine the necessity of 
manufacturing 280 MW in a densely 
populated urban area and consider 

... ···.· .. •· ... alternatives to the proposal. 
20 Miscellaneous August 2011 

. 
. . C(Jrrespondence from various 

Correspondence ir\dividuals to the Premier, various 
Ministers and MPPs regarding concern 
for the Greenfield facility, with replies 
where available. 

21 Letter from the August 19, Letter from Premier McGuinty to Mayor 
Ontario Liberal 2011 McCallion enclosing responses to the 
Party City of Mississauga's provincial election 

. . . . questionnaire . 
22 Miscellaneous September Correspondence from various 

Correspondence 2011 individuals to the Premier, various 
Ministers and MPPs regarding concern 
for the Greenfield facility, with replies 

• ·.· where available. 
23 Miscellaneous October 2011 Correspondence from various 

Correspondence individuals to the Premier, various 
Ministers and MPPs regarding concern 
for the Greenfield facility, with replies 
where available. 

'24 Statement from October 25, The government remains committed to 
Charles Sousa 2011 the relocation of the plant, as well as 
MPP developing more rigorous controls for 

location choices in future projects. 
25 Miscellaneous November 2011 Correspondence from various 

Correspondence individuals to the Premier, various 
Ministers and MPPs reqardint:~ concern 
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26 

27 

1 

2 

13 
' 

I 
I 
i 
i 

14 

I 

Petition 

Greenfield South 
Power 
Corporation
Detailed 
Chronology 

Eastern Power 
Update- Ward 1 
Councillor's 
Report 
Proposed plant 
could be online 
by 2012 

Permit issued for 
power plant
Mississauga.com 

-- --

To November 7, 
2011 

Undated 

for the Greenfield facility, with replies 
where available. 
Petition to STOP the Sherway Power 
Plant in Mississauga/Etobicoke as the 
plant is near a waterway and a hospital 
and will result in damage to people, the 
environment and wildlife. Received 
2,187 signatures to November 7, 2011 
Chronology of events leading up to the 
approval and construction of the 
Greenfield South plant, beginning with 
the OPA's RFO for 'Clean Energy 
Supply' in September 2004, prepared 
by staff of the City of Mississauga. 
Includes history of zoning by-law 
appeals to the OMB 

SectionS 
i 

Spring/Summer Reports orisite plan approval and 
2006 releasE) of the holding provision to 

permitporstruction of a 280 MW power 
generating facility. 

March 13, 2009 Reports of Ontario Municipal Board 

June 1, 2011 

hearing atwhich the City of 
Mississauga provided evidence that it 
made changes to its by-laws as ordered 
by the OMB in 2007. Documents 
residents' concerns about lack of public I 
input upon award of contract. Quotes 

Sherway Homeowners and "~J Recreational Association and 
Concerned Homeowners for Intelligent 
Power, which is characterized as a 
consortium of 8 ratepayers groups. 

f Report of building permit issued for I 
i construction of the 280 MW power plant 

and concerns of the Coalition of 
Homeowners for Intelligent Power and 
the Mississauga Residents' 
Associations Network related to its 
location near homes, Trillium Health 

I 
Centre West Toronto and Etobicoke 1 

Creek. I 
Power plant June 12, 2011 Following the issuing of the building l 
becomes election 
issue -Toronto 

I Star 

I 

permit for the plant, which despite the 1 

. OMB ruling in 2007 was not issued until I 
II 2011, residents groups opposing the 

project, including Markland Wood 
I Homeowners Association, representing 
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1,300 Etobicoke homes, vowed to 
make the plant an election issue in the 
Provincial election. Former Energy 
Minister and Etobicoke MPP Donna 
Cansfield announced her intention to 
fight the project, stating "this plant 
should not be built while there is any 
question as to its safety or necessity." 
Documents concerns of the. 

5 MOE to review June 15, 2011 Report of Minister of Environment John 
power plant- Wilkinson's statement that the plans for 
Inside Toronto the power plant would be reviewed in 

light of recent construction of a new set 
of conddiniilium towers near the site 
and r~action ofthe Coalition 
Homeowners for Intelligent Power, 
which has opposed the plant since 
2005 .. ·· .... 

6 Greenfield South July 8, 2011 Open letter from Mayor Hazel 
Power Plant- McCallion and Councillor Jim Tovey 

I 
Mississauga.com detailing the history of the project and 

stating that the City had run out of 
options with regard to opposing the 

; ' proposal once the OMB decision 
amended the City's Official Plan and 
Zoliing By-law. The Chief Building 
official was bound to issue a building 
permit once the project complied with 
required laws. 

7 Calm crowd August 12, Letter to the Editor providing an account 
attended power 2011 of a meeting about the future power 
plantmeeting - plant, characterizing the meeting as 

. • .. ·· Inside Toronto "grass roots democracy in action". 
8 Group holds August 23, Provides notice of a rally to be held on . power plant rally 2011 September 15, 2011 for citizens 

• 
--~' concerned about the power plant, 
Mississauga.c()m organized by Coalition of Homeowners 

for Intelligent Power, apparently 
representing 14,000 homes, with 
participation from the Mississauga 
Residents' Associations Network. 

9 Residents ramp Sept 16,2011 Reports that hundreds of residents 
up power plant protested near the plant's location. 
fight- Inside Discontent has grown since the 
Toronto construction on the site began despite 

the Environment Minister's pledge to 
review the approval of the plant 
obtained in 2008. The purpose of the 
protest was to urge the Premier to 
cancel the project. Rally organizers 
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.... 

10 

11 

I 
! 12 

I 

I 
I 
' ' 

13 

'14 

I 
Power plant Sept 19, 2011 
review ongoing -
Inside Toronto 

Politicians should Sept29,2011 
stop playing with 
Ontario's 
electricity-

I 

I 

i 

I .... 
Construction Oct 24, 2011 
continues at 
Mississauga 
power plant-
National Post 

I 
I 

I 
New Generator Oct 24, 2011 

I 
Unplugged for 
Power Plant -

i Toronto Sun 

I 

.·· 

...... 

I called for residents to make the power 
plant an issue in the provincial election. 
Ongoing environmental review not 
complete, but residents asking that the 
review be completed before the 
Provincial election. Ministry of 
Environment spokesperson said that it 
was too early to speculate on when the 
review will be complete, what the 
outcome will be, and whether 
cancellation otthe project is an option. 
Opinion piecel:JYTom Adams regarding 
the announcement from the Liberals 
that ifeleiCtei:!,.the Greenfield Plant 
would be reloC<3ted. Criticises the 
announcement as a political move to 
secure votes, with lor lack of information 
provided regarding costs .of the 
cancellation, including replacement 
generation. Also criticises the energy-
related campaign promises of other 
political parties. With all 3 parties now in 
opposition to the plant, there is no 
debate on the wider issues associated 
with the cancellation . 
Ohe.morith after the Liberals decided to 
halt the Greenfield project, construction 
is still ongoing. A generator was seen 
being delivered to the site. 
Spokesperson for the Ministry stated 
that there hasn't been time to work out 
the details of the cancellation yet, but 
that the government is committed to 

.. 

I 
relocating the plant. Cnt1cs rema1n 
sceptical that the promise to relocate 

I the plant was genuine. 

I 
Article with criticism from both PC and 
NDP leaders on the continued 
construction of the plant. Both party 
leaders state that the longer 
construction continues, the greater the 
cost will be to tax payers if and when 
the plant is relocated. 

! Liberals in talks to Oct 26, 2011 I Ministry of Energy spokesman stated 
1l move plant- that discussions to relocate the plant 
. Mississauga.com I are taking place, and that no legislation 
! will be required to halt construction of 
1

1

1 I the plant. Criticism by the opposition 
i and residents persists as construction 

' 

I 

' 

I 
I 

I 

' I on the plant continues. Refers to 
~---·~------------~----------~~~~~~~~~~~~----~ 
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Applewood Acres Homeowners 
Association. 

15 Miscellaneous Between Reports from miscellaneous sources 
February 2, related to the Greenfield South power 
2006 and plant. 
November 2, 
2011 
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Section C 

1 BillS Bill 8, The Separation Distances For 
Natural Gas Power Plants Act, 2010, a 
Private Members Bil\ 

2 Official Report of March 22, 2010 · Introduction of Bil\ 8 

I 
Debates 
(Hansard) 

\3 Correspondence April 23, 2010 Correspondencefrom an individual to 

I the Premi13r,· the Minister of Energy, the 
MinisterotE:nvironment and MPP in 
suppoctof Bil\8. 

4 Correspondence March 24, 2011 Correspondence in support of Bill 8. 
····.·.·•.·· 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
November 9, 2011 7:11 PM 
Calwell, Carolyn (ENERGY) 
FW: Potential Litigation 

Attachments: #21927562v5_LEGAL_1_- Draft Greenfield South Cancellation Notice.DOC 

:Jfafyua 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416} 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Michael Lyle' [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: November 9, 2011 5:38PM 
To: Perun, Halyna N. (ENERGY) 
Subject: Potential Litigation 

Please see attached. Happy to discuss at your earliest convenience. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario P~wer Authority 
120 Adela de Street West, Suite 1600 
Toronto, ntario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s}, any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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~ )Jj; "Greater Toronto's 
2.0 II YiJ ' ~Top Employers 

Unad<l's. Gtttne.s: f;jTft 
Em~loy.r ~ 

This e-mail message and any files transmitted with it are Intended only for the named recipient(s) above and may contain information that Is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any disseminatiori, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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CONFIDENTIAL 

November Eli>, 2011 

Greenfield Soutl1 Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage I Lette1· Revised Nov 8/11 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
Greenfield South Power Corporation and Ontario Power Authority ("OP A") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"Contract") 

In response to fue local community's concerns about fue Greenfield South Generation Station, 
the Government has [made the decision][NTD: The October 24, 201lletter only expresses an 
"intention", not a "decision"; however, it would preferable for tbis letter to contain this 
stronger statement of Government direction, if this statement can be supported.] to relocate 
the plant. It is tl1e OPA's continuing desire to reach mutual agreement to tenninate the Contract 
and negotiate terms of a new contract for a facility in a different location. If these negotiations 
are not successful, tl1e OP A will not proceed wifu the Contract. 

In light of tl1e above, the OP A requests that you cease all further work and activities in 
connection with the Facility (as defined in tl1e Contract), other than anytlling that may be 
reasonably necessary in the circumstances to bring such work or activities to a conclusion. 

Tins letter constitutes Confidential Information (as such term is defmed in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

c: 

By: ______ ~-------------
Name: Colin Andersen 
Title: ClliefExecutive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL_! ;21927562.5 



CONFIDENTIAL 

November e, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 

·Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage II Letter Revised Nov 8/11 

Re Amended and Restated Clean Energy Supply . (ARCES) Contract between 
Greenfield South Power Corporation and Ontario Power Authority ("OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"Contract'') 

[NTD: Choose paragraph A, B or C (or an appropriate variation on A, B or C) depending 
on the circumstances giving rise to the Stage II Letter.] 

A. 
It appears that despite the OPA's letter sent to you on November •, 2011, work is 
continuing on Greenfield South Generation Station. As a result, in order for us· to act 
consistent with the Government's [decision] to relocate Greenfield South Generation 
Station, we are advising you that the OP A will not proceed with the Contract. 

B. 
On November Cl, 2011, the OPA sent you a letter expressing its desire to reach a mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in 
a different location. To date, we have not been able to engage you in productive 
negotiations despite our best efforts. As a result, in order for us to act consistent with the 
Government's [decision] to relocate Greenfield South Generation Station, we are 
advising you that the OP A will not proceed with the Contract. 

C. 
On November •, 2011, the OPA sent you a letter expressing its desire to reach a mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in 
a different location. The OP A also requested that you cease all further work and activities 
in connection with the Facility (as defined in the Contract), other than anything that may 
be reasonably necessary in the circumstances to bring such work or activities to a 
conclusion. To date, we have not been able to engage you in productive negotiations 
despite our best efforts and despite our request, work is continuing on Greenfield South 
Gimeration Station. As a result, in order for us to act consistent with the Government's 
[decision] to relocate Greenfield South Generation Station, we are advising you that the 
OPA will not proceed with the Contract. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's 
decision not to proceed with the Contract, the OP A requires that you cease all further work and 
activities in connection with the Facility (as defined in the Contract), other than anything that 

LEGAL_1:21927562J 
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may be reasonably necessary m the circumstances to bring such work or activities to a 
conclusion. 

This letter constitutes Confidential Information (as such tennis defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

c: 

~----~~~~----------

Name: Colin Andersen 
Title: Chief Executive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL_! :21927561.5 



CONFIDENTIAL 

November e, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

L 

Single Letter Revised Nov 8/11 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
Greenfield South Power Corporation and Ontario Power Authority .("OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, 
the Government has [made the decision)[NTD: The October 24, 2011letter only expresses an 
"intention", not a "decision"; however, it would preferable for this letter to contain this 
stronger statement of Government direction, if this statement can be supported.) to relocate 
the plant. As a result, the OPA will not proceed with the Contract. It is the OPA's continuing 
desire to reach muh.!al agreement to terminate the Contract and negotiate terms of a new contract 
for a facility in a different location. 

Therefore, in light of your obligations to rmhgate any damages resulting from the OPA's 
decision not to proceed with the Contract, the OP A requires that you cease all further work and 
activities in connection with the Facility (as defined in the Contract), other than anything that 
may be reasonably necessary in the circumstances to bring such work or activities to a 
conclusion. 

LEGAL_l:119:!7562.5 
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This letter constitutes Confidential Information (as such term is defmed in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

c: 

~----~~~~-----------
Name: Colin Andersen 
Title: Chief Executive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL_! :21917562.5 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Privileged & Confidential 

Calwell, Carolyn (ENERGY) 
November 10, 2011 9:32AM 
Marsella, Leonard (JUS); Compton, Shona (JUS) 
Wilson, Malliha (JUS); Perun, Halyna N. (ENERGY); Slater, Craig (JUS) 
Draft letter 
AB Letter.10 112011.doc 

We have been asked to draft a letter that could go from the OPA's negotiator, Art Birchenough, to Greenfield South Power 
Corporation as an interim step before formal repudiation of contract. I have attached a draft and would appreciate your 
review and comments. I have also pasted the draft in below for ease of reference. 

This is a link to the Toronto Star story referenced in the letter: http://www.thestar.com/news/mississauga/article/1083907-
-power-plant-will-close-even-if-finished-liberals-insist 

Carolyn 

CONFIDENTIAL & PRIVILEGED -IN CONTEMPLATION OF LITIGATION --DRAFT FOR DISCUSSION 

Dear Mr. Vogt: 

You are aware of the community opposition to the Greenfield South Generation Station and the media 
coverage of the government's intention to relocate the plant, including a story in today's Toronto Star. 

On behalf of the Ontario Power Authority, I have contacted you numerous times with the aim of reaching a 
satisfactory resolution of the Mississauga Site. You have generally failed to show me the courtesy of a 
response and you have not responded to the term sheet that the OPA sent to you on November 3'd, despite 
your promises to do so. 

You are ignoring the reality that is apparent for this project. We expected that once we contacted you in effort 
to reach a resolution for this site, you would understand that construction should come to an immediate stop. 
The Ontario Power Authority is disappointed that you have been unwilling to commence serious negotiations. 
and have continued with construction on the site. 

I ask that you contact me so that we may have meaningful discussions. In light of the apparent circumstances 
with respect to this project, I respectfully ask you to reconsider your decision to continue construction. 

Yours truly, 

Art Birchenough 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whorr] it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thanl< you. 

1 



CONFIDENTIAL & PRIVILEGED -IN CONTEMPLATION OF LITIGATION --DRAFT 
FOR DISCUSSION 

Dear Mr. Vogt: 

You are aware of the community opposition to the Greenfield South Generation Station 
and the media coverage of the government's intention to relocate the plant, including a 
story in today's Toronto Star. 

On behalf of the Ontario Power Authority, I have contacted you numerous times with the 
aim of reaching a satisfactory resolution of the Mississauga Site. You have generally 
failed to show me the courtesy of a response and you have not responded to the term 
sheet that the OPA sent to you on November 3"', despite your promises to do so. 

You are ignoring the reality that is apparent for this project. We expected that once we 
contacted you in effort to reach a resolution for this site, you would understand that 
construction should come to an immediate stop. The Ontario Power Authority is 
disappointed that you have been unwilling to commence serious negotiations and have 
continued with construction on the site. 

I ask that you contact me so that we may have meaningful discussions. In light of the 
apparent circumstances with respect to this project, I respectfully ask you to reconsider 
your decision to continue construction. 

Yours truly, 

Art Birchenough 



~run, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
November 10, 2011 11:05 AM 
Scarfone, Janet (JUS); Compton, Shona (JUS); McKinlay, Tom (JUS); Marsella, Leonard 
(JUS) 
Perun, Halyna N. (ENERGY) 
Letters 
Greenfield South Power Plant OPA Board letter 10 11 2011.doc; #21927562v5 LEGAL 1 -
Draft Greenfield South Cancellation Notice.doc; Energy Letter to the OPA.1 0 112011.doc-

Mike Lyle called to advise that the OPA's preferred language is "not proceeding with the contract", rather than termination. 
Please see the proposed, revised letter from the OPA attached. 

As such, the Minister's letter, which I understood to be in the approval process, needs to be revised to reflect consistent 
language. Please see tracked changes in the attached. The second change is my suggestion to improve the last 
paragraph. 

This language also reflects the language that the OPA is proposing for its letters to Greenfield, also attached. These 
letters will be revised to refer to the government's commitment, rather than decision- you will see a drafting note. 

1 understand that the OPA intends to send a letter to Greenfield today, so these letters need to be finalized as soon as 
possible. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person{s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
;;md permanently delete the message and all attachmenls. Thank you. 

1 



CONFIDENTIAL & PRIVILEGED DRAFT FOR DISCUSSION 
\ 

Dear Minister: 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24, 2011. 
The purpose of this letter is to ensure that the government's intention is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24'" letter, the OPA commenced discussions with 
Greenfield South. To date, the OPA's preferred approach has been to reach an 
agreement with Greenfield South to stop construction and negotiate an arrangement to 
relocate the plant or terminate the contract. Since then, it has become clearer that 
Greenfield South may not agree to such an approach. In light of this, the logical next 
step appears to be to notify Greenfield South that the OPAwill not be proceeding with 
the contract. -wHish maims terminati9fl-ef-l:he oontrast a lo~iBal-next step. The Board of 
fl.iresk>F&-is-thsr.efore-seek~ng-tfle-Govemmeflffi..stfppOFt-in-lalOO~-lhis-stBj:l. 

I wish to assure you that, even after taking this step, the OPA will seek to continue 
discussions with Greenfield South to arrive at an agreement on appropriate 
compensation. Given our shared interest in ratepayer value, the board would then also 
like to commence a dialogue with you on the most appropriate way to allocate the 
compensation between the OPA and the Crown. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 



• 

Draft: November 10, 2011 

CONFIDENTIAL & PRIVILEGED -IN CONTEMPLATION OF LITIGATION --DRAFT 
FOR DISCUSSION 

Dear Mr. Hinds: 

In response to your letter of [date] and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, I am writing to 
acknowledge the OPA's efforts to negotiate with the developer of the facility, Greenfield 
South Power Corporation, with an aim to achieving a satisfactory resolution of the 
Mississauga site. The government remains committed to having the plant relocated. 

I have given careful consideration to public statements, correspondence to the 
government and resolutions of the Council of the City of Mississauga. While full 
recognition must be given to rate-payer value and the fair treatment of contractual 
counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OPA's decision to terminate-not 
proceed with the contract and any other appropriate commercial and other steps that the 
OPA must take in seeking to stop construction of the gas plant at its current location. 

The government is responding le unif!He-circumstances in Mississauga are unique. The 
government remains committed to a strong, stable supply of electricity for Ontario and 
continued support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 



CONFIDENTIAL 

November e, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage I Letter Revised Nov 8/11 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
Greenfield South Power Corporation and Ontario Power Authority ("OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, 
the Government has [made the decision][NTD: The October 24, 201llettei· only expresses an 
"intention", not a "decision"; however, it would.preferable for this letter to contain this 
stronger statement of Government direction, if this statement can be supported.) to relocate 
the plant. It is the OPA's continuing desire to reach mutual agreement to termioate the Contract 
and negotiate terms of a new contract for a facility in a different location. If these negotiations 
are not successful, the OP A will not proceed with the Contract. 

In light of the above, the OPA requests that you cease all further work and activities in 
connection with the Facility (as defined in the Contract), other than anything that may be 
reasonably necessary in the circumstances to bring such work or activities to a conclusion. 

Tins letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

c: 

~N~am--e:-C~ol~io~An~d-~-s-en ________ _ 

Title: Chief Executive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL_! :2!927562.5 
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may be reasonably necessary m the circumstances to bring such work or activities to a 
conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

c: 

~~--~~--~--~-------
Name: Colin Andersen 
Title: Chief Executive Officer 

L:i.ng Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL _1 :21927562.5 
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This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

c: 

~----~~~~----------
Name: Colin Andersen 
Title: Chief Executive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL _I :2!927561.5 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Rehab, James (ENERGY) 
November 10, 2011 12:46 PM 
Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY) 

Subject: RE: Update on Gas Plant matters 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 10, 2011 

Hi, Carolyn- Here is an update on matters related to the legislation: 

Just spoke to Catherine McNaughton- she knows we'll be sending instructions by end of day, however· she notes 
that (i) their office is closed tomorrow and, due to renovations and weekend, we likely won't see a next draft until 
early next week (Monday). 
Conversation with Myra: The highligl1ts of that conversation were: 

o CLOG (Tom Marshall now retired) felt that there had to be a policy reason [I read as nexus] between the 
proposed Bill to nullify the authorizations, etc. re. Adams Mine and environmental policy. The policy 
rationale ultimately identified was that Government no longer wanted waste to be injected into lakes. 
Myra noted that it would be helpful to find an "energy" policy reason, and Myra and I discussed the 
legitimacy of rationale such as requiring that gas plants no longer be built close to populated areas, 
communities etc. - the notion of amending other legislation to reflect what ever reason is ultimately 
identified, such as the OEBA and the EA, in order to embed these related amendments into the 
appropriate legislation. Creating a policy rationale beyond the Adams Mine Act was intended to assist the 
Crown in fending off ongoing litigation, including trade disputes which might (and did) arise. So far its 
unclear whether these ·ancillary amendments have actually reduced litigation risk for the Crown as the 
one trade dispute that arose appeared to fail on unrelated grounds (failure to identify a US investor)·. 

o Our proposal goes beyond the intended scope of the Adams Mine legislation since MOE did not have 
actual contracts to deal with, but only the extinguishing of previously issued approvals. 

o Compensation issues were quite difficult and challenging- they took time to settle and (from Myra's 
recollection) ultimately landed on sunk costs and did not attempt to compensate for lost revenue. 

o · Other changes could be considered including revisiting the OEB's role in addressing environmental and 
land-use matters (from an energy perspective) in the IPSP- raises iessues related to the appropriate 
scope of OEB authority over environmental matters generally, and in respect of the IPSP in particular. 

Malle- left vm message and sent email, awaiting call-back. 
Resourcing: I may to enslist the assistance of others (David?) in order to address discrete issues- perhaps we 

· can discuss- thanks! 

Carolyn, I'm looking into the IESO approvals question and I'll come back to you on that when I have a clearer answer. 
James · 

From: Calwell, Carolyn (ENERGY) 
Sent: November 10, 201110:10 AM 
To: Rehab, James (ENERGY) 
Subject: 

My instructions, based on the draft received, so far. I'm off the phone if you now have time. 

Carolyn 

This communication may be so!Jcitor/cllent privileged and contain confidential information only intended for the person(s) to whom It is addressed. Any 
dissemination or use of this information by others than the intended recipient{s) is prohibited. If you have received this message In error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Perun, Halyna N. (ENERGY} 

From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
November 10,20111:12 PM 
King, Ryan (ENERGY) 

Cc: 
Subject: 

Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
Outcome of the GS site 

Confidential/Solicitor-Client Privileged 

Hi Ryan, 

We will need to get direction, either to inform negotiations or in the context of legislation, about the outcome for the 
Greenfield site. I have taken a stab at trying to craft an options deck. This is a first cut and isn't in tremendous form. I'm 
sending to you at this point in any event because it needs policy input and because you may well have thoughts about 
other options that could be considered. 

I don't know what sort of timing is in play. I am concerned that we will be asked to show draft legislation in the short term, 
without having direction on this issue, which will mean that the legislation will have large holes. 

I welcome your thoughts and input. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 

1 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
s·ubject: 

Rehab, James (ENERGY) 
November 10, 2011 1:50 PM 
Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY) 
RE: Update on Gas Plant matters 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 10, 2011 

Hi, I spoke to Malle Hanslep, Dep Director at MOF, 
-Although she indicated that she did not have any specific experience on legislation relating to the cancellation of 
contracts, she had some helpful insights including 
-Contacting the OPA to. determine (with precision) who the financiers are, and what follow-on contracts (and parties) 
would be directly effected by the cancellation, and to seek CLOG's advice regarding the extent to which we can cancel 
such contracts, extinguish liability and draft defensive provisions accordingly. 

-This begs the question as to whether I can speak to the OPAabout these issues -perhaps you can let me know 
if and if so, who, I may contact. · 
-she noted that there may be some value in discussing the financial aspects with 10 who has more experience in lending 
arrangements; 
-She mentioned the Hydro One:Directors and Officers Act in relation to theJermination of Clitheroe (previous President 
and CEO of H1) and the H1 Board as another example of "termination" legislation beyond the Adams Mine Act. I am now 
reviewing this legislation in case it provides fodder for drafting, etc.; Malle also mentioned a matter involving Jean Cretien 
cancelling an air port as well as Bob Rae being sued for promising to cancel some kind of reclamation site- I will try to 
follow up on these matters as well, as time permits (I may ask Amanda to assist as her time permits). 
Confidential- Timing: Both Catherine and Malle discussed with me the potential of including this as a Budget Bill item, 
although it appears that this years Budget Bill is quite small and I did not pursue issues with her, leaving that open for a 
further conversation. Neither had any specific information about whether this option was being pursued at the centre. 
-I'll cc you both on the instruction set I provide to Catherine. 
Thanks! 
James 

From: Rehab, James (ENERGY) 
Sent: November 10, 2011 12:46 PM 
To: Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: RE: Update on Gas Plant matters 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 10, 2011 

Hi, Carolyn- Here is an update on matters related to the legislation: 

Just spoke to Catherine McNaughton- she knows we'll be sending instructions by end of day, however she notes 
that (i) their office is closed tomorrow and, due to renovations and weekend, we likely won't see a next draft until 
early next week (Monday). 
Conversation with Myra: The highlights of that conversation were: 

o CLOG (Tom Marshall now retired) felt that there had to be a policy reason [I read as nexus] between the 
proposed Bill to nullify the authorizations, etc. re. Adams Mine and environmental policy. The policy 
rationale ultimately identified was that Government no longer wanted waste to be injected into lakes. 
Myra noted that it would be helpful to find an "energy'' policy reason, and Myra and I discussed the 
legitimacy of rationale such ·as requiring that gas plants no longer be built close to populated areas, 
communities etc.- the notion of amending other legislation to reflect what ever reason is ultimately 
identified, such as the OEBA and the EA, in order to embed these related amendments into the 

1 



appropriate legislation. Creating a policy rationale beyond the Adams Mine Act was intended to assist the 
Crown in fending off ongoing litigation, including trade disputes which might (and did) arise. So far its 
unclear whether these ancillary amendments have actually reduced litigation risk for the Crown as the 
one trade dispute that arose appeared to fail on unrelated grounds (failure to identify a US investor). 

o Our proposal goes beyond the intended scope of the Adams Mine legislation since MOE did not have 
actual contracts to deal with, but only the extinguishing of previously issued approvals. 

o Compensation issues were quite difficult and challenging- they took time to settle and (from Myra's 
recollection) ultimately landed on sunk costs and did not attempt to compensate for lost revenue. 

o Other changes could be considered including revisiting the OEB's role in addressing environmental and 
land-use matters (from an energy perspective) in the IPSP- raises iessues related to the appropriate 
scope of OEB authority over environmental matters generally, and in respect of the IPSP in particular. 

Malle- left vm message and sent email, awaiting call-back. 
Resourcing: I may to enslist the assistance of others (David?) in order to address discrete issues- perhaps we 
can discuss - thanks! 

Carolyn, I'm looking into the IESO approvals question and I'll come back to you on thai when I have a clearer answer. 
Jarnes 

From: Calwell, Carolyn (ENERGY) 
Sent: November 10, 201110:10 AM 
To: Rehab, James (ENERGY) 
Subject: 

My instructions, based on the draft received, so far. I'm off the phone if you now have time. 

Carolyn 

This cominunicatlon may be solicitor/client privileged and contain confidential Information only intended for the person(s) to whom It is addressed. Any 
dissemination or use of this Information by others than the Intended rec!plent(s) is prohibited. If you have received this message In error please notify the writer 
and permanently delete the message and :au attachments. Thank you. 
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Peruii, Halyna N.~(ENERGY) 

From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Importance: 

Malliha, 

McKinlay, Tom (JUS) 
November 10, 2011 2:04PM 
Wilson, Malliha (JUS) 
Wong, Taia (JUS); Scarfone, Janet (JUS); Slater, Craig (JUS); Marsello, Leonard (JUS); 
Compton, Shena (JUS); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
URGENT APPROVAL REQUEST~ OPA Letters 
Greenfield South Power Plant OPA Board letter 10 11 2011.doc; Energy Letter to the OPA.1 0 
11 2011.doc; #21927562v5_LEGAL_1_- Draft Greenfield South Cancellation Notice (ENE 
LSB).doc 

High 

We do not have any substantive comments on the first two letters (i.e., the letter from the OPA to the 
Minister and the Minister's reply). We corrected a couple of typographical nits that are highlighted in 
yellow in the attached re-drafts. 

However, we have some concerns with the two-stage approach that the OPA has proposed in 
connection with the termination letter to Greenfield. It appears that the OPA intends the first letter to 
be a direction to Greenfield falling short of an outright and immediate repudiation of the ARCES 
Contract. However, we are of the view that the language of the letter could be construed as a 
repudiation of the contract by Greenfield if it is to their tactical advantage to do so. Conversely, 
however, the language is vague enough that Greenfield could also choose to regard it as an invitation 
to continue work pending the completion of negotiations, or some more explicit declaration of 
repudiation by the OPA. 

As a result, the first letter might not achieve the main objective of getting Greenfield to stop 
construction work at the site, while still leaving the OPA exposed to a claim for repudiation. For this 
reason, we are not sure why there would be any advantage io using the two-stage process and, more 
importantly, there would seem to be considerable practical disadvantage in doing. 

For this reason, Len, Shona and I think it would be preferable to clarify the proposed letter to 
Greenfield to make it clear that the OPA is repudiating the ARCES Contract and directing Greenfield 
to cease construction activities. We have revised the draft letter to reflect this approach. 

We spoke with Carolyn Calwell (MEl) to get her views on the proposed approach. She was 
concerned that the OPA might want to maintain two options, though she acknowledged that Mike Lyle 
(the OPA's counsel) recognized that there might not be any difference in the substantive legal effect 
of the "two" approaches. She asked whether there was any way to give OPA two options. Shona 
and I indicated that the OPA could, of course, send a letter suggesting more of a "stand still" 
approach in which they request that Greenfield suspend construction pending negotiations, without 
actually repudiating the existing contract. However, we all agreed that this option was unlikely to be 
attractive to either the OPA or MEl in the current climate. 

As a result, Len, Shona and I remain of the view that the preferred approach would simply be for the 
OPA to communicate its repudiation of the ARCES Contract clearly to Greenfield and direct that 
Greenfield cease its construction activities immediately. If you are okay with this response, please let 
us know so that MEl can share our views with the OPA. 



We understand that the OPA will be sending its finalized letter to the Minister of Energy imminently. 
As a result, there is some urgency to this approval request. 

Len, Shona and Tom. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 10, 2011 11:05 AM 
To: Scarfone, Janet (JUS); Compton, Shona (JUS); McKinlay, Tom (JUS); Marsella, Leonard (JUS) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: Letters 

Mike Lyle called to advise that the OPA's preferred language is "not proceeding with the contract", rather than termination. 
Please see the proposed, revised letter from the OPA attached. 

As such, the Minister's letter, which I understood to be in the approval process, needs to be revised to reflect consistent 
language. Please see tracked changes in the attached. The second change is my suggestion to improve the last 
paragraph. 

This language also refiects the language that the OPA is proposing for its letters to Greenfield, also attached. These 
letters will be revised to refer to the government's commitment, rather than decision- you will see a drafting note. 

I understand that the OPA intends to send a letter to Greenfield today, so these letters need to be finalized as soon as 
possible. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person{s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibiled. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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CONFIDENTIAL & PRIVILEGED DRAFT FOR DISCUSSION 

Dear Minister: 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intentionl§_to r~lc;Jcat~_the_pJant as OLJtlineq in_you~_l_~tt~?.r to the OPA. on October 24, 
2011. The purpose of this letter is to ensure that the government's intention is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers genera!ly 
cOntinue to have confidence to invest in Ontario and that gasMflred generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 241
n letter, the OPA commenced discussions with 

Greenfield South. To date, the OPA's preferred approach has been to reach an 
agreement with Greenfield South to stop construction and negotiate an arrangement to 
relocate the plant or terminate the contract. Since then, it has become .. clearerthat 
Greenfield South may not agree to such an approach. In light of this. the loaical next 
steo aooears to be to notify Greenfield South that the OPA will not be oroceedino with 
the contract. -v.¢1-iGA-makes...J.-Effi1-iRa-Hef!4-t-R-&roRH".ast-a-lo§k:l ne:-ct s:ep. -- .-· .. --;~·-·;··-

I wish to assure you that, even after taking this step, the OPA -will seek to continue 
discussions with Greenfield South to arrive at an agreement on appropriate 
compensation. Given our shared interest in ratepayer value, the board would then also 
like to commence a dialogue with you on the most appropriate way to allocate the 
compensation between the OPA and the Crown. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 

' Formatted: Highlight 
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CONFIDENTIAL A:\D DELIVERED BY llc\;\li 

November e, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage I Letter Revised Nov 8/11 

Rc Amended and Restated Clean Energy Supply (ARCES) Contrtlct between 
Greenfield South Power Corporation and Ontario Power Authority (""OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
'"Contract") 

In response to the local community's concerns about the Greenfield South Generation Station. 
the Government g_!· 0nL:1ri~,:_.has committed t-mllde~tl;,-t"-d-ecision-lt;-.;..:rn-;..-l=ht.'--Gctubel'--2--1-r~-0-1-l 

letter-on-ly-e--x-pFeSS€s-lln~ n ten tio n:S,n ot-u~£1-ee-i-s-ion" _; IHt w-e-'r'-e-r,-it----'r'f-nui<J-p re-ft:r-11 bl€"-for-th-is 
lett e-F-t o--c-on t nin---th is--stt'O n-:,_<e-1'---s-t a temen t-o f."GOVl'-f'n men t·-d i t'ec t ion ;---if-t h is--s-ta te me-n t-en n-be 
s-ttpf}e-r--H>d-.1-to relocate the plant,.. __ :--+H~-i-h~-GPA_:~-X-F~t-i-n-u-i-nt:,H~c;-ir-e--·hTr&.t4--F:rHl';1S.l---;~~r:ce!nt:E-t 
ts---1-eFnti fuH-e---~h."-f=fiHff-'J et---H n--d-.ft~ci-1 ~'---h:;;TH~~~~F!cW---<2-GH-t:O:J:·:·t----·l {"'r- il-- L':iSi-\-i-1-7~ :+---2-~.l:--i+·i~r ... ~•~ 
\tc:,_~a-tiO!'r-:---l.--i'--tht~"!t'-HCg01-i-:.l{i-f>·i1~--2-f-L'··H-t.>hUt:·t:'·0"~f~J~-l-he-()f.'..,.\--\-Vi-f.l--Ht+i··j'H'-..:Jt."-<:!~d--;•.·~\-h--!ht:-(::_·0t1<·i'-<!t:'·~~ 

_,\cgl_[,lin:.!l~J-IH--!ight----rl-i:..the- .. nhL':-"ce-,---rhe OPA d.9 ... l;i. not wish to l}~!:L_wilb __ JQ_~(:mltr:u.:t :m;J 
requests that you cease all further work and activities in connection with the Facility (as defined 
in the Contract), other than anything that may be rensonably necessary in the circumstances to 
bring such work or activities to a conclusion. 

It is the OP A's continuing desire negotiate terms of a new contract for a f2ci\ity in a different 
!ocation__;_m,Lirr_thm rl'_g~t_r__J_~~-ili.mllinue to be il.' ___ ~:DxlJ~lC1 with Y<''ll 

This letter constitutes Confidential tnrom1ation (as such krm is de lined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

c: 

------
Name: Colin Andersen 
Title: Chier Executi\'e Officer 

Lang Michener LLP 
Brookfield Place 

---~---~---~---- ----
Formatted: 5p:_ace After: 6 pt 

Formatted: Font: Bold 

Formatted: Normal, Indent: Left: 0", First 
line:. 0", ____ ~~-a~~ -~fte~; _§_pt __ 
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Attention: Carl DeVuono 
Fax: 416-304-3755 

- 2-



==~ 
'("='~ 

~ ...... 
pr."""~ 

i'"''"-'9 
r . 
r=~ 

--=i-'"¥'""•1 

f-JReHf~ l'-k~--f,eHtJ.rJ 1 (,'X t'f--1...:;.,.:, FJ-18 Fi:ri-i-8.9 

-2-:2.-""' 5 Ln-ke*fH'e---fJ-h.:ih---\-\\:!'i i--:-f; u i-! .,;:----4()-{,.) 

+oR-JM-i:H-P~\.l~·V ::~_:; 

Stage II Letter Revised Nov 8/11 

Re-----~--Arlk!td..:>t-l----fHH:i-----P.-..:~iill12t-i---G~-enn---l'~rH.'Fg:r---Suppl:,.--t~,.,-R-(:,·.ES-f-(,-(!\l-iFac-t--b-et'o"c-.£:i.:!n·-Gree!1{-i-t"-iti 

Set• t-h----1 1 ow-er-- (;..oFt-:>tJf-:..1 t-i tlE-iHif~ Pn hl Fi-e-! !..,__,_,_.,.t:r--,\-lii ht +f-i t-y-(-"-:(.) P-A.-'-.'l---t-i,t-1 e;_~-a~--n! -ApFi l 1 J.. ,---.,2~-i(-h.:;,l+hl 
-:!-!-Tlt:Rt~t!--<:: ~~-d-Ft'St-H-i:t'J-;:b----;;::;..\=---f.,.-:j-;;r <:::·lt-l-{l~-{-J: ~~-t-lci-,:-.:~f:t7f-!! l'il 1! j2) 

~:--(__2J't+•O~t."'-f·lfHT.-gF<:f~h-----::'-\-.--!J-·f\ic--(.:_hJ-F-il IT---n j'tj~H=lf>T-i 2-l,__,_ ... \. F: Fi 01 t--i-0-t'r----i:Ol-i-1----;-\-:---G--t+ l:::_l-dt-j +~Pt.Jffig-----f:l-!Hh-2 

t:'-f-:"·"-'-HIH:i-~J!l;,;'l~-g-i+'i D-g--f~5t'-iiH-!~&-hl-itg-t~-!+-J~-h:> F:-.j 

:-\-= 
!; :: ;"~f;t? rtF-<;~ t-·J 0Sj! ~!-€-A h,_~ .... q .. p----,-\_:_~ t'+-1-tf----:-i<CH t-t·n--::".::-l-:-t':+l----,'-.,:_<:l-;· t-Fn-b<:'f- iS>-;----;\: f-!+.---wt:1-f~"'-i :T---<.":.£!i-'i-t-~!--';-H-~~t=:!fi 

~i-r-.=eltfidtl--.<;,t~U!.J:i-(~i-~fH:'-F?.-t--i{""Fr-~t:!!·H,?;'J~---,.-\-+-tt---F-Su--l-t--;---i-H--HFt:ie-f------h.'i:'----!..i-.,;_h')-·i:'.·."t· .. -....'l-ll1..,;~~;_-c!1-t~i-t-h----lJ-1~? 

(-:;~ •}V0ff!·!-HC:Fri-:.; ... ~,3-11'HB-~!-rne n H J c,_'-i ;;..i,Jn :H <.:.--rdt-h.'-il k-G r.,;en i~ e 1 d-~SE·H-t-i:r--{;.,:.n cr;l t i C•l <··-:'Still i-oF;~--\Yi! -a Fe 
ad-•.-i·:i·1-n--g---:-c-tn .. Hh r:+---t-J1-t.·'---() P-.-\--v-,-i-1 i-H>t·twn,;:-se<--1-----Y,.. ~:tl:i-t~v.: .. (:._,!: l-st-G-1..,. 

(~Ji-t-~";-\'o:': rnhL'F-·-<Z'! ;--2-lH---i--,--------t+k'---(~-P-:-'-\--.;r> ... ' H{- ·)"·t':U-ct-l-...•t-U•r--l'-'-. pr ~~,;i-n 8---i h·-t:\{;1 ..;~ t'l.'---·i.•3--Ft·H.;,; h-- il;--H-!H!-H2-l 

-2-?""{J0i-Fr0HH-i:'"· ·1-L'l'Hri-Hi! i-f'---·ih._,___G-f' ~-, i-f'ik-'t-a .'-1t+--tK'f.t!-f:fi-! K ~-{ t' f-Jl ?-:1 ··r•l:---ii--Ht.' \--'r---t'0Fi-!;W~'-!:-~~''~·'··-+-h:J-8-l-.i-l-y--i-A-tl 

tJ-i-ff~H."-H-i.--l.t:>e--;r..i-t':H-)-,-----:j:f;l-----{-J:-d-h ... "-;----'.-\-12- ·loti':--;:{~--;;-()~ E't.:'::-1-----.!-l::J '>-! {:l -~R-'~0--7'.4B-·i i 1 · i~ F{>,:! Ud·i--'c-B------+t-i."k"-1-!--i-.tti-iJH...;, 

t-!c-;.;::-i-te-f)H-F--he-s-~~~) Fb·.--- c\ -,--tl-- ·FCSU-~ l·:--iH--HrJ L"-f-;i:~r·-·i.~..;-:~") -U.._+-t;_:.; hi .:..h' i H· - '1'.- i-t1--; -· -t h:e----z ~·,:0-\' t'-f!-'cH'i:':i;Y:;-; 

cr•n1in~tnknH_-d~ci;;i,··n-i--t+• r~:.'k:t"Oi!t- (~!r-ccnfie1J S~..>u:h (;i.'ll~:.'F<~tit.-·n- Sid!i,Jn, • . .:,-e-H.r.:> <tt:l,cic; ing .. -y; )U t!·,,~; 

th.:: -OP--:\ .. will-n:'+-prEH2L'l:.'J ~"i-iill-·il-1'...'---( t::nlrnct: 

~}n--_;...,..tY.:'emb-: .. '1-'-- ·<® ~----·2 0- l- l-, · ·l·h c .-(J P-:\ . -sd'' t·--y P\, .... .;:" ... ).;_-t-kr-----e;.. f' c-t'S-:. i-n-g--·i h· --d~-:- if-l'"-··~+--·-h!Ci\0 ~-J~a--mlihri1{ 

2fri..-'-0i1':'<-"i-i~h7--{!:?-Ffl-1 !-!1-i1 \ -0--·J~..c- .. -(."{''i'i-l-F;K+----d:!-1 i.-l----IEg;,H~·Ul-; • .'-h'T-1-J'l-:'-t:J i :_-&---H,:c•.r,.--,-"':'i-H:·;: :..:: -i~:'r-.l--·i~i;.:C-i1 i f-y-- i !'l----3 

(~~-fr0r..o n t --!,,,_=-tH i on,-----Tl-1-.:'----- (..;} P-. .; -----<; I:-<t;>-- r-1.:'"9_ 1~..:·!': t~ d- -th~~ r-y ..,~ t·-t '2d"t:-- ,-; H---l i.-lith ·.:r-->,1_-nfk-- --ztJ ;J ...... ::-:.7-!- i -'<'-flo-i-t'·.;-- ~~n 

<-'-J-nn \?,_ 'tit•H .. ·-r.' i i-h .. th e--F=ac i-~i-t-y-----(--;~-"- -di.' i~ nc'ti--1~ :-----t-h ::-----{~_::"~ n 1 i'i-lC t~\ ; .. ---ol.~1t:' F_:t I 'd!'l ----.: nyt~t ing- ·i h-ii t--rr:<:y -h 0 
r-e;--:-;-nfl*t;~ • .:....i~CI.Oe-..;-; 2!')-'-----~Fl------l-:h. t"----8f 1..'-L'--R~:-;~ i: lhc~..:-+e~br~-;-T: ..:_-::.-t',; h· .. ·l \- \'W~:-------r=~r-----d-8:-~-'-~H·i e:,----\ ._., -il--0i"·;J~ ... =+. ~-:!-i-f<11: -n-: 

t!att.~;---\'.·~-hi!-\·t'·-nfl:--hcen·-·ii-hle·-itJ-·::ng_,i::~e-y;.-~tt .. ·in·prto•<-fb..:.'if-'d:·+H:>g-o\i--a::i""-!-~-:'-(~-,-;~-i:t'--,--·dF--h'::'-:'-t .. ·~t:t=.Jrt:i---i::Hd 
i:\t>,.;pi-!0--Ed-F-~f~-qth':-s-i-·:--+.-'cll'~-'-7----,-;;.:,,_!-!fil-Hf-i--tg---i!!"i-(;r-.;:(-n+l,,'-ifd \Hui-4--G<2!-1"-'EJ-t~~:tH------.\--:JH-~·Jn:-..-\...;- ..... i! .... -r6U !t-,----in 
t';rtl~:'i'-----!*~r---· --n,.;~;...:;;-~s ('l--- ·t'-t• rr:-.-~:Oh-1~-t-\\~~!-A---t~>t'-------- (itJ-,.t""H! i 'l-h..'fl i _: ..,.,:.:..~:r·n ::ri-;. -;:;;,_~!: ;--------1-•k·,_:~-" ! ~=·;~1---{·t't-·-- i" c·k--<•..:-a ~·:' 

(i Fh"-H-!-ft.' !·J+~-H:H .. f:---<---i-2 Fl-2l'" t if·•i ' ..... s~ d'·i-t-H ~~ w~'--i!-F~----d·A-~--f:-: i71~-- ~--i':-tH h~· H~=h:· CW--\-· -~ \- i ; L ·l H: it·-r• h-)-'2-t:•.:d --'A'-1 t; ~---.;.-~;-.:' 
(-:(-li'll·Fi--<i.'~-;· 

;"f"-tJ ~j-:-f ~-t::~'t'l-~:OfC:---i-tT ··l~ ?:_:-;f.::~.~, • !:__~··:'li: !'-----,) ;;hgri-T-i• ~ ih-· -1 0-------l 1'-i; t~-g;:~-t <;""--<~ ; y---- d <i i h-:.1i' .. --::;-::,--t":.~,., '::-\: i'! ~--~·i'dfn--...:Ji r._--(~) p --;-\- ~..; 
1

---- \.,,) f]~c-i-.;-t, ;;; .. -F:tO+--l-\--'-;-J r t: ''-" <::-0~ l· \"' j i-~1 · ! l", 1.:'---f-:>r.-i-t ht<..:-" l.--;·-!·h·:' · (;tP-c \-+-.;:';-j-i:l ~h2""--;J, ,_:,-:----:~~>H---..' 1:' ,;:-: t..~-!-!--f~:-:~·lt o,::F++;.f-h-----d-!-T> .i 
t:C·L~ ~--il-i-c;;--i-n--,:'•3Hi~l'·,;"·t ~~ Hl \'-· ; l i1 . ...:J:•.' .. f .. :;i~'-i l-i !·Y ~-:--:.;- ._!,_,.fi i'J·~',j --i fi ---~ i:~--\::;Fn !-Fc:-o'':-l·. · ,.,;-i;er :..:..-,;~-:-: ;-;;.;~,~h-i n g ·l. ~l-H 



'(j 
Q) 
bi) 
Q) 

F""""'l 
;o F=\ 

> • i""""'9 

~-
~ 

c2} 

-4-

mH)-he .. --·Fethom:bly-n-et:t:s~n-i'Y--i n--t-he-e-i-rHJ-rH~l an-~;.'~;.;-t·a --br·i n~~._._~t !121':---'<~"'erk--Qr-·-ih:'{ i·'ri t~t'r-t o---a 
GPHt'-i-tbi-e!-1-:-

~-ha!tg-;\.!-!t.'-Ht:-H1-"t'--b-b:-12 

B Ft:>\'+.-f-i-e- itf-P-IaR 
-h'L!-Hrty-5-tFCe!:-&t-t-i-tl' 25 OlJ 
~l-erurHt>,-()rHtHio---\J-.5-J-2~r:; 

At-<-..:-!-H-f.en-:--f::.ilf-i.--.9~\'-trt::H-t:• 
-!=t~:.'~·(•-:1(-"+-.'-'1?..:5 



(\ ) -,\~:.... ~P-.,. 
',,JJ,) 
(t -~ 
-.,.j,...J' 

t'~.q 
"'1-"""-~ 

·~ 
j • ...--•"' 

f.i-r-e\:'it-l-l e-h:l--,S.f::'iH\~;...-R1'-"'t.~f-(::Z-tff!':-'fP+fen 
2 2 .:;:.fta-!no~h fl!'e-B-P::i h--W-~t.,.--::S-H-i1 e---l--1-ll-l 
~r:or+Jf-1-tB--G-.~\.~-\L.}-;:.; 

Single Letter Revised Nov 8111 

g._'-------.,.-\ mcHd~-d~a l':t.:i--R es h! t-ed .... (::\ ~ c:R---[~ F;t:-r-g-:r·--St!ftpi-~--{ -.-;-R{~ @;'7--G6n-~Ft:E+ -h,;:·l-w l!E-!1 --G t'i?enfi-d d 
-&::rut-A--P-~-:w-cr-{~;q-k;nH-inr!:--;.trH.1- OnhH'id- P\iwe-r-/H.ltlKtFii-y+·..:-pp.._.·V-~) d8Jcd-a:;--•;+l:_-:\t=+i-i-l-}._ .... :2{-itl-5--i~n-J 
,:-!f!t'-ficl-eA--;;nt4.:--s1-rtted--~--{:'-i~\lr:tt..__+.--l.--f.-.-~~\-lY·th~~'~~+R.d2J 

! B-Fi.'~j'~t\-!i-:'i-.t.:'---!-2- .. ~ \-K"---h.4.--'f!) .: 0 !B-f'i'fl.;!-:!':~Ty2.-:'--tt!i=n::l'-fi1'.;--d ~)f\H-i.---the-(--:tF""'t.'·H-li-.3 f, :J--S+-,l--i t-l-J. -(; en-e~H-1~~- o:,:;.~;H-1-fH-h 

rh..:.---fft:lri.'-r-n!-F:-t:nr !-1,!..,_---8"m'H~He"H·ffiB ... -l-t?-th-=.'--<te8-:Tidn-}{--,~-:nJ.:..--.+t'H.."---(h-.:.l..·3ht."-'" 2~--q ... p.--\....:H-H~-;::.r.-!. y 
c--.:-prc-;;-se5 ·-an- .'.~int-cm f,m o:,. .. -not-a---:!dc-loi:;ion:.~-:--llDWL'ver,-·-it- 'o':'HU 1 i.:l_ .. pre i-~Fahlc-.f~•r--1\1 i.; -le!ter-tr•- CPn t~l in 
th i,;--~1-rongcr- SI·Rt13fi1C\\l· ·0 f ·GD\·ernmen i · d i:r..cc!itlfl:;~ if ·t-h i . ..; .. -~flll:l' !1-1t'fli--<:-an- he--SU j)j-10f!--0d: \ {{> · Fl' ~l>Ci!tl' 

!·h'-.-'--f-..!-i'i !-H:---A--:'i-ii--H.":'<H·lt:--t~'1t---G-f.!..A->Jri.~l--!!Bt-;·1i"Bi:.~€.'-:'d--\i-'ftfHF. t'-lri-)fli-f--i.~£'1.-i·\·--i-·H-h-2--·~}p..,..\~ ·-2t:l·l t-f~it±i Fig
t.~":?..-il:c-·!-L'.....;:cn-8;--mo-tt;d~Hgre!..""-lrlt:-HH-tH-~-Ftl1i-n-d!&t~~1Fl·~-f~K·I-,:1n•J-~.:..?IiiE-t--id·H-i:'i-..._,.j:....?.--+!C-~':--..._"'"-t''P.-ti'il<2-t 

fi IF··::r--t+J.__"-f.Ht-:,· : !+-:±-t:ii-A~tt:'n!:..\;:~t-at-i,Cl! 1-:-

Ti 1.: rd S>-f -c:-i-n---\.1-g l l~·e-f--yo-u-r-c rh i i ~<': ~~ ,-,n,..; ---10- ·li"r!~i-ga i e-an y--~t a n ta-<;:-es- -F l':->ti I ~+n g·--i=l+•n t --t 11-,-:-- f;) p..,. \-~ 
de ·::~~tun--t~ l-Tt-+-+.';~pFf)(:t: t:d---~;':'-i th-tl=:-e-- f:\~H!-i'ii£ !,.-t4 h:'·-{.,-)! 1 A-rcqnire o.- -t-h a!~ ~.-(lH--t"-t:'::!s-;:- .. -n-1 \-fun h.;.'!~-·,\· H·h~ ~ n J 
G-£--;..i.;_..-~ri-c,...;---i-n·---.: trJ·H~fft-i-H'M~-\:t-;-!1-c--l~it'"i i tt-y-+-;j:r--dt.>-J'H ,cJ--i·l·r-+~re--.f:onrr-d-)-:---t :1-he l~-t-hH Fi--<!Fr:r-; h i:~-E- ti7tH 
;~ lfi :.·--he-~+•..::a-s,'m ahl~:- .. Ht::t"-.::·~-iii:li'-7 ·--in-- ~~ ;c,--vittH A5t ,;-ni.:'C-:i· ·-t-o- -~>r·in g·--:" uc \ t --- '.:..'-C•rk- ..... w-c:t."~l ,..; b·t-1~-\ •)-·-n 



-:~ 
~ ... 1 

f~""~ 
-"'' !-"" 

0 

c-: --bnrs.,\..Ht-lrt:n-t'f-h-bP 
B-ff!f>~-fi c;;./,~-P-l;:ttH.' 

4--.\-l---B-a~-t-rtc!-:-S.tlih.~?l.iJ.J 
=:~:tlftJfH':)~:;)nfnrft:Y:J..?.J ..... ;;q.:_.: 
A-H-eH-fft':~n--;--(2ai~-D~~~i--lf) 

1-..:;,:\-:--+!-f).....;o , .' ~ ff.-9-

- 6 -



Draft: November 10, 201·1 

CONFIDENTIAL & PRIVILEGED -IN CONTEMPLATION OF LITIGATION -DRAFT 
FOR DISCUSSION 

Dear Mr. Hinds: 

In response to your letter of [date] and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, l am writing to 
acknowledge the OPA's efforts to negotiate with the developer of the facility, Greenfield 
South Power Corporation, with an aim to achievirig a satisfactory resolution.o.f. 
conc€rnino the Mississauga site. The government remains committed to having the plant 
relocated. 

l have given careful consideration to public statements, correspondence to the 
· government and resolutions of the Council of the City of Mississauga. While full 

recognition must be given to rate-payer value and the fair treatment of contractual 
counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OPA's decision to t-er..mirtate-not 
proceed with the contract and any other appropriate commercial and other steps that the 
OPA must take in seeking to stop construction of the gas plant at its current location. 

The §BY-ef-fl-ffieflt-i-5-Fe&f:leneir;g-te-HAi~Be-circumstances in Mississauga are unique, The 
government remains committed to a strong, stable supply of electricity for Ontario and 
continued support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 



' 



From: 
Sent: 
To: 
Subject: 
Attachments: 

Privileged & Confidential 

Calwell, Carolyn (ENERGY) 
November 10,2011 2:42PM 
Perun,. Halyna N. (ENERGY) 
.Letters 
Greenfield South Power Plant OPA Board letter 10 ·1·1 2011 (f).doc; Energy Letter to the 
OPf\..1 0 ·; 1 2011.(f).doc 

In expected final form, as discussed. The Minister should review the record prepared prior to signing the proposed letter 
to the OPA. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person{s) to whom it is addressed. Any 
dissemination or us·e of this information by otflers than t11e intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete tile message and al18ltachmen\s. Thank you. 
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CONFIDENTIAL & PRIVILEGED- DRAFT FOR DISCUSSION 

Dear Minister: 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which t11e Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now tile sole counterparly. The Board clearly understands that the government's 
inlen lion is .to. r~lo~at.,. th.,.pl~nt ~s. ()U.tlin_et:J.ill.Y.our I etter t()Jh~ .CJ f' 1\. o.n . .O.cto.bf)r .24, .. 
201'1. The purpose of this letter is to ensure that the government's intention is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides bol11 fair treatment to the counterparty and 
Ontario ratepayers. We also thin]{ it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24°1 Jetter, the OPA commenced discussions with 
Greenfield South. To date, the OPA's preferred approach has been to reach an 
agreement with Greenfield South to stop construction and negotiate an arrangement to 
relocate the plant or terminate the contract. Since then, it has become,.clear.that 
Greenfield South may not agree to such an approach. In light of this, th8-f09iCaf·next·-
step appears to be to notify Greenfield South that the OPA will not be proceeding with 
the contract. 

I wish Ia assure you that, even after taking this step, the OPA will seek to continue 
discussions with Greenfield South to arrive at an agreement on appropriate 
compensation. Given our shared interest in ratepayer value, the board would then also 
like to commence a dia!oguo with you on the most appropriate way to allocate the 
compensation between the OPA and the Crown. 

llool< forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 

_ .. --· -[Formatted: Not Hlghllgllt 





CONFIDENTIAL & PRIVILEGED -IN CONTEMPLATION OF LITIGATION -DRAFT 
FOR DISCUSSION 

Dear IVIr. Hinds: 

In response to your !eUerof l'lovember 10,2011 and in recognition that community 
opposition to the Greenfield South Generation Facility is ongoing and well documented, I 
am writing to acknowledge the OPA's efforts to negotiate with the developer of the 
facility, Greenfield South Power Corporation, with an aim to achieving a satisfactory 
res o I u lion . .C9. CJ~~-Crl ]11_9 _ !~_!?_ M i_~?.i?_E; ~ ug ~ _ ~ lt!?_· _ !~-~. 99_'-:~.CCI.ITI ~rl t f!:J_rn ~ l rl~ _cq rl! m tt~ ~g_ Jq .. 
having the plant relocated. 

I have given careful consideration to public statements, correspondence to the 
government and resolutions of the Council of the City of Mississauga. While full 
recognition must be given to rate-payer value and the fair treatment of contractual 
counterparlies, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OPA's decision to not proceed with 
the contract and any other appropriate commercial and other steps that the OPA must 
take in seeking to stop construction of the gas plant at its current location. 

The circumstances in Mississauga are unique. The government remains committed to a 
strong, stable supply of electricity for Ontario and continued support of those making 
investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 

( 
---------··-···---·-----------

.- formatted: Not Hlgh!Jght j 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 10, 2011 2:48PM 
Lindsay, David (ENERGY) 

Cc: 
Subject: 

Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Letters 

Attachments: Greenfield South Power Plant OPA Board letter 10 11 2011 (f).doc; Energy Letter to the 
OPA.1 0 11 2011.(f).doc 

Privileged and Confidential 

As discussed, we understand !hat the OPA is sending their letter to the Minister today (sounds like it's already arrived). 
The "OPA Board" letter attached is what we expect it to look like but as the OPA held the pen on this one, there may be 
differences. The Energy Minister's letter (also attached) is still in approvals at MAG. We have advised MAG of time 
pressures 

Before the Minister signs the proposed letter to the OPA, the Minister should review the record prepared. That record will 
be delivered soon. 

Jfafytw 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person{s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Than I< you. 
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Perun, Ha!yna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
November 10, 2011 3:14 PM 
Wilson, Malliha (JUS) 
Calwell, Carolyn (ENERGY) 

Subject: FW: URGENT APPROVAL REQUEST- OPA Letters 
Attachments: Greenfield South Power Plant OPA Board letter 10 11 2011.doc; Energy Letter to the OPA.1 0 

11 2011.doc 

Importance: High 

Hi Malliha- We'll need to know about the "Energy Letter to the OPA" by 4 p.m.- the main change from yesterday's DAG 
approved version is that as the word "terminates" the contract is removed from the proposed OPA letter to the Minister 
(i.e. instead it's the OPA will not be proceeding with the contract...), the Energy letter mirrors the new language and refers 
to the OPA's decision "not to proceed with" the contract. 

Please let me know if we have the go-ahead on this version. CLOG did not have any substantive comments on this letter. 

Jfafyna 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

1 





Draft: November 10, 2011 

CONFIDENTIAL & PRIVILEGED -IN CONTEMPLATION OF LITIGATION -DRAFT 
FOR DISCUSSION 

Dear Mr. Hinds: 

In response to your letter of [date] and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, I am writing to 
acknowledge the OPA's efforts to negotiate with the developer of the facility, Greenfield 
South Power Corporation, with an aim to achieving a satisfactory resolutionp_f_·······--·-- ___ .. --·{Formatted: Highlight 
corlCernirfq the Mississauga site. The government remains committed to having the plant ======'------____) 
relocated. 

I have given careful consideration to public statements, correspondence to the 
government and resolutions of the Council of the City of Mississauga. While full 
recognition must be given to rate-payer value and the fair treatment of contractual 
counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OPA's decision to terminate-not 
proceed with the contract and any other appropriate commercial and other steps that the 
OPA must talce in seeking to stop construction of the gas plant at its-current location. 

The §evernmen-t-is-re&f39AGin§-te--tlAifiBe-circumstances in Mississauga are unique. The 
government remains committed to a strong, stable supply of electricity for Ontario and 
continued support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 





CONFIDENTIAL & PRIVILEGED -DRAFT FOR DISCUSSION 

Dear Minister: 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now th~? sole counterparty. The Board clearly understands that the government's 
intention 1§_ to. rE)Io~atE) _the .P.I~nt ~s. ()U_tlinecl.ill.Y<J~r _l_etter I() _thE) .Clf'A. o_n_()_ct()_bE)r _2_4, .. 
2011. The purpose of this letter is to ensure that the government's intention is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and-that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24th letter, the OPA commenced discussions with 
Greenfield South. To date, the OPA's preferred approach has been to reach an 
agreement with Greenfield South to stop construction and negotiate an arrangement to 

·--j Formatted: HlghUght 

relocate the plant or terminate the contract. Since then, it has become ~C:rEiifeF that _____ .. ---·1. Formatted: Highlight 
Greenfield South may not agree to such an approach. In light of this, thi!io.gicai.rieictu ~~==-==-'----,..,--,.-----· 
step appears to be to notify Greenfield South that the OPA will not be proceeding with 
the contract. -wA-ieR-makes-t-eFmiRatieA-Gf-.4Ae-eeAtFaet-a--iegisai-A8*t-st-e~ Tl~s ~eeffi..G.f 
.Qires-ter-s-is--J.:her:ef.e;:e-seel.;.-ip,g--~~IB-Gever-r...'"E-eAt:s-su!}l3GFt-in-takl-ng-tl:tls---s-t.eF~; 

1 wish to assure you that, even after taking this step, the OPA -will seek to continue 
discussions with Greenfield South to arrive at an agreement on appropriate 
compensation. Given our shared interest in ratepayer value, the board would then also 
like to commence a dialogue with you on the most appropriate way to allocate the 
compensation between the OPA and the Crown. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 





Perun, Halyna N. (ENERGY) 

From: Rehab, James (ENERGY) 
November 10,2011 4:27PM 
King, Ryan (ENERGY) 

Sent: 
To: 
Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Greenfield South - Questions 

Privileged & Confidential/ Solicitor & Client Privileged 

November 10, 2011 

Hi, Ryan- In connection with our conversation, here are some questions we need your assistance with: 

1. Confirmation of .site/municipal address: We have it as "Lot 3, Concession 1, in Municipality of Mississauga, 
municipal address: 2315 Loreland Avenue; 

2. Description of project: Currently, the description for the project reads: ""project" means the Greenfield South 
Power Project undertaken by the Corporation on the site" and site has a description related to the above
noted land description/municipal address;- are there any other elements of the P.roject which you wish 
us to capture as. part of the "project"- e.g. any related facilities, equipment, buildings, lands or 
structures not necessarily captured by the balded language above but which you want us to capture in 
order to cease or halt activity? 

3. Other stru"ctures on, improvements to, the land-
a. Do ybu want to (i) maintain the structures that are both related and unrelated to the project? Do you just 

want those structures unrelated to the project? (fencing, lighting, storage buildings on site that are not 
directly project-related - not sure what they'd be but we put the question forward .. Put another way, 
should land be completely cleared or remain "as is" at the time construction ceases. 

b. Electricity-related equipment/installation- do we know what transmission-connection or other eguipment 
are now on-site? Is all such equipment to be removed? · 

c. Are there other structures on adjacent property, on the street ( hydro poles, sewer/water manes, etc.) 
which need to be dealt with? (removed?); 

d. Confirm whether our approach of leaving all municipal services (electrical, water, sewage) in place to the 
extent those services have been provided. Can you assist in helping us confirm whether such services 
are now in place? 

4. Remediation of the land: in line with the above, is it the intention that the land be returned to its "pre-remediation 
stage" or will the construction simply be expected to cease and the land left "as is" (e.g. with the partial 
construction-related improvements remaining). If the latter, this will likely form part and parcel of "sunk costs" 
where there might be some salvage or alternative use value that the developer might be expeCted to provide for 
itself (e.g. to sell to another project-developer, to return to the supplier, to put to an alternative use (doubtful) -I 
gather any salvage value would be quite low but we have to consider). 

5. Currently, the legislative draft differentiates between the "generation facility" (e.g. turbines, equipment, etc.) and 
the "land" (real property) on which the generation facility is located. This is to reflect the fact that the turbines and 
equipment may well be relocated to another site, and the site put to an alternative, more environmentally benign 
use. Let us know if at first blush this approach causes any problems from the information or policy instructions you 
have for us at this time. Obviously we understand that the policy is still maturing. 

6. Financing- did the OPA or any other entity (e.g. the Crown) provide "up front" financing that needs to be repaid to 
the Crown? On this point, we understand that the main financiers are "EIG" and "Credit Swiss"- can you confirm -
are there any additional lenders? 

7. · Follow-on Contracts: The main contract between the OPA and Greenfield South Power Co. is obviously the main 
target. However, significant liability will arise under the many follow-on contracts including with sub-contractors, 
contracts for equipment, installation of gas line and provision of natural gas, other related suppliers. Is there any 
policy decision on whether or not to compensate suppliers for the loss or termination of those contracts? (We will 
be looking at these issues closely with CLOC but your directional advice at this point is important for us to keep 
the Bill moving forward). Termination of all contracts can give rise to several types of liability including (i).liability 
for sunk costs which we are addressing; (ii) liability for lost revenue (no instructions yet- can you confirm position 
on same?) (iii) liability based on the penalty/default and other discipline provisions contained in the follow-on 
contracts (do you have any policy instructions on whether these are to be addressed? Of course the positions 

1 



Energy takes may have to be modified once we run the issues and the drafts of this Bill by CLOG who have to · 
consider wider Government implications). 

8. Note re. Dateffiming: The current draft uses "April 12, 2005" (which is the date of the restated contract entered 
into between the OPA and Greenfield South as the trigger date). We are exploring whether we need to take the 
date back further (e.g. date at which the RFP was issued). Do you have any thoughts or instructions on this?· 

Kind regards, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Flcior, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged apd contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use df this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: Rehob, James (ENERGY) 
November 10, 2011 4:49 PM Sent: 

To: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
FW: Greenfield South - Questions 

FYI: Client reviewing questions/issues- hope to have something back soon in order to further drafting. 

From: King, Ryan (ENERGY) 
Sent: November 10, 2011 4:44 PM 
To: Rehab, James (ENERGY) 
Subject: RE: Greenfield South - Questions 

James, I've provided some answers to Rick for review. Will communicate after receiving his input. 

From: Rehab, James (ENERGY) 
Sent: November 10, 2011 4:27 PM 
To: King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: Greenfield South - Questions 

Privileged & Confidential I Solicitor & Client Privileged 

November 10, 2011 

Hi, Ryan- In connection with our conversation, here are some questions we need your assistance with: 

1. Confirmation of site/municipal address: We have it as "Lot 3, Concession 1, in Municipality of Mississauga, 
municipal address: 2315 Loreland Avenue; · 

2. Description of project: Currently, the description for the project reads: ""project" means the Greenfield South 
Power Project undertaken by the Corporation on the site" and site has a description related to the above
noted land descriptionJmunicipal address;- are there any other elements of the project which you wish 
us to capture as part of the "project"- e.g. any related facilities, equipment, buildings, lands or 
structures not necessarily captured by the balded language above but which you want us to capture in 
order to cease or halt activity? · 

3. Other structures on, improvements to, the land-
a. Do you want to (i) maintain the structures tl1at are both related and unrelated to the project? Do you just 

want those structures unrelated to the project? (fencing, lighting, storage buildings on site that are not 
directly project-related - not sure what they'd be but we put the question forward. Put another way, 
should land be completely cleared or remain "as is" at the time construction ceases. 

b. Electricity-related equipment/installation- do we know what transmission-connection or other equipment 
are now on-site? Is all such equipment to be removed? 

c. Are there other structures on adjacent property, on the street (hydro poles, sewer/water manes, etc.) 
which need to be dealt with? (removed?); 

d. Confirm whether our approach of leaving all municipal services (electrical, water, sewage) in place to the 
exterit those services have been provided. Can you assist in helping us confirm whether such services 
are now in place? 

4. Remediation of the land: in line with the above, is it the intention that the land be returned to its "pre-remediation 
stage" or will the construction simply be expected to cease and the land left "as is" (e.g. with the partial 
construction-related improvements remaining). If the latter, this will likely form part and parcel of "sunk costs" 
where there might be some salvage or alternative use value that the developer might be expected to provide for 
itself (e.g. to sell to another project-developer, to return to the supplier, to put to an alternative use (doubtful) -I 
gather any salvage value would be quite low but we have to consider). 
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5. Currently, the legislative draft differentiates between the "generation facility" (e.g. turbines, equipment, etc.) and 
the "land" (real property) on which the generation facility is located. This is to refiect the fact that the turbines and 
equipment may well be relocated to another site, and the site put to an alternative, more environmentally benign 
use. Let us know if at first blush this approach causes any problems from the information or policy instructions yo1.1 
have for us at this time. Obviously we understand that the policy is still maturing. 

6. Financing- did the OPA or any other entity (e.g. the Crown) provide "up front" financing that needs to be repaid to 
the Crown? On this point, we understand that the main financiers are "EIG" and "Credit Swiss"- can you confirm

·are there any additional lenders? 
7. Follow-on Contracts: The main contract between the OPA and Greenfield South Power Co. is obviously the main 

target. However, significant liability will arise under the many follow-on contracts including with sub-contractors, 
contracts for equipment, installation of gas line and provision of natural gas, other related suppliers. Is there any 
policy decision on whether or not to compensate suppliers for the loss or termination of those contracts? (We will 
be looking at these issues closely with CLOG but your directional advice at this point is important for us to keep 
the Bill moving forward). Termination of all contracts can give rise to several types of liability including (i) liability 
for sunk costs which we are addressing; (ii) liability for lost revenue (no instructions yet- can you confirm position 
on same?) (iii) liability based on the penalty/default and other discipline provisions contained in the follow-on 
contracts (do you have any policy instructions on whether these are to be addressed? Of course the positions 
Energy takes may have to be modified once we run the' issues and the drafts of this Bill by CLOG who have to 
consider wider Government implications). 

8. Note re. Date/Timing: The current draft uses "April 12, 2005" (which is the date of the restated contract entered 
into between the OPA and Greenfield South as the trigger date). We are exploring whether we need to take the 
date back further (e.g. date at which the RFP was issued). Do you have any thoughts or instructions on this? 

Kind regards, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibiied. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Silva, Joseph (ENERGY) 
November 10, 2011 5:47PM 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Letter to OPA Keele Greenfield Nov 2011 .doc 
Letter to OPA Keele Greenfield Nov 2011.doc 

H'l- as discussed, here's the draft document. Carolyn- I'm sure you'll do a read-over, but just flaggin 
that the signing date needs to be entered (it says November XX). Should it get signed over the 
weel<end, we need to tal<e a copy for our records (as you !<now). Thanl<s a million. 
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__ ....,. [l;iinistry of Energy 

Office of the Minister 

<1 1
h Floor, Hearst Bloc!< 

900 Bay Slreel 
Toronto ON M7A 2E1 
Tel.: 416-327-6758 
Fax: 416-327-6754 

November XX, 2011 

Mr. Jim Hinds 
Chair 

fl.iinisif:.re de I'Er.ernie 

Bureau du ministre 

4n etage, t§difice Hearst 
900, rue Bay 
Toronto ON M7A 2E1 
Tel.: 416 327-6758 
T Edec. : 416 327-6754 

Ontario Power Authority 
1600-120 Adelaide Street West 
Toronto ON M5H 1T1 

Dear Mr. Hinds: 

In response to your letter of November 10, 2011 and in recognition tilat community opposition 
to the Greenfield South Generation Facility is ongoing and well documented, I am writing to 
acknowledge the OPA's efforts to negotiate with the developer of the facility, Greenfield South 
Power Corporation, with an aim to achieving a satisfactory resolution concerning the 
Mississauga site. Tl1e government remains committed to having the plant relocated. 

I have given careful consideration to public statements, correspondence to the government 
and resolutions of the Council of the City of Mississauga. Wl1ile full recognition must be given 
to rate-payer value and the fair treatment of contractual counterparties, as suggested in your 
letter, in light of the strong and persistent opposition to the plant, the government supports the 
OPA's decision to not proceed with the contract and any other appropriate commercial and 
other steps that the OPA must take in seeking to stop construction of the gas plant at its 
current location. 

The circumstances in Mississauga are unique. The government remains committed to a 
strong, stable supply of electricity for Ontario and continued support of those mal,ing 
investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley 
Minister 

c: David Lindsay, Deputy Minister 
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Perun, Ha•.yna N. (ENERGY) 

From: 
Sent: 

Wong, Taia (JUS) 
November 10, 2011 5:50 PM 

To: 
Cc: 

McKinlay, Tom (JUS); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Slater, Craig (JUS); Scarfone, Janet (JUS) 

Subject: RE: two letters to Greenfield -clean 
Attachments: #21927562v5_LEGAL_1_- Draft Greenfield South Cancellation Notice (ENE LSB) (7).doc 

Here is what we just sent up. As Malliha mentioned, please see DAG's comment below. 

From: Wilson, Malliha (JUS) 
Sent: November 10, 2011 5:40 PM 
To: 'Halyna.Perun@ontario.ca'; McKinlay, Tom (JUS); Calwell, Carolyn (ENERGY} 
Cc: Slater, Craig (JUS); Scarfone, Janet (JUS); Wong, Taia (JUS) 
Subject: Fw: two letters to Greenfield - clean 

Sent from my BlackBerry Wireless Device 

From: Brown, Meredith (JUS) 
To: Wilson, Malliha (JUS); Wong, Taia (JUS) 
Sent: Thu Nov 10 17:38:50 2011 
Subject: Fw: two letters to Greenfield - clean 

See dag's comment. 

Sent using my BlackBerry device. 

From: Segal, Murray (JUS) 
To: Brown, Meredith (JUS) 
Sent: Thu Nov 10 17:37:58 2011 
Subject: Re: two letters to Greenfield - clean 

Seems fine. Dates need be checked Within letters 

Sent from my BlackBerry Wireless Device 

From: Brown, Meredith (JUS) 
To: Segal, Murray (JUS) 
Sent: Thu Nov 10 17:31:30 2011 
Subject: FW: two letters to Greenfield - clean 

Attached is tl1e first letter. 

From: Wilson, Malliha (JUS) 
Sent: November 10, 2011 5:30 PM 
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To: Brown, Meredith (JUS) 
Cc: Wong, Taia (JUS) 
Subject: FW: two letters to Greenfield - clean 

From: Wong, Taia (JUS) 
Sent: November 10, ZDll 5:29 PM 
To: Wilson, Malliha (JUS) 
Subject: two letters to Greenfield - clean 
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CONFIDENTIAL 

November~, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage I Letter Revised Nov 8/11 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
Greenfield South Power Corporation and Ontario Power Authority ("OPA") dated 
as of Apl"il 12, 2005 and amended and restated as of March 16, 2009 (the 
"Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, 
the Government has committed to relocate the plant. It is the OPA's continuing desire to reach 
mutual agreement to tenninate the Contract and negotiate terms of a new contract for a facility in 
a different location. If these negotiations are not successful, the OP A will not proceed with the 
Contract. 

In light of the above, the OP A requests that you cease all further work and activities in 
connection with the Facility (as defined in the Contract), other than anything that may be 
reasonably necessary in the circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 
-N~m_n_e_:~C~o~l7in~An~d~e-rs_e_n ________ _ 

Title: Chief Executive Officer 

c: Lang Michener LLP 
Brookfield Place 

LEGAL_] :219::!7562.5 

181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 



CONFIDENTIAL 

November •, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage II Letter Revised Nov 8/11 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
Greenfield South Power Corporation and Ontario Power Authority ("OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"Contract") 

[NTD: Choose paragraph A, B or C (or an appropriate variation on A, B or C) depending 
on the circumstances giving rise to the Stage II Letter.] 

A. 
It appears that despite the OPA's letter sent to you on November e, 2011, work is 
continuing on Greenfield South Generation Station. As a result, in order for us to act 
consistent with the Government's commitment to relocate Greenfield South Generation 
Station, we are advising you that the OP A will not proceed with the Contract. 

B. 
On November e, 2011, the OPA sent you a letter expressing its desire to reach a mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in 
a different location. To date, we have not been able to engage you in productive 
negotiations despite our best efforts. As a result, in order for us to act consistent with the 
Government's commitment to relocate Greenfield South Generation Station, we are 
advising you that the OP A will not proceed with the Contract. 

C. 
On November e, 2011, the OPA sent you a letter expressing its desire to reach a mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in 
a different location. The OP A also requested that you cease all further work and activities 
in connection with the Facility (as defined in the Contract), other than anything that may 
be reasonably necessary in the circumstances to bring such work or activities to a 
conclusion. To date, we have not been able to engage you in productive negotiations 
despite our best efforts and despite our request, work is continuing on Greenfield South 
Generation Station. As a result, in order for us to act consistent with the Govenunent's 
commitment to relocate Greenfield South Generation Station, we are advising you that 
the OP A will not proceed with the Contract. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's 
decision not to proceed with the Contract, the OP A requires that you cease all further work and 
activities in connection with the Facility (as defined in the Contract), other than anything that 

LEGAL_] :21927562.5 
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may be reasonably necessary m the circumstances to b1ing such work or activities to a 
conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

c: 

------~~--~-----------
Name: Colin Andersen 
Title: Chief Executive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL_1:21927562.5 



Single Lette1· Revised Nov 8/11 
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Perun, Halyna N. (ENERGY) 
""' =>-

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 10, 2011 6:00PM 
Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Letter to OPA Keele Greenfield Nov 2011.doc 

Thanl<s, Joseph. I will do as you advise (if necessary). 

Carolyn 

From: Silva, Joseph (ENERGY) 
Sent: November 10, 2.011 5:47PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: Letter to OPA Keele Greenfield Nov 2.0ll.doc 

Hi- as discussed, here's the draft document. Carolyn- I'm sure you'll do a read-over, but just flaggin 
that the signing date needs to be entered (it says November XX). Should it get signed over the 
weekend, we need to take a copy for our records (as you know). Thanks a million. 





·. 

Perun, Halyna N. (ENERGY) -
From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
November 10, 2011 6:07PM 
Perun, Halyna N. (ENERGY) 

Subject: FW: two letters to Greenfield -clean 
Attachments: #21927562v5_LEGAL_1_- Draft Greenfield South Cancellation Notice (ENE LSB) (?).doc 

This letter is in the form proposed by the OPA, with the OPA's placeholder referring to the government's action inserted to 
refer to "the government commitment". 

Perhaps the best course is for you to respond to Mike's message to you yesterday indicating that the proposed letter from 
the Minister to the OPA (which has not yet been finalized with the Minister) says the "government remains committed to 
having t11e plant relocated". The letters to Greenfield should track that language. 

Carolyn 

From: Wong, Taia (JUS) 
Sent: November 10, 2011 5:50 PM 
To: McKinlay, Tom (JUS); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: Slater, Craig (JUS); Scarfone, Janet (JUS) 
Subject: RE: two letters to Greenfield - clean 

Here is what we just sent up. As Malliha mentioned, please see DAG's comment below. 

From: Wilson, Malliha (JUS) 
Sent: November 10, 2011 5:40PM 
To: 'Halyna.Perun@ontario.ca'; McKinlay, Tom (JUS); Calwell, Carolyn (ENERGY) 
Cc: Slater, Craig (JUS); Scarfone, Janet (JUS); Wong, Taia (JUS) 
Subject: Fw: two letters to Greenfield - clean 

Sent from my BlackBerry Wireless Device 

From: Brown, Meredith (JUS) 
To: Wilson, Malliha (JUS); Wong, Taia (JUS) 
Sent: Thu Nov 10 17:38:50 2011 
Subject: Fw: two letters to Greenfield -clean 

See dag's comment. 

Sent using my BlackBerry device. 

From: Segal, Murray (JUS) 
To: Brown, Meredith (JUS) 
Sent: Thu Nov 10 17:37:58 2011 
Subject: Re: two letters to Greenfield -clean 
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Seems fine. Dates need be checked Within letters 

Sent from my BlackBerry Wireless Device 

From: Brown, Meredith (JUS) 
To: Segal, Murray (JUS) 
Sent: Thu Nov 10 17:31:30 2011 
Subject: FW: two letters to Greenfield - clean 

Attached is the first letter. 

From: Wilson, Malliha (JUS) 
Sent: November 10, 2011 5:30 PM 
To: Brown, Meredith (JUS) 
Cc: Wong, Taia (JUS) 
Subject: FW: two letters to Greenfield - clean 

From: Wong, Taia (JUS) 
Sent: November 10, 2011 5:29 PM 
To: Wilson, Malliha (JUS) 
Subject: two letters to Greenfield - clean 

'• 
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CONFIDENTIAL 

November Ell, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage l Letter Revised Nov 8/11 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
Greenfield South Power Corporation and Ontario Power Authority ("OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"ContJ·act") 

In response to the local community's concerns about the Greenfield South Generation Station, 
the Government has committed to relocate the plant. It is the OPA's continuing desire to reach 
mutual agreement to tenninate the Contract and negotiate terms of a new contract for a facility in 
a different location. If these negotiations are not successful, the OPA will not proceed with the 
Contract. 

In light of the above, the OP A requests that you cease all further work and activities in 
connection with the Facility (as defined in the Contract), other than anything that may be 
reasonably necessary in the circumstances to bring such work or activities to a conclusion. 

Tins letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 
------~~--~-----------
Name: Colin Andersen 
Title: Chief Executive Officer 

c: Lang Michener LLP 
Brookfield Place 

LEGAL_ I :2192756:2.5 

181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 



CONFIDENTIAL 

November e, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage II Letter Revised Nov 8/1,1 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
Greenfield South Power Corporation and Ontario Power Authority ("OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"Contract") 

[NTD: Choose paragraph A, B or C (or an appropriate variation on A, B or C) depending 
on the circumstances giving rise to the Stage II Letter.] 

A. 
It appears that despite the OPA's letter sent to you on November 411, 2011, work is 
continuing on Greenfield South Generation Station. As a result, in order for us to act 
consistent with the Government's commitment to relocate Greenfield South Generation 
Station, we are advising you that the OP A will not proceed with the· Contract. 

B. 
On November e, 2011, the OPA sent you a letter expressing its desire to reach a mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in 
a different location. To date, we have not been able to engage you in productive 
negotiations despite our best efforts. As a result, in order for us to act consistent with the 
Government's commitment to relocate Greenfield South Generation Station, we are 
advising you that the OP A will not proceed with the Contract. 

C. 
On November 411,2011, the OPA sent you a letter expressing its desire to reach a mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in 
a different location. The OP A also requested that you cease all further work and activities 
in connection with the Facility (as defined in the Contract), other than anything that may 
be reasonably necessary in the circumstances to bring such work or activities to a 
conclusion. To date, we have not been able to engage you in productive negotiations 
despite our best efforts and despite our request, work is continuing on Greenfield South 
Generation Station. As a result, in order for us to act consistent with the Government's 
commitment to relocate Greenfield South Generation Station, we are advising you that 
the OP A will not proceed with the Contract. 

Therefore, in light of your obligations to mitigate any damages resulting from the OP A's 
decision not to proceed with the Contract, the OP A requires that you cease all further work and 
activities in connection with the Facility (as defined in the Contract), other than anything that 

LEGAL_ I :21927562.5 
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may be reasonably necessary m the circnmstances to bring such work or activities to a 
conclusion. 

This letter constitutes Confidential Infmmation (as such te1m is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

c: 

------~~~~-----------

Name: Colin Andersen 
Title: Chief Executive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL_! ;2 !927562.5 



Single Letter Revised Nov 8/11 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Perun. Halyna N. (ENERGY) 
November 10,2011 6:37PM 
'Michael Lyle' 
Calwell, Carolyn (ENERGY) 
two letters to Greenfield 

Attachments: Draft Greenfield South Cancellation Notice (ENE LSB) (7) (5).doc 

Privileged and Confidential 

Hello Mike- the attached letters are in the form proposed by the OPA, with the OPA's placeholder referring to the 
government's action inserted to refer to "the government commitment" (highlighted in yellow). The proposed letter from 
the Minister to the OPA (which is with the Minister for review and has not yet been finalized) says the "government 
remains committed to having the plant relocated". So we request that the letters to Greenfield track that language. We'll 
let you know about the proposed Minister's letter when we know more. Thank you! 

:J{a(yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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CONFIDENTIAL 

November~, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage I Lettet· Revised Nov 8/11 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
Greenfield South Power Corporation and Ontario Power Authority ("OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"Contract") 

Inresponse to the localcom;nunity's~oncemsabmit the Greenfield South Generation Station, 
th() Ooverom.::nt has <::qmJI1iJ:ted. tote)qs~t~tli:ep)aut. It is the OPA's continuing desire to reach 
mutual agreement to terminate the Contract and negotiate terms of a new contract for a facility in 
a different location. If these negotiations are not successful, the OP A will not proceed with the 
Contract. 

In light of the above, the OP A requests that you cease all further work and activities in 
connection with the Facility (as defined in the Contract), other than anything that may be 
reasonably necessary in the circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONT ARlO POWER AUTHORITY 

By: 

c: 

------~~--~-----------
Name: Colin Andersen 
Title: Chief Executive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL_\ :21927562.5 



CONFIDENTIAL 

November e, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Stage II Letter Revised Nov 8/11 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between 
Greenfield South Power Corporation and Ontario Power Authority ("OPA") dated 
as of April 12, 2005 and amended and restated as of March 16, 2009 (the 
"Contract") 

[NTD: Choose paragraph A, B or C (or an appropriate variation on A, B or C) depending 
on the circumstances giving rise to the Stage II Letter.] 

A. 
It appears that despite the OPA's letter sent to you on November e, 2011, work is 
continuing on GreenfieldSo~thGenerationStation. Asa result, in order for us to act 
consistent with t\le Qoyertimept's COJDII1itil1ent to relocate Greenfield South Generation 
Station, we are advising you that the OP A will not proceed with the Contract. 

B. 
On November e, 2011, the OPA sent you a letter expressing its desire to reach a mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in 
a different location. To date, we have not been able to engage you in productive 
negotiations despite our best efforts. As a result, in order for us to act consistent with the 
Goveminerit's commitment. to relocate Greenfield South Generation Station, we are 
advising you that the OP A will not proceed with the Contract. 

C. 
On November e, 2011, the OPA sent you a letter expressing its desire to reach a mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in 
a different location. The OPA also requested that you cease all further work and activities 
in connection with the Facility (as defined in the Contract), other than anything that may 
be reasonably necessary in the circumstances to bring such work or activities to a 
conclusion. To date, we have not been able to engage you in productive negotiations 
despite our best efforts and despite our request, work is continuing on Greenfield South 
Generation Station. As a result, in order for us to act consistent with the Government's 
comrpitrnent to telo~ate Greenfield South Generation Station, we are advising you that 
the OP A will not proceed with the Contract. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's 
decision not to proceed with the Contract, the OP A requires that you cease all further work and 
activities in connection with the Facility (as defmed in the Contract), other than anything that 

LEGAL~! :21?27562.5 
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may be reasonably necessary m the circumstances to bring such work or activities to a 
conclusion. 

Tllis letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

c: 

~~--~~~~----------

Name: Colin Andersen 
Title: Chief Executive Officer 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 

LEGAL_! :21927562.5 
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From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November ·1 0, 2011 6:40 PM 

To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Sutject: RE: two letters to Greenfield 

As per my earlier discussion with Carolyn, the draft letters currently say "t11e Government has stated its intention to 
relocate the plant". We are still awaiting word on whether a letter can be sent tonight. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1 GOO 
Toronto, Ontario, M5H 1 T1 
Direct: 416-969-6035 
Fax: 4"16.969.6383 
Email: m ichael.lyle@powerautlloritv.on.ca 

This e-mail message and any files lransrnilled with it are Intended only for the named recipient(s) above and may contain informalion that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not ltle '1nlended rec·lpienl{s), any dissemination, distribution or copying of this e-rnail message or 
any files transmitted with it is strictly prohibited. !I you have received this message in error, or are not the named recipient(s), please notify the sender irnrnedialely 
ami delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named reclpient(s), please notify the sender immediately and delete this e-mail message. 

From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2.@ontario.ca] 
Sent: November 10, 2.011 6:37PM 
To: Michael Lyle 
Cc: Calwell, Carolyn (ENERGY) 
Subject: two letters to Greenfield 

Privileged and Confidential 

Hello Mike- the attached letters are in the form proposed by the OPA, with the OPA's placeholder referring to the 
government's action inserted to refer to "the government commitment" (highlighted in yellow). The proposed letter from 
the Minister to the OPA (which is with the Minister for review and has not yet been finalized) says the "government 
remains committed to having the plant relocated". So we request that the letters to Greenfield track that language. We'll 
let you lmow about the proposed Minister's letter when we know more. Than I< you! 

Jfa/jtlfl. 

Halyna N. Perun 

1 



NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (446) 325-6684 I Fax: (446) 325-i784 
BB: (446) 674-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

2 



-- ·--·-·--····----···-· ... -- ... :. ____ ,_, __ 

Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: , 

Rehob, James (ENERGY) 
November 10, 2011 7:48PM 

• MacNaughton, Catperirie {JUS) 
. Perun, Halyna N, (ENERGY); Calwell, Carolyn (ENERGY) -
'Instructions; Greenfield South Bill , . · · _ · 
JPR Instructs 1A (Nov 1 0-11) based on gov2'o11 046 (Greenfield South Power Project) 
e01PW.doc 

· Privileged & .Confidential Legal Advice I Solicitor & Client Privileged · 

November10, 20H 

Good evening, Catherine! I hop<;J you had a terrific tong weekend! I attach 'what are my first(very 'rough and bare) 
instruction!'\ on your very good first draft of the abovi3-noted Bill .. The password is the same as that first assigned to this 
file, and I will send this to you again out of an abundance of Ca!Jtion. 

Please feel free to contact me on (x.56676) should you wish to discuss. I will also leave you with my home telephone 
number and cell number below, in _case you should need it throughout this project: 

-Home: (905) 426-7839 (Ajax) 
-Cell: (647) 218-3964 

Thank you!· 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Brarich 
in Bay Street, 4th Hoar, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-32ij-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contafn confidential information only intended for the per'son(s) 
to whom it is addressed. Any dissemination or use of this information-by others than the intended recipient(s) is 
prohibited. If you have received this message i_n error please notify the writer and permanently delete the message and · 
all attachments. Thank you. · · 
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l~CEM . ''· , 

GreenfieldSoutli Pmyer Project Act, 201:1, 

EXPLANATORY NOTE 

to follow 
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(OLC ckafter's·notes and questions are incluiloid)JNTD'.JPR:\Catherine;. T:Wmited.'to get 
you something back to work with' by euii•of.day Friday {todav), but have very little .bv way 
of policy direction at the moment. \"ltat follows is a bare start, andi hope to have further 

· insfructions for -YoU on tbe maD.V verv good qtieStiOns you raisC-~_ . However,_ in order to . 
keeP things moving: here are -my first set of instructionS~ ':Thanlt'.You fOr·. your· assiSthnc·e·-~ ~,- .. 
. with vet another Energy Bill, Catherine! James] 

. ' j 

Bill 2011 

Ari Act to Terminate the Greenfield South Power Project in the City ofMississauga 

Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of 
Ontario, ·enacts as follows: 

Definition 
1. In \his Act, 

"'Contract" fntd-tor: could also consider. as.-an alternative. "Agreement" ... !. means-the· 
agreement dated as of Aprill2. 200~ and amended and restated as of March 16. 2009 between 
the Comoration fntd-jpr: ifthis definition is usefUl. I'm l10f sure l1!hether drafting protocOl 
a/lon;s me fa refer to tile term "Cotporation" be/Ore (even i(;ust before) it has (lechnictillv) 
been defined Td love to /..tww the anSwer. however. as this has actually come up in other 
drafting lor me befoi-i!.l and Ontari? Power Authoritv relating to the proje.ct 

"Corporation" means Gr.eenfield South Powei Corporation; e'Fre.qch") 

"projecf' means the Greenfield South Power Project u;,dertaken by.the. Corp~ration oil the site 
(do we include related servicing or the water mains_ thafare not on the actUal site but 
which may hllve been put in?) !NTD-.JPR: Catherine. thanks for identil};ng but for 
now.no- do not attempt to address municipal senices already at the site or to be 
installed as the site will be redeveloped]; ('"') · 

"site" means the real property that is part of Lot 3~Concession 1 in the City of:Mississauga 
known municipally as 2315 Loreland Avenue; ("French") -is this au accirrate description 
of'the land? (taken from the cert. of approval) !NTD-JPR: This appears correct to us 
·based.on the information 'l-Ve have now \Ve'.re \¥working with clients to fltrther 
confirni and be back to vou on this. I 



ii 

·Are there any other structures/improve;nents to the iand unrelated ~o.the project or 3J!Y 
part of the construction for the project that will be allowed to remain on it? .Was the Ial!d 
serviced before: the project or as part of the project? The new water mains on the street? : 
Are they in?. Do they stay or are they to be taken out? Do we include them as part of the 
"project"? Is there anYthing else that is not on the acto a!. site but should beinduded in the 
description of the- project? JNTD..iPR: Great Questions, C3thei-ine~ nnd we're seeldng 
clarification frmu our clients on .these issUes now.] · · · · 

For the moment, I have differentiated between the real property and the project onit'in 
case you need to tal.k about each separately re remediation of the site, stopping the project, 
etc. [NTD-JPR: ThiS seems like the appropriate approach for now.] · 

Prohibition on continuing construction of the project 
2, (I) If, on orbefore the day !Iris section coines into force, the Cmporationhas not ceased 

- consttuction and other activities on the site related to the construction of. the project; the 
Corporation shall ensure that the construction and1 othel." activities on the site related to the 
construction of the project are stopped [NTD.JPR: will !Iris langua~e ensure that the . 
construction <'stops~· aDd does not "restart'; or should we consider }anguae.e whlch sneaks to the 
developer '"-fmd-.... no lomier/never·again proceedlremaffi- ing or restarting t1Je construction 
work on this site .... "] and the following actions <rretakenWithin the time specified by the 
Minister [ntd .. jpr: perhaps the balcizce o{the prdvisiOn enSures the Ongoing cessation of all , 
construCtion and related activities thanks fOr considering tMS point./ and in a manner. that 
complies with all applicable laws (any municipal by·laws affecting removal and 
remediation?): 

1. removal of all improvements to the real property fonningpart of or to be used in 
connection with the project. the generation distribution and the transmission of 
electricity? fNTD-.TPR: I've added reference to "generationn and '~distributionn·in 
order to capture anv generation or distribution eazlipment which mav be on-site or 
ultimatelv reauired in order to-connect the generation tl1cilitv to the transmission 
svstem- I'm just not c"erlain yet- what equipment is necessarily "Out of scope'·'. (Wlzat 
happened to the new water mains ldOE approved? [NTD-JPR: see/dng instructionsl 
Are they in? Do they stay? Was the land serviced bifore the project? fiztd-ipr: Don 't 
f..?W11' vet. Catherine- rv·e're still wor/..'ing to conflrm.l If not, do they leGve the 

, services? /tlTD-JPR: anv Tnunicival sen,ices Cll1Tentlv on-site are not to be distw·bed 
or dismantled Cat /east this is the current thinking)] Were-trCmsmiSsionfacilities in. 
yet? Who owns them?) may need to indicate just whGt you want removed. Need· 
lmzguagefor this. {NTD.JPR: Stillw 

2. remediation of the site? !NTD-JPR: Have seilf queries to clients and awaiting 
instruction-on same.! 



3. relqcation of the proje~t to somewhere else-or will that be handled outsjde the, 
Act? fNTP-JPR: This is still bein·g considered at MO-and beyond; as I understm1d: 
thillf!S./ - . . -

How do you want the above described. Need-Ii:Dgo.re1atiilgio "Uitdeveloping'' ani!'' 
remediating the land. JI'I"TD-JPR: I've qtierried the clientS--'no specific instructions ·just 
nOw- I'm ex3ni.iniug Part XV .1 of Environmental Protection Act. to see if a:DyJanguage_ . · 
can be drawn from-there. May look at !Vlining legislation as welt! If you want to 
legislate a detailed list of things to be done, it can be made• a schedule to the Act, .Do we· . 
cross-reference to any existing legiSI3tion· governing rCmedi'ation.? · 
r:NTI)-JPR: Catherine. I've added reference to "'Cornoration".to-s~ 2(2) in order-to ensure we 
capture the Cornoration as well as any person involved in the construction of the proj-ect 
Same , · 

(2) Despite the Contract/ Agreement and any other agreement or other arrangement-to which 
the cornorntion or a pers9n is a party,: the Coiporation or person shall cease engaging-in 
activities relating to the construction and. development ofthe project; (placeholder" Do we· 
need to espressly tell the contractors and trades to put down the tools [nld-mr: vesl or - · 

·leave it up to the _Corporation~ INTD-JPR-- If you haVe sOine language for us to· cOnsider, : 
perhaps we can start out by being e:mlicit regarding the trades.-.].If c_orpOi"atioil t~lls them
to stop, results in breach of contraCt with the contractors? fNTD-JPR: Yes, verv likely this 
would resu1t in breach of cOntract in manv of-the foUOw-ou Contract-scenarios -·-we will 
need to have a pi"ovision which CoverS "bre3ch of contract" and I oi "'contractu3l 
interference"- CLOC is being and will continue- to be consulted in order to address, these 
issues. j 

Exception . 
. (3) Nothing in this section prohibits theCmporation or any other person from taking such· 

.I reasonable action as may be necessary to prevent theft of or damage to persons or-property aod. 
to prevent safety risks.in connection with the-project _and the site. (Don't want to stop them 
from taking any necessary action to keep the site safe and prevent loss. or injury. NTD
JPR: We would like to also cover risks associated with occupiers' liability -lnclmling-) 

Revocation of approvals relatiilg to the project 
3. (!) Thefollowing ani revoked: · 

I. Certificate of Approval Number 2023-7HUMVW issued December_! 0, 2008 under 
section 9 .of the Enviromnental Protection Act to the Cmporation in respect of the 
project. 

2 Amended Certificate of Approval Nmnber 2098-76NYD issued September 4, 2008 
under Part V of the Safe Drinking Water Act, 2002 to the Corporation. 

lNTD-JPR: Catherine. Tm still researching the 1Vfzmicipa/ law and ap,jroi:als isszies- i can onlv 
offer the "begirmingn of a provision 6vfzich could be rev/aced witlz more e.:'Cact 

~ - \ 

( 
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language or "niore svecific references. once I have better infOnnation· (aild more hailds . 
to ·help me with this!} Z ···--------m------~----------·-------~-------~·-----------~---------~------~------------->~-~ ~{ Fommtted: Foilt: Italic: ) . 

3. · Any approvaL permission or authorization grantecL in connection \V:ith or to the site .. 
by the Municipality oflviississauga; including but not limited to any approvaL , .,, . 
permission or authorization granted urider the Planning Act or tlie JV.funicibal Ad." . _.- ,; _ ... _. -- .. ___ . _ ·--· . . 
2001: · · · · . - _- ~>'~1Formatted:·Fontitalic -- "'--------------------------------------------~----------------------------------------,-------·--------------- .. •' - '' ·- - '-'- ' ' . 

4:3.. Any :eermissiefl;-annrovaL pennission . .fle.e.B:s&eF-authorization o:f license related to 
the site, the Proiect. the generation facilitY. as the case.may be. as mavbe specified in , ,,- . -. ·< i-
the Regulations: fntd-ipr.; does this.raise the speCtre of an wiauthorize.d sub- . .. ,_ ''"'-~:-::.::.:-:- .. :_;,.,,:;.:;_;,: <:= -~- .i 

delegatiOn? (Hen;,; the Vlll clause?t_.-----------~--------------------------------------~---~------~----~-~.:d Fo_rma_tte~:--~~-n~ I~nc, , \·' 

Building permit issued by the City? Was. a development plan approved.for the site? A , . · 
rezoning? !NTD-JPR: Need to address these issues for next draft] 

Termination of agreement 
· 4,. The agreement dated .S of Aprill2, 2005 and amended and restated as of March 16, 2009 

between the Corporation artd Ontario Power Authority relating to tjle project is terminated aS·of ·, : 
November x, 2011 !NJD-JPR;·.the date oftermination is tobe tied to the timiaa of the OPA's 
written notiCe of i.ts intention tO repudiate tbe contract. As I understand things, tlmt timing is 
imminent although I don't know tbe exact date at which it is to occur.). (retroactively?. 
Deemed never to have been entered into-or just tCrminated- on RoYal assent or·an earlier 
date?) Did OPA or :my other government entity provide financing up-fron~ that needs to . 
be repaid to the Crown? [NTD-J:i'R: Great question! Our infonnation is no, the 
corporation arranged for all of its own financing.] If so, is it·to be. ded:ucted from the 
compensation~ sedion 6? [NI A as E1r as we know at this juncture.) 

Should the bill terminate any of the agreements/contracts the Corporation entered.into 
relating to the project to protect the Corporation from bre~ch of contract actions and for 
liability for future payments under the contracts for.wOJ:k not yet done1 INTD-JPR: Yes, 
it should- particularlY with respect tO suppliers of equipment, trades~ sub-contractOrs for 
constrUctiou,:contrllcts for the Provision of seriices_(constructiOn of natural gas j?ipeline to 
site a:rid prm-ision of natural gas to the sitel. The contractOrs-arC'JQsing futu_r~ profit frO_m 
finishing the rest of the project, !NTD-JPR: \Ve don't'vet have full instructions on 
whether or not future or lost profits are to be addressed,- It maVIle thatthev will be 
addressed thrOugh the compensation prnvisions developed-in future drafts, aud once the 
policy is settled. For now, I've only receh•ed clear instructions to pro·vide for 
compensation of "sunl\ costs" I The Corporation may als~ be in breach ofits.terms of 
borrowiiig for the project ifit ceases constr':Jction a~d may be subject to penalties if it 
repays the lenders. -[NTD-.JPR: We'1·e aware d:f this issUe but have more work to do to 
resolve- we~ve bad some discussions with l\1alle Hanslep at IVloF, although they were not 
conclusive -\Ve'rc considering cOntacting IO to help us with language wllich might address 
ccin1pensation for this issue-. ass1Iming the policv Clients (arid CLOC) wish us to. address 
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tliis .. J Better lllinds than mine will !mow mote about these risks and how they should be ,-
handled. 
We inav want to hav~ ~ provision·\vhich 1-egu.i.tes or e.nstu·es·that·the Corporation pav. its 
owns-itppliers (e.g. for their reasonable stmlt costs). PeT haps this i!i ·ruso something that 
.must be includ-ed in tlte compensatimiurovisions. 

I 
Extinguishment of causes of action 

5. (1), A:ny cause of action 1hat exists on fue day this section comes into force against fue 
Crown in· right of Ontario, ~member or former member of the Executive Council~ or an 
employee or agent or fotmer employee or agent of fue Crown in right of Ontario, 1he Ontario 
Power Aufuority or any employee or agent or former. employee or agent of Ontario Power 
Aufuority in respect of fue project or fue site is hereby extinguished. 

Same 
(2) No cause of action arises after this Act comes into force against a person ieferredto iil 

subsection (I) in respect offue project o,i fue site if the cause ofaction "'ould arise, in whole or. 
in part, from anything fuat occurred on and after September 13, 2004 (ntd-ipr: this is the date 
that the original RFP !Or Clean Energy Supply (read a.S "'ha'tural gas generation,) r~t·as 
issued.[Aj)~iJ5-(date of first agreement or should this be earli~r?) and before tbi.s 
section comes into force. fNTD~JPR: We're wOndering wl1ethE:rthe Phrase ~'in respect of the 
Pioject or the site', is sufficient to CaptUre all-manner of risks that could arise.in·telation to the 
cancellation of the power plant- it appears to be a great Start, but we're still considerihg 
whether anything further might be required- anv thoucl1ts you may have would be gratefully 
accepted- thanks!) 

[ntd-jpr: Catherine. could you provide· us with a Provision \vbich addresses. a requirement for the 

·.,; 

.. : .: ... ,:·. 

,.y_ 

Corporation to compensate its own suppliers? (those with.whom it has entered into a. contract : ·,_ ·,_ ~:. ·· 
with in relatiOn to the development of the site or:the Project?) This· is just some rough language 
for you to cOnsider.]· . . ; ., :_.-:-::;::.: ·. __ .,,,,,,;,_ .. , ... 

. •·. 

{2.1) Despite subsection (2), a cause ofntay. nrise between a person.:uid.the Coroorfitimi.~.>~dc:F.::o:::•m::;•:c":::.ed::'.::Foc::";::".::·Bo::;''"-. ~='c~~~---,J 
where the Corporation hns received conmensation under section 6 but faits .to compensate. · .. · · .. · 
in accordance ·\'rith section x, a persori with.whom the·COrooration has entered into a 
contract [which has been terminated by.· or frnstl·llted.bJ•. this Actl, {NTD-JPR: !(this 
becomes unworkable m· umvieltfj:. we'lllzandle it another·H·,av if tire policv is to attempt·to • \ .··. -!· 

safeguard the rights of the Corporation's own· sUpoUers.l_ ................... -...... -............ ·----···----~-····-1 Formatted: Font Bold 

Enactment of this Act 
(3) Subject to section 6, rio cause of action arises against a person,feferred to in subseCtion 

{1), and no compeosation is payable by a person, referred to iil subsection (1), as a direct or 
indirect result of the enactment of any provision of this Act 

_,. .· ·' 
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Application .. 
(4} Without limiting the generality 9f subsections (!), (2) and (3), tl10.se subsections ajlply to . 

a cause of action in respect of any agteeme~t, or.in_respect of any represe~tatiop. or other ....
conduct, that is related to the project or the site,, 

Same 
(5) Without limiting the generality of supsections (I), (2) and (3), those subsections apply to 

· a cause of action arising in contraCt, tort, restitution,_ trus.t, fiduciary obligations or ollierwise. 

Legal proceedings 
(6) No action or other proceediog shall be co=enced or continued by any person against a 

person referred to in subsection (I) in re.Spect of a cause of action that is extinguished. by 
subsection (!}or a cause of action that, pursuant to subsection(2) or (3), does not arise. 

Same . 
(7) Without limiting the generality of subsection (6), that subse9tion applies to anaction or 

other proceeding claiming any remedy or relief, .including specifip performance, injunctiOn, 
declaratory relief, any form of compens3tion or damageS, or any other remedy Or relief. 

Same 
(8) Sub~ection ( 6) applies to actions and other proceedings co=enced before or after this 

section comes into force. 

·No expropriation 
·· (9} Nothing in this Act and nothing done or not done in accordance with this Act constitutes 

an expropri"ation or injuriouS affection forfue purposes of the E:'C]Jrojwiiltions Act or otherwise at 
law. · 

Compensation 
6. (I) The Crown in right of Ontario shall pay compensation to the Corporation in 

accordance with this sedion. Is the only 'compensation paid to -the owner or is compensation 
to be paid by the Crown directly to the contractors and trades or the Corporation's 
lenders? lNTD-JPR: \Ve're still sorting that out for no\V_ I've provided some very rough 
language for you to-consider all.owing a· cause of action to ruise where the Cornoratimi. 
receiVes compensation butfa.ils to make lanv?.Reasonahle?l pavment (or restitution) to its 
0"\YU suppliers, etc. in respect of the follow-on contracts it necessarilv entered iritO as a 
result of developing this site and the Proiect. Ho\vever, at this stage it-is unclear wl1ether 
the Cro,nt itself \\ill di.rectlV compens:ite suppliers_ though that mav be·the case.] 

Amount . 
(2) Subject to.subsection (3), the amount of the compensation payable to the Corporation 

under sub:ection (I) is the sum of the following amounts: 

':. ·.' 
··-,:_· 
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1. Tho amount of the.reasonable expenses incurred and paid by the Corporation after 
· Aprill2, 2005 [date of original OPA agreement? N'TD-JPR: Yes; please use tltis 
. (the date ofthe original OPA agreement for now. thank yon!] and before [second 
·date~ November x, 2011 (nttl-ivr: the tlate that the OPA remicliates the Contract.] 
for the purpose of developing-the projecl · 

2. The lesser of, 

i. the reasonable expenses that, 

A. were incurred by the Corporation after April12, 2005 and before 
[second date-November x, 2011 (date ofrepudiationbv OPAl; 
but not paid before [second date -November x. 2011 (date of 
repudiation bv OPAIJ, and 

B. B. 
site, 

B-:-C. Relate to expenses incurred and which could not'be [revers ea. 
mitigated or a-l,·oided. on reasonable commercial tenns or on a 
reasonable commercial-basis. bv the Cmporatio'}l: 

ii. $? (estimate of expenses incurred but not yet paid).- NTD-JPR: Still 
.awaiting direction on this please bring this "rorwatd for next draft along with 
all the ·other issues we are not yet able to addresS- manv tlulnks .. Catherine! 

3. The ll!IlOunt of reasonable expenses incurred or to be incilrred by the Corporation to 
[remove tbe project and remediate tbe land- need language for bere- NTD
JPR: "remove the proiect nnd remedinte the land in accordance "l"itb the 
r~gu.lntions~' is alii can propose for the moment.. though I am going to re"iew the 
EPA to see if it contains some useful language- perhaps PartXV.l of EPA may 
assist us?) 

....... 

4. The "amount of the reasonable expenses for legal fees "and disbursements incurred by 
Greenfield South Power Corporation on or after [second date -November X, 2011 ., ' 
(date of repudiation bv OPAJJ, in respect of legal services provided in connection 
with? [need language to describe legal fees for wbat] on or after that day and 
before this section comes into force". fNTD-JPR: Catherine. we're not certain. whetlier 
the Ctown n;ill1vant to exiJlicitlv cover legal fees- it mav be excluded or addressed 

.. •; 

:• .. -. 

as part Ora more ieneral compenSation figure to be detennined abOve. can we-leaVe ·;-'.oC··:~: .. '-c:--""'"'"''""'-"'""'=-c==~-
this as is fOr now and bring it f01i-vard for fitrlher consideration?l. ______ ~------·--:-~--·--··---~----{ Fonnatted: Fon~: Italic 



. viii. 

Same_ . _ . . .. . .. . . _. . ' -. -
(3) If the Crown in right of Ontario acq\)ires _fhe site, the amountof fhe compensation . ._ . 

payable under subsection (1) shall be the amourit delennined under subsection(2), less the.fair . 
market vhlue, on the day this section comes into f9rce, pf.tl)e sjte {as inlproved_by.the project? 
after remediation? or the value as vacant land before the project started? -NTD-JPR~ 
Please leave the bOJded laniuage in to ensure we coD Unite to seek instrUctionS oil same~ 
Thank von!). 

Accounting 
( 4) Subsection (I) does not apply unless, not lat_er than 120 days ·after this section comes 

into force, the Coiporation subniits to the Crown in right of Ontario a full accounting of the 
expenses described in subsectimi (2), including auy receipts for payment. 

' I . 

Audit 
. (5) The Corporation shall provide the Crown in right of Ontario withreasonable access to 

itS ·records:> nlanagement staff, auditors and accountan~ for the purpose'Of revfeWing and ~ 
auditiog any accountiog-subniitted under subsection ( 4 ). · -

Application to Superior Court of Justice 
(6} The Corporation or the Crmyn.in right of Ontario may apply to the Superior Court of 

Justice to detennine any issue of fact or law related tO this sectio~ that is in dispute. 

Payment out of C.R.F. 
{7) The Minister of Finance shill pay out of the Consolidated Revenue Fm;d aoy amount' 

payable by the Crown in rightofOntario under this section. (placeholder---need authority to 
fund tlie payment from somewhere}: · · 

Loss of goodwill or possible profits 
(8) For greater certainty, no compensation is payable under subsection {I) for any loss of 

goodwill or possible profits. (another placeholder in case you need it) 

Reasonable expenses 
(9) For gieater certainty and subject to subsection (10), areferenc!' in this section to 

reasonable expenses incurred for the purpose of developing the project includes reasonable 
expenses incurred for that purpose fef_Q£ 

(a) seeking to acquire a~d acquiring the site for the. development ofthe project; -

{b) surveys, stodies and testiog; 

(c) engineeriogand design services; 

(d) . construction, including construction of related improvements to real property; (I 
3m referring to related improvements because of the water mains- under the 



I 

'. 

· street, site servicing or whatever elj;e the~e may be that is not the power project 
per se ~ is.this needed? NTD-JPR:· Please leave in for now -th~< von!) ' · 

ix 

(e) tenninalirig contracts for the. conShuction of theproject and related ilnprovements .. 
to re_a) property? · · · 

(f) legal fees and disbursements relating to ... ;[ntd-jpr: no instructions Oil /ega/ fees vet

. . 

', 

we'll bring this forWard fOr t/ze ne.-.;t dnifl. Th~nJcvoufl ~~;--------------~---------------------~----->1 Fof11la~d:. Font·l~-~~c- .... 

(g) property taxes; and 

(h) seeking government approvals. 

Same 
(10) For greater certainty, a reference in this section to reasonable expenses, 

(a) does not include any'expense that exceeds the fair market value oftbe goods or 
services for which the expense was incurred; and · 

(b) does not include any expense for whichthe Corporation has been reimbursed by 
anOther person. 

What Other proVisiOns are needed in the bill? lnot certain vet-: we'll ke-ep working to 
. provide von with instructions re. next draftJ 

fNTD-JPR: \Ve're verv aPPreciative of your able nssistailce oh this. one, Catheririe-thanks verv 
much and l'B keep working on my end to bring you further and better lnstructions on 
the m:iny 2ood questions you have raised. I iust need more time to address some 
(m,ky) of them. Thank von! James.] 

Commencenlent 
8. This Act comes into force on the day it receives Royal Assent. 

Short title . 
9. The short title of this Act is the Gree11jie/d South Power ProjectAi4 2011. 

,., ·: 

· ... 

1 
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COMMENCEMENT AND SHORT TITLE 

Conimencement 
4. This Act comes into force on the day it receives Royal Assent. 

. . . 
Short title 

5. The short title of this Act ls the Relief for 011tario Families Energy Ame11dmellt Act, 
201L 





From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
l~ovember 11, 2011 7:20AM 
Perun, Halyna N. (ENERGY) 
Fw: *"~-"'"*important**"""privi!edged communication**** 

Am working on l"esponse now. DM to look on DAG, so you will want to send pl"oduct to Malli.l1a,I 
e::pect. 

----- Original Message ----
From: Maclennan, Craig (ENERGY) 
To: Calwell, Carolyn (ENERGY); Lindsay, David (ENERGY) 
Sent: Fri Nov 11 06:58:31 2011 
Subject: ****important*"**pl"iviledged communication**** 

Carolyn, 

As you know the r~in is looking for papel" comfol"t fi"Om his colleagues on exposure. 

Can u pls tell me the options available for us on what that paper could be ... ie, cab min, tb 
order, letter from dwight .... etc and the pro's/cons associated w each. 

Deputy - can you pls loop in w Murray on the options to get l1is sense. 

em 





Perun, Halyml N. (ENERGY) 
=".:!r=·-~-..~= ... ,_.;:z[-""=~·'==-== .. ~'-'!,.~~==····''""'"""''='==7':::.:,..::;=-:<:=~..,.,"''"'''~=··,._..,=~=·.-""'-=-·~--""==m-~='-'''=m."'T=. .. = 

From: 
Sent: 

Calwell, Carolyn (ENERGY) 
November 11, 2011 7:39AM 

To: Lindsay, David (ENERGY); Perun, Halyna N. (ENERGY) 
Jennings, Rick (ENERGY) . Cc: 

Subject: FW: ****imporlant**"'*priviiedged communication**** 

Deputy & Haiyan , 

Craig's questions aren't legal questions. I have prepared the following pros and cons for considemtion and to aid the 
discussion - I'm not certain that I'm best placed to advise on this. 

I am picking my niece up at Union Station in 20 minutes and we are off to Queen's for a university lour- my availability will 
be inlermitent. 

Carolyn 

Cabinet Minute 
Pros 
• Vvould reflect broad support for action 
• Allows debate ofthc issue 

Cons 
• Takes time 
• Discussion potentially difficult 
• Involves many people in sensitive matter that could lend to litigation 
• Has potential implications for solicitor-client privilege 

TBMlnutc 
Pros 
• Addresses financial implications of this plant 
• Would reflect broad support for action, particularly once TB decision is ratified by Cabinet 

Cons 
• Takes time 
• May lead to broader Cabinet discussion in any event (in other words, less direct than going straight lo 
Cabinet, but with the same ultimate requirement) 

Letter 
Pros 
• With a willing author, the fastest course 

Cons 
" Value depends on content and signatory 

From: Maclennan, Craig (ENERGY) 
Sent: Fri 11/11/ZOll 6:58AM 

l 



To: Calwell, Ccll"olyn (I:NERGY); Lindsay, David (ENERGY) 
Subject: ****importapt***priviledged communication**** 

Carolyn, 

As you !mow the Min is looking for paper comfort from his colleagues on exposure. 

Can u pls tell me the options available for us on what that paper could be .. .ie, cab min, tb order, letter from dwight.. .. etc and the 
pro's/cons associated w each. 

Deputy- can you pis loop in w Murray on the options to gel his sense. 

Cm 

2 



Perun, Ha!yna N. (Ei·JERGY) 
:.-.=L~~=~===-"=""''''!>71.<===.,;:;:--,:;;;:;:.<.==.."====~..:o;;:~"""'""'"'-"C<~~==~~--=-'1:0.,..... 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hi Car·olyn, 

Lindsay, David (ENERGY) 
November 11, 2011 7:39AM 
Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY); Silva, Joseph (ENERGY); Dunning, Rebecca (ENERGY) 
Craig's e-mail request 

I've been talking with Craig and Murray Segal about this issue. 

Let's have a chat about how ~~e· can be helpful without making it too complicated. 

I'm available to chat on a cell phone at any tirne this mOI'ning (647) Z52-3927 if you are 
available. 

We might want to set up a conference call to discuss. Unfortunately I have a competency gap -
- I don't have a conference call access code nor do I know how to set one up. 

David 

J 





Perun, Halyna !\1. (ENERGY) 
=~,...-~--="XS~-==-~~~~~="'-=---.=:c~~='.l:==>w~~~="'·="''_,,.,.-.,e==-= 

From: 
Sent: 

Lindsay, David (ENERGY) 
November 11, 2011 7:44AM 

To: 
Cc: 

Calwell, Carolyn (ENERGY); P"•run, Halyna N. (ENERGY) 
Jennings, Rick (ENERGY) 

Subject: Re: ****imporlant***priviledged communication**** 

Thanks Carolyn. Just read your reply. This is good. It is the type of general advice he is seeking. The options MS and I 
discussed at 10 o'clock last night included a reportback to a smaller group without any detailed paper. 

Go get your daughter. Queen's is a great school! 

David 

----·--··--·----··--------·---· ·--·-----·------· 
From: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Sent: Fri Nov 11 07:38:53 2011 
Subject: FW: ****important***priviledged communication**** 

Deputy & Halyan , 

Craig's questions aren't legal questions. I have prepared the following pros and cons for consideration and to aid the 
discussion- I'm not certain that I'm best placed to advise on this. 

I am picking my niece up at Union Station in 20 minutes and we are off to Queen's for a university lour- my availability will 
be interrnitent. 

Carolyn 

Cabinet Minute 
Pros 
• Would reflect broad support for action 
• Allows debate of the issue 

Cons 
• Takes time 
• Discussion potentially difficult 
• Involves many people in sensitive matter tl1at could lead to litigation 
• Has potential implications for solicitor-client privilege 

TB Minute 
Pros 
• Addresses financial implications of this plant 
" Would reflcctbroad support for action, particularly once TB decision is ratified by Cabinet 

Cons 
• Takes time 

1 



• May lead to broader Cabinet discussion in any event (in other words, less direcr tl1an going straight to 
Cabinet, but with the same ultimate requirement) 

Letter 
Pros 
• With a willing author, the fastest course 

Cons 
• Value depends on content and signatory 

From: Maclennan, Craig (ENERGY) 
Sent: Fri 11/11/2011 6:58AM 
To: Calwell, Carolyn (ENERGY); Lindsay, David (ENERGY) 
Subject: ****important***priviledged communication**** 

Carolyn, 

As you lmow the Min is looking for paper comfort from his colleagues on exposure. 

Can u pis tell me the options available for us on what that paper could be .. .ie, cab min, tb order, letter from dwighL...etc and U1e 
pro1s/cons associated w each. 

Deputy- can you pls loop in w Murray on the options to get his sense. 

Cm 

2 



Perun, Haly11a N. (ENERGY) 
oe==c=~-==-"""~'"""~=-=~==<>=• =·•=...,=== .. ~=~-=,=~,..,.=~=-.==·===='~"'=="""""""'""~ 
From: 
Sent: 
To: 
Gc: 

Wilson, Malliha (JUS) 
November 11, 2011 7:51 AM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 

Subject: Re: ****important***priviledged con~munication*"'** 

!-Jill do 

Sent from my BlackBerry L'il"eless Device 

----- Original Message ----
From: Perun, Halyna N. (ENERGY) 
To: Wilson, Malliha (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 87:37:53 2811 
Subject: Fw: ****important***priviledged communication**** 

Malliha - please see below. 

You will likely want to see o.ur advice re options to Energy Minister's Office before we send 
- please let DAG know that we're wol"l<ing on this and that Min Off has asked that Dep Lindsay 
call him about them -

Thanks 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message ----
From: Calwell, Carolyn (ENERGY) 
To: Perun, Halyna N. (ENERGY) 
Sent: Fri Nov 11 07:28:08 2011 
Subject: Fw: ****important*"*priviledged communication**** 

Am wol"l<ing on response now. DM to look on DAG, so you will want to send pi"Oduct to Malliha,I 
expect. 

----- Original Message ----
From: Maclennan, Craig (ENERGY) 
To: Calwell, Carolyn (ENERGY); Lindsay, David (ENERGY) 
Sent: Fri Nov 11 06:58:31 2011 
Subject: ***'*impol"tant***priviledged communication**** 

Carolyn, 

As you know the Min is looking for paper con~ort from his colleagues on exposure. 

1 



Can u pls tell me the options avail.able for us on what that paper could be ... ie, cab min, tb 
order, letter from dwight .... etc and the pro's/cons associated w each. 

Deputy - can you pls loop in w Murray on the options to get his sense. 

Cm 

2 



Perun, !1alyna N. (EI~ERGY) 
<:-!..-='~·=-A.-""''~~"'""'~" . ~-...... ~~""-===...__~.,..u:m::a~~ ........ -== ........ ;::<=:~:u~ .. =~4&~~ 

From: 
Sent: 
To: 
Gc: 

Wilson, Malliha (JUS) 
November 11, 2011 7:53AM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 

Sc:bject: Re: ****important***priviledged communication**** 

Yes- I understood that. Don't worry 

Sent from my BlackBerry Wireless D8··1ice 

Fmm: Perun, Halyna N. (ENERGY) 
To: Wilson, Malliha (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 07:51:39 2011 
Subject: Fw: ****important***privfisdged communication''*** 

Malliha -What Craig was asking for- Dep Lindsay wanted general not legal advice. Dep Lindsay has already been in 
touch with DAG about options last evening- option they also discussed is report back loa smaller group. We'll keep you 
posted if anything else comes up - Nothing more needed for now. 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Sent: Fri Nov 11 07:38:53 2011 
Subject: FW: ****irnportant***priviledged communication**** 

Deputy & Halyan , 

Craig's questions aren'llegal questions. I have prepared the following pros and cons for consideration and lo aid lhe 
discussion - l'rn not certain that I'm best placed lo advise on this. 

I am picking my niece up al Union Station in 20 minutes and we are of[ lo Queen's for a university lour- my availability will 
be intermitent. 

Carolyn 

Cabinet Minute 
Pros 
" Would reflect broad support for action 
• Al:ows debate of the issue 

Cons 

! 



• Take~ lime 
• Discussion potentially difficult 
• Involves many people in sensitive matter that could lead to litigation 
• Has potential implications for solicitor-client privilege 

TB Minute 
Pros 
• Addresses financial implications of this plant 
• Would reflect broad support for action, particularly once TB decision is ratified by Cabinet 

Cons 
• Takes time 
• May lead to broader Cabinet discussion in any event (in other words, Jess direct than going straight to 
Cabinet, but with the same ultimate requirement) 

Letter 
Pros 
• With a willing author, the fastest course 

Cons 
• Value depends on content and signatory 

-··--···-·-·-··----------
From: Maclennan, Craig (ENERGY) 
Sent: Fri 11/11/2011 6:58AM 
To: Calwell, Carolyn (ENERGY); Lindsay, David (ENERGY) 
Subject; ****important***priviledged communication**** 

Carolyn, 

As you know the Min is looking for paper comfort from his colleagues on exposure. 

--·-------

Can u pls tell me the options avai1able for us on what that paper could be .. .ie, cab min, tb order, ]etler from d\Vight.. .. etc and the 
pro1s/cons associated w each. 

Deputy- can you pis loop in w Murray on the options to get hls sense. 

Cm 

2 



From: 
Sent: 
To: 
Cc: 
Subject: 

Wilson, IVialliha (JUS) 
November 11, 2011 8:01 AM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 
Re: ****important***priviledged communication**** 

So am not sure you need to do pros and cons. It is not a legal matter- it is a judgment call 

Sent from my Blaci<Berry Wireless Device 

From: Peron, Halyna N. (ENERGY) 
To: Wilson, Malliha (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 07:51:39 2011 

---···-·--·--· 

Subject: Fw: ****important*"*priviledged communication**** 

IVialliha -What Craig was asking for- Dep Lindsay wanted general not legal advice. Dep Lindsay l1as already been in 
touch with DAG about options last evening -option they also discussed is report back lo a smaller group. We'll keep you 
posted if anything else comes up- Nothing more needed for now. 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Sent: Fri Nov 11 07:38:53 2011 
Subject: FW: ****important***priviiedged communication***"* 

Deputy & Halyan , 

---·---··--·--·-

Craig's questions aren't legal questions. I have prepared the following pros and cons for consideration and to 8id the 
discussion - I'm not certain that I'm best placed to advise on tl1is. 

I am picking my niece up at Union Station in 20 minutes and we are off lo Queen's for a university tour- my availability will 
be intermilent. 

Cccolyn 

Cabinet Minute 
Pros 
' Would reflect broad support for action 
• Allows debate of the issue 

Cons 
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" Takes lime 
• Disc.ussion potentially difiicull 
• Involves many people in sensitive matter that could lead to litigation 
• Has potential implications for solicitor-client privilege 

TB Minute 
Pros 
• Addresses financial implications of this plant 
• Would reflect broad support for action, particularly onc.e TB decision is ratified by Cabinet 

Cons 
• Takes time 
• May lead to broader Cabinet discussion in any event (in other words, less direct than going straight to 
Cabinet, but with the same ultimate requirement) 

Letter 
Pros 
• With a willing author, the fastest course 

Cons 
• Value depends on content and signatory 

From: Maclennan, Craig (ENERGY) 
Sent: Fri 11/11/2011 6:58AM 
To: Calwell, Carolyn (ENERGY); Lindsay, David (ENERGY) 
Subject: ****important***priviledged communication**** 

Carolyn, 

As you know the Min :is looldng for paper comfort from his colleagues on exposure. 

Can u pls tell me the options available for us on what that paper could be .. .ie, cab min, th order, letter from dwight.. .. etc and the 
pro's/cons associated w each. 

Deputy- can you pls loop in w Murray on the options to get his sense. 

Cm 

2 



Perun, Halyna N. (ENERGY) 
====<>=~-==:><===-.~ct.~·= =· .w:;:;:::;~~-=1'.==· ===--="••·="·"'':o;:_-==u.o;:;«.;<w-..==· ===.,·=·--== 

From: 
Sent: 

Lindsay, David (ENERGY) 
November 11, 2011 9:52AM 

To: MacLennan, Craig (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: 
Subject: 

Dunning, Rebecca (ENERGY); Perun, Halyna ~1. (ENERGY); Silva, Joseph (ENERGY) 
Re: 

Just spoke to Giles in C.O. 

Told llim we were drafting an extra couple of sentences for tile Minister's letter and would sl1are when ready. Also said we 
would need to run by ClOC and OPA. 

He understood and appreciated our efforts. He encouraged us to move as quickly as possible. 

David 

-·~·--·-·-·--·---------·----·-----· 

From: Maclennan, Craig (ENERGY) 
To: Lindsay, David (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Dunning, Rebecca (ENERGY); Perun, Ha!yna N. (ENERGY); Silva, Joseph (ENERGY) 
Sent: Fri Nov 11 09:14:20 2011 
Subject: Re: 

Grt. 

·--·--·-··-·-----·------·-·--·--·· 
From: Lindsay, David (ENERGY) 
To: Maclennan, Craig (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Dunning, Rebecca (ENERGY); Perun, Halyna N. (ENERGY); Silva, Joseph (ENERGY) 
Sent: Fri Nov 11 09:05:11 2011 
Subject: Re: 

I will get Rebecca to set something up as soon as possible. 

From: MacLennan, Craig (ENERGY) 
To: Lindsay, David (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 09:01:50 2011 
Subject: 

Can we have a coni"erence call pis? 

Craig Maclennan 
Chief of Staff 
Ofnce of tile Minister of Energy 
T e!: 416-327-3550 

1 
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~· 

Perun, Halyna N. (ENERGY) 
-------

From: Calwell, Carolyn (ENERGY) 

Sent: November 11, 2011 12:12 PM 

To: King, Ryan (ENERGY); Kovesfalvi, Sylvia (ENERGY) 

Cc: Perun, Halyna N. (ENERGY) 

Subject: Re: ASAP 

Sorry- I can't read the chart on bb. 

Any statement about construction depends on whether the OPA is taking a one or two step approach with 
its correspondence with Eastern. If a 2 step approach (as currently contemplated, I believe), then we 
could say "We have asked Eastern to stop construction at the site.". 

If the OPA is going with 1 step (which I understand is not the case), we could say "We expect Eastern to 
stop construction.". This language will also be appropriate after step 2 (the second letter) in the 2 step 
approach. 

Carolyn 

From: King, Ryan (ENERGY) 
To: Kovesfalvi, Sylvia (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 12.:02.:40 2.011 
Subject: Re: ASAP 

That looks ok 

From: Kovesfalvi, Sylvia (ENERGY) 
To: King, Ryan (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 11:11:2.0 2.011 
Subject: ASAP 

Hi - pis provide comment asap - thank you. 

Sent from rny BlackBerry Wireless Handheld 

From: McMichael, Rhonda (CAB) 
To: Sharkawi, Rula (ENERGY); l<ovesfalvi, Sylvia (ENERGY) 
Sent: Fri Nov 11 10:58:10 2.011 
Subject: Fw: 

Hi Rula and Sylvia -- see below -- Giles changes to pass thru policy/legal and also answers to a couple of 
follow-up qs. Thanks-- let me know if you have questions. 

From: McMichael, Rhonda (CAB) 
To: Gherson, Giles (CAB) 
Cc: Lindsay, David (ENERGY); Betzner, Lynn (CAB) 
Sent: Fri Nov 11 10:56:2.1 2.011 
Subject: Re: 



Thanks Giles -- 1 think we'll need an answer to a follow-up question or two as well. 

Does that mean work is going to stop immediately? What if it doesn't? 

I'll work with Energy to craft. 

From: Gherson, Giles (CAB) 
To: McMichael, Rhonda (CAB) 
Cc: Lindsay, David (ENERGY) 
Sent: Fri Nov 1110:03:14 2011 
Subject: RE: 

Thanks Rhonda, 

rage Lor .l 

I think this is all line except lor the response to the question about stopping work. I think it is far too weak. It 
reads: 

We have notified Eastern that we are not proceeding with the contract. We will pursue further discussions about 
stopping work at the site. 

I think we need to be messaging that we expect construction at this site to stop immediately while we pursue 
further discussions about relocating the plant. 

Giles 

416.325.3759 (o) 
416.587.0983 (c) 

From: McMichael, Rhonda (CAB) 
Sent: November 11, 2011 6:32AM 
To: 'kristin.jenkins@powerauthority.on.ca'; 'colin.andersen@powerauthority.on.ca'; Lindsay, David (ENERGY); 
Wallace, Peter (FIN); Livingston, David (10); 'abirchenough@cogeco.ca'; Mayman, Gadi (OFA); Imbrogno, Serge 
·(OFA); Segal, Murray (JUS) 
Cc: Gherson, Giles (CAB); Betzner, Lynn (CAB); Sharkawi, Rula (ENERGY); Hume, Steen (CAB) 
Subject: Fw: 

Please lind attached revised q/a with OPA recommended changes, approved by Energy policy and legal. 
(The attachments include both track changes and clean versions). 

From: Kovesfalvi, Sylvia (ENERGY) 
To: McMichael, Rhonda (CAB) 
Cc: Sharkawi, Rula (ENERGY) 
Sent: Thu Nov 10 20:.57:45 2011 
Subject: 

Hi- attached are Legal's and policy's suggestions (in tracked version). See Legal's explanation below. 

11 111 nn 11 



Also attached is a clean copy, accepting Legal, policy's and OPA's changes. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 10, 2011 6:21 PM 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: FW: Urgent: 4:00 PM Meeting 

Apologies tor my delay- please see suggestions in the attached. 

Page 3 of 3 

By way of explanation, rather than refer to the government's intention, proposed correspondence refers to the 
government's commitment to relocate the plant. Rather than say that the OPA "will seek further discussions" with 
Eastern, I would suggest that the "OPA will pursue"- which is a bit vaguer and more optimistic. 

Carolyn 

From: McMichael, Rhonda (CAB) 
To: Sharkawi, Rula (ENERGY); l<ovesfalvi, Sylvia (ENERGY) 
Sent: Thu Nov 10 16:01:05 2011 
Subject: FW: 4:00 PM Meeting 

Can you taRe a looR and pass thru your legal? thanRs. 

From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: November 10, 2011 3:22PM 
To: abirchenough@cogeco.ca; Colin Andersen; Lindsay, David (ENERGY); Michael Lyle; JoAnne Butler; Imbrogno, 
Serge (OFA); Mayman, Gadi (OFA); Segal, Murray (JUS); Livingston, David (IO); Betzner, Lynn (CAB); Wallace, · 
Peter (FIN); Hume, Steen (CAB); McMichael, Rhonda (CAB) 
Cc: Amarai-Costa, Maria (CAB) 
Subject: RE: 4:00 PM Meeting 

Attached are OPA's proposed revisions to the messaging and Qs and As circulated yesterday. 

Kristin 

Kristin Jenkins! Vice President, Corporate Communications j Ontario Power Authority J 120 Adelaide Street West, Suite 1600 
1 Toronto, ON f"'SH 1Tl! tel. 416.969.6007 I fax. 416.967.1947! www.powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient 
(sL any dissemination, distribution or copying of this e-mail message or any ffles transmitted with it is strictly prohibited. If you 
have received this message in error, or are not the named recipient{s), please notify the sender immediately and delete this e-mail 
message. 
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From: 
Sent: 

Nimi Visram [Nimi.Visram@poweraulhorily.on.ca] 
November 11, 2011 1:54PM 

To: Perun, Halyna N. (EI,IERGY) 
Cc: Michael Lyle 
Subject: Greenfield 
Attachments: Greenfield South Letters- Letterhead- November 11 201·1 - reworded.wbk 

Mike asked that I forward the atiaciled to your a"ttention. 

Thnx 
Nimi 

Nimi. Vis ram I Ontario Power Authority ] Executive Assistant & Board Coordinator, to Genr::ra! Counsel & Vice President, Legal, Aboriginal and 

Regulatory Affairs 

120 Adelaide St lliJ., Suite 1600 1 Toronto, Ontario, MSH !Tl 

7JPhone: 41G.969.6027 I r~' Fax: 416.969.6383] f2i Email: nirni.visram@powerauthorilv.on.ca 

~ Please consider your environmental responsibility before printing this email. 

.(.\, 11!' ,GreaterToronto's 
201_ I\J{Z)) ·~ .tTop Employers 

Cant~d.o.'s. Groenltlt ·. ·001 
Emp1oye-ts · 

This e-mail message and any files transmitted_ with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the nam_ed recipient(s), pleasE notify the sender immedialely and delete this e-mail message. · 
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ON!tfARIO 
P()VIffi:R AYTIHIOflU'fY 

CONFIDENTIAL 

November 1 'I, 20'1 'I 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

120 Adelaide Street Viest 
S11ite 1600 
1 uronl.o, OnlariiJ l'v\5!-1 n 1 

T '116·967-7·17•1 
F •I !6-967-·1947 
www. p•JWeJ'auLhotily .on. Ctl 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield 
South Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 
2005 and amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant It is the OPA's continuing desire to reach mutual 
agreement to terminate !he Contract and negotiate terms of a new contract for a facility in a 
different location. If these negotiations are not successful, the OPA will not proceed with the 
Contract 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision 
not to proceed with the Contract if negotiations are not successful, the OPA requests t11at you 
cease all further work and activities in connection with the Facility (as defined in the Contract), 
other than anything that may be reasonably necessary in the circumstances to bring such work or 
activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 

cc: 

-N~a_m_e_:~C~o~li~n-A~n-d7e_r_s_e_n ________ _ 

Tille: Chief Executive Officer 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
A!lention: Carl DeVuono 
Fax: 416-304-3755 



CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MBV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

110 Melaide Street West 
Suite 1600 
Toronto, Ontario M5H 1T1 

T •116-967-7•17-1 
F 416-967-1947 
wvM. powe-rauthorily .on. ca 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16,. 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA is terminating the Contract. ·It is the 
OPA's continuing desire to reach mutual agreement on a satisfactory resolution of this matter and negotiate 
terms of a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision to 
terminate the Contract, the OPA requires that you cease all further work and activities in connection with the 
Facility (as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 
-N~a_m_e_:~C~o~li-n~A~n-d~e-rs_e_n ________ _ 

Title: Chief Executive Officer 



ONTARIO 
POW!i:l!R AUTHORITY 

CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MBV 3Y3 

Attention: Greg Vogt, President 

Dear IVlr. Vogt: 

120 Al!e{nlde Street We5l 
Suite 1600 
Toronlo. Onlario .\~511 H1 

T ·116-967-7<1/",1 
F •116-967-·19·17 
www.powe1 authorily .011.ca 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concems about tile Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA will not proceed with the Contract. It 
is the OPA's continuing desire to reach mutual agreement to terminate the Contract and negotiate terms of 
a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with the Contract, t11e OPA requires that you cease all further worl< and activities in connection with 
the Facility (as defined in the Contract), other than any1hing that may be reasonably necessary in t11e 
circumstances to bring such worl< or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 
-N~a-m_e_:~C~o~li~n-A~n-d~e_r_s_e_n ________ _ 

Title: Chief Executive Officer 





Perun, Halyna N . .(ENERGY) 

From: 
Sent: 
To: 
Subject: 

Yes 

Wilson, Malliha (JUS) 
Novamber 11, 2011 2:08 PM 
Parun, Halyna N. (ENERGY) 
Re: 

Sent from rny BlaCkBerry Wireless Device 

----- Original Message ----
From: Perun, Halyna N. (El"-ERGY) 
To: Wilson, Malliha (JUS) 
Sent: Fri Nov 11 14:07:51 2011 
Subject: RE: 

So,to be clear, the Minister 1 s letter to OPA I sent to you (with the one sentence 
addition) for revie~ is fine then, right? 

Halyna 

Balyna N. Perun 
A/DirectOr 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Torontor ON MSG 2E5 
Ph: ( 416) 325-6681 I Fax: ( 416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential· information 
intended only for the person(s} to whom it is addressed. Any dissemination or use of .this 
information by others than the intended recipient(s} is prohibited. If you have 'received 
this message in error please notify the writer and permanently delete ·the message and all 
attachments. Thank you. 
-----Original Message-----
From: Wilson, Nalliha (.JLIS) 
Sent: November 11, 2 011 2: 0 6 PM 
To: Perun, Halyna N. (ENERGY) 
Subject: Fw: 

Fyi. We are ok 

Sen~ from my BlackBerry Wirel_ess Device 

----- Original I-lessage ----
From: Segal, Murray (JUS) 
To: Brown, Meredith {JUS); Wilson, Malliha {JUS} 
Sent: Fri Nov 11 13:44:35 2011 
Subject: 

Opa letter has been received. Bentley letter· in draft. Spoke to lindsay \vho spoke to 
wallace. Idea is that bentley need refer to taxpayer vs rate payer as in opa letter. By 
referring to that.iussue and a chat with cab colleAgues he protects himself re assumption 
of finl risk without now goirig to tb ·. 
I believe the opa and bentley letter. Will be public because there probably is oblgtn on 
opa to table at bd. And further that \·.Te need to say something publicly and so bentley 
letter is best vehiCle. The downside ,aprt from priv concerns,is that there are comms 
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riSks that. need be contained eg questions to all cab members re 'consul tg' . Jl_Tid "questions 
re ratepayer v taxpayer that could be conveyed in neg way for govt: Told lindsay to raise 
~,·ith gherson. So I am ok on balance 

Sent from my BlackBerry ~1ireless Device 
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' ' 
Penm, Halyna N. (ENERGY) 

From: Perun. Halyna N. (ENERGY) 

Sent: November i i, 20i i 2:45 PM 

To: Kovesfalvi, Sylvia (ENERGY) 

Cc: Calwell, Carolyn (ENERGY); King, Ryan (ENERGY) 

Subject: RE: ASAP 

Privileaed and Confidential 

Hi - Re CO's comment- the OPA added to this line: 

We have notified Eastern that we are not proceeding with the contract and advised Eastern to stoo 
construction. We have made it clear that Eastern is financially liable if construction continues. We will 
pursue further discussions about stopping work at the site. 

So- that should address CO concerns. I have reviewed this with OPA General Counsel and this is what 
he advises could be added. 

As you and I have discussed, the "who says what" chart is written from the point of view that the contract 
is terminated. 

This chart applies once the OPA actually sends a letter of termination to Eastern. 

However, my understanding from OPA General Counsel is that it remains undecided whether this is the 
approach that will be taken. Another approach (which he believes will be the approach) is what we refer 
to as the "two step approach" whereby: 

(1) First letter from the OPA to go to Eastern would say 
• OPA continues to desire reaching a mutual agreement to terminate the contract and negotiate 

terms of a new contract for a facility in a differentlocation 

• li these negotiations are not successful, OPA will not proceed with the Contract 

(2) Second letter would follow a few days later should negotiations continue to fail- that now the contract 
is terminated. · 

So- the attached chart does not address the two-step approach. 

To address the two-step, you'd need to build in a 0 and A something like following: 

0. Has the contract been terminated? 

A. No, but should negotiations not be successful, the OPA has notified Eastern Power that it is not 
proceeding with the contract. 

' A. In the meantime, the OPA has requested Eastern Power to stop construction at the site. 

Also please note: -there has been discussion today about the public release of the two letters -
one from the OPA to the Minister and the expected letter from the Minister to the OPA (not yet 
sent). There needs to be a communications strategy developed pertaining to these two letters 
should it be desired to release them. 

Thanks Sylvia 

11/11/2011 



Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the 
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended 
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently 
delete the message and all attachments. Thank you. 

From: Kovesfalvi, Sylvia (ENERGY) 
To: King, Ryan (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 11:11:20 2011 
Subject: ASAP 

Hi -pis provide comment asap -thank you. 

Sent from my BlackBerry Wireless Handheld 

From: McMichael, Rhonda (CAB) 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Sent: Fri Nov 1110:58:10 2011 
Subject: Fw: 

. ' 

Hi Rula and Sylvia -- see below -- Giles changes to pass thru policy/legal and also answers to a couple of follow
up qs. Thanks -- let me know if you have questions. 

From: McMichael, Rhonda (CAB) 
To: Gherson, Giles (CAB) 
Cc: Lindsay, David (ENERGY); Betzner, Lynn (CAB) 
Sent: Fri Nov 1110:56:21 2011 
Subject: Re: 

Thanks Giles -- I think we'll need an answer to a follow-up question or two as welL 

Does that mean work is going to stop immediately? What if it doesn't? 

I'll work with Energy to craft. 

From: Gherson, Giles (CAB) 
To: McMichael, Rhonda (CAB) 
Cc: Lindsay, David (ENERGY) 

11!11/2011 



:"' ,. 

Sent: Fri Nov 1110:03:14 2011 
Subject: RE: 

Thanks Rhonda, 

Page 3 of 4 

I think this is all fine except for the response to the question about stopping work. I think it is far too weak. It 
reads: 

We have notified Eastern that we are not proceeding with the contract. We will pursue further discussions about 
stopping work at the site. 

I think we need to be messaging that we expect construction at this site to stop immediately while we pursue 
further discussions about relocating the plant. 

Giles 

416.325.3759 (o). 
416.587.0983 (c) 

From: McMichael, Rhonda (CAB) 
Sent: November 11, 2011 6:32AM 
To: 'kristin.jenkins@powerauthority.on.ca'; 'colin.andersen@powerauthority.on.ca'; Lindsay, David (ENERGY); 
Wallace, Peter (FIN); Livingston, David (IO); 'abirchenough@cogeco.ca'; Mayman, Gadi (OFA); Imbrogno, Serge 
(OFA); Segal, Murray (JUS) 
Cc: Gherson, Giles (CAB); Betzner, Lynn (CAB); Sharkawi, Rula (ENERGY); Hume, Steen (CAB) 
Subject: Fw: 

Please find attached revised q/a with OPA recommended changes, approved by Energy policy and legal. 
(The attachments include both track changes and clean versions). 

From: Kovesfalvi, Sylvia (ENERGY) 
To: McMichael, Rhonda (CAB) 
Cc: Sharkawi, Rula (ENERGY) 
Sent: Thu Nov 10 20:57:46 2011 
Subject: 

Hi- attached are Legal's and policy's suggestions (in tracked version). See Legal's explanation below. 

Also attached is a clean copy, accepting Legal, policy's and OPA's changes. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 10, 2011 6:21 PM 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: FW: Urgent: 4:00 PM Meeting 

Apologies for my delay- please see suggestions in the attached. 

By way of explanation, rather than refer to the government's intention, proposed correspondence refers to the 
government's commitment to relocate the plant. Rather than say that the OPA "will seek further discussions" with 
Eastern, I would suggest that the "OPA will pursue"- which is a bit vaguer and more optimistic. · 

11/11/2011 



Carolyn 

From: McMichael, Rhonda (CAB) 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Sent: Thu Nov 10 16:01:0S 2011 
Subject: FW: 4:00 PM Meeting 

Can you taRe a IocR and pass thru your legal? thanRs. 

From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: November 10, 2011 3:22 PM 

'I ' ., 

To: abirchenough@cogeco.ca; Colin Andersen; Lindsay, David (ENERGY); Michael Lyle; JoAnne Butler; Imbrogno, 
Serge (OFA); Mayman, Gadi (OFA); Segal, Murray (JUS); Livingston, David (IO); Betzner, Lynn (CAB); Wallace, 
Peter (AN); Hume, Steen (CAB); McMichael, Rhonda (CAB) 
Cc: Amarai-Costa, Maria (CAB) 
Subject: RE: 4:00PM Meeting 

Attached are OPA's proposed revisions to the messaging and Qs and As circulated yesterday. 

Kristin 

Kristin Jenkins[ Vice President, Corporate Communications I Ontario Power Authority 1120 Adelaide Street West, Suite 1600 
I Toronto, ON MSH 1Tll tel. 416.969.6007 l fax. 416,967.1947 I www.powerauthority.on.ca -

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient 
(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you 
have received this message in error, or are not the named recipient(s), please notify the sender immediately and delete this e-mail 
message. 

11/11/2011 



Greenfield Contract Termination (Repudiation) 
November 14,2011 (4:17pm) 

MEDIA PROTOCOL 

Generally the Minister's Office responds to strategic questions and OPA responds to operational questions. 

Strategic - Minister's Office (Minister or Erika Botond) 

• Government's decision to relocate the plant 
• Government's commitment to relocate the plant. 

Operational - OPA (Colin Andersen or Kristen Jenkins) 

• Status of contract negotiations, and process for finding another site 
• History of Greenfield site selection (required approvals, public consultation, etc). 

Process 

• The OPA immediately notifies the Ministry of Energy of any Greenfield-related media call (Communications Director, Media 
Manager and Spokesperson). 

• The Ministry immediately notifies Minister's Office, Deputy Minister's Office, Legal and Cabinet Office. 

• The OPA submits proposed responses; the ministry secures approvals (Cabinet Office, DMO, Legal, Policy). 

• The Minister's Office confirms who responds and how (phone/email). 

1 



WHO SAYS WHAT- General Guidelines 

SCENARIO A- If OPA sends letter to Greenfield South advising 
unsuccessful negotiations lead to termination (2-step 
approach) 

The OPA is in negotiations with Greenfield South. 

I understand the OPA has notified Greenfield South that it will not be 
proceeding with the contract. 

It is our expectation that Greenfield South will stop construction at 
the site. 

SCENARIO B , If Contract is Terminated 

I understand the OPA has had discussions with the developer
Greenfield South. The OPA has notified Greenfield that the OPA is 
not proceeding with the contract. 

The OPA will look for another site for the gas plant. 

The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

We are in discussions with Greenfield South. 

We have notified them that we will not be 
proceeding with the contract. 

It is our expectation that Greenfield South will stop 
construction at the site. 

After pursuing discussions to reach a negotiated 
agreement, we have notified Greenfield South that 
the OPA is not proceeding with the contract. 

We are seeking to continue discussions with 
Greenfield South on next steps. We cannot provide 
any additional information on these discussions at 
this time. 

We will look for another site for the gas plant. 

Once potential sites have been identified, the public 
will be consulted before a final decision is made. 
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SCENARIO C - If letter/letters become public 

Despite OPA's best efforts, a successful negotiation could not be 
reached. 

OPA has decided that the contract come to an end and we support 
their decision. 

The government is committed to relocating this plant. It is in the 
ratepayer's interest to stop construction of this plant as soon as 
possible. 

It is also in the interest of Ontario's economy to resolve this as 
quickly as possible. We need to reassure electricity developers and 
investors that Ontario remains a good place to make energy 
investments. 

Gas-fired generation is an important and cost-effective role in 
building a cleaner, more modern electricity system that meets 
Ontario's energy needs. 

The government remains committed to providing a strong, stable 
supply of electricity for Ontario. We also remain committed to 
providing support to those making investments in Ontario's electricity 
system. 

The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

It/they mean the government supports OPA 's decision to terminate 
the contract with Greenfield South. 

Despite our best efforts, a successful negotiation 
could not be reached. 

We have decided that the contract come to an end 
and appreciate the government's support. 

The government is committed to relocating this 
plant. It is in the ratepayer's interest to stop 
construction of this plant as soon as possible. 

It is also in the interest of Ontario's economy to 
resolve this as quickly as possible. We need to 
reassure electricity developers and investors that 
Ontario remains a good placa to mal<e energy 
investments. 

Gas-firad generation is an important and cost
effective role in building a cleaner, more modern 
electricity system that meets Ontario's energy 
needs. 

We share the government's commitment to 
ratepayer value. 

We hope to continue discussions with the developer 
to arrive at a resolution fair to all parties. 

It/they mean negotiations had stalled and the OPA 
recognized the best next step for all parties involved 
-ratepayers, the developer and OPA -was to 
terminate the contract. The OPA decided to 
terminate the contract and the government indicated 
their support. 
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That is what the OPA asked and that is our expectation. 

The developer will not be able to recover its costs of ongoing 
construction. We expect Greenfield to stop construction. 

The OPA and the developer could not reach an agreement. 

I understand the OPA and developer have been speaking frequently 
for the past month. 

This is a unique case and these circumstances do not apply to other 
contracts or issues. 

It means that we will sit down together to determine how to share the 
cost of cancelling the contract, giving full recognition to ratepayer 
value and contractual obligations. 

That is what we asked and that is our expectation. 

The developer will not be able to recover its costs of 
ongoing construction. We have asked them to stop 
and that it our expectation. 

We could not reach an agreement. 

We have been speaking frequently with the 
developer for the past month. 

This is a unique case and these circumstances do 
not apply to other contracts or issues. 

It means that we will sit down together to determine 
how to share the cost of cancelling the contract, 
giving full recognition to ratepayer value and 
contractual obligations. 
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That has yet to be determined. The OPA is committed to resolving 
this matter with ratepayer value top of mind. 

The OPA will tal<e the time necessary to come to a fair resolution. 

No. Such letters are not precedent-setting. 
Our government conducts business on behalf of the people of 
Ontario in an open and transparent manner. 

SCENARIO A 

No, however if negotiations are not successful, the OPA has notified 
Greenfield South that it will not be proceeding with the contract. In 
the meantime, the OPA has asked Greenfield South to stop 
construction at the site. 

We hope to start negotiations soon. We are 
committed to finding a fair resolution that upholds 
ratepayer value. 

We will take the time needed to find a fair solution. 

No. Such letters are not precedent-setting. Our 
agency conducts business on behalf of the people 
of Ontario. We do so in an open and transparent 
manner. 

No. We are in discussions with Greenfield South. 
We have notified them however thet if our 
negotiations are not successful, we will not be 
proceeding with the contract. In the meantime, we 
have asked Greenfield South to stop construction at 
the site. 
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Following discussions with Greenfield South, OPA decided that not 

,t~Jili~;~,];';~Ji[•);,t'·l proceeding with the contract would best serve the public's interest. 

Contract negotiations are commercially sensitive. These 
discussions are confidential. We are confident the OPA is working 
in the best interests of Ontarians. 

The OPA, as the contract holder, has been in discussions with 
Greenfield South to resolve this matter in the best interests of 
Ontarians. Following discussions with Greenfield South, OPA 
decided that not proceeding with the contract best serves the 
public's interest. We support the OPA's decision. 

Discussions began as soon as they could between OPA and 
Greenfield South. This decision is the result of those discussions. 

The OPA will pursue further discussions with Greenfield South and 
we expect them to find a satisfactory resolution. 

After pursuing discussions to reach a negotiated 
agreement, we have notified Greenfield South that 
the OPA is not proceeding with the contract. 

Contract negotiations are commercially sensitive. 
These discussions are confidential. We wi/J 
continue to negotiate in the best interests of 
Ontarians. 

The government has been clear that it Is committed 
relocating the plant. Given the government's 
commitment, and to/Jawing discussions with 
Greenfield South, we decided not proceeding with 
the contract was the appropriate next step. 

Our goal has been to resolve this matter in the best 
interests of Ontarians. We believe this decision 
best serves the public interest. Contract 
negotiations are commercial sensitive and we 
cannot say more than that. 

We initiated discussions with Greenfield South as 
soon as we received the Minister's Jetter asking us 
to begin discussions. Not proceeding with the 
contract is the result of these discussions. 

We will pursue further discussions with Greenfield 
South. 
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The OPA will pursue further discussions with Greenfield South to 
find a satisfactory resolution. 

The OPA will pursue further discussions with Greenfield South to 
find a satisfactory resolution. 

The OPA is best able to answer this. We can confirm that the site 
selection will include public consultation. 

These are two very different situations. The OPA has advised that 
Southwest GTA's local reliability issues can be addressed through 
building transmission. Transmission projects were rejected by the 
people of Northern York Region, and a generating facility is required 
immediately in the region to meet North American standards for 
reliability. 

SCENARIO A 

My understanding is that the OPA has notified the developer that it 
will not be proceeding with the contract. The OPA has asked the 
developer to stop work at the site. 

We expect to continue discussions with Greenfield 
South and hope to reach a satisfactory resolution. 

We expect to continue discussions with Greenfield 
South and hope to reach a satisfactory resolution. 

This will require further consideration, but we will 
consider local generation needs and transmission 
and distribution support. Once options are identified, 
the public will be consulted. 

These are two very different situations. Southwest 
GTA 's local reliability issues can be addressed 
through building transmission. Transmission 
projects were rejected by the people of Northern 
York Region, and a generating facility is required 
immediately in the region to meet North American 
standards for reliability. 

SCENARIO A 

We have notified Greenfield South that we will not 
be proceeding with the contract and asl(ed 
Greenfield to stop construction. We have made it 
clear that Greenfield is financially liable if 
construction continues. We will pursue further 
discussions about stopping work at the site. 
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SCENARIO 8 & C 

My understanding is that the OPA has notified the developer that it is 
not proceeding with the contract. The OPA requires the developer 
to stop work at the site. 

Legislation is an option, however, the best option, and the one we 
are choosing at this time, is to have the OPA work with Greenfield 
South to find satisfactory resolution. 

It is our expectation the OPA and Greenfield South will work 
together to find a satisfactory resolution. 

The best option, and the one we are choosing at this time, is to have 
the OPA work with Greenfield South to find satisfactory resolution to 
the site. 

The government and our agencies have successful track records for 
negotiating and fulfilling contracts in the best interest of Ontario 
taxpayers. This is a unique case and these circumstances do not 
apply to other contracts or issues. 

Like any other business, energy partners work together to respond 
to changing conditions. Contracts are renegotiated or terminated on 
a small and large scale across businesses of all types. 

Discussions with TransCanada continue. We do not have an update 
at this time. 

SCENARIO 8 & C 

The government is best able to answer this 
question. 

We have notified Greenfield South that we are not 
proceeding with the contract. We have stated that 
we require Greenfield to stop construction. We have 
made it clear that Greenfield is financially liable if 
construction continues. We will pursue further 
discussions about stopping work at the site, and 
hope to reach a satisfactory resolution .. 

The government is best able to answer this 
question. 

Our agency has a successful track record for 
negotiating and fulfilling contracts in the best 
interest of Ontario ratepayers. 

This is a unique case and these circumstances to 
not apply to other contracts or issues. 

Discussions with Trans Canada continue. We do not 
have an update at this time. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
November 11, 2011 3:07 PM 
Calwell, Carolyn (ENERGY) 
FW: Greenfield 

Attachments: Greenfield South Letters- Letterhead- November 11 2011 - reworded.wbk 

Privileged and Confidential 

Latest versions of OPA letters to Eastern- according to Mike, Colin A has signed all three of them and Mike is waiting for 
instructions re which one to send- what drama! 

J£"afY'za 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom iUs addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

--------------- ·---------·-·---
From: Nimi Visram [mailto:Nimi.Visram@powerauthority.on.ca] 
Sent: November 11, 2.0111:54 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Michael Lyle 
Subject: Greenfield 

Mike asked that I forward the attached to your attention. 

Thnx 
Nimi 

Nimi Visram I Ontario Power Authority I Executive Assistant & Board Coordinator, to General Counsel & Vice President, legal, Aboriginal and 

Regulatory Affairs 

120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSH 1T1 
f?Phone: 416.969.6027 j 1§ Fax: 416.969.63831 lSI Email: nimi.visram@powerauthority.on.ca 

~ Please consider your environmental responsibility before printing this email. 
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This e-mail message and any files transmitted with it are intended only for the named reclpient(s) above and may contain information that is'"" 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended re~ipient(s), any dissemination, 
distribution or copying of this e-mall message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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ONT"ARIO 
POWER AUTHORITY 

CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

120 Adelaide Street \'/est 
StJite 1600 
Toronto, Ontario 1\\SH 1T1 

T 416-967-7·17~1 
F 416-967-1947 
W\'N'. powerauthority. on. ca 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield 
South Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 
2005 and amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. It is the OPA's continuing desire to reach mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in a 
different location. If these negotiations are not successful, the OPA will not proceed with the 
Contract. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision 
not to proceed with the Contract if negotiations are not successful, the OPA requests that you 
cease all further work and activities in connection with the Facility (as defined in the Contract), 
other than anything that may be reasonably necessary in the circumstances to bring such work or 
activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: ~--~~~~-----------
Name: Colin Andersen 

cc: 

Title: Chief Executive Officer 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 



CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MBV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario M5H ITl 

T 4i6·967-7474 
F 416-967-1947 
IINM. powerauthority .on.ca 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA is terminating the Contract. It is the 
OPA's continuing desire to reach mutual agreement on a satisfactory resolution of this matter and negotiate 
terms of a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision to 
terminate the Contract, the OPA requires that you cease all further work and activities in connection with the 
Facility ·(as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This Jetter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 
~N~am __ e_:~C-o~lin~A-n~d~e-~-e-n ________ _ 

Title: Chief Executive Officer 



CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

12C .\delaide StrE'et \Vest 
Suite 1600 
Toronto. Ontario .V.SH 1T1 

T 416-967-7474 
F 416-967-1947 
V'WW. po¥.ferauthority .on.ca 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA will not proceed with the Contract. It 
is the OPA's continuing desire to reach mutual agreement to terminate the Contract and negotiate terms of 
a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with the Contract, the OPA requires that you cease all further work and activities in connection with 
the Facility (as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such terrn is defined in the Contract). 

Sincerely, 

ONT ARlO POWER AUTHORITY 

By: ~--~~~~-----------
Name: Colin Andersen 
Title: Chief Executive Officer 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
November 11, 2011 3:25 PM 
Perun, Halyna N. (ENERGY) 
ltr 

Attachments: Energy Letter to OPA Keele Greenfield Nov 11 pm.doc 

:J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416} 325-6681/ Fax: (416} 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario,ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Ministry of Energy 

Office of the Minister 

4111 Floor, Hearst Block 
900 Bay Street 
Toronto ON M7A 2E1 
TeL: 416-327-6758 
Fax: 416-327-6754 

November XX, 2011 

Mr. Jim Hinds 
Chair 

Ministere de I'Energie 

Bureau du ministre 

4° etage, edifice Hearst 
900, rue Bay 
Toronto ON M7A 2E1 
TeL: 416 327-6758 
Telec.: 416 327-6754 

Ontario Power Authority 
1600-120 Adelaide Street West 
Toronto ON M5H 1T1 

· Dear Mr. Hinds:. 

In response to your Jetter of November 10, 2011 and in recognition that community opposition 
to the Greenfield South Generation Facility is ongoing and well documented, I am writing to 
acknowledge the Ontario Power Authority's efforts to negotiate with the developer of the 
facility, Greenfield South Power Corporation, with an aim to achieving a satisfactory resolution 
concerning the Mississauga site. The government remains committed to having the plant 
relocated. 

I have given careful consideration to public statements, correspondence to the government 
and resolutions of the Council of the City of Mississauga. While full recognition must be given 
to rate-payer value and the fair treatment of contractual counterparties, as suggested in your 
Jetter, in light of the strong and persistent opposition to the plant, the government supports the 
OPA's decision to not proceed with the contract and any other appropriate commercial and 
other steps that the OPA must take in seeking to stop construction of the gas plant at its 
current location. I will be engaging my colleagues in any dialogue with you on the most 
appropriate way to allocate. compensation between the OPA and the Crown. 

The circumstances in Mississauga are unique. The government remains committed to a 
strong; stable supply of electricity for Ontario and continued ·support of those making 
investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley 
Minister 

· c: David Lindsay, Deputy Minister 





Perun, Halyna N. (ENERGY) 

From: 

Sent: 

To: 

Cc: 

.Subject: 

Kovesfalvi, Sylvia (ENERGY) 

November 11, 2011 3:38 PM 

McMichael, Rhonda (CAB); Sharkawi, Aula (ENERGY) 

Perun, Halyna N. (ENERGY) 

ASAP 

Attachments: QA- repudiationNov11 OPA ENE Legal Policy.Jracked.Revisions -3pm.doc; QA
repudiationNov11 OPA.ENE.Legai.Policy Revisions.CLEAN-3pm.doc 

Hi-

Page 1 of 5 

See Legal's response below. There are several approaches under discussion - nothing has been 
decided yet. In light of this, we have added an additional question to the chart (also reflected in 
messaging), in case we take the two-step approach (OPA sends 1st letter saying we'd like to negotiate, 
pis stop work while we do so, followed by 2nd letter saying negotiations haven't been successful, you 
haven't stopped working, we are not proceeding with contract). 

Note: the OPA has sent the Minister a letter (our legal folks haven't seen it). The Minister is expected to 
send OPA a letter in response. It has not been sent yet- and there's no definitive timeline. 

There is discussion to release these letters publicly. If that happens, Legal has advised we'll need a 
cams strategy. I've indicated that content/objective of letters and method of release will determine cams 
strategy (Rhonda- have you seen letters? Is this something CO/Greenfield working group is 
discussing?) 

Attached are two versions ofthe chart: tracked with OPA's suggested change as noted in Halyna's email 
and below, and the additional QNmessaging in case a 2-step approach is adopted. 

We have notified Eastern that we are not proceeding with the contract and advised Eastern to stoo 
construction. We have made it clear that Eastern is financially liable if construction continues. We will 
pursue further discussions about stopping work at the site. 

Note: Legal has advised that only the OPA should communicate the reference to financial liability. So this 
is only in OPA's response track. 

I'll be off-line for the next couple of hours (driving). 

From: Perun, Halyna N. (ENERGY) 
Sent: November 11, 2011 2.:45 PM 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); l<ing, Ryan (ENERGY) 
Subject: RE: ASAP 

Privileaed and Confidential 

Hi-Re CO's comment:... the OPA added to this line: 

We have notified Eastern that we are not proceeding with the contract and advised Eastern to stop 
construction. We have made it clear that Eastern is financiallv liable if construction continues. We will 
pursue further discussions about stopping work at the site . 

. So- that" should address CO concerns. I have reviewed this with OPA General Counsel and this is what · 
he advises could be added. 

As you and I have discussed, the "who says what" chart is written from the point of view that the contract 

11/11/2011 
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is terminated .. 

This chart applies once the OPA actually sends a letter of termination to Eastern. 

However, my understanding from OPA General Counsel is that it remains.undecided whether this is the approach 
that will be taken. Another approach (which he believes will be the approach) is what we refer to as the "two step 
approach" whereby: 

(1) First letter from the OPA to go to Eastern would say 
• OPA continues to desire reaching a mutual agreement to terminate the contract and negotiate terms of a 

new contract for a facility in a different location 
• If these negotiations are not successful, OPA will not proceed with the Contract 

(2) Second letter would follow a few days later should negotiations continue to fail- that now the contract is 
terminated. 

So- the attached chart does not address the two-step approach. 

To address the two-step, you'd need to build in a Q and A something like following: 

Q. Has the contract been terminated? 

A. No, but should negotiations not be successful, the OPA has notified Eastern Power that it is not proceeding 
with the contract. 

A. In the meantime, the OPA has requested Eastern Power to stop construction at the site. 

Also please note: -there has been discussion today about the public release of the two letters- one from 
the OPA to the Minister and the expected Jetter from the Minister to the OPA (not yet sent). There needs 
to be a communications strategy developed pertaining to these two letters should it be desired to release 
them. 

Thanks Sylvia 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the 
person(s} to whom it is addressed. Any dissemination or use of this information by others than the intended 
recipient(s} is prohibited. If you have received this message in error please notify the writer and permanently 
delete the message and all attachments. Thank you. · 

From: Kovesfalvi, Sylvia (ENERGY) 
To: King, Ryan (ENERGY); Calwell, Carolyn (ENERGY) 

11111/2011 
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' . . 
~'. 

Sent: Fri Nov 1111:11:20 2011 
Subject: ASAP 

Hi - pis provide comment asap - thank you. 

Sent from my BlackBerry Wireless Handheld 

From: McMichael, Rhonda (CAB) 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Sent: Fri Nov 1110:58:10 2011 
Subject: Fw: 

Hi Rula and Sylvia -- see below-- Giles changes to pass thru policy/legal and also answers to a couple of follow
up qs. Thanks -- let me know if you have questions. 

From: McMichael, Rhonda (CAB) 
To: Gherson, Giles (CAB) 
Cc: Lindsay, David (ENERGY); Betzner, Lynn (CAB) 
Sent: Fri Nov 11 10:56:21 2011 
Subject: Re: 

Thanks Giles -- I think we'll need an answer to a follow-up question or two as well. 

Does that mean work is going to stop immediately? What if it doesn't? 

I'll work with Energy to craft. 

From: Gherson, Giles (CAB) 
To: McMichael, Rhonda (CAB) 
Cc: Lindsay, David (ENERGY) 
Sent: Fri Nov 1110:03:14 2011 
Subject: RE: 

Thanks Rhonda, 
I think this is all fine except for the response to the question about stopping work. I think it is far too weak. It 
reads: 

We have notified Eastern that we are not proceeding with the contract. We will pursue further discussions about 
stopping work at the site. · 

1 think we need to be messaging that we expect construction at this site to stop immediately while we pursue 
further discussions about relocating the plant. 

Giles 

416.325.3759 (o) 
416.587.0983 (c) 

11/11/2011 



From: McMichael, Rhonda (CAB) 
Sent: November 11, 2011 6:32AM 
To: 'kristin.jenkins@powerauthority.on.ca'; 'colin.andersen@powerauthority.on.ca'; Lindsay, David (ENERGY); 
Wallace, Peter (FIN); Livingston, David (IO); 'abirchenough@cogeco.ca'; Mayman, Gadi (OFA); Imbrogno, Serge 
(OFA); Segal, Murray (JUS) 
Cc: Gherson, Giles (CAB); Betzner, Lynn (CAB); Sharkawi, Rula (ENERGY); Hume, Steen (CAB) 
Subject: Fw: 

Please find attached revised q/a with OPA recommended changes, approved by Energy policy and legal. 
(The attachments include both track changes and clean versions). 

From: Kovesfalvi, Sylvia (ENERGY) 
To: McMichael, Rhonda (CAB) 
Cc: Sharkawi, Rula (ENERGY) 
Sent: Thu Nov 10 20:57:46 2011 
Subject: 

Hi- attached are Legal's and policy's suggestions (in tracked version). See Legal's explanation below. 

Also attached is a clean copy, accepting Legal, policy's and OPA's changes. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 10, 2011 6:21 PM 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: King, Ryan (ENERGY) 

. Subject: FW: Urgent: 4:00 PM Meeting 

Apologies for my delay- please see suggestions in the attached. 

By way of explanation, rather than refer to the government's intention, proposed correspondence refers to the 
government's commitment to relocate the plant. Rather than say that the OPA "will seek further discussions" with 
Eastern, I would suggest that the "OPA will pursue"- which is a bit vaguer and more optimistic. 

Carolyn 

From: McMichael, Rhonda (CAB) 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Sent: Thu Nov 10 16:01:05 2011 
Subject: FW: 4:00 PM Meeting 

Can you tal:le a lool:l and pass thru your legal? thanl:ls. 

From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority .on.ca] 
Sent: November 10, 2011 3:22PM . 
To: abirchenough@cogeco.ca; Colin Andersen; Lindsay, David (ENERGY); Michael Lyle; JoAnne Butler; Imbrogno, 
Serge (OFA); Mayman, Gadi (OFA); Segal, Murray (JUS); Livingston, David (IO); Betzner, Lynn (CAB); Wallace, 
Peter (FIN); Hume, Steen (CAB); McMichael, Rhonda (CAB) 
Cc: Amarai-Costa, Maria (CAB) 
Subject: RE: 4:00 PM Meeting 

Attached are OPA's proposed revisions to the messaging and Qs and As circulated yesterday. 

11/11/2011 
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Perc:n, HaJyna N. (ENERGY) 
no·m::···--=-"'====--==r:-o;;o;;;E'O::::o;;o:;::..,.::.:::=--4!'~<"'%=~"=..:;:!~~~..,.,.-~-;.,...-..=.--o-:,<>-==""""~~.:...::;;:'~:n==~"""" 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@poweraulhorily.on.ca] 
November '12, 2011 9:43 PM 

To: Perun, Halyna N. (ENERGY) 
Subject: Re: Letter from OPA to Minister 

You saw version that went with exception of small typo pointed out by Caroly11 that was fixed. 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, con-fidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying o-F this e-mail message or any -Files transmitted with 
it is strictly pi-ohibited. I-F you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete thL e-mail message. 

Original Message -----
From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: Saturday, November 12, 2011 09:36 PM 
To: Michael Lyle 
Subject: Letter -From OPA to Minister 

Pr'vileged and Confidential 

Hi Mike - As I didn't see the letter that the OPA chair sent the Minister, can you please 
con-Firm whether the last version we WDI'ked on is the one that was sent - or were there 
changes to it? I have sent an electronic vel's ion of the last dra-Ft I had to ~linister Bentley 
with caveat that it might not reflect the -Final signed letter - and he's asking now whethel
there were changes - are you able to let me know shortly? Many thanks Mike 

Halyna Perun 
A \DirectDI' 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 
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From: 
Sent: 

Kovesfalvi, Sylvia (ENERGY) 
November 13, 2011 5:28PM 

To: Calwell, Carolyn (ENERGY); McMichael, Rhonda (CAB); Perun, Halyna N. (ENERGY); 
Sharkawi, Rula (ENERGY) 

Cc: 
Subject: 

1\ing, Ryan (ENERGY); Gemmiti, Paola (MAA) 
RE: Updated OA 

Attachments: OA- repudiationNov13(letter release).COMS.5pm.doc 

References to Eastern Power deleted and replaced with Greenfield South. 

Am l1eading horne now- should be back on-line by ?ish. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 13, 2.011 5:16 PM 
To: l<ovesfalvi, Sylvia (ENERGY); McMichael, Rhonda (CAB); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: King, Ryan (ENERGY); Gemrniti, Paola (MAA) 
Subject: Re: Updated QA 

Greenfield South Power Corporation is the name of the contract counterparty, so that is the name we should use. It is an 
affiliate of Eastern. 

Carolyn 

From: Kovesfalvi, Sylvia (ENERGY) 
To: McMichael, Rhonda (CAB); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); King, Ryan (ENERGY); Gernmiti, Paola (MAA) 
Sent: Sun Nov 13 17:12.:57 2.011 
Subject: RE: Updated QA 

Hi Rhonda-

Not sure if Energy has a preference from a legal perspective. 

Based on what's in the public now, I'd suggest Greenfield (unless Legal advises otherwise). 

• According to the proponent's web-site, "Greenfield South Power Corporation, together with its affiliate Eastern 
Power Limited" is developing the Greenfield South Power Plant. 

• OPA also refers to them as Greenfield South on their web-site: http://www.powerauthoritv.on.ca/clean
enerqy/qreenfield-south-power-plant-280-mw-mississauga (will check with OPA about updating this site). 

·------------·------------·-------------··----·------·--···---
From: McMichael, Rhonda (CAB) 
Sent: November 13, 2.011 4:55 PM 
To: l<ovesfalvi, Sylvia (ENERGY); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); King, Ryan (ENERGY); Gemmiti, Paola (MAA) 
Subject: Re: Updated QA 

Thanks Sylvia. Does Energy have a preference as to which name is used? 
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From: Kovesfalvi, Sylvi<l (ENERGY) 
To: Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); King, Ryan (ENERGY); Gemmiti, Paola (MAA); McMichael, Rhonda (CAB) 
Sent: Sun Nov 13 16:52:27 2011 
Subject: Updated QA 

Hi all-

Attached is an updated OA with key messaging for three scenarios: 

Scenario A - If two-step process is selected 
Scenario B - If contract is terminated 
Scenario C - If contract is terminated and OPA/Minister letters become public (NEW)* 

Have also added new questions (under "letter") that might come up if letters become public (what does/do this Jetter(s) 
mean? Are these letters/decisions precedent-setting? and repeated earlier O's about what happens if developer keeps 
building, options to stop, potential cost. length of negotiations). Apologies for not providing tracked version- for some 
reason the function is not working on my computer today . . 

Note- we have been calling them Eastern throughout OA to this point, but OPA refers to them as ·Greenfield South in 
their letter. Let me know and I'll revise accordingly. 

Also attacl1ed for your reference are the general QA prepared a few weeks back. 
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Greenfield Contract Termination {Repudiation) 
November 13, 2011 (5:30 pm) 

MEDIA PROTOCOL 

Generally the Minister's Office responds to strategic questions and OPA responds to operational questions. 

Strategic- Minister's Office (Minister or Erika Botond) 

• Government's decision to relocate the plant 
• Government's commitment to relocate the plant. 

Operational - OPA (Colin Andersen or Kristen Jenkins) 

• Status of contract negotiations, and process for finding another site 
• History of Greenfield site selection (required approvals, public consultation, etc). 

process 

• The OPA immediately notifies the Ministry of Energy of any Greenfield-related media call (Communications Director, Media 
Manager and Spokesperson). 

• The Ministry immediately notifies Minister's Office, Deputy Minister's Office, Legal and Cabinet Office. 

• The OPA submits proposed responses; the ministry secures approvals (Cabinet Office, DMO, Legal, Policy). 

• The Minister's Office confirms who responds and how (phone/email). 
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WHO SAYS WHAT- General Guidelines 

SCENARIO A- If OPA sends letter to Greenfield South advising 
unsuccessful negotiations lead to termination (2-steo 

,,,,,,, ,, ,
1 

approach) 

>,;{'r~:;;,;,!iti':(;'),M::II understand the OPA has notified Greenfield South that it is not 
,, proceeding with the contract if negotiations are unsuccessful. 

In the meantime, the OPA has asked Greenfield South to stop 
construction at the site, 

SCENARIO B - If Contract is Terminated 

I understand the OPA has had discussions with the developer
Greenfield South. The OPA has notified Greenfield that the OPA will 
not proceed with the contract. 

J·,'!(3'm\:i\~':J~l.! The OPA will look for another site for the gas plant. 

, iF' ::c::1 The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

We are in discussions with Greenfield South. 

We have notified them that we will not be 
proceeding with the contract if our negotiations are 
not successful. 

In the meantime, we have asked Greenfield South 
to stop construction at the site. 

After pursuing discussions to reach a negotiated 
agreement, we have notified Greenfield South that 
the OPA will not proceed with the contract. 

We are seeking to continue discussions with 
Greenfield South on next steps. We cannot provide 
any additional information on these discussions at 
this time. 

We will look for another site for the gas plant. 

Once potential sites have been identified, the public 
will be consulted before a final decision is made. 
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SCENARIO C -If letter/letters become public 

Despite OPA's best efforts, a successful negotiation could not be 
reached. 

OPA has recommended that the contract be stopped and we 
support their recommendation. 

The government is committed to relocating this plant. It is in the 
ratepayer's interest to stop construction of this plant as soon as 
possible. 

:/:! j ;i)j[r.\';.~'fii:i:r lit is also in the interest of Ontario's economy to settle as quickly as 
possible. We need to reassure electricity developers and investors 
that Ontario remains a good place to make energy investments. 

Gas-fired generation is an important and cost-effective role in 
building a cleaner, more modern electricity system that meets 
Ontario's energy needs. 

The government remains committed to providing a strong, stable 
supply of electricity for Ontario. We also remain committed to 
providing support to those making investments in Ontario's electricity 
system. 

The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

It/they mean the government supports OPA 's recommendation to 
terminate the contract with Greenfield South. 

Despite our best efforts, a successful negotiation 
could not be reached. 

We have recommended that the contmct be 
stopped and appreciate the government's support. 

The government is committed to relocating this 
plant. It is in the ratepayer's interest to stop 
construction of this plant as soon as possible. 

It is also in the interest of Ontario's economy to 
settle as quickly as possible. We need to reassure 
electricity developers and investors that Ontario 
remains a good place to make energy investments. 

Gas-fired generation is an important and cost
effective role in building a cleaner, more modern 
electricity system that meets Ontario's energy 
needs. 

We share the government's commitment to 
ratepayer value. 

We hope to continue discussions with the developer 
to arrive at a settlement fair to all parties. 

It/they mean negotiations had stalled and the OPA 
recognized the best next step for all parties involved 
-ratepayers, the developer and OPA -was to 
terminate the contract. The OPA recommended 
terminating the contract and the government 
indicated their support. 
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That is what the OPA asked and that is our expectation. 

This is commercially sensitive information- but there is a significant 
financial penalty. 

The OPA and the developer could not reach an agreement to stop 
construction. 

I understand the OPA and developer have been meeting frequently 
for the past few weeks. 

[]fjet~~.s•ilie~l1,.stron~f!:!)! This is a unique case and these circumstances do not apply to other 
·•·· •• • ·· • ·· ... , .. , ·· , .... • ., .. ,,., •• .. , contracts or 1ssues .ana :persistent;.•:. ·•····•·'1i ''' · 

·,,_>'-;.,·/'.·'c'>,j,,._,,~ ,'- :-:,; ;/,;,'·\C:!.; '·' -~- _·; .>•:·,,:_:: '1.11 
oppos•tion lii.other . . ,.,, ,, 
:''"·····''•'""" ''t'' . .. ,.,., :;::;o:· 
C(),rytmpru •e.!;;•; . /<'. :.·· 
r:N.ortil.~rn York:Regic)f1;.;;! 

It means that we will sit down together to determine how to share the 
cost of cancelling the contract, giving full recognition to ratepayer 
value and contractual obligations. 

That is what we asked and that is our expectation. 

This is commercially sensitive information; however 
the developer has been made aware that they will 
incur severe(?) financial penalties if construction 
continues. 

We could not reach an agreement with the 
developer to stop construction. 

We have been· meeting frequently with the 
developer for the past few weeks. 

This is a unique case and these circumstances do 
not apply to other contracts or issues. 

It means that we will sit down together to determine 
how to share the cost of cancelling the contract, 
giving full recognition to ratepayer value and 
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§~ac:;~IY.I1~1A/.rnl1CtiJsjJ' That has yet to be determined. The OPA is committed to settling 
gCiingf,fO(COSff() CanceJ thiS matter With ratepayer value top of mind. 

· tllii¥:'c6nthit't&e············c••>'' 

The OPA will take the time necessary to come to a fair settlement. 

No. Letters of intent and direction are not precedent-setting. 
Our government conducts business on behalf of the people of 
Ontario in an open and transparent manner. 

SCENARIO A 

No, however if negotiations are not successful, the OPA has notified 
Greenfield South that it is not proceeding with the contract. In the 
meantime, the OPA has asked Greenfield South to stop construction 
at the site. 

We hope to start settlement negotations soon. We 
are committed to finding a fair settlement that 
upholds ratepayer value. 

We will take the time needed to find a fair solution. 

No. Letters of intent and direction are not 
precedent-setting. Our agency conducts business 
on behalf of the people of Ontario. We do so in an 
open and transparent manner. 

No. We are in discussions with Greenfield South .. 
We have notified them however that if our 
negotiations are not successful, we wi/1 not be 
proceeding with the contract. In the meantime, we 
have asked Greenfield South to stop construction at 
the site. 
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vvhotenninatedlhe , 'JI 
contract? . '.':: Following discussions with Greenfield South, OPA decided not 

proceeding with the contract would best serve the public's interest. 

'1/Vhy~~s.thE).CQ!'I.t~a(;f,~i!\1 Contract negotiations are commercially sensitive. These 
tei:n)i~a~eq~;WE)r'e viiS discussions are confidentiaL We.are confident the OPA is working 
ot~e'fS:oli:ltion~ not;:,:i)c~~; in the best interests of Ontarians. 

The OPA, as the contract holder, has been in discussions with 
Greenfield South to resolve this matter in the best interests of 
Ontarians. Following discussions with Greenfield South, OPA 
recommended not proceeding with the contract best serves the 

·· ''''''''j public's interest. We support the OPA's recommendation 

,... . . '·' '" , , , .. ,,,,,,,,,., Discussions began as soon as they could between OPA and 
>C:RI:ttr,~s:t,,.,,,'' k . ,,,, ;: ,,;f,:,; Greenfield South. This decision is the result of those discussions. 
· .terr'ninatedisooner?i ;tro:: 

;·.;;~:::;t!'2';::', ·;::;:v: ··1::_,'{, '·<-;""\:-'. -.. :<t:-;-;[:;:.~·J::: 

The OPA will pursue further discussions with Greenfield South and 
we expect them to find a satisfactory resolution. 

After pursuing discussions to reach a negotiated 
agreement, we have notified Greenfield South that 
the OPA will not proceed with the contract. 

Contract negotiations are commercially sensitive. 
These discussions are confidential. We will 
continue to negotiate in the best interests of 
Ontarians. 

The government has been clear that it is committed 
relocating the plant. Given the government's 
commitment, and following discussions with 
Greenfield South, we decided not proceeding with 
the contract was the appropriate next step. 

Our goal has been to resolve this matter in the best 
interests of Ontarians. We believe this decision 
best serves the public interest. Contract 
negotiations are commercial sensitive and we 
cannot say more than that. 

We initiated discussions with Greenfield South as 
soon as we received the Minister's letter asking us 
to begin discussions. Not proceeding with the 
contract is the result of these discussions. 

We will pursue further discussions with the 
proponent. 

6 



The OPA will pursue further discussions with Greenfield South to 

"uo ou nave""" ·"···· '":·.::,>. find a satisfactory resolution. 

~i~!~~&~~~ 
The OPA will pursue further discussions with Greenfield South to 
find a satisfactory resolution. 

The OPA is best able to answer this. We can confirm that the site 
selection will include public consultation. 

These are two very different situations. The OPA has advised that 
Southwest GTA's local reliability issues can be addressed through 
building transmission. Transmission projects were rejected by the 
people of Northern York Region, and a generating facility is required 
immediately in the region to meet North American standards for 
reliability. 

My understanding is that the OPA has notified the developer that it is 
not proceeding with the contract. The OPA has advised the 
developer to stop work at the site. 

We expect to continue discussions with Greenfield 
South and hope to reach a satisfactory resolution. 

We expect to continue discussions with Greenfield 
South and hope to reach a satisfactory resolution. 

This will require further consideration, but we will 
consider local generation needs and transmission 
and distribution support. Once options are identified, 
the public will be consulted. 

These are two very different situations. Southwest 
GTA's local reliability issues can be addressed 
through building transmission. Transmission 
projects were rejected by the people of Northern 
York Region, and a generating facility is required 
immediately in the region to meet North American 
standards for reliability. 

We have notified Greenfield South that we are not 
proceeding with the contract and advised Greenfield 
to stop construction. We have made it clear that 
Greenfield is financially liable if construction 
continues. We will pursue further discussions about 
stopping war!< at the site. 
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.Wiii.Iegislation be:· 
requir,edtq stop· • .. · ... , •• ! 
construction? ·· •• · •.. 

I ····•··•·•·· ... :;L. ,0_-_,.:;\~:_·:~---' ' . ; : ·:·--::_.·<:(.:;~??,-:~~:;;:. \'J 

~i~r~f~r;Y,~~~vi·.• .• ·•.:.s: ._.iii 
spok~aspEi~sqrn~aid•' ••o 
t?aiiE)9israti~11 ~as'• ;.; 

•·•&~~~~rtail.~;;~·~,~miti;;;.;.;; 

wl"tae~ 1:1"1Ei si:~tu~ C,i ······ 
J'l13gefiatiol1s"Nitti,. ; •...•••.. 
Ir'arisCanada?'' · ·.· .• ,:> ; 

. • •· . . . . I .. · •i. ./~ :,;: 
VoJillthe cost' qi.tlle~~· 

I cC,ntract.cancellations. 
.b,e rrtadej:)IJI:!Iic····· ~; i' 
knowl'et:lg e,at. sollle . .:! 
time?i::.· ····'<"• 

Legislation is an option, however, the best option, and the one we 
are choosing at this time, is to have the OPA work with Greenfield 
South to find satisfactory resolution. 

It is our expectation the OPA and Greenfield South will work 
together to find a satisfactory resolution. 

The best option, and the one we are choosing at this time, is to have 
the OPA work with Greenfield South to find satisfactory resolution to 
the site. 

The government and our agencies have successful track records for 
negotiating and fulfilling contracts in the best interest of Ontario 
taxpayers. This is a unique case and these circumstances do not 
apply to other contracts or issues. 

Like any other business, energy partners work together to respond 
to changing conditions. Contracts are renegotiated or terminated on 
a small and large scale across businesses of all types. 

Discussions with TransCanada continue. We do not have an update 
at this time. 

Our government is committed to conducting business in an open 
and transparent manner. We will provide what we can when we 
can . 

The government is best able to answer that 
question. 

We will pursue further discussions and hope to 
reach a satisfactory resolution. 

The government is best able to answer that 
question. 

Our agency has a successful track record for 
negotiating and fulfilling contracts in the best 
interest of Ontario ratepayers. 

This is a unique case and these circumstances to 
not apply to other contracts or issues. 

Discussions with TransCanada continue. We do not 
have an update at this time. 

Contracts are commercially sensitive. It is up to the 
proponent to determine what they are willing to 
make public and when. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

MacNaughton; Catherine (JUS) 
November 14, 201110:03'AM 

To: Rehab, James (ENERGY) . · ._ 
Cc: 
Subject: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Instructions, Greenfield South Bill 

Thanks James. Tara Partington is shadowing me on this file and will take it over whim I leave next month. I will be 
forwarding what you sent me to her as well as all drafts. If you remember, please cc her on em ails to. me. 

thanks 

Catherine Macnaughton 
Legislative Counsel 

. Office of Legislative Counsel 
3600-99 Wellesley Street West · 

. Toronto, Ontario M7A 1A2 
phone: (416) 326-2787 
fax: (416) 326-2806 
email: catherine.macnaught6n@ontario.ca 

From: Rehab, James (ENERGY) 
Sent: November 10, 2011 19:48 
To: MacNaughton, Catherine (JUS) 
Cc: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Instructions, Greenfield South Bill 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 10, 2011 

Good evening; Catherine! I hope you had a terrific long weekend! I attach what are my first (very rough· and bare) 
instructions on your very good first draft of the above-noted Bill. The password is the same as that first assigned to this 
file, arid I will send this to you again out of an abundance of caution. 

Please feel free to contact me on (x.56676) should you .wish to discuss. I will also leave you with my home telephone 
number and cell number below, in case you should need it throughout this project: 

-Home: (905) 426-7839 (Ajax) 
-Cell: (647) 218-3964 

Thank you! 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 
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Notice 

This communication may be solicitor/client privileged and contain confidential info~ation only intended for the person(s) 
to whom it.is addressed. Any dissemination or use of this information by others than the intended recipienl(s) is 

. prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · · 
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Perun, Halyna N. (ENERGY) 

F~om: Rehob, James (ENERGY) 
November 16, 2011 10:33 AM Sent: 

To: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Bill: Timing Re: Introduction, Process, Translation etc. 

I . 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 16,2011 

Good morning, Carolyn and Halyna. While I am still awaiting a second draft of the Greenfield South Bill back from OLC, 
there are a number of important and time-sensitive matters related to the bill which I would really appreciate discussing 
with you at your early convenience. These are all elements drawn from my understanding of the process and 1'111 sure 
you are well acquainted with them, but I thought it would be useful for us to have a discussion about the process and 
timing: · · · 

• General timing: As I. understand there is no actual timing yet established for the introduction of the Bill, aithough I 
have heard· mention that it may be desired that we introduce 11ext week (as soon as the House rises). I'm actually 
quite unclear whether the drafting will be in any way ready, but you can certainly know that I will do everything I 
can to meet the timing as established by the decision-m·akers. · 

• General Process elements: The Bill will rieed to receive policy approval, either by a committee of Cabinet, such. 
as E:ERP, LRC or Cabinet sitting as both LRC and itself. · · 

o To date, formal Cabinet committees·have not yet been struck; 
o Our own Cabinet Office Liaison (Hanna Smith) would normally schedule this item or arrange for a special 

meeting of Cabinet with EGO and CO. 
o Earliest Cabinet dates are in January (this is just my current understanding and needs to be confirmed· 

with Hanna Smith our EGO/CO) therefore a special Cabinet or LRC/Cabinet, etc. meeting may well be 
required if introduction is to occur in this session of the House;-

o Policy and. related briefing documents do need to be developed with the client and sent through (along· 
with the MAG BN on its own track). 

• Bill-related elements: Normally, the introduction version of the Bill including the (usually 50) requisite number of 
required copies have to be delivered to the office of the House Leader on the day of introduction, if not the day 
before: · 

o MO or DMO should liaise with the Office of the House Leader as early as possible after the Bill is fully 
drafted and ready to ensure we have lined up introduction dates/timing; 

o Prior to this, we must prepare both English and French Compendium and Plain Language.(simplified· 
version) of compendium; _ 

o Ministry (usually LSB-me) would arrange for translation services through George Nutter of 
Communications, who (as was the case in the most recent Bills we've done) arranges for French 
translation services. Translation of the Bill itself and its Explanatory Note are prepared for us by OLC's 
owh French translation unit. 

o Timing for Second Reading and Committee would have to be identified as soon as possible so that we 
can prepare ·any required amendments to the Bill, assuming the Bill goes to the committee after First 
versus Second reading. The main difference for the policy-makers and the drafters is that the scope of 
the amendments that one can maKe at the Second Reading stage is smaller (the scope of the Bill is fixed) 
and only the more te.chnical versus wide-open fundamental policy changes· can be made at Committee 
after·Second Reading. 

o LSB may want to touch base with the Clerk of the House in order to ensure we provide him or her with the 
Bill and related documents in the time required, once the committee stage elements are settled. 

The best coarse of action I would posit at this point given the information I have on hand is that we should, as soon as 
possible (when appropriate, of course) discuss the development of a' policy and process plan for this initiative, with Hanna . 
Smith and Rick Jennings, once MO and DMO allow us or direct us to do so. 

Thanl< you! 

Kindly, 

Janies 

1 



James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Mil)lstry of Infrastructure 
Legal Services Branch · · 
777 Bay Street, 4th Floor, Suite 425 
T cironto, ON fv15G 2E5 
Tel: 41.6-325-6676 
Fax: 416-325-1781 ; 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the persmi(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited .. If you have received this message in error please. notifY the writer and permanently delete the message and 
all attachments. Thank you. · 
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Perun, Halyna N. (ENERGY) 

From:. 
Sent: 

Calwell, Carolyn (ENERGY) 
November 16, 2011 11:55 AM 

To: 
·Subject: 

Perun, Halyna N.·(ENERGY); Rehob, James (ENERGY) 
FW: Greenfield Presser 

fyi - Comms' account of the PC's press conferenca this morning at the site. 

-----Original Message-----
From: Kovesfalvi, Sylvia (ENERGY) 
Sent: November 16, ·2011 11:47 AM 
To: Ca1well, Carolyn {ENERGY) 
Subject: FW: Greenfield Presser· 

-----Original Message-----
From: Cayley, Daniel {ENERGY) 
Sent: November 16, 2011 11:44 AM 
To: Botond, Erika {ENERGY); Dunn, Ryan {ENERGY); Kett, Jennifer {ENERGY); Kovesfalvi, Sylvia 
(ENERGY); Morton, Robert (ENERGY); King, Ryan {ENERGY); Sharkawi, Rula {ENERGY); Nutter, 
George {ENERGY); Kulendran, Jesse {ENERGY) 
Subject: Re: Greenfield Presser 

Fedeli is leaving. 

Just overheard Global saying that they would be getting in touch with the Minister/premier's 
office. 

----- Original Message 
From: cayley,. Daniel {ENERGY) 
To: Botond, Erika (ENERGY); Dunn; Ryan {ENERGY); Kett, Jennifer {ENERGY); Kovesfalvi, Sylvia 
{ENERGY); Morton, Robert (ENERGY); King, Ryan {ENERGY); Sharkawi, -Rula {ENERGY); Nutter, . 
George {ENERGY); Kulendran, Jesse {ENERGY) 
Sent: Wed Nov 16 11:39:24 2011 
Subject: Re: Greenfield Presser 

Fedeli is just talking to local residents now. 

Global is filming the construction site. 

Missisauga news has left. 

----- Original Message ----
From: cayley, Daniel (ENERGY). 
To: Botond, Erika {ENERGY); Dunn, Ryan {ENERGY);. Kett, Jennifer {ENERGY); Kovesfalvi, Sylvia 
{ENERGY); Morton, Robert {ENERGY); King, Ryan {ENERGY); Sharkawi, Rula {ENERGY); Nutter, 
George {ENERGY); Kulendran, Jesse {ENERGY) 
Sent: Wed Nov 16 11:30:52 2011 
Subject: Re: Greenfield Presser 

Global is interviewing a local rersident opposed to the plant .. 

Original Message 
From: Cayley, Daniel {ENERGY) 
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To: Botond, Erika (ENERGY); Dunn, Ryan (ENERGY); Kett, Jennifer (ENERGY);.Kovesfalvi, Sylvia 
(ENERGY); Morton, Robert (ENERGY); King, Ryan (ENERGY); Sharkawi, Rula (ENERGY); N4tter, 
George (ENERGY); Kulendran, Jesse (ENERGY) 
Sent: Wed Nov 16 11:29:50 2011 
Subject: Re: Greenfield Presser 

Mississauga news is now taking pictures of fedeli talking to a lo.cal resident with the plant 
in the background. 

Global and missisauga news are the only media outlets here, 

_" ___ Original Message -----
From: ~ayley, Daniel (ENERGY) . . 
To: Botond, Erika (ENERGY); Dunn, Ryan (ENERGY); .Kett, Jennifer (ENERGY); Kovesfalvi, Sylvia 
(ENERGY); ,Morton, Robert (ENERGY); King, Ryan (ENERGY); Sharkawi, Rula (ENERGY); Nut;ter, 
George (ENERGY); Kulendran, Jesse. (ENERGY). 
Sent: Wed Nov 16 11:28:11 2011· 
Subject: Re: Greenfield Presser 

Say.ing that PCs would not have put the plant here in the first place. 

-----Original Message'----
From: Cayley, Daniel (ENERGY) 
To: Botond, Erika (ENERGY); Dunn, Ryan (ENERGY); Kett, Jennifer (ENERGY); Kovesfalvi, Sylvia 
(ENERGY); Morton, Robert (ENERGY); King, Ryan (ENERGY); Sharkawi, Rula (ENERGY); Nutter, 
George (ENERGY); Kulendran, Jesse (ENERGY) 
Sent: Wed Nov 16 11;27:15 2011 
Subject: Re: G~eenfield Presser 

He is now saying that the GEA has removed local decision making ·~ similarly to how the 
community has not been listened to on this plant. 

----~ Original Message 
From: Cayley, Daniel (ENERGY) 
To: Botond, Erika· (ENERGY); Dunn, Ryari (ENERGY); Kett, Jennifep (ENERGY); Kovesfalvi, Sylvia 
(ENERGY); Morton, Robert (ENERGY); King, Ryan (ENERGY);. Sharkawi, Rula (ENERGY); Nutter, 
George (ENERGY); Kulendran, Jesse (ENERGY) 
Sent: Wed Nov 16 11:25:36 2011 
Subject: Re: Greenfield Presser 

Globai is interviewing him now. He is saying that there was never any intention to shl!t down 
the plant - just a seat saver. 

----- Original Message ----
From: Cayley, Daniel (ENERGY) 
To: Botond, Erika (ENERGY); Dunn, Ryan (ENERGY); Kett, Jennifer (ENERGY); Kovesfalvi, Sylvia 
(ENERGY); .Morton, Robert (ENERGY); King, Ryan (ENERGY); Sharkawi, Rula (ENERGY); Nutter, 
George (ENERGY);· Kulendran, Jesse '(ENERGY) 
Sent: Wed Nov 16 11:16:10 2011 
Subject: Re :· Greenfield Presser 

Fedeli just got ·here. Only one reporter here - don't recognize her. 

Original Message ----
From: Cayley, Daniel (ENERGY) 

2 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 14, 2011 11:15 AM 
Boland, Erika (ENERGY) 

Cc: Kulendran, Jesse (ENERGY); Silva, Joseph (ENERGY); Jennings, Rick (ENERGY); Calwell, 
Carolyn (ENERGY) 
FW: Greenfield 
Greenfield South Letters- Letterhead -November 11 2011 - reworded.wbk 

Subject: 
Attachments: 

Privileged and Confidential 

As requested -proposed letters from the OPA to Eastern 

Hafyrza 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use.af this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Nimi Visram [mailto:Nimi.Visram@powerauthority.on.ca] 
Sent: November 11, 2.011 1:54 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Michael Lyle 
Subject: Greenfield 

Mike asked that I forward the attached to your attention. 

Thnx 
Nimi 

Nimi Vis ram 1 Ontario Power Authority _I Executive Assistant & Board Coordinator, to General Counsel & Vice President, legal, Aboriginal and 

Regulatory Affairs 
120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSH lTl 
'&?Phone: 416.969.6027 I ~~~1 Fax: 416.969.6383] [;] Emall: niml.visram@powerauthority.on.ca 

JJ Please consider your environmental responsibility before printing this email. 

W 1!.
~ . Great.arToronto's 

20Il g 3 &Top Employers 
Ct.'ltlad.'l's GreGl:~ m:rn:J 

Employer ~ 
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CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

~ 20 Adelaide Street \Vest 
Suite 1600 
Tomnto, Ontario N.SH H1 

T 416-967-747•1 
F 416-967-1947 
www.powerc.!-lthority.on.ca 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield 
South Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 
2005 and amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. It is the OPA's continuing desire to reach mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in a 
different location. If these negotiations are not successful, the OPA will not proceed with the 
Contract. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision 
not to proceed with the Contract if negotiations are not successful, the OPA requests that you 
cease all further work and activities in connection with the Facility (as defined in the Contract), 
other than anything that may be reasonably necessary in the circumstances to bring such work or 
activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONT ARlO POWER AUTHORITY 

By: ~--~~~~---------
Name: Colin Andersen 

cc: 

Title: Chief Executive Officer 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 
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ONTARiO 
POW~R AUTHORITY 

CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

120 Adelaide Street Vlest 
Suite 1600 
Toronto. Ontario .VEH 1T1 

T 416-967-7474 
F 416-967-1947 
wwv1. power authority .on .ca 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield $outh 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA will not proceed with the Contract. It 
is the OPA's continuing desire to reach mutual agreement to terminate the Contract and negotiate terms of 
a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with the Contract, the OPA requires that you cease all further work and activities in connection with 
the Facility (as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By:~--~~~~--------
Name: Colin Andersen 
Title: Chief Executive Officer 
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From: 
Sent: 
To: 

Brown, Meredith (JUS) 
November '14, 2011 11:25 AM 
Perun, Halyna N. (ENERGY) 

Cc: 
Subject: 

Wong, Taia (JUS); Wilson, Malliha (JUS); Lung, Ken (JUS); Di Ciano, Sandra (JUS) 
RE: Draft letter for review- PrivHeged and Confidential 

Ttlanl<s- DAG may wish to speak with you shortly. 

From: Perun, Halyna N. (ENERGY) 
Sent: November 14, 201111:19 AM 
To: Brown, Meredith (JUS) 
Cc: Wong, Taia (JUS); Wilson, Mal\iha (JUS); Lung, Ken (JUS) 
Subject: FW: Draft letter for review- Privileged and Confidential 

Privileged and Confidential 

What I understand is to be the version of the proposed Minister's letter to the OPA- please see email below sent on 
Friday to Minister Bentley: 

Directly below is the text of the letter that went to the Minister from the OPA: 

Privileged and Confidential 

Text of Letter from the OPA: 

Dear Minister: 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors with respect to the 
Greenfield South Power Plant, which the Ministry of Energy procured in 2004. The OPA was subsequently 
directed to enter into a contract with Greenfield and is now the sole counterparty. The Board clearly 
understands that the government's intention is to relocate the plant as outlined in your letter to the OPA on 
October 24, 2011. The purpose of this letter is to ensure that the government's intention is met 

The OPA Board of Directors takes very seriously its responsibilities to our contract counter-parties. Like the 
provincial government, we would like to achieve a resolution for the Greenfield South plant that provides both 
fair treatment to the counterparty and Ontario ratepayers. We also think it is important that electricity 
developers generally continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important. cost-effective and safe part of the province's electricity supply mix. At the 
same time, we recognize the public concern about the location of this plant and public requests that 
construction of the plant stop. 

After receiving your October 24'11 letter, the OPA commenced discussions with Greenfield South. To date, the 
OPA's preferred approach has been to reach an agreement with Greenfield South to stop construction and 
negotiate an arrangement to relocate the plant or terminate the contract Since then, ithas become clear that 
Greenfield South may not agree to such an approach. In light of this, the logical next step appears to be to 
notify Greenfield South that the OPA will not be proceeding with the contract 

I wish to assure you that, even after laking this step, the OPA will seek to continue discussions with Greenfield 
South to arrive at an agreement on appropriate compensation. Given our shared interest in ratepayer value, 
the board would then also lil<e to commence a dialogue with you on the most appropriate way to allocate the 
compensation between the OPA and the Crown. 
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I look forward to your reply. 

XaEyna 

Halyna N. Perun 
A/Director 
Legal Services Brancl1 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

·------·~·--·----~----------·----~·--·-··~--·--

From: Perun, Halyna N. (ENERGY) 
Sent: November 11, 2.011 2:2.0 PM 
To: 'chrisbentley@liberal.ola.org' 
Cc: Maclennan, Craig (ENERGY); Lindsay, David (ENERGY) 
Subject: Draft letter for review- Privileged and Confidential 

Privileged and Confidential 

Minister- For you consideration, please see below the text for the proposed letter to the OPA, with the 
additional sentence highlighted. The addition picks up on the statement about compensation in the letter the 
OPA sent to you. This draft text with the addition has been approved by the Deputy Attorney General: 

Dear Mr. Hinds: 

In response to your letter of November 10, 2011 and in recognition that community opposition to the Greenfield 
South Generation Facility is ongoing and well documented, I arn writing to acknowledge the OPA's efforts to 
negotiate with the developer of the facility, Greenfield South Power Corporation, with an aim to achieving a 
satisfactory resolution concerning the Mississauga site. The government remains committed to having the 
plant relocated. 

I have given careful consideration to public statements, correspondence to the government and resolutions of 
the Council of the City of Mississauga. While full recognition must be given to rate-payer value and the fair 
treatment of contractual counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports theOPA's decision to not proceed with the contracfand any 
other appropriate commercial and other steps that the OPA must take in seeking to stop construction of the 
gas plant at its current location. I will be engaging my colleagues in any dialogue with you on the most 
appropriate way to allocate compensation between the OPA and the Crown. 

The circumstances in Mississauga are unique. The government remains committed to a strong, stable supply 
of electricity for Ontario and continued support of those making investments in Ontario's electricity system. 

Sincerely, 
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"dhris Bentley, 
Minister 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (4"16) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Rehab, James (ENERGY) 
November 14, 2011 11:48 AM 
King, Ryan (ENERGY) 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Greenfield South -Questions 

No problem, Ryan- I'll work your good answers into the next draft {that should give Rick ample lime to add his excellent 
thoughts in while still keeping us moving forward!) 

Thanks, and I'll likely be in touch later on this afternoon to touch base! 
James 

From: King, Ryan (ENERGY) 
Sent: November 14, 201111:42 AM 
To: Rehab, James (ENERGY) 
Subject: FW: Greenfield South - Questions 

Hi james, 
This is in with Rick so there may be further changes. However in the interest of time, I'm sending your way. 

From: l<ing, Ryan (ENERGY) 
Sent: November 10, 2011 4:43 PM 
To: Jennings, Rick (ENERGY) 
Subject: RE: Greenfield South - Questions 

Rick, my comments in red. Please let me know what you think 

---------

-~-------------------·-----

From: Rehab, James (ENERGY) 
Sent: November 10, 2011 4:27 PM 
To: King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: Greenfield South - Questions 

Privileged & Confidential/ Solicitor & Client Privileged 

November 10, 2011 

Hi, Ryan- In connection with our conversation, here are some questions we need your assistance with: 

1. Confirmation of site/municipal address: We have it as "Lot 3, Concession 1, in Municipality of Mississauga, 
municipal address: 2315 Lorelm1d Avenue; (yes) 

2. Description of project: Currently, the description for the project reads: '"'project" means the Greenfield South 

Power Project undertaken by the Corporation on the site" and site has a description related to the above

noted land descliption/municipal address;- are there any other elements of the project which yon wish 

us to capture as part oftl1e "project"- e.g. any related facilities, equipment, buildings, lands or 

structures not necessarily captured by the balded language above but which you want us to capture in 

order to cease or halt activity? The plant is a natural gas-nred combined cycle electricity generating facility with a 
capacity of280 MW. We should use the OPA contract as the basis for legal reference. 

3. Other structures on, improvements to, the land-
a. Do you want to (i) maintain the structures that are both related and unrelated to the project? Do you just 

want those structures unrelated to the project? (fencing, ligl1ting, storage buildings on site that are not 
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directly project-related - not sure what they'd be but we put the question forward. Put another way, 
should land be completely cleared or remain "as is" at the time construction ceases. (I believe it's been 
referenced as restoring the site to its pre-construction condition) 

b. Electricity-related equipment/installation- do we know what transmission-connection or other equipment 
are now on-site? Is all such equipment to be removed? This could be confirmed and verified in 
discussions with the proponent but all equipment would need to be removed to ensure the pre
construction condition is met. 

c. Are there other structures on adjacent property, on the street (hydro poles, sewer/water manes, etc.) 
which need to be dealt with? (removed?); only insofar as those structures were required or added to 
support the proposed plant. 

d. Confirm whether our approach of leaving all municipal services (eiGctrical, water, sewage) in place to the 
extent those services have been provided. Can you ·assist in help J us confirm whether such services 
are now in place? We would need to determine what infrastructure was in place prior to construction. 

4. Remediation of the land: in line with the above, is it the intention that the land be returned to its "pre-remediation 
stage" (yes) or will the construction simply be expected to cease and the land left "as is" (e.g. with the partial 
construction-related improvements remaining). If the latter, this will likely form part and parcel of "sunk costs" 
where there might be some salvage or alternative use value that the developer might be expected to provide for 
itself (e.g. to sell to another project-developer, to return to the supplier, to put to an alternative use (doubtful) -I 
gather any salvage value would be quite low but we have to consider). 

5. Currently, the legislative draft differentiates between the "generation facility".(e.g. turbines, equipment, etc.) and 
the "land" (real property) on which the generation facility is located. This is to reflect the fact that the turbines and 
equipment may well be relocated to another site, and the site put to an alternative, more environmentally benign 
use. Let us know if at first blush this approach causes any problems from the information or policy instructions you 
have for us at this time. Obviously we understand that the policy is still maturing. (No concerns for now) 

6. Financing- did the OPA or any other entity (e.g. the Grown) provide "up front" financing that needs to be repaid to 
the Crown? On this point, we understand that the main financiers are "EIG" and "Credit Swiss"- can you confirm
are there any additional lenders? (Our understanding is that these were the sole lenders) 

7. Follow-on Contracts: The main contract between the OPA and Greenfield South Power Co. is obviously the main 
target. However, significant liability will arise under the many follow-on contracts including with sub-contractors, 
contracts for equipment, installation of gas line and provision of natural gas, other related suppliers. Is there any 
policy decision on whether or not to compensate suppliers for the loss or termination of those contracts? (this 
should be taken into consideration as 'sunk costs' in discussions with Eastern power) (We will be looking at these 
issues closely with CLOG but your directional advice at this point is important for us to keep the Bill moving 
forward). Termination of all contracts can give rise to several types of liability including (i) liability for sunl< costs 
which we are addressing; (ii) liability for lost revenue (no instructions yet- can you confirm position on same?) (iii) 
liability based on the penalty/default and other discipline provisions contained in the follow-on contracts (do you 
have any policy instructions on whether these are to be addressed? Of course the positions Energy takes may 
have to be modified once we run the issues and the drafts of this Bill by CLOG who have to consider wider 
Government implications). 

8. Note re. Date/Timing: The current draft uses "April 12, 2005" (which is the date of the restated contract entered 
into between the OPA and Greenfield South as the trigger date). We are exploring whether we need to take the 
date back further (e.g. date at which the RFP was issued). Do you have any thoughts or instructions on this? 

Kind regards, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
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, T.llis coC:,municalion may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
November 14, 2011 12:24 PM 
King, Ryan (ENERGY); Rehab, James (ENERGY) 
Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Deck for 1 :00 today 
GS Options on Site.14 11 2011.ppt 

ConfidenUa/!Solicitor-Ciient Privileged 

I understand that the OM wants to walk a deck into a meeting about Greenfield that he is having today to start a 
conversation about the draft legislation. Ryan, I've built on the version that you sent me to address the compensation 
question- please see attached. 

I welcome your comments- I don't pretend this version is at all definitive. I need to get this to Joseph by about 1. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person{s) to wtmm it is addressed. Any 
dissemination or use of this information by others tt1an the intended recipient{s) is prohibited. If you have received this message in error please notify tile writer 
and permanently delete the message and all attachments. Thank you. · 
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MINISTRY OF ENERGY 

- - - ;~~~~~-- - ---: 
: ................................................................................................................................................................................................................................................................................................................................... : 

• Next steps to resolve the Greenfield South gas 
plant require the government and the OPA to 
determine: 

1) what compensation Greenfield South should 
receive for termination of the contract; and 

2) what will happen with the Greenfield South site 

,. - ,_ 

-...... --.- ~-- ------~ -- ·----~----·---·-·· 

-~--------------------,~-- --·-----------··-------~----
_______ , _________ ~ ·-----~ --~~-----~=--~"" ,_-·-------~--M------------

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 
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MINISTRYOF ENERGY 
........................................................................................................................................................ ,, ........................................................ -.............................................................................................................. . 

Compensation 
-................................................................................................................................................................................................................................................................................................................................. .. 

.. There are at least 3 options to address compensation 

1. Formula based on provable costs incurred by Greenfield South 

2. Fixed amount based on -estimated costs incurred by Greenfield 
South 

3· Referral to a third party arbitrator for determination of 
compensation 

e Compensation is assumed to include construction and 
equipment sunk costs; costs paid to terminate construction and 
equipment contracts; soft development costs, such as 
engineering, design, surveys, and legal fees 

.. There is a decision point as to whether compensation should 
include lost profits 

" .. ,.~,_--~,_:;.:;.::::.=:. ___ ,_:::;;: .. ''" , . .:-:.::::.::.:.: .... _.::.:::::::.::.::.:.:·.::-::::.::..:: .. :.=::::::.:::::=::::.:;~..:::·· .... - . ..;.:::, ______ :::::.::::~:::..._: . .====·=:.:. ___ "..:...:::.:.::.::..; . .::..::.:=.:::-.;.:::.._~..:===----·-· -------~-~-.._. 

3 CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 
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MINISTRYOF ENERGY 
j""'''''"''''''''''''''''''''''''''''''''''''''"''''"'''''''''''''''''''''''''''''''''•••·············-........................................................................................................................................................................................................................ 1 

, Option 1 - Formula based on costs incurred I 
: ................................................................................................................................................................................................................................................................................................................................... : 

• Greenfield would receive compensation for 
reasonable costs incurred in developing the project 
based on costs that it could prove through 
documentation and, potentially, audit 

• Pros 
• Places onus on Greenfield South to prove its costs 

• Payment would be based on verifiable information 

• This approach was taken in the Adams Mine Lake Act, 2004 

• Cons 
• It is unclear whether a formula could be negotiated with Greenfield 

- -·-· ----- ·~--~·-·~-----~--.. -·- ... _ .·.~-..::.:":;,·,:.·· 

CONFIDENTIAL/SOLICITOR-CLIENT 
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MINISTRYOF ENERGY 
:······································································································································································"··············"·· .. ·······························"'''''''''''''''"'''"'••··········"''••··············"'"'''''''''"''''''''''''''''''''''''''''''': 

, Option 2 - Fixed Amount 
: ............................................................................................. ,_,, ................................................................................................................................................................................................................................. : 

e Greenfield would receive compensation based on an 
amount determined by the OPA. This amount would be an 
estimate of costs to the date of termination of the contract, 
without verification from Greenfield South 

~~~ Pros 
• An amount could be determined quickly 

• Cons 
• Would require implementation through legislation. 

- Greenfield would not agree to an amount imposed by the OPA or the 
government 

• Appears arbitrary and unfair 

~---·--·-·· ·---~ ... ..... " -~-----· ---------·~ ~- ----- -------·--- ··----- ---· ... ----- -~-.. -··--- ... ----~ -·---·------- .. -----···-· ... ---~-~ -~--------
-·--·---·"'-"""''---·-·~ "'··~·-·--------~~"'"'"'~----~-··---··-·' """''"·-~"" .. ,. ____ .. __ ~---·-.,-····-···-··-·-~~---·---·--·-·~·------·---·· 
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MINISTRYOF ENERGY 

1- - ~~~i-~~ ~= ~:;~;;~-~~~ ~;~;~;~~~; ----- --I 
1.. ................................................................................................................................................................................................................................................................................................................................. 1 

• An arbitrator could be appointed to resolve compensation 
either with consensus of Greenfield South or through 
legislation 

• Pros 
• Provides for resolution of compensation through an independent third 

party 

• Allows for fair, impartial assessment of the amount of compensation 

• Cons 
• Could result in a lengthy process, although process could be negotiated or 

legislated · 

• Once arbitration commences, the ability of the OPA and the government to 
control the process is reduced 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

--~---"-----· 
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r--~ 

Vontario · 
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MINISTRYOF ENERGY 

The Project Site 

e There are at least 3 options to address the project 
site, which is a brownfield in a mostly industrial 
and commercial area: 

1. Acquire the site 

2. Greenfield retains the site 

3· Engage the City of Mississauga to seek its interest 
in acquiring the site from Greenfield South or 
contributing to compensation to Greenfield South 

--··--·-··--·-- -- ·---------·------~ ·-·- -----------··--- -· ··----------·----- -·-·-····---- -· -~--- -··-····--·-· -------- ~-... ' 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 
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MINISTRYOF ENERGY 
r··------··········------·-------------------.. ··-----------------·······------------------------·-·· .. ······---------------···-·······------------·····-·-.. -------------······· .. ----·-------------·-······-·-··--·--------·-----·-·········· .. ······---·-······-···· .. ·· .. ·------------------········ .. ··· .. ····· .. -· .. ··-------~ 

: Site Option 1 - Acquisition j 

:,,; ................................................................................................................................................................................................................................................................................................................................ : 

• Infrastructure Ontario or Ontario Power Generation 
acquires the site "as is" from Greenfield South 

• Greenfield is compensated for sunk costs of project 
development and fair value for land 

• Pros 
• Quick to implement 
• Costs of demolition and restoration of site are deferred 

• Site becomes available for public use or for resale 

• Cons 
• Costs of security of site 
• Tantamount to expropriation 

·-·---~·-··------ ·---- ····----~ -~~--.. ·---~-__ .. _ •. -.,_.;< _____ .. ·------------·· 
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MINISTRYOF ENERGY 
r ................................................................................................................................................................................................................................................................................................................................. f 

' Option 2 - Greenfield retains site I 
········································-······························-··············································································································· .. ····································-·············································································"····· .. ············; 

0 Use of site for electricity generation (s prohibited through 
agreement or legislation 

~~ Greenfield is compensated for sunk costs of project 
development, costs of restoring site to its pre-construction 
state and retains title to the land 

® Pros 
• Limits OPA's and government's interests to financial 

• Less intrusive to private interests 

~~ Cons 
• Public may continue to have ongoing concerns about future use of site 

. ·--~- ...... ·-··· -~------'" . -·· .. ·-~- ·- ..... ·----· - ... ----·--~- . "···-··-··· ·---- .. --- --···-··---
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MINISTRYOF ENERGY 
................................................................................................. , .............................................................................................................................................................................................................................. . 

Option 3 -City of Mississauga Participation 
................................................................................................................................................................................................................................................................................................................................... 

• Begin discussions with the City of Mississauga to seek their 
interest in acquiring the site from Greenfield South Power 
Corporation or playing a role in resolution of the site 

• City could contribute financially to compensation for 
Greenfield South and in turn have a say in the future use of 
the land 

• Pros 
• Could potentially reduce total costs borne by the OPA or the Province 
• City could show that it is doing something positive in light of the 

cancellation 

• Cons 
• Would likely require some convincing of the City. 

,_.,_,. __ .. " __ .. _ "" ·-·--.. ---·"-
-- .---~·" ., ... 
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MINISTRYOF ENERGY 
........................................................................................................................................................... ., .................................................................................................................................................................... \ 

Other Considerations 
·······································-···················--···-···································-··································································-.. ··-···································································· ················································································ 

® Relocation - Greenfield South develops a 
generation project at another site or Greenfield 
South's turbines are used at another site 

0 Relocation complicates and potentially delays resolution of the 
Mississauga site 

·---~- ._, ___ - . -~----· 

·-----------··----·------~--------·~-
'"" _____ .,., ... -··-· .. -·-·· ·-· ,,....--~-----
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-Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Boland, Erika (ENERGY) 
November 14, 2011 1:30 PM 

To: Nutter, George (ENERGY); Dunn, Ryan (ENERGY) 
Cc: Sharkawi, Rula (ENERGY); Perun, Halyna N. (ENERGY); King, Ryan (ENERGY); Silva, 

Joseph (ENERGY); Kulendran, Jesse (ENERGY); Gemmill, Paola (MAA); Jennings, Rick 
(ENERGY); Calwell, Carolyn (ENERGY); Kelt, Jennifer (OPO) 
RE: Statement draft 2 Subject: 

Attachments: 2011-11-14 Minister's Statement2.DOC 

Importance: High 

Hi gang- we have played around with this a bit. The way it was written, this seemed just to be another Oakville. Felt we 
needed to be clearer. Advice? 

From: Nutter, George (ENERGY) 
Sent: November 14, 201112:53 PM 
To: Botond, Erika (ENERGY); Dunn, Ryan (ENERGY) 

·-------· ____ ,. _____ _ 

Cc: Sharkawi, Rula (ENERGY); Perun, Halyna N. (ENERGY); King, Ryan (ENERGY); Silva, Joseph (ENERGY); Kulendran, 
Jesse (ENERGY); Gemmiti, Paola (MM); Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Statement draft 2 

I've tried to incorporate thoughts heard round the table. 

George Nutter 
Manager, Energy Communications 
Communications Branch 
Ministry of Energy 
Ministry of Infrastructure 

4th fl. Hearst Block 
900 Bay Street 
Queen's Park, Toronto 
Ontario, Canada M7 A 2E1 

416-326-9602 office 
416-326-394 7 fax 

qeorqe.nulter@ontario.ca 
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t?ontario 
Ministry of Energy 

.fiRE--IiNFIELD SO~.£R.A+I.QN....F;ACILITY 
$tatement-l:w-Chris-Bentle.y,MiHisteF-ef..f?Rergy-STATEMENT BY CHRIS BENTLEY, 

MINISTER OF ENERGY 

November 14, 2011 

After several weeks of continuing discussions with Greenfield South Power Corporation, the 
Ontario Power Authority (OPA) has informed the province that despite best efforts to negotiate 
an agreement. the OPA is moving forward with the next step to meet the government's 
commitment to relocate the Greenfield South generating plant. eR-Ihe-gevemmaRt's 
semmltmef\t-le-Felooate-the-GfeeRf~elg_geHti+§eReiBtifl@-fllaRt-away-frern-if&BtJFFGffi 

M1ssissaHga--sft& 

+he-GP-A-has-infGFffletl-th8-§GVeHlFRBRi-IRat-it-is-net-j}reeeeGiR§-Wi~ts-eeFitFaet-Witi+GFeenfie1e 
aeHlh-PeweF-GflrfJeraliGir.+Re-GP-A-has-EleleFfflinee-4Rat-+Ris-ReM-&lep-weH!fl-8e&l-ser-ve-4he 

. FJt181ie-iRleFGsh 
After repeated requests by the OPA to Greenfield to stop work on the site, Greenfield continues 
their work. As a result, the Ontario Power Authority has informed the province it will not proceed 
with its contract. 

:f-Re-Gffiafie-gGvemmeF<t-femains-eeHlFRillee-te-meviR§-feFWar.f!-lewaffi-Feleeating-tF\GfJiant" This 
is in the -We-w·iiH3entiRtJe-le-eR&HFG-4Rat--IRe-best interests of Ontario communities and 
ratepayers, ensuring they -remains the primary priority. The Ontario government remains 
committed \o moving forward toward relocating the plant. 

For media inquiries call: 
Erika Botond, Minister's Office, 416-327-4418 
erika.botond@ontario.ca 
Paul Gerard, Communications Branch, 416-327-7726 
Paul.qerard@ontario.ca 

For public inquiries call: 
1-888-668-4636 TTY: 1-800-239-4224 

ontario.ca/energy-news 
Disponible en frangais 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Mike, 

Calwell, Carolyn (ENERGY) 
November 14, 2011 1:40 PM 
'michael.lyle@powerauthority.on.ca' 
Perun, Halyna N. (ENERGY) 
Contract 

You previously sent us a copy of the Greenfield contract without schedules. Now that the 
common interest agreement is resolved, would you please send the agreement in its entirety? 

Carolyn 
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From: 
Sent: 

McMichael, Rhonda (CAB) 
November 14, 2011 4:14PM 

To: Nutter, George (ENERGY); Gemmiti, Paola (MAA) 
Cc: Sharkawi, Rula (ENERGY); Perun, Halyna N. (ENERGY); f<ing, Ryan (ENERGY); Calwell, 

Carolyn (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Subject: RE: Evening Update-- REVISED per CO request 

Hi -- just realized that the messaging changes were not translated as expected. 

It currently reads: 
I understand the OPA has notified Greenfield South that it will not be proceeding with the contract if negotiations are 
unsuccessful. 

It should read simply--
1 understand the OPA has notified Greenfield South that it will not be proceeding with the contract. 

The shorter version should be applied to both govt and OPA responses. 

Can you ps amend and resend? 

thanks. 

From: Nutter, George (ENERGY} 
Sent: November 14, 2011 12.:2.9 PM 
To: Gemmiti, Paola (MAA) 
Cc: Sharkawi, Rula (ENERGY); Perun, Halyna N. (ENERGY); King, Ryan (ENERGY); Calwell, Carolyn (ENERGY); Kovesfalvi, 
Sylvia (ENERGY); McMichael, Rhonda (CAB) 
Subject: RE: Evening Update -- REVISED per CO request 

Attached contains changes as suggested by CO below. 

George Nutter 
Manager, Energy Communications 
Communications Branch 
Ministry of Energy 
Ministry of Infrastructure 

4th fl. Hearst Block 
900 Bay Street 
Queen's Park, Toronto 
Ontario, Canada M7 A 2E1 

416-326-9602 office 
416-326-394 7 fax 

qeorqe.nutter@ontario.ca 

From: Gemmiti, Paola (MAA) 
Sent: November 14, 2.01111:01 AM 
To: Nutter, George (ENERGY) 
Cc: Sharkawi, Rula (ENERGY) 
Subject: FW: Evening Update 
Importance: High 
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Hi George, as discussed, can you please make these changes? Thanks, Paola 

From: McMichael, Rhonda (CAB) 
Sent: November 14, 201110:59 AM 
To: Kovesfalvi, Sylvia (ENERGY); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: King, Ryan (ENERGY); Gemmiti, Paola (MAA) 
Subject: RE: Evening Update 
Importance:. High 

Hi all -please see attached changes to messaging from CO Policy (OM Gherson) below. Could you ps confirm there are 
no issues. If you could mal<e the changes and send revised version -thanks. (it's "will not be" in the first scenario "is not" 
in the second.) 

Scenario A (2 step): 

The OPA is in negotiations with Greenfield South. 

I understand the OPA has notified Greenfield South that it will not be proceeding with the contract. 

In the meantime, the OPA has asked Greenfield South to stop construction at the site. 

SCENARIO B • If Contract is Terminated 

I understand the OPA has had discussions with the developer- Greenfield South. The OPA has notified Greenfield that 
the OPA is not proceeding with the contract. 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: November 13, 2011 7:59 PM 
To: McMichael, Rhonda (CAB); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY); Ca\well, Carolyn (ENERGY) 
Cc: King, Ryan (ENERGY); Gemmiti, Paola (MAA) 
Subject: Fw: Evening Update 

Hi· all comments incorporated. Good to forward. 

Sent from my BlackBerry Wireless Handheld 

From: Ted DeWelles <horatio@idirect.com> 
To: Kovesfalvi, Sylvia (ENERGY) 
Sent: Sun Nov 13 19:53:59 2011 
Subject: Evening Update 

(sending from home computer, which is in husband's name). 

z 
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Perun, Halyna N. (ENERGY) 
-- ----------------·------------------

From: 

Sent: 

To: 

Cc: 

Subject: 

McMichael, Rhonda (CAB) 

November 14, 2011 4:32 PM 

McMichael, Rhonda (CAB); Nutter, George (ENERGY); Gemmiti, Paola (MM) 

Sharkawi, Rula (ENERGY); Perun, Halyna N. (ENERGY); King, Ryan (ENERGY); Calwell, 
Carolyn (ENERGY); Kovesfalvi, Sylvia (ENERGY) 

RE: Evening Update -- REVISED per CO request 

Attachments: QA-repudiationNov14(1etter release) CO 417pm (2).doc 

Ps see revised version with some further tweai:<s to messaging. 

From: McMichael, Rhonda (CAB) 
Sent: November 14, 2011 4:14PM 
To: Nutter, George (ENERGY); Gemmiti, Paola (MAA) 
Cc: Sharkawi, Rula (ENERGY); Perun, Halyna N. (ENERGY); King, Ryan (ENERGY); Calwell, Carolyn 
(ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Subject: RE: Evening Update -- REVISED per CO request 

Hi --just realized that the messaging changes were not translated as expected. 

It currently reads: 
I understand the OPA has notified Greenfield South that it will not be proceeding with the contract if 
negotiations are unsuccessful. 

It should read simply --
1 understand the OPA has notified Greenfield South that it will not be proceeding with the contract. 

The shorter version should be applied to both govt and OPA responses. 

Can you ps amend and resend? 

thanks. 

From: Nutter, George (ENERGY) 
Sent: November 14, 2011 12:29 PM 
To: Gemmiti, Paola (MAA) 
Cc: Sharkawi, Rula (ENERGY); Perun, Halyna N. (ENERGY); King, Ryan (ENERGY); Calwell, Carolyn 
(ENERGY); Kovesfalvi, Sylvia (ENERGY); McMichael, Rhonda (CAB) 
Subject: RE: Evening Update -- REVISED per CO request 

Attached contains changes as suggested by CO below. 

George Nutter 
Manager, Energy Communications 
Communications Branch 
Ministry of Energy 
Ministry of Infrastructure 

4th fl. Hearst Block 
900 Bay Street 
Queen's Park, Toronto 
Ontario, Canada M7A 2E1 

11/14/7.n1 1 



416-326-9602 office 
416-326-3947 fax 

george.nutter(cilontario.ca 

From: Gemmiti, Paola (MAA) 
Sent: November 14, 201111:01 AM 
To: Nutter, George (ENERGY) 
Cc: Sharkawi, Rula (ENERGY) 
Subject: FW: Evening Update 
Importance: High 

Hi George, as discussed, can you please make these changes? Thanks, Paola 

From: McMichael, Rhonda (CAB) 
Sent: November 14, 201110:59 AM 

rag~; .c. u1 .J 

To: Kovesfalvi, Sylvia (ENERGY); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY); Calwell, Carolyn 
(ENERGY) 
Cc: King, Ryan (ENERGY); Gemmiti, Paola (MAA) 
Subject: RE: Evening Update 
Importance: High 

Hi all-- please see attached changes to messaging from CO Policy (OM Gherson) below. Could you ps confirm 
there are no issues. If you could make the changes and send revised version -- thanks. (it's "will not be" in the first 
scenario "is not" in the second.) 

Scenario A (2 step): 

The OPA is in negotiations with Greenfield South. 

I understand the OPA has notified Greenfield South that it will not be proceeding with the contract. 

In the meantime, the OPA has asked Greenfield South to stop construction at the site. 

SCENARIO B · If Contract is Terminated 

I understand the OPA has had discussions with the developer- Greenfield South. The OPA has notified 
Greenfield that the OPA is not proceeding with the contract. 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: November 13, 2011 7:S9 PM 
To: McMichael, Rhonda (CAB); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY); Calwell, Carolyn 
(ENERGY) 
Cc: King, Ryan (ENERGY); Gemmiti, Paola (MAA) 
Subject: Fw: Evening Update 

Hi- all comments incorporated. Good to forward. 

Sent from my BlackBerry Wireless Handheld 

From: Ted DeWelles <horatio@idirect.com> 
To: Kovesfalvi, Sylvia (ENERGY) 

11/14/2011 



Sent: Sun Nov 13 19:53:59 2011 
Subject: Evening Update 

(sending from home computer, which is in husband's name). 

11/14/2011 

rage. :J v1 .J 





Greenfield Contract Termination (Repudiation} 
November 14, 2011 (4:17pm) 

MEDIA PROTOCOL 

Generally the Minister's Office responds to strategic questions and OPA responds to operational questions. 

Strategic - Minister's Office (Minister or Erika Botond) 

• Government's decision to relocate the plant 
• Government's commitment to relocate the plant. 

Operational- OPA (Colin Andersen or Kristen Jenkins) 

• Status of contract negotiations, and process for finding another site 
• History of Greenfield site selection (required approvals, public consultation, etc). 

Process 

• The OPA immediately notifies the Ministry of Energy of any Greenfield-related media call (Communications Director, Media 
Manager and Spokesperson). 

• The Ministry immediately notifies Minister's Office, Deputy Minister's Office, Legal and Cabinet Office. 

• The OPA submits proposed responses; the ministry secures approvals (Cabinet Office, DMO, Legal, Policy). 

• The Minister's Office confirms who responds and how (phone/email). 
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WHO SAYS WHAT- General Guidelines 

~~~~§~~~~~~ SCENARIO A- If OPA sends letter to Greenfield South advising 
unsuccessful negotiations lead to termination (2-step 
approach) 

The OPA is in negotiations with Greenfield South. 

I understand the OPA has notified Greenfield South that it will not be 
proceeding with the contract. 

It is our expectation that Greenfield South will stop construction at 
the site. 

SCENARIO B- If Contract is Terminated 

I understand the OPA has had discussions with the developer
Greenfield South. The OPA has notified Greenfield that the OPA is 
not proceeding with the contract. 

The OPA will look for another site for the gas plant. 

The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

We are in discussions with Greenfield South. 

We have notified them that we will not be 
proceeding with the contract. 

It is our expectation that Greenfield South will stop 
construction at the site. 

After pursuing discussions to reach a negotiated 
agreement, we have notified Greenfield South that 
the OPA is not proceeding with the contract. 

We are seeking to continue discussions with 
Greenfield South on next steps. We cannot provide 
any additional information on these discussions at 
this time. 

We will/oak for another site for the gas plant. 

Once potential sites have been identified, the public 
will be consulted before a final decision is made. 
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SCENARIO C - If letter/letters become public 

Despite OPA's best efforts, a successful negotiation could not be 
reached. 

OPA has decided that the contract come to an end and we support 
their decision. 

The government is committed to relocating this plant. It is in the 
ratepayer's interest to stop construction of this plant as soon as 
possible. 

It is also in the interest of Ontario's economy to resolve this as 
quickly as possible. We need to reassure electricity developers and 
investors that Ontario remains a good place to make energy 
investments. 

Gas-fired generation is an important and cost-effective role in 
building a cleaner, more modern electricity system that meets 
Ontario's energy needs. 

The government remains committed to providing a strong, stable 
supply of electricity for Ontario. We also remain committed to 
providing support to those making investments in Ontario's electricity 
system. 

The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

It/they mean the government supports OPA 's decision to terminate 
the contract with Greenfield South. 

Despite our best efforts, a successful negotiation 
could not be reached. 

We have decided that the contract come to an end 
and appreciate the government's support. 

The government is committed to relocating this 
plant. It is in the ratepayer's interest to stop 
construction of this plant as soon as possible. 

It is also in the interest of Ontario's economy to 
resolve this as quickly as possible. We need to 
reassure electricity developers and investors that 
Ontario remains a good place to make energy 
investments. 

Gas-fired generation is an important and cost
effective role in building a cleaner, more modern 
electricity system that meets Ontario's energy 
needs. 

We share the government's commitment to 
ratepayer value. 

We hope to continue discussions with the developer 
to arrive at a resolution fair to all parties. 

It/they mean negotiations had stalled and the OPA 
recognized the best next step for all parties involved 
-ratepayers, the developer and OPA -was to 
terminate the contract. The OPA decided to 
terminate the contract and the government indicated 
their support. 
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That is what the OPA asked and that is our expectation. 

The developer will not be able to recover its costs of ongoing 
construction. We expect Greenfield to stop construction. 

The OPA and the developer could not reach an agreement. 

I understand the OPA and developer have been speaking frequently 
for the past month. 

This is a unique case and these circumstances do not apply to other 
contracts or issues. 

It means that we will sit down together to determine how to share the 
cost of cancelling the contract, giving full recognition to ratepayer 
value and contractual obligations. 

That is what we asked and that is our expectation. 

The developer will not be able to recover its costs of 
ongoing construction. We have asked them to stop 
and that it our expectation. 

We could not reach an agreement. 

We have been speaking frequently with the 
developer for the past month. 

This is a unique case and these circumstances do 
not apply to other contracts or issues. 

It means that we will sit down together to determine 
how to share the cost of cancelling the contract, 
giving full recognition to ratepayer value and 
contractual obligations. 
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That has yet to be determined. The OPA is committed to resolving 
this matter with ratepayer value top of mind. 

The OPA will take the time necessary to come to a fair resolution. 

No. Such letters are not precedent-setting. 
Our government conducts business on behalf of the people of 
Ontario in an open and transparent manner. 

SCENARIO A 

No, however if negotiations are not successful, the OPA has notified 
Greenfield South that it will not be proceeding with the contract. In 
the meantime, the OPA has asl<ed Greenfield South to stop 
construction at the site. 

We hope to start negotiations soon. We are 
committed to finding a fair resolution that upholds 
ratepayer value. 

We will tal<e the time needed to find a fair solution. 

No. Such letters are not precedent-setting. Our 
agency conducts business on behalf of the people 
of Ontario. We do so in an open and transparent 
manner. 

No. We are in discussions with Greenfield South. 
We have notified them however that if our 
negotiations are not successful, we will not be 
proceeding with the contract. In the meantime, we 
have aslmd Greenfield South to stop construction at 
the site. 
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Following discussions with Greenfield South, OPA decided that not 
proceeding with the contract would best serve the public's interest. 

Contract negotiations are commercially sensitive. These 
discussions are confidential. We are confident the OPA is working 
in the best interests of Ontarians. 

The OPA, as the contract holder, has been in discussions with 
Greenfield South to resolve this matter in the best interests of 
Ontarians. Following discussions with Greenfield South, OPA 
decided that not proceeding with the contract best serves the 
public's interest. We support the OPA's decision. 

Discussions began as soon as they could between OPA and 
Greenfield South. This decision is the result of those discussions. 

The OPA will pursue further discussions with Greenfield South and 
we expect them to find a satisfactory resolution. 

After pursuing discussions to reach a negotiated 
agreement, we have notified Greenfield South that 
the OPA is not proceeding with the contract. 

Contract negotiations are commercially sensitive. 
These discussions are confidential. We will 
continue to negotiate in the best interests of 
Ontarians. 

The government has been clear that it is committed 
relocating the plant. Given the government's 
commitment, and following discussions with 
Greenfield South, we decided not proceeding with 
the contract was the appropriate next step. 

Our goal has been to resolve this matter in the best 
interests of Ontarians. We believe this decision 
best serves the public interest. Contract 
negotiations are commercial sensitive and we 
cannot say more than that. 

We initiated discussions with Greenfield South as 
soon as we received the Minister's letter asking us 
to begin discussions. Not proceeding with the 
contract is the result of these discussions. 

We will pursue further discussions with Greenfield 
South. 
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The OPA will pursue further discussions with Greenfield South to 
find a satisfactory resolution. 

The OPA will pursue further discussions with Greenfield South to 
find a satisfactory resolution. 

The OPA is best able to answer this. We can confirm that the site 
selection will include public consultation. 

These are two very different situations. The OPA has advised that 
Southwest GTA's local reliability issues can be addressed through 
building transmission. Transmission projects were rejected by the 
people of Northern York Region, and a generating facility is required 
immediately in the region to meet North American standards for 
reliability. 

SCENARIO A 

My understanding is that the OPA has notified the developer that it 
will not be proceeding with the contract. The OPA has asked the 
developer to stop work at the site. 

We expect to continue discussions with Greenfield 
South and hope to reach a satisfactory resolution. 

We expect to continue discussions with Greenfield 
South and hope to reach a satisfactory resolution. 

This will require further consideration, but we will 
consider local generation needs and transmission 
and distribution support. Once options are identified, 
the public will be consulted. 

These are two very different situations. Southwest 
GTA's local reliability issues can be addressed 
through building transmission. Transmission 
projects were rejected by the people of Northern 
York Region, and a generating facility is required 
immediately in the region to meet North American 
standards for reliability. 

SCENARIO A 

We have notified Greenfield South that we will not 
be proceeding with the contract and asked 
Greenfield to stop construction. We have made it 
clear that Greenfield is financially liable if 
construction continues. We will pursue further 
discussions about stopping work at the site. 

7 



My understanding is that the OPA has notified the developer that it is 
not proceeding with the contract. The OPA requires the developer 
to stop work at the site. 

Legislation ·Is an option, however, the best option, and the one we 
are choosing at this time, is to have the OPA work with Greenfield 
South to find satisfactory resolution. 

It is our expectation the OPA and Greenfield South will work 
together to find a satisfactory resolution. 

The best option, and the one we are choosing at this time, is to have 
the OPA work with Greenfield South to find satisfactory resolution to 
the site. 

The government and our agencies have successful track records for 
negotiating and fulfilling contracts in the best interest of Ontario 
taxpayers. This is a unique case and these circumstances do not 
apply to other contracts or issues. 

Like any other business, energy partners work together to respond 
to changing conditions. Contracts are renegotiated or terminated on 
a small and large scale across businesses of all types. 

SCENARIO B & C 

The government is best able to answer this 
question. 

We have notified Greenfield South that we are not 
proceeding with the contract. We have stated that 
we require Greenfield to stop construction. We have 
made it clear that Greenfield is financially liable if 
construction continues. We will pursue further 
discussions about stopping work at the site, and 
hope to reach a satisfactory resolution .. 

The government is best able to answer this 
question. 

Our agency has a successful track record for 
negotiating and fulfilling contracts in the best 
interest of Ontario ratepayers. 

This is a unique case and these circumstances to 
not apply to other contracts or issues. 

Discussions with TransCanada continue. We do not have an update I Discussions with TransCanada continue. We do not 
at this time. have an update at this time. 

is committed to business in an 
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and transparent manner. We will provide what we can when we 
can. 

Contracts are commercially sensitive. It is up to the 
developer to determine what they are willing to 
make public and when. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Calwell, Carolyn (ENERGY) 
November 14, 2011 4:59PM 

To: 
Cc: 
Subject: 

King, Ryan (ENERGY); Rehob, James (ENERGY) 
Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
RE: Deck for 1:00 today 

Confidential/Solicitor-Client Privileged 

Ryan, thanks for looking at this draft so quickly and for your question about further recourse Greenfield might have if we 
fix an amount for compensation through legislation. If we take this approach, we would also use the legislation to 
extinguish all rights to any other compensation, including any ability for Greenfield to proceed through the courts. Our 
remaining exposure is through NAFIA, as we can't legislate away any risk associated with our trade agreements. 

Carolyn 

From: King, Ryan (ENERGY) 
Sent: November 14, 2011 i:12 PM 
To: Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Subject: RE: Deck for 1:00 today 

One commenUquestion on slide 5 (attached) 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 201112:24 PM 
To: l(ing, Ryan (ENERGY); Rehob, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Subject: Deck for 1 :DO today 

Confidential/Solicitor-Client Privileged 

I understand that the OM wants to walk a deck into a meeting about Greenfield that he is having today to start a 
conversation about the draft legislation. Ryan, I've built on the version that you sent me to address the compensation 
question- please see attached. 

I welcome your comments- I don't pretend this version is at all definitive. I need to get this to Joseph by about 1. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom It is addressed. Any 
dissemination or use of this infonnation by o1t1ers than the intended recipienl(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
November 14, 2011 5:18 PM 
Silva, Joseph (ENERGY) 
Perun, Halyna N. (ENERGY) 
Contract 
Amended and Restated CES Contract with Greenfield South dated March 16 2009.pdf 

Joseph, attached is the contract between the OPA and Greenfield South. We have asked for but have not yet 
received the various schedules to the contract. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Reference: Amended and Restated CES Contract 
Project: Greenfield South 

PRIVILEGED AND CONFIDENTIAL 

AMENDED AND RESTATED CLEAN ENERGY SUPPLY (ARCES) CONTRACT 

Between· 

GREENFIELD SOUTH POWER CORPORATION 

-and-

ONTARIO POWER AUTHORITY 

DATED as of the 12th day of April, 2005 

and amended and restated as of the 16th day of March, 2009 
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AMENDED AND RESTATED CLEAN ENERGY SUPPLY CARCES) CONTRACT 

This Amended and Restated Clean Energy Supply Contract (the "ARCES 
Contract") is dated as of the 12u' day of April, 2005 and amended and restated as of the 16111 day 
of March, 2009 (the "Amendment and Restatement Date") between Greenfield South Power 
Corporation, (formerly Greenfield 407 Power Corporation) a corporation incorporated under the 
laws of Ontario (the "Supplier"), and the' Ontario Power Authority (the "Buyer"). The Supplier 
and the Buyer are each referred to herein as a "Party" and collectively as the "Parties". 

WHEREAS the Supplier's proposal, among others, was selected by the 
Government of Ontario following a request for proposals dated September 13, 2004, as amended, 
to solicit the long-term supply of approximately 2,500 MW of new clean generating capacity and 
demand-side projects in Ontario (the "2,500 MW RFP"); 

AND WHEREAS the Supplier and the Buyer executed a Clean Energy Supply 
Contract dated as of the 12'11 day of April, 2005 (the "Original CES Contract") in order to 
fom1alize the long-term contractual arrangements for the Supplier to develop and operate the 
Contract Facility, and to supply Electricity and Related Products from the Contract Facility, 
directly or indirectly, to the IESO-Administered Markets or to an End-User (as defined therein); 

AND WHEREAS, due to events of Force Majeure, the development of the 
Contract Facility has suffered extensive delays; 

AND WHEREAS the Parties wish to amend and restate the Original CES 
Contract and enter into this ARCES Contract in order to provide for amended contractual 
arrangements for the Supplier to develop and operate the Contract Facility; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

ARTICLE 1 
DEFINITIONS 

In addition to the terms defined elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"2,500 MW RFP" has the meaning ascribed to it in the Recitals. 

"Adjusted Contract Capacity" or "ACC" has the meaning ascribed to it in Exhibit J. 

"Affiliate" means any Person that: (i) Controls a Party; (ii) is Controlled by a Party; or (iii) is 
Controlled by the same Person that Controls a Party. 
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"Agreement" means this ARCES Contract as it may be amended, restated or replaced from time 
to time. 

"Amendment and Restatement Date" has the meaning ascribed to it in the Recitals. 

"Ancillary Services" has the meaning ascribed to it in the IESO Market Rules. 

"Annual Average Contract Capacity" means the simple average, expressed in MW, of the 
Summer Contract Capacity and the Winter Contract Capacity. 

"Annual Operating Plan" has the meaning ascribed to it in Section 15.3(b)(ii). 

"Arbitration Panel" has the meaning ascribed to it in Exhibit K. 

"ARCES Contract" has the meaning ascribed to it in the Recitals hereto. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of the 
Income Tax Acl (Canada) or that such Persons, as a matter of fact, deal with each other at a 
particular time at ann's length. 

"Assignee" has the meaning ascribed to it in Section 16.5(c). 

"Assignment Period" has the meaning ascribed to it in Section 16.5(e). 

"Assumed Deemed Dispatch Payment" means an amount equivalent to the Monthly Payment 
that would have been payable by the Buyer to the Supplier or payable by the Supplier to the 
Buyer in a given Settlement Month, as the case may be, if the Contract Capacity of the Contract 
Facility had been subject to the Deemed Dispatch Option for all hours in the entire Settlement 
Month. 

"Automatic System Voltage Support" means the capability of the Contract Facility to, both 
automatically and under the direction of the IESO, respond to changes in system voltage in such 
a manner as to control these changes within an acceptable range and which requires the 
automatic or manual adjustment in production or absorption of reactive power by the Contract 
Facility. Automatic System Voltage Support shall be deemed to be provided if the requirements 
set out in Section 2.8(d) have been met. 

"Availability" or "A V'' has the meaning ascribed to it in Exhibit E. 

"Average Test Capacity" has the meaning ascribed to it in Section 15.6(d). 

"Bank Act" means the Bank Act (Canada), as amended from time to time. 

"BTU" means British thermal unit (HHV). 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 
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"Buyer" means the Ont:uio Power Authority and its successors and permitted assigns. 

"Buyer Event of Default" has the meaning ascribed to it in Section 10.3. 

"Buyer Security" has the meaning ascribed to it in Exhibit G. 

"Buyer Statement" has the meaning ascribed to it in Section 12.2(g). 

"Buyer's Website" means the website of the Buyer located at URL 
www.powerauthority.on.ca/gp or such other URL as the Buyer may notifY to the Supplier from 
time to time. 

"Cancellation Notice" has the meaning ascribed to it in Exhibit G. 

"Cancelled Directed Dispatch Order", with respect to the Directed Dispatch Option, has the 
meaning ascribed to it in Exhibit G. 

"Capacity Check Test" has the meaning ascribed to it in Section 15.6(a). 

"Capacity Confirmation" has the meaning ascribed to it in Section 15.6(c). 

"Capacity Products" means any products related to the rated, continuous load-carrying 
capability of a generating facility to generate and deliver Electricity at a given time. 

"Capacity Reduction Factor" or "CRF" shall be an amount equivalent to 1.0 until, and to the 
extent, determined otherwise pursuant to Sections 15.6(e) and (f). 

"CES Contract" means a clean energy supply contract entered into by the Ontario Power 
Authority in accordance with the directive issued by the Ontario Minister of Energy to the 
Ontario Power Authority dated March 24, 2005. 

"Claim" means a claim or cause of action in contract, in tort, under any Laws and Regulations or 
otherwise. 

"Clean Energy Supply Contract" means aCES Contract. 

"Commercial Operation" has the meaning ascribed to it in Section 2.6(a). 

"Commercial Operation Date" means the date on which Commercial Operation 1s first 
attained. 

"Commercially Reasonable Efforts" means efforts which are designed to enable a Party, 
directly or indirectly, to satisfy a condition to, or otherwise assist in the consummation of, the 
transactions contemplated by this Agreement and which do not require the performing Party to 
expend any funds or assume liabilities, other than expenditures and liabilities which al'e 
reasonable in nature and ammmt in the context of the transactions contemplated by this 
Agreement. 

"Company Representative" has the meaning ascribed to it in Section 15.1. 
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"Completion and Performance Security" has the meaning ascribed to it in Section 6.1(a). 

"Confidential Information" means all information that has been identified as confidential and 
which is furnished or disclosed by the Disclosing Party and its Representatives to the Receiving 
Party and its Representatives in connection with this Agreement, whether before or after its 
execution, including all new infmmation derived at any time from any such confidential 
information, but excluding: (i) publicly-available information, tmless made public by the 
Receiving Party or its Representatives in a manner not permitted by this Agreement; (ii) 
information already known to the Receiving Party prior to being furnished by the Disclosing 
Party; and (iii) information disclosed to the Receiving Party from a source other than the 
Disclosing Party or its Representatives, if such source is not subject to any agreement with the 
Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) information that is 
independently developed by the Receiving Party. 

"Confidentiality Undertaldng" means a confidentiality undertaking in the form of Exhibit W. 

"Connection Agreement" means the agreement entered into by a Transmitter with the Supplier 
with respect to the connection of the Contract Facility to a Transmission System in accordance 
with the Transmission System Code and governing the terms and conditions of such connection. 

"Connection Cost Recovery Agreement" means the agreement entered into by a Transmitter 
with the Supplier with respect to the recovery of costs with respect to the com1ection of the 
Contract Facility to a Transmission System in accordance with the Transmission System Code. 

"Connection Costs" mean those costs which are payable by the Supplier related to the reliable 
connection of the Contract Facility to a Transmission System, a Local Distribution System, or an 
End-User Load, as applicable, as more particularly specified pursuant to the System Impact 
Assessment, Customer Impact Assessment, and Connection Impact Assessment, as applicable. 
For greater certainty, Connection Costs shall not include System Upgrade Costs. 

"Connection Point" means the electrical point or points of connection, as defined in the IESO 
Market Rules, between the Contract Facility and the IESO-Coritrolled Grid and as specified in 
Exhibit A. For certainty, the Connection Point is defined by reference to 'electrical connection 
points. 

"Contingent Support Payment" or "CSP" means the positive amount, if any, by which the 
Total Monthly Fixed Capacity Payment exceeds the Imputed Net Revenue for a Settlement 
Month, expressed in Dollars and calculated in accordance with Exhibit J. 

"Contract Capacity" means, as applicable, the Summer Contract Capacity or Winter Contract 
Capacity, expressed in MW. 

"Contract Facility" means the extent to which the Facility is used to produce the Contract 
Capacity and Related Products. 

"Contract Facility Amendment" has the meaning ascribed to it in Section 2.1 (c). 
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"Contract Heat Rate" or "CHR" means, as applicable, the Summer Contract Heat Rate or the 
Winter Contract Heat Rate, expressed in MMBTU/MWh using higher heating value. 

"Contract Year" means a twelve (12) month period during the Term which begins on the Term 
Commencement Date or an anniversary date thereof. 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise. 

"Counterparty" has the meaning ascribed to it in Exhibit L. 

"CPI" or "Consumer Price. Index" means the consumer price index for "All Items" published 
or established by Statistics Canada (or its successors) for any relevant calendar month in relation 
to the Province of Ontario. 

"CPin" has the meaning ascribed to it in Exhibit J. 

"Credit Rating" means, (i) with respect to the Supplier (or the Guarantor, if a Guarantee is in 
place) (A) its long-term senior unsecured debt rating (not supported by third party credit 
enhancement) or (B) the lower of its issuer or corporate credit rating, as applicable, in either case 
being the lower provided by S&P, Moody's or DBRS or any other established and reputable debt 
rating agency, agreed to by the Parties from time to time, each acting reasonably, and (ii) with 
respect to any other Person, its long-term senior unsecured debt rating or its deposit rating as 
provided by Moody's, S&P, DBRS, or, if such Person is a financial institution, Fitch IBCA, or 
any other established and reputable rating agency, as agreed to by the Parties, acting reasonably, 
from time to time. 

"Creditworthiness Value" has the meaning ascribed to it in Section 6.4(b). 

"CTG" means a combustion turbine-generator. 

"Customer Impact Assessment" means a study conducted by a Transmitter to assess the impact 
ofthe connection of the Contract Facility on the transmission customers in the area. 

"Day-Ahead Energy Forward Market" means a forward market, established under the IESO 
Market Rules or otherwise, for Electricity or for Electricity and Related Products for each hour 
of a given day, that clears the day before based upon submitted bids to buy and offers to sell, and 
shall include, for purposes of this Agreement, such other mechanisms or amendments to the 
lESO Market Rules to enhance pre-dispatch scheduling and unit commitment of generators on a 
day-ahead basis. 

"DBRS" means Dominion Bond Rating Service Limited or its successors. 
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"DDO" has the meaning ascribed to it in Exhibit L. 

"Debtor" has the meaning ascribed to it in Exhibit L. 

"Deemed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Interval" or "DDI" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Deemed Shut-Down Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up" or "DccmSU" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up Hour" has the meaning ascribed to it in Exhibit J. 

"Delivery Point" means the reference point determined in accordance with the IESO Market 
Rules and used for settlement purposes in the real-time markets. 

"Directed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Interval" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Directed Dispatch Order" means a Directed Dispatch Order (DA) or Directed Dispatch Order 
(LT), as applicable. 

"Directed Dispatch Order (DA)'' means a daily directed dispatch order issued by the Buyer in 
the form attached as Exhibit H. 

"Directed Dispatch Order (L T)" means a long term directed dispatch order issued by the Buyer 
in the form attached as Exhibit I-1. 

"Directed Production Interval" has the meaning ascribed thereto in Exhibit J. 

"Directed Shut-Down Hour" is the last hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Directed Start-Up" or "DirSU" has the meaning ascribed to it in Exhibit J. 

"Directed Start-Up Hour" is the first hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Disclosing Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the Buyer or the Supplier, as applicable. 

"Discriminatory Action" has the meaning ascribed to it in Section 13.1. 
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"Discriminatory Action Compensation" has the meaning ascribed to it in Section 13 .2. 

"Discriminatory Action Compensation Amount" has the meaning ascribed to it in 
Section 13.3(e)(i). 

"Discriminatory Action Compensation Notice" has the meaning ascribed to it m 
Section 13.3(e)(i). 

"Dispatch Rights" has the meaning ascribed to it in Section 3 .I. 

"Dispatcher" has the meaning ascribed to it in Section 3 .3. 

"Dollars", or"$" means Canadian dollars and cents. 

"Electricity" means electric energy. 

"Electricity Act" means the Electricity Act, 1998 (Ontario), as amended or replaced from time to 
time. 

"Emission Reduction Credits" means the credits associated with the amount of emissions to the 
air avoided by reducing the emissions below the lower of actual historical emissions or 
regulatory limits, including "emission reduction credits" as defined in 0. Reg. 397/01 made 
under the Environmental Protection Act (Ontario), as amended from time to time, or such other 
regulation as may be promulgated under the Environmental Protection Act (Ontario). 

"End-User" means a Person who owns or operates an End-User Load. 

"End-User Load" means a load facility which utilizes electricity supplied through a direct 
connection to the Transmission System, the Local Disu·ibution System or the Facility. 

"Environmental and Site Plan Milestone Approvals" means all environmental and site plan 
approvals and permits necessary or appropriate for construction of the Facility to commence 
(including site preparation and installation or transportation of equipment to the site). 

"Environmental Attributes" means environmental attributes associated with a generating 
facility having decreased environmental impacts, and includes: 

(a) rights to any fungible or non-fungible attributes, whether ansmg from the 
generating facility itself, from the interaction of the generating facility with the 
IESO-Controlled Grid or because of applicable legislation or voluntary programs 
established by Governmental Authorities; 

(b) any and all rights relating to the nature of the energy source as may be defined 
and awarded through applicable legislation or voluntary programs. Specific 
environmental attributes include ownership rights to Emission Reduction Credits 
or entitlements resulting from interaction of the generating facility with the IESO
Controlled Grid, or as specified by applicable legislation or voluntary programs, 
and the right to qualify and register these with competent authorities; and 
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(c) all revenues, entitlements, benefits, and other proceeds arising from or related to 
the foregoing. 

"EPC Contract" means the engineering, procurement and construction contract for the Contract 
Facility entered into by the Supplier and the EPC Contractor. 

"EPC Contractor" means the contractor engaged by the Supplier to perform the engineering, 
procurement and construction of the Contract Facility. 

"EPT" means Eastern Prevailing Time. 

"Equipment" has the meaning ascribed thereto in Section2.10(b)(ii). 

"EST" means the Eastern Standard Time applicable in the IESO-Administered Markets, as set 
forth in the IESO Market Rules. 

"Event of Default" means a Supplier Event of Default or a Buyer Event of Default. 

"Expiry" has the meaning ascribed to it in Exhibit L. 

"Exposure Amount" has the meaning ascribed to it in Exhibit G. 

"Exposure Threshold Amount" has the meaning ascribed to it in Exhibit G. 

"Facility" means the generation facility to be developed, constructed, owned, and operated by 
the Supplier, as described in Exhibit A hereto. 

"Final Capacity Check Test" has the meaning ascribed to it in Section 15.6(f). 

"Financial Closing" means the first date on which drawdown is permissible under the credit 
facility for the financing of the Contract Facility or, in the event that financing of the Contract 
Facility does not include a credit facility, the first date on which funding is otherwise available 
and dedicated for the financing of the Contract Facility. 

"Financial Indicators" means the Tangible Net Worth and the Credit Rating. 

"FIPPA" means the Freedom of Information and Protection of Privacy Act (Ontario), as 
amended or supplemented from time to time. 

"FIPPA Records" has the meaning ascribed to it in Section 8.5. 

"Fitch IBCA" means Fitch IBCA, Duff & Phelps, a division of Fitch Inc., or its successors. 

"Force Majeure" has the meaning ascribed to it in Section 11.3. 

"Force Majeure Available Capacity" has the meaning ascribed to it in Exhibit J. 

"Force Majeure Capacity Reduction Factor" or "FMCRF" has the meaning ascribed to it in 
Exhibit J. 
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"Force Majeure Outage Capacity" or "FMOC" has the meaning ascribed toil in Exhibit J. 

"Force Majeure Outage Hour" or "FMOH" has the meaning ascribed to it iu Exhibit J. 

"Further Capacity Check Test" has the meaning ascribed to it in Section l5.6(d). 

"Future Contract Related Products" means all Related Products that relate to the Contract 
Capacity and that were not capable of being traded by the Supplier in the IESO-Administered 
Markets or other markets on or before the date of this Agreement, but shall not include steam and 
hot water produced by the Contract Facility. 

"GAAP" means Canadian or U.S. generally accepted accounting principles approved or 
recommended from time to time by the Canadian Institute of Chartered Accountants or the 
Financial Accounting Standards Board, as applicable, or any successor institutes, applied on a 
consistent basis. 

"Gas" means natural gas as supplied by pipeline. 

"Gas Cancellation Amount" or "GCArn" has the meaning ascribed to it in Exhibit J. 

"Gas Cancellation Price" or "GCP d" has the meaning ascribed to it in Exhibit J. 

"Gas Cancellation Volume" or "GCVd" has the meaning ascribed to it in Exhibit J. 

"Gas Price" or "GP d" means either Gas Price (DA) or Gas Price (LT), as applicable. 

"Gas Price (DA)'' or "GP(DA)d'' means the "day-ahead" price of natural gas applicable for day 
"d', detem1ined iu accordance with the Gas Price Index (DA), and converted from US dollars 
per MMBTU into Dollars per MMBTU as follows: the Gas Price (DA) applicable duriug each 
day "d', which is posted on the Gas Price Index (DA) on day "d-1" (which for purposes of the 
Gas Price Index (DA) shall be the last Business Day prior to day "d') will be converted from US 
dollars to Dollars utilizing the Bank of Canada noon spot exchange rate between US dollars and 
Dollars on day "d-1". 

"Gas Price (L T)" or "GP(L T)d" means the "long-term" price of natural gas applicable for day 
"d', in Dollars per MMBTU, detennined in accordance with Exhibit G. 

"Gas Price Index (DA)" means the Union Dawn Daily Spot Gas Price Index (day ahead) 
administered by N Gx. 

"Gas Price Redetermination Date" has the meaning ascribed to it in Section l.lO(c). 

"Gas Provider" has the meaning ascribed to it in Exhibit G. 

"Gas Sale Transaction Costs" or "GSTC" has the meaning ascribed to it in Exhibit J. 

"Good Engineering and Operating Practices" means any of the practices, methods and 
activities adopted by a significant portion of the North American electric utility industry as good 
practices applicable to the design, building, and operation of generation facilities of similar type, 
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size and capacity or any of the practices, methods or activities which, in the exercise of skill, 
diligence, prudence, foresight and reasonable judgement by a prudent generator in light of the 
facts known at the time the decision was made, could reasonably have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety, expedition and Laws and Regulations. Good Engineering and Operating 
Practices are not intended to be limited to the optimmn practices, methods or acts to the 
exclusion of all others, but rather are intended to delineate acceptable practices, methods, or acts 
generally accepted in the North American electric utility industry. Without limiting the 
generality of the foregoing and in respect of the operation of the Contract Facility, Good 
Engineering and Operating Practices include making Commercially Reasonable Efforts to ensure 
that: 

(a) adequate materials, resources and supplies, including fuel, are available to meet 
the Contract Facility's needs under reasonable conditions and reasonably 
anticipated abnormal conditions; 

(b) sufficient operating personnel are available and are adequately experienced and 
trained to operate the Contract Facility properly, efficiently and taking into 
account manufacturers' guidelines and specifications and are capable of 
responding to abnormal conditions; 

(c) preventative, routine and non-routine maintenance and repairs are performed on a 
basis that ensures reliable long-term and safe operation and taking into account 
manufacturers' recommendations and are performed by knowledgeable, trained 
and experienced personnel utilising proper equipment, tools and procedures; and 

(d) appropriate monitoring and testing is done to ensure equipment is functioning as 
designed and to provide assurance that equipment will function properly under 
both normal and abnormal conditions. 

"Government of Canada" means Her Majesty the Queen in right of Canada. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the IESO, the OEB, 
the Electrical Safety Authority, and any Person acting under the authority of any Governmental 
Authority, but excluding the Ontario Power Authority. 

"GST" means the goods and services tax exigible pursuant to the Excise Tax Act (Canada), as 
amended from time to time. 

"Guarantee" has the meaning ascribed to it in Section 6.4(a). 

"Guaranteed Obligations" has the meaning ascribed to it in Exhibit D. 
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"Guarantor" has the meaning ascribed to it in Section 6.4(-a). 

"HHV" means higher heating value. 

"HOEP" or "Hourly Ontario Energy Price" has the meaning provided to it in the IESO Market 
Rules, and expressed in Dollars per MWh. 

"IBC Forms 4042 and 4047" means Insurance Bureau of Canada Forms 4042 and 4047, as each 
may be amended or replaced from time to time. 

"IE Certificate" has the meaning ascribed to it in Section 2.6(a)(i). 

"IESO" means the Independent Electricity System Operator established under Part II of the 
Electricity Act, or its successor. 

"IESO-Administered Markets" has the meaning ascribed to it by the IESO Market Rules. 

"IESO-Controlled Grid" has the meaning ascribed to it by the IESO Market Rules. 

"IESO Market Rules" means the rules governing the IESO-Controllcd Grid and establishing 
and governing the IESO-Administered Markets, together with all market manuals, policies, and 
guidelines issued by the IESO, all as amended or replaced from time to time. 

"Imputed Gross Energy Market Revenue" or "IGEMR" is the total gross revenue deemed to 
be earned by the Supplier for the Contract Facility for a Settlement Month, as calculated in 
accordance with Exhibit J. · 

"Imputed Net Revenue" or "INR" means, for a Settlement Month, the Imputed Gross Energy 
Market Revenue Jess the Imputed Variable Energy Cost, as calculated in accordance with Exhibit 
J. 

"Imputed Production" or "IP" means, for a specified period within the Term, the aggregate 
amount of Electricity, expressed in MWh, imputed to be produced by the Contract Pacility in 
accordance with Exhibit J. 

"Imputed Production Hour" or "IPH" is a Directed Dispatch Hour or Deemed Dispatch Hour, 
as applicable. 

"Imputed Production Interval" or "IPI" is a Directed Dispatch Interval or Deemed Dispatch 
Interval, as applicable. 

"Imputed Shut-Down Hour" is a Directed Shut-Down Hour or a Deemed Shut-Down Hour, as 
applicable. 

"Imputed Start-Up" or "ISU" has the meaning ascribed to it in Exhibit J. 

"Imputed Start-Up Hour" is a Directed Start-Up Hour or a Deemed Start-Up Hour, as 
applicable. 
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"Imputed Variable Energy Cost" or "IVEC" means the total Variable Energy Cost in relation 
to the Imputed Production as calculated in accordance with Exhibit J. 

"including" means "including, without limitation". 

"lndemnifiable Loss" has the meaning ascribed to it in Section 14.3. 

"Indemnitecs" has the meaning ascribed to it in Section 14.3. 

"Independent Engineer" has the meaning ascribed to it in Section 2.6(c). 

"Insolvency Legislation" means the Bankruptcy and Insolvency Act (Canada), the Winding Up 
and Restructuring Act (Canada) and the Companies' Creditors Arrangement Act (Canada) and 
the bankruptcy, insolvency, creditor protection or similar laws of any other jurisdiction 
(regardless of the jurisdiction of such application or competence of such law), as they may be 
amended from time to time. 

"Interest Rate" means the annual rate of interest established by the Royal Bank of Canada or its 
successor, from time to time, as the interest rate it will charge for demand loans in Dollars to its 
commercial customers in Canada and which it designates as its "prime rate" based on a year of 
365 or 366 days, as applicable. Any change in such prime rate shall be effective automatically 
on the date such change is announced by the Royal Bank of Canada. 

"IPIH" has the meaning ascribed to it in Exhibit J. 

"ITA" means the Income Tax Act (Canada), as amended from time to time. 

"k V" means kilovolts. 

"kW" means kilowatt. 

"KWh" means ldlowatt hour 

"Laws and Regulations" means: 

(a) applicable Canadian federal, provincial or municipal laws, orders-in-council, by
laws, codes, rules, policies, regulations and statutes; 

(b) applicable orders, decisions, codes, judgments, injunctions, decrees, awards and 
writs of any court, tribunal, arbitrator, Governmental Authority or other Person 
having jurisdiction; 

(c) applicable mlings and conditions of any licence, permit, certificate, registration, 
authorization, consent and approval issued by a Governmental Authority; 

(d) any requirements under or prescribed by applicable common Jaw; and 

(e) the IESO Market Rules, as well as any manuals or interpretation bulletins issued 
by the IESO from time to time that are binding on the Supplier. 
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"Letter of Credit" means one or more irrevocable and unconditional standby letters of credit 
issued by a financial institution and respect of which there is not a Negative Outlook or other 
Material Adverse Effect and listed in either Schedule I or II of the Bank Act (Canada) or such 
other financial institution and having a minimum Credit Rating of (i) A- with S&P, (ii) A3 with 
Moody's, (iii) A (low) with DBRS, or (iv) A- with Fitch JBCA, in snbstantially the form 
attached as Exhibit C or in a form acceptable to the Buyer, acting reasonably, and otherwise 
conforming to the provisions of Section 6.3. 

"Locational Marginal Pricing" or "LMP" means the form of pricing of Electricity, as 
determined and modified by the IESO from time to time, to be considered and implemented by 
the IESO, if at all, based upon a non-uniform, real-time, price of Electricity at each point, node, 
zone or other price reference location on the IESO-Controlled Grid and having the effect that 
such real-time prices reflect the costs of transmission congestion. 

"Long Term Operating Plan" has the meaning ascribed to it in Section I 5.3(b)(i). 

"Market Price" means the spot price per MWh for Electricity in the IESO-Administered 
Markets applicable to the class of generator to which the Supplier belongs in accordance with the 
IESO Market Rules. 

"Marlret Settlement Charges" means all market settlement amounts and charges described in 
Chapter 9 ofthe IESO Market Rules. 

"Material Adverse Effect" means any change (or changes taken together) in, or effect on, the 
affected Person that materially and adversely affects the ability of such Person to perform its 
obligations hereunder, where such Person is a Party, or whether or not such Person is a Party, 
any change that materially and adversely affects the business or financial prospects of such 
Person, including a Negative Outlook with respect to such Person, or the ability of such Person 
to carry out obligations contemplated hereunder, including without limitation obligations under a 
guarantee or a letter of credit. 

"Max Incrementy" has the meaning ascribed to it in Exhibit J. 

"Maximum Guarantee Amount" has the meaning ascribed to it in Exhibit D. 

"Metering Plan" means a report that is provided by the Supplier to the Buyer and that (a) 
verifies that the revenue-quality interval meters conform with Measurement Canada Regulations, 
and (b) provides all required information, and equipment specifications needed to permit the 
Buyer to remotely access, verify, adjust, and/or total revenue meter readings to accurately 
calculate the generator output at the Delivery Point net of any Station Service Loads, and which 
is updated promptly, and, in any event, within ten (1 0) Business Days after any change to tl1e 
metering installation occurs. 

"Milestone Dates" means those dates set forth in the second column of the table contained in 
Exhibit F, with respect to the attainment of the corresponding Milestone Events set out in the 
first column of the table contained in Exhibit F. 
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"Milestone Events" means those events set forth in the first column of the table contained in 
Exhibit F which are considered critical by the Parties for the timely construction, financing, 
completion and operation of the Contract Facility, and which are to be completed by the 
corresponding Milestone Dates. 

"MMBTU" means one million BTUs. 

"Monthly Payment" has the meaning ascribed to it in Section 4.2. 

"Moody's" means Moody's Investors Service, Inc. or its successor. 

"MW" means megawatt. 

"MWh" means megawatt hour. 

"Nameplate Capacity" means the rated, continuous load-carrying capability, expressed in MW, 
of the Facility to generate and deliver Electricity at a given time as set out in Exhibit B, and 
which includes the Contract Capacity. 

"Negative Interval Net Revenue Recapture" or "NINRR" has the meaning ascribed to it in 
Exhibit J. 

"Negative Outlool'" means, with respect to any credit rating agency providing a Credit Rating 
for purposes of this Agreement, a potential or threatened downgrade to tbe Credit Rating of any 
Person and, with respect to any financial institution providing a Letter of Credit, any material 
deterioration of any of the Financial Indicators, or other material adverse effect, with respect to 
such financial instih1tion such that the Buyer has grounds for believing that the Letter of Credit 
may not be honoured if and when the Buyer seeks to daily draw upon it. 

"Net Revenue Requirement" or "NRRy'' means the amount, expressed in Dollars per MW
month for any given Settlement Month, as set out in Exhibit B as being applicable for such 
month, and subject to indexation as set out in Exhibit J. 

"Net Revenue Requirement Indexing Factor" or "NRRIF" has the meaning ascribed to it in 
Exhibit J. 

"New Agreement" means a new agreement substantially in the form of this Agreement, which is 
to be entered into with a Secured Lender who is at Arm's Length with the Supplier or a Person 
identified by such Secured Lender following termination of this Agreement, as set out in Section 
12.2(g). 

"NGx" means the Natural Gas Exchange of the Toronto Stock Exchange, or its successor. 

"Notice of Discriminatory Action" has the meaning ascribed to it in Section 13.3(a). 

"Notice of Dispute" has the meaning ascribed to it in Section13.3(b). 

"NRRn" has the meaning ascribed to it in Exhibit J. 
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"O&M Cost" or "O&M" means the costs required to operate and maintain the Contract Facility, 
as set out in Exhibit B, as adjusted from time to time in accordance with Exhibit J. 

"O&My'' and "O&My.1" mean the O&M Costs for Contract Year "y" and "y-1", respectively. 

"OEB" means the Ontario Energy Board, or its successor. 

"Ontario Emissions Trading Program" or "OETP" means the Ontario Emissions Trading 
Program operating under Regulation 397/01 of the Environmental Protection Act (Ontario). 

"Original CES Contract" has the meaning ascribed to it in the Recitals. 

"Other Suppliers" means all of the other suppliers that have with the Buyer a CES Contract or 
other bilateral arrangements with the Buyer similar in nature to this Agreement or to a CES 
Contract. 

"Outage" means the removal of equipment from service, unavailability for connection of 
equipment or temporary de-rating, restriction of use or reduction in performance of equipment 
for any reason, including to permit the performance of inspections, tests, repairs or maintenance 
on equipment, which results in a partial or total interruption in the ability of the Contract Facility 
to malce the Contract Capacity available and deliver the Electricity from the Contract Facility. 
For greater certainty, in the event that the capacity of the Facility is de-rated, the amount by 
which such capacity is reduced shall be deemed to first reduce the Supplier's Capacity, with any 
excess of the reduction of the capacity over the Supplier's Capacity then being deemed to reduce 
the Contract Capacity. 

"Outage HOEP" or "OHOEP" has the meaning ascribed to it in Exhibit J. 

"Outage Hours" means the duration, expressed in hours, of any Outages. 

"Party" means each of the Supplier and the Buyer, and the Supplier and the Buyer are 
collectively referred to as the "Parties". 

"Payment Date" has the meaning ascribed to it in Section 5.3. 

"Person" means a natural person, firm, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Planned Outage" means an Outage which is planned and intentional, and has been disclosed to 
the Buyer pursuant to Section 15.3(b)(ii)(B) or Section 15.3(b)(iv). 

"Pre-Dispatch Price" means the pre-dispatch price for Electricity, being the hourly price 
determined from the Pre-Dispatch Schedule for a specified number of hours in advance of 
clearing of the Real-Time Market, as determined by the IESO-Administered Markets. 

"Pre-Dispatch Schedule" has the meaning ascribed to it in the IESO Market Rules. 
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"Preliminary Notice" has the meaning ascribed to it in Section 13.3(a). 

"Price Evolution Event" has the meaning ascribed to it in Section 1.8(b). 

"Price Unavailability Event" has the meaning ascribed to it in Section 1.9(b ). 

"Priority Electrical Zone" means an electrical area identified as a Priority Electrical Zone in 
Appendix 0 of the 2,500 MW RFP. 

"Proposal" means the proposal submission made by the Supplier in response to the 2,500 MW 
RFP in respect of constructing and developing the Contract Facility and which was selected by 
the Ontario Power Authority, and all clarifications in respect of snch Proposal provided by the 
Supplier in writing as requested by or on behalf of the Ontario Power Authority from time to 
time in accordance with the 2,500 MW RFP prior to the date of this Agreement. 

"PST" means the Ontario provincial sales tax exigible under the Retail Sales Tax Act (Ontario), 
as amended from time to time. 

"Real-Time Market" has the meaning ascribed to it in the IESO Market Rules. 

"Receiving Party", with respect to Confidential Information, is the Party receiving Confidential 
Information and may be Buyer or the Supplier, as applicable. 

"Records" means any recorded information in any form: (a) provided by the Buyer to the 
Supplier, or provided by the Supplier to the Buyer, for purposes of this Agreement, or (b) created 
by the Supplier in the performance of this Agreement. 

"Related Products" means all Capacity Products, Ancillary Services, transmission rights, any 
Environmental Attributes, and any other products or services that may be provided by the 
Contract Facility from time to time (including steam and hot water produced by the Contract 
Facility), that may be traded in the IESO-Administered Markets or other markets, or otherwise 
sold, and which shall be deemed to include products and services for which no market may exist, 
such as capacity reserves. 

"Replacement Guarantee" has the meaning ascribed to it in Section 6.4(c). 

"Replacement Price" has the meaning ascribed to it in Sections 1.7(b)(i) and 1.8(b)(i), as 
applicable. 

"Replacement Provision(s)" has the meaning ascribed to it in Sections 1.7(b)(ii), 1.9(b) and 
1.1 0( d), as applicable. 

"Reportable Events" means any one or more of the following: 

(a) obtain regulatory approvals, including municipal site plan approvals and 
environmental permitting, to allow construction to commence for the Contract 
Facility; 
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(b) completion of connection assessments, including receipt of approvals from the 
IESO, and the Transmitter as applicable; 

(c) execution of the EPC Contract in respect of the Contract Facility; 

(d) Financial Closing in respect of the Contract Facility; 

(e) ordering of major equipment for the Contract Facility; 

(f) delivery of major equipment for the Contract Facility; 

(g) commencement of construction of the Contract Facility; 

(h) connection of the Contract Facility to the Transmission System; 

(i) testing and commissioning of the Contract Facility; and 

(j) Commercial Operation. 

"Reported Outage Availability Capacity" has the meaning ascribed thereto in Exhibit J. 

"Representatives" means a Party's directors, officers, employees, auditors, consultants 
(including economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case of the Buyer, shall include without limitation any Person from time to time appointed as 
the Dispatcher, and the agents and advisors of such Persons. While the Buyer is the Ontario 
Power Authority, this definition shall also include the Government of Ontario, the IESO, and 
their respective directors, officers, employees, auditors, consultants (including economic and 
legal advisors), contractors and agents. 

"Request" has the meaning ascribed to it in Exhibit K. 

"Revenue Sharing Payment" or "RSP" means the positive amount, if any, by which the 
Imputed Net Revenue exceeds the Total Monthly Fixed Capacity Payment, expressed in Dollars, 
and calculated in accordance with Exhibit J. 

"RFCRP" has the meaning ascribed to it in Exhibit J. 

"RFFC" has the meaning ascribed to it in Exhibit J. 

"ROC" or "Reported Outage Capacity" has the meaning ascribed to it in Exhibit J. 

"ROH'' or "Reported Outage Hour" has the meaning ascribed to it in Exhibit J. 

"Rules" has the meaning ascribed to it in Exhibit K. 

"S&P" means the Standard and Poors Rating Group (a division of McGraw-Hill Inc.) or its 
successors. 

"Secured Lender" means a lender under a Secured Lender's Security Agreement. 
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"Secured Lender's Security Agreement" means an agreement or instrument, including a deed 
of trust or similar instrument securing loans, notes, bonds or debentures or other indebtedness, 
liabilities or obligations, containing a charge, mm1gage, pledge, security interest, assignment, 
sublease, deed of trust or similar instmment with respect to all or any part of the Supplier's 
Interest granted by the Supplier that is security for any indebtedness, liability or obligation of the 
Supplier, together with any amendment, change, supplement, restatement, extension, renewal or 
modification thereof. 

"Senior Conference" has the meaning ascribed to it in Section 16.1. 

"Settlement Month" has the meaning ascribed to it in Section 5.2, provided that if the remaining 
Term is less than one calendar month, the Settlement Montl1 shall be the remaining Term of this 
Agreement. 

"Start-Up Costs" or "SUCd" means the costs to start up the Contract Facility as required by this 
Agreement, and calculated, with respect to day "d'', as the nwnber of MMBTU per start-up set 
out in Exhibit B multiplied by the Gas Price. 

"Statement" has the meaning ascribed to it in Section 5.2. 

"Station Service Loads" means energy consumed to power the on-site maintenance and 
operation of generation facilities but excludes energy consumed in association with activities 
which could be ceased or moved to other locations without impeding the normal and safe 
operation of the Contract Facility. 

"Sum" has the meaning ascribed thereto in Section 10.2(e)(i). 

"Summer Contract Capacity" means that portion of the Nameplate Capacity set out in Exhibit 
B, and expressed in MW, as being applicable for the calendar months of May through October, 
inclusive. 

"Summer Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed in 
MMBTU/MWh using higher heating value, as being applicable for the calendar rrionths of May 
through October, inclusive. 

"Supplier" means Greenfield South Power Corporation, and, subject to Section 16.5, includes 
any successor to Greenfield South Power Corporation resulting from any merger, arrangement or 
other reorganization of or including Greenfield South Power Corporation or any continuance 
under the laws of another jurisdiction or permitted assignee. 

"Supplier Event of Default" has the meaning ascribed to it in Section 1 0.1. 

"Supplier Indcmnitces" has the meaning ascribed thereto in Section 14.6(c). 

"Supplier Non-acceptance Notice" has the meaning ascribed to it in Section 13.3(e). 

"Supplier's Capacity" means that amount of capacity, expressed in MW, set out in Exhibit B 
that is equivalent to the Nameplate Capacity less the Contract Capacity. 
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"Supplier's Interest" means the right, title and interest of the Supplier in or to the Contract 
Facility and this' Agreement, or any benefit or advantage of any of the foregoing. 

"Suppliers" has the meaning ascribed to it in Exhibit K. 

"System Impact Assessment" means a study conducted by the IESO pursuant to section 6.1.5 of 
Chapter 4 of the IESO Market Rules, to assess the impact of a new connection of the Contract 
Facility to the IESO-Controlled Grid, or of the modification of an existing connection of the 
Contract Facility to the IESO-Controlled Grid on the reliability of the integrated power system. 

"System Upgrade Costs" means all costs for facilities incurred by Transmitters or Local 
Distribution Companies and invoiced to the Supplier, in relation to System Upgrades, and which 
may include design, engineering, procurement, construction, installation and commissioning 
costs, as detem1ined in accordance with the Transmitters' or Local Distribution Companies' 
respective policies and procedures and by the OEB, if necessary, and as amended pursuant to 
Section 2.3(e). For greater certainty, System Upgrade Costs shall not include Connection Costs. 

"System Upgrades" means all additions, improvements, and upgrades to the Transmission 
System and Local Distribution System to be built by a Transmitter or LDC that are (or will be) 
determined to be required to ensure the reliable delivery of Electricity from new generating 
capacity to loads in the Province of Ontario. 

"Tangible Net Worth" means in respect ofthe Supplier or a Guarantor, at any time and without 
duplication, an amount determined in accordance with GAAP, and calculated as (a) the 
aggregate book value of all assets, minus (b) the aggregate book value of all liabilities, minus (c) 
the sum of any amounts shown on account of patents, patent applications, service marks, 
industrial designs, copyrights, trade marks and trade names, and licenses, prepaid assets, 
goodwill and all other intangibles. 

"Taxes" means all ad valorem, property, occupation, severance, production, transmission, utility, 
gross production, gross receipts, sales, use, excise and other taxes, governn1ental charges, 
licenses, permits and assessments, other than (i) GST and PST and (ii) taxes based on profits, net 
income or net worth. 

"Term" has the meaning ascribed to it in Section 9.1(b). 

"Term Commencement Date" has the meaning ascribed to it in Section 9.1 (b). 

"Termination Date" means the date on which this Agreement terminates as a result of an early 
termination of this Agreement in accordance with this Agreement. 

"Termination Notice" has the meaning ascribed to it in Exhibit L. 

"Test Protocol" has tl1e meaning ascribed thereto in Section 15.6(a). 

"Total Monthly Fixed Capacity Payment" or "TMFCP.," means the total monthly fixed 
capacity payment applicable to the Contract Facility for a Settlement Month, expressed in $, and 
calculated in accordance with Exhibit J. 
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"Transmission System" means a system for conveying Electricity at voltages of more than 50 
k V and includes any structures, equipment or other things used for that purpose. 

"Transmission System Code" means the code approved by the OEB and in effect from time to 
time, which, among other things, sets the standards for a Transmitter's existing Transmioc-ion 
System and for expanding the Transmitter's transmission facilities in order to connect :cew 
customers to it or accommodate increase in capacity or load of existing customers. 

"Transmitter" means a Person licensed as a "transmitter" by the OEB in connection with a 
Transmission System. 

"Variable Energy Cost" means the amount calculated on a daily basis in accordance with 
Exhibit J, and which is abbreviated as "VECu"· 

"Winter Contract Capacity" means that portion of the Nameplate Capacity, expressed in MW, 
set out in Exhibit B, as being applicable for the calendar months of November throngh April, 
inclusive. 

"Winter Contract Heat Rate" means the heat rate expressed in MMBTU/MWh using higher 
heating value, as set out in Exhibit B, as being applicable for the calendar months of November 
through April, inclusive. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
Exhibit B 
Exhibit C 
Exhibit D 
Exhibit E 
Exhibit F 
Exhibit G 
ExhibitH 
Exhibit I 
Exhibit J 
Exhibit K 
Exhibit L 
ExJ1ibit M 
ExhibitN 
Exhibit 0 
Exhibit P 
Exhibit Q 
Exhibit R 
ExhibitS 
Exhibit T 
Exhibit U 
Exhibit V 

Summary of Contract Facility 
Contract Capacity, Net Revenue Requirement, and Other Stated Variables 
Form oflrrevocable Standby Letter of Credit 
Form of Guarantee 
Determination of Availability 
Milestone Events and Milestone Dates for the Contract Facility 
Dispatch Options 
Form of Directed Dispatch Order 
Form afForce Majeure Notice 
Calculation of CSP and RSP 
Arbitration Procedures Applicable to Sections 1.6 to 1.10 inclusive 
Form of Buyer Guarantee to Support Directed Dispatch (L T) 
Section 16.7 Test Conditions 
Form of Acknowledgement of Secured Lender's Rights 
Form of Quarterly Progress Reports 
[Intentionally Deleted] 
Form of Long Term Operating Plan 
Form of Annual Operating Plan 
Form of Certificate of Liability Insurance 
Form of Certificate of Property Insurance 
Form of Supplier's Certificate for Commercial Operation 
Form of Company Representative Notice 
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Exhibit X 
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Fom1 of Confidentiality Undertaking 
Form of Certificate of Independent Engineer 

Exhibits I, 0, Q, R, S, T, U, V, W and X reflect the corresponding forms appearing on the 
Buyer's Website as at the Amendment and Restatement Date. The Supplier acknowledges and 
agrees that the Buyer may, at any time and from time to time after the date hereof, acting 
reasonably, without notice to the Supplier, amend or replace each such fmm of certificate, notice 
or report, and post such amended or replacement form on the Buyer's Website, and thereafter 
such amended or replaced form as it appears on the Buyer's Website shall replace and shall be 
used by the Supplier or the Buyer, as the case may be, in the stead of the then current form. It 
shall be the responsibility of the Supplier to ensure that the latest draft of the relevant form, as 
posted on the Buyer's Website, is used. 

1.3 Headings and Table of Contents 

The inclusion of headings and a table of contents in this Agreement are for convenience of 
reference only and shall not affect the construction or interpretation of this Agreement. 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Dollars. 

1.6 IESO Market Rules and Statutes 

(a) Unless otherwise expressly stipulated, any reference in this Agreement to the 
IESO Market Rules or to a statute or to a regulation or rule promulgated under a 
statute or to any provision of a statute, regulation or rule shall be a reference to 
the IESO Market Rules, statute, regulation, rule or provision as amended, re
enacted or replaced from time to time. In the event of any conflict or 
inconsistency with the IESO Market Rules and the terms of this Agreement, the 
IESO Market Rules shall govern to the extent of such conflict or inconsistency. 

(b) To the extent that there is a change in the IESO Market Rules following the date 
hereof, such that the Supplier's economics as contemplated hereunder after the 
introduction of such change do not substantially reflect the Supplier's economics 
as contemplated hereunder prior to the introduction of such change, then: 

(i) either Party shall notify the other Party promptly and, in any event, within 
ten (10) Business Days upon becoming aware of the consequences of such 
change; 
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(ii) the Parties and, at the Buyer's discretion, those Other Suppliers who are 
required by the Buyer to participate, shall engage in good faith 
negotiations to amend this Agreement and the respective agreements of 
those Other Suppliers on the basis that such amendments together with the 
change in the IESO Market Rules will substantially reflect the economics 
as contemplated hereunder of the Supplier and, at the Buyer's discretion, 
those Other Suppliers, prior to the introduction of such change in the IESO 
Market Rules; and 

(iii) if the Parties fail to reach agreement on the amendments described in 
Section 1·.6(b)(ii) within sixty (60) days after the change in the IESO 
Market Rules became effective, the matter shall be determined by 
mandatory and binding arbitration, from which there shall be no appeal, 
with such arbitration(s) to be conducted in accordance with the procedures 
set out in Exhibit K. However, if the Supplier fails to participate in such 
arbitration, the Supplier aclmowledges that it waives its right to participate 
in such arbitration, which shall nevertheless proceed, and the Supplier 
shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such 
award of the Arbitration Panel set out in Section 1.6(c)(iii). 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.6(b)(iii); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel made pursuant to Section l.6(b)(iii); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section . 
1.6(b)(iii), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date that the change in the IESO Market Rules became effective. 

(d) This Section 1.6 shall not apply to the circumstances addressed in Sections 1.7, 
1.8, 1.9, and 1.10, or 2.12. 

1. 7 Introduction of the Day-Ahead Energy Forward Market 

(a) If (i) the IESO has made an announcement that the Day-Ahead Energy Forward 
Market is likely to be opened within the succeeding twelve (12) calendar months, 
and (ii) the amendments to the IESO Market Rules for the Day-Ahead Energy 
Forward Market have been substantially developed by the IESO, the Buyer shall 
propose a Replacement Price and Replacement Provision(s), based on Sections 
1.7(b) and 1.7(c), to the Supplier and, at the Buyer's discretion, those Other 
Suppliers who are required by the Buyer to participate. If the Parties are unable 'to 
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agree on the Buyer's proposal or that of the Supplier or any of those Other 
Suppliers, as the case may be, within sixty (60) days after the date the Day-Ahead 
Energy Forward Market is opened for operation in Ontario, then the Replacement 
Price and the Replacement Provision(s), as applicable, shall be dcte1mined by 
mandatory and binding arbitration, from which there shall be no appeal, with such 
arbitration(s) to be conducted in accordance with the procedures set out in Exhibit 
K. However, if the Supplier fails to participate in such arbitration, the Supplier 
acknowledges that it waives its right to participate in such arbitration, which shall 
nevertheless proceed, and the Supplier shall be bound by the award of the 
Arbitration Panel and the subsequent amendments to this Agreement made by the 
Buyer to implement such award of the Arbitration Panel set out in Section 
l.7(d)(iii). 

(b) For purposes of Section 1.7(a), the Replacement Price and the Replacement 
Provision(s) will be based on the following principles, with such modifications to 
take effect from and after the date set out in Section 1.7(d): 

(i) in Exhibit J, all references to HOEP will be replaced with an hourly 
Electricity price established under the Day-Ahead Energy Forward Market 
(the "Replacement Price"), and 

(ii) in Exhibit J, all references to Imputed Start-Up Hour and Imputed Shut
Down Hour shall continue, but shall be modified (the "Replacement 
Provision(s)") by using information or prices made available under the 
Day-Ahead Energy Forward Market to deem an operating pattern for a 
facility with the attributes as set out in this Agreement that emulates a 
facility's commitment to maximize deemed operation during hours of 
positive Imputed Net Revenue and minimize deemed operation during 
hours of negative Imputed Net Revenue, with due consideration for 
compensatory market-based payments that may be made available to such 
generators to offset incurred but non-recovered costs. 

(c) For purposes of Section 1.7(a), the following additional principles shall apply in 
Exhibit J if the Day-Ahead Energy Forward Market is opened for operation: 

(i) Start-Up Costs shall continue to be imputed for only one (1) Deemed 
Start-Up or Directed Start-Up per day in accordance with Exhibit J; 

(ii) the Contract Facility shall continue to be deemed to commence and cease 
operation based on an Imputed Start-Up Hour and Imputed Shut-Down 
Hour as determined in accordance with the provisions of Section 1.7(b)(ii) 
above; and 

(iii) any amendments to this Agreement to accommodate the opening of the 
Day-Ahead Energy Forward Market as contemplated by this Section 1.7 
shall be made on the basis that the economic effect of such amendments 
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substantially reflect the Supplier's economics as contemplated hereunder 
prior to the introduction of the Day-Ahead Energy Forward Market. 

(d) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1. 7(a); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section 1.7(a); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.7(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date the Day-Ahead Energy Forward Market was opened for operation in 
Ontario. 

(e) Until such time as this Agreement is amended in accordance with Section 1.7(d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, and all 
references to HOEP shall continue, and payments of CSP and RSP shall continue 
to be made until such time, provided that all such payments shall be subject to 
recalculation and readjustment as a result of the agreement or award set out in 
Section I. 7(d), and any Party owing monies to the other pursuant to such 
recalculation shall pay, within ten (1 0) Business Days after receipt of an invoice 
from the other Party, such monies owing together with interest at the Interest 
Rate, calculated daily, from and including the time such payments were due to the 
date of payment thereof. If Pre-Dispatch Prices are not applicable in the context 
of the Day-Ahead Energy Forward Market, then all references in Stage lli of 
Exhibit J to Pre-Dispatch Prices and their usc in determining Imputed Start-Up 
Hours and Imputed Shut-Down Hours shall be deleted. 

1.8 Evolution of the IESO-Administercd Markets 

(a) If (i) the IESO or the Government of Ontario have made an announcement with 
the effect that a Price Evolution Event is likely to occur within the succeeding 
twelve (12) calendar months, and (ii) the replacement rules and regulations 
pertaining to the Price Evolution Event have been approved by the applicable 
authority, the Buyer shall propose a Replacement Price, based on Section 1.8(b), 
to the Supplier and, at the Buyer's discretion, those Other Suppliers who are 
required by the Buyer to participate. If the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Evolution Event 
occurs, then the Replacement Price shall be determined by mandatory and binding 
arbitration, from which there shall be no appeal, with such arbitration(s) to be 
conducted in accordance with the procedures set out in Exhibit K. However, if 
the Supplier fails to participate in such arbitration, the Supplier acknowledges that 
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it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award of the Arbitration Panel set out in Section 1.8(d)(iii). 

(b) For purposes of Section 1.8(a), a "Price Evolution Event" means that the IESO 
Market Rules have changed (including the implementation of LMP by the IESO) 
such that HOEP or the replacement value for HOEP under a Day-Ahead Energy 
Forward Market, as determined through the application of Section 1.7, is no 
longer provided for, and is replaced by another market-based price signal(s). In 
such a case, this Agreement will be modified based on the following principles, 
with such modifications to take effect from and after the date set out in 
Section 1.8(d): 

(i) in Exhibit J, HOEP, or its replacement value under a Day-Ahead Energy 
Forward Market, if applicable, will be replaced with the Ontario 
Electricity market price that most closely emulates the price actually paid 
to Supplier by the Ontario Electricity market for Electricity output from 
the Contract Facility (the "Replacement Price"); and 

(ii) it is expected that all other features of Exhibit J will be applicable. 

(c) If the IESO Market Rules are amended to provide for an installed capacity 
market, then either Party may propose, by notice in writing to the other Party, 
amendments to this Agreement and the Buyer and the Supplier and, at the Buyer's 
discretion, those Other Suppliers who are required by the Buyer to participate, 
shall then engage in good faith negotiations to amend this Agreement and the 
respective agreements of those Other Suppliers so as to facilitate the Supplier's 
participation in such installed capacity market, on the basis that the economic 
effect of such amendments substantially reflect the Supplier's economics as 
contemplated hereunder prior to the introduction of the installed capacity market. 
If the Parties fail to reach agreement on the amendments described in this Section 
1.8(c), the matter shall be determined by mandatory and binding arbitration, from 
which there shall be no appeal, with such arbitration(s) to be conducted in 
accordance with the procedures set out in Exhibit K. However, if the Supplier 
fails to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award of 
the Arbitration Panel set out in Section 1.8(d)(iii). 

(d) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Sections 1.8(a)or 1.8(c), as the case may be; 
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(ii) by the agreement of the Parties made pursuant to and in implementation of 
an award of the Arbitration Panel made pursuant to Sections 1.8(a) or 
1.8( c), as the case may be; or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Sections 
1.8(a) or 1.8(c), as the case may be, where the Supplier failed to 
participate in such arbitration, 

with such agreement or amendment, as applicable, having effect from and after 
the date that the Price Evolution Event occurred or the installed capacity market 
was introduced, respectively. 

(e) Until such time as this Agreement is amended in accordance with Section 1.8(d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Sections 1.8(a) or 1.8(c), as the case may be, 
provided that all such payments shall be subject to recalculation and readjustment 
as a result of the agreement or award set out in Section 1.8(d), and any Party 
owing monies to the other pursuant to such recalculation shall, within ten (I 0) 
Business Days after receipt of an invoice from the other Party, pay such monies 
owing together with interest at the Interest Rate, calculated daily, from and 
including the time such payments were due to the date of payment thereof. 

(f) This Section 1.8 shall not apply in the circmnstances addressed in Section 1.7 or 
2.12. 

1.9 Price Unavailability Events 

(a) If (i) the IESO or the Government of Ontario has made an announcement with the 
effect that a Price Unavailability Event is likely to occur within the succeeding 
twelve ( 12) calendar months, and (ii) the replacement rules and regulations 
pertaining to the Replacement Provision(s) have been approved by the applicable 
authority, the Buyer shall propose Replacement Provision(s), based on Section 
1.9(b), to the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate. If the Parties are unable to agree on the 
.Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Unavailability Event 
occurs, then the Replacement Provision(s) shall be determined by mandatory and 
binding arbitration, from which there shall be no appeal, with such arbitration(s) 
to be conducted in accordance with the procedures set out in Exhibit K. However, 
if the Supplier fails to participate in such arbitration, the Supplier acknowledges 
that it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award of the Arbitration Panel 
and the subsequent an1endments to this Agreement made by the Buyer to 
implement such award of the Arbitration Panel set out in Section 1.9(c)(iii). 
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(b) For purposes of Section 1.9(a), a "Price Unavailability Event" means that HOEP 
or the replacement value for HOEP under a Day-Ahead Energy Forward Market 
as determined through the application of Section 1. 7 or the replacement market
based price signals referred to in Section 1.8 is no longer available. In such a 
case, this Agreement will be modified based on the following principles, with 
such modifications to take effect from and after the date set out in Section I .9(c): 

(i) this Agreement will be amended as necessary to ensure the Supplier will 
participate in any revised processes determined by the IESO to facilitate 
unit commitment, unit dispatch, and/or outage scheduling; 

(ii) Exhibit J will be modified to define the Imputed Net Revenue to be based 
on Imputed Variable Energy Costs for the actual Electricity produced in a 
month and any actual Electricity payments made to the Supplier for 
Electricity produced by the Contract Capacity. In calculating the Imputed 
Variable Energy Cost, the stated variables contained in Exhibit B of this 
Agreement will be used, and 

(iii) in Exhibit J, HOEP, or the replacement value for HOEP under a Day
Ahead Energy Forward Market as determined through the application of 
Section 1.7, or the replacement market-based price signals referred to in 
Section I .8, will be replaced with the actual price received by the Supplier 
for Electricity produced by the Contract Facility, 

and the modifications and amendments described in Sections 1.9(b)(i), 1.9(b)(ii), 
and (iii) are collectively refen·ed to as the "Replacement Provision(s)". 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section I .9(a); 

(ii) by the agreement of the Parties made pnrsuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section 1.9(a); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.9(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date the Price Unavailability Event occurred. 

(d) Until such time as this Agreement is amended in accordance with Section I. 9( c), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Section 1.9(a), provided that all such payments 
shall be subject to recalculation and readjustment as a result of the agreement or 
award set out in Section 1.9(c), and any Party owing monies to the other pursuant 
to such recalculation shall pay, within ten (! 0) Business Days after receipt of an 
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invoice from the other Party, such monies owing together with interest at the 
Interest Rate, calculated daily, from and including the time such payments were 
due to the date of payment thereof. 

(e) This Section 1.9 shall not apply to the circumstances addressed in Sections 1.7 
and 1.8 or 2.12. 

1.10 Invalidity, Unenforceability, or Inapplicability of Indices and Other Provisions 

In the event that either the Buyer or the Supplier, acting reasonably, considers that any provision 
of this Agreement is invalid, inapplicable, or unenforceable, or in the event that any index or 
price quotation referred to in this Agreement, including the Gas Price Index (DA), ceases to be 
published, or if the basis therefor is changed materially, then: 

(a) if a provision is considered to be invalid, inapplicable or unenforceable, then the 
Party considering such provision to be invalid, inapplicable or unenforceable may 
propose, by notice in writing to the other Party, a replacement provision and the 
Buyer and the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate, shall engage in good faith negotiations to 
replace such provision with a valid, enforceable, and applicable provision, the 
economic effect of which substantially reflects that of the invalid, unenforceable, 
or inapplicable provision which it replaces; 

(b) if any index or price quotation referred to in this Agreement, other than the Gas 
Price Index (DA), ceases to be published, or if the basis therefor is changed 
materially, then the Buyer and the Supplier and, at the Buyer's discretion, those 
Other Suppliers who are required by the Buyer to participate, shall engage in good 
faith negotiations to substitute an available replacement index or price quotation 
that most nearly, of those then publicly available, approximates the intent and 
purpose of the index or price quotation that has so ceased or changed and this 
Agreement shall be amended as necessary to accommodate such replacement 
index or price quotation; 

(c) if the Gas Price Index (DA) ceases to be published or announced, or if the basis 
therefor is changed materially (the date that the first of such events occurs being 
herein called the "Gas Price Redetermination Date"), then the Buyer and the 
Supplier and, at the Buyer's discretion, those Other Suppliers who are required by 
the Buyer to participate, shall engage in good faith negotiations to substitute an 
available replacement index or price source that most nearly, of those then 
publicly available, approximates the intent and purpose of the Gas Price Index 
(DA). During the negotiations (and any subsequent arbitration conducted in 
accordance with Section 1.1 0( d)) for determining an alternate Gas Price Index 
(DA), the last Gas Price (DA) in effect before the Gas Price Redetermination Date 
shall continue to be used for purposes of this Agreement as the Gas Price (DA), 
but if a replacement index or price source is determined and this Agreement is 
amended pursuant to Section 1.1 0( e), an adjustment will be made and such 
replacement index or price source shall be used as the new Gas Price Index (DA) 
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for purposes of tills Agreement, retroactive from the Gas Price Redetetmination 
Date to the date that this Agreement is amended pursuant to Section 1.1 0( e), on 
which basis the Monthly Payment in respect of such retroactive period shall be 
recalculated and readjusted by the Parties; 

(d) if a Party does not believe that a provision is invalid, inapplicable or 
unenforceable, or that the basis for any index or price quotation is changed 
materially, or if the negotiations set out in Sections l.lO(a) or l.lO(b) or l.lO(c) 
are not successful, then if the Parties are unable to agree on all such issues and 
any amendments required to this Agreement (the "Replacement Provision(s)") 
withln thirty (30) days after either the giving of the notice under Section 1.1 O(a) 
or the occurrence ofthe event in Section 1.1 O(b) or 1.1 0( c), then the Replacement 
Provision(s) shall be determined by mandatory and binding arbitration from 
which there shall be no appeal, with such arbitration(s) to be conducted in 
accordance with the procedures set out in Exhibit K. However, if the Supplier 
fails to participate in such arbitration, the Supplier aclmowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to tlus Agreement made by the Buyer to implement such award of 
the Arbitration Panel set out in Section l.lO(e)(iii); and 

(e) the terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.1 O(d); 

(ii) by the agreement of the Parties made pursuant to and in implementation of 
an award of the Arbitration Panel made pursuant to Section l.IO(d); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.1 O(d), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as applicable, having effect as of the date of 
the invalidity, inapplicability or unenforceability or from and after the date that 
the relevant index or quotation ceased to be published or the basis therefor is 
changed materially, as the case may be. 

This Section 1.10 shall not apply to the circun1stances addressed in Sections 1.7, 1.8, 1.9 or 2.12. 

l.ll Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pe1iaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or refen-ed to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
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Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.12 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 

1.13 Governing Law 

TI1is Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1.14 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the Buyer's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the Buyer or in favour of the Supplier when interpreting such 
term or provision, by virtue of such fact. 

ARTICLE2 
DEVELOPMENT AND OPERATION OF THE CONTRACT FACILITY 

2.1 Design and Construction of the Contract Facility 

(a) The Supplier agrees to design and build the Contract Facility using Good 
Engineering and Operating Practices and meeting all relevant requirements of the 
IESO Market Rules, Transmission System Code, the Connection Agreement, in 
each case, as applicable, and all other Laws and Regulations. The Supplier shall 
ensure that the Contract Facility is designed, engineered and constructed to 
operate in accordance with the requirements of this Agreement during the Term. 

(b) The Supplier agrees to provide to the Buyer a single line electrical drawing which 
identifies the as-built Connection Point(s), clearly showing area transmission and 
distribution facilities, including the transmission station(s) that is electrically 
closest to the Contract Facility. If the Proposal provides that the Connection 
Point, or all Connection Points with respect to multiple generating facilities being 
aggregated, are within a Priority Electrical Zone, then the Supplier agrees that 
such Connection Point, or all Connection Points with respect to multiple 
generating facilities being aggregated, shall be located within a Priority Electrical 
Zone. 
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(c) The Supplier shall at no time after the date of this Agreement modify, vary, or 
amend in any material respect any of the features or specifications of the Contract 
Facility outlined in the Proposal (the "Contract Facility Amendment") without 
first notifying the Buyer in writing and obtaining the Buyer's consent in writing, 
which consent shall not be unreasonably withheld, provided that it shall not be 
unreasonable for the Buyer to withhold its consent to any modification, variation 
or amendment which would, or would be likely to, materially adversely affect the 
ability of the Supplier to comply with its obligations under this Agreement. Any 
Contract Facility Amendment that has not been consented to by the Buyer (other 
than in instances where such consent has been unreasonably withheld) shall, if not 
removed within ten (1 0) Business Days after such Contract Facility An1endment 
occurred, constitute a Supplier Event of Default. For purposes of this paragraph, 
the failure of the Contract Facility to have a Connection Point as described in the 
Proposal shall be deemed to be a Contract Facility Amendment. 

(d) If the Buyer's consent in writing has been given in relation to a reduction in the 
Contract Capacity pursuant to Section 2.l(c), the Contract Capacity shall be 
deemed to be reduced to the lower amount, effective at the time stated in such 
notice. If the Buyer's consent has been given in relation to an increase in the 
Contract Capacity pursuant to Section 2.l(c), the Contract Capacity shall be 
increased to the higher amount, effective as of the time stated in such notice, 
provided that such increase shall not be effective until the Supplier performs a 
Capacity Check Test confirming the increased amount of the Contract Capacity. 

(e) For purposes of Section 2.1(c), in the event that the Nameplate Capacity of the 
Facility will be reduced as a result of a term, condition, or restriction imposed by, 
or contained in a permit, certificate, licence or other approval issued by, a 
Governmental Authority in respect of the Facility, then the amount by which such 
Nan1eplate Capacity is reduced shall be deemed to first reduce the Supplier's 
Capacity, with any excess of the reduction of the Nameplate Capacity over the 
Supplier's Capacity then being deemed to reduce the Contract Capacity. 

2.2 Additional Development and Construction Covenants 

(a) The Supplier agrees that the Facility shall be located in the Province of Ontario 
and shall affect supply or demand in the IESO-Administered Markets. 

(b) The Supplier agrees to arrange, at its expense, for all Facility connection 
requirements in accordance with the Connection Agreement to permit the delivery 
of Electricity to the IESO-Controlled Grid Local Distribution System or End 
User, as the case may be. The Supplier agrees to provide to the Buyer a copy of 
the Customer Impact Assessment final report and the executed Com1ection Cost 
Recovery Agreement within ten (10) Business Days of the Supplier's receipt of 
each of such documents. 

(c) The Supplier agrees to ensure that revenue-quality interval meters will be 
operated, and maintained, at its expense, to calculate the output of Electricity 
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from the Contract Facility at the generator terminals net of any Station Service 
Loads. Revenue meters registered with the IESO or provided by a LDC can be 
used to fc1lfill tlris obligation, in whole or in part, so long as the Metering Plan 
specifies: (i) how the metered quantities from those meters will be adjusted, if 
necessary, to account for any electrical losses that may occur due to differences 
between the physical locations of the meters and the generator terminals, and (ii) 
how the metered quantities from those meters will be totalized, if necessary, with 
other revenue-quality metered data to accurately calculate the output of the 
Contract Facility at the generator terminals net of any Station Service Loads. The 
Buyer retains the right to audit the metering equipment to confirm the accuracy of 
the Metering Plan. The Supplier shall have the Metering Plan approved by the 
Buyer, and shall deliver a copy to the Buyer for its approval no later than sixty 
(60) days prior to the Tenn Commencement Date. The Buyer agrees to review 
the Metering Plan submitted by the Supplier, and to eitl1er approve tl1e plan or 
provide the Supplier with its conunents by the later of !ifleen (15) Business Days 
after receipt and fifteen (15) Business Days prior to the Term Commencement 
Date. The Supplier will provide the Buyer with a commissioning report for all 
revenue meters referenced in the Metering Plan prior to any use of metered data 
for the purposes expressed in Sections 2.6(a)(i)(D) or 15.6. 

(d) The Supplier agrees to provide, at its expense, all power system components on 
the Supplier's side of the Connection Point, including all transformation, 
switching and auxiliary equipment, such as synchronizing and protection and 
control equipment, pursuant to requirements deemed necessary by the IESO, the 
Transmitter, the LDC (and as specified in the System Impact Assessment, the 
Customer Impact Assessment and the Connection Impact Assessment, as 
applicable), and the End-User, as applicable, to protect the safety and security of 
the IESO-Controlled Grid, the Local Distribution System, each of their respective 
customers, and the End-User Load, as the case may be. The equipment to be so 
provided by the Supplier shall include such electrical equipment as the IESO, the 
Transnritter, the LDC, and the End-User, as applicable, deem necessary, from 
time to time, for the safe and secure operation of the IESO-Controlled Grid, the 
Local Distribution System, and the End-User Load, as required by the IESO 
Market Rules, the Transmission System Code, the Distribution System Code, and 
the End-User, as applicable. 

(e) The Supplier agrees to install protective equipment to protect its own personnel, 
property, and equipment from variations in frequency and voltage or from 
temporary delivery of other than three-phase power, whether caused by the 
Facility, the IESO-Controlled Grid, the Local Distribution System, or the End
User Load, as the case may be. 

2.3 Allocation and Treatment of System Upgrade Costs 

The Supplier agrees to arrange, at its sole cost and expense, for all System Upgrades that may be 
required to permit the delivery of Electricity and Related Products to the !ESO-Controlled Grid, 
the Local Distribution System, or the End-User, as the case may be. 



- 33-

The Buyer shall reimburse the Supplier for all System Upgrade Costs incurred by the Supplier on 
the following basis: 

(a) The Supplier shall pay all System Upgrade Costs to the Transmitter and the LDC, 
as applicable, as and when due. 

(b) The Supplier shall submit to the Buyer an invoice itemizing and describing the 
System Upgrade Costs, together with copies of each of the paid receipts issued by 
the Transmitter and LDC, as applicable. If the System Upgrade Costs are adjusted 
subsequent to the Commercial Operation Date, the Supplier shall forthwith 
provide written evidence thereof to the Buyer. 

(c) The Buyer shall, within a reasonable time, review the Supplier's invoices and 
copies of each of the paid receipts to verify that all of the amounts described in 
each such invoice constitute System Upgrade Costs paid by the Supplier to the 
Transmitter and the LDC, as applicable, on the understanding that the 
determination of System Upgrade Costs shall not be capped by or limited to any 
preliminary estimates of System Upgrade Costs that may have been assessed by 
or on behalf of the Ontario Ministry of Energy for the purposes of reviewing and 
evaluating the Supplier's Proposal under the terms of the 2,500 MW RFP. The 
Supplier consents to the applicable Transmitter and LDC disclosing to the Buyer, 
on request, all information relating to System Upgrade Costs, including any 
information provided by the Supplier to the applicable Transmitter and the 
applicable LDC that relates to, or affects, System Upgrade Costs. 

(d) The Buyer will reimburse the System Upgrade Costs to the Supplier on the basis 
that System Upgrade Costs shall be amortized over the first ten (I 0) years of the 
Term in equal aruma! payments of principal commencing on the Term 
Commencement Date, and until the System Upgrade Costs are fully reimbursed, 
the unpaid balance of System Upgrade Costs shall bear interest at the Interest 
Rate commencing on the Term Commencement Date, and shall be calculated and 
payable monthly, in arrears, on the last day of each month. 

(e) If the OEB issues an order or directive resulting in an increase or decrease in the 
System Upgrade Costs to be paid by the Supplier, then the amount of System 
Upgrade Costs shall be deemed, from the date of such order or directive, to be 
adjusted by the amount of such increase or decrease, and the adjusted unpaid 
principal balance of System Upgrade Costs owing to the Supplier shall be 
reamortized over the period from the date of such order or directive until the tenth 
(1Oth) anniversary of the Term Commencement Date in equal annual payments of 
principal commencing on the next mmiversary of the Term Commencement Date. 
Until the System Upgrade Costs are fully reimbursed, the unpaid balance of 
System Upgrade Costs shall bear interest at the Interest Rate which shall be 
calculated a11d payable monthly, in arrears, on the last day of each month. 

(f) If the Agreement has been terminated by the Buyer as a result of a Supplier Event 
of Default, then the Supplier shall forfeit all rights to receive any further payments 
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after the Termination Date on account of System Upgrade Costs pursuant to 
Sections 2.3(d) or 2.3(e), as applicable, as liquidated damages and not as a 
penalty. 

2.4 Allocation and Treatment of Connection Costs 

If the OEB issues an order or directive resulting in a Transmitter or a LDC, instead of the 
Supplier as a generator, being responsible for the payment of any Connection Costs, then 
notwithstanding anything in tllis Agreement to the contrary, the Net Revenue Requirement 
applicable from and after the effective date of such order or directive shall be reduced, by mutual 
agreement, by an amount commensurate with such reduction in Connection Costs as a result of 
such OEB order or directive, amortized on a straight-line basis over the balance of the Term. 

2.5 Milestone Dates 

The Supplier acknowledges that time is of the essence to the Buyer with respect to attaining 
Financial Closing and Commercial Operation of the Contract Facility by their corresponding 
Milestone Dates set out by the Supplier in Exhibit F, and the Parties agree: 

(a) that each of the Milestone Events corresponding to: 

(i) Financial Closing; and 

(ii) attaining Commercial Operation, 

shall be achieved in a timely manner and by its corresponding Milestone Date, 
failing which the Supplier shall pay to the Buyer within five (5) Business Days 
after receipt of an invoice from the Buyer, as liquidated damages and not as a 
penalty, a sum of money equal to (A) $50 per MW multiplied by the Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Financial Closing; and (B) $150 per MW multiplied by the Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Commercial Operation, until the corresponding Milestone Event has 
been achieved. However, if Commercial Operation is achieved on or before its 
corresponding Milestone Date, then all liquidated damages for delay in achieving 
Financial Closing paid by the Supplier under this Section 2.5(a) shall be refunded 
to the Supplier, without interest, two weeks following the Commercial Operation 
Date; and 

(b) the maximum time period that liquidated damages shall be calculated and payable 
under Section 2.5(a) by the Supplier: 

(i) for failure to meet the Milestone Date in respect of Financial Closing, 
shall be ninety (90) days; and 

(ii) for failure to meet the Milestone Date in respect of Commercial Operation, 
shall be five hundred and forty-five (545) days. 
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If there occurs or arises any incident, event or circumstance which results, or is likely to result, in 
a delay in the aggregate of thirty (30) days or more in obtaining Enviromnental and Site Plan 
Milestone Approvals, execution of the EPC Contract or commencement of construction of the 
Contract Facility, in each case following the Milestone Date therefor, including delays arising 
from events of Force Majeure, the Party first becoming aware of such delay or likely delay shall 
promptly (and, in any event, within ten (10) Business Days) notify the other Party and the Parties 
shall meet to discuss strategies for restoring, to the extent possible and practicable to do so, the 
development, construction and/or commissioning of the Facility to the schedule which will 
achieve Commercial Operation by the Milestone Date therefor. 

2.6 Requirements for Commercial Operation 

(a) The Contract Facility will be deemed to have achieved "Commercial Operation" 
as at the point in time confirmed by the Buyer in a written notice as described in 
paragraph 2.6(b)(i) following receipt by tl1e Buyer from the Supplier of the 
following: 

(i) a certificate (the "IE Certificate") addressed to it from an Independent 
Engineer in the form attached hereto as Exhibit X, procured at the expense 
of the Supplier, and otherwise acceptable to the Buyer, acting reasonably, 
stating that: 

(A) the Contract Facility has been completed in all material respects, 
excepting punch list items that do not materially and adversely 
affect the ability of the Contract Facility to operate in accordance 
with this Agreement; 

(B) the ColUlection Point of the Contract Facility is at the location 
specified in Exhibit A; 

(C) the Contract Facility has been constructed, colUlected, 
commissioned and synchronized to the IESO-Controlled Grid, 
such that 100% of the Contract Capacity for the Contract Facility 
is available to generate Electricity in compliance with Good 
Engineering and Operating Practices; 

(D) the Contract Facility has generated Electricity in compliance with 
all Laws ar1d Regulations for four (4) continuous hours at an 
w1interrupted rate not less than 1 00% of the Contract Capacity for 
the Contract Facility. This requirement shall be evaluated based 
on calculation of the generator output at the Delivery Point net of 
any Station Service Loads, in accordar1ce with the Metering Plan, 
and shall be satisfied if the energy output in each of the four ( 4) 
hours (in MWh), divided by one hour, is equal to or greater than 
the Contract Capacity for the Contract Facility. The Supplier 
aclmowledges and agrees that the Contract Capacity for the 
Contract Facility and the Station Service Loads, as may be 
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measured by the foregoing test, shall not be adjusted for ambient 
weather or other conditions whatsoever; 

(E) the Contract Facility has demonstrated, through performance 
testing in accordance with the American Society of Mechanical 
Engineers PTC 46- 1996 Performance Test Code on Overall Plant 
Performance for a combined cycle gas turbine (CCGn generation 
facility or other equivalent international performance test 
procedures agreed to by the Buyer acting reasonably, an electrical 
output, measured at the Delivery Point net of any Station Service 
Loads, demonstrating the maximum capacity of the Contract 
Facility, and the Contract Facility has achieved the Contract 
Capacity for the Contract Facility. A copy of the performance test 
report is to be attached to the IE Certificate. For greater certainty, 
any obligations of the Supplier nnder this Agreement relating to or 
premised upon the amount of Nameplate Capacity shall remain in 
effect, unamended, notwithstanding that the maximum capacity of 
the Contract Facility as demonstrated during the performance test 
may be less than the Nameplate Capacity; and 

(F) it has been demonstrated that the Contract Facility has a minimum 
ramp rate (being defined as the rate of increase or decrease in 
energy output that the Contract Facility is capable of achieving 
after start-up, synchronization to the IESO-Controlled Grid, and 
technically required hold points, with such interval being between 
the minimum load and the maximum continuous output rating, 
being the maximum continuous output rating of the plant) over a 
single five minute interval of at least "x" MW /minute, where "x" is 
a value equal to 4% of the Nan1eplate Capacity; 

(ii) all material documentation and information required to be provided 
pursuant to this Agreement to the Buyer by the Supplier or by any third 
parties prior to Commercial Operation; 

(iii) a certificate addressed to it from the Supplier with respect to the 
Commercial Operation of the Contract Facility and other documentation 
and information required to be provided to the Buyer by the Supplier in 
the form attached hereto as Exhibit U; and 

(iv) a proposed Commercial Operation Date. 

(b) The Buyer shall mal(e Commercially Reasonable Efforts within 30 days following 
receipt of the proposed IE Certificate and the Supplier's certificate under 
paragraph 2.6(a)(iii) to notify the Supplier in writing that the Supplier: 
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(i) has met all of the requirements of subsection 2.6(a), that Commercial 
Operation has been achieved, and confirming the Conunercial Operation 
Date; or 

(ii) has not met all of the requirements of subsection 2.6(a) and that 
Commercial Operation has not been achieved; 

In the case of notice under paragraph 2.6(b)(ii), the Buyer shall provide to the 
Supplier reasonable particulars in respect of the requirements of subsection 2.6(a) 
that have not been met. 

(c) For the purposes of Section 2.6(a), an "Independent Engineer" is an engineer 
that is: 

(i) a professional engineer duly qualified and licensed to practice engineering 
in the Province of Ontario; and 

(ii) employed by an independent engineering flrm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not 
affiliated with or directly or indirectly controlled by the Supplier and that 
does not have a vested interest in the design, engineering, procurement, 
construction and/or testing of the Contract Facility. 

2. 7 Buyer Information During Design and Construction 

Prior to the Term Commencement Date, the Supplier shall provide the Buyer with 
progress reports as follows: 

(a) By the fifteenth (15th) day of each calendar quarter following the date of this 
Agreement and continuing until the Term Commencement Date, . the Supplier 
shall provide the Buyer with quarterly progress reports in the form of Exhibit 0, 
describing the status of efforts made by the Supplier to meet each Milestone Date 
and the progress toward each of the Reportable Events. At the Buyer's request, 
the Supplier shall provide an opportunity for the Buyer to meet with appropriate 
personnel of the Supplier to discuss and assess the contents of any such quarterly 
progress report. 

(b) In addition to the quarterly progress reports it is required to provide pursuant to 
Section2.7(a), the Supplier shall also provide the Buyer with notice of any 
material incident, event or concern which may occur or arise during the course of 
the development, construction or commissioning of the Facility, promptly and, in 
any event, within ten (1 0) Business Days following the later of: (i) the Supplier 
becoming aware of any such incident, event or concern occurring or arising; and 
(ii) the Supplier becoming aware of the materiality of same, with such timing in 
each case based upon tl1e Supplier having acted in accordance with Good 
Engineering and Operating Practices. 
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2.8 Operation Covenants 

(a) The Supplier agrees to own the Contract Facility during the Term and to operate 
and maintain the Contract Facility during the Term using Good Engineering and 
Operating Practices, and meeting all applicable requirements of the IESO Market 
Rules, the Transmission System Code, the Connection Agreement and all other 
Laws and Regulations. For certainty, the Parties aclmowledge that the Buyer is 
not purchasing from the Supplier, nor is the Supplier selling to the Buyer, any 
Electricity or Related Products. 

(b) The Supplier agrees to assume all risk, liability and obligation and to indemnify, 
defend and hold harmless the Indernnitees in respect of all actions, causes of 
action, suits, proceedings, claims, demands, losses, damages, penalties, fmes, 
costs, obligations and liabilities arising out of a discharge of any contaminant into 
the natural environment, at or related to, the Facility and any fines or orders of 
any kind that may be levied or made in connection therewith pursuant to the 
Environmental Protection Act (Ontario), the Ontario Water Resources Act, the 
Dangerous Goods Transportation Act (Ontario) or other similar legislation, 
whether federal or provincial, except to the degree that such discharge shall have 
been due to the negligence or wilful misconduct of the Indemnitees. 

(c) The Supplier agrees to use Commercially Reasonable Efforts to maintain or enter 
into any fuel supply contracts that arc necessary for the proper operation of the 
Contract Facility during the Term. The Supplier further agrees that the Contract 
Facility shall not buni or otherwise use any fuel other than Gas. Without limiting 
the generality of the foregoing, a Supplier who is also a load facility under the 
IESO Market Rules shall be solely responsible for all charges (net of any 
applicable credits) in relation to Electricity consumed by it in order to operate the 
Facility in accordance with this Agreement. 

(d) If the Proposal provides that Automatic System Voltage Support will be provided 
by the Contract Facility, the Supplier agrees to provide such Automatic System 
Voltage Support throughout the Term in accordance with all relevant 
requirements under the IESO Market Rules for a generator, whether directly 
connected to a Transmission System, LDC or End-user Load, including the 
requirements described in the amendments approved by the IESO and described 
in http://www.theimo.com/imoweb/pubs/mr/mr 00244-ROO BA.pdf. 

2.9 Metering and Dispatch Capabilities 

(a) The Supplier covenants and agrees to provide, at its expense, separate meters and 
ancillary metering and monitoring equipment for the Contract Facility as required 
by the IESO Market Rules. 

(b) The Buyer retains the right to audit, at any time during the Term, on reasonable 
notice to the Supplier and during normal business hours, the metering equipment 
to confirm the accuracy of the Metering Plan. The Supplier shall have the 



- 39-

Metering Plan approved by the Buyer and shall deliver a copy to the Buyer for its 
approval no later than sixty (60) days prior to Commercial Operation. The Buyer 
agrees to review the Metering Plan submitted by the Supplier and to either 
approve the plan or provide the Supplier with its comments within fifteen (15) 
Business Days after receipt. The Supplier will provide the Buyer with a 
commissioning report for all revenue meters referenced in the Metering Plan prior 
to any nse of metered data for the purposes expressed in Section 15.6. 

(c) The Supplier shall maintain (or be responsible for arranging on its behalf) a 
system satisfactory to the Buyer commencing the day prior to the Term 
Commencement Date and continuing every day throughout the Term, to receive 
Directed Dispatch Orders from either the Buyer or the Dispatcher, as the case may 
be, prior to the applicable daily deadlines set out in Exhibit G. 

2.10 Insurance Covenants 

(a) The Supplier hereby agrees to put in effect and maintain, or cause its contractors, 
where appropriate, to maintain, from the commencement of the construction of 
the Facility to the expiry of the Term, at its own cost and expense, all the 
necessary and appropriate insurance that a prudent Person in the business of 
developing and operating the Facility would maintain including the policies set 
out in this Section 2.1 0. All insurance policies to be effected and maintained as 
required hereunder shall: 

(i) be placed with insurers licensed to underwrite insurance in the Province of 
Ontario and having an overall A.M. Best's Rating of at least A- (except in 
the case of automobile liability insurance where the minimum rating of the 
insurer shall be B+); 

(ii) provide that they shall continue in effect and remain unaltered for the 
benefit of the Supplier for a period of not less than sixty (60) days after 
written notice of any cancellation or any change or an1endment restricting 
coverage; and 

(iii) be capable of being reviewed and altered during the term of the policy to 
account for any changes in Laws and Regulations which affect coverage 
of the risk insured. 

(b) The Supplier shall put in effect and maintain, or cause its contractors, where 
appropriate, to maintain, at a minimum, the following insurance policies: 

(i) "all-risk" property insurance covering property of eveq description 
insuring not less than the full replacement value of the Facility; and 

(A) for the period prior to the Commercial Operation Date: 

( 1) shall be in the joint names of at least the Supplier and its 
principal contractors, with no co-insurance restriction; the 
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policy shall include as additional insureds all 
subcontractors and the coverage shall not be less than the 
insurance required by IBC Forms 4042 and 4047, extended 
to include testing and commissioning, or their equivalent 
replacement; and 

(2) shall provide delayed start-up coverage on a fixed expense 
basis with an indemnity period of not less than twelve (12) 
months and a deductible waiting period of not more than 
sixty (60) days; and 

(B) for the period from and after the Commercial Operation Date: 

(I) shall be in the name of the Supplier; and 

(2) shall provide for business interruption coverage on an 
actual loss sustained basis with a waiting period of not 
more than ninety (90) days. 

These policies shall contain a waiver of subrogation in favour of the 
lndemnitees. Deductibles for these policies shall not exceed $250,000 for 
all losses (other than damage to Equipment, which will be subject to the 
deductibles set forth in Section 2.10(b)(ii)), except for 3% of full 
replacement value of damage to property (with a minimum deductible of 
$250,000) for damage to property arising from or relating to each of flood 
and earthquake. 

(ii) equipment breakdown insurance, in the joint names of the Supplier and, 
for the period prior to the Commercial Operation Date, its principal 
contractors, insuring not less than the full replacement value of the boilers, 
machinery, pressure vessels, electrical and mechanical machines, air 
conditioning and refrigeration systems, computers, communications and 
electronic systems, service supply objects, heat recovery steam generator 
units, steam turbine generator units, generator step-up transformer units 
and combustion gas turbine generator units and all other equipment 
forming part of the Facility (the "Equipment"). The coverage shall not 
be less than the insurance provided by the forms known and referred to in 
the insurance industry as "Comprehensive Boiler and Machinery Fo,rm" or 
"Equipment Breakdown Insurance". This policy shall contain a waiver of 
subrogation in favour of the Indemnitees. Deductibles in respect of this 
policy or the portion of the "all risk" property insurance relating to the 
Equipment (as described in Section 2.1 O(b ){i)) shall not exceed: 

(A) $3,000,000 for property damage arising from and relating to 
testing and commissioning of Equipment prior to the Commercial 
Operation Date; and 
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(B) $3,000,000 for property damage arising from and after the 
Commercial Operation Date; 

Equipment breakdown insurance coverage may be obtained as part of the 
"all risk" property insurance. 

(iii) commercial general liability insurance on an occurrence basis for death, 
bodily injury and property damage and other types of damage that may be 
caused to third parties as a result of the Supplier's activities in connection 
with the Facility or performance of its obligations under tllis Agreement, 
to an inclusive limit of not less than $10,000,000 per occurrence and in 
aggregate and witl1 a deductible not exceeding $100,000. This policy shall 
include the !ndemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in favour of the 
Indemnitces. The coverage provided shall not be less than the insurance 
required by IBC Form 2100-2, 4-1998 (but not its replacement) and IBC 
Form 2320 (version in effect as at the date hereof but not its replacement). 
The policy shall include the following coverage: 

(A) broad form products, premises and completed operations liability 
for a period of not less than twenty-four (24) months after the 
Commercial Operation Date; 

(B) cross-liability and severability of interests clause; 

(C) contingent employer's liability; 

(D) tenant's legal liability (if applicable and with applicable sub limits); 

(E) blanket contractual liability of the Supplier under this Agreement; 

(F) damage arising from shoring, blasting, excavating, underpinning, 
demolition pile driving and caisson work, work below ground 
surface, tunnelling, and grading (ifapplicahle); 

(G) non-owned automobile liability with blanket contractual coverage 
for hired automobiles; and 

(H) liability on the part of the Supplier resulting from activities or 
work performed hy its contractors and subcontractors. 

(iv) automobile liability insurance, providing coverage for owned, non-owned 
or hired automobiles with a combined single liability limit of not less than 
$2,000,000 per occurrence; 

(v) environmental impairment liability insurance, providing coverage for first 
party property damage and site clean-up and any third party claims for 
bodily injury, property damage and clean-up for any environmental 
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incidents arising out of the construction, operation or maintenance of the 
Facility, with a limit of not less than $5,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $100,000. This policy shall 
include the Indemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in favour of the 
Indemnitees. The policy shall contain a cross-liability and severability of 
interests clause; and 

(vi) any additional insurance required to be provided under all Laws and 
Regulations. 

(c) For purposes of the insurance coverage under Sections 2.10(b)(i) and (ii), the 
Supplier may procure and maintain separate insurance policies to cover the period 
prior to the Commercial Operation Date and the period from and after the 
Commercial Operation Date. 

(d) The Supplier shall provide the Buyer with proof of the insurance referred to in 
this Agreement in the form attached hereto as Exhibit S (Certificate of Liability 
Insurance) and as Exhibit T (Certificate of Property Insurance) that references this 
Agreement and confirms the relevant coverage, including endorsements, on or 
before the commencement of the construction of the Facility, and renewals or 
replacements on or before the expiry of any such insurance. The policies for the 
insurance coverage under Sections 2.1 O(b )(iii) and 2.1 O(b)(v) shall be endorsed to 
provide the Buyer with: 

(i) not less than sixty (60) days notice in writing in advance of any 
termination, cancellation or non-renewal thereof, and the Supplier shall 
ensure that the Buyer receives such notice prior to the commencement of 
such sixty (60) day period; and 

(ii) notice in writing at the time of any material change or amendment thereto 
(including any reduction in limits, increase in deductibles, exhaustion of 
aggregate limits, and change in named insured), and the Supplier shall 
ensure that the Buyer receives such notice at such time. 

Upon the request of the Buyer, the Supplier will provide the Buyer with a copy of 
each insurance policy to be furnished within ten (1 0) Business Days of the request 
being made by the Buyer. The provision to the Buyer of any certificate of 
insurance, insurance policy or other evidence of compliance with this Section 
2.10 shall not imply acceptance by the Buyer that the extent of insurance coverage 
is sufficient and otherwise complies with this Section 2.1 0. 

(e) Ifthe Supplier is subject to the Workplace Safety and Insurance Act (Ontario), it 
shall submit a valid clearance certificate of Workplace Sqfety and Insurance Act 
coverage to the Buyer prior to the commencement of construction of the Contract 
Facility. In addition, the Supplier shall, from time to time at the request of the 
Buyer, provide additional Workplace Safety and insurance Act clearance 
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cet1ificates. The Supplier agrees to pay when due, and to ensure that each of its 
contractors and subcontractors pays when due, all amounts required to be paid by 
it and its contractors and subcontractors, from time to time from the 
commencement of constmction of the Contract Facility, under the Workplace 
Safety and Insurance Act, failing which the Buyer shall have the right, in addition 
to and not in substitution for any other right it may have pursuant to this 
Agreement or otherwise at law or in equity, to pay to the Workplace Safety and 
Insurance Board any amount due pursuant to the Workplace Safety and Insurance 
Act and unpaid by the Supplier or its contractors and subcontractors and to deduct 
such amount from any amount due and owing from time to time to the Supplier 
pursuant to this Agreement together with all costs incurred by the Buyer in 
connection therewith. 

(f) In addition to all other rights and remedies available to the Buyer in this 
Agreement, if the Supplier fails to comply with this Section 2.1 0, the Buyer shall 
have the right (but not the obligation) to: 

(i) obtain any m1d all insurance policies that the Supplier has failed to obtain 
illld maintain or in respect of which the Supplier has failed to notify the 
Buyer in the manner contemplated herein. The Buyer shall have the right 
to deliver an invoice to the Supplier containing a statement of the 
reasonable costs of obtaining such insurance policies, together with any 
associated administrative and legal and other reasonable costs 
(collectively, the "Insurance Costs") and the Supplier shall within ten 
(1 0) days of the dale of receiving such invoice pay to the Buyer aJ1 amount 
equal to the Insurance Costs, irrespective of whether or not the Buyer 
proceeds to obtain or has in fact obtained m1y such insurance policy or 
policies. The parties agree that the Insurm1ce Costs arc a reasonable pre
estimate of dmnages and not a penalty. If the Supplier fails to pay to the 
Buyer the mnount of the lnsurm1ce Costs, the Buyer shall be entitled to 
draw and retain from the Completion and Performance Security the 
amount of the Insurance Costs; or 

(ii) withhold lilY Contingent Support Payment until such time as the Supplier 
provides the certificates of insurance or copies of insurance policies as 
required under this Section 2.1 0. 

(g) Where the Supplier is made up of more than one legal entity (whether in the form 
of partnership, joint venture or otherwise), the Supplier shall provide to the Buyer 
m1 irrevocable direction designating one such legal entity as responsible for all 
insurance matters under this Section 2.1 0, and for the provision of information in 
relation thereto to the Buyer as contemplated in this Agreement, and such entity 
shall be so responsible. The Supplier agrees tlmt such designate shall be 
authorized to bind the Supplier illld all legal entities constituting the Supplier in 
respect of all matters relating to this Section 2.1 0. 
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2.11 Compliance with Laws and Regulations and Registration with the IESO 

(a) The Buyer and the Supplier shall each comply, in all material respects, with all 
Laws and Regulations required to perform or comply with their respective 
obligations under this Agreement. 

(b) The Buyer and the Supplier shall each furnish, in a timely mam1er, information to 
Governmental Authorities and shall each obtain and maintain in good standing 
any licence, permit, certificate, registration, authorization, consent or approval of 
any Governmental Authority required to perform or comply with their respective 
obligations under this Agreement, including such licensing as is required by the 
OEB, including its generator license. Without limiting the generality of the 
foregoing, the Supplier agrees to meet all applicable Facility registration 
requirements as specified in the IESO Markel Rules and shall provide to the 
Buyer the following: 

(i) Electric Safety Authority Connection Authorization; 

(ii) IESO Notification Form re: connection of new facility; 

(iii) IESO Authorization to Participate; and 

(iv) OEB generator license. 

(c) The Supplier shall register with the IESO as a "Metered Market Participant" and 
as a "Generator" pursuant to the IESO Market Rules. The settlement of Market 
Settlement Charges shall take place directly between the Supplier as the "Metered 
Market Participant" and the IESO, and any costs incurred by the Supplier acting 
as the "Metered Market Pmiicipant" pursuant to the IESO Market Rules in respect 
of this Agreement shall be charged to and be the sole responsibility of the 
Supplier, unless otherwise expressly determined pursuant to Section 1.6, l. 7, 1.8 
or 1.9 hereof. 

2.12 Environmental Attributes and Future Contract Related Products 

(a) The Supplier shall from time to time during the Term of this Agreement, on 
behalf of the Buyer, obtain, quantify, and register with the relevant authorities or 
agencies all Environmental Attributes related to the Contract Facility tl1at are 
required pursuant to applicable legislation, and srune shall be immediately 
transferred, assigned or held in trust for the Buyer who thereafter shall retain, all 
rights, title, and interest in all such Environmental Attributes. The Supplier shall 
not participate in any voluntary progrruns with respect to any Environmental 
Attributes associated with the Contract Facility without the prior written consent 
of the Buyer, which consent may be unreasonably withheld. 

(b) Notwithstanding Section 2.12(a), the Supplier shall continue to be entitled to all 
rights, title, and interest to all emission allowances and Emission Reduction 
Credits that pertain to the Contract Facility and of a type that were available under 
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the Ontario Emissions Trading Program as of September 13, 2004. However, the 
amount of the Supplier's entitlement to any such emission allowance or Emission 
Reduction Credit shall be determined with reference to the levels in effect as of 
the date of the Supplier's claim to any such entitlement. For certainty, revenue 
arising from such OETP credits and allowances v.~ll not be included in Imputed 
Net Revenue. 

(c) The Supplier will provide the Buyer with prior written notice of the development 
by the Supplier of any Future Contract Related Products from time to time. 

ARTICLE 3 
])JSPATCH OPTIONS 

3.1 Rights to Dispatch the Contract Facility 

The Buyer shall have the right, from time to time throughout the Tenn, to select the dispatch 
mechanism governing the Contract Facility (the "Dispatch Rights") in every given hour of the 
Term in accordance with, and subject to, the provisions of this Article 3. 

3.2 Available Dispatch Options 

The Buyer's Dispatch Rights shall be restricted to the Deemed Dispatch Option and the Directed 
Dispatch Option in each case as described in Exhibit G. 

3.3 Appointment of the Dispatcher Under the Directed Dispatch Option 

(a) The Buyer shall be entitled, without the consent of the Supplier, to appoint any 
Person from time to time throughout the Term and for any stated length of time 
up to the balance of the Term (the "Dispatcher") to exercise the Dispatch Rights 
under the Directed Dispatch Option in the place of the Buyer. 

(b) The appointment of the Dispatcher will be made on the follo~ng basis: 

(i) the Buyer will provide written notice to the Supplier at least five (5) 
Business Days prior to the exercise of Dispatch Rights by the Dispatcher; 

(ii) the Dispatcher shall be entitled, during the term of its appointment, to 
exercise the Dispatch Rights under the Directed Dispatch Option in the 
place of the Buyer and communicate all Directed Dispatch Orders directly 
with the Supplier. However, the Dispatcher shall not have the authority to 
act for, or in the place of, the Buyer in any other respect under this 
Agreement and shall not be directly liable to the Supplier; 

(iii) the appointment of the Dispatcher will not relieve the Buyer of its 
obligations to the Supplier under this Agreement, and all Monthly 
Payments shall continue to be made and settled directly between the Buyer 
and the Supplier; and 
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(iv) the appointment of the Dispatcher may be revoked by the Buyer at any 
time prior to the expiry of the term of the Dispatcher's appointment by 
providing written notice to the Supplier at least one (1) Business Day prior 
to the revocation of the appointment of the Dispatcher. For greater 
certainty, the revocation of the appointment of the Dispatcher shall not 
affect the validity of any outstanding Directed Dispatch Order, which shall 
continue to be govemed by the terms of Exhibit G. 

3.4 Future Tolling Dispatch 

The Parties aclmowledge that the market for Electricity and Related Products continues to evolve 
within the Province of Ontario, and that it is important to the Buyer to encourage market 
evolution in certain directions. Subject to Section 12.1(h), the Supplier agrees that if requested 
to do so by the Buyer, it will enter into good faith negotiations with the Buyer to allow the 
Contract Capacity to be dispatched by the Buyer, a Dispatcher or an assignee of the Buyer during 
all or any portion of the then remaining Tenn on a tolling basis, provided that it shall be a 
principle of snch negotiations that the Supplier shall not be required to accept any tolling 
dispatch mechanism which adversely impacts the Supplier's economics as contemplated 
hereunder prior to the introduction of such tolling dispatch mechanism. Any disputes arising 
under tllis Section 3.4 are not snbject to resolution pursuant to Section 16.2. 

ARTICLE4 
OPERATION Oil CONTRACT FACILITY AND PAYMENT OBLIGATIONS 

4.1 Operation of Contract Facility During the Term 

(a) From and after the beginning of the hour ending OJ :00 (EST) of the Term 
Commencement Dale, the Supplier agrees to operate the Contract Facility in 
accordance with the terms of this Agreement and the Monthly Payments shall 
begin to accrue and be payable in accordance with Section 4.2 and Article 5. For 
certainty, the Parties acknowledge that the Buyer is not purchasing from the 
Supplier, nor is the Supplier selling to the Buyer, any Electricity or Related 
Products. 

(b) The Supplier will provide the Buyer with prior written notice of the development 
by the Supplier of any Future Contract Related Products from time to lime. 

4.2 Amount of Monthly Payment 

The "Monthly Payment" shall be an amount equal to one of the following: 

(a) the Contingent Support Payment, if any, which shall be owed by the Buyer to the 
Supplier; or 

(b) the Revenue Sharing Payment, if any, which shall be owed by the Supplier to the 
Buyer. 
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4.3 Supplier Option to Adjust Contract Capacity 

At any time within the six (6) month period immediately prior to the Term Commencement Date, 
the Supplier shall, once during such period, have the right to adjust the Summer Contract 
Capacity and/or the Winter Contract Capacity to a lower or higher amount by providing written 
notice thereof to the Buyer during such period, provided that any such increase or decrease shall 
not be greater than twenty-five (25) MW. The adjustment in the Contract Capacity set out in this 
Section 4.3 shall take effect on the Tenn Commencement Date, provided that there is no 
Supplier Event of Default as of the Term Commencement Date. The Supplier acknowledges that 
any such adjustment in the Contract Capacity shall not reduce any obligations of the Supplier in 
existence prior to the effective date of such adjustment and that such adjustment shall be 
pennanent and the Contract Capacity, as adjusted, cannot be further adjusted at any point during 
the balance of the Term. 

4.4 Supplier's Responsibility for Taxes 

The Supplier is liable for and shall pay, or cause to be paid, or reimburse the Buyer if the Buyer 
has paid, all Taxes applicable to any Revenue Sharing Payment due to the Buyer. If any GST or 
PST is payable in connection with the Revenue Sharing Payment, such GST or PST shall be paid 
by the Supplier. In the event that the Buyer is required to remit such Taxes, the amount thereof 
shall be deducted from any sums becoming due to the Supplier hereunder, or shall be added to 
any snms becoming due to the Buyer hereunder. 

4.5 Buyer's Responsibility for Taxes 

The Buyer is liable for and shall pay, or cause to be paid, or reimburse the Supplier if the 
Supplier has paid, all Taxes applicable to any Contingent Support Payment due to the Supplier. 
If any GST or PST is payable in connection with the Contingent Support Payment, such GST or 
PST shall be paid by the Buyer. In the event that the Supplier is required to remit such Taxes, 
the amount thereof shall be deducted from any snms becoming due to the Buyer hereunder, or 
shall be added to any snms becoming due to the Supplier hereunder. 

4.6 Non-Residency 

If the Supplier is a non-resident of Canada, as that term is defined in the ITA, and the Buyer 
incurs any withholding or other similar Taxes as a result of such non-residency, then payments 
under this Agreement by the Buyer shall be reduced by the amount of such withholding Taxes 
and the Buyer shall remit such withholding Taxes to the applicable taxing authorities. The Buyer 
shall within sixty (60) days after remitting such Taxes, notify the Supplier in writing, providing 
reasonable detail of such payment so that the Supplier may claim any applicable rebates, refunds 
or credits from the applicable taxing authorities. If, after the Buyer has paid such amounts, the 
Buyer receives a reftmd, rebate or credit on account of such Taxes, then the Buyer shall promptly 
remit such refund, rebate or credit amount to the Supplier. 
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ARTICLES 
STATEMENTS AND PAYMENTS 

5.1 Meter and Other Data 

(a) The Supplier agrees to provide to the Buyer access to the meters in the Metering 
Plan to accommodate remote interrogation of the metered data on a daily basis. 
The Supplier agrees to provide to the Buyer, at all times, access to any other 
information relating to the Contract Facility that the Supplier has provided to, or 
received from, the IESO from time to time. The Buyer agrees to provide to the 
Supplier, upon the Supplier's request, any Market Price information and any other 
information that the Buyer will be utilizing in preparing any Statement that is not 
available directly to the Supplier from the IESO. Upon a Party becoming aware 
of any errors or omissions in any data or information provided in accordance with 
this Section 5.1, such Party shall notify the other Party, and if applicable, the 
IESO in accordance with the IESO Market Rules, on a timely basis. 

(b) Notwithstanding the foregoing, tl1e Parties acknowledge and agree that all 
Statements shall be prepared based on market price information and settlement 
data from the IESO, and in t11e event of a discrepancy between market price 
information and settlement data from the lESO and information received directly 
from the Supplier pursuant to Section 5.1(a), then the market price information 
and settlement data from the IESO shall, subject to Section 5.7, be considered to 
be correct. 

5.2 Statements 

The Buyer shall prepare and deliver a settlement statement (the "Statement") to the Supplier, 
within ten (1 0) Business Days after the end of each calendar month in the Term that is the 
subject of the Statement (the "Settlement Month"), setting out the basis for the Monthly 
Payment with respect to the Settlement Month, as well as the basis for any other payments owing 
under this Agreement by either Party to the other in the Settlement Month. A Statement may be 
delivered by the Buyer to the Supplier by facsimile or electronic means and shall include the 
reference number assigned to this Agreement by the Buyer and a description of the components 
of the Monthly Payment and other payments, as described in this Agreement, including 
Sections 2.3(a)(iv) and 4.2, as applicable, owing to the Supplier for the Settlement Month. 

5.3 Payment 

The Party owing the Monthly Payment shall remit to the other Party full payment in respect of 
the Statement no later than twenty (20) Business Days after the end of the Settlement Month to 
which tile Statement relates (the "Payment Date"). Any and all payments required to be made 
by either Party under any provision of tl1is Agreement shall be made by wire transfer to tile 
applicable account designated in Section 5.5, or as otherwise agreed by the Parties. 
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5.4 Interest 

The Party owing the Monthly Payment shall pay interest on any late payment to the other Party, 
from the Payment Date to the date of payment, unless such late payment was through the fault of 
the other Party. The interest rate applicable to such late payment shall be the Interest Rate in 
effect on the date that the payment went into arrears, calculated daily, but shall not, under any 
circumstances, exceed the maximum interest rate permitted by Laws and Regulations. 

5.5 Payment Account Information 

Account for payments to Supplier: 

The Supplier shall provide information in respect of its account for payments hereunder. Such 
information shall include the bank, bank's address, bank code, transit number and account 
munber. The Buyer's obligation to make payments to the Supplier hereunder shall not 
commence until the Buyer has received such information in respect of the Supplier's account for 
payments. 

Supplier's GST Registration Number: 85917 8972 RTOOOl 

The Buyer aclmowledges that the accotmt information, when provided to the Buyer, and GST 
registration number of the Supplier above constitutes Supplier's Confidential Information and is 
subject to the obligations of the Buyer as set out in Article 8. 

Account for payments to Buyer: 

Royal Bank of Canada 
Main Branch 
200 Bay Street, Main Floor 
Toronto, ON M5J 2J5 

Account Number: 
Transit Number: 

Buyer's GST Registration Number: 

104-439-5 
00002 

85419 5039 RT0001 

The Supplier acknowledges that the account information and GST registration munber of the 
Buyer above constitutes Buyer's Confidential Information and is subject to the obligations of the 
Supplier as set out in Article 8. 

Either Party may change its account information from time to time by written notice to the other 
in accordance with Section 15.7. 

5.6 Adjustment to Statement 

(a) Each Statement shall be subject to adjustment for errors in arithmetic, 
computation, or other errors, raised by a party during the period of one (1) year 
following the end of the calendar year in which such Statement was issued. If 
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there are no complaints raised, or if any complaints raised in the time period have 
been resolved, such Statement shall be final and subject to no further adjustment 
after the expiration of such period. 

(b) Notwithstanding the foregoing, the detcm1ination by the IESO of any information 
shall be final and binding on the Parties in accordance with the IESO Market 
Rules, and without limiting the generality of the foregoing, if a Statement contains 
an error in the data or information issued by the IESO which the IESO has 
requested be corrected, then the one (1) year limit set forth in Section 5.6(a) shall 
not apply to the correction of such error or the Buyer's ability to readjust the 
Statement. 

(c) Subject to Section 5.7, any adjustment to a Statement made pursuant to this 
Section 5.6 shall be made in the next subsequent Statement. 

5. 7 Disputed Statement 

If the Supplier disputes a Statement or any portion thereof, the Party ow:ing any amount set forth 
in the Statement shall, notw:ithstanding such dispute, pay the entire amount set forth in the 
Statement to the other Party. The Supplier shall provide written notice to the Buyer setting out 
the portions of the Statement that are in dispute with a brief explanation of the dispute. If it is 
subsequently determined or agreed that an adjustment to the Statement is appropriate, the Buyer 
will promptly prepare a revised Statement. Any overpayment or underpayment of any amount 
due under a Statement shall bear interest at the Interest Rate, calculated daily, from and including 
the time of such overpayment or underpayment to the date of the refund or payment thereof. 
Payment pursuant to the revised Statement shall be made on the tenth (I Oth) Business Day 
following the date on which the revised Statement is delivered to the Supplier. If a Statement 
dispute has not been resolved between the Parties within five (5) Business Days after receipt of 
written notice of such dispute by the Buyer, the dispute may be submitted by either Party to a 
Senior Conference pursuant to the terms of Section 16.1. 

5.8 Statements and Payment Records 

The Parties shall keep all books and records necessary to support the information contained in 
and w:ith respect to each Statement and Monthly Payment made thereunder, in accordance w:ith 
Sectionl5.2. 

ARTICLE6 
CREDIT AND SECURITY REQUIREMENTS 

6.1 Completion and Performance Security 

(a) The Parties acknowledge that the Supplier has, prior to the Amendment and 
Restatement Date, provided to the Buyer security for the performance of the 
Supplier's obligations under the Original CES Contract in an amount equal to 
$14,000,000 in the form described in Section 6.2 (the "Completion and 
Performance Security"). 
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(b) Effective upon the Term Commencement Date, and provided that the Buyer has 
determined that any liquidated damages payable by the Supplier under Section 2.5 
have been paid by the Supplier, then the amount of the Completion and 
Performance Security shall be reduced to an amount equal to $11,000,000. The 
amount of the Completion and Perfom1ance Security shall be reduced to an 
amount equal to (i) $8,000,000 effective upon the fifth anniversary of the Term 
Commencement Date, (ii) $5,000,000 effective upon the tenth anniversary of the 
Term Commencement Date and (iii) $2,500,000 effective upon the fifteenth 
anniversary of the Term Commencement Date. 

(c) In the event that the Buyer, in accordance with this Agreement, has recovered 
monies that were due to it using all or part of the Completion and Performance 
Security, the Supplier shall forthwith provide replacement security to cover an 
amount equal to that recovered or pald out of the Completion and Performance 
Security. In exchange for the Completion and Performance Security in the 
amended amount, the Buyer will return to the Supplier the original Completion 
and Performance Security. 

(d) If prior to Financial Closing or the date of receipt by the Buyer of the Completion 
and Petformance Security, there occurs or arises incidents, events or 
circumstances which results, or is likely to result, in a delay in the aggregate of 
thirty (30) days or more in the achievement of Commercial Operation by the 
Milestone Date therefore including delays arising from events of Force Majeure, 
the Party first becoming aware of such delay or likely delay shall promptly (and, 
in any event, within ten (10) Business Days) notify the other Party and the Parties 
shall meet to discuss strategies for restoring, to the extent possible and practicable 
to do so, the development, construction and/or commissioning of the Facility to 
the schedule which will achieve Commercial Operation by the Milestone Date 
therefor. Notwithstanding the foregoing and any other provision of this 
Agreement, an event of Force Majeure shall not extend the date by which the 
Completion and Performance Security in the respective amounts set out in 
Sections 6.l(a) and 6.l(b) are each required to be provided by the Supplier. 

6.2 Composition of Security 

(a) Prior to the date of receipt by the Supplier of the notification of the Buyer 
described in paragraph 2.6(b)(i) in respect of Commercial Operation, the 
Completion and Performance Security shall be provided in the form of a Letter of 
Credit, certified cheque, bank draft, or other equivalent form of surely instrun1ent 
acceptable to the Buyer, acting reasonably, for the full amount, but for certainty, 
shall not include guarantees. 

(b) From and after the date of receipt by the Supplier of the Confirmation of the 
Buyer described in paragraph 2.6(b)(i) in respect of the Commercial Operation 
Date, the Completion and Perfmmance Security shall be provided as set out in 
Section 6.2(b)(i) or (ii) below: 
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(i) a Letter of Credit, certified cheque, bank draft, or other equivalent fmm of 
surety instmment acceptable to the Buyer, for the full amount of the 
Completion and Performance Security; or 

(ii) subject to Section 6.2(d), a Guarantee, up to a maximum amount 
determined pursuant to Section 6.4, but not to exceed ninety percent 
(90%) of the amount of the Completion and Performance Security, 
together with a Letter of Credit, certified cheque, bank draft, or other 
equivalent fonn of surety instrument acceptable to the Buyer, for the 
balance of the amount of the Completion and Performance Security. 

To the extent that the amount of the Guarantee requirement increases or decreases 
from time to time in accordance with this Article 6, the amount of the Letter of 
Credit shall correspondingly be required to be decreased or increased, 
respectively, so that the total amount of the Completion and Performance Security 
held by the Buyer at all times from and after the Term Commencement Date 
remains in an aggregate amount as required pursuant to Section 6.1. 

(c) If the aggregate of the Supplier's Creditworthiness Value determined pursuant to 
Section 6.4(b) and the principal amount of the Letter of Credit, certified cheque, 
bank draft, or other equivalent form of surety instrument acceptable to the Buyer 
described in Section 6.2(b)(ii) is equal to or greater than the amount of the 
Completion and Performance Security, then no Guarantee is required. 

(d) If a Guarantee forms part of the Completion and Performance Security and: 

(i) the Creditworthiness Value of the Supplier determined pursuant to 
Section 6.4(b) is equal to or greater than the Creditworthiness Value of the 
Guarantor determined pursuant to Section 6.4(b), provided the Guarantor 
has a Credit Ratiog required of a guarantor as set out in Section 6.4, or 

(ii) the aggregate of the Supplier's Creditworthiness Value and the principal 
amount of the Letter of Credit, certified cheque, bank draft, or other 
equivalent form of surety instrument acceptable to the Buyer described in 
Section 6.2(b )(ii) is equal to or greater than the amount of the Completion 
and Performance Security, 

then, provided the Supplier is not then in default under this Agreement, the Buyer 
shall, upon request by the Supplier, return the Guarantee to the Supplier. 

6.3 Letter of Credit Provisions 

Any Letter of Credit delivered heretmder shall be subject to the following provisions: 

(a) The Supplier shall (i) renew or cause the renewal of each outstanding Letter of 
Credit on a timely basis as provided in the relevant Letter of Credit, (ii) if the 
financial institution that issued an outstanding Letter of Credit has indicated its 
intent not to renew such Letter of Credit, provide a substitute Letter of Credit or 



-53 -

other equivalent form of surety instrument satisfactory to ihe Buyer at least ten 
( 1 0) Business Days prior to the expiration of the outstanding Letter of Credit, and 
(iii) if a financial institution issuing a Letter of Credit fails to honour the Buyer's 
properly documented request to draw on an outstanding Letter of Credit (other 
ilian a failure to honour as a result of a request to draw that does not conform to 
the requirements of such Letter of Credit), provide for the benefit of ilie Buyer 
(A) a substitute Letter of Credit that is issued by anoilier financial institution, or 
(B) oilier surety instmment satisfactory to the Buyer in an amount equal to such 
outstanding Letter of Credit, in either case wiiliin five (5) Business Days after the 
Supplier receives notice of such refusal. 

(b) A Letter of Credit shall provide that the Buyer may draw upon the Letter of Credit 
in an an1ount (up to the face amount or part thereof remaining available to be 
drawn thereunder for which ilie Letter of Credit has been issued) that is equal to 
all amounts that are due and owing from the Supplier but that have not been paid 
to the Buyer within the time allowed for such payments under this Agreement 
(including any related notice or grace period or both). A Letter of Credit shall 
provide that a drawing may be made on the Letter of Credit upon submission to 
the financial institution issuing ilie Letter of Credit of one or more certificates 
specifying the amounts due and owing to ilie Buyer in accordance witi1 the 
specific requirements of the Letter of Credit. 

(c) If ti1c Supplier shall fail to renew, substitute, or sufficiently increase the amount 
of an outstanding Letter of Credit (as ilie case may be), or establish one or more 
additional Letters of Credit or other equivalent form of surety instmment 
satisfactory to the Buyer when required hereunder, then without limiting any other 
remedies ilie Buyer may have under this Agreement, the Buyer (i) may draw on 
the undrawn portion of any outstanding Letter of Credit and retain for its own 
accow1t, as liquidated damages and not as a penalty, the amount equal to one (I%) 
percent of the face value of such outstanding Letter of Credit and/or (ii) prior to 
the expiry of such Letter of Credit, may draw on the entire, undrawn portion of 
any outstanding Letter of Credit, upon submission to ilie financial institution 
issuing such Letter of Credit of a certificate specifying the entire amount of the 
Letter of Credit is owing to ti1e Buyer in accordance with ilie specific 
requirements of ilie Letter of Credit. Any amount then due and owing to the 
Buyer shall be received by ilie Buyer as liquidated damages and not as a penalty. 
If the amounts then due and owing are less ilian ilie amount drawn under such 
Letter of Credit, then such excess amoWlt shall be held as Completion and 
Performance Security. The Supplier shall remain liable for any amotmts due and 
owing to the Buyer and remaining unpaid after the application of ilie amounts so 
drawn by the Buyer. If the Supplier subsequently delivers a Letter of Credit or 
oilier surety instrument or other collateral permitted pursuant hereto, in each case 
satisfactory to the Buyer in its sole and absolute discretion as to form, substance 
and amotmt, then upon acceptance by the Buyer thereof, the Buyer shall remit to 
ilie Supplier all amounts held by the Buyer as Completion and Performance 
Security pursuant to this Section 6.3(c). 
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(d) The costs and expenses of establishing, renewing, substituting, cancelling, 
increasing and reducing the amount of (as the case may be) one or more Letters of 
Credit shall be borne by the Supplier. 

(e) The Buyer shall return a Letter of Credit held by the Buyer to the Supplier, if the 
Supplier is substituting a Letter of Credit of a greater or lesser amount pursuant to 
Section 6.3(a), within five (5) Business Days from the Buyer's receipt of such 
substituted Letter of Credit. 

6.4 Guarantee Provisions 

(a) The Buyer shall accept a guarantee in the form attached hereto as Exhibit D (the 
"Guarantee") from a guarantor of the Supplier (with the applicable party 
providing the Guarantee being referred to as the "Guarantor"), provided 
however that the Guarantor shall have a Credit Rating as listed in any of the four 
rows contained in the table below. Notwithstanding the foregoing, in the event 
the Guarantor has a Negative Outlook, then its Credit Rating, for purposes of 
calculating the Creditworthiness Value of the Guarantor in Section 6.4(b)(i), will 
be automatically demoted by one (I) row in the table in Section 6.4(b)(i). For 
greater certainty, a Guarantor with a Credit Rating in the fourth (41h) level set 
forth below without a Negative Outlook will no longer be able to provide a 
Guarantee if it subsequently receives a Negative Outlook. Subject to Section 6.2, 
the amount of the Guarantee shall be equal to or less than the Creditworthiness 
Value of the Guarantor, failing which the Supplier shall be required to provide 
alternative acceptable security as provided in Section 6.2(b) so as to remain in 
compliance with the Completion and Performance Security requirements set out 
in Section 6. 1. 

(b) (i) 

S X T 

A Person's Creditworthiness Value (the "Creditworthiness Value") shall 
be determined by the following formula: 

where S represents the Tangible Net Worth of the Person, expressed in Dollars, 
and T is a figure, used for weighting purposes, taken from the column entitled 
"Value of T" in the table below of the appropriate row corresponding to the 
Person's Credit Rating as adjusted by any Negative Outlook in accordance with 
Section 6.4(a) or 6.4(b)(ii), as applicable, provided that where the Person has 
Credit Ratings from more than one rating agency set out in the table below, then 
the lowest of such Credit Ratings, as adjusted by any Negative Outlook in 
accordance with Section 6.4(a) or 6.4(b)(ii), as applicable, shall be used: 

. 

Credit Rating of Person 
• . .. · ... 

. S&P . DBRS . Moody's · Value ofT 
. . 

I. At least A- At least A low At least A3 0.10 
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2. At least BBB+ At least BBB high At least Baal 0.08 

3. At least BBB At least BBB At least Baa2 0.06 

4. At least BBB- At least BBB low At least Baa3 0.05 

(ii) In the event that any Person has a Negative Outlook, then its Credit Rating 
will automatically be demoted by one (I) row in the table in Section 
6.4(b)(i). 

(c) Upon the consent of the Buyer, which consent shall not be unreasonably withheld, 
the Guarantor may substitute its Guarantee with a guarantee from an Affiliate or 
from any other Person who would qualify as a guarantor for an amount equivalent 
to the amount of the Guarantee (the "Replacement Guarantee"). The 
Replacement Guarantee shall be in the form of the Guarantee. Upon delivery of 
the Replacement Guarantee, (i) such Replacement Guarantee shall be deemed to 
be the "Guarantee" and such Affiliate or other Person providing such guarantee, 
as the case may be, shall be deemed to be the "Guarantor" for all purposes of 
this Agreement and (ii) the Buyer shall rctum the original Guarantee to the 
original Guarantor within five (5) Business Days of such delivery. 

(d) For greater clarity, all provisions of this Agreement that refer to (i) the Guarantor 
or similar references, or (ii) the Creditworthiness Value of the Guarantor or 
similar references, shall: 

(1) only apply in respect of the Guarantor if that Guarantor has, at the 
applicable time, issued a Guarantee in favour of the Buyer and that 
Guarantee remains in effect at that time (otherwise, the reference to 
Guarantor shall be excluded when interpreting the provision until such 
time as a Guarantee is provided); and 

(2) only refer to the Creditworthiness Value of the Supplier (and not the 
Creditworthiness Value of its Guarantor) when and for so long as its 
Guarantor has not provided a Gum·antee tl1at remains in effect at the 
applicable time. 

6.5 Financial Statements 

If there is a Guarantor, the Supplier shall, on a quarterly basis, provide to the Buyer (i) as soon as 
available and in no event later than sixty (60) days after the end of each fiscal quarter of the 
Guarantor, unaudited consolidated financial statements of the Gum·antor, for such fiscal quarter 
prepared in accordm1ce with GAAP, and (ii) as soon as possible m1d in no event later than one 
hundred and twenty (120) days after the end of each fiscal year, audited consolidated financial 
statements of the Guarantor for such fiscal year prepared in accordm1ce with GAAP. 
Notwithstanding the foregoing, if m1y such finm1cial statements are not available in a timely 
manner due to a delay in preparation or auditing, such delay shall not be considered a breach of 



-56-

this Section 6.5 so long as the Guarantor is diligently pursuing the preparation, audit and delivery 
of such financial statements. Quarterly financial statements may be delivered electronically to 
the Buyer in PDF fonn. Upon each delivery of the Guarantor's financial statements to the 
Buyer, the Guarantor providing such financial statements shall be deemed to represent to the 
Buyer that its financial statements were prepared in accordance with GAAP and present fairly 
the financial position of the Guarantor for the relevant period then ended. In the event that the 
Guarantor does not publish financial statements on a quarterly basis, then unaudited consolidated 
financial statements shall be provided by the Guarantor, at a minimum, on a semi-annual basis. 
To the extent that the Supplier's Creditworthiness Value is such that the Guarantee is not 
required or it is returned to the Guarantor and cancelled pursuant to Section 6.2(d), then the 
obligations to provide financial statements under this Section 6.5 shall apply in full to the 
Supplier instead of the Guarantor. 

6.6 Notice of Deterioration in Financial Indicators 

The Supplier shall provide notice to the Buyer of any material deterioration of any of the 
Financial Indicators of the Supplier or the Guarantor immediately upon the Supplier becoming 
aware of such deterioration. 

ARTICLE7 
REPRESENTATIONS 

7.1 Representations of the Supplier 

The Supplier represents to the Buyer as follows, and acknowledges that the Buyer is relying on 
such representations in entering into this Agreement: 

(a) The Supplier is a corporation incorporated under the laws of the Province of 
Ontario, is registered or otherwise qualified to carry on business in the Province 
of Ontario, and has the requisite power to enter into this Agreement and to 
perform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the 
Supplier and is a valid and binding obligation of the Supplier enforceable in 
accordance with its tenns except as such enforcement may be limited by 
banlauptcy, insolvency and other laws affecting the rights of creditors generally 
and except that equitable remedies may only be granted in the discretion of a 
court of competent jurisdiction. 

(c) The execution and delivery of this Agreement by the Supplier and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 
or conflict with or cause the tennination, cancellation or acceleration of any 
material obligation of the Supplier under: 

(i) any contract or obligation to which the Supplier is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 
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(ii) the articles, by-laws or otber constating documents, or resolutions of the 
directors or shareholders of the Supplier; 

(iii) any judgment, decree, order or award of any Governmental Autbority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the 
Supplier; or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Supplier. 

(d) There are no banlcruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against or being 
contemplated by the Supplier or, to the knowledge of the Supplier, threatened 
against the Supplier. 

(e) There arc no actions, suits, proceedings, judgments, rulings or orders by or before 
any Governmental Authority or arbitrator, or, to the lmowledge of the Supplier, 
threatened against the Supplier, that could have a Material Adverse Effect on the 
Supplier. 

(f) All requirements for the Supplier to make any filing, declaration or registration 
with, give any notice to or obtain any licence, permit, certificate, registration, 
authorization, consent or approval of, any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 

(g) The Supplier is not a non-resident of Canada for the purposes of the ITA. 

(h) All statements, specifications, data confirmations and information that have been 
set out in the Proposal are complete and accurate in all material respects and are 
hereby restated and reaffirmed by the Supplier as representations made to the 
Buyer hereunder and there is no material information omitted from the Proposal 
which malces the information in the Proposal misleading or inaccurate. 

In addition, the Supplier shall, upon delivery of each of the quarterly progress reports required to 
be provided to the Buyer pursuant to Section 2.7, represent in writing that each of the foregoing 
statements set out in Sections 7.l(a) to (h) inclusive continues to be true or, if any of such 
statements are no longer true, tben the Supplier shall provide to the Buyer a qualified 
representation with respect to such statement. Such qualified representation provided by the 
Supplier to the Buyer shall be subject, however, to the rights of the Buyer in Section lO.l(d) to 
require the Supplier to cure or remove any such qualification with respect to such statement. 

7.2 Representations of the Buyer 

The Buyer represents to the Supplier as follows, and acknowledges that the Supplier is relying on 
such representations in entering into this Agreement: 
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(a) The Buyer that was the original counterparty to this Agreement is a corporation 
without share capital created under the laws of Ontario, and has the requisite 
power to enter into this Agreement and to perform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the Buyer 
and is a valid and binding obligation of the Buyer enforceable in accordance with 
its terms, except as enforcement may be limited by bankruptcy, insolvency and 
other laws affecting the rights of creditors generally and except that equitable 
remedies may be granted solely in the discretion of a court of competent 
jurisdiction. 

(c) The execution and delivery of this Agreement by the Buyer and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 
or conflict with or cause the termination, cancellation or acceleration of any 
material obligation of the Buyer under: 

(i) any contract or obligation to which the Buyer is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 

(ii) the by-laws or resolutions of the directors (or any committee thereof) or 
shareholder of the Buyer; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the Buyer; 
or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Buyer. 

(d) There are no bankruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against, or being 
contemplated by the Buyer or, to the knowledge of the Buyer, threatened against 
the Buyer. 

(e) There are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Governmental Authority or arbitrator, or, to the knowledge of the Buyer, 
threatened against the Buyer, that could have a Material Adverse Effect on the 
Buyer. 

(f) All requirements for the Buyer to make any declaration, filing or registration with, 
give any notice to or obtain any licence, permit, certificate, registration, 
authorization, consent or approval of, any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 
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ARTICLE 8 
CONFIDENTIALITY AND FIPPA 

8.1 Confidential Information 

From the date of this Agreement to and following the expiry of the Term, the Receiving Party 
shall keep confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
who need to know Confidential Information for the purpose of assisting the 
Receiving Party in complying with its obligations under this Agreement. On each 
copy made by the Receiving Party, the Receiving Party must reproduce all notices 
which appear on the original. The Receiving Party shall inform its 
Representatives of the confidentiality of Confidential Information and shall be 
responsible for any breach of this Article 8 by any of its Representatives. 

(b) If the Receiving Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notifY the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by Jaw or regulation in accordance with Section 8.2. 

(c) Where the Supplier is the Receiving Party, the Supplier may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing financing for the Contract Facility, 
provided that any such Secured Lender or prospective lender or investor has been 
informed of the Supplier's confidentiality obligations hereunder and such Secured 
Lender or prospective lender or investor has covenanted in favour of the Buyer to 
hold such Confidential Information confidential and entered into a Confidentiality 
Undertal(ing in the fom1 set out in Exhibit W or in a similar form prepared by the 
Supplier and approved by tl1e Buyer. 

(d) Notwithstanding the foregoing, the Supplier consents to the disclosure of its name 
and contact particulars (including its address for service and the name of its 
Company Representative) by tl1e Buyer to all Other Suppliers for tl1e purposes of 
Sections 1. 6 to 1.10 inclusive. 

8.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notifY the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
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Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

8.3 Return oflnformation 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under Laws and Regulations, and shall keep such retained copy subject to 
the terms of this Article 8. 

8.4 Injunctive and Other Relief 

The Receiving Party acknowledges that breach of any provisions of this Article may cause 
in·eparable harm to the Disclosing Party or to any third-party to whom the Disclosing Party owes 
a duty of confidence, and that the injury to the Disclosing Party or to any third party may be 
difficult to calculate and inadequately compensable in damages. The Receiving Party agrees that 
the Disclosing Party is entitled to obtain injunctive relief (without provlng any damage sustained 
by it or by any third party) or any other remedy against any actual or potential breach of the 
provisions of this Article. 

8.5 FIPPA Records and Compliance 

The Parties acknowledge and agree that the Ontario Power Authority is subject to FIPPA and 
that FIPP A applies to and governs all Confidential Information in the custody or control of the 
Ontario Power Authority ("FIPPA Records") and may, subject to FIPPA, require the disclosure 
of such FIPPA Records to third parties. The Supplier agrees to provide a copy of any FIPPA 
Records that it previously provided to the Ontario Power Authority if the Supplier continues to 
possess such FIPPA Records in a deliverable formal the time of the Ontario Power Authority's 
request. If the Supplier does possess such FIPPA Records in a deliverable form, it shall provide 
the same within a reasonable time after being directed to do so by the Ontario Power Authority. 



- 61 -

The provisions of this section shall survive any termination or expiry ofthis Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

8.6 This Agreement 

Notwithstanding any other provision of this Agreement or the Original CES Contract, each of 
this Agreement, the fact of the entry into this Agreement by the Parties, any differences between 
tlus Agreement and the Original CES Contract, and the termination of the Original CES 
Contract, is hereby designated as Buyer's Confidential Information, and the Supplier shall be 
deemed to be the Receiving Party and the Buyer shall be deemed to be the Disclosing Party in 
respect of such information. The Supplier hereby aclmowledges and agrees to such designation 
of any and all such information. For clarity, the Buyer shall not be bound by any duty of 
confidentiality or non-disclosure to the Supplier in respect of such information, other than that 
which would have applied in the absence of this Section 8.6. 

9.1 Term 

ARTICLE9 
TERM 

(a) This Agreement shall become effective upon the date hereof. 

(b) The "Term" means that period oftimc commencing at the beginning of the hour 
ending 01:00 hours (EST) on the Commercial Operation Date (the "Term 
Commencement Date") and ending at 24:00 hours (EST) on the day before the 
twentieth (20'") anniversary date thereafter, subject to earlier termination in 
accordance with the provisions hereof. Neither Party shall have any right to 
extend or renew the Term except as agreed in writing by the Parties. 

ARTICLE 10 
TERMINATION AND DEFAULT 

10.1 Events of Default by the Supplier 

Each of the following will constitute an Event of Default by the Supplier (each, a "Supplier 
Event of Default"): 

(a) The Supplier or the Guarantor fails to make any payment when due, or, subject to 
Section 1 O.l(r), deliver and/or maintain the Completion and Perfonnance Security 
as required under this Agreement, if such failure is not remedied within five (5) 
Business Days after written notice of such failure from the Buyer. 

(b) The Supplier fails to perfom1 any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Supplier Event of Default) 
if such failure is not remedied within fifteen (15) Business Days after written 
notice of such failure from the Buyer, provided that such CUl'e period shall be 
extended by a further fifteen (15) Business Days if the Supplier is diligently 



-62-

remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Supplier fails or ceases to hold a valid licence, permit, certificate, 
registration, authorization, · consent or approval issued by a Governmental 
Authority where such failure or cessation results in, or could be reasonably 
expected to result in, a Material Adverse Effect on the Supplier and is not 
remedied within thirty (30) Business Days after receipt by the Supplier of written 
notice of such failure or cessation from the Buyer, provided that such cure period 
shall be extended by a further thirty (30) Business Days if the Supplier is 
diligently remedying such failure or cessation and such failure or cessation is 
capable of being corrected during such extended cure period. 

(d) Any representation made by the Supplier in this Agreement is not true or correct 
in any material respect when made and is not made true or correct in all material 
respects within thirty (30) Business Days after receipt by the Supplier of written 
notice of such fact from the Buyer, provided that such cure period (i) shall be 
extended for a further period of thirty (30) Business Days and (ii) may be 
extended by such further period of time as the Buyer in its sole and absolute 
discretion determines is reasonable, if, in each case, the Supplier is diligently 
correcting such breach and such breach is capable of being corrected during such 
extended cure period. For certainty, notwithstanding the receipt by the Buyer of a 
qualified representation by the Supplier with respect to any statement referred to 
in·Sections 7.l(a) to 7.l(h), inclusive, the Buyer may, in its sole and absolute 
discretion, require the Supplier, within the time limits set out in this Section 
1 0.1 (d), to cure or remove any such qualification to such statement. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering, the dissolution, tennination of existence, liquidation or 
winding up of the Supplier, unless such filed documents are immediately revoked 
or otherwise rendered inapplicable, or unless, in the case of the Supplier, there has 
been a permitted and valid assignment of this Agreement by the Supplier under 
this Agreement to a Person which is not dissolving, terminating its existence, 
liquidating or winding up and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(f) The Supplier amalgamates with, or merges with or into, or transfers the Facility or 
all or substantially all of its assets to, another Person unless, at the lime of such 
amalgamation, merger or transfer, there has been a permitted and valid 
assignment hereof by the Supplier under this Agreement to the resulting, 
surviving or transferee Person and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(g) A receiver, manager, receiver-manager, liquidator, monitor or trustee in 
bankruptcy of the Supplier or of any of the Supplier's property is appointed by a 
Governmental Authority or pursuant to the tenus of a debenture or a similar 
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instrument, and such receiver, manager, receiver-manager, liquidator, monitor or 
trustee in bankruptcy is not discharged or such appointment is not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of a Governmental Authority, the Supplier is adjudicated banlaupt or 
insolvent or any substantial part of the Supplier's property is sequestered, and 
such decree, judgment or order continues undischarged and unstayed for a period 
of thirty (30) days after the entry thereof. A petition, proceeding or filing is made 
against the Supplier seeking to have the Supplier declared banluupt or insolvent, 
or seeking adjustment or composition of any of its debts pursuant to the 
provisions of any Insolvency Legislation, and such petition, proceeding or filing 
is not dismissed or withdrawn within thirty (30) days. 

(h) The Supplier makes an assignment for the benefit of its creditors generally under 
any Insolvency Legislation, or consents to the appointment of a receiver, 
manager, receiver-manager, monitor, trustee in banlauptcy, or liquidator for all or 
part of its property or files a petition or proposal to declare bankruptcy or to 
reorganize pursuant to the provisions of any Insolvency Legislation. 

(i) The Supplier has defaulted under one or more obligations for indebtedness to 
other Persons, resulting in obligations for indebtedness in an aggregate amount of 
more than the greatest of: (1) five percent (5%) of its Tangible Net Worth, (2) 
$50,000/MW multiplied by the Annual Average Contract Capacity, and (3) 
$2,000,000, becoming immediately due and payable, unless: (A) such default is 
remedied within fifteen (15) Business Days after written notice of such failure 
from the Buyer, provided that such cure period shall be extended by a fmther 
fifteen (15) Business Days if the Supplier is diligently remedying such default and 
such default is capable of being cured during such extended cure period; or (B) 
tl1e Supplier has satisfied the Buyer that such default does not have a Material 
Adverse Effect on the Supplier's ability to perform its obligations tmder this 
Agreement. 

G) The Supplier has made a Contract Facility Amendment that has not first been 
consented to by the Buyer and that has not been removed within ten (1 0) Business 
Days after such Contract Facility Amendment occurred. 

(k) The Commercial Operation Date has not occurred on or before the date which is 
one (1) year after the Milestone Date for Co=ercial Operation, unless the 
Supplier has, on or prior to such one year date, paid all liquidated damages 
accruing to such one year date pursuant to Section 2.5 and the full amount of the 
required Completion and Performance Security is being held by the Buyer in 
accordance with Section 6.1. 

(1) The Commercial Operation Date has not occurred on or before the date which is 
eighteen (18) months after the Milestone Date for Commercial Operation. 

(m) Either of the defaults described in Sections 15.6(d) and 15.6(f)(i) has occurred. 
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(n) The Availability is less than: (i) seventy percent (70%) during the second Contract 
Year, (ii) seventy-five percent (75%) during the third Contract Year, or (iii) eighty 
percent (80%) dudng the fourth and each stJcceeding Contract Year. 

(o) The Supplier undergoes a change in Control without first obtaining the written 
approval of the Buyer if required pursuant to Sections 16.6 or 16.7. 

(p) The Supplier assigns this Agreement without first obtaining the consent of the 
Buyer, if required pursuant to this Agreement. 

(q) The Supplier has not disclosed each actual or potential Conflict oflnterest (as that 
tem1 is defined in the 2,500 MW RI'P) and, if any such actual or potential 
Conflict of Interest is capable of being remedied, it has not been remedied within 
fifteen (15) Business Days after written notice of such nondisclosure from the 
Buyer. 

(r) The Supplier has failed to provide Completion and Perfonnance Security in the 
ammmts and by the dates required in Article 6. 

10.2 Remedies of the Buyer 

(a) If any Supplier Event of Default (other than a Supplier Event of Default referred 
to in Sections !O.l(e), IO.I(g), and lO.l(h)) occurs and is continuing, upon written 
notice to the Supplier, the Buyer may, subject to Article 12, terminate this 
Agreement. 

(b) If a Supplier Event of Default referred to in Sections lO.l(b), lO.I(m), or lO.l(n) 
occurs and is continuing, in addition to the remedies set out in Section 10.2(a), at 
the discretion of the Buyer, either: 

(i) the Supplier will forfeit an amount equivalent to the Assumed Deemed 
Dispatch Payment that would be payable to the Supplier, if any, for the 
Settlement Month in which such Supplier Event of Default occurs, as 
liquidated damages and not as a penalty; or 

(ii) the Buyer may levy a perfonnance assessment set-off, as liquidated 
damages and not as a penalty, equal to three (3) times the average 
Assumed Deemed Dispatch Payment that would be payable to the 
Supplier, if any, for the most recent twelve (12) Settlement Months (or the 
number of Settlement Months that have elapsed from the Term 
Commencement Date if less than twelve (12) Settlement Months have 
elapsed), in the event that three (3) or more Supplier Events of Default 
referred to in Sections IO.I(b), lO.l(m), or lO.l(n) have occurred within a 
Contract Year, regardless of whether such Supplier Events ofDefimlt have 
been subsequently cured, 

and which may be satisfied by the Buyer setting off any payments due to the 
Supplier against any amounts payable by the Supplier to the Buyer including, at 
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the Buyer's option, the amount of any Completion and Performance Security 
provided to the Buyer pursuant to Article 6, and by drawing on the Completion 
and Performance Security, or any part thereof, and if the remedy in 
Section 10.2(a) has not been exercised, requiring the Supplier to replace such 
drawn security with new security. 

(c) If a Supplier Event of Default occurs and is continuing, the Buyer may, in 
addition to the remedies set out in Section 1 0.2(a): 

(i) set off any payments due to the Supplier against any amounts payable by 
the Supplier to the Buyer including, at the Buyer's option, the amount of 
any Completion and Perfom1ance Security provided to the Buyer pursuant 
to Article 6; and 

(ii) draw on the Completion and Performance Security, or any part thereof 
and, if the remedy in Section 10.2(a) has not been exercised, require the 
Supplier to replace such drawn security with new security. 

(d) Notwithstanding Sections 10.2(a), 10.2(b), and 10.2(c), upon the occurrence of a 
Supplier Event of Default referred to in Sections !O.l(e), !O.l(g) or lO.l(h), this 
Agreement shall automatically terminate without notice, act or fom1ality, 
effective immediately before the occurrence of such Supplier Event of Default, in 
which case, for certainty, the Secured Lender shall have the rights available to it 
under Section 12.2(g). 

(e) If the Buyer terminates this Agreement pursuant to Section 10.2(a) or this 
Agreement is terminated pursuant to Section 10.2(d), the Buyer shall have the 
following option, exercisable in the sole and absolute discretion of the Buyer: 

(i) if the Termination Date precedes the Commercial Operation Date, the 
Supplier shall pay, as liquidated damages and not as a penalty, an amount 
equivalent to (1) the amount of all Completion and Performance Security 
provided by or on behalf of the Supplier, plus (2) the amount of any 
portion of the Completion and Performance Security that the Supplier was 
required under Section 6.1 to provide to the Buyer as of the Termination 
Date (with the total amount of such liquidated damages being referred to 
as the "Sum"). The Buyer shall be entitled to retain all Completion and 
Performance Security provided by or on behalf ofilie Supplier and apply it 
towards the Supplier's obligation to pay the Sum. With respect to any 
unpaid portion of the Sum, the Buyer may exercise all remedies available 
to the Buyer including pursuing a claim for damages, as contemplated in 
Section 10.5; or 

(ii) if the Termination Date is on or after the Commercial Operation Date, the 
Buyer shall be entitled to retain all Completion and Performance Security 
provided by or on behalf of the Supplier and exercise all other remedies 
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available to tbe Buyer including pursumg a claim for damages, as 
contemplated in Section 10.5. 

(!) Termination shall not relieve the Supplier or the Buyer of their respective 
responsibilities relating to the availability of the Contract Capacity and delivery of 
tbe Electricity and Related Products from the Contract Facility, or amounts 
payable under this Agreem~;nt, up to and including the Termination Date. The 
Buyer shall be responsible only for the payment of amounts accruing under this 
Agreement up to and including the Termination Date. In addition to its other 
rights of set off available to it pursuant to this Agreement and at law, the Buyer 
may hold back payment or set off its obligation to make such payment against any 
payments owed to it if the Supplier fails to comply with its obligations on 
termination. 

10.3 Events of Default by tbc Buyer 

Each of the following will constitute an Event of Default by the Buyer (each, a "Buyer Event of 
Default"): 

(a) The Buyer fails to make any payment under this Agreement when due, if such 
failure is not remedied within five (5) Business Days after written notice of such 
t;~ilure from tbe Supplier. 

(b) The Buyer fails to perform any material covenant or obligation set forth in this 
Agreement (except to tbe extent constituting a separate Buyer Event of Default), 
if such failure is not remedied within fifteen (15) Business Days after written 
notice of such failure from tbe Supplier, provided that such cure period shall be 
extended by a further fifteen (15) Business Days if the Buyer is diligently 
remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Buyer fails or ceases to hold a valid licence, permit, certificate, registration, 
authorization, consent or approval issued by a Governmental Authority where 
such failure or cessation results in, or could be reasonably expected to result in, a 
Material Adverse Effect on the Buyer and is not remedied within thirty (30) 
Business Days after receipt by the Buyer of written notice of such failure or 
cessation from the Supplier, provided that such cure period shall be extended by a 
further thirty (30) Business Days iftbe Buyer is diligently remedying such failure 
or cessation and such failure or cessation is capable of being corrected during 
such extended cure period. 

(d) Any representation made by the Buyer in this Agreement is not materially true or 
correct in any material respect when made and is not made materially true or 
correct within thirty (30) Business Days after receipt by the Buyer of written 
notice of such fact from the Supplier, provided that such cure period shall be 
extended by a further thirty (30) Business Days if tbe Buyer is diligently 
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cmTecting such breach and such breach is capable of being conected during such 
extended cure period. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering the dissolution, termination of existence, liquidation or 
winding up of the Buyer unless such filed documents are immediately revoked or 
otherwise rendered inapplicable, or unless there has been a pem1itted and valid 
assignment of this Agreement by the Buyer under this Agreement to a Person 
which is not dissolving, terminating its existence, liquidating or winding up and 
such Person has assumed all of the Buyer's obligations under this Agreement. 

(f) A receiver, manager, receiver-manager, liquidator, monitor or trustee in 
bankruptcy of the Buyer or of any of the Buyer's property is appointed by a 
Governmental Authority or pursuant to the tenns of a debenture or a similar 
instrument, and such receiver, manager, receiver-manager, liquidator, monitor or 
trustee in bankruptcy is not discharged or such appointlllent is not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of Governmental Authority, the Buyer is adjudicated bankrupt or insolvent 
or any substantial part of the Buyer's property is sequestered, and such decree, 
judgment or order continues undischarged and unstayed for a period of thirty (30) 
days after the entry thereof. A petition, proceeding or filing is made against the 
Buyer seeking to have it declared bankrupt or insolvent, or seeking adjustment or 
composition of any of its debts pursuant to the provisions of any Insolvency 
Legislation, and such petition, proceeding or filing is not dismissed or withdrawn 
within thirty (30) days. 

(g) The Buyer makes an assignment for the benefit of its creditors generally under 
any Insolvency Legislation, or consents to the appointment of a receiver, 
manager, receiver-manager, monitor, trustee in banlauptcy or liquidator, of it or 
of all or part of its prope11y or files a petition or proposal to declare bankruptcy or 
to reorganize pursuant to the provision of any Insolvency Legislation. 

(h) The Buyer assigns this Agreement (other than an assignment made pursuant to 
Sections 16.5(d) or l6.5(e)) without first obtaining the consent of the Supplier, if 
required pursuant to this Agreement. 

10.4 Termination by the Supplier 

(a) If any Buyer Event of Default occurs and is continuing, then upon written notice 
to the Buyer, the Supplier may: (i) in accordance with Sections 16.5(d)(iii) and 
16.5(e)(iii), terminate this Agreement, and (ii) set off any payments due to the 
Buyer against any amounts payable by the Buyer to the Supplier. 

(b) Notwithstanding the foregoing, if applicable, the Buyer shall be responsible for 
payment of amounts accruing under this Agreement only up to and including the 
Termination Date. The Supplier may hold back payment or set off against any 
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payments owed by it if the Buyer fails to comply with its obligations on 
termination. 

10.5 Remedies for Termination Non-Exclusive 

The termination of this Agreement by either Party and the payment of all amounts then due and 
owing to the other Party as expressly provided in this Agreement shall not limit, waive or 
extinguish in any way the recourse of either Party to any remedies available to it in relation to 
such termination at law, in equity or otherwise, nor shall such termination affect any rights that 
the Indemnitees may have pursuant to any indemnity given under this Agreement. 
Notwithstanding the foregoing, if the Buyer has exercised the option set out in Section 10.2(e)(i), 
then the Buyer's remedies against the Supplier in respect of the termination of this Agreement 
shall be limited to any unpaid portion of the Sum set out in Section 10.2(e)(i). 

ARTICLE 11 
FORCE MAJEURE 

11.1 Effect oflnvoldng Force Majeure 

(a) If, by reason of Force Majeure: 

(i) the Supplier is unable to make available all or any part of the Contract 
Capacity or is unable to deliver Electricity from the Contract Facility; or 

(ii) either Party is unable, wholly or partially, to perform or comply with its 
other obligations (other than payment obligations) hereunder, including 
the Supplier being Ullable to achieve a Milestone Event by the relevant 
Milestone Date; 

then the Party so affected by Force Majeure shall be excused and relieved from 
performing or complying with such obligations (other than payment obligations) 
and shall not be liable for any liabilities, damages, losses, payments, costs, 
expenses (or Indemnifiable Losses, in the case of the Supplier affected by Force 
Majeure) to, or incurred by, the other Party in respect of or relating to such Force 
Majeure and such Party's failure to so perform or comply during the continuance 
and to the extent of the inability so caused from and after the invocation of Force 
Majeure. Notwithstanding the foregoing, during such time as the Supplier is so 
unable to perform or comply with its obligations as a result of a Force Majeure, to 
the extent that the Supplier is able to deliver a portion of the Contract Capacity 
and Electricity fmm the Contract Facility despite an event of Force Majeure, then 
the calculation of payment will be made with respect to such portion of the 
Contract Capacity and Electricity delivered in accordance with Exhibit J. 

(b) A Party shall be deemed to have invoked Force Majeure with effect from the 
commencement of the event or circumstances constituting Force Majeure when 
that Party gives to the other Party prompt notice, written or oral (but if oral, 
promptly confirmed in writing) of the effect of the Force Majeure and reasonably 
full particulars of the cause thereof, in substantially the form set forth as Exhibit I, 
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provided that such notice shall be given within ten (10) Business Days of the 
commencement of the event or circumstances constituting Force Majeure. If the 
effect of the Force Majeure and full particulars of the cause thereof crumot be 
reasonably determined within such ten (10) Business Day period, the Party 
invoking Force Majeure shall be allowed a further ten (10) Business Days (or 
such longer period as the Parties may agree in writing) to provide such full 
particulars, in substantially the form set forth as Exhibit I, to the other Party. For 
greater certainty, the reporting or discussion of a Force Majeure event provided in 
a periodic report from the Supplier to the Buyer pursuant to Section 2.7 shall not 
constitute sufficient notice ofthe occurrence of a Force Majeure event. 

(c) The Party invoking Force Majeure shall use Commercially Reasonable Efforts to 
remedy the situation and remove, so far as possible and with reasonable dispatch, 
the Force Majeure, but settlement of strikes, lockouts and other labour 
disturbances shall be wholly within the discretion of the Party involved. 

(d) The Party invoking Force Majeure shall give prompt written notice of the 
termination of the event of Force Majeure, provided that such notice shall be 
given within ten (1 0) Business Days of the termination of the event or 
circumstances constituting Force Majeure. 

(e) Nothing in tllis Section 11.1 shall relieve a Party of its obligations to malce 
payments of any amounts that were due and owing before the occurrence of the 
Force Majeure or that otherwise may become due and payable during any period 
of Force Majeure. 

(f) . If an event of Force Majeum causes the Supplier to not achieve a Milestone Event 
by the relevant Milestone Date, then such Milestone Date shall be extended for 
such reasonable period of delay directly resulting from such Force Majeure event. 
After the Term Commencement Date, an event of Force Majeure shall not extend 
the Tem1. 

(g) If an event of Force Majeme described in Section 11.3(h) has delayed the 
Commercial Operation Date by more thaJ1 365 days after the original Milestone 
Date (prior to any extension purSUaJ1t to Section 11.1 (f)) set out for attaining 
Commercial Operation of the Facility, then notwithstanding aJ1ything in this 
Agreement to the contrary, while the delay that is a result of the event of Force 
Majeure is continuing, the Supplier at its sole option may tenninate this 
Agreement upon notice to the Buyer and without aJ1Y costs or payments of any 
kind to either Party, ru1d all security shall be returned forthwith. 

(h) If, by reason of Force Majeure, the Commercial Operation Date is delayed by 
more than twenty-four (24) months after the miginal Milestone Date for 
Commercial Operation, prior to aJ1Y extension pursuant to Section 11.1 (f), then 
notwithstaJ1ding anything in this Agreement to the contrary, either Party may 

· terminate this Agreement upon notice to the other Party and without any costs or 
payments of any kind to either Pruty, and all security shall be returned forthwith. 
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(i) If, by reason of Force Majeure, the Supplier is tmable to perform or comply with 
its obligations (other than payment obligations) heretmder for more than an 
aggregate of thirty-six (36) months in any sixty (60) month period during the 
Term, then either Party may tem1inate this Agreement upon notice to the other 
Party without any costs or payments of any kind to either Party, except for any 
amounts that were due or payable by a Party hereunder up to the date of 
termination, and all security shall be returned forthwith. 

11.2 Exclusions 

A Party shall not be entitled to invoke Force Majeure under this Article 11, nor shall it be 
relieved of its obligations hereunder in any of the following circumstances: 

(a) if and to the extent the Party seeking to invoke Force Majeure has caused the 
applicable event of Force Majeure by its fault or negligence, including the 
Supplier's failure to procure or maintain any fuel supply to be utilized by the 
Contract Facility; 

(b) if and to the extent the Party seeking to invoke Force Majeure has failed to use 
Commercially Reasonable Efforts to prevent or remedy the event of Force 
Majeure and remove, so far as possible and within a reasonable time period, the 
Force Majeure (except in the case of strikes, lockouts and other labour 
disturbances, the settlement of which shall be wholly within the discretion of the 
Party involved); 

(c) if and to the extent that the Party seeking to invoke Force Mqjcure because of 
arrest or restraint by a Governmental Authority, such arrest or restraint was the 
result of a breach by such Party of Laws and Regulations; 

(d) if the Force Majeure was caused by a lack of funds or other financial cause; 

(e) if the JESO amends the schedule of Planned Outages for the Contract Facility as 
set out in the Annual Operating Plan; or 

(f) if the Party invoking Force Majeure fails to comply with the notice provisions in 
Sections ll.l(b) or ll.l(d). 

11.3 Definition of Force Majeure 

For the purposes of this Agreement, the term "Force Majeure" means any act, event, cause or 
condition that prevents a Party from performing its obligations (other than payment obligations) 
hereunder, and that is beyond the affected Party's reasonable control, and shall include: 

(a) acts of God, including extreme wind, ice, lightning or other storms, eruthquakes, 
tornadoes, hurricanes, cyclones, landslides, drought, floods and washouts; 

(b) fires or explosions; 
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(c) local, regional or national states of emergency; 

(d) strikes and other labour disputes (other than legal strikes or labour disputes by 
employees of such Party or a third party (other than any Key Equipment Supplier) 
invoking l"orce Majeure, unless such strikes or labour disputes are the result or 
part of a general industry strike or labour dispute); for greater certainty, Force 
Majeure shall include strikes or other labour disputes by employees of any Key 
Equipment Supplier; 

(e) delays or disruptions in fuel supply resulting from a l"orce Majeure event 
(whether such event is in respect of a Party or a third party); 

(J) civil disobedience or disturbances, war (whether declared or not), acts of 
sabotage, blockades, insurrections, terrorism, revolution, riots or epidemics; 

(g) an order, judgment, legislation, n1ling or direction by Governmental Authorities 
restraining a Party, provided that the affected Party has not applied for or assisted 
in the application for and has used Commercially Reasonable Efforts to oppose 
said order, judgment, legislation, ruling or direction; and 

(h) any inability to obtain, or to secure the renewal or an1endmcnt of, any permit, 
certificate, impact assessment, licence or approval of any Governmental 
Authority, Transmitter required to perform or comply with any obligation under 
this Agreement, 1mless the revocation or modification of any such necessary 
permit, certificate, impact assessment, licence or approval was caused by the 
violation of the terms thereof or consented to by the Party invoking Force 
Majeure; 

(i) any delay in achieving Commercial Operation on or before the corresponding 
Milestone Date set forth in Exhibit F, as a result of an amendment by the IESO to 
the outage schedule: (1) relating to the connection of the Contract Facility to the 
lESO-Controlled Grid, and/or (2) relating to the completion of any System 
Upgrades. 

G) any unanticipated maintenance or outage affecting the Contract Facility: 

(i) which is not identified in the Supplier's then current schedule of Planned 
Outages submitted to the IESO, or the Buyer, as the case may be, in 
advance of the occurrence of an event of Force Majeure referred to in this 
Section 11.3, and 

(ii) which results directly from, or is scheduled or planned directly as a 
consequence of, an event of Force Majeure referred to in this Section 11.3, 
or which results from a failure of equipment that prevents the Contract 
Facility from producing Electricity, provided that: 

(A) notice of the unanticipated maintenance or outage is provided to 
the Buyer by the Supplier concurrently, or as soon as reasonably 
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possible thereafter, with the notice in respect thereof provided to 
the IESO but, in any event, within ten (l 0) Business Days thereof; 

(B) the Supplier provides notice to the Buyer immediately, or as soon 
as reasonably possible thereafter, upon receipt from the IESO of 
advance acceptance or other proposed scheduling or approval of 
such maintenance or outage, if such approval is required to be 
obtained from the IESO; 

(C) the Supplier provides timely updates to the Buyer of the 
commencement date of the maintenance or outage and, where 
possible, provides seven (7) days advance notice of such date; 

(D) the unanticipated maintenance or outage is commenced within one 
hundred twenty (120) days of the commencement of the 
occurrence of the relevant event afForce Majeure; and 

(E) the Supplier schedules the unanticipated maintenance or outage in 
accordance with Good Engineering and Operating Practices. 

For greater certainty, nothing in Section 11.30) shall be construed as limiting the duration of an 
event of Force Majeure. Each Party shall resume its obligations as soon as the event of Force 
Majeure has been overcome. 

12.1 Lender Security 

ARTICLE 12 
LENDER'S RIGHTS 

Notwithstanding Section 16.5, the Supplier, from time to time on or after the date of this 
Agreement shall have the right, at its cost, to enter into a Secured Lender's Security Agreement. 
For the avoidance of doubt, in the case of a deed of trust or similar instrument securing bonds or 
debentures where the trustee holds security on behalf of, or for the benefit of, other lenders, only 
the trustee shall be entitled to exercise the rights and remedies under the Secured Lender's 
Security Agreement as the Secured Lender on behalf of the lenders. A Secured Lender's 
Security Agreement shall be upon and subject to the following conditions: 

(a) A Secured Lender's Security Agreement may be made for any amounts and upon 
any terms (including terms of the loans, interest rates, payment terms and 
prepayment privileges or restrictions) as desired by the Supplier, except as 
otherwise provided in this Agreement. 

(b) A Secured Lender's Security Agreement may not secure any indebtedness, 
liability or obligation of the Supplier that is not related to the Contract Facility or 
cover any real or personal property of the Supplier not related to the Contract 
Facility. For greater certainty, a Secured Lender's Security Agreement may cover 
shares or partnership interests in the capital of the Supplier. 
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(c) No Secured Lender's Security Agreement shall affect or encumber in any manner 
the Buyer's title to any government-owned premises. The Buyer shall have no 
liability whatsoever for payment of the principal sum secured by any Secured 
Lender's Security Agreement, or any interest accmed thereon or any other sum 
secured thereby or accruing thereunder; and the Secured Lender shall not be 
entitled to seek any damages against the Buyer for any or all of the same. 

(d) No Secured Lender's Security Agreement shall be binding upon the Buyer in the 
enforcement of the Buyer's rights and remedies provided in this Agreement or by 
Laws and Regulations, unless and until a copy of the original thereof and the 
registration details, if applicable, together with written notice of the address of the 
Secured Lender to which notices may be sent have been delivered to the Buyer by 
the Supplier or the Secured Lender; and in the event of an assigru11ent of such 
Secured Lender's Security Agreement, such assignment shall not be binding upon 
the Buyer unless and until a copy thereof and the registration details, if applicable, 
together with written notice of the address of the assignee thereof to which notices 
may be sent, have been delivered to the Buyer by the Supplier or the Secured 
Lender. 

(e) If the Supplier is in default under or pursuant to the Secured Lender's Security 
Agreement and the Secured Lender intends to exercise any rights afforded to the 
Secured Lender under this Agreement, then the Secured Lender shall give notice 
of such default to the Buyer at least five (5) Business Days prior to exercising any 
such rights. 

(f) Any Secured Lender's Security Agreement permitted hereunder may secure two 
(2) or more separate debts, liabilities or obligations in favour of two (2) or more 
separate Secured Lenders, provided that such Secured Lender's Security 
Agreement complies with the provisions of this Article 12. 

(g) Any number of permitted Secured Lender's Security Agreements may be 
outstanding at any one time, provided that each such Secured Lender's Security 
Agreement complies with the provisions of this Article 12. 

(h) All rights acquired by a Secured Lender under any Secured Lender's Security 
Agreement shall be subject to all of the provisions of this Agreement, including 
the restrictions on assignment contained herein. While any Secured Lender's 
Security Agreement is outstanding, the Buyer and the Supplier shall not amend or 
supplement this Agreement (including agreeing to a tolling arrangement 
contemplated in Section 3.4 of this Agreement) or agree to a tem1ination of this 
Agreement without the consent of the Secured Lender, which consent shall not be 
umeasonably withheld, conditioned, or delayed. A Secured Lender must respond 
within a reasonable period of time to any request to amend or supplement this 
Agreement. 

(i) Despite any enforcement of any Secured Lender's Security Agreement, the 
Supplier shall remain liable to the Buyer for the payment of all sums owing to the 
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Buyer under this Agreement and for the performance of all of the Supplier's 
obligations under this Agreement. 

12.2 Rights and Obligations of Secured Lenders 

While any Secured Lender's Security Agreement remains outstanding, and if the Buyer has 
received the notice referred to in Section 12.l(d) or the contents thereof are embodied in the 
agreement entered into by the Buyer in accordance with Section 12.3, the following provisions 
shall apply: 

(a) No Supplier Event of Default (other than those set out in Section 10.2(d)) shall be 
grounds for the termination by the Buyer of this Agreement until: 

(i) any notice required to be given under Section I 0.1 and I 0.2(a) has been 
given to the Supplier and to the Secured Lender; and 

(ii) the cure period set out in Section 12.2(b) has expired without a cure 
having been completed and without the Secured Lender having taken the 
actions therein contemplated. 

(b) In the event the Buyer has given any notice required to be given under Section 
I 0.1 ,. the Secured Lender shall, within the applicable cure period (including any 
extensions), if any, have the right (but not the obligation) to cure such default, and 
the Buyer shall accept such performance by such Secured Lender as if the same 
had been performed by the Supplier. 

(c) Any payment to be made or action to be taken by a Secured Lender hereunder as a 
prerequisite to keeping this Agreement in effect shall be deemed properly to have 
been made or taken by the Secured Lender if such payment is made or action is 
taken by a nominee or agent of the Secured Lender or a receiver or receiver and 
manager appointed by or on the application of the Secured Lender. 

(d) A Secured Lender shall be entitled to the Supplier's rights and benefits contained 
in this Agreement and shall become liable for the Supplier's obligations solely as 
provided in Section 12.2. A Secured Lender may, subject to the provisions of this 
Agreement, enforce any Secured Lender's Security Agreement and acquire the 
Supplier's Interest in any lawful way and, without limitation, a Secured Lender or 
its nominee or agent or a receiver or receiver and manager appointed by or on the 
application of the Secured Lender, may take possession of and manage the 
Contract Facility and, upon foreclosure, or without foreclosure upon exercise of 
any contractual or statutory power of sale under such Secured Lender's Security 
Agreement, may sell or assign the Supplier's Interest with the consent of the 
Buyer as required under Section 12.2(:1). 

(e) Until a Secured Lender (i) forecloses or has otherwise talc en ownership of the 
Supplier's Interest or (ii) has taken possession or control of the Supplier's 
Interest, whether directly or by an agent as a mortgagee in possession, or a 
receiver or receiver and manager has taken possession or control of the Supplier's 
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Interest by reference to the Secured Lender's Security Agreement, the Secured 
Lender shall not be liable for any of the Supplier's obligations or be entitled to 
any of the Supplier's rights and benefits contained in this Agreement, except by 
way of security. If the Secured Lender itself or by a nominee or agent, or a 
receiver or a receiver and manager appointed by or on the application of the 
Secured Lender, is the owner or is in control or possession of the Supplier's 
Interest, then the entity that is the owner or is in control or possession of the 
Supplier's Interest shall be bound by all of the Supplier's obligations. Once the 
Secured Lender or such other Person goes out of possession or control of the 
Supplier's Interest or transfers the Supplier's Interest in accordance with. this 
Agreement to anotl1er Person who is at Arm's Length with the Secured Lender, 
the Secured Lender shall cease to be liable for any of the Supplier's obligations 
and shall cease to be entitled to any of the Supplier's rights and benefits contained 
in this Agreement, except, if the Secured Lender's Security Agreement remains 
outstanding, by way of security. 

(f) Despite anything else contained in tlus Agreement, any Person to whom the 
Supplier's Interest is transfened shall take the Supplier's Interest subject to the 
Supplier's obligations. No transfer shall be effective tmless the Buyer: 

(i) acting reasonably, if such transferee is at Arm's Length with the Secured 
Lender; or 

(ii) acting in its sole and subjective discretion, if such transferee is not at 
Arm's Length with the Secured Lender, 

has approved of the transferee and the transferee has entered into an agreement 
with the Buyer in form and substance satisfactory to the Buyer, acting reasonably, 
wherein the transferee agrees to assume and to perform the obligations of the 
Supplier in respect of the Supplier's Interest, whether arising before or after the 
transfer, and including the posting of the Completion and Performance Security 
required under Article 6. 

(g) In the event of the termination of this Agreement prior to the end of the Term due 
to a Supplier Event of Default, the Buyer shall, within ten (10) days after the date 
of such termination, deliver to each Secured Lender which is at Arm's Length 
with the Supplier a statement of all sums then !mown to the Buyer that would at 
that time be due under tlus Agreement but for the termination and a notice to each 
such Secured Lender stating that the Buyer is willing to enter into a New 
Agreement (the "Buyer Statement"). Subject to the provisions of this Article 12, 
each such Secured Lender or its transferee approved by the Buyer pursuant to 
Section l2.2(t) hereof shall thereupon have the option to obtain from the Buyer a 
New Agreement in accordance with the following terms: 

(i) Upon receipt of the written request of the Secured Lender within thirty 
(30) days after tl1e date on which it received the Buyer Statement, the 
Buyer shall enter into a New Agreement. 
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(ii) Such New Agreement shall be effective as of the Termination Date and 
shall be for the remainder of the Tem1 at the time this Agreement was 
terminated and otherwise upon the terms contained in this Agreement. 
The Buyer's obligation to enter into a New Agreement is conditional upon 
the Secured Lender (A) paying all sums that would, at the time of the 
execution and delivery thereof, be due under this Agreement but for such 
termination, (B) otherwise fully curing any defaults under this Agreement 
existing immediately prior to termination of this Agreement that are 
capable of being cured, and (C) paying all reasonable costs and expenses, 
including legal fees, so as to provide a full indemnity (and not only 
substantial indemnity), incurred by the Buyer in com1ection with such 
default and tem1ination, and the preparation, execution and delivery of 
such New Agreement and related agreements and documents, provided, 
however, that with respect to any default that could not be cured by such 
Secured Lender until it obtains possession, such Secured Lender or its 
transferee approved by the Buyer pursuant to Section 12.2(!) hereof, as the 
case may be, shall have the applicable cure period commencing on the 
date that it obtains possession to cure such default. 

When the Secured Lender has appointed an agent, a receiver or a receiver and 
manager or has obtained a court-appointed receiver or receiver and manager for 
the purpose of enforcing the Secured Lender's security, that Person may exercise 
any of the Secured Lender's rights under this Section 12.2(g). 

(h) Despite anything to the contrary contained in this Agreement, the provisions of 
this Article 12 shall enure only to the benefit of the holders of a Secured Lender's 
Security Agreement. If the holders of more than one such Secured Lender's 
Security Agreement who are at Arm's Length with the Supplier make written 
requests to the Buyer in accordance with this Section 12.2 to obtain a New 
Agreement, the Buyer shall accept the request of the holder whose Secured 
Lender's Security Agreement had priority immediately prior to the termination of 
this Agreement over the Secured Lender's Security Agreements of the other 
Secured Lenders making such requests and thereupon the written request of each 
other Secured Lender shall be deemed to be void. In the event of any dispute or 
disagreement as to the respective priorities of any such Secured Lender's Security 
Agreement, the Buyer may rely upon the opinion as to such priorities of any law 
firm qualified to practise law in the Province of Ontario retained by the Buyer in 
its unqualified subjective discretion or may apply to a court of competent 
jurisdiction for a declaration as to such priorities, which opinion or declaration 
shall be conclusively binding upon all parties concerned. 

12.3 Cooperation 

The Buyer and the Supplier shall enter into an agreement with any Secured Lender for the 
purpose of implementing the Secured Lender's Security Agreement protection provisions 
contained in this Agreement. The Buyer, acting reasonably, shall consider any request jointly 
made by the Supplier and a Secured Lender or proposed Secured Lender to facilitate a provision 



-77-

of a Secured Lender's Security Agreement or proposed Seemed Lender's Security Agreement 
that may require an amendment to this Agreement, provided that the rights of the Buyer are not 
adversely affected thereby, the obligations of the Supplier to the Buyer are not altered thereby 
and the cm\sent of any other Secured Lender to such amendment has been obtained by the 
Supplier or the Secured Lender making the request for the amendment. 

ARTICLE 13 
DISCRIMINATORY ACTION 

13.1 Discriminatory Action 

A "Discriminatory Action" shall occur if: 

(a) 

(i) the Legislative Assembly of Ontario causes to come into force any statute 
that was introduced as a government bill in the Legislative Assembly of 
Ontario or causes to come into force or makes any order-in-council or 
regulation first having legal effect on or after tl1e date of the submission of 
the Proposal in response to the 2,500 MW RFP; or 

(ii) the Legislative Assembly of Ontario directly or indirectly amends this 
Agreement without the agreement of the Supplier; 

(b) the effect of the action referred to in Section 13.I(a): 

(i) is borne principally by the Supplier; or 

(ii) is borne principally by the Supplier and one or more Other Suppliers who 
have a CES Contract or another bilateral arrangement with the Buyer 
similar in nature to this Agreement; and 

(c) such action increases the costs that the Supplier would reasonably be expected to 
incur under this Agreement in the delivery of the ElectTicity and Related Products 
from the Contract Facility or the availability of the Contract Capacity or adversely 
affects the revenues of the Supplier from the Contract Facility, except where such 
action is in response to any act or omission on the part of the Supplier that is 
contrary to Laws and Regulations (other than an act or omission rendered illegal 
by virtue of such action) or such action is permitted under this Ab'Teement. 
Despite the preceding sentence, none of the following shall be a Discriminatory 
Action: 

(i) Laws and Regulations of general application, including an increase of 
Taxes of general application, or any action of the Government of Ontario 
pursuant thereto; 

(ii) any such statute that prior to five (5) Business Days prior to the date of 
submission of the Proposal in response to the 2,500 MW RFP: 



- 78-

(A) has been introduced as a bill in the Legislative Assembly of 
Ontario in a similar form as such statute takes when it has legal 
effect, provided that any amendments made to such bill in 
becoming such statute do not have a Material Adverse Effect on 
the Supplier; or 

(B) has been made public in a discussion or consultation paper, press 
release or announcement issued by the Ontario Power Authority, 
the Government of Ontario, and/or the Ministry of Energy that 
appeared on the website of the Ontario Power Authority, the 
Government of Ontario and/or the Ministry of Energy, provided 
that any amendments made to such public form, in becoming such 
statute, do not have a Material Adverse Effect on the Supplier; and 

(iii) any of such regulations that prior to five (5) Business Days prior to the 
date of submission of the Proposal in response to the 2,500 MW RFP: 

(A) have been published in the Ontario Gazette but by the terms of 
such regulations come into force on or after five (5) Business Days 
prior to the date of execution of this Agreement, or 

(B) have been referred to in a press release issued by the Ontario 
Power Authority, the Government of Ontario and/or the Ministry 
of Energy that appeared on the website of the Government of 
Ontario or the Ministry of Energy, provided that any amendments 
made to such regulations in coming into force do not have a 
Material Adverse Effect on the Supplier. 

13.2 Consequences of Discriminatory Action 

If a Discriminatory Action occurs, the Supplier shall have the right to obtain, without 
duplication, compensation (the "Discriminatory Action Compensation") from the Buyer for: 

(a) the amount of the increase in the costs that the Supplier would reasonably be 
expected to incur in the delivery of the Electricity and Related Products from the 
Contract Facility as a result of the occurrence of such Discriminatory Action, 
commencing on the first day of the first calendar month following the date of the 
Discriminatory Action and ending at the expiry of the Term, but excluding the 
pmtion of any costs charged by a Person who does not deal at Arm's Length with 
the Supplier that is in excess of the costs that would have been charged had such 
Person been at Arm's Length with the Supplier; and 

(b) the amount by which (i) the net present value of the net revenues from the 
Contract Facility that are forecast to be earned by the Supplier during the period 
of time commencing on the first day of the ftrst calendar month following the date 
of the Discriminatory Action and ending at the expiry of the Term, exceeds (ii) 
the net present value of the net revenues from the Contract Facility that are 
forecast to be earned by the Supplier during the period of time commencing on 
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the first day of the first calendar month following the date of the Discriminatory 
Action and ending on the expiry of the Term, taldng into accmmt the occurrence 
of the Discriminatory Action and any actions that the Supplier should reasonably 
be expected to take to mitigate the effect of the Discriminatory Action, such as by 
mitigating operating expenses and normal capital expenditures of the business of 
the generation and delivery of the Electricity and Related Products by the 
Contract Facility. 

13.3 Notice of Discriminatory Action 

(a) In order to exercise its rights in the event of the occurrence of a Discriminatory 
Action, the Supplier must give a notice (the "Preliminary Notice") to the Buyer 
within sixty (60) days after the date on which the Supplier first became aware (or 
should have been aware, using reasonable due diligence) of the Discriminatory 
Action stating that a Discriminatory Action has occurred. Within sixty (60) days 
after the date of receipt of the Preliminary Notice, the Supplier must give another 
notice (the "Notice of Discriminatory Action"). A Notice of Discriminatory 
Action must include: 

(i) a statement of the Discriminatory Action that has occurred; 

(ii) details of the effect of the said occurrence that is borne by the Supplier; 

(iii) details of the manner in which the Discriminatory Action increases the 
costs that the Supplier would reasonably be expected to incur in the 
delivery of the Electricity and Related Products from the Contract Facility 
or making the Contract Capacity available and adversely affects the 
revenues of the Supplier; and 

(iv) the amount claimed as Discriminatory Action Compensation and details of 
the computation thereof. 

The Buyer shall, after receipt of a Notice of Discriminatory Action, be entitled, by 
notice given within thirty (30) days after the date of receipt of the Notice of 
Discriminatory Action, to require the Supplier to provide such further supporting 
particulars as the Buyer considers necessary, acting reasonably. 

(b) If the Buyer wishes to dispute the occurrence of a Discriminatory Action, the 
Buyer shall give a notice of dispute (the "Notice of Dispute") to the Supplier, 
stating the grounds for such dispute, within thirty (30) days after the date of 
receipt of the Notice of Discriminatory Action or within thirty (30) days after the 
date of receipt of the further supporting particulars, as applicable. 

(c) If neither the Notice of Discriminatory Action nor the Notice of Dispute has been 
withdrawn within thirty (30) days after the date of receipt of the Notice of Dispute 
by the Supplier, the dispute of the occurrence of a Discriminatory Action shall be 
submitted to mandatory and binding arbitration in accordance with Section 16.2 
without first having to comply with Section 16.1. 
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(d) If the Buyer does not dispute the occurrence of a Discriminatory Action or the 
amount of Discriminatory Action Compensation claimed in the Notice of 
Discriminatory Action, the Buyer shall pay to the Supplier the amount of 
Discriminatory Action Compensation claimed within sixty (60) days after the date 
of receipt of the Notice of Discriminatory Action. If a Notice of Dispute has been 
given, the Buyer shall pay to the Supplier the Discriminatory Action 
Compensation Amonnt determined in accordance with Section l3.3(e) not later 
than sixty ( 60) days after the later of the date on which the dispute with respect to 
the occurrence of a Discriminatory Action is resolved and the date on which the 
Discriminatory Action Compensation Amount is determined. 

(e) 

(i) If the Buyer wishes to dispute the amount of the Discriminatory Action 
Compensation, the Buyer shall give to . the Supplier a notice (the 
"Discriminatory Action Compensation Notice") setting out an amount 
that the Buyer proposes as the Discriminatory Action Compensation (the 
"Discriminatory Action Compensation Amount"), if any, together with 
details of the computation. If the Supplier does not give notice (the 
"Supplier Non-acceptance Notice") to the Buyer stating that it does not 
accept the Discriminatory Action Compensation Amount proposed within 
thirty (30) days after the date of receipt of the Discriminatory Action 
Compensation Notice, the Supplier shall be deemed to have accepted the 
Discriminatory Action Compensation Amount so proposed. If the 
Supplier Non-acceptance Notice is given, the Buyer and the Supplier shall 
attempt to determine the Discriminatory Action Compensation Amount 
through negotiation, and any amount so agreed in writing shall be the 
Discriminatory Action Compensation Amount. If the Buyer and the 
Supplier do not agree in writing upon the Discriminatory Action 
Compensation Amotmt within sixty ( 60) days after the date of receipt of 
the Supplier Non-acceptance Notice, the Discriminatory Action 
Compensation AmowJt shall be determined in accordance with the 
procedure set forth in Section 13.3(e)(ii) and Sections 16.1 and 16.2 shall 
not apply to such determination. 

(ii) If the negotiation described in Section 13.3(e)(i) does not result in an 
agreement in writing on the Discriminatory Action Compensation 
Amount, either the Buyer or the Supplier may, after the later of (A) the 
date on which a dispute with respect to the occurrence of a Discriminatory 
Action is resolved and (B) the date of the expiry of a period of thirty (30) 
days after the date of receipt of the Supplier Non-acceptance Notice, by 
notice to the other require the dispute to be resolved by arbitration as set 
out below. The Buyer and the Supplier shall, within thirty (30) days after 
the date of receipt of such notice of arbitration, jointly appoint a valuator 
to determine the Discriminatory Action Compensation Amount. The 
valuator so appointed shall be a duly qualified business valuator where the 
individual responsible for the valuation has not less than ten (1 0) years' 
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experience in the field of business valuation. If the Buyer and the Supplier 
are unable to agree upon a valuator within such period, the Buyer and the 
Supplier shall jointly make application (provided that if a party does not 
participate in such application, the other party may make application 
alone) under the Arbitration Act, 1991 (Ontario) to a judge of the Superior 
Court of Justice to appoint a valuator, and the provisions of the Arbitration 
Act, 1991 (Ontario) shall govern such appointment. The valuator shall 
detetmine the Discriminatory Action Compensation Amount within sixty 
( 60) Business Days after the date of his or her appointment. Pending a 
decision by the valuator, the Buyer and the Supplier shall share equally, 
and be responsible for their respective shares of, all fees and expenses of 
the valuator. The fees and expenses of the valuator shall be paid by the 
non-prevailing party. "Prevailing party" means the Party whose 
determination of the Discriminatory Action Compensation Amount is 
most nearly equal to that of the valuator's determination. The Supplier's 
and the Buyer's respective detenninations of the Discriminatory Action 
Compensation Amount shall be based upon the Notice of Discriminatory 
Action and the Discriminatory Action Compensation Notice, as 
applicable. 

(iii) In order to facilitate the determination of the Discriminatory Action 
Compensation Amount by the valuator, each of the Buyer and the Supplier 
shall provide to the valuator such information as may be requested by the 
valuator, acting reasonably, and the Supplier shall permit the valuator and 
the valuator's representatives to have reasonable access during nonnal 
business hours to such information and to take extracts therefrom and to 
make copies thereof. 

(iv) The Discriminatory Action Compensation Amount as determined by the 
valuator shall be final and conclusive and not subject to any appeal. 

(f) Any amount to be paid under Section 13.3(d) shall bear interest at a variable 
nominal rate per annum equal on each day to the Interest Rate then in effect from 
the date of receipt ofthe Notice ofDiscriminatory Action to the date of payment. 

(g) Payment of the Discriminatory Action Compensation and interest thereon by the 
Buyer to the Supplier shall constitute full and final satisfaction of all amounts that 
may be claimed by the Supplier for and in respect of the occurrence of the 
Discriminatory Action and, upon such payment, the Buyer shaJl be released and · 
forever discharged by the Supplier from any and all liability in respect of such 
Discriminatory Action. 

13.4 Right of the Buyer to Remedy or Cause to be Remedied a Discriminatory Action 

If the Buyer wishes to remedy or cause to be remedied the occun-ence of a Discriminatory 
Action, the Buyer must give notice to the Supplier within thirty (30) days after the later of the 
date of receipt of the Notice of Discriminatory Action and the date of the receipt by the Buyer of 



- 82-

the further supporting particulars referred to in Section 13.3(b). If the Buyer gives such notice, 
the Buyer must remedy or cause to be remedied the Discriminatory Action within one hundred 
and eighty (180) days after the date of receipt of the Notice of Discriminatory Action or, if a 
Notice of Dispute has been given, within one hw1dred and eighty (180) days after the date of the 
final award pursuant to Section 16.2 to the effect that a Discriminatory Action occurred. If the 
Buyer remedies or causes to be remedied the Discriminatory Action in accordance with the 
preceding sentence, the Supplier shall have the right to obtain, without duplication, the amount 
that the Supplier would have the right to claim in respect of that Discriminatory Action pursuant 
to Section 13.2, adjusted to apply only to the period commencing on the first day of the first 
calendar month following the date of the Discriminatory Action and expiring on the day 
preceding the day on which the Discriminatory Action was remedied. 

ARTICLE 14 
LIABILITY AND INDEMNIFICATION 

14.1 Exclusion of Consequential Damages 

Notwithstanding anything contained herein to the contrary, neither Party will be liable under this 
Agreement or under any cause of action relating to the subject matter of this Agreement for any 
special, indirect, incidental, punitive, exemplary or consequential dan1ages, including loss of 
profits (save and except as provided in Section 13 .2), loss of use of any property or claims of 
customers or contractors of the Parties for any such damages. 

14.2 Liquidated Damages 

Nothing in this Article shall reduce a Party's claim for liquidated damages pursuant to Sections 
2.3(a)(vi), 2.5, 6.3(c), 10.2(b) and 10.2(e). The Supplier acknowledges and agrees with the 
Buyer that the actual damages incurred by the Buyer and Electricity consumers as a result of a 
failure by the Supplier to meet its obligations nnder this Agreement are impossible to definitively 
quantify and the Supplier further agrees that the payment of the liquidated damages set forth in 
this Agreement constitutes a fair and reasonable means of compensating the Buyer for damages 
likely to be incurred as a result of such delays and does not constitute a penalty. 

14.3 Buyer Indemnification 

In addition to the indemnity provided by the Supplier in Section 2.8(b), the Supplier shall 
indemnify, defend and hold the Buyer, the Ontario Power Authority (to the extent that it is no 
longer the Buyer), the Government of Ontario, the members of the Government of Ontario's 
Executive Council, and their respective Affiliates, and each of the foregoing Persons' respective 
directors, officers, employees, shareholders, advisors, and agents (including contractors and their 
employees) (collectively, the "lndemnitees") harmless from and against any and all claims, 
demands, suits, losses, damages, liabilities, penalties, obligations, payments, costs and expenses 
and accrued interest thereon (including the costs and expenses of, and accrued interest on, any 
and all actions, suits, proceedings for personal injury (including death) or property damage, 
assessments, judgments, settlements and compromises relating thereto and reasonable lawyers' 
fees and reasonable disbursements in connection therewith) (each, an "Indemnifiable Loss"), 
asserted against or suffered by the Indemnitees relating to, in connection with, resulting from, or 
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arising out of (i) any occurrence or event relating to the Contract Facility, except to the extent 
that any injury or damage is attributable to the negligence or wilful misconduct of the 
Indemnitees or the failure of the Indemnitees to comply with Laws and Regulations and (ii) any 
breach by the Supplier of any representations, warranties, and covenants contained in this 
Agreement, except to the extent that any injury or dan1age is attributable to the negligence or 
wilful misconduct of the lndemnitees. For greater certainty, in the event of contributory 
negligence or other fault of the Indemnitees, then such Indemnitees shall not be indemified 
heretmder in the proportion that the lndemnitees' negligence or other fault contributed to any 
Indemnifiable Loss. 

14.4 Defence of Claims 

(a) Promptly after receipt by the Indemnitees of any Claim or. notice of the 
comn1encement of any action, administrative or legal proceeding, or investigation 
as to which the indemnity provided for in Section 14.3 may apply, the Buyer shall 
notify the Supplier in writing of such fact. The Supplier shall assume the defence 
thereof with counsel designated by the Supplier and satisfactory to the affected 
Indemnitees, acting reasonably; provided, however, that if the defendants in any 
such action include both the Indemnitees and the Supplier and the Indemitees 
shall have reasonably concluded that there may be legal defences available to 
them which are different from or additional to, or inconsistent with, those 
available to the Supplier, the Indemitees shall have the right to select separate 
counsel satisfactory to the Supplier acting reasonably (at no additional cost to the 
lndenmitees) to participate in the defence of such action on behalf of the 
Indemnitees. The Supplier shall promptly confinn that it is assuming the defence 
of the Jndenmitees by providing written notice to the Indemnitees. Such notice 
shall be provided no later than five (5) days prior to the deadline for responding to 
any Claim relating to any Indemnifiable Loss. 

(b) Should any of the Indemnitees be entitled to indenmification under Section 14.3 
as a result of a Claim by a third party, and the Supplier fails to asstm1e the defence 
of such Claim (which failure shall be assumed if the Supplier fails to provide the 
notice prescribed by Section 14.4(a)), the Indemnitces shall, at the expense of the 
Supplier, contest (or, with the prior written consent of the Supplier, settle) such 
Claim, provided that no such contest need be made and settlement or full payment 
of any such Claim may be made without consent of the Supplier (with the 
Supplier remaining obligated to indemnify the Indenmitees under Section 14.3), 
if, in the written opinion of an independent third party counsel chosen by the 
Company Representatives, such Claim is meritorious. If the Supplier is obligated 
to indemnify any Indemnitees tmder Section 14.3, the amount owing to the 
Indemnitees will be the amount of such Indemnitees' actual out-of-pocket loss net 
of any insurance proceeds received or other recovery. 

14.5 .Joint and Several Liability 

If the Supplier is not a single legal entity (for example, an W1incorporated joint venture), then all 
such entities set out in the definition of the term "Supplier" shall be jointly and severally liable to 
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the Buyer for all representations, warranties, obligations, covenants and liabilities of the Supplier 
hereunder. 

14.6 Release of Prior Claims 

(a) The Supplier agrees to hereby release, remise and forever discharge the 
Indemnitees or any of them from all Claims or other obligations of any kind or 
nature, which against the Indemnitees or any of them the Supplier had, now has, 
or may hereafter have with respect to any delay caused as a result of or relating to 
the provincial permitting and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Ontario), the Technical Standards and Safety Act (Ontario), or common law 
or constitutional obligations or duties of the Crown relating to or arising out of 
any permitting or approval, or process relating thereto, or the development, 
construction or operation of the Facility, or with respect to any delay caused for 
any other reason, existing up to the Amendment and Restatement Date. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Indemnitee in respect of Claims or other obligations with respect to delays arising 
after the date of this Agreement. 

(b) Further, the Supplier hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in turn may claim 
contribution, indemnity or any other relief over, either at common law or in 
equity, against the Indemnitees in respect of Claims based on events occurring or 
circumstances existing up to the date of this Agreement and relating to or arising 
out of any delays described in the previous paragraph. 

(c) The Buyer agrees to hereby release, remise and forever discharge the Supplier, its 
directors, officers, employees, shareholders, advisors, and agents (including 
contractors and their employees) (collectively, the "Supplier Indemnitecs") or 
any of them from all Claims or other obligations of any kind or nature, which 
against the Supplier Indemnitees or any of them the Buyer had, now has, or may 
hereafter have with respect to any delay caused as a result of or relating to the 
provincial permitting and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Ontario), the Technical Standards and Safety Act (Ontario), or the 
development, construction or operation of the Facility, or with respect to any 
delay caused for any other reason, existing up to the date of this Agreement. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Supplier Indemnitee in respect of Claims or other obligations with respect to 
delays arising after the date of this Agreement. 

(d) Further, the Buyer hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in turn may claim 
contribution, indemnity or any other relief over, either at common law or in 
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equity, against the Supplier lndemnitees in respect of Claims based on events 
occurring or circumstances existing up to the date of this Agreement and relating 
to or arising out of any delays described in the previous paragraph. 

(e) Each of the Parties represents and warrants to the other that it is not aware of any 
event or circumstances which, with any reasonable likelihood, would have given 
rise to a Claim or other obligation nor was it in material default or breach of any 
of its obligations under the Original CES Contract prior to the termination thereof, 
and there existed no state of facts which, after notice or lapse of time or both, 
would have constituted such a default or breach if the Original CES Contract had 
not been terminated. 

ARTICLE 15 
CONTRACT OPERATION AND ADMINISTRATION 

15.1 Company Representative 

The Supplier and the Buyer shall each appoint, by notice in writing in the form of Exhibit V, 
from time to time, a representative (a "Company Representative"), who shall be duly 
authorized to act on behalf of the Party that has made the appointment, and with whom the other 
Party may consult at all reasonable times, and whose instructions, requests, and decisions, 
provided the same are in writing signed by the respective Company Representative, shall be 
binding on the appointing Party as to all matters pertaining to this Agreement. The Company 
Representatives shall not have the power or authority to amend this Agreement. 

Where the Company Representative of the Supplier is not: 

(a) an individual that signed this Agreement on behalf of the Supplier, or 

(b) an individual appointed by a notice signed by an individual that signed this 
Agreement on behalf of the Supplier; 

the Supplier shall provide the Buyer with an incumbency certificate, in a form satisfactory to the 
Buyer acting reasonably, in respect of the individual signing the notice by which the Company 
Representative has been appointed. 

The initial Company Representatives shall consist of the respective persons set out as recipients 
of notices pursuant to Section 15.7. 

15.2 Record Retention; Audit Rights 

The Supplier and the Buyer shall both keep complete and accurate records and all other data 
required by either of them for the purpose of proper administration of this Agreement. All such 
records shall be maintained as required by Laws and Regulations but for no less than for seven 
(7) years after the creation of the record or data. The Supplier and the Buyer, on a confidential 
basis as provided for in Article 8 of this Agreement, shall provide reasonable access to the 
relevant and appropriate financial and operating records and data kept by it relating to this 
Agreement reasonably required for the other Party to comply with its obligations to 
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Governmental Authorities or to verify or audit billings or to verify or audit infonnation provided 
in accordance with this Agreement. A Party may nse its own employees for purposes of any 
such review of records provided that those employees are bound by the confidentiality 
requirements provided for in Article 8. Alternatively, a Party may at its own expense appoint an 
auditor to conduct its audit. The Party seeking access to such records in this manner shall pay 
the fees and expenses associated with use of the third party auditor. 

15.3 Reports to the Buyer 

(a) The Supplier shall deliver to the Buyer a copy of all reports, plans and notices that 
the Supplier is required to provide to the IESO with respect to Outages, at the 
same time or within one (1) Business Day after such reports, plans and notices are 
delivered by the Supplier to the !ESQ. 

(b) In addition to the documentation provided in Section 15.3(a), the Supplier shall 
deliver at the times specified below the following documents, reports, plans and 
notices to the Buyer: 

(i) no later than sixty (60) days before the Commercial Operation Date, the 
Supplier shall provide to the Buyer an operating plan for the Contract 
Facility for the Term, including a long term major maintenance schedule, 
in the form set out in Exhibit Q (the "Long Term Operating Plan"). The 
Supplier shall provide the Buyer with copies of any amendments or 
modifications to the Long Term Operating Plan within ten (I 0) Business 
Days of such amendments or modifications being made. The Long Term 
Operating Plan shall be consistent with Good Engineering and Operating 
Practices and is not a guarantee of the timing of Planned Outages; 

(ii) no later than: 

(A) the date that the Long Term Operating Plan is to be provided to the 
Buyer in accordance with Section 15.3(b)(i), and 

(B) in respect of the second Contract Year and each Contract Year 
thereafter, sixty (60) days prior to each Contract Year, 

the Supplier shall provide to the Buyer an operating plan for the Facility 
for the succeeding Contract Year, in the form set out in Exhibit R (the 
"Annual Operating Plan"). The Annual Operating Plan shall include a 
schedule of Planned Outages for that twelve (12) month period (together 
with the Supplier's estimate of the expected duration of each Planned 
Outage) which shall be consistent with Good Engineering and Operatiog 
Practices, consistent with the Long Term Operating Plan and, to the extent 
the Supplier is required to do so by the IESO Market Rules, coordinated 
with and approved by the IESO. The Supplier may, on not less than ten 
(l 0) Business Days' prior notice to the Buyer, amend the Annual 
Operating Plan; 
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(iii) prompt notice to the Buyer of any Outage other than a Planned Outage, or 
any anticipated Outage other than a Planned Outage. Any notice under 
this subsection shall include a statement of the cause of such Outage, the 
proposed corrective action and the Supplier's estimate of the expected 
duration of such Outage. The Supplier shall use Conu11ercially 
Reasonable Efforts to promptly end or reduce the length of such Outage; 

(iv) thirty (30) days prior written notice (or such lesser number of days as is 
possible in the circumstances) to the Buyer of any Planned Outage of the 
Contract Facility. 

(c) All Outages shall take place in accordance with the notices of Outages provided 
by the Supplier to the Buyer under this Section 15.3. 

15.4 Inspection of Contract Facility 

(a) The Buyer and its authorized agents and representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this 
Agreement, have access to the Contract Facility and every part thereof during 
regular business hours and the Supplier shall, and shall cause all personnel 
operating and managing the Contract Facility, to furnish the Buyer with all 
reasonable assistance in inspecting the Contract Facility for the purpose of 
ascertaining compliance with this Agreement; provided that such access and 
assistance shall be carried out in accordance with and subject to the reasonable 
safety and security requirements of the Supplier and all pers01mel operating and 
managing the Contract Facility, as applicable, and shall not interfere with the 
operation of the Contract Facility. 

(b) The inspection of the Contract Facility by or on behalf of the Buyer shall not 
relieve the Supplier of any of its obligations to comply with the terms of this 
Agreement. No Supplier Event of Default by the Supplier will be waived or 
deemed to have been waived by any inspection by or on behalf of the Buyer. In 
no event will any inspection by the Buyer hereunder be a representation that there 
has been or will be compliance with this Agreement and Laws and Regulations. 

15.5 Inspection Not Waiver 

(a) Failure by the Buyer to inspect the Contract Facility or any part thereof under 
Section 15.4, or to exercise its audit rights under Section 15.2, shall not constitute 
a waiver of any of the rights of the Buyer hereunder. An inspection or audit not 
followed by a notice of a Supplier Event of Default shall not constitute or be 
deemed to constitute a waiver of any Supplier Event of Default, nor shall it 
constitute or be deemed to constitute an acknowledgement that there has been or 
will be compliance by the Supplier with this Agreement. 

(b) Failure by the Supplier to exercise its audit rights under Section 15.2 shall not 
constitute or be deemed to constitute a waiver of any of the rights of the Supplier 
hcretmder. An audit not followed by a notice of a Buyer Event of Default shall 
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not constitute or be deemed to constitute a waiver of any Buyer Event of Default, 
nor shall it constitute or be deemed to constitute an aclmowledgement that there 
has been or will be compliance by the Buyer with this Agreement. 

15.6 Capacity Check Tests 

(a) The Buyer shall have the option, exercisable on no more than two (2) occasions 
per Contract Year, to require the Supplier, within ten (10) Business Days after 
written notice has been delivered to the Supplier, provided it is not during an 
Outage, to conduct a test (the "Capacity Check Test"), at the Supplier's sole cost 
and expense, that may be witnessed by tl1e Buyer or its Representative, to confirm 
the ability of the Contract Facility to produce tl1e Contract Capacity, as described 
below. For purposes of Section 16.7, the Supplier shall be entitled, without the 
consent of the Buyer, to schedule and conduct, at its sole cost and expense, 
Capacity Check Tests to demonstrate compliance with the test conditions set out 
in Exhibit M. If the Buyer has consented to a Contract Facility Amendment 
pursuant to Section 2.1(c), the Supplier may request, within ten (1 0) Business 
Days after written notice has been delivered to the Buyer, a Capacity Check Test. 
The Capacity Check Test will be carried out in accordance with a test protocol 
(the "Test Protocol") which will include the format of the report to be prepared in 
respect of the Capacity Check Test and which Test Protocol is to be prepared by 
the Supplier and submitted in writing to the Buyer for approval within tlrree (3) 
months after the Contract Facility has attained Commercial Operation. The 
measurements of the Capacity Check Test shall be made using high accuracy 
calibrated instruments and recording systems or Facility instrumentation, 
including tariff meters for Electricity acceptable to the Buyer, acting reasonably. 
Each Capacity Check Test consists of the Contract Facility generating Electricity 
for four (4) continuous hours during a period designated by the Supplier on prior 
written notice to the Buyer in advance as a test period, subject to coordination and 
approval of the JESO, and shall be evaluated based on calculation of the generator 
output at the Delivery Point net of any Station Service Loads in accordance v.~th 
the Metering Plan. The Supplier acknowledges and agrees that the Contract 
Capacity, the Electricity output of the Contract Facility and the Station Service 
Loads, as may be measured by the Capacity Check Test, shall not be adjusted for 
ambient weather conditions. For greater certainty, the Capacity Check Test shall 
be based on either the Summer Contract Capacity or the Winter Contract Capacity 
depending on the calendar month during which tl1e Capacity Check Test is 
conducted. 

(b) If the Capacity Check Test is interrupted by an event of Force Majeure, or if at 
any point during the Capacity Check Test the air temperature, as reported at the 
Environment Canada weather station that is physically nearest to the Facility, 
exceeded (i) in respect of a Capacity Check Test conducted in the months of May 
through October, inclusive, 30.0 degrees Celsius or (ii) in respect of a Capacity 
Check Test conducted in tl1e months of November tl1rough April, inclusive, 15.0 
degrees Celsius, then the Supplier may, at the Supplier's sole cost and expense, 
re-perform the Capacity Check Test within ten (1 0) Business Days after the 
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receipt by the Supplier of the Capacity Confirmation relating to such Capacity 
Check Test from the Buyer. 

(c) The Supplier shall at the Supplier's sole cost and expense and within ten (10) 
Business Days, or as provided in the Test Protocol, after completion of the 
Capacity Check Test prepare and submit to the Buyer a written Capacity Check 
Test report that includes the data collected during the test period, computation of 
test data and the test results. The Buyer shall provide to the Supplier within ten 
(10) Business Days after receipt of the Capacity Check Test report from the 
Supplier, written confirmation of the Electricity output for each hour during the 
Capacity Check Test (the "Capacity Confirmation"). 

(d) To pass the Capacity Check Test, the Electricity output (in MWh) for each hour 
of the Capacity Check Test, divided by one hour, must be equal to or greater than 
the Contract Capacity, in which case the Capacity Reduction Factor shall, for the 
purposes of Exhibit J, be an amount equal to 1.0, effective from the date of the 
Capacity Confim1ation in relation to the Capacity Check Test. If the Supplier has 
not passed the Capacity Check Test for each one ofthe four (4) continuous hours, 
then the Supplier shall, at the Supplier's cost and expense, perform a f·mther 
Capacity Check Test (the "Further Capacity Check Test") within thirty (30) 
Business Days after the receipt by the Supplier of the Capacity Confirmation from 
the Buyer, on the same tem1s and conditions as the Capacity Check Test described 
in Section 15.6(a). If the total Electricity output of the Contract Facility for the 
four ( 4) continuous hours of each of the Capacity Check Test and the Further 
Capacity Check Test, as stated in their respective Capacity Confirmations, divided 
by the number of hours in each of the respective check tests (each an "Average 
Test Capacity"), are both less than eighty percent (80%) of the Contract 
Capacity, then this shall be considered a Supplier Event of Default. For purposes 
of calculating the Average Test Capacity in this Section 15.6, the Electricity 
output fTom each hour shall not exceed a maximum amount equal to the Contract 
Capacity multiplied by one hour. 

(e) If the Further Capacity Check Test shows that the Average Test Capacity was 
between eighty percent (80%) and one htmdred percent (100%) of the Contract 
Capacity then the Capacity Reduction Factor for purposes of Exhibit J shall be 
reduced as set out below, effective on the date of the Capacity Confinnation in 
relation to the Further Capacity Check Test. The Capacity Reduction Factor shall 
be an amount equal to a fraction, the numerator of which is (i) the greater of the 
Average Test Capacities resulting from the Capacity Cheek Test and the Further 
Capacity Check Test, and the denominator of which is (ii) the Contract Capacity 
set out in Exhibit B. 

(f) If Section 15.6(e) is applicable, then the Supplier shall perfonn a ftJrther Capacity 
Check Test (the "Final Capacity Check Test") at the Supplier's cost and expense 
within ten (1 0) Business Days after written notice has been delivered by the 
Supplier to the Buyer, no earlier than one month and no later tl1an one year after 
the date of the Capacity Confirmation with respect to the Further Capacity Check 
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Test, failing which this shall be considered to be a Supplier Event of Default. The 
Final Capacity Check Test shall take place on the same terms and conditions as 
the Capacity Check Test described in Section 15.6(a) and including the delivery 
of the Capacity Confirmation in relation to the Final Capacity Check Test. If the 
total Electricity output of the Contract Facility for the four (4) continuous hours of 
the Final Capacity Check Test, as stated in the Capacity Confirmation with 
respect to the Final Capacity Check Test, divided by the number of hours in such 
check test (which result shall also be an "Average Test Capacity" as calculated 
pursuant to Section I 5.6(d)): 

(i) is less than ninety-five percent (95%) of the Contract Capacity, then this 
shall be considered a Supplier Event of Default; 

(ii) is equal or greater to ninety-five percent (95%) and less than one hundred 
percent (100%) of the Contract Capacity, then the Capacity Reduction 
Factor shall, for the purposes of Exhibit J, be an amount equal to a 
fraction, the numerator of which is (i) the Average Test Capacity in 
relation to the Final Capacity Check Test, and the denominator of which is 
(ii) the Contract Capacity set out in Exhibit B; and 

(iii) is equal to one hundred percent (100%) of the Contract Capacity, then the 
Capacity Reduction Factor shall, for the purposes of Exhibit J, be an 
amount equal to 1.0, effective from the date of the Capacity Confirmation 
in relation to the Final Capacity Check Test. 

15.7 Notices 

(a) All notices pertaining to this Agreement not explicitly permitted to be in a form 
other than writing shall be in writing and shall be addressed to the other Party as 
follows: 

If to the Supplier: 

and to: 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West 
Suite 400 
Toronto, Ontario M8V 3Y3 

Attention: 

Facsimile: 
E-mail: 

Gregory M. Vogt, 
President 
( 416) 234-8336 
gvogt@eastempower.on.ca 

Lang Michener LLP 
Brookfield Place 
I 81 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 

Attention: 
Facsimile: 
Email: 

Carl DeVuono 
(416) 304-3755 
cdevuono@Iangmichner.ca 
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and to: 
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Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
MSH IT! 

Attention: 

Facsimile: 
E-mail: 

Guy Raffaele, 
Dkector, Contract Management 
(416) 969-6071 
contract. managementUimo wern utho rit v. on. ca 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1 Tl 

Attention: 
Facsimile: 
Email: 

Michael Lyle, General Counsel 
( 416) 969-6071 
Michaei.Lyle@powerauthority.on.ca 

Either Party may, by written notice to the other, change its respective Company 
Representative or the address to which notices are to be sent. 

(b) Notices shall be delivered or transmitted as set out below, and shall be considered 
to have been received by the other Party: 

(i) on the date of delivery if delivered by hand or by courier prior to 5:00 p.m. 
(local time of the recipient) on a Business Day and otherwise on the next 
following Business Day; 

(ii) in those circumstances where electronic transm1sswn (other than 
transmission by facsimile) is expressly permitted under this Agreement, on 
the date of delivery if delivered prior to 5:00 p.m. (local time of the 
recipient) on a Business Day and otherwise on the next following Business 
Day, provided that a copy of such notice is also delivered by regular post 
within a reasonable time thereafter; and 

(iii) on the third (3'd) Business Day following the date of transmission by 
facsimile, if transmitted prior to 5:00p.m. (local time ofthc recipient) on a 
Business Day and otherwise on the fourth (41h) following Business Day, 
provided that a copy of such notice is also delivered by regular post within 
a reasonable time iliereafter. 

(c) Notwithstanding Section 15.7(b): 

(i) any notices of an Event of Default and tennination of this Agreement shall 
only be given by hand or courier delivery; and 

(ii) if regular post service, facsimile, or other form of electronic 
communication is interrupted by strike, slowdown, a Force Majeure event 
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or other cause, a notice, direction or other instrument sent by the impaired 
means of commtmication will not be deemed to be received until actually 
received, and the Party sending the notice shall utilize any other such 
service which has not been so interrupted to deliver such notice. 

ARTICLE 16 
MISCELLANEOUS 

16.1 Informal Dispute Resolution 

If either Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the other Party describing the 
nature and the particulars of such dispute. Within ten (I 0) Business Days following dell very of 
such notice to the other Party, a senior executive (Senior Vice-President or higher) from each 
Party shall meet, either in person or by telephone (the "Senior Conference"), to attempt to 
resolve the dispute. Each senior executive shall be prepared to propose a solution to the dispute. 
If, following the Senior Conference, the dispute is not resolved, the dispute may be settled by 
arbitration pursuant to Section 16.2, if agreed to by both Parties. 

16.2 Arbitration 

Except as otherwise specifically provided for in this Agreement, any matter in issue between the 
Parties as to their rights under this Agreement may be decided by arbitration provided, however, 
that the Parties have first completed a Senior Conference pursuant to Section 16.1. Any dispute 
to be decided by arbitration will be decided by a single arbitrator appointed by the Parties or, if 
such Parties fail to appoint an arbitrator within fifteen (15) days following the agreement to refer 
the dispute to arbitration, upon the application of either of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, final and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question oflaw as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedmes to apply in the enforcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Pru1y shall be otherwise responsible for its own costs incurred during the arbitration 
process. 
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16.3 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 
provincial, and local income, social insurance, health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by either 
Party shall be considered employees of the other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 

16.4 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. Tllis Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

16.5 Assignment 

(a) Except as set out below and as provided in Article 12, neither this Agreement nor 
any of the rights, interests or obligations under this Agreement may be assigned 
by either Party, including by operation of Laws and Regulations, without the prior 
written consent of the other Party, which consent shall not be unreasonably 
withheld. 

(b) The Supplier may, subject to compliance with Laws and Regulations and 
provided that there is not a Supplier Event of Default that has not been remedied, 
assign this Agreement without the consent of the Buyer to an Affiliate acquiring 
the Contract Facility; provided, however, that no such assignment by the Supplier 
or any of its successors or permitted assigns hereunder shall be valid or effective 
unless and until such Affiliate agrees with the Buyer in writing to assume all of 
the Supplier's obligations and be bound by the terms of this Agreement, and the 
arrangements and obligations of the Supplier set forth in Article 6 have been met 
in accordance with the terms of Article 6. If a valid assignment of this Agreement 
is made by the Supplier in accordance with this Section 16.5, the Buyer 
acknowledges and agrees that, upon such assignment and assumption and notice 
thereof by the assignor to the Buyer, the assignor shall be relieved of all its duties, 
obligations and liabilities hereunder. 

(c) If the Supplier assigns this Agreement to a non-resident of Canada (the 
"Assignee"), as that term is defined in the ITA, and the Buyer incurs any 
additional Taxes, at any time thereafter, solely as the result of such assigmnent, 
then payments tmder this Agreement by the Buyer shall be reduced by the amount 
of such additional or withholding Taxes and the Buyer shall remit such additional 
or withholding Taxes to the applicable taxing authorities. The Buyer shall within 
sixty (60) days after remitting such Taxes, notify the Assignee in wTiting, 
providing reasonable detail of such payment so that the Assignee may claim any 



- 94-

applicable rebates, refunds or credits from the applicable taxing authorities. If 
after the Buyer has paid such amounts, the Buyer receives a refund, rebate or 
credit on account of such Taxes, then the Buyer shall promptly remit such refund, 
rebate or credit amount to the Assignee. 

(d) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder for the balance of the Term without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth (4th) row of the table in Section 6.4(b )(i), which such assignee 
shall assume the obligations and liability of the Ontario Power Authority under 
this Agreement and be novated into this Agreement in the place and stead of the 
Ontario Power Authority (except for the Ontario Power Authority's obligation in 
Section 16.5(d)(iii) which will remain in force), provided that the assignee agrees 
in writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
of the Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7 .2(a) shall apply to the assignee 
with all necessary amendments to reflect the fonn and the manner in 
which the assignee was established; 

(ii) all ofthe representations set forth in Section 7.2 shall be deemed to be 
made by the assignee to the Supplier at the time of such assignment and 
assumption; and 

(iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section 10.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable for any obligations and liabilities of the assignee arising from any 
Buyer Event of Default. Any notice required to be given under Sections 
I 0.3 and 1 0.4(a) shall be given to the Assignee and to the Ontario Power 
Authority. The time periods in Section 10.3 shall not begin to run until 
both the Assignee and the Ontario Power Authority have been so notified. 

(e) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder from time to time throughout the Term for a 
period less than the balance of the Term (the "Assignment Period") without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth (41

h) row of the table in Section 6.4{b)(i), which such Assignee 
shall assume the obligations of the Ontario Power Authority under this Agreement 
and be novated into this Agreement in the place and stead of the Ontario Power 
Authority (except for the Ontario Power Authority's obligation in Section 
16.5(e)(iii) which will remain in force), provided that the assignee agrees in 
writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
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of the Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7 .2(a) shall apply to the Assignee 
with all necessary amendments to reflect the form and the manner in 
which the assignee was established; 

(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the Assignee to the Supplier at the time of such assignment and 
assumption; 

(iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section 10.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable to the Supplier for any obligations and liabilities of the assignee 
arising from any Buyer Event of Default. Any notice required to be given 
under Sections 10.3 and 1 0.4(a) shall be given to the assignee and to the 
Ontario Power Authority. The time periods in Section 10.3 shall not begin 
to run until both the Assignee and the Ontario Power Authority have been 
so notified; and 

(iv) upon the expiry of the Assignment Period: 

(A) this Agreement, without requiring the execution of any assigtm1ent, 
consent or other documentation of any nature, shall automatically 
revert and be assigned back to the Ontario Power Authority; 

(B) the Assignee shall remain responsible to the Supplier for all 
obligations and liabilities incurred or accrued by the assignee 
dnring the Assigrm1ent Period; and 

(C) the Ontario Power Authority, as Bttyer pursuant to the automatic 
assignment back to it, shall be deemed to be in good standing 
under this Agreement, provided that such good standing shall not 
relieve the Ontario Power Authority from any obligation to the 
Supplier pursuant to Section 16.5(e)(iii) that arose prior to the 
expiry of the Assignment Period. 

16.6 No Change of Control 

(a) The Supplier shall not permit or allow a change of Control of the Supplier, except 
with the prior written consent of the Buyer, which consent may not be 
unreasonably withheld. It shall not be unreasonable to withhold such consent if 
the change of Control will have or is likely to have, as determined by the Buyer 
acting reasonably, a Material Adverse Effect on the Supplier's ability to perform 
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its obligations under this Agreement, in which case such consent may be withheld 
by the Buyer. 

(b) For the purposes of Sections 16.6(a) and 16.7(a), a change of Control shall 
exclude a change in ownership of any shares or units of ownership that are listed 
on a recognized stock exchange, provided that such shares or units of ownership 
are not those of an entity that directly owns the Contract Facility whose special or 
sole purpose is the ownership of the Facility or the Contract Facility and other 
generation facilities under a CES Contract or other bilateral arrangements with the 
Buyer similar in nature to this Agreement. 

16.7 No Assignment or Change of Control for Specified Period 

Notwithstanding the provisions of Sections 16.5(a), 16.5(b), 16.5(c), and 16.6(a) to the contrary, 
and except as provided in Article 12, under no circumstances shall: 

(a) aoy assignment of this Agreement by the Supplier; 

(b) any change of Control in respect of the Supplier; 

(c) fifty (50%) or more of securities or ownership interests carrying votes or 
ownership interests in respect of the Supplier be directly or indirectly held, 
whether as owner or other beneficiary and other than solely as the beneficiary of 
an unrealized security interest, individually or collectively by any Person or 
Persons who, as of the date of this Agreement, did not directly or indirectly hold 
any of such securities or ownership interests in respect of the Supplier, whether as 
owner or other beneficiary and other thao solely as the beneficiary of an 
unrealized security interest, 

be permitted until the earlier of: (i) the third (3rd) anniversary of the Term Commencement Date; 
and (ii) the date that the Contract Facility has achieved the test conditions set out in Exhibit M. 
For greater certainty, a change of Control in respect of the Supplier referenced in Section 16.7(b) 
shall include a change from no Person having Control of the Supplier to any Person having 
Control of the Supplier. 

Notwithstanding the foregoing, for a period commencing on the date of this Agreement and 
ending the earlier of (i) six (6) months following the date of this Agreement aod (ii) Financial 
Closing, the Supplier may, without the Buyer's further consent, assign all (but not less than all) 
of the Supplier's interest in this Agreement to a partnership in which the Supplier holds not less 
than a fifty percent (50%) interest, provided that: (!)the Supplier shall provide the Buyer with 
written notice of any such assignment; and (2) all partners of such partnership agree with the 
Buyer in writing to be jointly aod severally liable to the Buyer for all the obligations aod 
liabilities of the Supplier hereunder. 

16.8 Survival 

The provisions of Sections 2.8(b), 4.4, 4.5, 4.6, Article 5, Article 8, Sections I 0.2, I 0.4, I 0.5, aod 
12.2(g), Article 14, Sections 15.2, 16.1, 16.2, and 16.5(c) shall survive the expiration of the Term 
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or earlier termination of this Agreement. The expiration of the Term or a termination of this 
Agreement shall not affect or prejudice any rights or obligations that have accrued or arisen 
under this Agreement prior to the time of expiration or termination and such rights and 
obligations shall survive the expiration of the Term or the termination of this Agreement for a 
period of time equal to the applicable statute oflimitations. 

16.9 Counterparts 

This Agreement may be executed in two or more counterparts, and all such counterparts shall 
together constitute one and the same Agreement. It shall not be necessary in mal<ing proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (10) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally executed copy of this Agreement. 

16.10 Additional Rights of Set-Off 

(a) In addition to its other rights of set-off under this Agreement or otherwise arising 
in law or equity, the Buyer may set off any amounts owing by the Supplier to the 
Buyer in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.IO(c), 2.3, 2.5, 2.8(b), 
2.10, 4.2, 4.4, 5.3, 10.2, 10.5, and 14.3 against any monies owed by the Buyer to 
the Supplier in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.!O(c), 2.3, 4.2, 
4.5, 4.6, 5.3, 1 0.5, and 13.3(d). 

(b) In addition to its other rights of set-off under this Agreement or otherwise arising 
in law or equity, the Supplier may set-off any amounts owing by the Buyer to the 
Supplier in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.lO(c), 2.3, 4.2, 4.5, 
4.6, 5.3, I 0.5, and 13.3(d) against any monies owed by the Supplier to the Buyer 
in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.lO(c), 2.3, 2.5, 2.8(b), 2.10, 
4.2, 4.4, 5.3, 1 0.2, 1 0.5, and 14.3. 

16.11 Rights and Remedies Not Limited to Contract 

Unless expressly provided in this Agreement, the express rights and remedies of the Buyer or the 
Supplier set out in this Agreement are in addition to and shall not limit any other rights and 
remedies available to the Buyer or the Supplier, respectively, at law or in equity. 

16.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

16.13 Further Assurances 

Each of the Parties shall, from time to time on written request of the other Party, do all such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perfmm and to more effectively implement and carry out the terms of this Agreement. The 
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Parties agree to promptly execute and deliver any documentation required by any Governmental 
Authority in connection with any termination of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

ONTARIO POWER AUTHORITY 

By: ---------------------------Name: Colin Andersen 

Title: Chief Executive Officer 

I have authority to bind the corporation I have authority to bind the corporation. 

4535027.13 

. -
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Parties agree to promptly execute and deliver any documentation required by any Governmental 
Authority in cmmection with any termination of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: 
-----------------------------

Name: GregoryM .. Vogt 

Title: President 

I have authority to bind the corporation 

4535027.13 

ONTARIO POWER AUTHORITY 

By:~-
Name~J!t~'> 
Title: Chief Executive Officer 

I have authority to bind the corporation. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
November 14, 2011 5:24 PM 
Lindsay, David (ENERGY) 
FW: Contract 

Attachments: Amended and Restated CES Contract with Greenfield South dated March 16 2009.pdf 

:J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
: ,·,:s communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: C<Jiwell, Carolyn (ENERGY) 
Sent: November 14, 2011 5:18 PM 
To: Silva, Joseph (ENERGY) 
Cc: Perun, Halyna N. {ENERGY) 
Subject: Contract 

Joseph, attached is the contract between the OP A and Greenfield South. We have asked for but have not yet 
received the various schedules to the contract. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it Is addressed. Any 
dissemination or use of this infonnation by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanenUy delete the message and all attachments. Thank you. 

1 
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Reference: Amended a11d Restated CES Contract 
Project: Gree11jield So11tlz 

PRIVILEGED AND CONFIDENTIAL 

AMENDED AND RESTATED CLEAN ENERGY SUPPLY (ARCES) CONTRACT 

Between 

GREENFIELD SOUTH POWER CORPORATION 

-and-

ONTARIO POWER AUTHORITY 

DATED as of the 12th day of April, 2005 

and am.ended and restated as of the 16th day of March, 2009 
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AMENDED AND RESTATED CLEAN ENERGY SUPPLY fARCES) CONTRACT 

· This Amended and Restated Clean Energy Supply Contract (the "ARCES 
Contract") is dated as of the 12°' day of April, 2005 and amended and restated as of the 161

h day 
of March, 2009 (the "Amendment and Restatement Date") between Greenfield South Power 
Corporation, (fomterly Greenfield 407 Power Corporation) a corporation incorporated tmder the 
laws of Ontario (the "Supplier"), and the Ontario Power Authority (the "Buyer"). The Supplier 
and the Buyer are each referred to herein as a "Party" and collectively as the "Parties". 

WHEREAS the Supplier's proposal, among others, was selected by the 
Government of Ontario following a request for proposals dated September 13, 2004, as amended, 
to solicit the long-term supply of approximately 2,500 MW of new clean generating capacity and 
demand-side projects in Ontario (the "2,500 MW RFP"); 

AND WHEREAS the Supplier and the Buyer executed a Clean Energy Supply 
Contract dated as of the 12'h day of April, 2005 (the "Original CES Contract") in order to 
formalize the long-term contractual arrangements for the Supplier to develop aod operate the 
Contract Facility, and to supply Electricity and Related Products from the Contract Facility, 
directly or indirectly, to the IESO-Administered Markets or to an End-User (as defined therein); 

AND WHEREAS, due to events of Force Majeure, the development of the 
Contract Facility has suffered extensive delays; 

AND WHEREAS the Parties wish to amend aod restate the ·Original CES 
Contract aod enter into this ARCES Contract in order to provide for amended contractual 
arrangements for the Supplier to develop aod operate the Contract Facility; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

ARTICLE 1 
DEFINITIONS 

In addition to the terms defmed elsewhere herein, the following capitalized terms shall have the 
meanings stated below when used in this Agreement: 

"2,500 MW RFP" has the meaning ascribed to it in the Recitals. 

"Adjusted Contract Capacity" or "ACC" has the meaning ascribed to it in Exhibit J. 

"Affiliate" means any Person that: (i) Controls a Party; (ii) is Controlled by a Party; or (iii) is 
Controlled by the same Person that Controls a Party. 
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"Agreement" means this ARCES Contract as it may be amended, restated or replaced from time 
to time. 

"Amendment and Restatement Date" has the meaning ascribed to it in the Recitals. 

"Ancillary Services" has the meaning ascribed to if in the IESO Market Rules. 

"Annual Average Contract Capacity" means the simple average, expressed in MW, of the 
Summer Contract Capacity and the Winter Contract Capacity. 

"Annual Operating Plan" has the meaning ascribed to it in Section 15.3(b)(ii). 

"Arbitration Panel" has the meaning ascribed to it in Exhibit K. 

"ARCES Contract" has the meaning ascribed to it in the Recitals hereto. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of the 
Income Tax Act (Canada) or that such Persons, as a matter of fact, deal with each other at a 
particular time at arm's length. 

"Assignee" has the meaning ascribed to it in Section 16.5(c). 

"Assignment Perio!}" has the meaning ascribed to it in Section 16.5(e). 

"Assumed Deemed Dispatch Payment" means an amount equivalent to the Monthly Payment 
that would have been payable by the Buyer to the Supplier or payable by the Supplier to the 
Buyer in a given Settlement Month, as the case may be, if the Contract Capacity of the Contract 
Facility had been subject to the Deemed Dispatch Option for all hours in the entire Settlement 
Month. 

"Automatic System Voltage Support" means the capability of the Contract Facility to, both 
automatically and under the direction of the IESO, respond to changes in system voltage in such 
a manner as to control these changes within an acceptable range and which requires the 
automatic or manual adjustment in production or absorption of reactive power by the Contract 
Facility. Automatic System Voltage Support shall be deemed to be provided if the requirements 
set out in Section 2. 8( d) have been met. 

"Availability" or "A V" has the meaning ascribed to it in Exhibit E. 

"Average Test Capacity" has the meaning ascribed to it in Section 15.6(d). 

"Bank Act'' means the Bank Act (Canada), as amended from time to time. 

"BTU" means British thermal unit (HHV). 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 
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"Buyer" means the Ontario Power Authority and its successors and permitted assigns. 

"Buyer Event of Default" has the meaning ascribed to it in Section 10.3. 

"Buyer Security" has the meaning ascribed to it in Exhibit G, 

"Buyer Statement'; has the meaning ascribed to it in Section 12.2(g). 

"Buyer's Website" means the website of the Buyer located at URL 
www.powerauthority.on.ca/gp or such other URL as the Buyer may notify to the Supplier from 
time to time. 

"Cancellation Notice" has the meaning ascribed to it in Exhibit G. 

"Cancelled Directed Dispatch Order", with respect to the Directed Dispatch Option, has the 
meaning ascribed to it in Exhibit G. 

"Capacity Check Test" has the meaning ascribed to it in Section 15.6(a). 

"Capacity Confirmation" has the meaning ascribed to it in Section 15.6(c). 

"Capacity Products" means any products related to the rated, continuous load-carrying 
capability of a generating facility to generate and deliver Electricity at a given time. 

"Capacity Reduction Factor" or "CRF" shall be an amount equivalent to 1.0 until, and to the 
extent, determined otherwise pursuant to Sections 15.6(e) and (f). 

"CES Contract" means· a clean energy supply contract entered into by the Ontario· Power 
Authority in accordance with the directive issued by the Ontario Minister of Energy to the 
Ontario Power Authority dated March 24, 2005. 

"Claim" means a claim or cause of action in contract, in tort, under any Laws and Regulations or 
otherwise. 

"Clean Energy Supply Contract" means aCES Contract. 

"Commercial Operation" has the meaning ascribed to it in Section 2.6(a). 

"Commercial Operation Date" means the date on which Commercial Operation is first 
attained. 

"Commercially Reasonable Efforts" means efforts which are designed to enable a Party, 
directly or indirectly, to satisfy a condition to, or otherwise assist in the consummation of, the 
transactions contemplated by this Agreement and which do not require the performing Party to 
expend any ftmds or assume liabilities, other than expenditures and liabilities which are 
reasonable in nature and amount in the context of the transactions contemplated by this 
Agreement. 

"Company Rep1·esentative" has the meaning ascribed to it in Section 15.1. 
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"Completion and Performance Security" has the meaning ascribed to it in Section 6.l(a). 

"Confidential Information" means all information that has. been identified as confidential and 
which is furnished or disclosed by the Disclosing Party and its Representatives to the Receiving 
Party and its Representatives in connection with this Agreement, whether before or after its 
execution, including all new information derived at any time from any such confidential 
information, but excluding: (i) publicly-available information, unless· made public. by the 
Receiving Party or its Representatives in a marmer not permitted by this Agreement; (ii) 
information already known to the Receiving Party prior to being furnished by the Disclosing 
Party; and (iii) information disclosed to the Receiving Party from a source other than the 
Disclosing Party or its Representatives, if such source is not subject to any agreement with the 
Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) information that is 
independently developed by the Receiving Party. · 

"Confidentiality Undertaldng'' means a confidentiality undertaking .in the form of Exhibit W. 

"Connection Agreement" means the agreement entered into by a Transmitter with the Supplier 
with respect to the connection of the Contract Facility to a Transmission System in accordance 
with the Transmission System Code and governing the terms and conditions of such connection. 

"Connection Cost Recovery Agreement" means the agreement entered into by a Transmitter 
with the Supplier with respect to the recovery of costs with respect to the connection of the 
Contract Facility to a Transmission System in accordance with the Transmission System Code. 

"Connection Costs" mean those costs which are payable by the Supplier related to the reliable 
connection of the Contract Facility to a Transmission System, a Local Distribution System, or an 
End-User Load, as applicable, as more particularly specified pursuant to the System Impact 
Assessment, Customer Impact Assessment, and Connection Impact Assessment, as applicable. 
For greater certainty, Connection Costs shall not include System Upgrade Costs. 

"Connection Point" means the electrical point or points of connection, as defined in the IESO 
Market Rules, between the Contract Facility and the IESO-Controlled Grid and as specified in 
Exhibit A. For certainty, the Connection Point is defined by reference to electrical connection 
points. 

"Contingent Support Payment" or "CSP" means the positive amount, if any, by which the 
Total Monthly Fixed Capacity Payment exceeds the Imputed Net Revenue for a Settlement 
Month, expressed in Dollars and calculated in accordance with Exhibit J. 

"Contract Capacity" means, as applicable, the Summer Contract Capacity or Winter Contract 
Capacity, expressed in MW. 

"Contract Facility" means the extent to which the Facility is used to produce the Contract 
Capacity and Related Products . 

. "Contract Facility Amendment" has the meaning ascribed to it in Section 2.l(c). 
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"Contract Heat Rate" or "CHR" means, as applicable, the Summer Contract Heat Rate or the 
Winter Contract Heat Rate, expressed in MMBTU/MWh using higher heating value. 

"Contract Year" means a twelve (12) month period during the Term which begins on the Term 
Commencement Date or an anniversary date thereof. 

"Control" means, with respect to any Person. at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of.the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise. 

"Counterparty" has the meaning ascribed to it in Exhibit L. 

"CPI". or "Consumer Price Index" means the consumer price index for "All Items" published 
or established by Statistics Canada (or its successors) ~or any relevant calendar month in relation 
to the Province of Ontario. 

"CPIIl" has the meaning ascribed to it in Exhibit J. 

"Credit Rating" means, (i) with respect to the Supplier (or tl1e Guarantor, if a Guarantee is in 
place) (A) its long-term senior unsecured debt rating (not supported by third party credit 
enhancement) or (B) the lower of its issuer or corporate credit rating, as applicable, in either case 
being the lower provided by S&P, Moody's or DBRS or any other established and reputable debt 
rating agency, agreed to by the Parties from time to time, each acting reasonably, and (ii) with 
respect to any other Person, its long-term senior unsecured debt rating or its deposit rating as 
provided by Moody's, S&P, DBRS, or, if such Person is a financial institution, Fitch IBCA, or 
any other established and reputable rating agency, as agreed to by the Parties, acting reasonably, 
from time to time. 

"Creditworthiness Value" has the meaning ascribed to it in Section 6.4(b). 

"CTG" means a combustion turbine-generator. 

"Customer Impact Assessment" means a study conducted by a Transmitter to assess the impact 
of the connection of the Contract Facility on the transmission customers in the area. 

"Day-Ahead Energy Forward Marliet" means a forward market, established under the IESO 
Market Rules or otherwise, for Electricity or for Electricity and Related Products for each hour 
of a given day, tlmt clears the day before based upon submitted bids to buy and offers to sell, and 
shall include, for purposes of this Agreement, such other mechanisms or amendments to the 
IESO Market Rules to enhance pre-dispatch scheduling and unit commitment of generators on a 
day-ahead basis. 

"DBRS" means Dominion Bond Rating Service Limited or its successors. 
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"DDO" has the meaning ascribed to it in Exhibit L. 

"Debtor" has the meaning ascribed to it in Exhibit L. 

"Deemed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Interval" or "DDI" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Deemed Shut-Down Honr" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up" or "DecmSU" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up Hour" has the meaning ascribed to it in Exhibit J. 

"Delivery Point" means the reference point determined in accordance with the IESO Market 
Rules and used for settlement purposes in the real-time markets. 

"Directed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Interval" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Directed Dispatch Order" means a Directed Dispatch Order (DA) or Directed Dispatch Order 
(LT), as applicable. 

"Directed Dispatch Order (DA)" means a daily directed dispatch order issued by the Buyer in 
the form attached as Exhibit H. 

"Directed Dispatch Order (L T)" means a long term directed dispatch order issued by the Buyer 
in the form attached as Exhibit H. 

"Directed Production Interval" has the meaning ascribed thereto in Exhibit J. 

"Directed Shut-Down Hour" is the last hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Directed Start-Up" or "DirSU" has the meaning ascribed to it in Exhibit J. 

"Directed Start-Up Hour" is the first hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Disclosing Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the Buyer or the Supplier, as applicable. 

"Discriminatory Action" has the meaning ascribed to it in Section 13.1. 
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"Disct·iminatory Action Compensation" has the meaning ascribed to it in Section 13.2. 

"Discriminatory Action Compensation Amount" has the meaning ascribed to it in 
Section 13.3(e)(i). 

"Discriminatory Action Compensation Notice" has the meaning ascribed to it m 
Section 13 .3( e )(i). 

"Dispatch Rights" has the meaning ascribed to it in Section 3.1. 

"Dispatcher" has the meaning ascribed to it in Section 3 .3. 

"Dollars", or"$" means Canadian dollars and cents. 

"Electricity" means electric energy. 

"Electricity Act" means the Electricity Act, 1998 (Ontario), as amended or replaced from time to 
time. 

"Emission Reduction Credits" means the credits associated with the amount of emissions to the 
air avoided by reducing the emissions below the lower of actual historical emissions or 
regulatory limits, including "emission reduction credits" as defined in 0. Reg. 397/01 made 
under the Environmental Protection Act (Ontario), as amended from time to time, or such other 
regulation as may be promulgated under the Environmental Protection Act (Ontario). 

"End-User" means a Person who owns or operates an End-User Load. 

"End-User Load" means a load facility which utilizes electricity supplied through a direct 
connection to the Transmission System, the Local Distribution System or the Facility. 

"Environmental and Site Plan Milestone Approvals" means all environmental and site plan 
approvals and permits necessary or appropriate for construction of the Facility to commence 
(including site preparation and installation or transportation of equipment to the site). 

"Environmental Attributes" means environmental attributes associated with a generating 
facility having decreased environmental impacts, and includes: 

(a) rights to any fungible or non-fungible attributes, whether ar1smg from the 
generating facility itself, from the interaction of the generating facility with the 
IESO-Controlled Grid or because of applicable legislation or voluntary programs 
established by Governmental Authorities; 

(b) any and all rights relating to the nature of the energy source as may be defined 
and awarded through applicable legislation or voluntary programs. Specific 
environmental attributes include ownership rights to Emission Reduction Credits 
or entitlements resulting from interaction of the generating facility with the IESO
Controlled Grid, or as specified by applicable legislation or voluntary programs, 
and the right to qualify and register these with competent authorities; and 



- 8-

(c) all revenues, entitlements, benefits, and other proceeds arising from or related to 
the foregoing. 

"EPC Contract" means the engineering, procurement and construction contract for the Contract 
Facility entered into by the Supplier and the EPC Contractor. 

"EPC Contractor" means the contractor engaged by the Supplier to perform the engineering, 
procurement and construction of the Contract Facility. 

"EPT" means Eastern Prevailing Time. 

"Equipment" has the meaning ascribed thereto in Section 2.10(b)(ii). 

"EST" means the Eastern Standard Time applicable in the IESO-Administered Markets, as set 
forth in the IESO Market Rules. 

"Event of Default" means a Supplier Event of Default or a Buyer Event of Default. 

"Expiry" has the meaning ascribed to it in Exhibit L. 

"Exposure Amounf' has the meaning ascribed to it in Exhibit G. 

"Exposure Threshold Amount" has the meaning ascribed to it in Exhibit G. 

"Facility" means the generation facility to be developed, constructed, owned, and operated by 
the Supplier, as described in Exhibit A hereto. 

"Final Capacity Check Test" has the meaning ascribed to it in Section 15.6(f). 

"Financial Closing" means the first date on which drawdown is permissible under the credit 
facility for the financing of the Contract Facility or, in the event that financing of the Contract 
Facility does not include a credit facility, the first date on which funding is otherwise available 
and dedicated for the fmancing of the Contract Facility. 

"Financial Indicators" means the Tangible Net Worth and the Credit Rating. 

"FIPP A" means the Freedom of Information and Protection of Privacy Act (Ontario), as 
amended or supplemented from time to time. 

"FIPPA Records" has the meaning ascribed to it in Section 8.5. 

"Fitch IBCA" means Fitch IBCA, Duff & Phelps, a division of Fitch Inc., or its successors. 

"Force Majeure" has the meaning ascribed to it in Section 11.3. 

"Force Majeure Available Capacity" has the meaning ascribed to it in Exhibit J. 

·"Force Majeure Capacity Reduction Factor" or "FMCRF" has the meaning ascribed to it in 
Exhibit J. 
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"Force Majeure Outage Capacity" or "FMOC" has the meaning asc1ibed to it in Exhibit J. 

"Force Majeure Outage Hour" or "FMOH" has the meaoing ascribed to it in Exhibit J. 

"Further Capacity Check Test" has the meaning ascribed to it in Section 15.6(d). 

"Future Contract Related Products" means all Related Products that relate to the Contract 
Capacity and that were not capable of being traded by the Supplier in the IESO-Administered 
Mark_ets or other markets on or before the date of this Agreement, but shall not include steam and 
hot water produced by the Contract Facility. 

"GAAP" means Canadian or U.S. generally accepted accounting principles approved or 
recommended from time to time by the Canadian Institute of Chartered Accountants or the 
Financial Accounting Standards Board, as applicable, or any successor institutes, applied on a 
consistent basis. 

"Gas" means natural gas as supplied by pipeline. 

"Gas Cancellation Amount" or "GCArn" has the meaning ascribed to it in Exhibit J. 

"Gas Cancellation Price" or "GCP d" has the meaoing ascribed to it in Exhibit J. 

"Gas Cancellation Volume" or "GCV d, has the meaning ascribed to it in Exhibit J. 

"Gas Price" or "GP d'' means either Gas Price (DA) or Gas Price (LT), as applicable. 

"Gas Price (DA)" or "GP(DA)d'' means the "day-ahead" price of natural gas applicable for day 
"d", determined in accordance with the Gas Price Index (DA), and converted from US dollars 
per MMBTU into Dollars per MMBTU as follows: the Gas Price (DA) applicable during each 
day "d'', which is posted on the Gas Price Index (DA) on day "d-1" (which for purposes of the 
Gas Price Index (DA) shall be the last Business Day prior to day "d") will be converted from US 
dollars to Dollars utilizing the Bank of Canada noon spot exchange rate between US dollars and 
Dollars on day "d-1". 

"Gas Price (L T)" or "GP(LT)d'' means the "long-term" price of natural gas applicable for day 
"d", in Dollars per MMBTU, determined in accordance with Exhibit G. 

"Gas Price Index (DA)'' means the Union Dawn Daily Spot Gas Price Index (day ahead) 
administered by NGx. 

"Gas Price Redetermination Date" has the meaning ascribed to it in Section l.lO(c). 

"Gas Provider" has the meaning ascribep to it in Exhibit G. 

"Gas Sale Transaction Costs" or "GSTC" has the meaoing ascribed to it in Exhibit J. 

"Good Engineering and Operating Practices" means any of the practices, methods and 
activities adopted by a significant portion of the North American electric utility industry as good 
practices applicable to the design, building, and operation of generation facilities of similar type, 
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size and capacity or any of the practices, methods or activities which, in the exercise of skill, 
diligence, prudence, foresight and reasonable judgement by a prudent generator in light of the 
facts known at the time the decision was made, could reasonably have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety, expedition and Laws and Regulations. Good Engineering and Operating 
Practices are not intended to be limited to the optimum practices, methods or acts. to the 
exclusion of all others, but rather are intended to delineate acceptable practices, methods, or acts 
generally accepted in the North American electric utility industry. Without limiting the 
generality of the foregoing and in respect of the operation of the Contract Facility, Good 
Engineering and Operating Practices include making Commercially Reasonable Efforts to ensure 
that: 

(a) adequate materials, resources and supplies, including fuel, are available to meet 
t)le Contract Facility's needs under reasonable conditions and reasonably 
anticipated abnormal conditions; 

(b) sufficient operating personnel are available and are adequately experienced and 
trained to operate the Contract Facility properly, efficiently and talcing into 
account manufacturers' guidelines and specifications and are capable of 
responding to abnormal conditions; 

(c) preventative, routine and non-routine maintenance and repairs are performed on a 
basis that ensures reliable long-term and safe operation and taking into account 
manufacturers' recommendations and are performed by knowledgeable, trained 
and experienced personnel utilising proper equipment, tools and procedures; and 

(d) appropriate monitoring and testing is done to ensure equipment is functioning as 
designed and to provide assurance that equipment will ftmction properly under 
both normal and abnormal conditions. 

"Government of Canada" means Her Majesty the Queen in right of Canada. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, c·ommission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule
malcing entity, having jurisdiction in the relevant circumstances, including the IESO, the OEB, 
the Electrical Safety Authority, and any Person acting under the authority of any Governmental 
Authority, but excluding the Ontario Power Authority. 

"GST" means the goods and services tax exigible pursuant to the Excise Tax Act (Canada), as 
amended from time to time. 

"Guarantee" has the meaniug ascribed to it in Section 6.4(a). 

"Guaranteed Obligations" has the meaning ascribed to it in Exhibit D. 
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"Guarantor" has the meaning ascribed to it in Section 6.4(a). 

"HHV" means higher heating value. 

"HOEP" or "Hourly Ontario Energy Price" has the meaning provided to it in the !ESO Market 
Rules, and expressed in Dollars per MWh. 

"IBC Forms 4042 and 4047" means Insurance Bureau of Canada Forms 4042 and 4047, as each 
may be amended or replaced from time to time. 

"IE Certificate" has the meaning ascribed to it in Section 2.6(a)(i). 

"IESO" means the Independent Electricity System Operator established under Part II of the 
Electricity Act, or its successor. 

"IESO-Administered Markets" has the meaning ascribed to it by the IESO Market Rules. 

"IESO-Controlled Grid" has the meaning ascribed to it by the IESO Market Rules. 

"IESO Market Rules" means the rules governing the IESO-Controlled Grid and establishing 
and governing the IESO-Adrninistered Markets, together with all market manuals, policies, and 
guidelines issued by the IESO, all as amended or replaced from time to time. 

"Imputed Gross Energy Market Revenue" or "IGEMR" is the total gross revenue deemed to 
be earned by the Supplier for the Contract Facility for a Settlement Month, as calculated in 
accordance with Exhibit J. 

"Imputed Net Revenue" or "INR'' means, for a Settlement Montl1, the Imputed Gross Energy 
Market Revenue less the Imputed Variable Energy Cost, as calculated in accordance with Exhibit 
J. 

"Imputed Production" or "IP" means, for a specified period within the Term, the aggregate 
amount of Electricity, expressed in MWh, imputed to be produced by the Contract Facility in 
accordance with Exhibit J. 

"Imputed Production Hour" or "IPH" is a Directed Dispatch Hour or Deemed Dispatch Hour, 
as applicable. 

"Im puled Production Interval" or "IPI" is a Directed Dispatch Interval or Deemed Dispatch 
Interval, as applicable. 

"Imputed Shut-Down Hour" is a Directed Shut-Down Hour or a Deemed Shut-Down Hour, as 
applicable. 

"Imputed Start-Up" or "ISU" has the meaning ascribed to it in Exhibit J. 

"Imputed Start~Up Hour" is a Directed Start-Up Hour or a Deemed Start-Up Hour, as 
applicable. 
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"Imputed Variable Energy Cost" or "IVEC" means the total Variable Energy Cost in relation 
to the Imputed Production as calculated in accordance with Exhibit J. 

"including" means "including, without limitation". 

"lndemnifiable Loss" has the meaning ascribed to it in Section 14.3. 

"Indemnitccs" has the meaning ascribed to it in Section 14.3. 

"Independent Engineer" has the meaning ascribed to it in Section 2.6(c). 

"Insolvency Legislation" means the Bankruptcy and Insolvency Act (Canada), the Winding Up 
and Restructuring Act (Canada) and the Companies' Creditors Arrangement Act (Canada) and 
the bankruptcy, insolvency, creditor protection or similar laws of any other jurisdiction 
(regardless of the jurisdiction of such application or competence of such law), as they may be 
amended from time to time. 

"Interest Rate" means the annual rate of interest established by the Royal Bank of Canada or its 
successor, from time to time, as the interest rate it will charge for demand loans in Dollars to its 
commercial customers in Canada and which it designates as its "prime rate" based on a year of 
365 or 366 days, as applicable. Any change in such prime rate shall be effective automatically 
on the date such change is announced by the Royal Bank of Canada. 

"IPIH" has the meaning ascribed to it in Exhibit J. 

"ITA" means the Income Tax Act (Canada), as amended from time to time. 

"kV" means kilovolts. 

"kW' means kilowatt. 

"KWh" means kilowatt hour 

"Laws and Regulations': means: 

(a) applicable Canadian federal, provincial or municipal laws, orders-in-council, by
laws, codes, rules, policies, regulations and statutes; 

(b) applicable orders, decisions, codes, judgments, injunctions, decrees, awards and 
writs of any court, tribunal, arbitrator, Governmental Authority or other Person 
having jurisdiction; 

(c) applicable rulings and conditions of any licence, permit, certificate, registration, 
authorization, consent and approval issued by a Governmental Authority; 

(d) any requirements under or prescribed by applicable common law; and 

(e) the IESO Market Rules, as well as any manuals or interpretation bulletins issued 
by the IESO from time to time that are binding on the Supplier. 
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"Letter of Credit" means one or more irrevocable and unconditional standby letters of credit 
issued by a financial institution and respect of which there is not a Negative Outlook or other 
Material Adverse Effect and listed in either Schedule I or II of the Bank Act (Canada) or such 
otl1er financial institution and having a minimum Credit Rating of (i) A- with S&P, (ii) A3 with 
Moody's, (iii) A (low) with DBRS, or (iv) A- with Fitch IBCA, in substantially the form 
attached as Exhibit C or in a form acceptable to the Buyer, acting reasonably, and otl1erwise 
conforming to the provisions of Section 6.3. 

"Locational Marginal Pricing" or "LMP" means the form of pricing of Electricity, as 
determined and modified by the IESO from time to time, to be considered and implemented by 
the IESO, if at all, based upon a non-uniform, real-time, price of Electricity at each point, node, 
zone or other price reference location on tl1e JESO-Controlled Grid and having the effect that 
such real-time prices reflect the costs of transmission congestion. 

"Long Term Operating Plan" has the meaning ascribed to it in Section 15.3(b)(i). 

"Market Price" means the spot price per MWh for Electricity in the IESO-Administered 
Markets applicable to the class of generator to which the Supplier belongs in accordance with the 
IESO Market Rules. 

"Marl{et Settlement Charges" means all market settlement amounts and charges described in 
Chapter 9 of the IESO Market Rules. 

"Material Adverse Effect" means any change (or changes talcen together) in, or effect on, the 
affected Person that materially and adversely affects the ability of such Person to perfonn its 
obligations hereunder, where such Person is a Party, or whether or not such Person is a Party, 
any change tlmt materially and adversely affects the business or financial prospects of such 
Person, including a Negative Outlook with respect to such Person, or the ability of such Person 
to carry out obligations contemplated hereunder, including witl1out limitation obligations under a 
guarantee or a letter of credit. 

"Max Incrementy'' has the meaning ascribed to it in Exhibit J. 

"Maximum Guarantee Amount" has the meaning ascribed to it in Exhibit D. 

"Metering Plan" means a report that is provided by the Supplier to the Buyer and that (a) 
verifies that tl1e revenue-quality interval meters conform with Measurement Canada Regulations, 
and (b) provides all required information, and equipment specifications needed to permit the 
Buyer to remotely access, verify, adjust, and/or total revenue meter readings to accurately 
calculate the generator output at tl1e Delivery Point net of any Station Service Loads, and which 
is updated promptly, and, in any event, within ten (1 0) Business Days after any change to the 
metering installation occurs. 

"Milestone Dates" means those dates set forth in the second column of the table contained in 
Exhibit F, with respect to the attainment of the corresponding Milestone Events set out in the 
first column of the table contained in Exhibit F. 
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"Milestone Events" means those events set forth in the first column of the table contained in 
Exhibit F which are considered critical by the Parties for the timely construction, financing, 
completion and operation of the Contract Facility, and which are to be completed by the 
corresponding Milestone Dates. 

"MMBTU" means one million BTUs. 

"Monthly Payment" has the meaning ascribed to it in Section 4.2, 

"Moody's" means Moody's Investors Service, Inc. or its successor. 

"MW'' means megawatt. 

"MWh" means megawatt hour. 

"Nameplate Capacity" means the rated, continuous load-carrying capability, expressed in MW, · 
of the Facility to generate and deliver Electricity at a given time as set out in Exhibit B, and 
which includes the Contract Capacity. 

"Negative Interval Net Revenue Recapture" or "NINRR" has the meaning ascribed to it in 
ExhibitJ. 

"Negative Outlook" means, with respect to any credit rating agency providing a Credit Rating 
for purposes of this Agreement, a potential or threatened downgrade to the Credit Rating of any 
Person and, with respect to any financial institution providing a Letter of Credit, any material 
deterioration of any of the Financial Indicators, or other material adverse effect, with respect to 
such financial institution such that the Buyer has grounds for believing that the Letter of Credit 
may not be honoured if and when the Buyer seeks to daily draw ·upon it. 

"Net Revenue Requirement" or "NRRy'' means the amount, expressed in Dollars per MW
montb for any given Settlement Month, as set out in Exhibit B as being applicable for such 
month, and subject to indexation as set out in Exhibit J. 

"Net Revenue Requirement Indexing Factor" or "NRRIF" has the meaning ascribed to it in 
Exhibit J. 

"New Agreement" means a new agreement substantially in the form of this Agreement, which is 
to be entered into with a Secured Lender who is at Arra's Length with the Supplier or a Person 
identified by such Secured Lender following termination of this Agreement, as set out in Section 
12.2(g). 

"NGx" means the Natural Gas Exchange of the Toronto Stock Exchange, or its successor. 

"Notice of Discriminatory Action" has the meaning ascribed to it in Section 13.3(a). 

"Notice of Dispute" has the meaning ascribed to it in Section 13.3(b). 

"NRRn" has the meaning ascribed to it in Exhibit J. 



- 15-

"O&M Cost" or "O&M" means the costs required to operate and maintain the Contract Facility, 
as set out in Exhibit B, as adjusted fi·om time to time in accordance with Exhibit J. 

"O&My" and "O&My_1" mean the O&M Costs for Contract Year "y" and "y-1", respectively. 

"OEB" means the Ontario Energy Board, or its successor. 

"Ontario Emissions Trading Program" or "OETP" means the Ontario Emissions Trading 
Program operating under Regulation 397/01 of the Environmental Protection Act (Ontario). 

"Original CES Contract" has the meaning ascribed to it in the Recitals. 

"Other Suppliers" means all of the other suppliers that have with the Buyer a CES Contract or 
other bilateral arrangements with the Buyer similar in nature to this Agreement or to a CES 
Contract. 

"Outage" means the removal of equipment from service, unavailability for connection of 
equipment or temporary de-rating, restriction of use or reduction in performance of equipment 
for any reason, including to permit the performance of inspections, tests, repairs or maintenance 
on equipment, which results in a partial or total interruption in the ability of the Contract Facility 
to malce the Contract Capacity available and deliver the Electricity from the Contract Facility. 
For greater certainty, in the event that the capacity of the Facility is de-rated, the amount by 
which such capacity is reduced shall be deemed to first reduce the Supplier's Capacity, with any 
excess of the reduction of the capacity over the Supplier's Capacity then being deemed to reduce 
the Contract Capacity. 

"Outage HOEP" or "OHOEP" has the meaning ascribed to it in Exhibit J. 

"Outage Hours" means the duration, expressed in hours, of any Outages. 

"Party" means each of the Supplier and the Buyer, and the Supplier and the Buyer are 
collectively referred to as the "Parties". 

"Payment Date" has the meaning ascribed to it in Section 5.3. 

"Person" means a natural person, firm, trust, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any ldnd. 

"Planned Outage" means an Outage which is planned and intentional, and has been disclosed to 
the Buyer pursuant to Section 15.3(b)(ii)(B) or Section l5.3(b)(iv). 

"Pre-Dispatch Price" means the pre-dispatch price for Electricity, being the hourly price 
determined from the Pre-Dispatch Schedule for a specified number of hours in advance of 
clearing of the Real-Time Market, as determined by the IESO-Administered Markets. 

"Pre-Dispatch Schedule" has the meaning ascribed to it in the IESO Market Rules. 
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"Preliminary Notice" has the meaning ascribed to it in Section 13.3(a). 

"Price Evolution Event" has the meaning ascribed to it in Section 1.8(b). · 

"Price Unavailability Event" has the meaning ascribed to it in Section 1.9(b). 

"Priority Electrical Zone" means an electrical area identified as a Priority Electrical Zone in 
Appendix 0 of the 2,500 MW RFP. 

"Proposal" means the proposal submission made by the Supplier in response to the 2,500 MW 
RFP in respect of constructing and developing the Contract Facility and which was selected by 
the Ontario Power Authority, and all clarifications in respect of such Proposal provided by the 
Supplier in writing as requested by or on behalf of the Ontario Power Authority from time to 
time in accordance with the 2,500 MW RFP prior to the date of this Agreement. 

"PST" means the Ontario provincial sales tax exigible under the Retail Sales Tax Act (Ontario), 
as amended from time to time. 

"Real-Time Market" has the meaning ascribed to it in the IESO Market Rules. 

"Receiving Party", with respect to Confidential Information, is the Party receiving Confidential 
Information and rnay be Buyer or the Supplier, as applicable. 

"Records" means any recorded information in any form: (a) provided by the Buyer to the 
Supplier, or provided by the Supplier to the Buyer, for purposes of this Agreement, or (b) created 
by the Supplier in the performance of this Agreement. 

"Related Products" means all Capacity Products, Ancillary Services, transmission rights, any 
Environmental Attributes, and any other products or services that may be provided by the 
Contract Facility from time to time (including steam and hot water produced by the Contract 
Facility), that may be traded in the IESO-Administered Markets or other markets, or otherwise 
sold, and which shall be deemed to include products _and services for which no market may exist, 
such as capacity reserves. 

"Replacement Guarantee" has the meaningascribed to it in Section 6.4(c). 

"Replacement Price" has the meaning ascribed to it in Sections 1.7(b)(i) and 1.8(b)(i), as 
applicable. 

"Replacement Provision(s)" has the meaning ascribed to it in Sections 1.7(b)(ii), 1.9(b) and 
1.1 0( d), as applicable. 

"Reportable Events" means any one or more of the following: 

(a) obtain regulatory approvals, including municipal site plan approvals and 
environmental permitting, to allow construction to commence for the Contract 
Facility; 
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(b) completion of connection assessments, including receipt of approvals from the 
IESO, and the Transmitter as applicable; 

(c) execution of the EPC Contract in respect of the Contract Facility; 

(d) Financial Closing in respect of the Contract Facility; 

(e) ordering of major equipment for the Contract Facility; 

(f) delivery of major equipment for the Contract Facility; 

(g) commencement of construction of the Contract Facility; 

(h) connection of the Contract Facility to the Transmission System; 

(i) testing and commissioning of the Contract Facility; and 

(j) Commercial Operation. 

"Reported Outage Availability Capacity" has the meaning ascribed thereto in Exhibit J. 

''Representatives" means a Party's directors, officers, employees, auditors, consultants 
(including economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case of the Buyer, shall include without limitation any Person from time to time appointed as 
the Dispatcher, and the agents and advisors of such Persons. While the Buyer is the Ontario 
Power Authority, this definition shall also include the Government of Ontario, the IESO, and 
their respective directors, officers, employees, auditors, consultants (including economic and 
legal advisors), contractors and agents. 

"Request" has the meaning ascribed to it in Exhibit K. 

"Revenue Sharing Payment" or "RSP" means the positive amount, if any, by which the 
Imputed Net Revenue exceeds the Total Monthly Fixed Capacity Payment, expressed in Dollars, 
and calculated in accordance with Exhibit J. 

"RFCRP" has the meaning ascribed to it in Exhibit J. 

"RFFC" has the meaning ascribed to it in Exhibit J. 

"ROC" or "Reported Outage Capacity" has the meaning ascribed to it in Exhibit J. 

"ROH" or "Reported Outage Hour" has the meaning ascribed to it in Exhibit J. 

"Rules" has the meaning ascribed to it in Exhibit K. 

"S&P" means the Standard and Poors Rating Group (a division of McGraw-Hill Inc.) or its 
successors. 

"Secured Lender" means a lender under a Secured Lender's Security Agreement. 



- 18-

"Secured Lender's Security Agreement" means an agreement or instrument, including a deed 
of trust or similar instrument securing loans, notes, bonds or debentures or other indebtedness, 
liabilities or obligations, containing a charge, mmtgage, pledge, security interest, assigrunent, 
sublease, deed of trnst or similar instrument with respect to all or any part of the Supplier's 
Interest granted by the Supplier that is security for any indebtedness, liability or obligation of the 
Supplier, together with any amendment, change, supplement, restatement, extension, renewal or 
modification thereof. 

"Senior Conference" has the meaning ascribed to it in Section 16.1. 

"Settlement Month" has the meaning ascribed to it in Section 5.2, provided that if the remaining 
Term is less than one calendar month, the Settlement Month shall be the remaining Term of this 
Agreement. 

"Start-Up Costs" or "SUCd" means the costs to start up the Contract Facility as required by this 
Agreement, and calculated, with respect to day "cf', as the number of MMBTU per start-up set 
out in Exhibit B multiplied by the Gas Price. · 

"Statement" has the meaning ascribed to it in Section 5 .2. 

"Station Service Loads" means energy consumed to power the on-site maintenance and 
operation of generation facilities but excludes energy consumed in association with activities 
which could be ceased or moved to other locations without impeding the normal and safe 
operation of the Contract Facility. 

"Sum" has the meaning ascribed thereto in Section 10.2(e)(i). 

"Summer Contract Capacity" means that portion of the Nameplate Capacity set out in Exhibit 
B, and expressed in MW, as being applicable for the calendar months of May through October, 
inclusive. 

"Summer Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed in 
MMBTUIMWh using higher heating value, as being applicable for the calendar months of May 
through October, inclusive. 

"Supplier" means Greenfield South Power Corporation, and, subject to Section 16.5, includes 
any successor to Greenfield South Power Corporation resulting from any merger, arrangement or 
other reorganization of or including Greenfield South Power Corporation or any continuance 
1mder the laws of another jurisdiction or permitted assignee. 

"Supplier Event of Default" has the meaning ascribed to it in Section 1 0.1. 

"Supplier lndcmnitees" has the meaning ascribed thereto in Section 14 .6( c). 

"Supplier Non-acceptance Notice" has the meaning ascribed to it in Section 13 .3(e). 

"Supplier's Capacity" means that amount of capacity, expressed in MW, set out in Exhibit B 
that is equivalent to the Nameplate Capacity less the Contract Capacity. 
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"Supplier's Interest" means the right, title and interest of the Supplier in or to the Contract 
Facility and this Agreement, or any benefit or advantage of any of the foregoing. 

"Suppliers" has the meaning ascribed to it in Exhibit K. 

"System Impact Assessment" means a study conducted by the IESO pursuant to section 6.1.5 of 
Chapter 4 of the IESO Market Rules, to assess the impact of a new connection of the Contract 
Facility to the IESO-Control!ed Grid, or of the modification of an existing connection of the 
Contract Facility to the IESO-Controlled Grid on the reliability of the integrated power system. 

"System Upgrade Costs" means all costs for facilities incuned by Transmitters or Local 
Distribution Companies and invoiced to the Supplier, in relation to System Upgrades, and which 
may include design, engineeling, procurement, construction, installation and commissioning 
costs, as determined in accordance with the Transmitters' or Local Distribution Companies' 
respective policies and procedures and by the OEB, if necessary, and as amended pursuant to 
Section 2.3(e). For greater certainty, System Upgrade Costs shall not include Connection Costs. 

"System Upgrades" means all additions, improvements, and upgrades to the Transmission 
System and Local Distribution System to be built by a Transmitter or LDC that are (or will be) 
detennined to be required to ensure the reliable delivery of Electricity from new generating 
capacity to loads in the Proyince of Ontario. 

"Tangible Net Worth" means in respect of the Supplier or a Guarantor, at any time and without 
duplication, an amount determined in accordance with GAAP, and calculated as (a) the 
aggregate book value of all assets, minus (b) the aggregate book value of all liabilities, minus (c) 
the sum of any amounts shown on account of patents, patent applications, service marks, 
industrial designs, copyrights, trade marks and trade names, and licenses, prepaid assets, 
goodwill and all other intangibles. 

"Taxes" means all ad valorem, property, occupation, severance, production, transmission, utility, 
gross production, gross receipts, sales, use, excise and other taxes, governmental charges, 
licenses, permits and assessments, other than (i) GST and PST and (ii) taxes based on profits, net 
income or net worth. 

"Term" has the meaning ascribed to it in Section 9.l(b). 

"Term Commencement Date" has the meaning ascribed to it in Section 9.l(b). 

"Termination Date" means the date on which this Agreement terminates as a result of an early 
termination of this Agreement in accordance with this Agreement. 

"Termination Notice" has the meaning ascribed to it in Exhibit L. 

"Test Protocol" has the meaning ascribed thereto in Section 15.6(a). 

"Total Monthly Fixed Capacity Payment" or "TMFCPm" means the total monthly fixed 
capacity payment applicable to the Contract Facility for a Settlement Month, expressed in$, and 
calculated in accordance with Exhibit J. 
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"Transmission System" means a system for conveying Electricity at voltages of more tlian 50 
kV and includes any structures, equipment or other things used for that purpose. 

"Transmission System Code" means the code approved by the OEB and in effect from time to 
time, which, among other things, sets the standards for a Transmitter's existing Transmission 
System and for expanding the Transmitter's transmission facilities in order to connect new 
customers to it or acco=odate increase in capacity or load of existing customers. 

"Transmitter" means a Person licensed as a "transmitter" by the OEB in connection with a 
Transnrission System. 

"Variable Energy Cost" means the amount calculated on a daily basis in accordance with 
Exhibit J, and which is abbreviated as "VEC/'. 

"Winter Contract Capacity" means that portion of the Nameplate Capacity, expressed in MW, 
set out in Exhibit B, as being applicable for the calendar months of November through April, 
inclusive. 

"Winter Contract Heat Rate" means the heat rate expressed in MMBTU/MWh using higher 
heating value, as set out in Exhibit B, as being applicable for the calendar months of November 
through April, inclusive. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
Exhibit B 
Exhibit C 
ExhibitD 
ExhibitE 
ExhibitF 
Exhibit G 
ExhibitH 
Exhibit I 
ExhibitJ 
ExhibitK 
Exhibit L 
ExhibitM 
ExhibitN 
Exhibit 0 
ExhibitP 
ExhibitQ 
ExhibitR 
ExhibitS 
Exhibit T 
Exhibit U 
ExhibitV 

Su=ary of Contract Facility 
·Contract Capacity, Net Revenue Requirement, and Other Stated Variables 
Form of Irrevocable Standby Letter of .Credit 
Form of Guarantee 
Determination of Availability 
Milestone Events and Milestone Dates for the Contract Facility 
Dispatch Options 
Form of Directed Dispatch Order 
Form of Force Majeure Notice 
Calculation of CSP and RSP 
Arbitration Procedures Applicable to Sections 1.6 to 1.10 inclusive 
Form of Buyer Guarantee to Support Directed Dispatch (L T) 
Section 16.7 Test Conditions 
Form of Acknowledgement of Secured Lender's Rights 
Form of Quarterly Progress Reports 
[Intentionally Deleted] 
Form of Long Term Operating Plan 
Form of Annual Operating Plan 
Form of Certificate of Liability Insurance 
Form of Certificate of Property Insurance 
Form of Supplier's Certificate for Commercial Operation 
Form of Company Representative Notice 

• 



Exhibit W 
Exhibit X 
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Form of Confidentiality Undertaking 
Form of Certificate of Independent Engineer 

Exhibits I, 0, Q, R, S, T, U, V, W and X reflect the corresponding fmms appearing on the 
Buyer's Website as at the Amendment and Restatement Date. The Supplier acknowledges and 
agrees that the Buyer may, at any time and from time to time after the date hereof, acting 
reasonably, without notice to the Supplier, amend or replace each such form of certificate, notice 
or report, and post such amended or replacement form on the Buyer's Website, and thereafter 
such amended or replaced form as it appears on the Buyer's Website shall replace and shall be 
used by the Supplier or the Buyer, as the case may be, in the stead of the then current form. It 
shall be the responsibility of the Supplier to ensure that the latest draft of the relevant form, as 
posted on the Buyer's Website, is used. 

1.3 Headings and Table of Contents 

The inclusion of headings and a table of contents in this Agreement are for convenience of 
reference only and shall not affect the construction or interpretation of this Agreement 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words in1porting gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Dollars. 

1.6 IESO Market Rules and Statutes 

(a) Unless otherwise expressly stipulated, any reference in this Agreement to the 
IESO Market Rules or to a statute or to a regulation or rule promulgated under a 
statute or to any provision of a statute, regulation or rule shall be a reference to 
the IESO Market Rules, statute, regulation, rule or provision as amended, re
enacted or replaced from time to time. In the event of any conflict or 
inconsistency with the IESO Market Rules and the terms of this Agreement, the 
IESO Market Rules shall govem to the extent of such conflict or inconsistency. 

(b) To the extent that there is a change in the IESO Market Rules following the date 
hereof, such that the Supplier's economics as contemplated hereunder after the 
introduction of such change do not substantially reflect the Supplier's economics 
as contemplated hereunder prior to the introduction of such change, then: 

(i) either Party shall notify the other Party promptly and, in any event, within 
ten (10) Business Days upon becoming aware of the consequences of such 
change; 
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(ii) the Parties and, at the Buyer's discretion, those Other Suppliers who are 
required by the Buyer to participate, shall engage in good faith 
negotiations to amend this Agreement and the respective agreements of 
those Other Suppliers on the basis that such amendments together with the 
change in the IESO Market Rules will substantially reflect the economics 
as contemplated hereunder of the Supplier and, at the Buyer's discretion, 

. those Other Suppliers, prior to the introduction of such change in the IESO 
Market Rules; and 

(iii) if the Parties fail to reach agreement on the amendments described in 
Section 1.6(b)(ii) within sixty (60) days after the change in the IESO 
Market Rules became effective, the matter shall be determined by 
mandatory and binding arbitration, from which there shall be no appeal, 
with such arbitration(s) to be conducted in accordance with the procedures 
set out in Exhibit K. However, if the Supplier fails to participate in such 
arbitration, the Supplier acknowledges that it waives its right to participate 
in such arbitration, which shall nevertheless proceed, and the Supplier 
shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such 
award of the Arbitration Panel set out in Section 1.6(c)(iii). 

· (c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.6(b )(iii); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel made pursuant to Section l.6(b)(iii); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.6(b )(iii), where the Supplier failed to pru1icipate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date that the change in the IESO Market Rules becarne effective. · 

(d) This Section 1.6 shall not apply to the circumstances addressed in Sections 1.7, 
1.8, 1.9, and 1.10, or 2.12. 

1. 7 Introduction of the Day-Ahead Energy Forward Marl,et 

(a) If (i) the IESO has made an announcement that the Day-Ahead Energy Forward 
Market is likely to be opened within the succeeding twelve (12) calendar months, 
and (ii) the amendments to the IESO Market Rules for the Day-Ahead Energy 
Forward Market have been substantially developed by the IESO, the Buyer shall 
propose a Replacement Price and Replacement Provision(s), based on Sections 
1.7(b) and 1.7(c), to the Supplier and, at the Buyer's discretion, those Other 
Suppliers who are required by the Buyer to participate. If the Parties are unable to 
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agree on the Buyer's proposal or that of the Supplier or any of those Other 
Suppliers, as the case may be, within sixty (60) days after the date the Day-Ahead 
Energy Forward Market is opened for operation in Ontario, then the Replacement 
Price and the Replacement Provision(s), as applicable, shall be determined by 
mandatory and binding arbitration, from which there shall be no appeal, with such 
arbitration(s) to be conducted in accordance with the procedures set out in Exhibit' 
K. However, if the. Supplier fails to participate in such arbitration, the Supplier 
acknowledges that it waives its right to participate in such arbitration, which shall 
nevertheless proceed, and the Supplier shall be bound by the award of the 
Arbitration Panel and the subsequent amendments to this Agreement made by the 
Buyer to implement such award of the Arbitration Panel set oue in Section 
1.7(d)(iii). 

(b) For purposes of Section 1.7(a), the Replacement Price and the Replacement 
Provision(s) will be based on the following principles, with such modifications to 
take effect from and after the date set out in Section 1.7(d): 

(i) in Exhibit J, all references to HOEP will be replaced with an hourly 
Electricity price established under the Day-Ahead Energy Forward Market 
(the "Replacement Price"), and 

(ii) in Exhibit J, all references to Imputed Start-Up Hour and Imputed Shut
Down Hour shall continue, but shall be modified (the "Replacement 
Provision(s)") by using information or prices made available under the 
Day-Ahead Energy Forward Market to deem an operating pattern for a 
facility with the attributes as set out in this Agreement that emulates a 
facility's commitroent to maximize deemed operation during hours of 
positive Imputed Net Revenue and minimize deemed operation during 
hours of negative Imputed Net Revenue, with due consideration for 
compensatory market-based payments that may be made available to such 
generators to offset incurred but non-recovered costs. 

(c) For purposes of Section 1.7(a), the following additional principles shall apply in 
Exhibit J if the Day-Ahead Energy Forward Market is opened for operation: 

(i) Start-Up Costs shall continue to be imputed for only one (1) Deemed 
Start-Up or Directed Start-Up per day in accordance with Exhibit J; 

(ii) the Contract Facility shall continue to be deemed to commence and cease 
operation based on an Imputed Start-Up Hour and Imputed Shut-Down 
Hour as determined in accordance with the provisions of Section 1.7(b)(ii) 
above; and 

(iii) any amendments to this Agreement to accommodate the opening of the 
Day-Ahead Energy Forward Market as contemplated by this Section 1.7 
shall be made on the basis that the economic effect of such amendments 
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substantially reflect the Supplier's economics as contemplated hereunder 
prior to tl1e introduction of the Day-Ahead Energy Forward Market. 

(d) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.7(a); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section 1.7(a); or 

(iii) by an amendment prepared· by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1 .7(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after ilie date the Day-Ahead Energy Forward Market was opened for operation in 
Ontario. 

{e) Until such time as iliis Agreement is amended in accordance with Section 1.7(d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, and all 
references to HOEP shall continue, and payments of CSP and RSP shall continue 
to be made until such time, provided ilia! all such payments shall be subject to 
recalculation and readjustment as a result of the agreement or award set out in 
Section 1.7(d), and any Party owing monies to fue other pursuant to such 
recalculation shall pay, within ten (1 0) Business Days after receipt of an invoice 
from ilie other Party, such monies owing together with interest at the Interest 
Rate, calculated daily, from and including fue time such payments were due to the 
date of payment thereof. If Pre-Dispatch Prices are not applicable in ilie context 
of ilie Day-Ahead Energy Forward Market, then all references in Stage III of 
Exhibit J to Pre-Dispatch Prices and their use in determining Imputed Start-Up 
Hours and Imputed Shut-Down Hours shall be deleted. 

1.8 Evolution of the IESO-Administered Markets 

(a) If (i) the IESO or the Government of Ontario have made an announcement with 
the effect that a Price Evolution Event is likely to occur wifuin the succeeding 
twelve (12) calendar monilis, and (ii) fue replacement rules and regulations 
pertaining to the Price Evolution Event have been approved by ilie applicable 
auiliority, ilie Buyer shall propose a Replacement Price, based on Section 1.8(b), 
to ilie Supplier and, at the Buyer's discretion, iliose Oilier Suppliers who are 
required by the Buyer to participate. If the Parties are unable to agree on the 
Buyer's proposal or iliat of the Supplier or any of iliose Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Evolution Event 
occurs, ilien the Replacement Price shall be determined by mandatory and binding 
arbitration, from which there shall be no appeal, with such arbitration(s) to be 
conducted in accordance wiili ilie procedures set out in Exhibit K. However, if 
the Supplier fails to participate in such arbitration, ilie Supplier acknowledges that 
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it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award of the Arbitration Panel set out in Section 1.8(d)(iii). 

(b) For purposes of Section 1.8(a), a "Price Evolution Event" means that the IESO 
Market Rules have changed (including the implementation of LMP by the IESO) 
such that HOEP or the replacement value for HOEP under a Day-Ahead Energy 
Forward Market, as determined through the application of Section 1.7, is no 
longer provided for, and is replaced by another market-based price signal(s). In 
such a case, this Agreement will be modified based on the following principles, 
with such modifications to take effect from and after the date set out in 
Section 1.8(d): 

(i) in Exhibit J, HOEP, or its replacement value under a Day-Ahead Energy 
Forward Market, if applicable, will be replaced with the Ontario 
Electricity market price that most closely emulates the price actually paid 
to Supplier by the Ontario Electricity market for Electricity output from 
the Contract Facility (the "Replacement Price"); and 

(ii) it is expected. that all other features of Exhibit J will be applicable. 

(c) If the IESO Market Rules are amended to provide for an installed capacity 
market, then either Party may propose, by notice in writing to the other Party, 
amendments to this Agreement and the Buyer and the Supplier and, at the Buyer's 
discretion, those· Other Suppliers who are required by the Buyer to participate, 
shall then engage in good faith negotiations to amend this Agreement and the 
respective agreements of those Other Suppliers so as to facilitate the Supplier's 
participation in such installed capacity market, on the basis that the economic 
effect of such amendments substantially reflect the Supplier's economics as 
contemplated hereunder prior to the introduction of the installed capacity market. 
If the Parties fail to reach agreement on the amendments described in this Section 
1.8(c), the matter shall be determined by mandatory and binding arbitration, from 
which there shall be no appeal, with such arbitration(s) to be conducted in 
accordance with the procedures set out in Exhibit K. However, if the Supplier 
fails to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award of 
the Arbitration Panel set out in Section 1.8(d)(iii). 

(d) The terms ofthis Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuantto Sections 1.8(a)or 1.8(c), as the case may be; 
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(ii) by the agreement of the Parties made pursuant to and in implementation of 
an award of the Arbitration Panel made pursuant to Sections 1.8(a) or 
1.8(c), as the case may be; or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Sections 
1.8(a) or 1.8(c), as the case may be, where the Supplier failed to 
participate in such arbitration, 

with such agreement or amendment, as applicable, having effect from and after 
the date that the Price Evolution Event occurred or the installed capacity market 
was introduced, respectively. 

(e) Until such time as this Agreement is amended in accordance with Section 1.8(d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Sections 1.8(a) or I.8(c), as the case may be, 
provided that all such payments shall be subject to recalculation and readjustment 
as a result of the agreement or award set out in Section 1.8( d), and any Party 
owing monies to the other pursuant to such recalculation shall, within ten (1 0) 
Business Days after receipt of an invoice from the other Party, pay such monies 
owing together with interest at the Interest Rate, calculated daily, from and 
including the time such payments were due to the date of payment thereof. 

(f) This Section 1.8 shall not apply in the circumstances addressed in Section 1.7 or 
2.12. 

1.9 Price Unavailability Events 

(a) If (i) the IESO or the Government of Ontario has made an announcement with the 
effect that a Price Unavailability Event is likely to occur within the succeeding 
twelve (12) calendar months, and (ii) the replacement rules and regulations 
pertaining to the Replacement Provision(s) have been approved by the applicable 
authority, the Buyer shall propose Replacement Provision(s), based on Section 
1.9(b ), to the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate. If the Parties are unable to agree on the 

.Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Unavailability Event 
occurs, then the Replacement Provision(s) shall be determined by mandatory and 
binding arbitration, from which there shall be no appeal, with such arbitration(s) 
to be conducted in accordance with the procedures set out in Exhibit K. However, 
if the Supplier fails to participate in such arbitration, the Supplier acknowledges 
that it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award of the Arbitration Panel set out in Section 1.9(c)(iii). 
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(b) For purposes of Section 1 ,9(a), a "Price Unavailability Event" means that HOEP 
or the replacement value for HOEP under a Day-Ahead Energy Forward Market 
as determined through the application of Section 1 .7 or the replacement market
based price signals referred to in Section 1.8 is no longer available. In such a 
case, this Agreement will be modified based on the following principles, with 
such modifications to tal<e effect from and after the date set out in Section 1.9(c): 

(i) this Agreement will be amended as necessary to ensure tbe Supplier will 
participate in any revised processes determined by the IESO to facilitate 
unit commitment, unit dispatch, and/or outage scheduling; 

(ii) . Exhibit J will be modified to define the Imputed Net Revenue to be based 
on Imputed Variable Energy Costs for the actual Electricity produced in a 
month and any actual Electricity payments made to the Supplier for 
Electricity produced by the Contract Capacity. In calculating the Imputed 
Variable Energy Cost, the stated variables contained in Exhibit B of this 
Agreement will be used, and 

(iii) in Exhibit J, HOEP, or the replacement value for HOEP under a Day
Ahead Energy Forward Market as detennined through the application of 
Section 1.7, or the replacement market-based price signals referred to in 
Section 1.8, will be replaced with the actual price received by the Supplier 
for Electricity produced by the Contract Facility, 

and the modifications and amendments described in Sections 1.9(b)(i), 1.9(b)(ii), 
and (iii) are collectively referred to as the "Replacement Provision(s)". 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.9(a); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section I.9(a); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.9(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date the Price Unavailability Event occurred. 

(d) Until such time as this Agreement is amended in accordance with Section 1.9(c), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Section 1 .9(a), provided that all such payments 
shall be subject to recalculation and readjustment as a result of the agreement or 
award set out in Section 1.9(c), and any Party owing monies to the other pursuant 
to such recalculation shall pay, within ten (1 0) Business Days after receipt of an 
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invoice from the other Party, such monies owing together with interest at the 
Interest Rate, calculated daily, from and including the time such payments were 
due to the date of payment thereof. 

(e) This Section 1.9 shall not apply to the circumstances addressed in Sections 1.7 
and 1.8 or 2.12. 

1.10 Invalidity, Unenforceability, or Inapplicability of Indices and Other Provisions 

In the event that either the Buyer or the Supplier, acting reasonably, considers that any provision 
of this Agreement -is invalid, inapplicable, or unenforceable, or in the event that any index or 
price quotation referred to in this Agreement, including the Gas Price Index (DA), ceases to be 
published, or if the basis therefor is changed materially, then: 

(a) if a provision is considered to be invalid, inapplicable or unenforceable, then the 
Party considering such provision to be invalid, inapplicable or unenforceable may 
propose, by notice in writing to the other Party, a replacement provision and the 
Buyer and the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate, shall engage in good faith negotiations to 
replace such provision with a valid, enforceable, and applicable provision, the 
economic effect of which substantially reflects that of the invalid, unenforceable, 
or inapplicable provision which it replaces; 

(b) if any index or price quotation referred to in this Agreement, other than the Gas 
Price Index (DA), ceases to be published, or if the basis therefor is changed 
materially, then the Buyer and the Supplier and, at the Buyer's discretion, those 
Other Suppliers who are required by the Buyer to participate, shall engage in good 
faith negotiations to substitute an available replacement index or price quotation 
that most nearly, of those then publicly available, approximates the intent and 
purpose of the index or price quotation that has so ceased or changed and this 
Agreement shall be amended as necessary to accommodate such replacement 
index or price quotation; 

(c) if the Gas Price Index (DA) ceases to be published or announced, or if the basis 
therefor is changed materially (the date that the first of such events occurs being 
herein called the "Gas Price Redetermination Date"), then the Buyer and the 
Supplier and, at the Buyer's discretion,, those Other Suppliers who are required by 
the Buyer to participate, shall engage in good faith negotiations to substitute an 
available replacement index or price source that most nearly, of those then 
publicly available, approximates the intent and purpose of the Gas Price Index 
(DA). During the negotiations (and any subsequent arbitration conducted in 
accordance with Section 1.1 0( d)) for determining an alternate Gas Price Index 
(DA), the last Gas Price (DA) in effect before the Gas Price Redetermination Date 
shall continue to be used for purposes of this Agreement as the Gas Price (DA), 
but if a replacement index or price source is determined and this Agreement is 
amended pursuant to Section !.lO(e), an adjustment will be made and such 
replacement index or price source shall be used as the new Gas Price Index (DA) 
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for purposes of this Agreement, retroactive from the Gas Price Redetermination 
Date to the date that this Agreement is amended pursuant to Section 1.1 0( e), on 
which basis the Monthly Payment in respect of such retroactive period shall be 
recalculated and readjusted by the Parties; 

(d) if a Party does not believe that a provision is invalid, inapplicable or 
tmenforceable, or that the basis for any index or price quotation is changed 
materially, or if the negotiations set out in Sections l.lO(a) or l.lO(b) or l.lO(c) 
are not successful, then if the Parties are unable to agree on all such issues and 
any amendments required to this Agreement (the "Replacement Provision(s)") 
within thirty (30) days after either the giving of the notice under Section 1.1 O(a) 
or the occurrence of the event in Section l.IO(b) or l.!O(c), then the Replacement 
Provision(s) shall be determined by mandatory and binding arbitration from 
which there shall be no appeal, with such arbitration(s) to be conducted in 
accordance with the procedures set out in Exhibit K. However, if the Supplier 
fails to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to tllis Agreement made by the Buyer to implement such award of 
the Arbitration Panel set out iri Section 1.1 0( e )(iii); and . 

(e) the terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel· 
has been made pursuant to Section l.lO(d); 

(ii) by the agreement of the Parties made pursuant to and in implementation of 
an award oftl1e Arbitration Panel made pursuant to Section l.lO(d); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section · 
l.IO(d), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as applicable, having effect as of the date of 
the invalidity, inapplicability or unenforceability or from and after the date that 
the relevant index or quotation ceased to be published or the basis tl1erefor is 
changed materially, as the case may be. 

This Section 1.10 shall not apply to the circumstances addressed in Sections 1.7, 1.8, 1.9 or 2.12. 

1.11 Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
tl1at may be implied by statute) and there are no agreements in connection with tl1e subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
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Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.12 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 

1.13 Governing Law 

This Agreement shall be govemed by and construed in accordance with the laws of the Province 
of O~tario and the laws of Canada applicable therein. 

1.14 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the Buyer's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the Buyer or in favour of the Supplier when interpreting such 
term or provision, by virtue of such fact. 

ARTICLE2 
DEVELOPMENT AND OPERATION OF THE CONTRACT FACILITY 

2.1 Design and Construction of the Contract Facility 

(a) The Supplier agrees to design and build the Contract Facility using Good 
Engineering and Operating Practices and meeting all relevant requirements of the 
IESO Market Rules, Transmission System Code, the Connection Agreement, in 
each case, as applicable, and all other Laws and Regulations. The Supplier shall 
ensure that the Contract Facility is designed, engineered and constructed to 
operate in accordance with the requirements of this Agreement during the Term. 

(b) The Supplier agrees to provide to the Buyer a single line electrical drawing which 
identifies the as-built Connection Point(s), clearly showing area transmission and 
distribution facilities, including the transmission station(s) that is ele~trically 
closest to the Contract Facility. If the Proposal provides that the Connection 
Point, or all Connection Points with respect to multiple generating facilities being 
aggregated, are within a Priority Electrical Zone, then the Supplier agrees that 
such Connection Point, or all Connection Points with respect to multiple 
generating facilities being aggregated, shall be located within a Priority Electrical 
Zone. 
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(c) The Supplier shall at no time after the date of this Agreement modify, vary, or . 
amend in any material respect any of the features or specifications of the Contract 
Facility outlined in the Proposal (the "Contract Facility Amendment") without 
first notifYing the Buyer in writing and obtaining the Buyer's consent in writing, 
which consent shall not be unreasonably withheld, provided that it shall not be 
unreasonable for the Buyer to withhold its consent to any modification, variation 
or amendment which would, or would be likely to, materially adversely affect the 
ability of the Supplier to comply with its obligations under this Agreement. Any 
Contract Facility Amendment that has not been consented to by the Buyer (other 
than in instances where such consent has been unreasonably withheld) shall, if not 
removed within ten (1 0) Business Days after such Contract Facility Amendment 
occurred, constitute a Supplier Event of Default. For purposes of this paragraph, 
the failure of the Contract Facility to have a Connection Point as described in the 
Proposal shall be deemed to be a Contract Facility Amendment. 

(d) If the Buyer's consent in writing has been given in relation to a reduction in the 
Contract Capacity pursuant to Section 2.1(c), the Contract Capacity shall be 
deemed to be reduced to the lower amount, effective at the time stated in such 
notice. If the Buyer's consent has been given in relation to an increase in the 
Contract Capacity pursuant to Section 2.1 (c), the Contract Capacity shall be 
increased to the higher amount, effective as of the time stated in such notice, 
provided that such increase shall not be effective until the Supplier performs a 
Capacity Check Test confirming the increased amount of the Contract Capacity. 

(e) For purposes of Section 2.l(c), in the event that the Nameplate Capacity of the 
Facility will be reduced as a result of a term, condition, or restriction imposed by, 
or contained in a permit, certificate, licence or other approval issued by, a 
Governrnental Authority in respect of the Facility, then the amount by which such 
Nameplate Capacity is reduced shall be deemed to first reduce the Supplier's 
Capacity, with any excess of the reduction of the Nameplate Capacity over the 
Supplier's Capacity then being deemed to reduce the Contract Capacity. 

2.2 Additional Development and Construction Covenants 

(a) The Supplier agrees that the Facility shall be located in the Province of Ontario 
and shall affect supply or demand in the IESO-Administered Markets. 

(b) The Supplier agrees to arrange, at its expense, for all Facility connection 
requirements in accordance with the Connection Agreement to permit the delivery 
of Electricity to the IESO-Controlled Grid Local Distribution System or End 
User, as the case may be. The Supplier agrees to provide to the Buyer a copy of 
the Customer Impact Assessment final report and the executed Connection Cost 
Recovery Agreement within ten (10) Business Days of the Supplier's receipt of 
each of such documents. 

(c) The Supplier agrees to ensure that revenue-quality interval meters will be 
operated, and maintained, at its expense, to calculate the output of Electricity 
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from the Contract Facility at the generator terminals net of any Station Service 
Loads. Revenue meters registered with the IESO or provided by a LDC can be 
used to fulfill this obligation, in whole or in part, so long as the Metering Plan 
specifies: (i) how the metered quantities from those meters will be adjusted, if 
necessary, to account for any electrical losses that may occur due to differences 
between the physical locations of the meters and the generator terminals, and (ii) 
how the metered quantities from those meters will be totalized, if necessary, with 
other revenue-quality metered data to accurately calculate the output of the 
Contract Facility at the generator terminals net of any Station Service Loads. The 
Buyer retains the right to audit the metering equipment to confirm the accuracy of 
the Metering Plan. The Supplier shall have the Metering Plan approved by the 
Buyer, and shall deliver a copy to the Buyer for its approval no later than sixty 
(60) days prior to the Term Commencement Date. The Buyer agrees to review 
the Metering Plan submitted by the Supplier, and to either approve the plan or 
provide the Supplier with its comments by the later of fifteen (15) Business Days 
after receipt and fifteen (15) Business Days prior to the Term Commencement 
Date. The Supplier will provide the Buyer with a commissioning report for all 
revenue meters referenced in the Metering Plan prior to any use of metered data 
for the purposes expressed in Sections 2.6(a)(i)(D) or 15.6. 

(d) The Supplier agrees to provide, at its expense, all power system components on 
the Supplier's side of the Connection Point, including all transformation, 
switching and auxiliary equipment, such as synchronizing and protection and 
control equipment, pursuant to requirements deemed necessary by the IESO, the 
Transmitter, the LDC (and as specified in the System Impact Assessment, the 
Customer Impact Assessment and the Connection Impact Assessment, as 
applicable), and the End-User, as applicable, to protect the safety and security of 
the IESO-Controlled Grid, the Local Distribution System, each of their respective 
customers, and the End-User Load, as the case may be. The equipment to be so 
provided by the Supplier shall include such electrical equipment as the IESO, the 
Transmitter, the LDC, and the End-User, as applicable, deem necessary, from 
time to time, for the safe and secme operation of the IESO-Controlled Grid, the 
Local Distribution System, and the End-User Load, as required by the IESO 
Market Rules, the Transmission System Code, the Distribution System Code, and 
the End-User, as applicable. 

(e) The Supplier agrees to install protective equipment to protect its own personnel, 
property, and. equipment from variations in frequency and voltage or from 
temporary delivery of other than three-phase power, whether caused by the 
Facility, the IESO-Controlled Grid, the Local Distribution System, or the End
User Load, as the case may be. 

2.3 Allocation and Treatment of System Upgrade Costs 

The Supplier agrees to arrange, at its sole cost and expense, for all System Upgrades that may be 
·required to permit the delivery of Electricity and Related Products to the IESO-Controlled Grid, 
the Local Distribution System, or the End-User, as the case may be. 
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The Buyer shall reimburse the Supplier for all System Upgrade Costs incUITed by the Supplier on 
the following basis: 

(a) The Supplier shall pay all System Upgrade Costs to the Transmitter and the LDC, 
as applicable, as and when due. 

(b) The Supplier shall submit to the Buyer an invoice itemizing and describing the 
System Upgrade Costs, together with copies of each of the paid receipts issued by 
the Transmitter and LDC, as applicable. If the System Upgrade Costs are adjusted 
subsequent to the Commercial Operation Date, the Supplier shall forthwith 
provide written evidence thereof to the Buyer. 

(c) The Buyer shall, within a reasonable time, review the Supplier's invoices and 
copies of each of the paid receipts to verifY that all of the amounts described in 
each such invoice constitute System Upgrade Costs paid by the Supplier to the 
Transmitter and the LDC, as applicable, on the understanding that the 
determination of System Upgrade Costs shall not be capped by or limited to any 
preliminary estimates of System Upgrade Costs that may have been assessed by 
or on behalf of the Ontario Ministry of Energy for the purposes of reviewing and 
evaluating the Supplier's Proposal under the terms of the 2,500 MW RFP. The 
Supplier consents to the applicable Transmitter and LDC disclosing to the Buyer, 
on request, all information relating to System Upgrade Costs, including any 
information provided by the Supplier to the applicable Transmitter and the 
applicable LDC that relates to, or affects, System Upgrade Costs. 

(d) The Buyer will reimburse the System Upgrade Costs to the Supplier on the basis 
that System Upgrade Costs shall be amortized over the first ten (I 0) years of the 
Term in equal annual payments of principal commencing on the Term 
Commencement Date, and until the System Upgrade Costs are fully reimbursed, 
the unpaid balance of System Upgrade Costs shall bear interest at the Interest 
Rate commencing on the Term Commencement Date, and shall be calculated and 
payable monthly, in arrears, on the last day of each month . 

. (e) If the OEB issues an order or directive resulting in an increase or decrease in the. 
System Upgrade Costs to be paid by the Supplier, then the amount of System 
Upgrade Costs shall be deemed, from the date of such order or directive, to be 
adjusted by the amount of such increase or decrease, and the adjusted unpaid 
principal balance of System Upgrade Costs owing to the Supplier shall be 
reamortized over the period from the date of such order or directive until the tenth 
(1Oth} anniversary of the Term Commencement Date in equal annual payments of 
principal conunencing on the next anniversary of the Term Commencement Date. 
Until the System Upgrade Costs are fully reimbursed, the unpaid balance of 
System Upgrade Costs shall bear interest at the Interest Rate which shall be 
calculated and payable monthly, in arrears, on the last day of each month. 

(f) If the Agreement has been tenninated by the Buyer as a result of a Supplier Event 
of Default, then the Supplier shall forfeit all rights to receive any further payments 
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after the Termination Date on account of System Upgrade Costs pursuant to 
Sections 2.3(d) or 2.3(e), as applicable, as liquidated damages and not as a 
penalty. 

2.4 Allocation and Treatment of Connection Costs 

If the OEB issues an order or directive resulting in a Transmitter or a LDC, instead of the 
Supplier as a generator, being responsible for the payment of any Connection Costs, then 
notwithstanding anything in tllis Agreement to the contrary, the Net Revenue Requirement 
applicable from and after the effective date of such order or directive shall be reduced, by mutual 
agreement, by an amount commensurate with such reduction in Connection Costs as a result of 
such OEB order or directive, amortized on a straight-line basis over the balance of the Term. 

2.5 Milestone Dates 

The Supplier aclmowledges that time is of the essence to the Buyer with respect to attaining 
Financial Closing and Commercial Operation of the Contract Facility by their corresponding 
Milestone Dates set out by the Supplier in Exhibit F, and the Parties agree: 

(a) that each of the Milestone Events corresponding to: 

(i) Financial Closing; and 

(ii) attaining Commercial Operation, 

shall be achieved in a timely manner and by its corresponding Milestone Date, 
failing which the Supplier shall pay to the Buyer within five (5) Business Days 
after receipt of an invoice from the Buyer, as liquidated damages and not as a 
penalty, a sum of money equal to (A) $50 per MW multiplied by the Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Financial Closing; and (B) $150 per MW multiplied by the Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Commercial Operation, until the corresponding Milestone Event has 
been achieved. However, if Commercial Operation is achieved on or before its 
corresponding Milestone Date, then all liquidated damages for delay in achieving 
Financial Closing paid by the Supplier under this Section 2.5(a) shall be refunded 
to the Supplier, without interest, two weeks following the Commercial Operation 
Date; and 

(b) the maximum time period that liquidated damages shall be calculated and payable 
tmder Section 2.5(a) by the Supplier: 

(i) for failure to meet the Milestone Date in respect of Financial Closing, 
shall be ninety (90) days; and · 

(ii) for faihire to meet the Milestone Date in respect of Commercial Operation, 
shall be five hundred and forty-five (545) days. 
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Ifthere occurs or arises any incident, event or circumstance which results, or is likely to result, in 
a delay in the aggregate of thirty (30) days or more in obtaining Environmental and Site Plan 
Milestone Approvals, execution of the EPC Contract or commencement of construction of the 
Contract Facility, in each case following the Milestone Date therefm:, including delays arising 
from events of Force Majeure, the Party first becoming aware of such delay or likely delay shall 
promptly (and, in any event, within ten (1 0) Business Days) notify the other Party and the Parties 
shall meet to discuss strategies for restoring, to the extent possible and practicable to do so, the 
development, construction and/or commissioning of the Facility to the schedule which will 
achieve Commercial Operation by the Milestone Date therefor. 

2.6 Requirements for Commercial Operation 

(a) The Contract Facility will be deemed to have achieved "Commercial Operation" 
as at the point in time confirmed by the Buyer in a written notice as described in 
paragraph 2.6(b)(i) following receipt by the Buyer from the Supplier of the 
following: 

(i) a certificate (the "IE Certificate") addressed to it from an Independent 
Engineer in the form attached hereto as Exhibit X, procured at the expense 
of the Supplier, and otherwise acceptable to the Buyer, acting reasonably, 
stating that: 

(A) the Contract Facility has been completed in all material respects, 
excepting puoch list items that do not materially and adversely 
affect the ability of the Contract Facility to operate in accordance 
with this Agreement; 

(B) the Connection Point of the Contract Facility is at the location 
specified in Exhibit A; 

(C) the Contract Facility has been constmcted, connected, 
commissioned and synchronized to the IESO-Controlled Grid, 
such that 100% of the Contract Capacity for the Contract Facility 
is available to generate Electricity in compliance with Good 
Engineering and Operating Practices; 

(D) the Contract Facility has generated Electricity in compliance with 
all Laws and Regulations for four ( 4) continuous hours at an 
uninterrupted rate not less than 100% of the Contract Capacity for 
the Contract Facility. This requirement shall be evaluated based 
on calculation of the generator output at the Delivery Point net of 
any Station Service Loads, in accordance with the Metering Plan, 
and shall be satisfied if the energy output in each of the four ( 4) 
hours (in MWh), divided by one hour, is equal to or greater than 
the Contract Capacity for the Contract Facility. The Supplier 
acknowledges and agrees that the Contract Capacity for the 
Contract Facility and the Station Service Loads, as may be 
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measured by the foregoing test, shall not be adjusted for ambient 
weather or other conditions whatsoever; 

(E) the Contract Facility has demonstrated, through performance 
testing in accordance with the American Society of Mechanical 
Engineers PTC 46- 1996 Performance Test Code on Overall Plant 
Performance for a combined cycle gas turbine (CCGT) generation 
facility or other equivalent international performance test 
procedures agreed to by the Buyer acting reasonably, an electrical 
output, measured at the Delivery Point net of any Station Service 
Loads, demonstrating the maximum capacity of the Contract 
Facility, and the Contract Facility bas achieved the Contract 
Capacity for the Contract Facility. A copy of the performance test 
report is to be attached to the IE Certificate. For greater certainty, 
any obligations of the Supplier under this Agreement relating to or 
premised upon the amount of Nameplate Capacity shall remain in 
effect, unamended, notwithstanding that the maximum capacity of 
the Contract Facility as demonstrated during the performance test 
may be less than the Nameplate Capacity; and 

(F) it has been demonstrated that the Contract Facility has a minimum 
ramp rate (being defined as the rate of increase or decrease in 
energy output that the Contract Facility is capable of achieving 
after start-up, synchronization to the IESO-Controlled Grid, and 
technically required hold points, with such interval being between 
the minimum load and the maximum continuous output rating, 
being the maximum continuous output rating of the plant) over a 
single five minute interval of at least "x" MW /minute, where "x" is 
a value equal to 4% of the Nameplate Capacity; 

(ii) all material documentation and information required to be provided 
pursmuit to this Agreement to the Buyer by the Supplier or by any third 
parties prior to Commercial Operation; 

(iii) a certificate addressed to it from the Supplier with respect to the 
Commercial Operation of the Contract Facility and other documentation 
and information required to be provided to the Buyer by the Supplier in 
the form attached hereto as Exhibit U; and 

(iv) a proposed Commercial Operation Date. 

(b) The Buyer shall make Commercially Reasonable Efforts within 30 days following 
receipt of the proposed IE Certificate and the Supplier's certificate under 
paragraph 2.6(a)(iii) to notify the Supplier in writing that the Supplier: 
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(i) has met all of the requirements of subsection 2.6(a), that Commercial 
Operation has been achieved, and confirming the Commercial Op.eration 
Date; or 

(ii) has not met all of the requirements of subsectfon 2.6(a) and that 
Commercial Operation has not been achieved; 

In the case of notice 1mder paragraph 2.6(b)(ii), the Buyer shall provide to the 
Supplier reasonable particulars in respect of the requirements of subsection 2.6(a) 
that have not been met. 

(c) For the pmposes of Section 2.6(a), an "Independent Engineer" is an engineer 
that is: 

(i) a professional engineer duly qualified and licensed to practice engineering 
in the Province of Ontario; and 

(ii) employed by an independent engineering firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not 
affiliated with or directly or indirectly controlled by the Supplier and that 
does not have a vested interest in the design, engineering, procurement, 
construction and/or testing of the Contract Facility. 

2. 7 Buyer Information During Design and Construction 

Prior to the Term Commencement Date, the Supplier shall provide the Buyer with 
progress reports as follows: 

(a) By the fifteenth (1 Stl1) day of each calendar quarter following the date of this 
Agreement and continuing until the Term Commencement Date, the Supplier 
shall provide the Buyer with quarterly progress reports in the form of Exhibit 0, 
describing the status of efforts made by the Supplier to meet each Milestone Date 
and the progress toward each of the Reportable Events. At the Buyer's request, 
the Supplier shall provide an opporlmlity for the Buyer to meet with appropriate 
persormel of the Supplier to discuss fllld assess the contents of any such quarterly 
progress report. 

(b) In addition to the quarterly progress reports it is required to provide pursuant to 
Section 2.7(a), the Supplier shall also provide the Buyer with notice of any 
material incident, event or concern which may occur or arise during the course of 
the development, construction or commissioning of the Facility, promptly and, in 
any event, within ten (1 0) Business Days following the later of: (i) the Supplier 
becoming aware of any such incident, event or concern occurring or arising; and 
(ii) the Supplier becoming aware of the materiality of same, with such timing in 
each case based upon the Supplier having acted in accordance with Good 
Engineering and Operating Practices. 
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2.8 Operation Covenants 

(a) The Supplier agrees to own the Contract Facility during the Term and to operate 
and maintain the Contract Facility during the Term using Good Engineering and 
Operating Practices, and meeting all applicable requirements of the IESO Market 
Rules, the Transmission System Code, the Connection Agreement and all other 
Laws and Regulations. For certainty, the Parties aclmowledge that the Buyer is 
not purchasing from the Supplier, nor is the Supplier selling to the Buyer, any 
Electricity or Related Products. 

(b) The Supplier agrees to assume all risk, liability and obligation and to indemnify, 
defend and hold harmless the Indemnitees in respect of all actions, causes of 
action, suits, proceedings, claims, demands, losses, damages, penalties, flnes, 
costs, obligations and liabilities arising out of a discharge of any contaminant into 
the natural environment, at or related to, the Facility and any flnes or orders of 
any kind that may be levied or made in connection therewith pursuant to the 
Environmental Protection Act (Ontario), the Ontario Water Resources Act, the 
Dangerous Goods Transportation Act (Ontario) or other similar legislation, 
whether federal or provincial, except to the degree that such discharge shall have 
been due to the negligence or wilful misconduct of the Indemnitees. 

(c) The Supplier agrees to use Commercially Reasonable Efforts to maintain or enter 
into any fuel supply contracts that are necessary for the proper operation of the 
Contract Facility during the Term. The Supplier further agrees that the Contract 
Facility shall not burn or otherwise use any fuel other than Gas. Without limiting 
the generality of the foregoing, a Supplier who is also a load facility under the 

. IESO Market Rules shall be solely responsible for all charges (net of any 
applicable credits) in relation to Electricity consumed by it in order to operate the 
Facility in accordance with this Agreement. 

(d) If the Proposal provides that Automatic System Voltage Support will be provided 
by the Contract Facility, the Supplier agrees to provide such Automatic System 
Voltage Support throughout the Term in accordance with all relevant 
requirements under the IESO Market Rules for a generator, whether directly 
connected to a Transmission System, LDC or End-user Load, including the 
requirements described in the amendments approved by the IESO and described 
in http://www.theimo.com/imoweb/pubs/mr/rnr 00244-ROO BA.pdf. 

2.9 Metering and Dispatch Capabilities 

(a) The Supplier covenants and agrees to provide, at its expense, separate meters and 
ancillary metering and monitoring equipment for the Contract Facility as required 
by the IESO Market Rules. 

(b) The Buyer retains the right to audit, at any time during the Term, on reasonable 
notice to the Supplier and during normal business hours, the metering equipment 
to confirm the accuracy of the Metering Plan. The Supplier shall have the 
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Metering Plan approved by the Buyer and shall deliver a copy to the Buyer for its 
approval no later than sixty (60) days prior to Commercial Operation. TI1e Buyer 
agrees to review the Metering Plan submitted by the Supplier and to either 
approve the plan or provide the Supplier with its comments within fifteen (15) 
Business Days after receipt. The Supplier will provide the Buyer with a 
commissioning report for all revenue meters referenced in the Metering Plan prior 
to any use of metered data for the purposes expressed in Section 15.6. 

(c) The Supplier shall maintain (or be responsible for arranging on its behalf) a 
system satisfactory to the Buyer commencing the day prior to the Term 
Commencement Date and continuing every day throughout the Term, to receive 
Directed Dispatch Orders from either the Buyer or the Dispatcher, as the case may 
be, prior to the applicable daily deadlines set out in Exhibit G. 

2.10 Insurance Covenants 

(a) The Supplier hereby agrees to put in effect and maintain, or cause its contractors, 
where appropriate, to maintain, from the commencement of the construction of 
the Facility to the expiry of the Term, at its own cost and expense, all the 
necessary and appropriate insurance that a prudent Person in the business of 
developing and operating the Facility would maintain including the policies set 
out in this Section 2.1 0. All insurance policies to be effected and maintained as 
required hereunder shall: 

(b) 

(i) be placed with insurers licensed to underwrite insurance in the Province of 
Ontario and having an overall A.M. Best's Rating of at least A- (except in 
the case of automobile liability insurance where the minimum rating of the 
insurer shall beB+); 

(ii) provide that they shall continue in effect and remain tmaltered for the 
benefit of the Supplier for a period of not less than sixty (60) days after 
written notice of any cancellation or any change or an1endment restricting 
coverage; and 

(iii) be capable of being reviewed and altered during the term of the policy to 
account for any changes in Laws and Regulations which affect coverage 
of the risk insured. 

TI1e Supplier shall put in effect and maintain, or cause its contractors, where 
appropriate, to maintain, at a i:ninimum, the following insurance policies: 

(i) "all-risk" property insurance covering property of every description 
insuring not less than the full replacement value of the Facility; and 

(A) for the period prior to the Commercial Operation Date: 

(1) shall be in the joint names of at least the Supplier and its 
principal contractors, with no co-insurance restriction; the 
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policy shall include as additional insureds all 
subcontractors and the coverage shall not be less than the 
insurance required by IBC Forms 4042 and 4047, extended 
to. include testing and commissioning, or their equivalent 
replacement; and 

(2) shall provide delayed start-up coverage on a fixed expense 
basis with an indei11lrity period of not less than twelve (!2) 
months and a deductible waiting period of not more than 
sixty (60) days; and 

(B) for the period from and after the Commercial Operation Date: 

(I) shall be in the name of the Supplier; and 

(2) shall provide for business interruption coverage on an 
actual loss sustained basis with a waiting period of not 
more than ninety (90) days. 

These policies shall contain a waiver of subrogation in favour of the 
Indemnitees. Deductibles for these policies shall not exceed $250,000 for 
all losses (other than damage to Equipment, which will be subject to· the 
deductibles set forth in Section 2.10(b)(ii)), except for 3% of full 
replacement value of damage to property (with a minimum deductible of 
$250,000) for damage to property arising from or relating to each of flood 
and earthquake. 

(ii) equipment breakdown insurance, in the joint names of the Supplier and, 
for the period prior to the Commercial Operation Date, its principal 
contractors, insuring not less than the full replacement value of the boilers, 

· machinery, pressure vessels, electrical and mechanical machines, air 
conditioning and refrigeration systems, computers, communications and 
electronic systems, service supply objects, heat recovery steam generator 
units, steam turbine generator units, generator step-up transformer units 
and combustion gas turbine generator units and all other equipment 
forming part of the Facility (the "Equipment"). The coverage shall not 
be less than the insurance provided by the forms known and referred to in 
the insurance industry as "Comprehensive Boiler and Machinery I'o.rm" or 
"Equipment Breakdown Insurance". This policy shall contain a waiver of 
subrogation in favour of the Indemnitees. Deductibles in respect of this 
policy or the portion of the "all risk" property insurance relating to the 
Equipment (as described in Section 2.10(b)(i)) shall not exceed: 

(A) $3,000,000 for property damage arising from and relating to 
testing and commissioning of Equipment prior to the Commercial 
Operation Date; and 
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(B) $3,000,000 for· property damage arising from and after the 
Commercial Operation Date; 

Equipment brealcdown insurance coverage may be obtained as part of the 
"all risk" property insurance. 

(iii) commercial general liability insurance on an occurrence basis for death, 
bodily injury and property damage and other types of damage that may be 
caused to third parties as a result of the Supplier's activities in connection 
with the Facility or performance of its obligations under this Agreement, 
to an inclusive limit of not less than $10,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $100,000. This policy shall · 
include the Indemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in favour of the 
Indemnitees. The coverage provided shall not be less than the insurance 
required by IBC Form 2100-2, 4-1998 (but not its replacement) and IBC 
Form 2320 (version in effect as at the date hereof but not its replacement). 
The policy shall include the following coverage: 

(A) broad form products, premises and completed operations liability 
for a period of not less than twenty-four (24) months after the 
Cmmnercial Operation Date; 

(B) cross-liability and severability of interests clause; 

(C) contingent employer's liability; 

(D) tenant's legal liability (if applicable and with applicable sub limits); 

(E) blanket contractual liability of the Supplier under this Agreement; 

· (F) damage arising from shoring, blasting, excavating, underpinning, 
demolition pile driving and caisson work, work below ground 
surface, tunnelling, and grading (if applicable); 

(G) non-owned automobile liability with blanket contractual coverage 
for hired automobiles; and 

(H) liability on the part of the Supplier resulting from activities or 
work performed by its contractors and subcontractors. 

(iv) automobile liability insurance, providing coverage for owned, non-owned 
or hired automobiles with a combined single liability limit of not less than 
$2,000,000 per occurrence; 

(v) environmental impairment liability insurance, providing coverage for first 
patty ·property damage and site clean-up and any third party claims for 
bodily injury, property drunage and clean-up for any environmental 
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incidents arising out of the construction, operation or maintenance of the 
Facility, with a limit of not less than $5,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $100,000. This policy shall 
include the Indemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in favour of the 
Indernnitees. The policy shall contain a cross-liability and severability of 
interests clause; and 

(vi) any additional insurance required to be provided under all Laws and 
Regulations. 

(c) For purposes of the insurance coverage under Sections 2.10(b)(i) and (ii), the 
Supplier may procure and maintain separate insurance policies to cover the period 
prior to the Commercial Operation Date and the period from and after the 
Commercial Operation Date. 

(d) The Supplier shall provide the Buyer with proof of the insurance referred to in 
this Agreement in the Iorm attached hereto as Exhibit S (Certificate of Liability 
Insurance) and as Exhibit T (Certificate of Property Insurance) that references this 
Agreement and confirms the relevant coverage, including endorsements, on or 
before the commencement of the construction of the Facility, and renewals or 
replacements on or before the <eXpiry of any such insurance. The policies for the 
insurance coverage under Sections 2.1 O(b )(iii) and 2.1 O(b )(v) shall be endorsed to 
provide the Buyer with: 

(i) not less than sixty (60) days notice in wnhng in advance of any 
termination, cancellation or non-renewal thereof, and the Supplier shall 
ensure that the Buyer receives such notice prior to the commencement of 
such sixty (60) day period; and 

(ii) notice in writing at the time of any material change or amendment thereto 
(including any reduction in limits, increase in deductibles, exhaustion of 
aggregate limits, and change in named insured), and the Supplier shall 
ensure that the Buyer receives such notice at such time. 

Upon the request of the Buyer, the Supplier will provide the Buyer with a copy of 
each insurance policy to be furnished within ten (10) Business Days of the request 
being made by the Buyer. The provision to the Buyer of any certificate of 
insurance, insurance policy or other evidence of compliance with this Section 
2.10 shall not imply acceptance by the Buyer that the extent of insurance coverage 
is sufficient and otherwise complies with this Section 2.1 0. 

(e) If the Supplier is subject to the Workplace Safety and Insurance Act (Ontario), it 
shall submit a valid clearance certificate of Workplace Safety and Insurance Act 
coverage to the Buyer prior to the commencement of construction of the Contract 
Facility. In addition, the Supplier shall, from time to time at the request of the 
Buyer, provide additional Workplace Safety and Insurance Act clearance 
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certificates. The Supplier agrees to pay when due, and to ensure that each of its 
contractors and subcontractors pays when due, all amounts required to be paid by 
it and its contractors and subcontractors, from time to time from the 
commencement of construction of the Contract Facility, under the Workplace 
Safety and Insurance Act, failing which the Buyer shall have the right, in addition 
to and not in substitution for any other right it may have pursuant to this 
Agreement or otherwise at law or in equity, to pay to the Workplace Safety and 
Insurance Board any amount due pursuant to the Workplace Safety and Insurance 
Act and unpaid by the Supplier or its contractors and subcontractors and to deduct 
such amount from any amount due and owing from time to time to the Supplier 
pursuant to this Agreement together with all costs incurred by the Buyer in 
connection therewith. 

(f) In addition to all other rights and remedies available to the Buyer in this 
Agreement, if the Supplier fails to comply with this Section 2.1 0, the Buyel" shall 
have the right (but not the obligation) to: 

· (i) obtain any and all insurance policies that the Supplier has failed to obtain 
and maintain or in respect of which the Supplier has failed to notify the 
Buyer in the manner contemplated herein. The Buyer shall have the right 
to deliver an invoice to the Supplier containing a statement of the 
reasonable costs of obtaining such insurance policies, together with any 
associated administrative and legal and· other reasonable costs 
(collectively, the "Insu.-ance Costs") and the Supplier shall within ten 
(1 0) days of the date of receiving such invoice pay to the Buyer an amount 
equal to the Insurance Costs, irrespective of whether or not the Buyer 
proceeds to obtain or has in fact obtained any such insurance policy or 
policies. The parties agree that the Insurance Costs are a reasonable pre
estimate of damages and not a penalty. If the Supplier fails to pay to the 
Buyer the amount of the Insurance Costs, the Buyer shall be entitled to 
draw and retain from the Completion and Performance Security the 
amount of the Insurance Costs; or 

(ii) withhold any Contingent Support Payment until such time as the Supplier 
provides the certificates of insurance or copies of insurance policies as 
required under this Section 2.10. · 

(g) Where the Supplier is made up of more than one legal entity (whether in the form 
of partnership, joint venture or otherwise), the Supplier shall provide to the Buyer 
an irrevocable direction designating one such legal entity as responsible for all 
insurance matters under this Section 2.1 0, and for the provision of information in 
relation thereto to the Buyer as contemplated in this Agreement, and such entity 
shall be so responsible. The Supplier agrees that such designate shall be 
authorized to bind the Supplier and all legal entities constituting the Supplier in 
respect of all matters relating to this Section 2.1 0. 
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2.11 Compliance with Laws and Regulations and Registration with the IESO 

(a) The Buyer and the Supplier shall each comply, in all material respects, with all 
Laws and Regulations required to perform or comply with their respective 
obligations under this Agreement. 

(b) The Buyer and the Supplier shall each furnish, in a timely manner, information to 
Governmental Authorities and shall each obtain and maintain in good standing 
any licence, permit, certificate, registration, authorization, consent or approval of 
any Governmeutal Authority required to perform or comply with their respective 
obligations under this Agreement, including such licensing as is required by the 
OEB, including its generator license. Without limiting the generality of the 
foregoing, the Supplier agrees to meet all applicable Facility registration 
requirements as specified in the IESO Market Rules and shall provide to the 
Buyer the following: 

(i) Electric Safety Authority Connection Authorization; 

(ii) IESO Notification Form re: connection of new facility; 

(iii) IESO Authorization to Participate; and 

(iv) OEB generator license. 

(c) The Supplier shall register with the IESO as a "Metered Market Participant" and 
as a "Generator" pursuant to the IESO Market Rules. The settlement of Market 
Settlement Charges shall take place directly between the Supplier as the "Metered 
Market Participant" and the IESO, and any costs incurred by the Supplier acting 
as the "Metered Market Participant" pursuant to the IESO Market Rules in respect 
of this Agreement shall be charged to and be the sole responsibility of the 
Supplier, unless otherwise expressly determined pursuant to Section 1.6, 1.7, 1.8 
or 1.9 hereof. 

2.12 Environmental Attributes and Future Contract Related Products 

(a) The Supplier shall from time to time during the Term of this Agreement, on 
behalf of the Buyer, obtain, quantify, and register with the relevant authorities or 
agencies all Environmental Attributes related to the Contract Facility that are 
required pursuant to applicable legislation, and same shall be inunediately 
transferred, assigned or held in trust for tl1e Buyer who thereafter shall retain, all 
rights, title, and interest in all such Environmental Attributes. The Supplier shall 
not participate in any voluntary programs with respect to any Environmental 
Attributes associated with the Contract Facility without the prior written consent 
of the Buyer, which consent may be unreasonably withheld. 

(b) Notwithstanding Section 2.12(a), the Supplier shall continue to be entitled to all 
rights, title, and interest to all emission allowances and Emission Reduction 
Credits that pertain to the Contract Facility and of a type that were available under 
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the Ontario Emissions Trading Program as of September 13, 2004. However, the 
amount of the Supplier's entitlement to any such emission allowance orEmission 
Reduction Credit shall be determined with reference to tl1e levels in effect as of 
the date of the Supplier's clainl to any such entitlement. For certainty, revenne 
arising from such OETP credits and allowances will not be included in Impnted 
Net Revenue. 

(c) The Supplier will provide the Buyer with prior Wl·itten notice of the development 
by the Supplier of any Future Contract Related Products from tinle to time. 

ARTICLE3 
DISPATCH OPTIONS 

3.1 Rights to Dispatch the Contract Facility 

The Buyer shall have the right, from time to time throughout the Term, to select the dispatch 
mechanism governing the Contract Facility (the "Dispatch Rights") in every given hour of the 
Term in accordance with, and subject to, the provisions of this Article 3. 

3.2 Available Dispatch Options 

The Buyer's Dispatch Rights shall be restricted to the Deemed Dispatch Option and the Directed 
Dispatch Option in each case as described in Exhibit G. 

3.3 Appointment of the Dispatcher Under the Directed Dispatch Option 

(a) The Buyer shall be entitled, without the consent of the Supplier, to appoint any 
Person from time to time throughout the Term and for any stated length of time 
up to the balance of the Term (the "Dispatcher") to exercise the Dispatch Rights 
under the Directed Dispatch Option in the place of the Buyer. 

(b) The appointment ofthe Dispatcher will be made on the following basis: 

(i) the Buyer will provide written notice to tile Supplier at least five (5) 
Bnsiness Days prior to the exercise of Dispatch Rights by the Dispatcher; 

(ii) tile Dispatcher shall be entitled, during tile term of its appointment, to 
exercise the Dispatch Rights under the Directed Dispatch Option in the 
place of tile Buyer and communicate all Directed Dispatch Orders directly 
with tile Supplier. However, the Dispatcher shall not have tile authority to 
act for, or in the place of, the Buyer in any other respect under this 
Agreement and shall not be directly liable to the Supplier; 

(iii) tile appointment of the Dispatcher will not relieve the Buyer of its 
obligations to the Supplier under this Agreement, and· all Monthly 
Payments shall continue to be made and settled directly between the Buyer 
and tile Supplier; and 
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(iv) the appointment of the Dispatcher may be revoked by the Buyer at any 
time prior to the expiry of the term of the Dispatcher's appointment by 
providing written'notice to the Supplier at least one (1) Business Day prior 
to the revocation of the appointment of the Dispatcher. For greater 
certainty, ti1e revocation of the appointment of the Dispatcher shall not 
affect the validity of any outstanding Directed Dispatch Order, which shall 
continue to be governed by the terms of Exhibit G. 

3.4 Future Tolling Dispatch 

The Parties acknowledge that the market for Electricity and Related Products continues to evolve 
within the Province of Ontario, and that it is important to the Buyer to encourage market 
evolution in certain directions. Subject to Section 12.1 (h), the Supplier agrees that if requested 
to do so by the Buyer, it will enter into good faith negotiations with the Buyer to allow the 
Contract Capacity to be dispatched by the Buyer, a Dispatcher or an assignee of the Buyer during 
all or any portion. of the then remaining Term on a tolling basis, provided that it shall be a 
principle of such negotiations that the Supplier shall not be required to accept any tolling 
dispatch mechanism which adversely in1pacts the Supplier's economics as contemplated 
hereunder prior to the introduction of such tolling dispatch mechanism. Any disputes arising 
under this Section 3 .4 are not subject to resolution pursuant to Section 16.2. 

ARTICLE4 
OPERATION OF CONTRACT FACILITY AND PAYMENT OBLIGATIONS 

4.1 Operation of Contract Facility During the Term 

(a) From and after the beginning of the hour ending 01:00 (EST) of the Term 
Commencement Date, the Supplier agrees to operate the Contract Facility in 
accordance with ti1e terms of this Agreement and ti1e Monthly Payments shall 
begin to accrue and be payable in accordance with Section 4.2 and Article 5. For 
certainty, the Parties acknowledge that the Buyer is not purchasing from the 
Supplier, nor is the Supplier selling to the Buyer, any Electricity or Related 
Products. 

(b) The Supplier will provide the Buyer with prior written notice of the development 
by the Supplier of any Future Contract Related Products from time to time. 

4.2 Amount of Monthly Payment 

The "Monthly Payment" shall be an amount equal to one of the following: 

(a) the Contingent Support Payment, if any, which shall be owed by the Buyer to the· 
Supplier; or 

(b) the Revenue Sharing Payment, if any, which shall be owed by the Supplier to the 
Buyer. 
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4.3 Supplier Option to Adjust Contract Capacity 

At any time within the six (6) month period immediately prior to the Term Commencement Date, 
the Supplier shall, once during such period, have the right to adjust the Summer Contract 
Capacity and! or the Winter Contract Capacity to a lower or higher amount by providing written 
notice thereof to the Buyer during such period, provided that any such increase or decrease shall 
not be greater than twenty-five (25) MW. The adjustment in the Contract Capacity set out in this 
Section 4.3 shall take effect on the Tenn Commencement Date, provided that there is no 
Supplier Event of Default as of the Term Commencement Date. The Supplier acknowledges that 
any such adjustment in the Contract Capacity shall not reduce any obligations of the Supplier in 
existence prior to the effective date of such adjustment and that such adjustment shall be 
pennanent and the Contract Capacity, as adjusted, cannot be further adjusted at any point during 
the balance of the Term. 

4.4 Supplier's Responsibility for Taxes 

The Supplier is liable for and shall pay, or cause to be paid, or reimburse the Buyer if the Buyer 
has paid, all Taxes applicable to any Revenue Sharing Payment due to the Buyer. If any GST or 
PST is payable in connection with the Revenue Sharing Payment, such GST or PST shall be paid 
by the Supplier. In the event that the Buyer is required to remit such Taxes, the amount thereof 
shall be deducted from any sums becoming due to the Supplier hereunder, or shall be added to 
any sums becoming due to the Buyer hereunder. 

4.5 Buyer's Responsibility for Taxes 

The Buyer is liable for and shall pay, or cause to be paid, or reimburse the Supplier if the 
Supplier has paid, all Taxes applicable to any Contingent Support Payment due to the Supplier. 
If any GST or PST is payable in connection with the Contingent Support Payment, such GST or 
PST shall be paid by the Buyer. In the event that the Supplier is required to remit such Taxes, 
the amount thereof shall be deducted from any sums becoming due to the Buyer hereunder, or 
shall be added to any sums becoming due to the Supplier hereunder. 

4.6 Non-Residency 

If the Supplier is a non-resident of Canada, as that term is defined in the ITA, and the Buyer 
incurs any withholding or other similar Taxes as a result of such non-residency, then payments 
under this Agreement by the Buyer shall be reduced by the ammmt of such withholding Taxes 
and the Buyer shall remit such withholding Taxes to the applicable taxing authorities. The Buyer 
shall within sixty (60) days after remitting such Taxes, notify the Supplier in writing, providing 
reasonable detail of such payment so that the Supplier may claim any applicable rebates, refunds 
or credits from the applicable taxing authorities. If, after the Buyer has paid such amounts, the 
Buyer receives a refund, rebate or credit on account of such Taxes, then the Buyer shall promptly 
remit such refund, rebate or credit amount to the Supplier. 
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ARTICLES 
STATEMENTS AND PAYMENTS 

5.1 Meter and Other Data 

(a) The Supplier agrees to provide to the Buyer access to the meters in the Metering 
Plan to accommodate remote interrogation of the metered data on a daily basis. 
The Supplier agrees to provide to the Buyer, at all times, access to any other 
information relating to the Contract Facility that the Supplier has provided to, or 
received from, the lESO from time to time. The Buyer agrees to provide to the 
Supplier, upon the Supplier's request, any Market Price infonnation and any other 
information that the Buyer will be utilizing in preparing any Statement that is not 
available directly to the Supplier from the IESO. Upon a Party becoming aware 
of any errors· or omissions in any data or infonnation provided in acc·ordance with 
this Section 5.1, such Party shall notify the other Party, and if applicable, the 
IESO in accordance with the IESO Market Ru1es, on a timely basis. 

(b) Notwithstanding the foregoing, the Parties acknowledge and agree that all 
Statements shall be prepared based on market price information and settlement 
data from the IESO, and in· the event of a discrepancy between market price 
information and settlement data from the IESO and information received directly 
from the Supplier pursuant to Section 5.\(a), then tl1e market price information 
and settlement data from the IESO shall, subj~ct to Section 5.7, be considered to 
be correct. 

5.2 Statements 

The Buyer shall prepare and deliver a settlement statement (the "Statement") to the Supplier, 
within ten (10) Business Days after the end of each calendar month in the Term that is the 
subject of the Statement (the "Settlement Month"), setting out the basis for the Monthly 
Payment with respect to the Settlement Month, as well as the basis for any other payments owing 
under tbis Agreement by .either Party to the other in the Settlement Month. A Statement may be 
delivered by the Buyer to the Supplier by facsinlile or electronic means and shall include the 
reference number assigned to this Agreement by the Buyer and a description of the components 
of the Monthly Payment and other payments, as described in tl1is Agreement, including 
Sections 2.3(a)(iv) and 4.2, as applicable, owing to fue Supplier for the Settlement Month. 

5.3 Payment 

The Party owing tile Monthly Payment shall remit to fue other Party full payment in respect of 
the Statement no later than twenty (20) Business Days after the end of the Settlement Monfu to 
which the Statement relates (the "Payment Date"). Any and all payments required to be made 
by either Party under any provision of fuis Agreement shall be made by wire transfer to fue 
applicable account designated in Section 5.5, or as ofuerwise agreed by the Parties. 



- 49-

5.4 Interest 

The Party owing the Monthly Payment shall pay interest on any late payment to the other Party, 
from the Payment Date to the elate of payment, unless such late payment was through the fault of 
the other Party. The interest rate applicable to such late payment shall be the Interest Rate in 
effect on the elate that the payment went into arrears, calculated daily, but shall not, under any 
circumstances, exceed the maximum interest rate permitted by Laws and Regulations. 

5.5 Payment Account Information 

Account for payments to Supplier: 

The Supplier shall provide information in respect of its account for payments hereunder. Such 
information shall include the bank, bank's address, bank code, transit number and account 
number. The Buyer's obligation to make payments to the Supplier hereunder shall not 
commence until the Buyer has received such information in respect of the Supplier's account for 
payments. 

Supplier's GST Registration Number: 85917 8972 RT0001 

The Buyer acknowledges that the account information, when provided to the Buyer, and GST 
registration number of the Supplier above constitutes Supplier's Confidential Information and is 
subject to the obligations of the Buyer as set out in Article 8. 

Account for payments to Buyer: 

Royal Bank: of Canada 
Main Branch 
200 Bay Street, Main Floor 
Toronto, ON M5J 2J5 

Account Number: 
Transit Number: 

Buyer's GST Registration Number: 

104-439-5 
00002 

85419 5039 RTOOOI 

The Supplier acknowledges that the account information and GST registration number of the 
Buyer above constitutes Buyer's Confidential Information and is subject to the obligations of the 
Supplier as set out in Article 8. 

Either Party may change its account information from time to time by written notice to the other 
in accordance with Section 15.7. 

5.6 Adjustment to Statement 

(a) Each Statement shall be subject to adjustment for errors in arithmetic, 
computation, or other errors, raised by a party during the period of one (1) year 
following the end of the calendar year in which such Statement was issued. If 
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there are no complaints raised, or if any complaints raised in the time period have 
been resolved, such Statement shall be final and subject to no further adjustment 
after the expiration of such period. 

(b) Notwithstanding the foregoing, the detem1ination by the IESO of any information 
shall be final and binding on the Parties in accordance with the IESO Market 
Rules, and without limiting the generality of the foregoing, if a Statement contains 
an error in the data or information issued by the IESO which the IESO has 
requested be corrected, then the one (I) year limit set forth in Section 5 .6( a) shall 
not apply to the correction of such error or the Buyer's ability to readjust the 
Statement. 

(c) Subject to Section 5.7, any adjustment to a Statement made pursuant to this 
Section 5.6 shall be made in the next subsequent Statement. 

5. 7 Disputed Statement 

If the Supplier disputes a Statement or any portion thereof, the Party owing any amount set forth 
in the Statement shall, notwithstanding such dispute, pay the entire amount set forth in the 
Statement to the other Party. The Supplier shall provide written notice to the Buyer setting out 
the portions of the Statement that are in dispute with a brief explanation of the dispute. If it is 
subsequently determined or agreed that an adjustment to the Statement is appropriate, the Buyer 
will promptly prepare a revised Statement. Any overpayment or underpayment of any amount 
due under a Statement shall bear interest at the Interest Rate, calculated daily, from and including 
the time of such overpayment or underpayment to the date of the refund or payment thereof. 
Payment pursuant to the revised Statement shall be made on the tenth (I Oth) Business Day 
following the date on which the revised Statement is delivered to the Supplier. If a Statement 
dispute has not been resolved between the Parties within five (5) Business Days after receipt of 
written notice of such dispute by the Buyer, the dispute may be submitted by either Party to a 
Senior Conference pursuant to the terms of Section 16.1. 

5.8 Statements and Payment Records 

The Parties shall keep all books and records necessary to support the information contained in 
and with respect to each Statement and Monthly Payment made thereunder, iri accordance with 
Section 15.2. 

ARTICLE6 
CREDIT AND SECURITY REQUIREMENTS 

6.1 Completion and Performance Security 

(a) The Parties acknowledge that the Supplier has, prior to the An1endment and 
Restatement Date, provided to the Buyer security for the performance of the 
Supplier's obligations under the Original CES Contract in an amount equal to 
$14,000,000 in the form described in Section 6.2 (the "Completion and 
Performance Security"). 
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(b) Effective upon the Term Commencement Date, and provided that the Buyer has 
determined that any liquidated damages payable by the Supplier un~er Section 2.5 
have been paid by the Supplier, then the amount of the Completion and 
Performance Security shall be reduced to an amount equal to $11,000,000. The 
amount of the Completion and Perfom1ance Security shall be reduced to an 
amount equal to (i) $8,000,000 effective upon the fifth anniversary of the Te1m 
Commencement Date, (ii) $5,000,000 effective upon the tenth anniversary of the 
Term Commencement Date and (iii) $2,500,000 effective upon the fifteenth 
anniversary of the Term Commencement Date. 

(c) In the event that the Buyer, in accordance with this Agreement, has recovered 
monies that were due to it using all or part of the Completion and Performance 
Security, the Supplier shall forthwith provide replacement security to cover an 
amount equal to that recovered or paid out of the Completion and Performance 
Security. In exchange for the Completion and Performance Security in the 
amended amount, the Buyer will return to the Supplier the original Completion 
and Performance Security. 

(d) If prior to Financial Closing or the date of receipt by the Buyer of the Completion 
and Performance Security, there occurs or arises incidents, events or 
circumstances which results, or is likely to result, in a delay in the aggregate of 
thirty (30) days or more in the achievement of Commercial Operation by the 
Milestone Date therefore including delays arising from events of Force Majeure, 
the Party first becoming aware of such delay or likely delay shall promptly (and, 
in any event, within ten (10) Business Days) notify the other Party and the Parties 
shall meet to discuss strategies for restoring, to the extent possible and practicable 
to do so, the development, construction and/or commissioning of the Facility to 
the schedule which will achieve Commercial Operation by the Milestone Date 
therefor. Notwithstanding the foregoing and any other provision of this 
Agreement, an event of Force Majeure shall not extend the date by which the 
Completion and Performance Security in the respective amounts set out in 
Sections 6.l(a) and 6.l(b) are each required to be provided by the Supplier. 

6.2 Composition of Security 

(a) Prior to the date of receipt by the Supplier of the notification of the Buyer 
described in paragraph 2.6(b )(i) in respect of Commercial Operation, tl1e 
Completion and Performance Security shall be provided in the form of a Letter of 
Credit, certified cheque, bank draft, or other equivalent form of surety insmunent 
acceptable to the Buyer, acting reasonably, for the full amount, but for certainty, 
shall not include guarantees. 

(b) From and after the date of receipt by the Supplier of the Confirmation of the 
Buyer described in paragraph 2.6(b )(i) in respect of the Commercial Operation 
Date, the Completion and Perfonnance Security shall be provided as set out iu 
Section 6.2(b)(i) or (ii) below: 
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(i) a Letter of Credit, certified cheque, bank draft, or other equivalent form of 
surety instrument acceptable to the Buyer, for the full amount of the 
Completion and Perfonnance Security; or 

(ii) subject to Section 6.2( d), a Guarantee, up to a maxim tun amount 
determined pursuant to Section 6.4, but not to exceed ninety percent 
(90%) of the ammmt of the Completion and Performance Security, 
together with a Letter of Credit, certified cheque, bank draft, or other 
equivalent form of surety instrument acceptable to the Buyer, for the 
balance of the amount of the Completion and Performance Security. 

To the extent that the amount of the Guarantee requirement increases or decreases 
from time to time in accordance with this Article 6, the amount of the Letter of 
Credit shall correspondingly be required to be decreased or increased,· 
respectively, so that the total amount of the Completion and Performance Security 
held by the Buyer at all times from and after the Term Commencement Date 

. remains in an aggregate amount as required pursuant to Section 6.1. 

(c) If the aggregate of the Supplier's Creditworthiness Value determined pursuant to 
Section 6.4(b) and the principal amount of the Letter of Credit, certilled cheque, 
bank draft, or other equivalent form of surety instnunent acceptable to the Buyer 
described in Section 6.2(b )(ii) is equal to or greater than the amount of the 
Completion and Performance Security, then no Guarantee is required. 

(d) If a Guarantee forms part of the Completion and Performance Security and: 

(i) the Creditworthiness Value of the Supplier determined pursuant to 
Section 6.4(b) is equal to or greater than the Creditworthiness Value of the 
Guarantor determined pursuant to Section 6.4(b ), provided the Guarantor 
has a Credit Rating required of a guarantor as set out in Section 6.4, or 

(ii) the aggregate of the Supplier's Creditworthiness Value and the principal 
amount of the Letter of Credit, certified cheque, bank draft, or other 
equivalent form of surety instrument acceptable to the Buyer described in 
Section 6.2(b )(ii) is equal to or greater than the amount of the Completion 
and Performance Security, 

then, provided the Supplier is not then in default under this Agreement, the Buyer 
shall, upon request by the Supplier, return the Guarantee to the Supplier. 

6.3 Letter of Credit Provisions 

Any Letter of Credit delivered hereunder shall be subject to the following provisions: 

(a) The Supplier shall (i) renew or cause the renewal of each outstanding Letter of 
Credit on a timely basis as provided in the relevant Letter of Credit, (ii) if the 
fmancial institution that issued an outstanding Letter of Credit has indicated its 
intent not to renew such Letter of Credit, provide a substitute Letter of Credit or 
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other equivalent form of surety instrument satisfactory to the Buyer at least ten 
(1 0) Business Days prior to the expiration of the outstanding Letter of Credit, and 
(iii) if a fmancial institution issuing a Letter of Credit fails to honour the Buyer's 
properly documented request to draw on an outstanding Letter of Credit (other 
than a failure to honour as a result of a request to draw that does not conform to 
the requirements of such Letter of Credit), provide for the benefit of the Buyer 
(A) a substitute Letter of Credit that is issued by another financial institution, or 
(B) other surety instmment satisfactory to the Buyer in an amount equal to such 
outstanding Letter of Credit, in either case within five (5) Business Days after the 
Supplier receives notice of such refusal. 

(b) A Letter of Credit shall provide that the Buyer may draw upon the Letter of Credit 
in an amolmt (up to the face amount or part thereof remaining available to be 
drawn thereunder for which the Letter of Credit has been issued) that is equal to 
all amounts that are due and owing from the Supplier but that have not been paid 
to the Buyer within the time allowed for such payments under this Agreement 
(including any related notice or grace period or both). A Letter of Credit shall 
provide that a drawing may be made on the Letter of Credit upon submission to 
the financial institution issuing the Letter of Credit of one or more certificates 
specifying the amounts due and owing to the Buyer in accordance with the 
specific requirements of the Letter of Credit. 

(c) If the Supplier shall fail to renew, substitute, or sufficiently increase the amount 
of an outstanding Letter of Credit (as the case may be), or establish one or more 
additional Letters of Credit or other equivalent form of surety instmment 
satisfactory to the Buyer when required hereunder, then without limiting any other 
remedies the Buyer may have under this· Agreement, the Buyer (i) may draw on 
the undrawn portion of any outstanding Letter of Credit and retain for its own 
account, as liquidated damages and not as a penalty, the amount equal to one (I%) 
percent of tl1e face value of such outstanding Letter of Credit and/or (ii) prior to 
the expiry of such Letter of Credit, may draw on the entire, undrawn portion of 
any outstanding Letter of Credit, upon submission to the financial institotion 
issuing such Letter of Credit of a certificate specifying the entire amount of the 
Letter of Credit is owing to the Buyer in accordance with the specific 
requirements of the Letter of Credit. Any amount then due and owing to the 
Buyer shall be received by the Buyer as liquidated damages and not as a penalty. 
If the amounts then due and owing are less than the amount drawn under such 
Letter of Credit, then such excess amount shall be held as Completion and 
Performance Security. The Supplier shall remain liable for any amounts due and 
owing to the Buyer and remaining unpaid after the application of the amounts so 
drawn by the Buyer. If the Supplier subsequently delivers a Letter of Credit or 
other surety instrument or other collateral permitted pursuant hereto, in each case 
satisfactory to the Buyer in its sole and absolute discretion as to form, substance 
and amount, then upon acceptance by the Buyer thereof, the Buyer shall remit to 
the Supplier all amounts held by the Buyer as Completion and Performance 
Security pursuant to this Section 6.3(c). 
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(d) The costs and expenses of establishing, renewing, substituting, cancelling, 
increasing and reducing the amount of (as the case may be) one or more Letters of 
Credit shall be borne by the Supplier. 

(e) The Buyer shall return a Letter of Credit held by the Buyer to the Supplier, if the 
Supplier is substituting a Letter of Credit of a greater or lesser amount pursuant to 
Section 6.3(a), within five (5) Business Days from the Buyer's receipt of such 
substituted Letter of Credit. 

6.4 Guarantee Provisions 

(a) The Buyer shall accept a guarantee in the form attached hereto as Exhibit D (the 
"Guarantee") from a guarantor of the Supplier ( witl1 tl1e applicable party 
providing the Guarantee being referred to as the "Guarantor"), provided 
however that the Guarantor shall have a Credit Rating as listed in any of the four 
rows contained in the table below. Notwiilistanding the foregoing, in the event 
the Guarantor has a Negative Outlook, then its Credit Rating, for purposes of 
calculating the Creditworthiness Value of ilie Guarantor in Section 6.4(b)(i), will 
be automatically demoted by one (!) row in ilie table in Section 6.4(b)(i). For 
greater certainty, a Guarantor with a Credit Rating in the fourth (4"') level set 
fortl1 below without a Negative Outlook will no longer be able to provide a 
Guarantee if it subsequently receives a Negative Outlook. Subject to Section 6.2, 
the amount of ilie Guarantee shall be equal to or Jess than the Creditworthiness 
Value of the Guarantor, failing which the Supplier shall be required to provide 
alternative acceptable security as provided in Section 6.2(b) so as to remain in 
compliance witl1 the Completion and Performance Security requirements set out 
in Section 6.1. 

(b) (i) 

s X T 

A Person's Creditwortl1iness Value (the "Creditworthiness Value") shall 
be determined by ilie following formula: 

where S represents the Tangible Net Worth of the Person, expressed in Dollars, 
and T is a figure, used for weighting purposes, talcen from the column entilled 
"Value of T" in the table below of the appropriate row corresponding to the 
Person's Credit Rating as adjusted by any Negative Outlook in accordance with 
Section 6.4(a) or 6.4(b)(ii), as applicable, provided that where the Person has 
Credit Ratings from more than one rating agency set out in the table below, then 
ilie lowest of such Credit Ratings, as adjusted by any Negative Outlook in 
accordance with Section 6.4(a) or 6.4(b)(ii), as applicable, shall be used: 
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2. At least EBB+ At least BBB high At least Baal 0.08 

3. AtleastBBB At least EBB At least Baa2 0.06 

4. At least EBB- At leastBBB low At least Baa3 0.05 

(ii) In the event that any Person has a Negative Outlook, then its Credit Rating 
will automatically be demoted by one (!) row in the table in Section 
6.4(b)(i). 

(c) Upon the consent of the Buyer, which consent shall not be unreasonably withheld, 
the Guarantor may substitute its Guarantee with a guarantee from an Affiliate or 
from any other Person who would qualify as a guarantor for an ammmt equivalent 
to the amount of the Guarantee (the "Replacement Guarantee"). The 
Replacement Guarantee shall be in the form of the Guarantee.· Upon delivery of 
the Replacement Guarantee, (i) such Replacement Guarantee shall be deemed to 
be the "Guarantee" and such Affiliate or other Person providing such guarantee, 
as the case may be, shall be deemed to be the "Guarantor" for all purposes of 
this Agreement and (ii) the Buyer shall return the original Guarantee to the 
original Guarantor witllln five (5) Business Days of such delivery. 

(d) For greater clarity, all provisions of this Agreement that refer to (i) the Guarantor 
or similar references, or (ii) the Creditworthiness Value of the Guarantor or 
similar references, shall: 

(!) only apply in respect of the Guarantor if that Guarantor has, at the 
applicable time, issued a Guarantee in favour of the Buyer and that 
Guarantee remains in effect at that time (otherwise, the reference to 
Gwu:antor shall be excluded when interpreting the provision until such 
time as a Guarantee is provided); and 

(2) only refer to the Creditworthiness Value of the Supplier (and not U1e 
Creditworthiness Value of its Guarantor) when and for so long as its 
Guarantor has not provided a Guarantee that remains in effect at the 
applicable time. 

6.5 Financial Statements 

If there is a Guarantor, the Supplier shall, on a quarterly basis, provide to the Buyer (i) as soon as 
available and in no event later than sixty (60) days after the end o.f each fiscal quarter of the 
Guarantor, unaudited consolidated financial statements of the Guarantor, for such fiscal quarter 
prepared in accordance with GAAP, and (ii) as soon as possible and in no event later than one 
hundred and twenty (120) days after the end of each fiscal year, audited consolidated :fmancial 
statements of the Guarantor for such fiscal year prepared in accordance with GAAP. 
Notwithstanding the foregoing, if any such financial statements ate not available in a timely 
manner due to a delay in preparation or auditing, such delay shall not be considered a breach of 
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this Section 6.5 so long as the Guarantor is diligently pursuing the preparation, audit and delivery 
of such financial statements. Quarterly financial statements may be deHvered electronically to 
the Buyer in PDF form. Upon each delivery of the Guarantor's financial statements to the 
Buyer, the Guarantor providing such financial statements shall be deemed to represent to the 
Buyer that its financial statements were prepared in accordance with GAAP and present fairly 
the financial position of the Guarantor for the relevant period then ended. In the event that the 
Guarantor does not publish financial statements on a quarterly basis, then unaudited consolidated 
financial statements shall be provided by the Guarantor, at a minimum, on a semi-annual basis. 
To the extent that the Supplier's Creditworthiness Value is such that the Guarantee is not 
required or it is returned to the Guarantor and cancelled pursuant to Section 6.2(d), then the 
obligations to provide financial statements under this Section 6.5 shall apply in full to the 
Supplier instead of the Guarantor. 

6.6 Notice of Deterioration in Financial Indicators 

The Supplier shall provide notice to the Buyer of any material deterioration of any of the 
Financial Indicators of the Supplier or the Guarantor immediately upon the Supplier becoming 
aware of such deterioration. · 

ARTICLE7 
REPRESENTATIONS 

7.1 Representations of the Supplier 

The Supplier represents to the Buyer as follows, and acknowledges that the Buyer is relying on 
such representations in entering into this Agreement: · 

(a) The Supplier is a corporation incorporated under the laws 'of the Province of 
Ontario, is registered or otherwise qualified to carry on business in the Province 
of Ontario, and has the requisite power to enter into this Agreement and to 
perform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the 
Supplier and is a valid and binding obligation of the Supplier enforceable in 
accordance with its terms except as such enforcement may be limited by 
bankruptcy, insolvency and other laws affecting the rights of creditors generally 
and except that equitable remedies may only be granted in the discretion of a 
court of competent jurisdiction. 

(c) The execution and delivery of this Agreement by the Supplier and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 
or conflict with or cause the termination, cancellation or acceleration of any 
material obligation of the Supplier under: 

(i) any contract or obligation to which the Supplier is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 
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(ii) the articles, by-laws or other constating documents, or resolutions of the 
directors or shareholders of the Supplier; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the 
Supplier; or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Supplier. 

(d) There are no bru:Uauptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against or being 
contemplated by the Supplier or, to the knowledge of the Supplier, threatened 
against the Supplier. 

(e) TI1ere are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Govenunental Authority or arbitrator, or, to the knowledge of the Supplier, 
threatened agrunst the Supplier, that could have a Material Adverse Effect on the 
Supplier. 

(f) All requirements for the Supplier to make any filing, declaration or registration 
with, give any notice to or obtain ooy licence, permit, certificate, registration, 
authorization, consent or approval of, any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 

(g) The Supplier is not a non-resident ofCrumda for the purposes of the ITA. 

(h) All statements, specifications, data confumations and infom1ation that have been 
set out in the Proposal are complete and accurate in all material respects and aTe 
hereby restated ru1d reaffirmed by the Supplier as representations made to the 
Buyer hereunder and there is no material information omitted from the Proposal 
which makes the information in the Proposal misleading or inaccurate. 

In addition, the Supplier shall, upon delivery of each of the·quarterly progress reporta required to 
be provided to the Buyer pursuant to Section 2.7, represent in writing that each of the foregoing 
statements set out in Sections 7.l(a) to (h) inclusive continues to be true or, if ru1y of such 
statements are no longer true, then the Supplier shall provide to the Buyer a qualified 
representation with respect to such statement. Such qualified representation provided by tlle 
Supplier to the Buyer shall be subject, however, to the rights of the Buyer in Section !O.l(d) to 
require the Supplier to cure or remove any such qualification with respect to such statement. 

7.2 Representations of the Buyer 

TI1e Buyer represents to the Supplier as follows, and acknowledges that the Supplier is relying on 
such representations in entering into this Agreement: 
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(a) The Buyer that was the original counterparty to this Agreement is a corporation 
without share capital created under the laws of Ontario, and has the requisite 
power to enter into this Agreement and to perform its obligations hereunder, 

(b) This Agreement has been duly authorized, executed, and delivered by the Buyer 
and is a valid and binding obligation of the Buyer enforceable in accordance with 
its terms, except as enforcement may be limited by bankruptcy, insolvency and 
other laws affecting the rights of creditors generally and except that equitable 
remedies may be granted solely in the discretion of a court of competent 
jurisdiction. 

(c) The execution and delivery of this Agreement by the Buyer and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 

. or conflict with or cause the temrination, cancellation or acceleration of any 
material obligation of the Buyer under: 

(i) any contract or obligation to which the Buyer is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 

(ii) the by-laws or resolutions of the directors (or any committee thereof) or 
shareholder of the Buyer; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the Buyer; 
or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Buyer. 

(d) There are no bankruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against, or being 
contemplated by the Buyer or, to the knowledge of the Buyer, threatened against 
the Buyer. 

(e) There are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Governmental Authority or arbitrator, or, to the knowledge of the Buyer, 
threatened against the Buyer, that could have a Material Adverse Effect on the 
Buyer. 

(f) · All requirements for the Buyer to make any declaration, filing or registration with, 
give any notice to or obtain any licence, permit, certificate, registration, 
authorization, consent or approval of, any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 
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ARTICLE 8 
CONFIDENTIALITY AND FIPPA 

8.1 Confidential Information 

From the date of this Agreement to and following the expiry of the Term, the Receiving Party 
shall keep confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidential Information to its Representatives 
who need to know Confidential Information for the purpose of assisting the 
Receiving Party in complying with its obligations under this Agreement. On each 
copy made by the Receiving Party, the Receiving Party must reproduce all notices 
which appear on the original. The Receiving Party shall inform its 
Representatives of the confidentiality of Confidential Information and shall be 
responsible for any breach of this Article 8 by any of its Representatives. 

(b) If the Receiving Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or similal" process) to disclose any Confidential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable Jaw, order, regulation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 8.2. 

(c) Where the Supplier is the Receiving Party, the Supplier may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing financing for the Contract Facility, 
provided that any such Secured Lender or prospective lender or investor has been 
informed of the Supplier's confidentiality obligations hereunder and such Secured 
Lender or prospective lender or investor has covenanted in favour of the Buyer to 
hold such Confidential Information confidential and entered into a Confidentiality 
Undertaldng in the form set out in Exhibit W or in a similar form prepared by the 
Supplier and approved by the Buyer. 

(d) Notwithstanding the foregoing, the Supplier consents to the disclosure of its name 
and contact particulars (including its address for service and the name of its 
Company Representative) by tl1e Buyer to all Other Suppliers for the purposes of 
Sections 1.6 to 1.! 0 inclusive. 

8.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requiremept so that the Disclosing Party may seek an appropriate protective order or 
waive compliance witl1 this Agreement. If, in the absence of a protective order or the receipt of a 
waiver herelmder, the Receiving Party or its Representatives are compelled to disclose the 
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Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
!hat such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential· Information subject to those 
terms and conditions. 

8.3 Return oflnformation 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing 1'arty in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
-in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under Laws and Regulations, and shall keep such retained copy subject to 
the terms ofthis Article 8. 

8.4 Injunctive and Other Relief 

The Receiving Party acknowledges that breach of any provisions of this Article may cause 
irreparable harm to the Disclosing Party or to any third-party to whom the Disclosing Party owes 
a duty of confidence, and that the injury to the Disclosing Party or to any third party may be 
difficult to calculate and inadequately compensable in damages. The Receiving Party agrees that 
the Disclosing Party is entitled to obtain injunctive relief (without proving any damage sustained 
by it or by any third party) or any other remedy against any actual or potential breach of the 
provisions of this Article. -

8.5 FIPPA Records and Compliance 

The Parties acknowledge and agree that the Ontario Power Authority is subject to FIPPA and 
that PIPPA applies to and governs all Confidential Information in the custody or control of the 
Ontario Power Authority ("FIPPA Records") and may, subjectto FIPPA, require the disclosure 
of such FIPPA Records to third parties. The Supplier agrees to provide a copy of any FIPPA 
Records that it previously provided to the Ontario Power Authority if the Supplier continues to 
possess such PIPPA Records in a deliverable form. at the time of the Ontario Power Authority's 
request. Iftlw Supplier does possess such PIPPA Records in a deliverable form, it shall provide 
the same within a reasonable time after being directed to do so by tl1e Ontario Power Authority. 
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The provisions of this section shall survive any termination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

8.6 This Agreement 

Notwithstanding any other provision of this Agreement or the Original CES Contract, each of 
this Agreement, the fact of the entry into tllis Agreement by the Parties, any differences between 
this Agreement and the Original CES Contract, and the termination of the Original CES 
Contract, is hereby designated as Buyer's Confidential lnfom1ation, and the Supplier shall be 
deemed to be the Receiving Party and the Buyer shall be deemed to be the Disclosing Party in 
respect of such information. The Supplier hereby acknowledges and agrees to such designation 
of any and all such information. For clarity, the Buyer shall not be bound by any duty of 
confidentiality or non-disclosure to the Supplier in respect of such information, other than that 
which would have applied in the absence of this Section 8.6. 

9.1 Term 

ARTICLE9 
TERM 

(a) This Agreement shall become effective upon the date hereof. 

(b) The "Term" means that period of time commencing at the begimling of the hour 
ending 01:00 hours (EST) on the Commercial Operation Date (the "Term 
Commencement Date") and ending at 24:00 hours (EST) on the day before the 
twentieth (20th) anniversary date thereafter, subject to earlier teffi1ination in 
accordance with the provisions hereof. Neither Party shall have any right to 
extend or renew the Tem1 except as agreed in writing by the Parties. 

ARTICLE 10 
TERMINATION AND DEFAULT 

10.1 Events ofDefau1t by the Supplier 

. Each of the following will constitute an Event of Default by the Supplier (each, a "Supplier 
Event of Default"): 

(a) The Supplier or the Guarantor fails to malce any payment when due, or, subject to 
Section 10.l(r), deliver and/or maintain the Completion and Performance Security 
as required under this Agreement, if such failure is not remedied within five (5) 
Business Days after written notice of such failure from the Buyer. 

(b) TI1e Supplier fails to perform any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Supplier Event of Default) 
if such failure is not remedied within fifteen (15) Business Days after written 
notice of such failure from the Buyer, provided that such cure period shall be 
extended by a further fifteen (15) Business Days if the Supplier is diligently 
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remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Supplier fails or ceases to hold a valid licence, permit, certificate, 
registration, authorization, consent or approval issued by a Governmental 
Authority where such failure or cessation results in, or could be reasonably 
expected to result in, a Material Adverse Effect on the Supplier and is not 
remedied within thirty (30) Business Days after receipt by the Supplier of written 
notice of such failure or cessation from the Buyer, provided that such cure period 
shall be extended by a further thirty (30) Business Days if the Supplier is 
diligently remedying such failure or cessation and such failure or cessation is 
capable of being corrected during such extended cure period. 

(d) Any representation made by the Supplier in this Agreement is not true or correct 
in any material respect when made and is not made true or correct in all material 
respects within thirty (30) Business Days after receipt by the Supplier of written 
notice of such fact from the Buyer, provided that such cure period (i) shall be 
extended for a further period of thirty (30) Business Days and (ii) may be 
extended by such further period of time as the Buyer in its sole and absolute 
discretion determines is reasonable, if, in each case, the Supplier is diligently 
correcting such breach and such breach is capable of being corrected during such 
extended cure period. For certainty, notwithstanding the receipt by the Buyer of a 
qualified representation by the Supplier with respect to any statement referred to 
in Sections 7.l(a) to 7.l(h), inclusive, the Buyer may, in its sole and absolute 
discretion, require the Supplier, within the time limits set out in this Section 
1 O.l(d), to cure or remove any such qualification to such statement. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering, the dissolution, termination of existence, liquidation or 
winding up of the Supplier, unless such filed documents are immediately revoked 
or otherwise rendered inapplicable, or unless, in the case of the Supplier, there has 
been a permitted and valid assignment of this Agreement by the Supplier under 
this Agreement to a Person which is not dissolving, terminating its existence, 
liquidating or winding up and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(f) The Supplier amalgamates with, or merges with or into, or transfers the Facility or 
all or substantially all of its assets to, another Person unless, at the time of such 
amalgamation, merger or transfer, there has been a permitted and valid 
assigrunent hereof by the Supplier under this Agreement to the resulting, 
surviving or transferee Person and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(g) A receiver, manager, receiver-manager, liquidator, monitor or trustee in 
bankruptcy of the Supplier or of any of the Supplier's property is appointed by a 
Govermnental Authority or pursuant to the tenns of a debenture or a similar 
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instrument, and such receiver, manager, receiver-manager, liquidator, monitor or 
trustee in bankruptcy is not discharged or such appointment is not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of a Governmental Authority, the Supplier is adjudicated bankrupt or 
insolvent or any substantial part of the Supplier's property is sequestered, and 
such decree, judgment or order continues undischarged and unstayed for a period 
of thirty (30) days after the entry thereof. A petition, proceeding or filing is made 
against the Supplier seeking to have the Supplier declared bankrupt or insolvent, 
or seeking adjustment or composition of any of its debts pursuant to the 
provisions of any Insolvency Legislation, and such petition, proceeding or filing 
is not dismissed or withdrawn within thirty (30) days. 

(h) The Supplier makes an assignment for the benefit of its creditors generally under 
any Insolvency Legislation, or consents to the appointment of a receiver, 
manager, receiver-manager, monitor, trustee in banlauptcy, or liquidator for aU or 
part of its property or files a petition or proposal to declare bankruptcy or to 
reorganize pursuant to the provisions of any Insolvency Legislation. 

(i) The Supplier has defaulted tmder one or more obligations for indebtedness to 
other Persons, resulting in obligations for indebtedness in an aggregate amount of 
more than the greatest of: (!) five percent (5%) of its Tangible Net Worth, (2) 
$50,000/MW multiplied by the Annual Average Contract Capacity, and (3) 
$2,000,000, becoming immediately due and payable, unless: (A) such default is 
remedied within fifteen (15) Business Days after written notice of such failure 
from the Buyer, provided that such cure period shall be extended by a: further 
fifteen (15) Business Days if the Supplier is diligently remedying such default and 
such default is capable of being cured during such extended cure period; or (B) 
the Supplier has satisfied the Buyer that such default does not have a Material 
Adverse Effect on the Supplier's ability to perform its obligations under this 
Agreement. 

G) The Supplier has made a Contract Facility Amendment that has not first been 
consented to by the Buyer and that has not been removed within ten (1 0) Business 
Days after such Contract Facility Amendment occurred. 

(k) The Commercial Operation Date has not occurred on or before the date which is 
one (1) year after the Milestone Date for Commercial Operation, unless the 
Supplier has, on or prior to such one year date, paid all liquidated damages 
accruing to such one year date pursuant to Section 2.5 and the full amount of the 
required Completion and Performance Security is being held by the Buyer in 
accordance with Section 6.1. 

(!) The Commercial Operation Date has not occurred on or before the date which is 
eighteen (18) months after the Milestone Date for Commercial Operation. 

(m) Either of the defaults described in Sections 15.6(d) and 15.6(f)(i) has occurred. 
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(n) The Availability is less than: (i) seventy percent (70%) during the second Contract 
Year, (ii) seventy-five percent (75%) during the third Contract Year, or (iii) eighty 
percent (80%) during the fourth and each succeeding Contract Year. 

(o) The Supplier undergoes a change in Control without first obtaining the written 
approval of the Buyer if required pursuant to Sections 16.6 or 16.7. 

(p) The Supplier assigns this Agreement without first obtairiing the consent of the 
Buyer, ifrequired pursuant to this Agreement. 

(q) The Supplier has not disclosed each actual or potential Conflict ofinterest (as that 
term is defined in the 2,500 MW RFP) and, if any such actual or potential 
Conflict of Interest is capable of being remedied, it has not been remedied within 
fifteen (15) Business Days after written notice of such nondisclosure from the 
Buyer. 

(r) The Supplier has failed to provide Completion and Performance Security in the 
amounts and by the dates required in Article 6. 

10.2 Remedies of the Buyer 

(a) If any Supplier Event of Default (other than a Supplier Event of Default referred 
to in Sections 10.l(e), 10.1(g), and 10.1(b)) occurs and is continuing, upon written 
notice to the Supplier, the Buyer may, subject to Article 12, terminate this 
Agreement. 

(h) If a Supplier Event of Default referred to in Sections 10.1(h), lO.l(m), or 10.1(n) 
occurs and is continuing, in addition to the remedies set out in Section 10.2(a), at 
the discretion of the Buyer, either: 

(i) the Supplier will forfeit an amount equivalent to the Assumed Deemed 
Dispatch Payment that would be payable to the Supplier, if any, for the 
Settlement Month in which such Supplier Event of Default occurs, as 
liqriidated damages and not as a penalty; or 

(ii) the Buyer may levy a performance assessment set-off, as. liquidated 
damages and not as a penalty, equal to three (3) times the average 
Assumed Deemed Dispatch Payment that would be payable to the 
Supplier, if any, for the most recent twelve (12) Settlement Months (or the 
number of Settlement Months that have elapsed from the Term 
Commencement Date if less than twelve (12) Settlement Months have 
elapsed), in the event that three (3) or more Supplier Events of Default 
referred to in Sections 10.1(b), 10.l(m), or 10.1(n) have occurred within a 
Contract Year, regardless of whether such Supplier Events of Default have 
been subsequently cured, 

and which may be satisfied by the Buyer setting off any payments due to the 
Supplier against any amounts payable by the Supplier to the Buyer including, at 
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the Buyer's option, the amount of any Completion and Performance Security 
provided to the Buyer pursuant to Article 6, and by drawing on the Completion 
and Performance Security, or any part thereof, and if the remedy in 
Section 1 0.2(a) has not been exercised, requiring the Supplier to replace such 
drawn security with new security. 

(c) If a Supplier Event of Default occurs and is continuing, the Buyer may, in 
addition to the remedies setout in Section 1 0.2(a): 

(i) set off any payments due to the Supplier against any amounts payable by 
the Supplier to the Buyer including, at the Buyer's option, the amount of 
any Completion and Perfom1ance Security provided to the Buyer pursuant 
to Article 6; and 

(ii) draw on the Completion and Performance Security, or any part thereof 
and, if the remedy in Section 1 0.2(a) has not been exercised, require the 
Supplier to replace such drawn security with new security. 

(d) Notwithstanding Sections l0.2(a), 10.2(b), and 10.2(c), upon the occurrence of a 
Supplier Event of Default referred to in Sections JO.l(e), JO.l(g) or lO.l(h), this 
Agree1;11ent shall automatically terminate without notice, act or formality, 
effective immediately before the occurrence of such Supplier Event of Default, in 
which case, for certainty, the Secured Lender shall have the rights available to it 
under Section 12.2{g). 

(e) If the Buyer terminates this Agreement pursuant to Section 10.2(a) or this 
Agreement is terminated pursuant to Section I 0.2(d), the Buyer shall have the 
following option, exercisable in the sole and absolute discretion of the Buyer: 

(i) if the Tetmination Date precedes the Commercial Operation Date, the 
Supplier shall pay, as liquidated damages and not as a penalty, an amount 
equivalent to (!)the amount of all Completion and Performance Security 
provided by or on behalf of the Supplier, plus (2) the amount of any 
portion of the Completion and Performance Security that the Supplier was 
required under Section 6.1 to provide to the Buyer as of the Termination 
Date (with the total amount of such liquidated damages being referred to 
as the "Sum"). The Buyer shall be entitled to retain all Completion and 
Performance Security provided by or on behalf of the Supplier and apply it 
towards the Supplier's obligation to pay the Sum. With respect to any 
unpaid portion of the Sum, the Buyer may exercise all remedies available 
to the Buyer including pursuing a claim for damages, as contemplated in 
Section 10.5; or 

(ii) if the Termination Date is on or after the Commercial Operation Date, the 
Buyer shall he entitled to retain all Completion and Performance Secuiity 
provided by or on behalf of the Supplier and exercise all other remedies 
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available to the Buyer including pursurng a claim for damages, as 
contemplated in Section 10.5. 

(f) Termination shall not relieve the Supplier or the Buyer of their respective 
responsibilities relating to the availability of the Contract Capacity and delivery of 
the Electricity and Related Products from the Contract Facility, or amounts 
payable under this Agreement, up to and including the Termination Date. The 
Buyer shall be responsible only for the payment of amounts accruing under this 
Agreement up to and including the Termination Date. In addition to its other 
rights of set off available to it pursuant to this Agreement and at law,· the Buyer 
may hold back payment or set off its obligation to make such payment against any 
payments owed to it if the Supplier fails to comply with its obligations on 
termination. 

10.3 Events of Default by the Buyer 

Each of the following will constitute an Event of Default by the Buyer (each, a "Buyer Event of 
Default"): 

(a) The Buyer fails to make any payment under this Agreement when due, if such 
failure is not remedied within five (5) Business Days after written notice of such 
failure from the Supplier. 

(b) The Buyer fails to perform any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Buyer Event of Default), 
if such failure is not remedied within fifteen (15) Business Days after written 
notice of such failure from the Supplier, provided that such cure period shall be 
extended by a further fifteen (15) Business Days if the Buyer is diligently 
remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Buyer fails or ceases to hold a valid licence, permit, certificate, registration, 
authorization, consent or approval issued by a Governmental Authority where 
such failure or cessation results in, or could be reasonably expected to result in, a 
Material Adverse Effect on the Buyer and is not remedied within thirty (30) 
Business Days after receipt by the Buyer of written notice of such failure or 
cessation from the Supplier, provided that such cure period shall be extended by a 
further thirty (30) Business Days if the Buyer is diligently remedying such failure 
or cessation and such failure or cessation is capable of being corrected during 
such extended cure period. 

(d) Any representation made by the Buyer in this Agreement is not materially true or 
correct in any material respect when made and is not made materially true or 
correct within thirty (30) Business Days after receipt by the Buyer of written 
notice of such fact from the Supplier, provided that such cure period shall be 
extended by a further thi!ty (30) Business Days if the Buyer is diligently 
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correcting such breach and such breach is capable of being corrected during such 
extended cure period. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering the dissolution, termination of existence, liquidation or 
winding up of the Buyer unless such filed documents are immediately revoked or 
otherwise rendered inapplicable, or unless there has been a pemlitted and valid 
assignment of this Agreement by the Buyer under this Agreement to a Person 
which is not dissolving, terminating its existence, liqui"dating or winding up and 
such Person has assumed all of the Buyer's obligations under this Agreement. 

(f) A receiver, manager, receiver-manager, liquidator, monitor or trustee in 
bankruptcy of the Buyer or of any of the Buyer's property is appointed by a 
Governmental Authority or pursuant to the terms of a debenture or a similar 
instrument, and such receiver, manager, receiver-manager, liquidator, monitor or 
trustee in bankruptcy is not discharged or such appointment is ·not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of Governmental Authority, the Buyer is adjudicated bankrupt or insolvent 
or any substantial part of the Buyer's property is sequestered, and such decree, 
judgment or order continues undischarged and unstayed for a period of thirty (30) 
days after the entry thereof. A petition, proceeding or filing is made against the 
Buyer seeking to have it declared bankrupt or insolvent, or seeking adjustment or 
composition of any of its debts pursuant to the provisions of any Insolvency 
Legislation, and such petition, proceeding or filing is not dismissed or withdrawn 
within tllirty (30) days. 

(g) The Buyer makes an assignment for the benefit of its creditors generally under 
any Insolvency Legislation, or consents to the appointment of a receiver, 
manager, receiver-manager, monitor, trustee in bankn1ptcy or liquidator, of it or 
of all or part of its property or files a petition or proposal to declare bankruptcy or 
to reorganize pursuant to the provision of any Insolvency Legislation. 

(h) The Buyer assigns this Agreement (other than an assignment made pursuant to 
Sections 16.5(d) or l6.5(e)) without first obtaining the consent of the Supplier, if 
required pursuant to this Agreement. 

10.4 Termination by the Supplier 

(a) If any Buyer Event of Default occurs and is continuing, then upon written notice 
to the Buyer, the Supplier may: (i) in accordance with Sections 16.5(d)(iii) and 
16.5( e )(iii), terminate this Agreement, and (ii) set off any payments due to tl1e 
Buyer against any amounts payable by the Buyer to the Supplier. 

(b) Notwithstanding the foregoing, if applicable, the B11yer shall be responsible for 
payment of amounts accruing under this Agreement only up to and including the 
Termination Date. The Supplier may hold back payment or set off against any 
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payments owed by it if the Buyer fails to comply with its obligations on 
termination. 

10.5 Remedies for Termination Non-Exclusive 

The termination of this Agreement by either Party and the payment of all amounts then due and 
owing to the other Party as expressly provided in this Agreement shall not limit, waive or 
extinguish in any way the recourse of either Party to any remedies available to it in relation to 
such termination at law, in equity or otherwise, nor shall such termination affect any rights that 
the lndemnitees may have pursuant to any indemnity given under this Agreement. 
Notwithstanding the foregoing, if the Buyer bas exercised the option set out in Section I 0.2( e )(i), · 
then the Buyer's remedies against the Supplier in respect of the termination of this Agreement 
shall be limited to any unpaid portion of the Stirn set out in Section I 0.2( e )(i). 

ARTICLE 11 
FORCE MAJEURE 

11.1 Effect oflnvoldng Force Majeure 

(a) If, by reason of Force Majeure: 

(i) the Supplier is unable to make available all or any part of the Contract 
Cap!lcity or is unable to deliver Electricity from the Contract Facility; or 

(ii) either Party is unable, wholly or partially, to perform or comply with its 
other obligations (other than payment obligations) hereunder, including 
the Supplier being unable to achieve a Milestone Event by the relevant 
Milestone Date; 

then the Party so affected by Force Majeure shall be excused and relieved from 
performing or complying with such obligations (other than payment obligations) 
and shall not be liable for any liabilities, damages, losses, payments, costs, 
expenses (or Indemnifiable Losses, in the case of the Supplier affected by Force 
Majeure) to, or incurred by, the other Party in respect of or relating to such Force 
Majeure and such Party's failure to so perform or comply during the continuance 
and to the extent of the inability so caused from and after the invocation afForce 
Majeure. Notwithstanding the foregoing, during such time as the Supplier is so 
unable to perform or comply with its obligations as a result of a Force Majeure, to 
the extent that the Supplier is able to deliver a portion of the Contract Capacity 
and Electricity from the Contract Facility despite an event of Force Majeure, then 
the calculation of payment will be made with respect to such portion of the 
Contract Capacity and Electricity delivered in accordance with Exhibit J. · 

(b) A Party shall be deemed to have invoked Force Majeure with effect from the 
commencement of the event or circumstances constituting Force Majeure when 
that Party gives to the other Party prompt notice, written or oral (but if oral, 
promptly confirmed in writing) of the effect of the Force Majeure and reasonably 
full particulars of the cause thereof, in substantially the form set forth as Exhibit I, 



(c) 

(d) 

(e) 

(t) 

(g) 

(h) 

- 69-

provided that such notice shall be given within ten (I 0) Business Days of the 
commencement of the event or circumstances constituting Force Majeure. If the 
effect of the Force Majeure and full particu,lars of the cause thereof callllot be 
reasonably determined within such ten (I 0) Business Day period, the Party 
invoking Force Majeure shall be allowed a further ten (10) Business Days (or 
such longer period as the Parties may agree in writing) to provide such full 
particulars, in substantially the form set forth as Exhibit I, to the other Party. For 
greater ce1iainty, the reporting or discussion of a Force Majeure event provided in 
a periodic report from tbe Supplier to the Buyer pursuant to Section 2.7 shall not 
constitute sufficient notice of the occurrence of a Force Majeure event. 

The Party invoking Force Majeure shall use Commercially Reasonable Efforts to 
remedy the situation and remove, so far as possible and with reasonable dispatch, 
the Force Majeure, but settlement of strikes, lockouts and other labour 
disturbances shall be wholly within the discretion of the Party involved. 

The Party invoking Force Majeure shall give prompt written notice of the 
termination of the event of Force Maj cure, provided that such notice shall be 
given within ten (10) Business Days of the termination of the event or 
circumstances constituting Force Majeure. 

Nothing in this Section 11.1 shall relieve a Party of its obligations to malce 
payments of any amounts that were due and owing before the occurrence of the 
Force Majeure or that otherwise may become due and payable during any period 
of Force Majeure. 

If an event of Force Majeure causes the Supplier to not achieve a Milestone Event 
by the relevant Milestone Date, then such Milestone Date shall be extended for 
such reasonable period of delay directly resulting from such Force Majeure event. 
After the Tenn Commencement Date, an event of Force Majeure shall not extend 
the Term. 

If an event of Force Majeure described in Section 11.3(h) has delayed the 
Commercial Operation Date by more than 365 days after the original Milestone 
Date (prior to any extension pursuant to Section 11.1 (t)) set out for attaining 
Commercial Operation of the Facility, then notwithstanding anything in tl:Us 
Agreement to the contrary, while tl1e delay that is a result of the event of Force 
Majeure is continuing, tl1e Supplier at its sole option may terminate this 
Agreement upon notice to the Buyer and without any costs or payments of any 
kind to eitl1er Party~ and all security shall be returned forthwith. 

If, by reason of Force Majeure, the Commercial Operation Date is delayed by 
more than twenty-four (24) months after the original Milestone Date for 
Commercial Operation, prior to any extension pursuant to Section 11.1 (t), then 
notwithstanding anything in this Agreement to the contrary,. either Party may 
tem:Unate this Agreement upon notice to the other Party and without any costs or 
payments of any kind to either Party, and all security shall be retumed forthwith. 



-70-

(i) If, by reason of Force Majeure, the Supplier is unable to perform or comply with 
its obligations (other than payment obligations) hereunder for more than an 
aggregate of thirty-six (36) months in any sixty (60) month period during the 
Term, then either Party may terminate this Agreement upon notice to the other 
Party without any costs or payments of any kind to either Party, except for any 
amounts that were due or payable by a Party hereunder up to the date of 
termination, and all security shall be returned forthwith. 

11.2 Exclusions 

A Party shall not be entitled to invoke Force Majeure under this Article II, nor shall it be 
relieved of its obligations hereunder in any of the following circumstances: 

(a) if and to the extent the Party seeking to invoke Force Majeure has caused the 
applicable event of Force Majeure by its fault or negligence, including the 
Supplier's failure to procure or maintain any fuel supply to be utilized by the 
Contract Facility; 

(b) if and. to the extent the Party seeking to invoke Force Majeure has failed to use 
Coll1lllercially Reasonable Efforts to prevent or remedy the event of Force 
Majeure and remove,. so far as possible and within a reasonable time period, the 
Force Majeure (except in the case of strilces, lockouts and other labour 
disturbances, the settlement of which shall be wholly within the discretion of the 
Party involved); 

(c) if and to the extent that the Party seeking to invoke Force Majeure because of 
arrest or restraint by a Governmental Authority, such arrest or restraint was the 
result of a breach by such Party of Laws and Regulations; 

(d) if the Force Majeure was caused by a lack of funds or other financial cause; 

(e) if the IESO amends the schedule of Planned Outages for the Contract Facility as 
set out in the Annual Operating Plan; or 

(f) if the Party invoking Force Majeure fails to comply with the notice provisions in 
Sections 11.1 (b) or 11.1 (d). · 

11.3 Definition of Foree Majeure 

For the purposes of this Agreement, the term "Force Majeure" means any act, event, cause or 
condition tl1at prevents a Party from performing its obligations (other than payment obligations) 
hereunder, and that is beyond the affected Party's reasonable control, and shall include: 

(a) acts of God, including extreme wind, ice, lightning or other storms, earthquakes, 
tornadoes, hurricanes, cyclones, landslides, drought, floods and washouts; 

(b) fires or explosions; 
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(c) local, regional or national states of emergency; 

(d) strikes and other labour disputes (other than legal strikes or labour disputes by 
employees of such Party or a third party (other than any Key Equipment Supplier) 
invoking Force Majeure, unless such strikes or labour disputes are the result or 
part of a general industry strike or labour dispute); for greater certainty, Force 
Majeure shall include strikes or other labour disputes by employees of any Key 
Equipment Supplier; 

(e) delays or disruptions in fuel supply resulting from a Force Majeure event 
(whether such event is in respect of a Party or a third party); 

(f) civil disobedience or disturbances, war (whether declared or not), acts of 
sabotage, blockades, insurrections, terrorism, revolution, riots or epidemics; 

(g) an order, judgment, legislation, ruling or direction by Governmental Authorities 
restraining a Party, provided that the affected Party has not applied for or assisted 
in the application for and has used Commercially Reasonable Efforts to oppose 
said order, judgment, legislation, ruling or direction; and 

(h) any inability to obtain, or to secure the renewal or an1endment of, any permit, 
certificate, impact assessment, licence or approval of any Govemmental 
Authority, Transmitter required to perform or comply with any obligation under 
this Agreement, lmless the revocation or modification of any such necessary 
permit, certificate, impact assessment, licence or approval was caused by the 
violation of the terms thereof or consented to by the Party invoking Force 
Majeure; 

(i) any delay in achieving Commercial Operation on or before the corresponding 
Milestone Date set forth in Exhibit F, as a result of an amendment by the lliSO to 
the outage schedule: (1) relating to the connection of the Contract Facility to the 
lliSO-Controlled Grid, and/or (2) relating to the completion of any System 
Upgrades. 

G) any unanticipated maintenance or outage affecting the Contract Facility: 

(i) which is not identified in the Supplier's then current schedule of Planned 
Outages submitted to the IESO, or the Buyer, as the case may be, in 
advance of the occurrence of an event of Force Majeure referred to in this 
Section 11.3, and 

(ii) which results directly from, or is scheduled or planned directly as a 
consequence of; an event afForce Majeure referred to in this Section 11.3, 
or which results from a failure of equipment that prevents the Contract 
Facility from producing Electricity, provided that: 

(A) notice of the unanticipated maintenance or outage is provided to 
the Buyer by the Supplier concurrently, or as soon as reasonably 
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possible thereafter, with the notice in respect thereof provided to . 
the IESO but, in any event, withln ten (1 0) Business Days t11ereof; 

(B) the Supplier provides notice to the Buyer immediately, or as soon 
as reasonably possible thereafter, upon receipt from the IESO of 
advance acceptance or other proposed scheduling or approval of 
such maintenance or outage, if such approval is required to be 
obtained from the IESO; 

(C) ilie Supplier provides timely updates to the Buyer of ilie 
commencement date of the· maintenance or outage and, where 
possible, provides seven (7) days advance notice of such date; 

(D) ilie unanticipated maintenance or outage is commenced wiiliin one 
hundred twenty (120) days of ilie commencement . of the 
occurrence of the relevant event afForce Majeure; and 

(E) the Supplier schedules the unanticipated maintenance or outage in 
accordance with Good Engineering and Operating Practices. 

For greater certainty, nothing in Section 11.30) shall be construed as limiting the duration of an 
event of Force Majeure. Each Party shall resume its obligations as soon as ;the event of Force 
Majeure has been overcome. 

12.1 Lender Security 

ARTICLE 12 
LENDER'S RIGHTS 

Notwithstanding Section 16.5, tlle Supplier, from time to time on or after the date of tltis 
Agreement shall have the right, at its cost, to enter into a Secured Lender's Security Agreement. 
For the avoidance of doubt, in the case of a deed of trust or similar instrument securing bonds or 
debentures where the trustee holds security on behalf of, or for the benefit of, oilier lenders, only 
the trustee shall be entitled to exercise the rights and remedies tmder the Secured Lender's 
Security Agreement as tlle Secured Lender on behalf of ilie lenders. A Secured Lender's 
Security Agreement shall be upon and subject to the following conditions: 

(a) A Secured Lender's Security Agreement may be made for any amounts and upon 
any terms (including terms of ilie loans, interest rates, payment terms and 
prepayment privileges or restrictions) as desired by tlle Supplier, except as 
otherwise provided in this Agreement. 

(b) A Secured Lender's Security Agreement may not secure any indebtedness, 
liability or obligation of the Supplier that is not related to tlle Contract Facility or 
cover any real or personal property of the Supplier not related to t11e Contract 
Facility. For greater certainty, a Secured Lender's Security Agreement may cover 
shares or partnership interests in the capital ofilie Supplier. 
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(c) No Secured Lender's Security Agreement shall affect or encumber in any manner 
the Buyer's title to any government-owned premises. The Buyer shall have no 
liability whatsoever for payment of the principal sum secured by any Secured 
Lender's Security Agreement, or any interest accmed thereon or any other sum 
secured thereby or accruing thereunder; and the Secured Lender shall not be 
entitled to seek any damages against the Buyer for any or all of the same. 

(d) No Secured Lender's Security Agreement shall be binding upon the Buyer in tl1e 
enforcement of tl1e Buyer's rights and remedies provided in this Agreement or by 
Laws and Regulations, unless and until a copy of the original thereof and the 
registmtion details, if applicable, together with written notice of the address of the 
Secured Lender to which notices may be sent have been delivered to the Buyer by 
the Supplier or the Secured Lender; and in the event of an assignment of such 
Secured Lender's Security Agreement, such assignment shall not be binding upon 
the Buyer unless and until a copy thereof and the registration details, if applicable, 
together with written notice of the address of the assignee thereof to which notices 
may be sent, have been delivered to the Buyer by the Supplier or the Secured 
Lender. 

(e) lf the Supplier is in default under or pursuant to the Secured Lender's Security 
Agreement and fue Secured Lender intends to exercise any rights afforded to the 
Secured Lender under Hus Agreement, then fue Secured Lender shall give notice 
of such default to the Buyer at least five (5) Business Days prior to exercising any 
such rights. 

(J) Any Secured Lender's Security Agreement permitted hereunder may secure two 
(2) or more separate debts, liabilities or obligations in favour of two (2) or more 
separate Secured Lenders, provided that such Secured Lender's Security 
Agreement complies with fue provisions of this Article 12. 

(g) Any number of pennitted Secured Lender's Security Agreements may be 
outstanding at any one time, provided that each such Secured Lender's Security 
Agreement complies with the provisions of this Article 12. 

(h) All rights acquired by a Secured Lender under any Secured Lender's Security 
Agreement shall be subject to all of the provisions of this Agreement, including 
fue restrictions on assignment contained herein. While any Secured Lender's 
Security Agreement is outstanding, the Buyer and the Supplier shall not amend or 
supplement this Agreement (including agreeing to a tolling arrangement 
contemplated in Section 3.4 of this Agreement) or agree to a tennination of this 
Agreement without fue consent of the Secured Lender, which consent shall not be 
unreasonably withheld, conditioned, or delayed. A Secured Lender must respond 
within a reasonable period of time to any request to amend or supplement this 
Agreement. 

(i) Despite any enforcement of any Secured Lender's Security Agreement, the 
Supplier shall remain liable to the Buyer for the payment of all sums owing to the 
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Buyer under this Agreement and for the performance of all of the Supplier's 
obligations under this Agreement. 

12.2 Rights and Obligations of Secured Lenders 

While any Secured Lender's Security Agreement remains outstanding, and if the Buyer has 
received the notice referred to in Section 12.l(d) or the contents thereof are embodied in the 
agreement entered into by the Buyer in accordance with Section 12.3, the following provisions 
shall apply: 

(a) No Supplier Event of Default (other than those set out in Section 10.2(d)) shall be 
grounds for the termination by the Buyer of this Agreement until: 

(i) 

(ii) 

any notice required to be given under Section 10.1 and 1 0.2(a) has been 
given to the Supplier and to the Secured Lender; and 

the cure period set out in Section 12.2(b) has expired without a cure 
having been completed and without the Secured Lender having taken the 
actions therein contemplated. 

(b) In the event the Buyer has given any notice required to be given under Section 
10.1, the Secured Lender shall, within the applicable cure period (including any 
extensions), if any, have the right (but not the obligation) to cure such default, and 
the Buyer shall accept such performance by such Secured Lender as if the same 
had been performed by the Supplier. 

(c) Any payment to be made or action to be taken by a Secured Lender hereunder as a 
prerequisite to keeping this Agreement in effect shall be deemed properly to have 
been made or taken by the Secured Lender if such payment is made or action is 
taken by a nominee or agent of the Secured Lender or a receiver or receiver and 
manager appointed by or on the application of the Secured Lender. 

(d) A Secured Lender shall be entitled to the Supplier's rights and benefits contained 
in this Agreement and shall become liable for the Supplier's obligations solely as 
provided in Section 12.2. A Secured Lender may, subject to the provisions of this 
Agreement, enforce any Secured Lender's Security Agreement and acqmre the 
Supplier's Interest in any lawful way and, without limitation, a Secured Lender or 
its nominee or agent or a receiver or receiver and manager appointed by or on the 
application of the Secured Lender, may take possession of imd manage the 
Contract Facility and, upon foreclosure, or without foreclosure upon exercise of 
any contractual or statutory power of sale under such Secured Lender's Security 
Agreement, may sell or assign the Supplier's Interest with the consent of the 
Buyer as required under Section 12.2(f). 

(e) Until a Secured Lender (i) forecloses or has otherwise taken ownership of the 
Supplier's Interest or (ii) has taken possession or control of the Supplier's 
Interest, whether directly or by an agent as a mortgagee in possession, or a 
receiver or receiver and manager has taken pQssession or control of the Supplier's 
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Interest by reference to the Secured Lender's Security Agreement, the Secured 
Lender shall not be liable for any of the Supplier's obligations or be entitled to 
any of the Supplier's rights and benefits contained in tbis Agreement, except by 
way of security. If the Secured Lender itself or by a nominee or agent, or a 
receiver or a receiver and manager appointed by or on the application of the 
Secured Lender, is the owner or is in control or possession of the Supplier's 
Interest, then the entity that is the owner or is in control or possession of the 
Supplier's Interest shall be bound by all of the Supplier's obligations. Once the 
Secured Lender or such other Person goes out of possession or control of the 
Supplier's Interest or transfers the Supplier's Interest in accordance with tbis 
Agreement to another Person who is at Arm's Length with the Secured Lender, 
the Secured Lender shall cease to be liable for any of the Supplier's obligations 
and shall cease to be entitled to any of the Supplier's rights and benefits contained 
in this Agreement, except, if the Secured Lender's Security Agreement remains 
outstanding, by way of security. 

(f) Despite anything else contained in this Agreement, any Person to whom the 
Supplier's Interest is transfetTed shall take the Supplier's Interest subject to the 
Supplier's obligations. No transfer shall be effective unless the Buyer: 

(i) acting reasonably, if such transferee is at Arm's Length with the Secured 
Lender; or 

(ii) acting in its sole and subjective discretion, if such transferee is not at 
Arm's Length with the Secured Lender, 

has approved of the transferee and the transferee has entered into an agreement 
with the Buyer in form and substance satisfactory to the Buyer, acting reasonably, 
wherein the transferee agrees to assume and to perform the obligations of the 
Supplier in respect of the Supplier's Interest, whether arising before or after the 
transfer, and including the posting, of the Completion and Performance Security 
reqnired under Article 6. 

(g) In the event of the termination of this Agreement prior to the end of the Term due 
to a Supplier Event of Default, the Buyer shall, within ten (1 0) days after the date 
of such termination, deliver to each Secured Lender which is at Arm's Length 
with the Supplier a statement of all sums then known to the Buyer that would at 

· that time be due under this Agreement but for the termination and a notice to each 
such Secured Lender stating that the Buyer is willing to enter into a New 
Agreement (the "Buyer Statement"). Subject to the provisions of this Article 12, 
each such Secured Lender or its transferee approved by the Buyer pursuant to 
Section 12.2(f) hereof shall thereupon have the option to obtain from the Buyer a 
New Agreement in accordance with the following terms: 

(i) Upon receipt of the written request of the Secured Lender within thirty 
(3 0) days after the date on which it received the Buyer Statement, the 
Buyer shall enter into a New Agreement. 
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(ii) Such New Agreement shall be effective as of the Termination Date and 
shall be for the remainder of the Term at the time this Agreement was 
terminated and otherwise upon the terms contained in this Agreement. 
The Buyer's obligation to enter into a New Agreement is conditional upon 
the Secured Lender (A) paying all sums that would, at the time of the 
execution and delivery thereof, be due under this Agreement but for such 
termination, (B) otherwise fully curing any defaults under this Agreement 
existing immediately prior to termination of this Agreement that are 
capable of being cured, and (C) paying all reasonable costs and expenses, 
including legal fees, so as to provide a full indemnity (and not only 
substantial indemnity), incurred by the Buyer in connection with such 
default and termination, and the preparation, execution and delivery of 
such New Agreement and related agreements and documents, provided, 
however, that with respect to any default that could not be cured by such 
Secured Lender until it obtains possession, such Secured Lender or its 
transferee approved by the Buyer pursuant to Section 12.2(1) hereof, as the 
case may be, shall have the applicable cure period commencing on the 
date that it obtains possession to cure such default. 

When the Secured Lender has appointed an agent, a receiver or a receiver and 
manager or has obtained a court-appointed receiver or receiver and manager for 
the purpose of enforcing the Secured Lender's security, that Person may exercise 
any of the Secured Lender's rights under this Section 12.2(g). 

(h) Despite anything to the contrary contained in this Agreement, the provisions of 
this Article 12 shall enure only to the benefit of the holders of a Secured Lender's 
Security Agreement. If the holders of more than one such Secured Lender's 
Security Agreement who are at Arm's Length with the Supplier make written 
requests to the Buyer in accordance with this Section 12.2 to obtain a New 
Agreement, the Buyer shall accept the request of the holder whose Secured 
Lender's Security Agreement had priority immediately prior to the termination of 
this Agreement over the Secured Lender's Security Agreements of the other 
Secured Lenders making such requests and thereupon the written request of each 
other Secured Lender shall be deemed to be void. In the event of any dispute or 
disagreement as to the respective priorities of any such Secured Lender's Security 
Agreement, the Buyer may rely upon the opinion as to such priorities of any law 
firm qualified to practise law in the Province of Ontario retained by the Buyer in 
its unqualified subjective discretion or may apply to a court of competent 
jurisdiction for a declaration as to such priorities, which opinion or declaration 
shall be conclusively binding upon all parties concerned. 

12.3 Cooperation 

The Buyer and the Supplier shall enter into an agreement with any Secured Lender for the 
purpose of implementing the Secured Lender's Security Agreement protection provisions 
contained in this Agreement. The Buyer, acting reasonably, shall consider any request jointly 
made by the Supplier and a Secured Lender or proposed Secured Lender to facilitate a provision 
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of a Secured Lender's Security Agreement or proposed Secured Lender's Security Agreement 
that may require an amendment to this Agreement, provided that the rights of the Buyer are not 
adversely affected thereby, the obligations of the Supplier to the Buyer are not altered thereby 
and the consent of any oU1er Secured Lender to such amendment has been obtained by the 
Supplier or the Secured Lender making the request for the amendment. 

ARTICLE13 
DISCRIMINATORY ACTION 

13.1 Discriminatory Action 

A "Discriminatory Action" shall occur if: 

(a) 

(i) the Legislative Assembly of Ontario causes to come into force _any statute 
that was introduced as a government bill in the L,egislative Assembly of 
Ontario or causes to come into force or makes any order-in-council or 
regulation first having legal effect on or after the date of the submission of 
the Proposal in response to the 2,500 MW RFP; or 

(ii) the Legislative Assembly of Ontario directly or indirectly amends this 
Agreement without the agreement of the Supplier; 

(b) the effect of the action referred to in Section 13.l(a): 

(i) is borne principally by the Supplier; or 

(ii) is borne principally by the Supplier and one or more Other Suppliers who 
have a CES Contract or another bilateral arrangement with the Buyer 
similar in nature to this Agreement; and 

(c) such action increases the costs that the Supplier would reasonably be expected to 
incur under this Agreement in the delivery of the Electricity and Related Products 
from the Contract Facility or the availability of the Contract Capacity or adversely 

. affects the revenues of the Supplier from the Contract Facility, except where such· 
action is in response to any act or omission on the part of the Supplier that is 
contrary to Laws and Regulations (other than an act or omission rendered illegal 
by virtue of such action) or such action is permitted under this Agreement. 
Despite the preceding sentence, none of the following shall be a Discriminatory 
Action: 

(i) Laws and Regulations of general application, including an increase of 
Taxes of general application, or ally action of the Government of Ontario 
pursuant thereto; 

(ii) any such statute that prior to five (5) Business Days prior to the date of 
submission of the Proposal in response to the 2,500 MW RFP: 
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(A) has been introduced as a bill in the Legislative Assembly of 
Ontario in a similar form as such statute takes when it has legal 
effect, provided that any amendments made to such bill in 
becoming such statute do not have a Material Adverse Effect on 
the Supplier; or 

(B) has been made public in a discussion or consultation paper, press 
release or announcement issued by the Ontario Power Authority, 
the Government of Ontario, and/or the Ministry of Energy that 
appeared on the website of the Ontario Power Authority, the 
Government of Ontario and/or the Ministry of Energy, provided 
that any amendments made to such public form, in becoming such 
statute, do not have a Material Adverse Effect on the Supplier; ~d 

(iii) ·any of such regulations that prior to five (5) Business Days prior to the 
date of submission of the Proposal in response to the 2,500 MW RFP: 

(A) 

~) 

have been published in the Ontario Gazette but by the terms of 
such regulations come into force on or after five (5) Business Days 
prior to the date of execution of this Agreement, or 

have been referred to in a press release issued by the Ontario 
Power Authority, the Government of Ontario and/or the Ministry 
of Energy that appeared on the website of the Government of 
Ontario or the Ministry of Energy, provided that any amendments 
made to such regulations in coming into force do not have a 
Material Adverse Effect on the Supplier. 

13.2 Consequences of Discriminatory Action 

If a Discriminatory Action occurs, the Supplier. shall have the right to obtain, without 
duplication, compensation (the "Discriminatory Action Compensation") from the Buyer for: 

(a) the amount of the increase in the costs that the Supplier would reasonably be 
expected to incur in the delivery of the Electricity and Related Products from the 
Contract Facility as a result of the occurrence of such Discriminatory Action, 
commencing on the first day of the first calendar month following the date of the 
Discriminatory Action and ending at the expiry of the Term, but excluding the 
portion of any costs charged by a Person who does not deal at Ann's Length with 
the Supplier that is in excess of the costs that would have been charged had such 
Person been at Ann's Length with the Supplier; and 

(b) the amount by which (i) the net present value of the net revenues from the 
Contract Facility that are forecast to be earned by the Supplier during the period 
of time commencing on the first day of the first calendar month following the date 
of the Discriminatory Action and ending at the expiry of the Term, exceeds (ii) 
the net present value of the net revenues from the Contract Facility that are 
forecast to be earned by the Supplier during the period of time commencing on 
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the first day of the first calendar month following the date of the Discriminatory 
Action and ending on the expiry of the Term, taking into accmmt the occurrence 
of the Discriminatory Action and any actions that the Supplier should reasonably 
be expected to take to mitigate the effect of the Discriminatory Action, such as by 
mitigating operating expenses and normal capital expenditures of the business of 
the generation and delivery of the Electricity and Related Products by the 
Contract Facility. 

13.3 Notice of Discriminatory Action 

(a) In order to exercise its rights in the event of the occurrence of a Discriminatory 
Action, the Supplier must give a notice (the "Preliminary Notice") to the Buyer 
within sixty (60) days after the date on which the Supplier first became aware (or 
should have been aware, using reasonable due diligence) of the Discriminatory 
Action stating that a Discriminatory Action has occurred. Within sixty (60) days 
after the date of receipt of the Preliminary Notice, the Supplier must give another 
notice (the "Notice of Discriminatory Action"). A Notice of Discriminatory 
Action must include: 

(i) a statement of the Discriminatory Action that has occurred; 

(ii) details of the effect of the said occurrence that is borne by the Supplier; 

(iii) details of the manner in which the Discriminatory Action increases the 
costs that the Supplier would reasonably be expected to incur in the 
delivery of the Electricity and Related Products from the Contract Facility 
or making the Contract Capacity available and adversely affects the 
revenues of the Supplier; and 

(iv) the amount claimed as Discriminatory Action Compensation and details of 
the computation thereof. 

The Buyer shall, after receipt of a Notice of Discriminatory Action, be entitled, by 
notice given within thirty (30) days after the date of receipt of the Notice of 
Discriminatory Action, to require the Supplier to provide such further supporting 
particulars as the Buyer considers necessary, acting reasonably. 

(b) If the Buyer wishes. to dispute the occlmence of a Discriminatory Action, the 
Buyer shall give a notice of dispute (the "Notice of Dispute") to the Supplier, 
stating the grounds for such dispute, within thirty (30) days after the date of 
receipt of the Notice of Discriminatory Action or within thirty (30) days after the 
date of receipt of the further supporting particulars, as applicable. 

(c) If neither the Notice of Discriminatory Action nor the Notice of Dispute has been 
withdrawn within thirty (30) days after the date of receipt of the Notice of Dispute 
by the Supplier, the dispute of the occurrence of a Discriminatory Action shall be 
submitted to mandatory and binding arbitration in accordance with Section 16.2 
without first having to comply with Section 16.1. 
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(d) If the Buyer does not dispute the occurrence of a Discriminatory Action or the 
amount of Discriminatory Action Compensation claimed in the Notice of 
Discriminatory Action, the Buyer shall pay to the Supplier the amount of 
Discriminatory Action Compensation claimed within sixty (60) days after the date 
of receipt of the Notice of Discriminatory Action. If a Notice of Dispute has been 
given, the Buyer shall pay to the Supplier the Discriminatory Action 
Compensation Amount determined in accordance with Section !3.3(e) not later 
than sixty (60) days after the later of the date on which the dispute with respect to 
the occurrence of a Discriminatory Action is resolved and the date on which the 
Discriminatory Action Compensation Amount is determined. 

(e) 

(i) If the Buyer wishes to dispute the amount of the Discriminatory Action 
Compensation, the Buyer shall give to the Supplier a notice (the 
"Discriminatory Action Compensation Notice") setting out an amount 
that the Buyer proposes as the Discriminatory Action Compensation (the 
"Discriminatory Action Compensation Amounf'), if any, together with 
details of the computation. If the Supplier does not give notice (the 
"Supplier Non-acceptance Notice") to the Buyer stating that it does not 
accept the Discriminatory Action Compensation Amount proposed within 
thirty (30) days after the date of receipt of the Discriminatory Action 
Compensation Notice, the Supplier shall be deemed to have accepted the 
Discriminatory Action Compensation Amount so proposed. If the 
Supplier Non-acceptance Notice is given, the Buyer and the Supplier shall 
attempt to determine the Discriminatory Action Compensation Amount 
through negotiation, and any amount so agreed in writing shall be the 
Discriminatory Action Compensation Amount. If the Buyer and the 
Supplier do not agree in writing upon the Discriminatory Action 
Compensation Amount within sixty (60) days after the date of receipt of 
the Supplier Non-acceptance Notice, the Discriminatory Action 
Compensation Amount shall be determined in accordance with the 
procedure set forth in Section !3.3(e)(ii) and Sections 16.1 and 16.2 shall 
not apply to such determination. 

(ii) If the negotiation described in Section 13.3(e)(i) does not result in an 
agreement in writing on the Discriminatory Action Compensation 
Amount, either the Buyer or the Supplier may, after the later of (A) the 
date on which a dispute with respect to the occurrence of a Discriminatory 
Action is resolved and (B) the date of the expiry of a period of thirty (30) 
days after the date of receipt of the Supplier Non-acceptance Notice, by 
notice to the other require the dispute to be resolved by arbitration as set 
out below. The Buyer and the Supplier shall, within thirty (30) days after 
the date of receipt of such notice of arbitration, jointly appoint a valuator 
to determine the Discriminatory Action Compensation Amount. The 
valuator so appointed shall be a duly qualified business valuator where the 
individual responsible for the valuation has not less than ten (10) years' 
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experience in the field of business valuation. If the Buyer and the Supplier 
are unable to agree upon a valuator within such period, the Buyer and the 
Supplier shall jointly mal'e application (provided that if a party does not 
participate h1 such application, the other party may make application 
alone) under the Arbitration Act, 1991 (Ontario) to a judge of the Superior 
Court of Justice to appoint a valuator, and the provisions of the Arbitration 
Act, 1991 (Ontario) shall govern such appointment. The valuator shall 
detennine the Discriminatory Action Compensation Amount within sixty 
(60) Business Days after the date of his or her appomtment. Pending a 
decision by the valuator, the Buyer and the Supplier shall share equally, 
and be responsible for their respective shares of, all fees and expenses of 
the valuator. TI1e fees and expenses of the valuator shall be paid by the 
non-prevailing party. "Prevailing party" means the Party whose 
determination of the Discriminatory Action Compensation Amount is 
most nearly equal to that of fue valuator's determination. The Supplier's 
and the Buyer's respective detenninations of fue Discriminatory Action 
Compensation Amount shall be based upon the Notice of Discriminatory 
Action and the Discriminatory Action Compensation ·Notice, as 
applicable. 

(iii) In order to . facilitate the determination of fue Discrillllnatory Action 
Compensation Amount by the valuator, each of the Buyer and the Supplier 
shall provide to fue valuator such information as may be requested by tl1e 
valuator, acting reasonably, and fue Supplier shall permit the valuator and 
the valuator's representatives to have reasonable access durmg nonnal 
busmess hours to such information and to take extracts therefrom and to 
make copies thereof. 

(iv) The Discriminatory Action Compensation Amount as determmed by fue 
valuator shall be final and conclusive and not subject to any appeal. 

(f) Any amount to be paid under Section l3.3(d) shall bear mterest at a variable 
nominal rate per annum equal on each day to the Interest Rate then ill effect from 
the date of receipt of tl1e Notice of Discriminatory Action to fue date of payment. 

(g) Payment of fue Discriminatory Action Compensation and mterest thereon by the 
Buyer to fue Supplier shall constitute full and fmal satisfaction of all amounts fuat 
may be claimed by fue Supplier for and in respect of the occurrence of the 
Discriminatory Action and, upon such payment, the Buyer shall be released and 
forever discharged by the Supplier from any and all liability in respect of such 
Discriminatory Action. 

13.4 Right of the Buyer to Remedy or Cause to be Remedied a Discriminatory Action 

If the Buyer wishes to remedy or cause to be remedied fue occurrence of a Discriminatory 
Action, the Buyer must give notice to the Supplier within thirty (30) days after fue later of the 
date of receipt of the Notice of Discriminatory Action and the date offue receipt by the Buyer of 
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the further supporting particulars referred to in Section 13.3(b). If the Buyer gives such notice, 
the Buyer must remedy or cause to be remedied the Discriminatory Action within one hundred 
and eighty (180) days after the date of receipt of the Notice of Discriminatory Action or, if a 
Notice of Dispute has been given, within one hundred and eighty (180) days after the date of the 
final award pursuant to Section 16.2 to the effect that a Discriminatory Action occurred. If the 
Buyer remedies or causes to be remedied the Discriminatory Action in accordance with the 
preceding sentence, the Supplier shall have the right to obtain, without duplication, the amount 
that the Supplier would have the right to claim in respect of that Discriminatory Action pursuant 
to Section 13 .2, adjusted to apply only to the period commencing on the first day of the first 
calendar month following the date of the Discriminatory Action and expiring on the day 
preceding the day on which the Discriminatory Action was remedied. 

ARTICLE 14 
LIABILITY AND INDEMNIFICATION 

14.1 Exclusion of Consequential Damages 

Notwithstanding anything contained herein to the contrary, neither Party will be liable under this 
Agreement or under any cause of action relating to the subject matter of this Agreement for any 
special, indirect, incidental, punitive, exemplary or consequential damages, including loss of 
profits (save and except as provided in Section 13.2), loss of use of any property or claims of 
customers or contractors of the Parties for any such damages. 

14.2 Liquidated Damages 

Nothing in this Article shall. reduce a Party's claim for liquidated damages pursuant to Sections 
2.3(a)(vi), 2.5, 6.3(c), 10.2(b) and 10.2(e). The Supplier acknowledges and agrees with the 
Buyer that the actual damages incurred by the Buyer and Electricity consumers as a result of a 
failure by the Supplier to meet its obligations under this Agreement are impossible to definitively 
quantifY and the Supplier further agrees that the payment of the liquidated damages set forth in 
this Agreement constitutes a fair and reasonable means of compensating the Buyer for damages 
likely to be incurred as a result of such delays and does not constitute a penalty. 

14.3 Bnycr Indemnification 

In addition to the indemnity provided by the Supplier in Section 2.8(b), the Supnlier shall 
indemnify, defend and hold the Buyer, the Ontario Power Authority (to the extent t.bCJt it is no 
longer the Buyer), the Government of Ontario, the members of the Government of Ontario's 
Executive Council, and their respective Affiliates, and each of the foregoing Persons' respective 
directors, officers, employees, shareholders, advisors, and agents (including contractors and their 
employees) (collectively, the "lndcmnitees") harmless from and against any and all claims, 
demands, suits, losses, damages, liabilities, penalties, obligations, payments, costs and expenses 
and accrued interest thereon (including the costs and expenses of, and accrued interest on, any 
and all actions, suits, proceedings for personal injury (including death) or property damage, 
assessments, judgments, settlements and compromises relating thereto and reasonable lawyers' 
fees and reasonable disbursements in cmmection therewith) (each, an "Indemnifinble Loss"), 
asserted against or suffered by the Indemnitees relating to, in connection with, resulting from, or 
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arising out of (i) any occurrence or event relating to the Contract Facility, except to the extent 
that any injury or damage is attributable to the negligence or wilful misconduct of the 
Indemnitees or the failure of the Indemnitees to comply with Laws and Regulations and (ii) any 
breach by the Supplier of any representations, warranties, and covenants contained in this 
Agreement, except to the extent that any injury or damage is attributable to the negligence or 
wilful misconduct of the Indemnitees. For greater certainty, in the event of contributory 
negligence or other fault of the Indemnitees, then such Indemnitees shall not be indemnified 
heretmder in the proportion that the Indemnitees' negligence or other fault contributed to any 
Indemnifiable Loss. 

14.4 Defence of Claims 

(a) Promptly after receipt by the lndemnitees of any Claim or notice of the 
comn1encement of any action, administrative or legal proceeding, or investigation 
as to which the indemnity provided for in Section 14.3 may apply, the Buyer shall 
notify the Supplier in writing of such fact. The Supplier shall assume the defence 
thereof with counsel designated by the Supplier and satisfactory to the affected 
lndemnitees, acting reasonably; provided, however, that if the defendants in any 
such action include both the Indemnitees and the Supplier and the Indemnitees 
shall have reasonably concluded that there may be legal defences available to 
them which are different from or additional to, or inconsistent with, those 
available to the Supplier, the Indemnitees shall have the right to select separate 
counsel satisfactory to the Supplier acting reasonably (at no additional cost to the 
Indemnitees) to participate in the defence of such action on behalf of the 
Indenmitees. The Supplier shall promptly confinn that it is assuming the defence 
of the Indemnitees by providing written notice to the Indenmitees. Such notice 
shall be provided no later than five (5) days prior to the deadline for responding to 
any Clain1 relating to any Indemnifiable Loss. 

(b) Should any of the Indemnitees be entitled to indenmification under Section 14.3 
as a result of a Claim by a third party, and the Supplier fails to assun1e the defence 
of such Claim (which failure shall be assmned if ilie Supplier fails to provide the 
notice prescribed by Section 14.4(a)), the Indenmitees shall, at the expense of the 
Supplier, contest (or, with the prior written consent of the Supplier, settle) such 
Claim, provided that no such contest need be made and settlement or full payment 
of any such Claim may be made without consent of the Supplier (with the 
Supplier remaining obligated to indenmify the Indemnitees tmder Section 14.3), 
if, in the written opinion of an independent third party counsel chosen by the 
Company Representatives, such Clain1 is meritorious. If the Supplier is obligated 
to indemnify any Indemnitees tmder Section 14.3, the amount owing to the 
Indemnitees will be the amount of such Indemnitees' actual out-of-pocket loss net 
of any insurance proceeds received or other recovery. 

14.5 Joint and Several Liability 

If the Supplier is not a single legal entity (for example, an m1incorporatedjoint venture), then all 
such entities set out in the definition of the term ''Supplier" shall be jointly and severally liable to 
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the Buyer for all representations, warranties, obligations, covenants and liabilities of the Supplier 
hereunder. 

14.6 Release of Prior Claims 

(a) The Supplier agrees to hereby release, remise and forever discharge the 
Indemnitees or any of them from all Claims or other obligations of any ldnd or 
nature, which against the Indenmitees or any of them the Supplier had, now has, 
or may hereafter have with respect to any delay caused as a result of or relating to 
the provincial permitting and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Ontarjo), the Technical Standards and Safety Act (Ontario), or common law 
or constitutional obligations or duties· of the Crown relating to or arising out of 
any permitting or approval, or process relating thereto, or the development, 
construction or operation of the Facility, or with respect to any delay caused for 
any other reason, existing up to the Amendment and Restatement Date. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Indemnitee in respect of Claims or other obligations with respect to delays arising 
after the date of this Agreement. 

(b) Further, the Supplier hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in turn may claim 
contribution, indemnity or any other relief over, either at common law or in 
equity, against the Indemnitees in respect of Claims based oh events occurring or 
circumstances existing up to the date of this Agreement and relating to or arising 
out of any delays described in the previous paragraph. 

(c) The Buyer agrees to hereby release, remise and forever discharge the Supplier, its 
directors, officers, employees, shareholders, advisors, and agents (including 
contractors and their employees) (collectively, the "Supplier Indcmnitees") or· 
any of them from all Claims or other obligations of any kind or nature, which 
against the Supplier Indemnitees or any of them the Buyer had, now has, or may 
hereafter have with respect to any delay caused as a result of or relating to the 
provincial permitting and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Ontario), the Technical Standards and Safety Act (Ontario), or the 
development, construction or operation of the Facility, or with respect to any 
delay caused for any other reason, existing up to the date of this Agreement. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Supplier Indemnitee in respect of Claims or other obligations with respect to 
delays arising after the date of this Agreement. 

(d) Further, the Buyer hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in turn may claim 
contribution, indemnity or any other relief over, either at common law or in 
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equity, against the Supplier Indemnitees in respect of Claims based on events 
occurring or circumstances existing up to the date of this Agreement and relating 
to or arising out of any delays described in the previous paragraph. 

(e) Each of the Parties represents and warrants to the other that it is not aware of any 
event or circumstances which, with any reasonable likelihood, would have given 
rise to a Claim or other obligation nor was it in material default or breach of any 
of its obligations under the Original CES Contract prior to the termination thereof, 
and there existed no state of facts which, after notice or lapse of time or both, 
would have constituted such a default or breach if the Original CES Contract had 
not been terminated. 

ARTICLE15 
CONTRACT OPERATION AND ADMINISTRATION 

15.1 Company Representative 

The Supplier and the Buyer' shall each appoint, by notice in writing in the form of Exhibit V, 
from time to tin1e, a representative (a "Company Representative"), who shall be duly 
authorized to act on behalf of the Party that has made the appointment, and with whom the other 
Party may consult at all reasonable times, and whose instructions, requests, and decisions, 
provided the same are in writing signed by the respective Company Representative, shall be 
binding on the appointing Party as to all matters pertaining to this Agreement. The Company 
Representatives shall not have the power or authority to amend this Agreement. 

Where the Company Representative of the Supplier is not: 

(a) an individual that signed this Agreement on behalf of the Supplier, or 

(b) an individual appointed by a notice signed by an individual that signed this 
Agreement on behalf of the Supplier; 

the Supplier shall provide the Buyer with an incumbency certificate, in a form satisfactory to the 
Buyer acting reasonably, in respect of the individual signing the notice by which the Company 
Representative bas been appointed. 

The initial Company Representatives shall consist of the respective persons set out as recipients 
of notices pursuant to Section 15.7. 

15.2 Record Retention; Audit Rights 

The Supplier and the Buyer shall both keep complete and accurate records and all other data 
required by either of them for the purpose of proper administration of this Agreement. All such 
records shall be maintained as required by Laws and Regulations but for no less than for seven 
(7) years after the creation of the record or data. The Supplier and the Buyer, on a confidential 
basis as provided for in Article 8 of this Agreement, shall provide reasonable access to the 
relevant and appropriate financial and operating records and data kept by it relating to this 
Agreement reasonably required for the other Party to comply with its obligations to 
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Governmental Authorities or to verify or audit billings or to verify or audit infonnation provided 
in accordance with this Agreement. A Party may use its own employees for purposes of any 
such review of records provided that those employees are bound by the confidentiality 
requirements provided for in Article 8. Alternatively, a Party may at its own expense appoint an 
auditor to conduct its audit. The Party seeking access to such records in this manner shall pay 
the fees and expenses associated with use of the third party auditor. 

15.3 Reports to the Buyer 

(a) The Supplier shall deliver to the Buyer a copy of all reports, plans and notices that 
the Supplier is required to provide to the IESO with respect to Outages, at the 
same time or within one (1) Business Day after such reports, plans and notices are 
delivered by the Supplier to the IESO. 

(b) In addition to the documentation provided in Section 15.3(a), the Supplier shall 
deliver at the times specified below the following documents, reports, plans and 
notices to the Buyer: 

(i) no later than sixty (60) days before the Commercial Operation Date, the 
Supplier shall provide to the Buyer an operating plan for the Contract 
Facility for the Term, including a long term major maintenance schedule, 
in the form set out in Exhibit Q (the "Long Term Operating Plan"). The 
Supplier shall provide the Buyer with copies of any amendments or 
modifications to the Long Term Operating Plan within ten (I 0) Business 
Days of such amendments or modifications being made. The Long Term 
Operating Plan shall be consistent with Good Engineering and Operating 
Practices and is not a guarantee of the timing of Planned Outages; 

(ii) no later than: 

(A) the date that the Long Term Operating Plan is to be provided to the 
Buyer in accordance with Section 15.3(b)(i), and 

(B) in respect of the second Contract Year and each Conlmct Year 
thereafter, sixty ( 60) days prior to each Contract Year, 

the Supplier shall provide to the Buyer an operating plan for the Facility 
for the succeeding Contract Year, in the form set out in Exhibit R (the 
"Annual Operating Plan"). The Annual Operating Plan shall include a 
schedule of Planned Outages for that twelve (12) month period (together 
with the Supplier's estimate of the expected duration of each Planned 
Outage) which shall be consistent with Good Engineering and Operating 
Practices, consistent with the Long Term Operating Plan and, to the extent 
the Supplier is required to do so by the IESO Market Rules, coordinated 
with and approved by the IESO. The Supplier may, on not Jess than ten 
(10) Business Days' prior notice to the Buyer, amend the Annual 
Operating Plan; 
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(iii) prompt notice to the Buyer of any Outage other than a Phumed Outage, or 
any anticipated Outage other than a Planned Outage. Any notice under 
this subsection shall include a statement of the cause of such Outage, the 
proposed corrective action and the Supplier's estimate of the expected 
duration of such Outage. The Supplier shall use Commercially 
Reasonable Efforts to promptly end or reduce the length of such Outage; 

(iv) thirty (30) days prior written notice (or such lesser number of days as is 
possible in the circumstances). to the Buyer of any Planned Outage of the 
Contract Facility. 

(c) All Outages shall take place in accordance with the notices of Outages provided 
by the Supplier to the Buyer under this Section 15.3. 

15.4 Inspection of Contract Facility 

(a) The Buyer and its authorized agents and representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this 
Agreement, have access to the Contract Facility and every part thereof during 
regular business hours and the Supplier shall, and shall cause all personnel 
operating and managing the Contract Facility, to furnish the Buyer with all 
reasonable assistance in inspecting the Contract Facility for the purpose of 
ascertaining compliance with this Agreement; provided that such access and 
assistance shall be carried out in accordance with and subject to the reasonable 
safety and security requirements of the Supplier and all personnel operating and 
managing the Contract Facility, as applicable, and shall not interfere with the 
operation of the Contract Facility. 

(b) The inspection of the Contract Facility by or on behalf of the Buyer shall not 
relieve the Supplier of any of its obligations to comply with the terms of tltis 
Agreement. No Supplier Event of Default by the Supplier will be waived or 
deemed to have been waived by any inspection by or on behalf of the Buyer. In 
no event will any inspection by the Buyer hereunder be a representation that there 
has been or will be compliance with this Agreement and Laws and Regulations. 

15.5 Inspection Not Waiver 

(a) Failure by the Buyer to inspect the Contract Facility or any part thereof under 
Section 15.4, or to exercise its audit rights under Section 15.2, shall not constitute 
a waiver of any of the rights of the Buyer hereunder. An inspection or audit not 
followed by a notice of a Supplier Event of Default shall not constitute or be 
deemed to constitute a waiver of any Supplier Event of Default, nor shall it 
constitute or be deemed to constitute an acknowledgement that there has been or 
will be compliance by the Supplier with tltis Agreement. 

(b) Failure by the Supplier to exercise its audit rights under Section 15.2 shall not 
constitute or be deemed to constitute a waiver of any of the rights of the Supplier 
herel.mder. An audit not followed by a notice of a Buyer Event of Default shall 
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not constitnte or be deemed to constitute a waiver of any Bnyer Event ofDefanlt, 
nor shall it constitnte or be deemed to constitnte an acknowledgement that there 
has been or will be compliance by the Buyer with this Agreement. 

15.6 Capacity Check Tests 

(a) 

(b) 

The Buyer shall have the option, exercisable on no more than two (2) occasions 
per Contract Year, to require the Supplier, within ten (1 0) Business Days after 
written notice has been delivered to the Supplier, provided it is not during an 
Outage, to conduct a test (the "Capacity Check Test"), at the Supplier's sole cost 
and expense, that may be witnessed by the Buyer or its Representative, to confirm 
the ability of the Contract Facility to prodnce the Contract Capacity, as described 
below. For pnrposes of Section 16. 7, the Supplier shall be entitled, without the 
consent of the Bnyer, to schedule and conduct, at its sole cost and expense, 
Capacity Check Tests to demonstrate compliance with the test conditions set out 
in Exhibit M. If the Buyer has . consented to a Contract Facility Amendment 
pursuant to Section 2.1 (c), the Supplier may request, within ten (1 0) Business 
Days after written notice has been delivered to the Buyer, a Capacity Check Test. 
The Capacity Check Test will be carried out in accordance with a test protocol 
(the "Test Protocol") which will ioclude the format of the report to be prepared io 
respect of the Capacity Check Test and which Test Protocol is to be prepared by 
the Supplier and submitted io writiog to the Buyer for approval within three (3) 
months after the Contract Facility has attained Commercial Operation. The 
measurements of the Capacity Check Test shall be made using high accuracy 
calibrated instruments and recording systems or Facility instrumentation, 
iocluding tariff meters for Electricity acceptable to the Buyer, acting reasonably. 
Each Capacity Check Test consists of the Contract Facility generating Electricity 
for four (4) continuous hours during a period designated by the Supplier on prior 
written notice to the Buyer in advance as a test period, subject to coordination and 
approval oftl1e IESO, and shall be evaluated based on calculation of the generator 
output at the Delivery Poiot net of any Station Service Loads in accordance with 
the Metering Plan. The Supplier acknowledges and agrees that the Contract 
Capacity, the Electricity output of the Contract Facility and the Station Service 
Loads, as may be measured by the Capacity Check Test, shall not be adjusted for 
ambient weather conditions. For greater certainty, the Capacity Check Test shall 
be based on either the Summer Contract Capacity or the Winter Contract Capacity 
depending on the calendar month during which the Capacity Check Test is 
conducted. 

If the Capacity Check Test is ioterrupted by an event of Force Majeure, or if at 
any point during the Capacity Check Test the air temperature, as reported at the 
Environment Canada weather station that ·is physically nearest to the Facility, 
exceeded (i) in respect of a Capacity Check Test conducted in the months of May 
through October, inclusive, 30.0 degrees Celsius or (ii) io respect of a Capacity 
Check Test conducted in the months of November through April, inclusive, 15.0 
degrees Celsius, then the Supplier may, at the Supplier's sole cost and expense, 
re-perform the Capacity Check Test within ten (10) Business Days after t11e 
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receipt by the Supplier of the Capacity Confirmation relating to such Capacity 
Check Test from the Buyer. 

TI1e Supplier shall at the Supplier's sole cost and expense and within ten (10) 
Business Days, or as provided in the Test Protocol, after completion of the 
Capacity Check Test prepare and submit to the Buyer a written Capacity Check 
Test report that includes the data collected during the test period, computation of 
test data and the test results. The Buyer shall provide to the Supplier within ten 
(1 0) Business Days after receipt of the Capacity Check Test report from the 
Supplier, written confirmation of the Electricity output for each hour during the 
Capacity Check Test (the "Capacity Confirmation"). 

To pass the Capacity Check Test, the Electricity output (in MWh) for each hour 
of the Capacity Check Test, divided by one hour, must be eqUal to or greater than 
the Contract Capacity, in which case the Capacity Reduction Factor shall, for the 
purposes of Exhibit J, be an amount equal to 1.0, effective from the date of the 
Capacity Confirmation in relation to the Capacity Check Test. If the Supplier has 
not passed the Capacity Check Test for each one of the fom (4) continuous hours, 
then the Supplier shall, at the Supplier's cost and expense, perform a fi.rrther 
Capacity Check Test (the "Further Capacity Check Test") within thirty (30) 
Business Days after the receipt by the Supplier of the Capacity Confirmation from 
the Buyer, on the same terms and conditions as the Capacity Check Test described 
in Section 15.6(a). If the total Electricity output of the Contract Facility for 1he 
four ( 4) continuous hours of each of the Capacity Check Test and the Further 
Capacity Check Test, as stated in their respective Capacity Confrrmations, divided 
by the number of hours in each of the respective check tests (each an "Average 
Test Capacity"), are both less 1han eighty percent (80%) of the Contract 
Capacity, then 1his shall be considered a Supplier Event of Default. For purposes 
of calculating 1he Average Test Capacity in this Section 15.6, the Electricity 
output from each hour shall not exceed a maximum amount equal to the Contract 
Capacity multiplied by one hour. ' 

If the Further Capacity Check Test shows that 1he Average Test Capacity was 
between eighty percent (80%) and one hundred percent (100%) of 1he Contract 
Capacity then the Capacity Reduction Factor for purposes of Exhibit J shall be 
reduced as set out below, effective on the date of the Capacity Confinnation in 
relation to 1he Further Capacity Check Test. The Capacity Reduction Factor shall 
be an amount equal to a fraction, the numerator of which is (i) the greater of the 
Average Test Capacities resulting from the Capacity Check Test and the Further 
Capacity Check Test, and the denominator of which is (ii) the Contract Capacity 
set out in Exhibit B. 

If Section 15.6(e) is applicable, then the Supplier shall perform a further Capacity 
Check Test (the "Final Capacity Check Test") at the Supplier's cost and expense 
within ten (10) Bt1siness Days after written notice has been delivered by the 
Supplier to the Buyer, p.o earlier than one month and no later than one year after 
the date of the Capacity Confirmation with respect to the Fmther Capacity Check 
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Test, failing which this shall be considered to be a Supplier Event of Default. The 
Final Capacity Check Test shall take place on the same terms and conditions as 
the Capacity Check Test described in Section 15.6(a) and including the delivery 
of the Capacity Confirmation in relation to the Final Capacity Check Test. If the 
total Electricity output of the Contract Facility for the four (4) continuous hours of 
the Final Capacity Check Test, as stated in the Capacity Confirmation with 
respect to the Final Capacity Check Test, divided by the number of hours in such 
check test (which result shall also be aa "Average Test Capacity" as calculated 
pursuant to Section 15.6(d)): 

(i) is less than ninety-five percent (95%) of the Contract Capacity, then this 
shall be considered a Supplier Event of Default; 

(ii) is equal or greater to ninety-five percent (95%) and less than one hundred 
percent (100%) of the Contract Capacity, then the Capacity Reduction 
Factor shall, for the purposes of Exhibit J, be an amount equal to a 
fraction, the numerator of which is (i) the Average Test Capacity in 
relation to the Final Capacity Check Test, and the denominator of which is 
(ii) the Contract Capacity set out in Exhibit B; and 

(iii) is equal to one hundred percent (100%) of the Contract Capacity, then the 
CapaCity Reduction Factor shall, for the pnrposes of Exhibit J, be an 
amount equal to 1.0, effective from the date of the Capacity Confirmation 
in relation to the Final Capacity Check Test. 

15.7 Notices 

(a) All notices pertaining to this Agreement not explicitly permitted to be in a form 
other than writing shall be in writing and shall be addressed to the other Party as 
follows: 

If to the Supplier: 

and to: 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West 
Suite 400 
Toronto, Ontario M8V 3Y3 

Attention: 

Facsimile: 
E-mail: 

GregoryM. Vogt, 
President 
(416) 234-8336 
gvogt@eastempower.on.ca 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 

Attention: 
Facsimile: 
Email: 

Carl DeVuono 
(416) 304-3755 
cdevuono@langmichner.ca 


