
Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 19, 2011 4:09PM 

To: lntrator, Daphne (JUS); Feltman, Scott (JUS) 
Cc: Scarfone, Janet (JUS); Feltman, Scott (JUS); Slater, Craig (JUS); lung, Ken (JUS); Calwell, 

Carolyn (ENERGY) 
Subject: BN replant 
Attachments: Greenfield South BN LSB Oct 19~11(2).doc 

HI Daphne and Scott - for your consideration and input - Many thanks 

Halyna N. Perun 
NDirector 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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ISSUE: 

Confidential and Solicitor-Client Privileg.ed 

Ministry of the Attorney General 
Briefing Note 

Legal Services Division 
Legal Services Branch - ENE/MOI 

• Greenfield South Gas Generating Plant in Mississauga. 

SUMMARY OF PROPOSAL: 

Ministry of Energy to work with Ontario Power Authority (OPA) to enter into discussions 
with Greenfield South Power Corporation (controlled by Eastern Power Corporation, 
referred to as "Eastern Power") towards a satisfactory resolution of the Misslssauga 
site. 

MAG POSmON: 
• There is a high risk that asking the OPA to enter into discussions with 

Eastern Power provides grounds for Eastern Power to pursue a claim in 
tort against the Government for inducing a breach of contract and a claim 
against the OPA for breach of contract. 

STATUS: 

• Item to proceed to Cabinet for discussion on Thursday October 20, 2011. 

BACKGROUND 

• Eastern Power is developing the Greenfield South Generating Station, a 280 MW 
combined cycle natural gas plant under construction in the City of Misslssauga on a 
4.5 hectare property at 2315 Loreland Avenue. 

• The project arose out of a Ministry of Energy Clean Energy Supply (CES) 
procurement process in 2004. This contract was eventually assumed by the OPA. 

• The project was undertaken to meet local reliability needs for the Southwest and 
Western GTA and has been positioned as part of the coal closure strategy. 

• The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 km from the nearest school. 

• The project is strongly opposed by local residents. On October 12, 2011, the 
Mississauga Council passed a motion requesting that the government and the 
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Premier take immediate action to cancel the contract, stop construction and return 
the site to pre-construction condition. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

• In 2008, MOE granted all necessary environmental approvals. 

• In March 2011 , OPA renegotiated the initial Commercial Operation Date (C.O.D.) 
with Eastern Power, in recognition of lengthy regulatory approvals and financing 
delays experienced by Eastern Power. The new Milestone Date for Commercial 
Operation, when the plant is required to be fully operational, is September 1, 2014. 

• In May 2011, Eastern Power finalized its financing arrangements with Credit Suisse 
and EIG. Around that time, the City of Mlssissauga issued building permits for the 
construction at the site. 

• In June 2011 , MOE announced that it will conduct an updated review of the approval 
for the gas plant to assess recent developments. No end-date was set for this 
process. 

• In July 2011, Eastern Power reported that it had laid foundations for the steam and 
gas turbine halls and placed orders for the major equipment (generators, turbines, 
etc.). 

• Construction continues at the site. Eastern Power has informed the OPA that it will 
not "down tools" until it receives formal notification of next steps. 

• Next steps would require the OPA to be asked to approach Eastern Power to initiate 
discussions. 

o The discussion would likely include potential treatment of costs incurred to 
date (sunk costs- including equipment costs), treatment of construction and 
equipment related contracts, estimates and treatment of foregone revenue, 
and options and Eastern's interest with respect to relocating to an 
alternative site. 

FINANCIAL IMPLICATIONS: 

There are no financial implications for MAG. 

DISCUSSION: 

• Discussion with Eastern Power may not be successful and could require the 
Government to consider other options (e.g. legislation). 

• Initiating discussions to relocate or otherwise cancel the Mississauga plant may 
immediately cause Eastern Power to launch a law suit against either or both of 
the OPA and the Government. 
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• Such a discussion will signal repudiation of the contract, which gives 
Eastem Power the right to sue the OPA. 

• The Minister's request of the OPA may be found to be contractual interference 
and may attract liability to the Province. 

• Eastern Power could claim that the Crown induced the OPA's breach of 
contract where Eastern Power can show: 1) that the Crown knew about 
the contract; 2) the Crown's action was Intended to cause the OPA to 
breach the contract; 3) the Crown's action caused the OPA to breach the 
contract; and 4) Eastern Power suffered damages as a result. 

• The OPA may ask for a "direction" from the Minister under the Electricity Act, 
1998 before undertaking any discussions with Eastern Power. The Minister's 
authority to direct the OPA in this way is unclear. 

• The Electricity Act, 1998 gives the Minister of Energy the authority to issue 
directions and directives to the OPA, which the OPA must follow. 

• Under s.25.30(2), the Minister may issue, and the OPA shall follow 
in preparing its integrated power system plans, directives that have 
been approved by the Lieutenant Governor in Council that set out 
the goals to be achieved during the period to be covered by an 
integrated power system plan, including goals relating to, 
(a) the production of electricity from particular combinations of 

energy sources and generation technologies; 
(b) Increases in generation capacity from alternative energy 

sources, renewable energy sources or other energy sources; 
(c) the phasing-out of coal-fired generation facilities; and 
(d) the development and implementation of conservation 

measures, programs and targets on a system-wide basis or 
in particular service areas. 

• Under s.25.32(4.1 ), the Minister may direct the OPA to undertake 
any request for proposal, any other form of procurement solicitation 
or any other initiative or activity that relates to, 
(a) the procurement of electricity supply or capacity derived from 

renewable energy sources; 
(b) reductions in electricity demand; or 
(c) measures related to conservation or the management of 

electricity demand. 

• Under s.25.32(7), the OPA shall enter into any contract following a 
procurement solicitation or other initiative referred to in clause (4) 
(a) [transition provision] if directed to do so by the Minister of 
Energy, and that contract shall be deemed to be a procurement 
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contract that was entered into in accordance with any integrated 
power system plan and procurement process approved by the 
[Ontario Energy) Board. 

• The Minister could likely rely on certain of these authorities to direct the 
OPA to enter into negotiations with Eastern Power but if the result is 
termination of the contract then none of these authorities unambiguously 
allows the Minister to direct the OPA to terminate a contract. 

• Eastern Power's financiers may have a trade~related (e.g. NAFTA) claim if this 
project does not proceed. 

• An investor could allege treatment less favourable than that accorded to 
investments of other investors or could allege arbitrary and unfair 
application of government (including OPA) measures. 

• Eastern Power's claim to damages is not clear. The contract limits liability for 
certain types of damages, Including lost profits. The contract also provides for 
damages for discriminatory action (e.g. legislation, regulation, or OIC that 
detrimentally affects Eastern Power). The enforceability of these provisions Is 
not certain in these circumstances. 

ALTERNATIVES CONSIDERED 

Option 1 - Legislation 

• The contract could be cancelled by legislation that would include provisions such 
as: 

• A provision expressly terminating the agreement; 
• A provision immunizing the Crown and the OPA from any and all lawsuits 

arising from the cancellation of the agreement 
• If desired, a provision addressing the types of compensation that will be 

provided and a mechanism (such as arbitration) for determining 
compensation, or alternatively stipulating that no compensation at all will 
be provided. 

• As the courts interpret these types of provisions very restrictively, the 
legislation would bave to be drafted very carefully and be very clear and 
explicit. 

• Precedent: Adams Mine Lake Act, 2004 
• Pros 

- Allows Government to control level of compensation to be paid 
- Government can specify that no compensation will be paid for costs 

• Cons 

incurred past certain date (e.g. announcement of Government's 
policy or date of first reading) 

- Will be controversial and requires time to enact 
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- Developer could bring law suit in the interim, though legislation 
could ultimately preclude liability and damages and address other 
issues under the contract, such as the discriminatory action clause 

- Potential impact on investment climate 

Option 2 - Regulatory 

• Existing regulatory approvals could be revoked or other regulatory steps could be 
taken to terminate the project 

• Pros 
- Eastern Power is subject to a Certificate of Approval under the 

Environmental Protection Act. Technically, approvals can be 
amended or revoked if legally justified. 

• Cons 
- Any revocation or other regulatory actions would be subject to 

appeal or judicial review. The Ministry of Environment would be 
required to demonstrate an environmental justification for the action 
in order to successfully defend the challenge. No apparent 
environmental basis for action at this point. 

- If such a challenge was successful, Eastern Power may initiate a 
civil action in tort against the Crown. 

- Eastern Power may also seek a remedy against the OPA under the 
terms of the contract under the discriminatory action clause. 

Option 3- Negotiation (recommended) 

• The OPA could attempt to commence negotiations with Eastern Power regarding 
stopping construction and developing a new location for a different facility. 

• Pros 
- OPA has the opportunity to assess position of Eastern Power and 

its interests in stopping construction. 
- OPA can begin discussion of a new site. 

• Cons 
- Eastern Power may refuse to commence discussions or seek to 

drag on discussions while it continues to construct the plant. 

Option 4- Unilateral termination of contract 

• The OPA would inform Eastern Power that it will not perform its obligations under 
the contract 

• Pros 
- Eastern Power will be required to begin to mitigate its damages 

which means it should stop construction and the OPA will avoid 
damages for Eastern Power's additional costs that could have been 
avoided after the date of termination of contract 

5 
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• Cons 
- Does not provide opportunity to explore options for relocating 

project 
- Sends negative message to other OPA counterparties 

Option 5 - Pay the plant not to run 

• Allow plant to be constructed but ensure that it does not operate using 
contractual provisions related to directed dispatch. 

• Pros 
- OPA obligations to make monthly payments are low based on 

outcome of 2005 RFP process and paying plant not to operate over 
20 years may be cheaper than paying for sunk costs, remediation 
of the site and potentially some lost profrts 

• Cons 
- Will be difficult to convince community that plant will not operate 

Date: 

Prepared by: 

In consultation with: 

Approved by: 

October 19, 2011 

Carolyn Calwell Deputy Director 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
( 416) 212-5409 

Halyna Perun, A/Director 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
( 416) 325--6681 
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' Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 4 9, 204 4 4:37 PM 
Lindsay, David (ENERGY) 

Cc: Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY); King, Ryan 
(ENERGY) 

Subject: note re plant 
Attachments: Greenfield South BN LSB Oct 49-4 4 for DMLindsay.doc 

Privileged and Confidential 

David- This note outlines the legal issues with the contemplated option and sets out the alternative options (building on 
what's in the OPA deck) for your ease of reference. We'd be happy to review it with you. 

Also, Mike Lyall left me a message asking about the status of the deck going to Cabinet. From the call it seems to me 
that the OPA is thinking that their revised deck is what will be used tomorrow. I'd like to let him know that it was helpful for 
us to have their deck but that the Ministry was asked to create a slimmer product. 

:J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (446) 325-6684 I Fax: (446) 325-4784 
BB: (416) 674-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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ISSUE: 

Confidential and Solicitor-Client Privileged 

Ministry of the Attorney General 
Briefing Note 

Legal Services Division 
Legal Services Branch- ENE/MOI 

• Greenfield South Gas Generating Plant in Mississauga 
e It is proposed that the Ministry of Energy work with the Ontario Power Authority 

(OPA) to enter into discussions with Greenfield South Power Corporation 
(controlled by Eastern Power Corporation, referred to as "Eastern Power") 
towards a satisfactory resolution of the Mississauga site 

BACKGROUND 

o Eastern Power is developing the Greenfield South Generating Station, a 280 MW 
combined cycle natural gas plant under construction in the City of Mississauga on a 
4.5 hectare property at 2315 Loreland Avenue. 

• The project arose out of a Ministry of Energy Clean Energy Supply (CES) 
procurement process in 2004. This contract was eventually assumed by the OPA. 

• The project was undertaken to meet local reliability needs for the Southwest and 
Western GTA and has been positioned as part of the coal closure strategy. 

e The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 krn from the nearest school. 

• The project is strongly opposed by local residents. On October 12, 2011, the 
Mississauga Council passed a motion requesting that the government and the 
Premier take immediate action to cancel the contract, stop construction and return 
the site to pre-construction condition. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

e In 2008, Ministry of Environment (MOE) granted all necessary environmental 
approvals. 

• In March 2011, OPA renegotiated the initial Commercial Operation Date (C.O.D.) 
with Eastern Power, in recognition of lengthy regulatory approvals and financing 
delays experienced by Eastern Power. The new Milestone Date for Commercial 
Operation, when the plant is required to be fully operational, is September 1, 2014. 

• In May 2011, Eastern Power finalized its financing arrangements with Credit Suisse 
and EIG. Around that time, the City of Mississauga issued building permits for the 
construction at the site. 
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• In June 2011, MOE announced that it will conduct an updated review of the approval 
for the gas plant to assess recent developments. No end-date was set for this 
process. 

• In July 2011, Eastern Power reported that it had laid foundations for the steam and 
gas turbine halls and placed orders for the major equipment (generators, turbines, 
etc.). ' 

• Construction continues at the site. Eastern Power has informed the OPA that it will 
not "down tools" until it receives formal notification of next steps. 

• Next steps would require the OPA to be asked to approach Eastern Power to initiate 
discussions. 

o The discussion would likely include potential treatment of costs incurred to 
date (sunk costs- including equipment costs), treatment of construction and 
equipment related contracts, estimates and treatment of foregone revenue, 
and options and Eastern's interest with respect to relocating to an 
alternative site. 

DISCUSSION: 

• Discussion with Eastern Power may not be successful and could require the 
Government to consider other options (e.g. legislation). 

• Initiating discussions to relocate or otherwise cancel the Mississauga plant may 
immediately cause Eastern Power to launch a law suit against either or both of 
the OPA and the Government. 

• Such a discussion will signal repudiation of the contract, which gives 
Eastern Power the right to sue the OPA. 

• The Minister's request of the OPA may be found to be contractual interference 
and may attract liability to the Province. 

• Eastern Power could claim that the Crown induced the OPA's breach of 
contract where Eastern Power can show: 1) that the Crown knew about 
the contract; 2) the Crown's action was intended to cause the OPA to 
breach the contract; 3) the Crown's action caused the OPA to breach the 
contract; and 4) Eastern Power suffered damages as a result. 

• The OPA may ask for a "direction" from the Minister under the Electricity Act, 
1998 before undertaking any discussions with Eastern Power. The Minister's 
authority to direct the OPA in this way is unclear. 

• The Electricity Act, 1998 gives the Minister of Energy the authority to issue 
directions and directives to the OPA, which the OPA must follow. 

2 
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• Under s.25.30(2), the Minister may issue, and the OPA shall follow 
in preparing its integrated power system plans, directives that have 
been approved by the Lieutenant Governor in Council that set out 
the goals to be achieved during the period to be covered by an 
integrated power system plan, including goals relating to, 
(a) the production of electricity from particular combinations of 

energy sources and generation technologies; 
(b) Increases in generation capacity from alternative energy 

sources, renewable energy sources or other energy sources; 
(c) the phasing-out of coal-fired generation facilities; and 
(d) the development and implementation of conservation 

measures, programs and targets on a system-wide basis or 
in particular service areas. 

• Under s.25.32(4.1 ), the Minister may direct the OPA to undertake 
any request for proposal, any other form of procurement solicitation 
or any other initiative or activity that relates to, 
(a) the procurement of electricity supply or capacity derived from 

renewable energy sources; 
(b) reductions in electricity demand; or 
(c) measures related to conservation or the management of 

electricity demand. 

• Under s.25.32(7), the OPA shall enter into any contract following a 
procurement solicitation or other initiative referred to in clause (4) 
(a) [transition provision] if directed to do so by the Minister of 
Energy, and that contract shall be deemed to be a procurement 
contract that was entered into in accordance with any integrated 
power system plan and procurement process approved by the 
[Ontario Energy] Board. 

• The Minister could likely rely on certain of these authorities to direct the 
OPA to enter into negotiations with Eastern Power but if the result is. 
termination of the contract then none of these authorities unambiguously 
allows the Minister to direct the OPA to terminate a contract. 

• Eastern Power's financiers may have a trade-related (e.g. NAFTA) claim if this 
project does not proceed. 

• An investor could allege treatment less favourable than that accorded to 
investments of other investors or could allege arbitrary and unfair 
application of government (including OPA) measures. 

• Eastern Power's claim to damages is not clear. The contract limits liability for 
certain types of damages, including lost profits. The contract also provides for 
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damages for discriminatory action (e.g. legislation, regulation, or OIC that 
detrimentally affects Eastern Power). The enforceability of these provisions is 
not certain in these circumstances. 

ALTERNATIVES CONSIDERED 

Option 1 -Legislation 

• The contract could be cancelled by legislation that would include provisions such 
as: 

• A provision expressly terminating the agreement; 
• A provision immunizing the Crown and the OPA from any and all lawsuits 

arising from the cancellation of the agreement 
• If desired, a provision addressing the types of compensation that will be 

provided and a mechanism (such as arbitration) for determining 
compensation, or alternatively stipulating that no compensation at all will 
be provided. 

• As the courts interpret these types of provisions very restrictively, the 
legislation would have to be drafted very carefully and be very clear and 
explicit. 

• Precedent: Adams Mine Lake Act, 2004 
• Pros 

- Allows Government to control level of compensation to be paid 
- Government can specify that no compensation will be paid for costs 

• Cons 

incurred past certain date (e.g. announcement of Government's 
policy or date of first reading) 

Will be controversial and requires time to enact 
Developer could bring law suit in the interim, though legislation 
could ultimately preclude liability and damages and address other 
issues under the contract, such as the discriminatory action clause 

- Potential impact on investment climate 

Option 2 - Regulatory 

• Existing regulatory approvals could be revoked or other regulatory steps could be 
taken to terminate the project 

• Pros 

• Cons 

Eastern Power is subject to a Certificate of Approval under the 
Environmental Protection Act. Technically, approvals can be 
amended or revoked if legally justified. 

- Any revocation or other regulatory actions would be subject to 
appeal or judicial review. The Ministry of Environment would be 
required to demonstrate an environmental justification for the action 
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in order to successfully defend the challenge. No apparent 
environmental basis for action at this point 

- If such a challenge was successful, Eastern Power may initiate a 
civil action in tort against the Crown. 

- Eastern Power may also seek a remedy against the OPA under the 
terms of the contract under the discriminatory action clause. 

Option 3- Negotiation (recommended) 

o The OPA could attempt to commence negotiations with Eastern Power regarding 
stopping construction and developing a new location for a different facility. 

• Pros 
- OPA has the opportunity to assess position of Eastern Power and 

its interests in stopping construction. 
- OPA can begin discussion of a new site. 

• Cons 
- Eastern Power may refuse to commence discussions or seek to 

drag on discussions while it continues to construct the plant 

Option 4 - Unilateral termination of contract 

e The OPA would inform Eastern Power that it will not perform its obligations under 
the contract 

• Pros 
- Eastern Power will be required to begin to mitigate its damages 

which means it should stop construction and the OPA will avoid 
damages for Eastern Power's additional costs that could have been 
avoided after the date of termination of contract 

• Cons 
- Does not provide opportunity to explore options for relocating 

project 
Sends negative message to other OPA counterparties 

Option 5 - Pay the plant not to run 

e Allow plant to be constructed but ensure that it does not operate using 
contractual provisions related to directed dispatch. 

• Pros 
OPA obligations to make monthly payments are low based on 
outcome of 2005 RFP process and paying plant not to operate over 
20 years may be cheaper than paying for sunk costs, remediation 
of the site and potentially some lost profits 

• Cons 
Will be difficult to convince community that plant will not operate 
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Prepared by: 

Approved by: 
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October 19, 2011 

Carolyn Calwell Deputy Director 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
(416) 212-5409 

Halyna Perun, A/Director 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
(416) 325--6681 
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,, • Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
October 19, 2011 6:37 PM 
lntrator, Daphne (JUS); Feltman, Scott (JUS); Scarfone, Janet (JUS) 
Perun, Halyna N. (ENERGY) 
Revised BN 
Greenfield South BN LSB Oct 19-11(f).doc 

Thank you very much for your input and improvements to the notel 

The changes that we discussed are Included in the attached. I didn't track changes (apologies). 

Caroli[n 

This communication may be solicitor/client privileged and contain confidential information only Intended for the person(s) to wtiom It Is addressed. Any 
dissemination or use of this Information by others than the Intended reciplent{s) Is prohibited. If you have received this message In error please notify the writer 
and permanently 9elete the message and all attachmenls. Thank you. 
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Premier take immediate action to cancel the contract, stop construction and return 
the site to pre-construction condition. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

• In 2008, MOE granted all necessary environmental approvals. 

o In March 2011, OPA renegotiated the initial Commercial Operation Date (C.O.D.) 
with Eastern Power, in recognition of lengthy regulatory approvals and financing 
delays experienced by Eastern Power. The new Milestone Date for Commercial 
Operation, when the plant is required to be fully operational, is September 1, 2014. 

• In May 2011, Eastern Power finalized its financing arrangements with Credit Suisse 
and EIG. Around that time, the City of Mississauga issued building permits for the 
construction at the site. 

• In June 2011, MOE announced that it will conduct an updated review of the approval 
for the gas plant to assess recent developments. No end-date was set for this 
process. 

• In July 2011, Eastern Power reported that it had laid foundations for the steam and 
gas turbine halls and placed orders for the major equipment (generators, turbines, 
~.). . 

• Construction continues at the site. Eastern Power has informed the OPA that it will 
not "down tools" until it receives formal notification of next steps. 

• Next steps would require the OPA to be asked to approach Eastern Power to initiate 
discussions. 

o The discussion would likely include potential treatment of costs incurred to 
date (sunk costs- including equipment costs), treatment of construction and 
equipment related contracts, estimates and treatment of foregone revenue, 
and options and Eastern's interest with respect to relocating to an 
alternative site. 

FINANCIAL IMPLICATIONS: 

There are no financial implications for MAG. 

DISCUSSION: . 

• Discussion with Eastern Power may not be successful and could require the 
Government to consider other options (e.g. legislation). 

• Initiating discussions to relocate or otherwise cancel the Mississauga plant may 
cause E1:1stern Power to launch a law suit against either or both of the OPA and 
the Government. · 
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ISSUE: 

Confidential and Solicitor-Client Privileged 

Ministry of the Attorney General 
Briefing Note 

Legal Services Division 
Legal Services Branch - ENE/MOI 

• Greenfield South Gas Gen~;Jrating Plant in Mississauga. 

SUMMARY OF PROPOSAL: 

Ministry of Energy to worl< with Ontario Power Authority (OPA) to enter into discussions 
with Greenfield South Power Corporation (controlled by Eastern Power Corporation, 
referred to as "Eastern Power") towards a satisfactory resolution of th·e Mississauga 
site. 

MAG POSITION: 
• There is a high risk that asking the OPA to enter into discussions with 

Eastern Power toward a satisfactory resolution of the Mississauga sjte 
provides grounds for Eastern Power to pursue a claim in tort against the 
Government for inducing a breach of contract and a claim against the OPA 
for breach of contract; · 

STATUS: 

• Item to proceed to Cabinet for discussion on Thursday October 20, 2011. 

BACKGROUND 

• Eastern Power is developing the Greenfield South Generating Station, a 280 MW 
combined cycle natural gas plant under construction in the City of Mississauga on a 
4.5 hectare property at 2315 Loreland Avenue. 

• .The project arose out of a Ministry of Energy Clean Energy Supply (CES) 
procurement process in 2004. This contract was eventually assumed by the OPA. 

. . 

• The project was undertaken .to meet local reliability needs for the Southwest and 
Western GTA and has been positioned as part of the coal closure strategy. 

• The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 km from the nearest school. 

• The project is strongly opposed by local residents. On October 12, 2011, the 
Mississauga Council passed a motion requesting that the government and the 
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• The Minister's request of the OPA may be found to be contractual interference 
and may attract liability to the Province. 

• Eastern Power could claim thatthe Crown induced the OPA's breach of 
contract where Eastern Power can show: 1) that the Crown knew about 
the contract; 2) the Crown's action was intended to cause the OPA to 
breach the contract; 3} the Crown's action caused the OPA to breach the 
contract;. and 4) Eastern Power suffered damages as a result. 

• The OPA may ask for a "direction" from the Minister under the Electricity Act, 
1998 before undertaking any discussions with Eastern Power. The Minister's 
authority to direct the OPA in this way is unclear. 

• The Electricity Act, 1998.gives the Minister of Energy the authority to issue 
directions and directives to the OPA, which the OPA must follow. 

• Unders.25.30(2}, the Minister may issue, and the OPA shall follow 
in preparing its integrated power system plans, directives that have 
been approved by the Lieutenant Governor in Council that set out 
the goals to be achieved during the period to be covered by an 
integrated power system plan, including goals relating to, 
(a) the production of electricity from particular combinations of 

energy sources and generation technologies; 
(b) Increases in generation capacity from alternative energy 

sources, renewable energy sources or other energy sources; 
(c) the phasing-out of coal-fired generation facilities; and 
(d) the development and implementation of conservation 

measures, programs and targets on a system-wide basis or 
in particular service areas. 

• Under s.25.32(4.1), the Minister may direct the OPA to undertake 
any request for proposal, any other form of procurement solicitation 
or any other initiative or activity that relates to, 
(a) the procurement ofelectricity supply or capacity derived from 

renewable energy sources; 
{b) reductions in electricitydemand; or 
(c) measures related to conservation or the management of 

electricity demand. 

• Under s.25.32(7), the OPA shall enter into any contract following a 
procurement solicitation or other initiative referred to in clause ( 4) 
(a) [transition provision] if directed to do so by the Minister of 
Energy, and that contract shall be deemed to be a procurement 
contract that was entered into in accordance with any integrated 
power system plan and procurement process approved by the 
[Ontario Energy] Board. 

3 



4 

• None of these authorities unambiguously allow the Minister to direct the 
OPA to enter into discussions that would involve termination of a contract. 

• Eastern Power's financiers may have a trade-related (e.g. NAFTA) claim if this 
project does not proceed. 

• An investor could allege treatment less favourable than that accorded to 
investments of other investors or could allege arbitrary and unfair 
application of government (including OPA) measures. 

• Eastern Power's claim to damages is not clear. The contract limits liability for 
certain types of damages, including lost profits. The contract also provides for 
damages for discriminatory action (e.g. legislation, regulation, or OIC that 
detrimentally affects Eastern Power). The interpretation and enforceability of 
these provisions is not certain in these circumstances. 

ALTERNATIVES CONSIDERED 

Option 1 - Legislation 

• The contract could be cancelled by legislation that would include provisions such 
as: 

• A provision expressly terminating the agreement; 
• A provision immunizing the Crown and the OPA from any and all lawsuits 

arising from the canceflation of the agreement 
• If desired, a provision addressing the types of compensation that will be 

provided and a mechanism (such as arbitration) for determining 
compensation, or alternatively stipulating that no compensation at all will 
be provided. 

• As the courts interpret these types of provisions very restrictively, the 
legislation would have to be drafted very carefully and be very clear and 
explicit. 

~ Precedent: Adams Mine Lake Act, 2004 
• Pros 

Allows Government to control level of compensation to be paid 
Government can specify that no compensation will be paid for costs 
incurred past certain date (e.g. announcement of Government's 
policy or date of first reading) 

• Cons 
- Will be controversial and requires time to enact 
- Developer could bring law suit in the interim, though legislation 

could ultimately preclude liability and damages and address other 
issues under the contract, such as the discriminatory action clause 
Potential impact on investment climate 
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Option 2 - Regulatory 

• Existing regulatory approvals could be revoked or other regulatory steps could be 
taken to terminate the project 

• Pros 

• Cons 

Eastern Power is subject to a Certificate of Approval under the 
Environmental Protection Act. Technically, approvals can be 
amended or revoked if legally justified. 

Any revocation or other regulatory actions would be subject to 
appeal or judicial review. The Ministry of Environment would be 
required to demonstrate an environmental justification for the action 
in order to successfully defend the challenge. No apparent 
environmental basis for action at this point. 
If such a challenge was successful, Eastern PowE;Jr may initiate a 
civil action in tort against the Crown. 
Eastern Power may also seek a remedy against the OPA under the 
terms of the contract under the discriminatory action clause. 

Option 3- Negotiation (recommended) 

• The OPA could attempt to commence negotiations with Eastern Power regarding 
stopping construction and developing a new location for a different facility. 

• Pros 
OPA has the opportunity to assess position of Eastern Power and 
its interests in stopping construction. 

- OPA can begin discussion of a new site. 
• Cons 

Eastern Power may refuse to commence discussions or seek to 
drag on discussions while it continues to construct the plant. 

· Option 4- Unilateral termination of contract 

• The OPA would inform Eastern Power that it will not perform its obligations under· 
the contract 

• Pros 
- Eastern Power will be required to begin to mitigate its damages 

which means it should stop construction and the OPA will avoid 
damages for Eastern Power's additional costs that could have been 
avoided after the date of termination of contract 

• Cons· 
Does not provide opportunity to explore options for relocating 
project 

- Sends negative message to other OPA counterparties 
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Option 5 - Pay the plant not to run 

• The OPA advises that the plant could be constructed but the developer could be 
directed to not operate it, using contractual provisions that give the OPA this 
authority. 

• Pros 
OPA obligations to make monthly payments are low based on 
outcome of 2005 RFP process and paying plant not to operate over 
20 years may be cheaper than paying for sunk costs, remediation 
of the site and potentially some lost profits 

• Cons 

Date: 

. Prepared by: 

Will be difficult to convince community that plant will not operate 

October 19, 2011 

Carolyn Calwell Deputy Director 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
(416) 212-5409 . 

In consultation with: Daphne lntrator, General Counsel 
Scott Feldman, Counsel 

Approved by:. 

Crown Law Office - Civil 

Halyna Perun, A/Director 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
(416) 325--6681 . 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
October 19,2011 8:07PM 
Perun, Halyna N. (ENERGY) 
Re: Update 

Thank you for the update. I will take a first crack at the letter in the morning. 
In light of everything - and not wanting to miss anything - I would prefer not to go to my 
training session tomorrow. Could Shemain go again? Alternatively, I'll aim to go for most 
of the morning but otherwise play it by ear. 

Carolyn 

----- Original Message ----
From: Perun, Halyna N. (ENERGY) 
To: Calwell, Carolyn (ENERGY) 
Sent: Wed Oct 19 19:S3:28 2011 
Subject: Update 

Privileged and Confidential 

Re Joseph - two take aways from meeting with DAG, DM and SOC this aft: 

1) We are to think about what an OPS/OPA negotiating team would look like - Joseph asked us 
and will also ask Rick to think about who should be part of that team -
policy/operational/legal. 

2) Joseph asked legal to hold the pen in developing a draft letter fmm min of energy to opa 
asking opa to work with eastern to reach a resolution a la lang we had in the deck. We'd also 
get rick's view and we'd also fly it by opa. I told joseph that we'll need to have it 
l'eviewed by mag in tlie circumstances. 

Letter would have lead in to the effect that there have been cocnerns raised by locals re 
greenfield etc 

Timelines for it are not clear (I asked joseph about this and he didn't have a clear answer) 
.but I am thinking we should move ahead on this quickly as will be need for several eyes on 
it. 

Those were the two take aways from SOC mtg - plus that there likely won't be a deck going to 
cab only a discussion 

Other thing that dep wanted us to think about is how to engae the new minister - nothing in 
transition materials about this - will need something and perhaps a verston of materials we 
produced today. 

Ps apparently soc was pleased with the deck and our l'esponsiveness -

Halyna Perun 
A \Di l'eCtOI' 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 
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From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
October 20, 2011 12:03 PM 
lntrator, Daphne (JUS); Feltman, Scott (JUS) 
Scarfone, Janet (JUS); Perun, Halyna N. (ENERGY) 
RE: Draft letter 
Letter to OP A.20 1 0 2011.doc 

Following yesterday's discussion between the DAG, the OM ENE and SOC, we were asked to prepare a letter that the 
Minister of Energy could send to the OPA with respect to the Mississauga plant. The attached deliberately tracks the last 
version of the deck that we saw even though we now understand that the deck will not be used today. In any event, I 
welcome your thoughts about and edits to the letter. 

I have no information about any timing associated with finalizing this draft- we are trying to work ahead a bit, anticipating 
that the request for finalization will come at some point (but not yet) on an urgent basis. 

Carolyn 

This communication may be solicllor/client privileged aild contain confidential information only intended for the person{s) to whom it is addressed. Any 
dissemination or use of this lnFormalion by others than the Intended reciplent(s) Is prohibited. If you have received this message In error please notify the writer 
and permanently delete the message and all attachments. Thank you. 





J 
Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
October 20, 2011 12:09 PM 
Silva, Joseph (ENERGY) 
Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Draft letter - revised 
Letter to OPA.20 10 2011.doc 

I have incorporated CLOG's changes (switching reference from "my government" to "the government"- first paragraph). 
The letter is now working its way up the MAG system. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 





'I 

Mr. Colin Andersen 
Chief Executive Officer 
Ontario Power Authority 
1600-120 Adelaide Street West 
Toronto ON M5H 1T1 

Dear Mr. Andersen: 

Re: Greenfield South Generation Facility 

Draft: October 20, 2011 

Community opposition to the Greenfield South GenerationFacility,currently under 
construction in Mississauga, is well documented. On October 121\Council of the City of 
Mississauga passed a resolution asking the government to take immediate action to stop 
construction and return the site to pre-construction condition. In addition, condominium 
towers were recently constructed in the general area of the plant. · ·· 

The government has heard the community's concerns about this plant proceeding as 
originally planned. 

Accordingly, I am requesting that the On!ariofower Authority commence discussions 
with Greenfield South Power Corporation, as .project proponent, that would lead to a 
satisfactory resolution of the Mississaugasite. · 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Wilson, Malliha (JUS) 
October 20, 2011 2:11 PM 

To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); lntrator, Daphne (JUS); Scarfone, 
Janet (JUS); Feltman, Scott (JUS) 

Cc: 
Subject: 

Slater, Craig (JUS); Lung, Ken (JUS); Wong, Taia (JUS) 
FW: Gas Plant- Minister of Energy Draft Letter- revised 

Amendments made as set out. Understand that this heightens our risks but these are the instructions. 

Thanks for everyone's continuing work on this file 

From: Di Ciano, Sandra (JUS) 
Sent: October 20, 2011 2:06PM 
To: Wilson, Malliha (JUS) 
Cc: Wong, Taia (JUS) 
Subject: RE: Gas Plant- Minister of Energy Draft Letter- revised 

As discussed, we understand that this version is more in keeping with the direction Energy has: 

Community opposition to the Greenfield South Generation Facility, currently under construction in Mississauga, 
is well documented. On October 121

h, Council of the City of Mississauga passed a resolution asking the 
government to take immediate action to stop construction and return the site to pre-construction condition. In 
addition, condominium towers were recently constructed in the general area of the plant. 

The government has heard the community's concerns about this plant proceeding as originally planned, 
prompting our intention to relocate the plant. 

Accordingly, I am requesting that the Ontario Power Authority commence discussions on a priority basis with 
Greenfield South Power Corporation, as project proponent, that would lead to a satisfactory resolution of the 
Mississauga site. 

From: Wilson, Malliha (JUS) 
Sent: October 20, 20111:27 PM 
To: Di Ciano, Sandra (JUS) 
Cc: Wong, Taia (JUS) 
Subject: FW: Gas Plant- Minister of Energy Draft Letter- revised 

As requested cloc has worked with Energy re the letter. Can you let us know if this is acceptable 
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Perun, Halyna N. (ENERGY} 

From: Perun, Halyna N. (ENERGY) 

Sent: October 20, 20i i 2:26 PM 

To: Wilson, Malliha (JUS) 

Cc: Slater, Craig (JUS); Lung, Ken (JUS); Wong, Taia (JUS); Calwell, Carolyn (ENERGY); lntrator, Daphne 
(JUS); Scarfone, Janet (JUS); Feltman, Scott (JUS) · 

Subject: RE: Gas Plant- Minister of Energy Draft Letter- revised 

Have conveyed to DMO Energy. Thank you 

Jfa[yna 

Halyna N. Perun · 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-i?Bi 
BB: (416) 67i -2607 
E-mail: Halyna.Perun2@ontario:ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only 
for the person(s) to whom it is addressed. Any dissemination or use of this information by others than the 
intended recipient(s) is prohibited. If you have received this message in error please notify the writer and 
permanently delete the message and all attachments. Thank you. 

From: Wilson, Malliha (JUS) 
Sent: October 2.0, 2.011 2.:11 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Intrator, Daphne (JUS); Scarfone, Janet 
(JUS); Feltman, Scott (JUS) 
Cc: Slater, Craig (JUS); Lung, Ken (JUS); Wong, Taia (JUS) 
Subject: FW: Gas Plant- Minister of Energy Draft Letter- revised 

Amendments made as set out. Understand that this heightens our risks but these are the instructions. 

Thanks for everyone's continuing work on this file 

Frcm: Di Ciano, Sandra (JUS) 
Sent: October 2.0, 2.011 2.:06 PM 
To: Wilson, Malliha (JUS) 
Cc: Wong, Taia (JUS) 
Subject: RE: Gas Plant- Minister of Energy Draft Letter - revised 

As discussed, we understand that this version is more in keeping with the direction Energy has: 

Community opposition to the Greenfield South Generation Facility, currently under construction 

in Mississauga, is well documented. On October i 21h, Council of the City of Mississauga 
passed a resolution asking the government to take immediate action to stop construction and 
return the site to pre-construction condition. In addition, condominium towers were recently 
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constructed in the general area of the plant. 

The government has heard the community's concerns about this plant proceeding as originally planned, 
prompting our intention to relocate the plant. 

Accordingly, I am requesting that the Ontario Power.Authority commence discussions on a priority 
basis with Greenfield South Power Corporation, as project proponent, that would lead to a satisfactory 
resolution of the Mississauga site. 

From: Wilson, Mal\iha (JUS) 
Sent: October 20,. 20111:27 PM 
To: Di Ciano, Sandra (JUS) 
Cc: Wong, Taia (JUS) 
Subject: FW: Gas Plant- Minister of Energy Draft Letter' revised 

As requested cloc has worked with Energy re the letter. Can you let us know if this is acceptable 



.-
Perun, Halyna N. (ENERGY) 

-- ........... = --== ---= --· =·=· ~~==-'~== 

From: 
Sent: 

Kovesfalvi, Sylvia (ENERGY) 
October 21, 2011 12:16 PM 

To: 
Cc: 
Subject: 

Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
King, Ryan (ENERGY); Teixeira, Wanda (ENERGY); Sharkawi, Rula (ENERGY) 
Fw: Mississauga power plant 

This just in from opa. Pis let me know if you have any concerns. 

Sent from my BlackBerry Wireless Handheld 

From: Kristin Jenkins <Kristin.Jenkins@powerauthority.on.ca> 
To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca> 
Sent: Fri Oct 2112:10:05 2011 
Subject: Re: Mississauga power plant 

In the spring, OPA advised the ministry that: 

-Greenfield plant valuable be of location in SWGTA given local supply and reliability needs. Cancellation of OGS increased 

value. 

-Not having plant in SWGTA would not cause immediate reliability issues but would mean transmission upgrades would 
have to be accelerated by 2-3 years. 

-----·--
From: Kovesfalvi, Sylvia (ENERGY) [mailto:Sylvia.Kovesfalvi@ontario.ca] 
Sent: Friday, October 21, 2011 12:00 PM 
To: Kristin Jenkins; Sharkawi, Rula (ENERGY) <Rula.Sharlcawi@ontario.ca> 
Cc: Patricia Phillips 
Subject: Re: Mississauga power plant 

Just confirming- there's nothing that can be provided- correct? 

Sent from my BlackBerry Wireless Handheld 

From: Kristin Jenkins <Kristin.Jenlcins@powerauthority.on.ca> 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca> 
Sent: Fri Oct 2110:26:18 2011 
Subject: FW: Mississauga power plant 

Heads up- see below. Will follow-up with you shortly. 

Kristin 

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 21, 2011 9:33AM 

1 
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: Kristin Jenkins 
Jbject: RE: Mississauga power plant 

1anks, Kristin, but that's not the question I asked. 
Jrely some analysis was done, very recently, about the impact of NOT building the plant. 
1at's what I'm interested in. 
rare you telling me that the plant was cancelled with absolutely no input or analysis by the OPA? 
1hn 

rom: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
ent: Thursday, October 20, 2011 5:57PM 
'o: Spears, John 
:ubject: Re: Mississauga power plant 

ohn- please accept my apology for the delay. This should not have taken so long. 

n 2004 and 2005 the Ministry of Energy developed and administered Clean 
:nergy Supply (CES) Request for Proposals to secure new generation to 
;upport coal replacement and local reliability. Greenfield South Power 
=orporation (managed by Eastern Power Corporation) was the successful 
applicant in the CES RFP and signed a contract with the OPA in April 
2005. 

The need for generation in southwest GTA was outlined in the OPA's 2007 
IPSP plan 

http:/ /a rchive.powerauthority. on.ca/Storage/69/6447 _D-8-l_corrected _ 0805 
OS_mm_.pdf (see page 17). 

This matter is currently under review. Next steps will be communicated 
as soon as possible. 

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: Thursday, October 20, 2011 04:33 PM 
To: Kristin Jenkins 
Subject: FW: Mississauga power plant 

Hello Kristin, 
It's now more than 48 hours since I made a simple request. 
All\ have received is Tim's response of yesterday saying he was seeing it for the first time Wednesday. From the time 
tracl< on the e-mail, it appears he had seen it late Tuesday. 
Since then, nothing. I have telephoned and received no reply. 
This is a pretty straightforward request, it seems to me. 
If someone wants to get back to me and explain why this will take time, I'm all ears. 
But burying OPA's head in the sand hardly seems the appropriate response. 
How do I get an answer? 
John 
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,· ---·------·-------·--· -----·---·----·----------
From: llm Butters [mailto:llm.Butters@powerauthorily.on.ca] 
Sent: Wednesday, October 19, 2.01110:53 AM 
To: Spears, John 
Subject: Fw: Mississauga power plant 

Hi John, 

Sorry, I didn't see this until this morning. When is your deadline? 

Tim Butters 

From: llm Butters 
Sent: Tuesday, October 18, 2011 04:58 PM 
To: Tim Butters 
Subject: FW: Mississauga power plant 

-------· ---·-----
From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 18, 2.011 2.:48 PM 
To: Media 
Subject: Mississauga power plant 

I'm interested in any analysis the OPA has done about the effect of not building Eastern Power's proposed generating 
station in Mississauga. 
Could you please send me any studies or other analysis the OPA has done relating to this decision? 
I'm not looking for contractual details with Eastern Power. 
I'm looldng instead on why the power plant is no longer needed. Why was the plant proposed in the first place? Why is it 
no longer considered necessary? What is the likely impact on service, safety and reliability? If the proposed plant's supply 
is not going to be available, what alternatives are likely to be needed to maintain service- e.g_ other power plants, 
additional transmission lines, or the like? 
What are the costs associated with the alternatives? (Again, I'm not asking for details of any payments that might have to 
be made relating to cancellation of the Eastern Power project.) 
I'd be grateful for any studies or analyses that the OPA might have done bearing on these questions. 
Thank you. 
John Spears 
Toronto Star 
416-869-4 353 

This e-mail message and any files transmitted with It are intended only for the named recipient(s) above and may contain information that Is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended reclplent(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with It Is strictly prohibited. If you have received this message In error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Sent: Fri Oct 2110:26:18 2011 
Subject: FW: Mississauga power plant 

Heads up- see below. Will follow-up with you shortly. 

Kristin 

-~·---,----~--------------·------------·---------··-···------~-----------..--·-------·. ··--···-··--------

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 21, 2011 9:33 AM 
To: Kristin Jenkins 
Subject: RE: Mississauga power plant 

Thanks, Kristin, but that's not the question I asked. 
Surely some analysis was done, very recently, about the impact of NOT building the plant. 
That's what I'm interested in. ' 
Or are you telling me that the plant was cancelled with absolutely no input or analysis by the OPA? 
John 

From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: Thursday, October 20, 2011 5:57 PM 
To: Spears, John · 
Subject: Re: Mississauga power plant 

John- please accept my apology for the delay. This should not have tal<en so long. 

In 2004 and 2005 the Ministry of Energy developed and administered Clean 
Energy Supply (CES) Request for Proposals to secure new generation to 
support coal replacement and local reliability. Greenfield South Power 
Corporation (managed by Eastern Power Corporation) was the successful 
applicant in the CES RFP and signed a contract with the OPA in April 
2005. 

The need for generation in southwest GTA was outlined in the OPA's 2007 
IPSP plan 
http:// archive. powe ra uth ority. on. ca/S to rage/ 69/644 7 _ D-8-1_ corrected_ 0805 
OS_mm_.pdf (see page 17). 

This matter is currently under review. Next steps will be communicated 
as soon as possible. 

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: Thursday, October 2.0, 2.011 04:33 PM 
To: Kristin Jenkins 
Subject: FW: Mississauga power plant 

Hello Kristin, 
It's now more than 48 hours since I made a simple request. 

----------·-·-----------. ------ .. -·· 

All I have received is Tim's response of yesterday saying he was seeing it for the first time Wednesday. From the time 
track on the e-mail, it appears he had seen it late Tuesday. 

2 



., 

Sir1ce then, 11othing. I l1ave telephoned and received no reply. 
' This is a pretty straightforward request, it seems to me. 

If someone wants to get bacl< lo me and explain why this will take lime, I'm all ears. 
But burying OPA's head in the sand hardly seems the appropriate response. 
How do I get an answer? 
John 

------------------------. --·--- ----··----------·-----··-·-------------
From: Tim Butters [mailto:llm.Butters@powerauthority.on.ca] 
Sent: Wednesday, October 19, 2.01110:53 AM 
To: Spears, John 
Subject: Fw: Mississauga power plant 

Hi John, 

Sorry, I didn't see this until this morning. When is your deadline? 

Tim Butters 

From: llm Butters 
Sent: Tuesday, October 18, 2.011 04:58 PM 
To: Tim Butters 
Subject: FW: Mississauga power plant 

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 18, 2.011 2.:48 PM 
To: Media 
Subject: Mississauga power plant 

------------

I'm interested in any analysis the OPA has done about the effect of not building Eastern Power's proposed generating 
station in Mississauga. 
Could you please send me any studies or other analysis the OPA has done relating to this decision? 
I'm not looking for contractual details with Eastern Power. 
I'm looking instead on why the power plant is no longer needed. Why was the plant proposed in the first place? Why is it 
no longer considered necessary? What is the likely impact on service, safety and reliability? If the proposed plant's supply 
is not going to be available, what alternatives are likely to be needed to maintain service- e.g. other power plants, 
additional transmission lines, or the like? 
What are the costs associated with the alternatives? (Again, I'm not asking for details of any payments that might have to 
be made relating to cancellation of the Eastern Power project) 
I'd be grateful for any studies or analyses that the OPA might have done bearing on these questions. 
Thank you. 
John Spears 
Toronto Star 
416-869-4353 

This e-mail message and any files transmitted with it are Intended only for the named recipient(s) above and may contain information that Is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the Intended recipient(s), any dissemination, · 
distribution or copying of this e-mail message or any files transmitted with It Is strictly prohibited. If you have received this message In· error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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. , Perun, Ha..!l_na N. (ENERGY) . 

From: 
Sent: 
To: 

Kovesfalvi, Sylvia (ENERGY) 
October 21, 2011 12:45 PM 
Perun, Halyna N. (ENERGY) 

Cc: l<ing, Ryan (ENERGY); Teixeira, Wanda (ENERGY); Sharkawi, Rula (ENERGY); Jennings, 
Rick (ENERGY); Silva, Joseph (ENERGY) 

Subject: Re: Mississauga power plant 

Thank you both. Will circle back with opa and co. 

Sent from my BlackBerry Wireless. Handheld 

From: Perun, Halyna N. (ENERGY) 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: l<ing, Ryan (ENERGY); Teixeira, Wanda (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph 
(ENERGY) 
Sent: fri Oct 2112:43:37 2011 
Subject: RE: Mississauga power plant 

I'd advise against using the first bullet 

Jfafy1lll 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay· Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person{s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the. writer and permanently delete the message and 
all attachments. Thank you. 

From: Jennings, Riel< (ENERGY) 
Sent: October 21, 201112:41 PM 
To: Kovesfalvi, Sylvia (ENERGY); Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: King, Ryan (ENERGY); Teixeira, Wanda (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: Mississauga power plant 

The 2"" bullet is good. Does the OPA need to provide the 1 ' 1 one? 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 21, 201112:16 PM 
To: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: King, Ryan (ENERGY); Teixeira, Wanda (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: Fw: Mississauga power plant 

1 



Tl1is just in from opa. Pis Jet me Jmow if you have any concerns. 

Sent from my BlackBerry Wireless Handheld 

----------,.----- ---· ····--
From: Kristin Jenkins <Kristin.Jenkins@powerauthority.on.ca> 
To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca> 
Sent: Fri Oct 2112:10:05 2011 
Subject: Re: Mississauga power plant 

In the spring, OPA advised the ministry that:. 

-Greenfield plant valuable be of location in SWGTA given local supply and reliability needs. Cancellation of OGS increased 
value. 

·Not having plant in SWGTA would not cause immediate reliability issues but would mean transmission upgrades would 
have to be accelerated by 2-3 years. 

From: Kovesfalvi, Sylvia (ENERGY) [mailto:Sylvia.Kovesfalvi@ontario.ca] 
Sent: Friday, October 21, 2011 12:00 PM 
To: Kristin Jenkins; Sharkawi, Rula (ENERGY) <Rula.Sharkawi@ontario.ca> 
Cc: Patricia Phillips 
Subject: Re: Mississauga power plant 

Just confirming· there's nothing that can be provided -correct? 

Sent from my BlackBerry Wireless Handheld 

From: Kristin Jenkins <Kristin.Jenkins@powerauthority.on.ca> 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca> 
Sent: Fri Oct 2110:26:18 2011 
Subject: FW: Mississauga power plant 

Heads up- see below. Will follow-up with you shortly. 

Kristin 

--·-----·-------·· ~~ ··----·-· 

-------------c----··-----··· ----------------·-
From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 21, 2011 9:33 AM 
To: Kristin Jenkins 
Subject: RE: Mississauga power plant 

Thanks, Kristin, but that's not the question I asked. 
Surely some analysis was done, very recently, about the impact of NOT building the plant. 
That's what I'm interested in.· 
Or are you telling me that the plant was cancelled with absolutely no input or analysis by the OPA? 
John 
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.. ----------------·----·--· .. -· 
From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: Thursday, October 20, 2011 5:57PM 
To: Spears, John 
Subject: Re: Mississauga power plant 

John- please accept my apology for the delay. This should not have taken so long. 

In 2004 and 2005 the Ministry of Energy developed and administered Clean 
Energy Supply (CES) Request for Proposals to secure new generation to 
support coal replacement and local reliability. Greenfield South Power 
Corporation (managed by Eastern Power Corporation) was the successful 
applicant in the CES RFP and signed a contract with the OPA in April 

2005. 

The need for generation in southwest GTA was outlined in the OPA's 2007 

IPSP plan 
http:/ /archive.powerauthority.on.ca/Storage/69/6447 _D-8-1_ corrected_ 0805 
OS_mm_.pdf (see page 17). 

This matter is currently under review. Next steps will be communicated 

as soon as possible. 

--------- ----------- --------------------------
From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: Thursday, October 20, 2011 04:33 PM 
To: Kristin Jenkins 
Subject: FW: Mississauga power plant 

Hello Kristin, 
It's now more than 48 hours since I made a simple request 
All I have received is Tim's response of yesterday saying he was seeing il for the first time Wednesday. From the time 
track on the e-mail, it appears he had seen it late Tuesday. 
Since then, nothing. I have telephoned and received no reply. 
This is a pretty straightforward request, it seems to me. 
If someone wants to get back to me and explain why this will take time, I'm all ears. 
But burying OPA's head in the sand hardly seems the appropriate response. 
How do I get an answer? 
John 

From: 11m Butters [mailto:l1m.Butters@powerauthority.on.ca] 
Sent: Wednesday, October 19, 201110:53 AM 
To: Spears, John 
Subject: Fw: Mississauga power plant 

Hi John, 
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Sorry, 1 didn't see this until this morning. When is your deadline? 

Tim Butters 

··--------·---··· .. ---· ------------- -- ------- ___ , _____ . ------------------···---··-
From: Tim Butters 
Sent: Tuesday, October 18, 2011 04:58 PM 
To: Tim Butters 
Subject: FW: Mississauga power plant 

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 18, 2011 2:48 PM 
To: Media 
Subject: Mississauga power plant 

I'm interested in any analysis the OPA has done about the effect of not building Eastern Power's proposed generating 
station in Mississauga. 
Could you please send me any studies or other analysis the OPA has done relating to this decision? 
I'm not looking for contractual details with Eastern Power. 
I'm looking instead on why the power plant is no longer needed. Why was the plant proposed in the first place? Why is it 
no longer considered necessary? What is the likely impact on service, safety and reliability? If the proposed plant's supply 
is not going to be available, what alternatives are likely to be needed to maintain service- e.g. other power plants, 
additional transmission lines, or the like? 
What are the costs associated with the alternatives? (Again, I'm not asking for details of any payments that might have to 
be made relating to cancellation of the Eastern Power project.) 
I'd be grateful for any studies or analyses that the OPA might have done bearing on these questions. 
Thank you. 
John Spears 
Toronto Star 
416-869-4353 

This e-mail message and any files transmitted with it are Intended only for the named recJpient(s) above and may contain Information that Is 
privlleged 1 confidential and/or exempt from disclosure under applicable law. If you are not the Intended reclplent(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with It is strictly prohibited. If you have received this message In error, 
or are not the named recipient(s), please notify the sender Immediately and delete this e-mall message. · 

~ 
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. ' 
Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 21, 2011 12:52 PM 
Silva, Joseph (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
transition deck re gas plant 

Attachments: Greenfield South Construction to CO Oct 19 2011 PM.ppt 

Hi Joseph- I understand the transition deck for gas plant is due end of day- what version of deck do you think we should 
include? The slim version of deck that we sent to CO (attached?)- modified to delete cab min slide and footer re Advice 
to Cabinet? Please remind me- thank you! 

Jfaf;na 

Halyna N. Perun 
A/Director . 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

~b ' 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Greenfield Sduth/Generating Station 
ps -Advice to Cabinet 

Date: October 20, 2011 



MINISTRYOF ENERGY 

• Local residents do not support the Greenfield South gas plant in 
Mississauga, which is currently under construction. 

• On October 12 the Mississauga Council passed a motion requesting that 
the Government and the Premier take immediate action to cancel the 
contract, stop construction and return the site to pre-construction 
condition. 

• The recent construction of condominium towers in the general area has 
prompted a policy reconsideration of the location of the gas plant. 

CONFIDENTIAL/ ADVICE TO CABINET 
SOLICITOR-CLIENT PRIVILEGED 
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I · onsiderations 
L ..................................................................................................................... ................................................... ·.::·:;-.................................................................................................................................................. . 

• 

• 

• 

• 

' 

• 

Construction continues at the Greenfield South site . 

Greenfield South Power Corporat~· n (controlled by Eastern Power Corporation) has an enforceable 
contract with the Ontario Power uthority and all applicable approvals. The developer's work 
appears to be in compliance with he contract and current approvals. 

The OPA is party to and administe1~s the contract with Eastern Power. The Province is not a party to 
the contract. The OPA has advised[ that it has no right under the contract to terminate in the current 
circumstances. 

The OPA has asked for instruction ~rom government to approach the developer to begin negotiations 
to change or to terminate the contract. 

Eastern Power has informed the qPA that it will not 'down tools' until it receives formal notification of 
next steps. 

The identification of potential alternative site options has not yet been completed. Each of these 
alternative sites have various issues associated with them. 

C<bNFIDENTIAL /SOLICITOR-CLIENT 
RIVILEGED ADVICE TO CABINET 
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MINISTRYOF ENERGY 

r: - : ~~~~:~~~~~:~~~~~~~~~~:~~~ :-- : : 
• The OPA to be asked to approach Eastern Power to initiate discussions. 

The discussion would likely include potential treatment of costs 
incurred to date (sunk costs- including equipment costs), treatment of 
construction and equipment related contracts, estimates and treatment 
of foregone revenue, and options and Eastern's interest with respect 
to relocating to an alternative site. 

• At this stage, the OPA has .only made a preliminary analysis of costs. 

• Eastern Power may or may not be interested in developing the 
proposed alternative sites, may be willing to walk away from the 
Mississauga plant for a financial cash settlement or may view its 
prospects as being better though the courts. 

CONFIDENTIAL/ SOLICITOR-CLIENT 

PRIVILEGED ADVICE TO CABINET 
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MINISTRYOF ENERGY 

legal Issues 

• Discussion with Eastern Poweq may not be successful and could require the Government 
to consider other options ( e.g.jlegislation ). 

• Initiating discussions to relocate or otherwise cancel the Mississauga plant may cause 
Eastern Power to launch a lawlsuit against either or both of the OPA and the Government. 

• The Minister's request of the q>PA may be contractual interference and may attract 
liability to the Province. 

• The OPA may ask for a "directijon" from the Minister under the Electricity Act, 1998 before 
undertaking any discussions wjith Eastern Power. The Minister's authority to direct the 
OPA in this way is unclear. 

• Eastern Power's financiers may have a claim under NAFTA if this project does not 
proceed. 

C<!JN FIDENTIAL /SOLICITOR-CLIENT 
RIVILEGED ADVICE TO CABINET 
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Cabinet agreed that: 

II The Ministry of Energy to work with the Ontario 
Power Authority to enter into discussions with 
Eastern Power toward a satisfactory resolution of 
the Mississauga site. ~~ 

II 

December 2011 with the details of the discussions 
with Eastern Power. 

CONFIDENTIAL/ SOLICITOR-CLIENT 
PRIVILEGED ADVICE TO CABINET 
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MINISTRYOF ENERGY 

'.·.· .. ·:.·:.·.···:.·.·H·H···········:.~·~.X.:.H·.~.~--~.!:~·:::.~.-~·.~--~·.~H·H·.~.·~.·.~::H·~.·.~·~:~·.~:.!·.~..-~·--(~ ... ·:::~.-~H~:~:~.H::.·~:~:.~.-~:!H:::::::::HH:.:.·.:.:.·J 
• Greenfield South Power Corporation (controlled by Eastern Power 

Corporation) was the successful applicant in Ministry of Energy run 
Clean Energy Supply (CES) RFP and signed a contract with the OPA in 
April 2005. 

• Eastern Power, based in Ontario, has received all required provincial 
approvals, including Environmental Assessment and Certificates of 
Approval. 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011. 

• Eastern Power has secured debt financing from Credit Suisse and EIG 
(confirmed by the OPA). 

CONFIDENTIAL/ SOLICITOR-CLIENT 

PRIVILEGED ADVICE TO CABINET 
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MINISTRYOF ENERGY 
" .,,,, .. '" 
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Legend: 
A- Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (N 
D- Closest Subdivision (Sou 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

FIDENTIAL /SOLICITOR-CLIENT 

RIVILEGED ADVICE TO CABINET 

Distance: 
A to B: 
A to C: 
A to D: 
A toE: 
A to F: 

220 Meters 
270 Meters 
500 Meters 
740 Meters 
910 Meters 
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*Plant construction as of 28 September 2011 
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' ~ Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Kovesfalvi, Sylvia (ENERGY) 
October 21, 2011 2:48 PM 

To: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Silva, Joseph (ENERGY) 
Sharkawi, Rula (ENERGY) . Cc: 

Subject: URGENT- APPROVED; Spears; Mississauga power plant 

Hi all- pis note P.O. approved message to spears (references relocation). 

Pis let me know asap if there are concerns. would lilce to forward to opa in next 20 mins. 

Sent from my BlackBerry Wireless Handheld 

From: Robart, Lisa (CAB) 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: Sumi, Craig (CAB); McMichael, Rhonda (CAB); van der Valk, Jennifer (CAB); Danyluk, Erica (CAB) 
Sent: Fri Oct 2114:38:11 2011 
Subject: APPROVED; Spears; Mississauga power plant 

Hi Sylvia, 

Here is the P.O.-approved messaging in response to Spears' last question re: OPA analyses about the impact of NOT 
building the Mississauga generating station. 

"The absence of a generating station in the southwestern GTA will not 
cause immediate reliability issues therefore providing an opportunity for the 
government to find a suitable location to relocate the plant to." 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 21, 201112:48 PM 
To: Robart, Lisa (CAB) 
Cc: Sumi, Craig (CAB) 
Subject: URGENT: Mississauga power plant 

Our folks would like to have opa respond with this bullet only. 

-Not having plant in SWGTA would not cause immediate reliability issues but would mean transmission upgrades would 
have to be accelerated by 2-3 years. · · 

Sent from my BlackBerry Wireless Handheld 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 21, 2011 12:32 PM 
To: Robart, Lisa (CAB) 
Cc: Sumi, Craig (CAB) 
Subject: Fw: Mississauga power plant 

Hi lisa- heads up. We've heard back from spears. Our folks are reviewing the opa"s draft response below (so it may 
change) but wanted to give you a heads up- we will need quick approval once this is finalized). 

1 



Sent from my BlackBerry Wireless Handl1eld 

From: Kovesfalvi, Sylvia (ENERGY) 
To: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: King, Ryan (ENERGY); Teixeira, Wanda (ENERGY); Sharkawi, Rula (ENERGY) 
Sent: Fri Oct 2.112.:16:18 2.011 
Subject: Fw: Mississauga power plant 

This just in from opa. Pis let me know if you have any concerns. 

Sent from my BlackBerry Wireless Handheld 

' 

·------------~-·--·-----------··-----·-

From: Kristin Jenkins <Kristin.Jenkins@powerauthority.on.ca> 
To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca> 
Sent: Fri Oct 2.112.:10:05 2.011 
Subject: Re: Mississauga power plant 

In the spring, OPA advised the ministry that: 

-Greenfield plant· valuable be of location in SWGTA given local supply and reliability needs. Cancellation of OGS increased 
value. 

-Not having plant in SWGTA would not cause immediate reliability issues but would mean transmission upgrades would 
have to be accelerated by 2-3 years. 

--------~>-~·---· ----~-------·--------~--------------- --------~---·-·------------------------"'-· -----·-

From: Kovesfalvi, Sylvia (ENERGY) [mailto:Sylvia.Kovesfalvi@ontario.ca] 
Sent: Friday, October 2.1, 2.011 12.:00 PM 
To: Kristin Jenkins; Sharkawi, Rula (ENERGY) <Rula.Sharkawi@ontario.ca> 
Cc: Patricia Phillips 
Subject: Re: Mississauga power plant 

Just confirming- there's nothing that can be provided- correct? 

Sent from my BlackBerry Wireless Handheld 

From: Kristin Jenkins <Kristin.Jenl<ins@powerauthority.on.ca> 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca> 
Sent: Fri Oct 2.110:2.6:18 2.011 
Subject: FW: Mississauga power plant 

Heads up- see below. Will follow-up with you shortly. 

l(ristin 
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-~---- ---.-----·. 

-from: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 2.1, 2.011 9:33 AM 
To: Kristin Jenkins 
Subject: RE: Mississauga power plant 

Thanks, Kristin, but that's not the question I asked. 
Surely some analysis was done, very recently, about the impact of NOT building the plant. 
That's wl1at I'm interested in. 
Or are you telling me that the plant was cancelled with absolutelyno input or analysis by the OPA? 
John 

From: Kristin Jenkins [mailto:l<ristin.Jenkins@powerauthority.on.ca] 
Sent: Thursday, October 2.0, 2.011 S:57 PM 
To: Spears, John 
Subject: Re: Mississauga power plant 

John- please accept my apology for the delay. This should not have taken so long. 

In 2004 and 2005 the Ministry of Energy developed and administered Clean 
Energy Supply (CES) Request for Proposals to secure new generation to. 
support coal replacement and local reliability. Greenfield South Power 
Corporation (managed by Eastern Power Corporation) was the successful 
applicant in the CES RFP and signed a contract with the OPA in April 
2005. 

The need for generation in southwest GTA was outlined in the OPA's 2007 
IPSP plan 
http:/ /a rchive.powerauthority .on.ca/Storage/69/6447 _ D-8-1_ corrected_ 0805 
OS_mm_.pdf (see page 17). 

This matter is currently under review. Next steps will be communicated 
as soon as possible. 

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: Thursday, October 20, 2011 04:33 PM 
To: l<ristin Jenkins 
Subject: FW: Mississauga power plant 

Hello Kristin, 
It's now more than 48 hours since I made a simple request 
Alii have received is Tim's response of yesterday saying he was seeing it for the first time Wednesday. From the time 
track on the e-mail, it appears he had seen it late Tuesday. 
Since then, nothing. I have telephoned and received no reply. 
This is a pretty straightforward request, it seems to me. 
If someone wants to get back to me and explain why this will take time, I'm all ears. 
But burying OPA's head in the sand hardly seems the appropriate response. 
How do I get an answer? 
John 

3 



From: Tim Butters [mailto:Tim.Butters@powerauthority.on.ca] 
Sent: Wednesday, October 19, 201110:53 AM 
To: Spears, John 
Subject: Fw: Mississauga power plant 

Hi John, 

Sorry, I didn't see this until this morning. When is your deadline? 

Tim Butters 

From: Tim Butters 
Sent: Tuesday, October 18, 2011 04:58 PM 
To: Tim Butters 
Subject: FW: Mississauga power plant 

{' 

"- I • 

________________ , _________ ,. ---- ---

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 18, 2011 2:48 PM 
To: Media 
Subject: Mississauga power plant 

I'm interested in any analysis the OPA has done about the effect of not building Eastern Power's proposed generating 
station in Mississauga. 
Could you please send me any studies or other analysis the OPA has done relating to this decision? 
I'm not looking for contractual details with Eastern Power. 
I'm looking instead on why the power plant is no longer needed. Why was the plant proposed in the first place? Why is it 
no longer considered necessary? What is the likely impact on service, safety and reliability? If the proposed plant's supply 
is not going to be available, what alternatives are likely to be needed to majntain service- e.g. other power plants, 
additional transmission lines, or the like? 
What are the costs associated with the alternatives? (Again, I'm not asking for details of any payments that might have to 
be made relating to cancellation of the Eastern Power project.) 
I'd be grateful for any studies or analyses that the OPA might have done bearing on these questions. 
Thank you. 
John Spears 
Toronto Star 
416-869-4353 

This e-mail message and any files transmitted with it are Intended only for the named reclpient(s) above and may contain information that Is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the Intended reclplent(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with It is strictly prohibited. If you have received this message In error, 
or are not the named reclplent(s) 1 please notify the sender Immediately and delete this e-mail message. 
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. ' Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Jennings, Rick (ENERGY) 
October 21, 2011 3:44 PM 

To: 
Cc: 

Perun, Halyna N. (ENERGY); Kovesfalvi, Sylvia (ENERGY); Silva, Joseph (ENERGY) 
Sharkawi, Rula (ENERGY); Calwell, Carolyn (ENERGY) 

Subject: RE: URGENT- APPROVED; Spears; Mississauga power plant 

Once again I would caution against continuing to use the word "relocate" as: 

this quickly leads to the question as to where the plant would be relocated to and whether there is 
community acceptance there; 
the physical plant will not be able to be "relocated" as this implies, if successful the developer could be 
persuaded to accept a contract for a new site as partial compensation for the money spent to date on the 
Mississauga site, but the existing construction would be demolished not "relocated"; and, 
a cash settlement may be easier and less expensive as the developer would be concerned about 
approval risk at a new site and may not be able to get financing for a new site. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 21, 2011 3:22 PM 
To: Kovesfalvi, Sylvia (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY) 
Cc: Sharkawi, Rula (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: RE: URGENT- APPROVED; Spears; Mississauga power plant 

The wording is awkward (see red "to") -but no legal concerns but Rick needs to way in -

Jfafyna. 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error 'please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 21, 2011 2:48 PM 
To: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Silva, Joseph (ENERGY) 
Cc: Sharkawi, Rula (ENERGY) 
Subject: URGENT- APPROVED; Spears; Mississauga power plant 

Hi all- pis note P.O. approved message to spears (references relocation). 

Pis let me know asap if there are concerns. would like to forward to opa in next 20 mins. 

1 



Sent from my BlackBerry Wireless Handheld 

--···-··--------------------· 
From: Robart, Lisa (CAB) 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: Sumi, Craig (CAB); McMichael, Rhonda (CAB); van der Valk, Jennifer (CAB); Danyluk, Erica (CAB) 
Sent: Fri Oct 2.114:38:11 2.011 
Subject: APPROVED; Spears; Mississauga power plant 

Hi Sylvia, 

Here is the P.O.-approved messaging in response to Spears' last question re: OPA analyses about the impact of NOT 
building the Mississauga generating station. 

"The absence of a generating station in the southwestern GTA will not 
cause immediate reliability issues therefore providing an opportunity for the 
government to find a suitable location to relocate the plant to." 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 2.1, 2.01112.:48 PM 
To: Robart, Lisa (CAB) 
Cc: Sumi, Craig (CAB) 
Subject: URGENT: Mississauga power plant 

Our folks would like to have opa-respond with this bullet only. 

-Not having plant in SWGTA would not cause immediate reliability issues but would mean transmission upgrades would 
have to be accelerated by 2-3 years. 

Sent from my BlackBerry Wireless Handheld 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 2.1, 2.011 12.:32. PM 
To: Robart, Lisa (CAB) 
Cc: Sumi, Craig (CAB) 
Subject: Fw: Mississauga power plant 

Hi lisa- heads up. We've heard back from spears. Our folks are reviewing the opa"s draft response below (so it may 
change) but wanted to give you a heads up- we will need quick approval once this is finalized). 

Sent from my BlackBerry Wireless Handheld 

-····----·---------·------
From: Kovesfalvi, Sylvia (ENERGY) 
To: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: King, Ryan (ENERGY); Teixeira, Wanda (ENERGY); Sharkawi, Rula (ENERGY) 
Sent: Fri Oct 2.112.:16:18 2.011 
Subject: Fw: Mississauga power plant 

This just in from opa. Pis let me know if you have any concerns. 

2 

'. 



·, 

'• Sent from my BlackBerry Wireless Handheld 

• From: Kristin Jenkins <Kristin.Jenkins@powerauthority.on.ca> 
To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca> 
Sent: Fri Oct 2112:10:05 2011 
Subject: Re: Mississauga power plant 

In the spring, OPA advised the ministry that: 

-Greenfield plant valuable be of location in SWGTA given local supply and reliability needs. Cancellation of OGS increased 

value. 

-Not having plant in SWGTA would not cause immediate reliability issues but would mean transmission upgrades would 

have to be accelerated by 2-3 years. 

From: Kovesfalvi, Sylvia (ENERGY) [mailto:Sylvia.Kovesfalvi@ontario.ca] 
Sent: Friday, October 21, 2011 12:00 PM 
To: Kristin Jenkins; Sharkawi, Rula (ENERGY) <Rula.Sharkawi@ontario.ca> 
Cc: Patricia Phillips 
Subject: Re: Mississauga power plant 

Just confirming- there's nothing that can be provided - correct? 

Sent from my BlackBerry Wireless Handheld 

From: Kristin Jenkins <Kristin.Jenkins@powerauthority.on.ca> 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca> 
Sent: Fri Oct 2110:26:18 2011 
Subject: FW: Mississauga power plant 

Heads up- see below. Will follow-up with you shortly. 

Kristin 

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 21, 2011 9:33 AM 
To: Kristin Jenkins 
Subject: RE: Mississauga power plant 

Thanks, Kristin, but that's not the question I asked. 
Surely some analysis was done, very recently, about the impact of NOT building the plant. 
That's what I'm interested in. 
Or are you telling me that the plant was cancelled with absolutely no input or analysis by the OPA? 
John 

····-·-----.--·· - . .- .. -- ··-~-·-- ---- ------····-·~---
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From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: Thursday, October 2.0, 2.011 5:57PM 
To: Spears, John 
Subject: Re: Mississauga power plant 

John- please accept my apology for the delay. This should not have taken so long. 

_In 2004 and 2005 the Ministry of Energy developed and administered Clean 
Energy Supply (CES) Request for Proposals to secure new generation to 
support coal replacement and local reliability. Greenfield South Power 
Corporation (managed by Eastern Power Corporation) was the successful 
applicant in the CES RFP and signed a contract with the OPA in April 
2005. 

The need for generation in southwest GTA was outlined in the OPA's 2007 
IPSP plan 
http:// archive. powe ra uth o rity .on. ca/S to rage/ 69/644 7 _ D-8-1_ corrected_ 0805 
OS _mm_.pdf (see page 17). 

This matter is currently under review. Next steps will be communicated 
as soon as possible. 

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: Thursday, October 20, 2.011 04:33 PM 
To: Kristin Jenkins 
Subject: FW: Mississauga power plant 

Hello Kristin, 
It's now more than 48 hours since I made a simple request. 
All I have received is Tim's response of yesterday saying he was seeing it for the first time Wednesday. From the time 
track on the e-mail, it appears he had seen it late Tuesday. 
Since then, nothing. I have telephoned and received no reply. 
This is a pretty straightforward request, it seems to me. 
If someone wants to get back to me and explain why this will take time, I'm all ears. 
But burying OPA's head in the sand hardly seems the appropriate response. 
How do I get an answer? 
John 

------··--·-····------·"'··---· 
From: Tim Butters [mailto:Tim.Butters@powerauthority.on.ca] 
Sent: Wednesday, October 19, 2.011 10:53 AM 
To: Spears, John 
Subject: Fw: Mississauga power plant 

Hi John, 

Sorry, I didn't see this until this morning. When is your deadline? 

4 
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Tim Butters 

From: Tim Butters 
Slent: Tuesday, October 18, 2011 04:58 PM 
To: Tim Butters 
Subject: FW: Mississauga power plant 

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 18, 2011 2:48 PM 
To: Media 
Subject: Mississauga power plant 

I'm interested in any analysis the OPA has done about the effect of not building Eastern Power's proposed generating 
station in Mississauga. 
Could you please send me any studies or other analysis the OPA has done relating to this deeision? 
I'm not looking for contractual details with Eastern Power. 
I'm looking instead on why the power plant is no longer needed. Why was the plant proposed in the first place? Why is it 
no longer considered necessary? What is the likely impact on service, safety and reliability? If the .Proposed plant's supply 
is not going to be available, what alternatives are likely to be needed to maintain service- e.g. other power plants, 
additional transmission lines, or the like? 
What are the costs associated with the alternatives? (Again, I'm not asking for details of any payments that might have to 
be made relating to cancellation of the Eastern Power project.) 
I'd be grateful for any studies or analyses that the OPA might have done bearing on these questions. 
Thank you. 
John Spears 
Toronto Star 
416-869-4353 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended reciplent(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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Perun, Halyna N. (ENERGY) 

From: Kovesfalvi, Sylvia (ENERGY) 

Sent: October 21, 2011 4:54PM 

To: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY) 

Cc: Sharkawi, Rula (ENERGY) 

Subject: FW: APPROVED; Spears; Mississauga power plant 

FYI-

I reiterated our concerns with the relocate reference. 

PO asked us to go with the approved message they provided, as below. 

I've given the OPA the green light to respond with: 

"The absence of a generating station in the southwestern 
GTA will not cause immediate reliability issues therefore 
providing an opportunity for the government to find a 
suitable location to relocate the plant to." 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 21, 2011 4:51 PM 
To: 'Robart, Lisa (CAB)' 

Page 1 of 5 

Cc: Sumi, Craig (CAB); McMichael, Rhonda (CAB); van der Vall<, Jennifer (CAB); Danyluk, Erica (CAB); 
Sharkawi, Rula (ENERGY) 
Subject: RE: APPROVED; Spears; Mississauga power plant 

Thank you for double-checl<ing in light of our flags. 

I have given the OPA the ol< to send this message to Spears. 

From: Robart, Lisa (CAB) 
Sent: October 21, 2011 2:38 PM 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: Sumi, Craig (CAB); McMichael, Rhonda (CAB); van der Valk, Jennifer (CAB); Danyluk, Erica (CAB) 
Subject: APPROVED; Spears; f"iississauga power plant 

Hi Sylvia, 

Here is the P.O.-approved messaging in response to Spears' last question re: OPA analyses about the 
impact of NOT building the Mississauga generating station. 

"The absence of a generating station in the southwestern 
GTA will not cause immediate reliability issues therefore 
providing an opportunity for the government to find a 
suitable location to relocate the plant to." 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 21, 2011 12:48 PM 
To: Robart, Lisa (CAB) 
Cc: Sumi, Craig (CAB) 

., (\/.,1 /'"lr\11 



Page 2 of 5 

t" 

Subject: URGENT: Mississauga power plant 

Our foll<s would like to have opa respond with this bullet only. 

-Not having plant in SWGTA would not cause immediate reliability issues but would mean transmission upgrades 
would have to be accelerated by 2-3 years. 

Sent from my BlackBerry Wireless Handheld 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 21, 2011 12:32 PM 
To: Robart, Lisa (CAB) 
Cc: Sumi, Craig (CAB) 
Subject: Fw: Mississauga power plant 

Hi lisa - heads up. We've heard back from spears. Our foll<s are reviewing the opa"s draft response below (so it 
·may change) but wanted to give you a heads up- we will need quick approval once this is finalized). 

Sent from my BlackBerry Wireless Handheld 

From: Kovesfalvi, Sylvia (ENERGY) 
To: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: King, Ryan (ENERGY); Teixeira, Wanda (ENERGY); Sharkawi, Rula (ENERGY) 
Sent: Fri Oct 2112:16:18 2.011 
Subject: Fw: Mississauga power plant 

This just in from opa. Pis let me know if you have any concerns. 

Sent from my BlackBerry Wireless Handheld 

From: Kristin Jenkins <Kristin.Jenkins@powerauthority.on.ca> 
To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca> 
Sent: Fri Oct 2112:10:05 2.011 
Subject: Re: Mississauga power plant 

In the spring, OPA advised the ministry that: 

-Greenfield plant valuable be of location in SWGTA given local supply and reliability needs. Cancellation of OGS 

increased value. 

·-Not having plant in SWGTA would not cause immediate reliability issues but would mean transmission upgrades 
would have to be accelerated by 2-3 years. 

From; Kovesfalvi, Sylvia (ENERGY) [mailto:Sylvia.Kovesfalvi@ontario.ca] 
Sent: Friday, October 21, 201112.:00 PM 
To: Kristin Jenkins; Sharkawi, Rula (ENERGY) <RI11a.Sharkawi@ontario.ca> 

10/21/2011 
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Cc: Patricia Phillips 
Subject: Re: Mississauga power plant 

Just confirming -there's nothing that can be provided - correct? 

Sent from my BlackBerry Wireless Handheld 

·---· -----·-·-·-··--------

From: Kristin Jenkins <Kristin.Jenkins@powerauthority.on.ca> 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca> 
Sent: Fri Oct 2110:26:18 2011 
Subject: FW: Mississauga power plant 

Heads up- see below. Will follow-up with you shortly. 

Kristin 

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 21, 2011 9:33AM 
To: Kristin Jenkins 
Subject: RE: Mississauga power plant 

Thanks, Kristin, but that's not the question I asked. 
Surely some analysis was done, very recently, about the impact of NOT building the plant. 
That's what I'm interested in. 
Or are you telling me that the plant was cancelled with absolutely no input or analysis by the OPA? 
John 

From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: Thursday, October 20, 2011 5:57 PM 
To: Spears, John 
Subject: Re: Mississauga power plant 

John- please accept my apology for the delay. This should not have taken so long. 

In 2004 and 2005 the Ministry of Energy developed and administered Clean 
Energy Supply (CES) Request for Proposals to secure new generation to 
support coal replacement and local reliability. Greenfield South Power 
Corporation (managed by Eastern Power Corporation) was the successful 
applicant in the CES RFP.and signed a contract with the OPA in April 
2005. 

The need for generation in southwest GTA was outlined in the OPA's 2007 
IPSP plan 

http:/ /archive. powera utho rity .on .ca/Storage/69/6447 _D-8-1_ corrected_ 0805 
05_mm_.pdf (see page 17). 

This matter is currently under review. Next steps will be communicated 
as soon as possible. 
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From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: Thursday, October 20, 2011 04:33 PM 
To: Kristin Jenkins 
Subject: FW: Mississauga power plant 

Hello Kristin, 
It's now more than 48 hours since I made a simple request. 

Page 4 cif 5 
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Alii have received is Tim's response of yesterday saying he was seeing it for the first time Wednesday. From the 
time track on the e-mail, it appears he had seen it late Tuesday. 
Since then, nothing. I have telephoned and received no reply. 
This is a pretty straightforward request, it seems to me. 
If someone wants to get back to me and explain why this will take time, I'm all ears. 
But burying OPA's head in the sand hardly seems the appropriate response. 
How do I get an answer? 
John 

From: Tim Butters [mailto:Tim.Butters@powerauthority.on.ca] 
Sent: Wednesday, October 19, 201110:53 AM 
To: Spears, John 
Subject: Fw: Mississauga power plant 

Hi John, 

Sorry, I didn't see this until this morning. When is your deadline? 

Tim Butters 

From: Tim Butters 
Sent: Tuesday, October 18, 2011 04:58 PM 
To: Tim Butters 
Subject: FW: Mississauga power plant 

From: Spears, John [mailto:JSpears@thestar.ca] 
Sent: October 18, 2011 2:48 PM 
To: Media 
Subject: Mississauga power plant 

I'm interested in any analysis the OPA has done about the effect of not building Eastern Power's proposed 
generating station in Mississauga. 
Could you please send me any studies or other analysis the OPA has done relating to this decision? 
I'm not looking for contractual details with Eastern Power. · 
I'm looking instead on why the power plant is no longer needed. Why was the plant proposed in the first place? 
Why is it no longer considered necessary? What is the likely impact on service, safety and reliability? If the 
proposed plant's supply is not going to be available, what alternatives are likely to be needed to maintain service 
-e.g. other power plants, additional transmission lines, or the like? 
What are the costs associated with the alternatives? (Again, I'm not asking for details of any payments that might 
have to be made relating to cancellation of the Eastern Power project.) 

10/21/2011 
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I'd be grateful for any studies or analyses that the OPA might have· done bearing on these questions. 
Thank you. 
John Spears 
Toronto Star 
416-869-4353 

Page 5 of 5 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
Information that is privileged, confidential and/or exempt From disclosure under applicable law. If you are not the Intended recipient 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Subject: 

Importance: 

Hi everyone, 

Silva, Joseph (ENERGY) 
October 24, 2011 11:02 AM 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); 
Jennings, Rick (ENERGY) 
Mississauga decision tree 

High 

PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly 
signature today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens on each step (messaging, 
etc). 

Halyna- can you guys take the lead on this, with input from Rick and Rula? Let's chat over the 
phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

Joseph Silva 
Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Flr. 900 Bay St Toronto ON M7 A 2El 
Tel: 416-325-2371, Email: Josenh.Silvala!ontario.ca 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 24, 2011 11:10 AM 

To: 
Subject: 

Rehab, James (ENERGY); Johnson, Paul (ENERGY) 
FW: Draft transition deck- take 2 1/2 

Attachments: Greenfield South Construction Transition Oct 21 2011 (2).ppt 

This is the deck for the briefing -that will inform you 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 201111:05 AM 
To: Perun, Halyna N. (ENERGY) 
Subject: FW: Draft transition deck- take 2 1/2 

From: Calwell, Carolyn (ENERGY) 
Sent: October 21, 2011 5:39 PM 
To: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: FW: Draft transition deck -take 2 1/2 

Thank you, Rick. 

For what it's worth, it would be preferable to refer to "resolution" (or something along those lines- instead of "settlement") 
in the 41

" bullet of the Legal Issues slide because settlement implies litigation, which we hope to avoid. I made that 
change in the attached. 

Carolyn 

From: Jennings, Rick (ENERGY) 
Sent: October 21, 2011 5:27PM 
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To: Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: RE: Draft transition deck - take 2 

Attached are my edits-

Clarification of 2"d and 3"' bullets on Background 
Update of 3"' bullet on considerations page 
Correction of 41

" bullet on Legal Issues page. 

From: Calwell, Carolyn (ENERGY) 
Sent: October 21, 2011 4:54 PM 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Subject: Draft transition deck- take 2 

Confidential/Solicitor-Client Privileged 

-·---·---------- --------------··-·-···~-------- ····-··"-''" _____ -·-------- ---~-- ---

Joseph, thank you for taking the time to talk to me about the content of the deck. I have revised the last version that you 
saw to include the options considered by the OPA. I modified the pros and cons outlined in the OPA's deck in minor 
ways. 

Rick/Ryan, this deck talks about alternate sites- you may want to change or modify these points. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this infonnation by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently ~elete the message and all attachmenls. Thank you. 
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t?ontario 
MINISTRYOF ENERGY 

Greenfield South Generating Station 

azm:mmmi!IIAtlitimlim a: == ' );&l&ill:Witm"il\!2lliiiJ!i',WJ:llb£BilM 

Date: October 21, 2.011 



MINISTRVOF ENERGY 

• Local residents do not support the Greenfield South gas plant in Mississauga, 
which is currently under construction. 

• On October 12 the Mississauga Council passed a motion requesting that the 
---,Guvernmentarrd-the-Premier-take-immediate-aet+on-te-eaneel-the-Eeflt:PaEt-,s-1:ej3---

construction and return the site to pre-construction condition. 

• The recent construction of condominium towers in the general area has 
prompted a policy reconsideration of the location of the gas plant. 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 

r-~ 
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MINISTRYOF ENERGY 

;~~~~~~~~~ I 
' .................................................................................................................................................................................................................................................................................................................................. : 

• This project is a 280 MW combined cycle gas-fired generation station. 
• In 2004, the Ministry of Energy launched a competitive request for proposals for 

gas-fired generation in Ontario. 
• In April 2005, Eastern Power was selected along with three other gas-fired 

projects. These projects were assigned to the OPA and the OPA entered into a 
contract with the project developer, Greenfield South Power Corporation 
(controlled by Eastern Power Corporation). 

• The Province is not a party to the contract 

• The project suffered delays in securing approvals for constructing the project. 
• The contract was amended in March 2009 to reflect these delays. 
• The project has now received all required provincial and municipal approvals, 

including its Environmental Assessment, Certificates of Approval and building 
permit. 

• Construction of the project is underway and continues. 
• The contract requires the project to be in commercial operation by September 

1, 2014. 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 

I').:-, 
t > ",;·:-' Ontario 



MINISTRYOF ENERGY 

[ -- : -: : -:: ~~~~-i~~~~~:i~~~~ ::_:: : : :~ : 
• The OPA has advised that it has no right under the contract to terminate in the 

current circumstances. 

• The OPA has asked for instruction from government to approach the developer 
to begin negotiations to change or to terminate the contract. 

• Eastern Power has informed the OPA that it will not enter into discussions with 
the OPA until there is clear notice of the Government's position. 

• The identification of potential alternative site options has not yet been 
completed. Each of these alternative sites have various issues associated with 
them. 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 
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MINISTRYOF ENERGY 

: ?~~~;?~~~;?~~~~~~~~~~~~~?~~ ] 
1. Unilateral termination of contract 
• OPA would inform Eastern Power that it will not perform its obligations under 

the contract 

Pros 
• Eastern Power will be required to begin to mitigate its damages, and 

should stop construction, and the OPA will avoid damages for Eastern 
Power's additional costs that could have been avoided after date of 
termination of contract 

Cons 
• Does not provide opportunity to explore options for relocating project 

• Sends negative message to other OPA counterparties 

--
CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 
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MINISTRYOF ENERGY 

,-- - - ~~~;~~~~~~~;~~~~d~;~~~~-~~- - --- -1 

t ................................................................................................................................................................................................................................................................................................................................ .J 

2. Negotiation (recommended) 
• OPA or designated negotiator could commence negotiations with Eastern 

Power regarding stopping construction and developing a new location for a 
different facility 

• Pros 

• Provides the opportunity to assess position of Eastern Power and what it 
requires to cease construction and end the contract 

• Could consider alternative sites 
• Cons 

• Eastern Power may refuse to commence discussions 
• OPA advises that Eastern Power is likely to continue construction while 

discussion is ongoing unless they receive an incentive to stop 
• May need tci revert to other options at a later stage 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 
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t?ontario 



MINISTRYOF ENERGY 

Options Considered by the OPA 

3· legislation 
• The contract could be cancelled by legislation that would include provisions expressly 

terminating the contract, immunizing the Crown and the OPA from law suits arising 
from termination of the contract and addressing types of and mechanisms to 
determine compensation 

Pros 
• Allows Government to control the compensation to be paid 

• Government can specify that no compensation will be paid for costs incurred past 
certain date (e.g. announcement of Government's policy or date of first reading) 

" Cons 
• Will be controversial and requires time to enact 

• Eastern Power could commence law suit before legislation is enacted, although 
legislation could ultimately preclude liability and damages 

• Has a potential impact on investment climate 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 
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MINISTRYOF ENERGY 

---~~~~~~~~~~~i~~~~~~;~~~~~~ - - I 
.................................................................................................................................................................................................................................................................................................................................. : 

4· Pay the plant not to run 
• The OPA advises that the plant could be constructed but the developer could 

be directed to not operate it, using contractual provisions that give the OPA 
this authority. 

• Pros 

• OPA obligations to make monthly payments are low based on outcome of 
2005 RFP process and paying plant not to operate over 20 years may be 
cheaper than paying for sunk costs, remediation of the site and potentially 
some lost profits 

• Cons 

• Will be difficult to convince community that plant will not operate 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 

['):.-, 
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• Any discussion with Eastern Power may not be successful and could require the 
Government to consider other options (e.g. legislation). 

• Initiating discussions to relocate or otherwise cancel the Mississauga plant may cause 
Eastern Power to launch a law suit against either or both of the OPA and the Government. 

• The Minister's request of the OPA to terminate the contract or commence discussions 
with Eastern Power may be contractual interference and may attract liability to the 
Province. 

• The OPA may ask for a "direction" from the Minister under the Electricity Act, 1998 before 
reaching a resolution with Eastern Power. The Minister's authority to direct the OPA in 
this way is unclear. 

• Eastern Power's financiers may have a claim under trade law if this project does not 
proceed. 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 
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MINISTRYOF ENERGY 
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Legend: 
A- Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 

Distance: 
A to B: 220 Meters 
A to C: 270 Meters 
A to D: 500 Meters 
A toE: 740 Meters 
A to F: 910 Meters 
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MINISTRYOF ENERGY 

*Plant construction as of 28 September 2011 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 24, 2011 11:11 AM 

To: 
Cc: 

Rehab, James (ENERGY); Johnson, Paul (ENERGY); King, Ryan (ENERGY) 
Calwell, Carolyn (ENERGY) 

Subject: FW: note re plant 
Attachments: Greenfield South BN LSB Oct 19-11 for DMLindsay.doc 

What was sent to the Deputy- more detail- will be of help to James and Paul (I hope) 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671"2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error· please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 19, 2011 4:37 PM 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Subject: note re plant 

Privileged and Confidential 

David- This note outlines the legal issues with the contemplated option and sets out the alternative options (building on 
what's in the OPA deck) for your ease of reference. We'd be happy to review it with you. 

Also, Mike Lyall left me a message asking about the status of the deck going to Cabinet. From the call it seems to me 
that the OPA is thinking that their revised deck is what will be used tomorrow. I'd like to let him know that it was helpful for 
us to have their deck but that the Ministry was asked to create a slimmer product. 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 
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Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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ISSUE: 

Confidential and Solicitor-Client Privileged 

Ministry of the Attorney General 
Briefing Note 

Legal Services Division 
legal Services Branch- ENE/MOI 

• Greenfield South Gas Generating Plant in Mississauga 
e It is proposed that the Ministry of Energy work with the Ontario Power Authority 

(OPA) to enter into discussions with Greenfield South Power Corporation 
(controlled by Eastern Power Corporation, referred to as "Eastern Power") 
towards a satisfactory resolution of the Mississauga site 

BACKGROUND 

• Eastern Power is developing the Greenfield South Generating Station, a 280 MW 
combined cycle natural gas plant under construction in the City of Mississauga on a 
4.5 hectare property at 2315 Loreland Avenue. 

• The project arose out of a Ministry of Energy Clean Energy Supply (CES) 
procurement process in 2004. This contract was eventually assumed by the OPA. 

• The project was undertaken to meet local reliability needs for the Southwest and 
Western GTA and has been positioned as part of the coal closure strategy. 

• The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 km from the nearest school. 

• The project is strongly opposed by local residents. On October 12, 2011, the 
Mississauga Council passed a motion requesting that the government and the 
Premier take immediate action to cancel the contract, stop construction and return 
the site to pre-construction condition. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

• In 2008, Ministry of Environment (MOE) granted all necessary environmental 
approvals. 

• In March 2011, OPA renegotiated the initial Commercial Operation Date (C.O.D.) 
with Eastern Power, in recognition of lengthy regulatory approvals and financing 
delays experienced by Eastern Power. The new Milestone Date for Commercial 
Operation, when the plant is required to be fully operational, is September 1, 2014. 

• In May 2011, Eastern Power finalized its financing arrangements with Credit Suisse 
and EIG. Around that time, the City of Mississauga issued building permits for the 
construction at the site. 
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• In June 2011, MOE announced that it will conduct an updated review of the approval 
for the gas plant to assess recent developments. No end-date was set for this 
process. 

• In July 2011, Eastern Power reported that it had laid foundations for the steam and 
gas turbine halls and placed orders for the major equipment (generators, turbines, 
etc.). 

• Construction continues at the site. Eastern Power has informed the OPA that it will 
not "down tools" until it receives formal notification of next steps. 

• Next steps would require the OPA to be asked to approach Eastern Power to initiate 
discussions. 

o The discussion would likely include potential treatment of costs incurred to 
date (sunk costs- including equipment costs), treatment of construction and 
equipment related contracts, estimates and treatment of foregone revenue, 
and options and Eastern's interest with respect to relocating to an 
alternative site. 

DISCUSSION: 

• Discussion with Eastern Power may not be successful and could require the 
Government to consider other options (e.g. legislation). 

• Initiating discussions to relocate or otherwise cancel the Mississauga plant may 
immediately cause Eastern Power to launch a law suit against either or both of 
the OPA and the Government. 

• Such a discussion will signal repudiation of the contract, which gives 
Eastern Power the right to sue the OPA. 

• The Minister's request of the OPA may be found to be contractual interference 
and may attract liability to the Province. 

• Eastern Power could claim that the Crown induced the OPA's breach of 
contract where Eastern Power can show: 1) that the Crown knew about 
the contract; 2) the Crown's action was intended to cause the OPA to 
breach the contract; 3) the Crown's action caused the OPA to breach the 
contract; and 4) Eastern Power suffered damages as a result. 

• The OPA may ask for a "direction" from the Minister under the Electricity Act, 
1998 before undertaking any discussions with Eastern Power. The Minister's 
authority to direct the OPA in this way is unclear. 

• The Electricity Act, 1998 gives the Minister of Energy the authority to issue 
directions and directives to the OPA, which the OPA must follow. 

2 
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• Under s.25.30(2), the Minister may issue, and the OPA shall follow 
in preparing its integrated power system plans, directives that have 
been approved by the Lieutenant Governor in Council that set out 
the goals to be achieved during the period to be covered by an 
integrated power system plan, including goals relating to, 
(a) the production of electricity from particular combinations of 

energy sources and generation technologies; 
(b) Increases in generation capacity from alternative energy 

sources, renewable energy sources or other energy sources; 
(c) the phasing-out of coal-fired generation facilities; and 
(d) the development and implementation of conservation 

measures, programs and targets on a system-wide basis or 
in particular service areas. 

• Under s.25.32(4.1 ), the Minister may direct the OPA to undertake 
any request for proposal, any other form of procurement solicitation 
or any other initiative or activity that relates to, 
(a) the procurement of electricity supply or capacity derived from 

renewable energy sources; 
(b) reductions in electricity demand; or 
(c) measures related to conservation or the management of 

electricity demand. 

• Under s.25.32(7), the OPA shall enter into any contract following a 
procurement solicitation or other initiative referred to in clause ( 4) 
(a) [transition provision] if directed to do so by the Minister of 
Energy, and that contract shall be deemed to be a procurement 
contract that was entered into in accordance with any integrated 
power system plan and procurement process approved by the 
[Ontario Energy] Board. 

• The Minister could likely rely on certain of these authorities to direct the 
OPA to enter into negotiations with Eastern Power but if the result is 
termination of the contract then none of these authorities unambiguously 
allows the Minister to direct the OPA to terminate a contract. 

• Eastern Power's financiers may have a trade-related (e.g. NAFTA) claim if this 
project does not proceed. 

• An investor could allege treatment less favourable than that accorded to 
investments of other investors or could allege arbitrary and unfair 
application of government (including OPA) measures. 

• Eastern Power's claim to damages is not clear. The contract limits liability for 
certain types of damages, including lost profits. The contract also provides for 

3 
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damages for discriminatory action (e.g. legislation, regulation, or OIC that 
detrimentally affects Eastern Power). The enforceability of these provisions is 
not certain in these circumstances. 

ALTERNATIVES CONSIDERED 

Option 1 - Legislation 

• The contract could be cancelled by legislation that would include provisions such 
as: 

• A provision expressly terminating the agreement; 
• A provision immunizing the Crown and the OPA from any and all lawsuits 

arising from the cancellation of the agreement 
• If desired, a provision addressing the types of compensation that will be 

provided and a mechanism (such as arbitration) for determining 
compensation, or alternatively stipulating that no compensation at all will 
be provided. 

• As the courts interpret these types of provisions very restrictively, the 
legislation would have to be drafted very carefully and be very clear and 
explicit. 

• Precedent: Adams Mine Lake Act, 2004 
• Pros 

• Cons 

Allows Government to control level of compensation to be paid 
Government can specify that no compensation will be paid for costs 
incurred past certain date (e.g. announcement of Government's 
policy or date of first reading) 

- Will be controversial and requires time to enact 
- Developer could bring law suit in the interim, though legislation 

could ultimately preclude liability and damages and address other 
issues under the contract, such as the discriminatory action clause 

- Potential impact on investment climate 

Option 2 - Regulatory 

• Existing regulatory approvals could be revoked or other regulatory steps could be 
taken to terminate the project 

• Pros 

• Cons 

Eastern Power is subject to a Certificate of Approval under the 
Environmental Protection Act. Technically, approvals can be 
amended or revoked if legally justified. 

Any revocation or other regulatory actions would be subject to 
appeal or judicial review. The Ministry of Environment would be 
required to demonstrate an environmental justification for the action 
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in order to successfully defend the challenge. No apparent 
environmental basis for action at this point. 

- If such a challenge was successful, Eastern Power may initiate a 
civil action in tort against the Crown. 

- Eastern Power may also seek a remedy against the OPA under the 
terms of the contract under the discriminatory action clause. 

Option 3- Negotiation (recommended) 

• The OPA could attempt to commence negotiations with Eastern Power regarding 
stopping construction and developing a new location for a different facility. 

• Pros 

• Cons 

OPA has the opportunity to assess position of Eastern Power and 
its interests in stopping construction. 
OPA can begin discussion of a new site. 

Eastern Power may refuse to commence discussions or seek to 
drag on discussions while it continues to construct the plant. 

Option 4- Unilateral termination of contract 

e The OPA would inform Eastern Power that it will not perform its obligations under 
the contract 

• Pros 
- Eastern Power will be required to begin to mitigate its damages 

which means it should stop construction and the OPA will avoid 
damages for Eastern Power's additional costs that could have been 
avoided after the date of termination of contract 

• Cons 
Does not provide opportunity to explore options for relocating 
project 
Sends negative message to other OPA counterparties 

Option 5 - Pay the plant not to run 

• Allow plant to be constructed but ensure that it does not operate using 
contractual provisions related to directed dispatch. 

o Pros 

o Cons 

OPA obligations to make monthly payments are low based on 
outcome of 2005 RFP process and paying plant not to operate over 
20 years may be cheaper than paying for sunk costs, remediation 
of the site and potentially some lost profits 

Will be difficult to convince community that plant will not operate 
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Date: 

Prepared by: 

Approved by: 
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October 19, 2011 

Carolyn Calwell Deputy Director 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
(416) 212-5409 

Halyna Perun, A/Director 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
(416) 325--6681 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Rehab, James (ENERGY) 
October 24, 2011 11:25 AM 

To: 
Cc: 

Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Calwell, Carolyn (ENERGY) 

Subject: RE: Mississauga decision tr.e.e 

Yes, I'm working with Ryan on this- Ryan will send his first draft and we will take it from there. Thanks! 
James 

From: Perun, Halyna N. (ENERGY) 
Sent: October 24, 201111:04 AM 
To: Rehab, James (ENERGY); Johnson, Paul (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: FW: Mississauga decision tree 
Importance: High 

Hi- I will need your help on this as Carolyn is away at a forum and I am going into briefings. 

I will send you further info asap 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is . 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 201111:02 AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharl<awi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Subject: Mississauga decision tree 
Importance: High 

Hi everyone, 

PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly 
signature today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens on each step (messaging, 
etc). 
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Halyna - can you guys take the lead on this, with input from Rick and Rula? Let's chat over the 
phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

Joseph Silva 
Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Fir; 900 Bay St Toronto ON M7A 2El 
Tel: 416-325-2371, Email: Joseph.Silva@ontario.ca 
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Peruri, Halyna N. (ENERGY) 

From: 
S&nt: 

Rehab, James (ENERGY) · 
October 24, 2011 12:54 PM 

To: 
Cc: 

Subject: 

King, Ryan (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); 
McKeever, Garry (ENERGY); MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
RE: Mississauga decision tree 

Attachments: Greenfield South Decision Treev2 (LSB (JPR) Cmnts- Oct 24-11 (1A)).doc 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 24, 2011 

Hi, Ryan. Attached, please find a gently revised version of your good Decision Tree document which reflects LSB 
comments on the understanding that this document (i) is only dealing with one, discrete option- the option of sending a 
non-binding letter from the Minister to the OPA as opposed to a binding letter of direction; (ii) that the option deals only 
with the OPA entering into "discussions/negotiations" with the OPA with a view to finding an appropriate resolution to the 
matter. 

Please consider these proposed revisions and contact me at x.56676 should you wish to further discuss. 

One final point: although it is true that the OPA should be the main focal point of the commercia/liability associated with 
this matter (e.g. Easter Power should focus any and all litigation interest on the OPA given the manner in which the 
legislation is structured and the fact that the OPA is the official counterparty to the contract, and the reasonably low risk 
that a successful action against Government would occur in the circumstances where the Minister sends a non-binding 
letter, I simply note that it remains open to Eastern to attempt to add the Crown as a party to any suit, if only to increase 
settlement pressure on the OPA- this may not need to be noted specifically on the decision tree, but it may be useful to 
bear in mind nonetheless as we develop the options. 

Kindly note that Carolyn, Halyna or Paul may have further comments on the matter for us, hence more may be coming. 

Kindly, 

James 

From: King, Ryan (ENERGY) 
Sent: October 2.4, 2.01112.:31 PM 
To: Rehab, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Ru/a (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); McKeever, Garry (ENERGY); 
MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
Subject: RE: Mississauga decision tree· 

Please use this version (a typo in one of the boxes) 

From: King, Ryan (ENERGY) 
Sent: October 2.4, 2.01112.:2.6 PM 
To: Rehab, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); McKeever, Garry (ENERGY); 
MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
Subject: RE: Mississauga decision tree 
Importance: High 

James, Paul, Rula, 
Attached is a draft decision tree. I'm not sure if this is precisely what MO envisaged so please change if needed or 
expanded. I'm told we need to have something this afternoon. · 
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From: Perun, Halyna N. (ENERGY) 
Sent: October 2.4, 2.01111:10 AM , 
To: Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY); King, Ryan 
(ENERGY) 
Cc: Rehab, James (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: Mississauga decision tree 

Ryan- just talked to Joseph- and if you could take the pen on this (as Carolyn is at a forum and I am going into the 
briefings) we would appreciate it 

Request is for simple decision tree-

"Letter goes out today- with two boxes-

(1) they agree to negotiate- what follow; 

(2) or they don't- what follows-

so what happens in each scenario and what can be said publicly. 

The request is for this product for the 4 p. briefing today. 

I have asked James and Paul to work on this - so please loop them in 

Thank you 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 2.01111:02. AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Subject: Mississauga decision tree 
Importance: High 

Hi everyone, 

z 



PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly 
signature' today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens on each step (messaging, 
etc). 

Halyna - can you guys take the lead on this, with input from Rick and Rula? Let's chat over the . . 

phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

Joseph Silva 
Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Flr, 900 Bay St Toronto ON M7 A 2E 1 
Tel: 416-325-2371 , Email: Joseph.Silva@ontario.ca 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Rehab, James (ENERGY) 
October 24, 2011 1 :40 PM 

To: 
Subject: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Mississauga decision tree 

A pleasure and thanks to both of you! - I am fine with the modest revisions I had provided to Ryan King on this matter -1 
have had verbal discussions with him. He understands revisions and rationale for same. Tried to cut & paste slide into 
email but ended up being very difficult to follow: (Very little opportunity to revise in any event given single-slide format 
required). 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 201111:02 AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Subject: Mississauga decision tree 
Importance: High 

Hi everyone, 

PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly 
signature today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens on each step (messaging, 
etc). 

Halyna- can you guys take the lead on this, with input from Rick and Rula? Let's chat over the 
phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

Joseph Silva 
Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Fir, 900 Bay St Toronto ON M7 A 2El 
Tel: 416-325-2371, Email: Joseph.Silva@ontario.ca 
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Perun, Halyna N.JENER.GY) 

From: 
Sent: 

Rehab, James (ENERGY) 
October 24, 2011 1:41 PM 

To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: 

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite 
good from LSB perspective given one-slide format - Ryan? 
James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 1:40 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Subject: 

Hi guys how are we doing with decision tree? Our briefings are $oving quickly 

Sent using BlackBerry Wireless 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Rehab, James (ENERGY) 
October 24, 2011 2:08 PM 
King, Ryan (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Further LSB Comments on Slide 

Hi, Ryan - yes, the format is quite different then the last version but in general, I do 
think it works - 1. In the first box, I had taken care to add the phrase "non-binding" in 
front of "letter" (the Minister issues a non-binding letter to the OPA, as discussed. 
Minister could attempt to issue a binding letter of direction, but for the reasons discussed 
previously his authority to do so is somewhat unclear; 2. I note that the word "negotiations" 
was not always paired with "discussions" in the various boxes, and could have been. I'll just 
flag that for you. 
3. I further note that the slide references the settlement of "all" costs - certainly there 
is a choice matrix - one could have referenced "certain/all" costs instead. However, I'm not 
clear on whether this approach is settled and reference to "all" is required. 
4. In final box dealing with legal action OPA might take, consider adding the word "etc." 
after "discriminatory acti'on" as that is only one of a few options which Easter Power could 
pursue under the contract in my view. 
Those are my further comments on your good slide. 
Thank you! 
James 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 1:56 PM 
To: Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: 

Draft decision tree attached. Please let us know any additions/suggestions 

-----Original Message----
From: Rehab, James (ENERGY) 
Sent: October 24, 2011 1:41 PM 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: 

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite 
good from LSB perspective given one-slide format - Ryan? 
James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 1:40 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Subject: 

Hi guys how are we doing with decision tree? Our briefings are $oving quickly 

Sent using BlackBerry Wireless 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Rehob, James (ENERGY) 
October 24, 2011 2:13 PM 

To: King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
RE: 

The only thing I would note is that, unless we radically change the process in this case, 
most if not all letters to the OPA from the Minister (directions or otherwise) are public 
(certainly subject to disclosure under FIPPA). Hence, we'll likely want to have some level 
of public/media positioning at the ready (just one lawyer's view) - if not on the slide 
itself then on a further slide. 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:07 PM 
To: Silva, Joseph (ENERGY) 
Cc: Rehob, James (ENERGY) 
Subject: RE: 

Can you please call me? Most of the steps in this process, I assume are fully confidential 
including the OPA discussions. Messaging would only apply in the event a settlement has been 
reached or in the alternative, the matter proceeds to the courts. I can add messaging in 
here but I don't believe there would be much else unless it is the Minister's intent to make 
these proceeding public. 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 2:03 PM 
To: King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: 

Thanks Ryan. We'll need to add comms messaging/positioning under each one ... 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 1:56 PM 
To: Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: 

Draft decision tree attached. Please let us know any additions/suggestions 

-----Original Message----
From: Rehob, James (ENERGY) 
Sent: October 24, 2011 1:41 PM 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: 

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite 
good from LSB perspective given one-slide format - Ryan? 
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James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 1:40 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Subject: 

Hi guys how are we doing with decision tree? Our briefings are $oving quickly 

Sent using BlackBerry Wireless 
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• 

• Penm, Halyna N. (ENERGY) 

From: 
Sent: 

Rehab, James (ENERGY) 
October 24, 2011 3:11 PM 

To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
RE: 

Hi, Joseph - looks good - final comment would be that you may wish to re-add the colour to 
the "Legislative" option box since it is a special option - it involves the Legislature 
taking a very deliberate action in respect of a commercial transaction. Consider -
otherwise, those are my comments. Please do let me know if you require anything further -
x.56676. 
James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 3:00 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: 

Thanks very much. Tried to make it simpler (redundant now but easier to follow). 

-----Original Message----
From: Rehab, James (ENERGY) 
Sent: October 24, 2011 2:56 PM 
To: King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject:·RE: 

Hi, it's a bit busy but can't be helped given need expressed for comms points. Nothing 
further from me on this version (captures most of LSB's previous comments very effectively. 
Great work, Ryan! 
Let me know if you need anything further - x.56676 James 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:49 PM 
To: Silva, Joseph (ENERGY); Rehab, James (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: 

Revised decision tree attached. 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 2:34 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: Re: 

Tx James 

Ryan will tweak ... 
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Ryan - will need pls within next 15 mins or so 

Sent using BlackBerry Wireless 

----- Original Message ----
From: Rehab, James (ENERGY) 
To: King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Sent: Man Oct 24 14:12:42 2011 
Subject: RE: 

The only thing I would note is that, unless we radically change the process in this case, 
most if not all letters to the OPA from the Minister (directions or otherwise) are public 
(certainly subject to disclosure under FIPPA). Hence, we'll likely want to have some level 
of public/media positioning at the ready (just one lawyer's view) - if not on the slide 
itself then on a further slide. 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:07 PM 
To: Silva, Joseph (ENERGY) 
Cc: Rehab, James (ENERGY) 
Subject: RE: 

Can you please call me? Most of the steps in this process, I assume are fully confidential 
including the OPA discussions. Messaging would only apply in the event a settlement has been 
reached or in the alternative, the matter proceeds to the courts. I can add messaging in 
here but I don't believe there would be much else unless it is the Minister's intent to make 
these proceeding public. 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 2:03 PM 
To: King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: 

Thanks Ryan. We'll need to add comms messaging/positioning under each one ... 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 1:56 PM 
To: Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: 

Draft decision tree attached. Please let us know any additions/suggestions 

-----Original Message----
From: Rehab, James (ENERGY) 
Sent: October 24, 2011 1:41 PM 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: 
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Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite 
goo" from LSB perspective given one-slide format - Ryan? 
~ --.25 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 1:40 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Subject: 

Hi guys how are we doing with decision tree? Our briefings are $oving quickly 

Sent using BlackBerry Wireless 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Kovesfalvi, Sylvia (ENERGY) 
October 24, 2011 3:36 PM 
Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); King, Ryan (ENERGY) 
URGENT: Star Request RE: Greenfield 

Hi - just heard from OPA that Minister issued a statement. Star is calling with follow-up 
question. We are digging up statement and will circulate as soon as possible. 

-----Original Message-----
From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: October 24, 2011 3:28 PM 
To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: Star Request RE: Greenfield 

Tanya Talaga from the Star called. She left message saying turbines were seen being delivered 
to the site today. Her question is, if Eastern Power is to be given a cease-and-desist order 
on construction, who would it come from? As the primary contract party, would it come from 
the OPA or would the direction come from the government, or as a result of direction from the 
government to the OPA. Deadline today. Minister had this to say today on Greenfield - "The 
Ontario government is committed to relocating the natural gas plant originally planned for 
Mississauga. The government will work with the company to find a suitable location for this 
plant. More information will become available as discussions progress." 

Given Minister's comments should we refer request to you? 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s}, any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 

If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 
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_ Perun, l;lalyna N. (ENERGY) 

From: 
Sei'lt: 
To: 

Rehab, James (ENERGY) 
October 24, 2011 4:17 PM 
Perun, Halyna N. (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Johnson, Paul (ENERGY) 
RE: 

Hi, just spoke to Ryan and he's going to do his best to add this into what is already a very 
content-rich slide. I will review and add to his good work -thanks! James 

-----Original Message----
From: Perun, Halyna N. (ENERGY) 
Sent: October 24, 2011 4:07 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Cal well, Carolyn (ENERGY); Johnson, Paul (ENERGY); Jennings, Rick (ENERGY); Sharkawi, 
Rula (ENERGY); Silva, Joseph (ENERGY) 
Subject: Re: 

Hi - Craig M asked for an "overlay" of what min can/ cannot say - to be added to the decision 
tree doc - and comms need to be looped in - thanks 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message ----
From: Silva, Joseph (ENERGY) 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Sent: Man Oct 24 15:12:21 2011 
Subject: Re: 

Thanks very much James 

Sent using BlackBerry Wireless 

----- Original Message ----
From: Rehab, James (ENERGY) 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Sent: Man Oct 24 15:10:58 2011 
Subject: RE: 

Hi, Joseph - looks good - final comment would be that you may wish to re-add the colour to 
the "Legislative" option box since it is a special option - it involves the Legislature 
taking a very deliberate action in respect of a commercial transaction. Consider -
otherwise, those are my comments. Please do let me know if you require anything further
x.56676. 
James 
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-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 3:00 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: 

Thanks very much. Tried to make it simpler (redundant now but easier to follow). 

-----Original Message----
From: Rehab, James (ENERGY) 
Sent: October 24, 2011 2:56 PM 
To: King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: 

Hi, it's a bit busy but can't be helped given need expressed for comms points. Nothing 
further from me on this version (captures most of LSB's previous comments very effectively. 
Great work, Ryan! 
Let me know if you need anything further - x.56676 James 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:49 PM 
To: Silva, Joseph (ENERGY); Rehab, James (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: 

Revised decision tree attached. 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 2:34 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Subject: Re: 

Tx James 

Ryan will tweak ... 

Ryan - will need pls within next 15 mins or so 

Sent using BlackBerry Wireless 

----- Original Message ----
From: Rehab, James (ENERGY) 
To: King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Sent: Mon Oct 24 14:12:42 2011 
Subject: RE: 

The only thing I would note is that, unless we radically change the process in this case, 
most if not all letters to the OPA from the Minister (directions or otherwise) are public 
(certainly subject to disclosure under FIPPA). Hence,· we'll likely want to have some level 
of public/media positioning at the ready (just one lawyer's view) - if not on the slide 
itself then on a further slide. 
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. -----Or~ginal Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:07 PM 
To: Silva, Joseph (ENERGY) 
Cc: Rehab, James (ENERGY) 
Subject: RE: 

Can you please call me? Most of the steps in this process, I assume are fully confidential 
including the OPA discussions. Messaging would only apply in the event a settlement has been 
reached or in the alternative, the matter proceeds to the courts. I can add messaging in 
here but I don't believe there would be much else unless it is the Minister's intent to make 
these proceeding public. 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 2:03 PM 
To: King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: 

Thanks Ryan. We'll need to add comms messaging/positioning under each one ... 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 1:56 PM 
To: Silva, Joseph (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: 

Draft decision tree attached. Please let us know any additions/suggestions 

-----Original Message----
From: Rehab, James (ENERGY) 
Sent: October 24, 2011 1:41 PM 
To: Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: 

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite 
good from LSB perspective given one-slide format - Ryan? 
James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 1:40 PM 
To: Rehab, James (ENERGY); King, Ryan (ENERGY) 
subject: 

Hi guys how are we doing with decision tree? Our briefings are $oving quickly 

Sent using BlackBerry Wireless 
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-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:07 PM 
To: Silva, Joseph (ENERGY) 
Cc: Rehob, James (ENERGY) 
Subject: RE: 

Can you please call me? Most of the steps in this process, I assume are fully confidential 
including the OPA discussions. Messaging would only apply in the event a settlement has been 
reached or in the alternative, the matter proceeds to the courts. I can add messaging in 
here but I don't believe thel'e would be much else unless it is the Minister's intent to make 
these proceeding public. 

-----Original Message--~-
From: Silva, Joseph (ENERGY) 
Sent': October 24, 2011 2:03 PM 
To: King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehob, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: RE: 

Thanl<s Ryan. We'll need to add comms messaging/positioning under each one ... 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 1:56 PM 
To: Silva, Joseph (ENERGY) 
Cc: Cah"ell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY); Jennings, 
Rick (ENERGY); Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY); Sharl<a1"i, Rula (ENERGY) 
Subject: RE: 

Draft decision tree attached. Please let us know any additions/suggestions 

-----Original Message-"--
From: Rehab, James (ENERGY) 
Sent: October 24, 2011 1:41 PM 
To: S~lva, Joseph (ENERGY); King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: 

Legal has been working with Ryan and has fed comments/revisions to slide. Slide looked quite 
good from LSB perspective given one-slide format - Ryan? 
James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 1:40 PM 
To: Rehob, James (ENERGY); King, Ryan (ENERGY) 
Subject: 

Hi guys how are we doing with decision tree? Our briefings are $oving quickly 

Sent using BlackBerry Wireless 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 24, 2011 4:25 PM 

To: 
Subject: 

Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
FW: URGENT: Star Request RE: Greenfield 

Halyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 42S 
Toronto, ON M5G 2ES 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information 
intended only for the person(s) to whom it is addressed. Any dissemination or use of this 
information by others than the intended recipient(s) is prohibited. If you have received 
this message in error please notify the writer and permanently delete the message and all 
attachments. Thank you. 

-----Original Message-----
From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 24, 2011 3:36 PM 
To: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); King, Ryan (ENERGY) 
Subject: URGENT: Star Request RE: Greenfield 

Hi - just heard from OPA that Minister issued a statement. Star is calling with follow-up 
question. We are digging up statement and will circulate as soon as possible. 

-----Original Message-----
From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: October 24, 2011 3:28 PM 
To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Subject: Star Request RE: Greenfield 

Tanya Talaga from the Star called. She left message saying turbines were seen being delivered 
to the site today. Her question is, if Eastern Power is to be given a cease-and-desist order 
on construction, who would it come from? As the primary contract party, would it come from 
the OPA or would the direction come from the government, or as a result of direction from the 
government to the OPA. Deadline today. Minister had this to say today on Greenfield - "The 
Ontario government is committed to relocating the natural gas plant originally planned for 
Mississauga. The government will work with the company to find a suitable location for this 
plant. More information will become available as discussions progress." 

Given Minister's comments should we refer request to you? 

1 



This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 

If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 
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" 
Minis!JY of Energy 

Office of the Minister 

4111 Floor, Hearst B!oclt 
900 Bay Street 
Toronto ON M7A 2E1 
TeL: 416-327-6758 
Fax: 416-327-6754 

October 24, 2011 

Mr. Colin Andersen 
Chief Executive Officer 

Ministers de I'Energie 

Bureau du ministre 

4" etage, edifice Hearst 
900, rue Bay 
Toronto ON M7A 2E1 
Tel.:· 416327-6758 
Telec.: 416 327-6754 

Ontario Power Authority 
1600-120 Adelaide Street West 
Toronto ON M5H 1T1 

Dear Mr. Andersen: 

N
~" 

. ~ 
""""l;=F" 

Ontario 

Community opposition to the Greenfield South Generation Facility, currently under 
construction in Mississauga, is well documented. On October 12'", Council of the City of 
Mississauga passed a resolution asking the government to take immediate action to stop 
construction and return the site to pre-construction condition. In addition, condominium 
towers were recently constructed in the general area of the plant. 

The government has heard the community's concerns about this plant proceeding as originally 
planned, prompting our intention to relocate the plant. 

Accordingly, I am requesting that the Ontario Power Authority commence discussions on a 
priority basis with Greenfield South Power Corporation, as project proponent, that would lead 
to a satisfactory resolution of the Mississauga site. 

Sincerely, 

IK· $!A/ 
Christopher Bentley 
Minister 

c: David Lindsay, Deputy Minister 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 24, 2011 4:34 PM 

To: 
Cc: 

Lung, Ken (JUS); Slater, Craig (JUS) 
Calwell, Carolyn (ENERGY) 

Subject: 
Attachments: 

FW: Toronto Star: Full steam ahead on "cancelled" gas plant 
10-24-11 -Minister Letter- Greenfield- CAndersen.pdf 

FYI- also, Minister signed letter to OPA -and it was sent this aft- attached 

J{afyna 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

-~M><~,,~·-···--~·'""'-----·"---~·----~-------~-·--~."~"~--~~-~---~H'-~-·-~--·-~·--~~ .. ~---="~'"""''~"~~·"·----~'•'•"-·--'~··~··--~--~-'"'M,> ___ ,_,_~--·, .. ~ .. O"~'M_,_O"C~~--··-~·~-

From: Energy In The News (ENERGY) 
Sent: October 24, 2011 3:51 PM 
To: Bacci, Gloria (ENERGY); Biggs, Megan (ENERGY); Brown, Nzinga (ENERGY); Calwell, Carolyn (ENERGY); Carson, 
Cheryl (ENERGY); Cayley, Daniel (ENERGY); Cheung, Cathy (ENERGY); Collins, Jason R. (ENERGY); Cooper, Linda 
(ENERGY); Dier, Kirby (ENERGY); Dreyfuss, Eric (ENERGY); George, Shemain (ENERGY); Gerard, Paul (ENERGY); Gibbs, 
Diana (ENERGY); Gordon, Robert (ENERGY); Johnson, Paul (ENERGY); Kacaba, Jennifer (ENERGY); King, Ryan 
(ENERGY); Koural<os, Georgina (ENERGY); Kovesfalvi, Sylvia (ENERGY); Krstev, Viki (ENERGY); l<ulendran, Jesse 
(ENERGY); Landmann, Peter (ENERGY); Lindsay, Ken (ENERGY); Linington, Brenda (ENERGY); Malcolm, Pauline 
(ENERGY); Mieto, Erika (ENERGY); Mitchell, Andrew (ENERGY); Morton, Robert (ENERGY); Nutter, George (ENERGY); 
O'Donnell, Cheryl (ENERGY); Olsheski, Mark (ENERGY); Oxford, Kelly (ENERGY); Perry, Ann (ENERGY); Perun, Halyna N. 
(ENERGY); Pitkeathly, Doreen (ENERGY); Prithipal, Shantie (ENERGY); Rehab, James (ENERGY); Renwick, Meredith 
(ENERGY); Sharkawi, Rula (ENERGY); Shear, Dan (ENERGY); Silva, Joseph (ENERGY); Slulman, Harmony (ENERGY); 
Smith, Mark (ENERGY); Springman, Hartley (ENERGY); Stefanac, Rosalind (ENERGY); Sylvis, Laura (ENERGY); Thompson, 
Erin (ENERGY); Todd, Brian (ENERGY); Wismer, Jennifer (ENERGY); Wolgelerenter, Debbie (ENERGY); Zoladek, Marta 

(ENERGY) 
Subject: Toronto Star: Full steam ahead on "cancelled" gas plant 

http://www. thestar .com/news/ canad a/politics/article/ 1 07 511 7--full-steam-ahead-at -cancelled-mississauga -gas
plant?bn=l 

Full steam ahead at 'cancelled' Mississauga gas plant 
Published 12 minutes ago 
Email Print (0) 
Rss 
Article 
Comments (0) 
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Robert Benzie and Tanya Talaga 
Queen's Park Bureau 

Major work is continuing on a controversial Mississauga gas-fired power plant one month after Premier Dalton McGuinty's 
campaign pledge to stop it. 

Progressive Conservative Leader Tim Hudak unveiled photographs taken Monday showing a huge generator en route to 
the site near Sherway Gardens. 

"This Mississauga power plant was supposed to have been cancelled by Dalton McGuinty during the election campaign," 
Hudak told reporters at Queen's Park. 

"It's now 18 days later and the plant is being continued to be built. In fact, this is the most expensive component of what's 
probably a $300- to $400-million project," said Hudak 

"Are they now breaking a promise only three weeks after the election?" he said, suggesting McGuinty is up to "the same 
old tricks to waste money." 

On Sept. 24, in a surprise move just 12 days before the tightest election in decades, the Liberals revealed the 280-
megawatt plant would be moved to a different location. 

The Saturday announcement- deliberately withheld from political journalists covering the campaign by order of senior 
Grits who only wanted less critical local media in attendance- was designed to save the party's seats in Mississauga 
and Etobicoke. 

It was a successful strategy as all area Liberals were re-elected on Oct. 6. 

But in a brief statement Monday, newly minted Energy Minister Chris Bentley, who was not available for comment, had no 
explanation for why the work is continuing. 

"The Ontario government is committed to relocating the natural gas plant originally planned for Mississauga," said 
Bentley, adding the Liberals would "work with the company to find a suitable location for this plant." 

"More information will become available as discussions progress." 

NDP Leader Andrea Horwath said Ontarians some straight answers from the government. 

"What the Liberals should do is to tell the people of Ontario how much it's going to cost to cancel that gas plant, to start 
taking it apart instead of building it," said Horwath. 

"That's a commitment they made to the people of those ridings," she said. 

Eastern Power, which is building the plant, did not immediately return calls or email messages from the Star on Monday. 

During the campaign, McGuinty made no apologies for intervening because the area has become much more developed 
with condos and other housing since the plant was originally proposed. 

"We've got to be very careful where we locate these kinds of things," he said last month. 

laura Sylvis I Issues and New ~ .. ledia Officer I Ministry of Energy and f;Jinistry of Infrastructure 
o. 416~325-1697 I bb. 416-988-0642 I laura.sylvis2@ontario.ca 

.A Please consider the environment before printing this email. 
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Ministry of Energy 

Office of the Minister 

41
h Floor, Hearst Block 

900 Bay Street 
Toronto ON lv17A 2E1 
Tel.: 416-327-6758 
FaK: 416-327-6754 

October 24, 2011 

Mr. Colin Andersen 
Chief Executive Officer 

Minlstere de I' Energle 

Bureau du ministre 

4e Elage, edifice Hearst 
900, rue Bay 
Toronto ON M7A 2E1 
Tel.: 416327-6758 
Telec. : 416 327~6754 

Ontario Power Authority 
1600-120 Adelaide Street West 
Toronto ON M5H 1T1 

Dear Mr. Andersen: 

Community opposition to the Greenfield South Generation Facility, currently under 
construction in Mississauga, is well documented. On October 12th, Council of the City of 
Mississauga passed a resolution asking the government to take immediate action to stop 
construction and return the site to pre-construction condition. In addition, condominium 
towers were recently constructed in the general area of the plant. 

The government has heard the community's concerns about this plant proceeding as originally 
planned, prompting our intention to relocate the plant. 

Accordingly, I am requesting that the Ontario Power Authority commence discussions on a 
priority basis with Greenfield South Power Corporation, as project proponent, that would lead 
to a satisfactory resolution of the Mississauga site. 

Sincerely, 

,JI . .I! r)-2./__. 
L~ ;;;...x . ./ " 

/ 
Christopher Bentley 
Minister 

c: David Lindsay, Deputy Minister 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Perun, Halyna N. (ENERGY) 
October 24, 2011 4:39 PM 
'Michael Lyle' 
Calwell, Carolyn (ENERGY) 

Letter from the Minister 
Attachments: 10-24-11 - Minister Letter- Greenfield - CAndersen.pdf 

Privileged and Confidential 

Hi Mil<e- just picl<ed up your message. The letter was sent already- we did not have a chance to review draft with you in 
advance. I'd like to review something the Deputy said at the briefing today of our new Minister- could you please call me 
when you have a chance? 

Thank you 

:JfaEyiUl 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 24, 2011 4:44 PM 
Sharkawi, Rula (ENERGY) 

Cc: Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); Rehab, James (ENERGY); King, Ryan 
(ENERGY) 

Subject: FW: Letter from the Minister 
Attachments: 10-24-11 - Minister Letter- Greenfield - CAndersen.pdf 

FYI -no requirement that this letter be made public but likely will be 

J{afyna 

Halyna N. Perun 
. A/Director 

Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Ministry of Energy 

Office of the Minister 

4'11 Floor, Hearst Bloc!( 
900 Bay Street 
Toronto ON M7A 2E1 
Tel.: 416·327-6758 
Fax: 416-327-6754 

October 24, 2011 

Mr. Colin Andersen 
Chief Executive Officer 

Mlnistere de I'Energ!e 

Bureau du ministre 

4~ 1Mage, Edifice Hearst 
900, rue Bay 
Toronto ON M7A 2E1 
TEl.: 416 327-6758 
TE:IEc.: 416 327·6754 

Ontario Power Authority 
·1600-120 Adelaide Street West 
Toronto ON M5H 1T1 

Dear Mr. Andersen: 

Community opposition to the Greenfield South Generation Facility, currently under 
construction in Mississauga, is well documented. On October 12'", Council of the City of 
Mississauga passed a resolution asking the government to take immediate action to stop 
construction and return the site to pre-construction condition. In addition, condominium 
towers were recently constructed in the general area of the plant. 

The government has heard the community's concerns about this plant proceeding as originally 
planned, prompting our intention to relocate the plant. 

Accordingly, I am requesting that the Ontario Power Authority commence discussions on a 
priority basis with Greenfield South Power Corporation, as project proponent, that would lead 
to a satisfactory resolution of the Mississauga site. 

Sincerely, 

/) i}-· / 

rK · ;jjl/;/ 
Christopher Bentley 
Minister 

c: David Lindsay, Deputy Minister 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 24, 2011 6:21 PM 

To: 
Cc: 

King, Ryan (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY) 

Subject: RE: URGENT: Proposed Responses to Greenfield Media Inquiries 

I agree with Ryan -

Halyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information 
intended only for the person(s) to whom it is addressed. Any dissemination or use of this 
information by others than the intended recipient(s) is prohibited. If you have received 
this message in error please notify the writer and permanently delete the message and all 
attachments. Thank you. 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 6:12 PM 
To: Kovesfalvi, Sylvia (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: SUva, Joseph (ENERGY); Kulendran, Jesse (ENERGY) 
Subject: Re: URGENT: Proposed Responses to Greenfield Media Inquiries 

I would say 'committed to having discussions about relocating' rather than 'committed to 
relocating'. 

----- Original Message ----
From: Kovesfalvi, Sylvia (ENERGY) 
To: Perun, Halyna N. (ENERGY); King, Ryan (ENERGY) 
Cc: Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY) 
Sent: Man Oct 24 18:03:33 2011 
Subject: URGENT: Proposed Responses to Greenfield Media Inquiries 

Hi - OPA received three media q's today - their draft responses are below. Please let me 
know if you have any concerns re Q1 and Q2 asap (we have until Wed for Q3). 

-----Original Message-----
From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: October 24, 2011 6:00 PM 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
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Cc: Patricia Phillips; Mary Bernard; Tim Butters 
Subject: Proposed Responses to Greenfield Inquiries 

Third one requires more info but deadline not until Wed. 

John Spears, Toronto Star (mechanics of cancelling the contract- how it's done, 
has it been done) 

Recommended response: 

The provincial government is commited to relocating the plant. WE want to do this fairly and 
discuss options directly with the proponent not through the media. More information will be 
made available as the process. moves forward. 

Tristin Hopper, National and Toronto desk of the National Post, request for OPA to 
confirm status of development 

Recommended response: 

The provincial government is committed to relocating the plant. The plant has been under 
construction since May 2011. More information will be available as the relocation process 
moves forward. 

Ian Harvey, Freelance Writer, Q: what was the output and cost for Oakville 
estimated at. What was the date of cancellation. What is the output and cost for Mississauga 
and what is the anticipated date of completion. 

Recommended response: 

The Oakville Generating Station was to have had a capacity of 900 MW with an in service date 
of x; The cost to construct the plant was estimated at 1 billion. The plant was cancelled 
before it obtained approvals. New transmission will replace the Oakville plant to ensure 
local supply and reliability. 

Greenfield South's capacity is 280 MW with an in service date of X. The cost to construct is 
estimated at 300 to 400 million. Without this capacity in the southwest GTA, transmission 
expansion will have to take place two to three years earlier than anticipated. 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 

If you have received this ·message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 
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Perun, Halyna .N. (ENERGY) 

Frgm: 
Sent: 
To: 

Kovesfalvi, Sylvia (ENERGY) 
October 24, 2011 6:31 PM 
Perun, Halyna N. (ENERGY) 

Subject: Re: URGENT: Proposed Responses to Greenfield Media Inquiries 

Thank you Halyna. 

Sent from my BlackBerry Wireless Handheld 

----- Original Message ----
From: Perun, Halyna N. (ENERGY) 
To: King, Ryan (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY) 
Sent: Man Oct 24 18:21:01 2011 
Subject: RE: URGENT: Proposed Responses to· Greenfield Media Inquiries 

I agree with Ryan -

Halyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy &.Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information 
intended only for the person(s) to whom it is addressed. Any dissemination or use of this 
information by others than the intended recipient(s) is prohibited. If you have received 
this message in error please notify the writer and permanently delete the message and all · 
attachments. Thank you. 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 6:12 PM 
To: l<ovesfalvi, Sylvia (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY) 
Subject: Re: URGENT: Proposed Responses to Greenfield Media Inquiries 

I would say 'committed to having discussions about relocating' rather than 'committed to 
relocating'. 

----- Original Message ----
From: Kovesfalvi, Sylvia (ENERGY) 
To: Perun, Halyna N. (ENERGY); King, Ryan (ENERGY) 
Cc: Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY) 
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Sent: Man Oct 24 18:03:33 2011 
Subject: URGENT: Proposed Responses to Greenfield Media Inquiries 

Hi - OPA received three media q's today - their draft responses are below. Please let me , . 
know if you have any concerns re Q1 and Q2 asap (we have until Wed for Q3). 

-----Original Message----- . 
From: Kristin Jenkins [mail to: l<ristin. Jenkins@powerauthority .on. ca] 
Sent: October 24, 2011 6:00 PM 
To: Sharkawi, Rula {ENERGY); l<ovesfalvi, Sylvia {ENERGY) 
Cc: Patricia Phillips; Mary Bernard; Tim Butters 
Subject: Proposed Responses to Greenfield Inquiries 

Third one requires more info but deadline not until Wed. 

John Spears, Toronto Star (mechanics of cancelling the contract - how it's done, 
has it been done) 

Recommended response: 

The provincial government is commited to relocating the plant. WE want to do this fairly and 
discuss options directly with the proponent not through the media. More information will be 
made available as the process moves forward. 

Tristin Hopper, National and Toronto desk of the National Post, request for OPA to 
confirm status of development 

Recommended response: 

The provincial government is committed to relocating the plant. The plant has been under 
construction since May 2011. More information will be available as the relocation process 
moves forward. 

Ian Harvey, Freelance Writer, Q: what was the output and cost for Oakville 
estimated at. What was the date of cancellation. What is the output and cost for Mississauga 
and what is the anticipated date of completion. 

Recommended response: 

The Oakville Generating Station was to have had a capacity of 900 MW with an in service date 
of X. The cost to construct the plant was estimated at 1 billion. The plant was cancelled 
befar·e it obtained approvals. New transmission will replace the Oakville pi ant to ensure 
local supply and reliability. 

Greenfield South's capacity is 280 MW with an in service date of X. The cost to construct is 
estimated at 300 to 400 million. Without this capacity in the southwest GTA, transmission 
expansion will have to take place two to three years earlier than anticipated. 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may conta"in information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 
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If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message . 

., 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 24, 2011 8:27 PM 

To: 
Cc: 
Subject: 

King, Ryan (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Re: Proposed Responses to Greenfield Inquiries 

Hi - I agree but it seems to be a message that the govt wants to stick to -

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message ----
From: King, Ryan (ENERGY) 
To: Kovesfalvi, Sylvia (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Sent: Man Oct 24 19:25:33 2011 
Subject: Re: Proposed Responses to Greenfield Inquiries 

We can't guarantee that Eastern Power will agree to our be interested in relocating. That's 
the risk with making this commitment now. 

----- Original Message ----
From: Kovesfalvi, Sylvia (ENERGY) 
To: King, Ryan (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: Sharkawi, Rula (ENERGY) 
Sent: Man Oct 24 19:02:13 2011 
Subject: Fw: Proposed Responses to Greenfield Inquiries 

See below. OPA will be responding to Spears (Q1). Ok? 

Sent from my BlackBerry Wireless Handheld 

----- Original Message ----
From: Block, Andrew (ENERGY) 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: Sharkawi, Rula (ENERGY); Gerard, Paul (ENERGY) 
Sent: Man Oct 24 18:46:32 2011 
Subject: Re: Proposed Responses to Greenfield Inquiries 

Hi - sorry that edit does not work. Needs to stay as 'committed to relocating' 

National Post has the statement. Spears should be covered by OPA. 

I '11 look at the 3rd one ... 

Andrew Block 
Office of the Minister 
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Ministry of Energy 
416 327 6747 

----- Original Message ----
From: Kovesfalvi, Sylvia (ENERGY) 
To: Block, Andrew (ENERGY) 
Cc: Sharkawi, Rula (ENERGY); Gerard, Paul (ENERGY) 
Sent: Man Oct 24 18:36:20 2011 
Subject: Re: Proposed Responses to Greenfield Inquiries 

One change from policy/legal: pls say 'committed to having discussions about relocating' 
rather than 'committed to relocating'. 

Andrew- pls reconfirm who will be responding (there's been some back and forth this aft so 
I'm not sure- tx). 

Sent from my BlackBerry Wireless Handheld 

----- Original Message ----
From: Kovesfalvi, Sylvia (ENERGY) 
To: Block, Andrew (ENERGY) 
Cc: Sharkawi, Rula (ENERGY); Gerard, Paul (ENERGY) 
Sent: Man Oct 24 18:02:05 2011 
Subject: FW: Proposed Responses to Greenfield Inquiries 

Hi Andrew - OPA's proposed responses - am running these through legal/policy now. 

-----Original Message-----
From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: october 24, 2011 6:00 PM 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Patricia Phillips; Mary Bernard; Tim Butters 
Subject: Proposed Responses to Greenfield Inquiries 

Third one requires more info but deadline not until Wed. 

John Spears, Toronto Star (mechanics of cancelling the contract- how it's done, 
has it been done) 

Recommended response: 

The provincial government is commited to relocating the plant. WE want to do this fairly and 
discuss options directly with the proponent not through the media. More information will be 
made available as the process moves forward. 

Tristin Hopper, National and Toronto desk of the National Post, request for OPA to 
confirm status of development 

Recommended response: 
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The provincial government is committed to relocating the plant. The plant has been under 
construction since May 2011. More information will be available as the relocation process 
moves forward. 

Ian Harvey, Freelance Writer, Q: what was the output and cost for Oakville 
estimated at. What was the date of cancellation. What is the output and cost for Mississauga 
and what is the anticipated date of completion. 

Recommended response: 

The oakville Generating Station was to have had a capacity of 900 MW with an in service date 
of X. The cost to construct the plant was estimated at 1 billion. The plant was cancelled 
before it obtained approvals. New transmission will replace the Oakville plant to ensure 
local supply and reliability. 

Greenfield South's capacity is 280 MW with an in service date of X. The cost to construct is 
estimated at 300 to 400 million. Without this capacity in the southwest GTA, transmission 
expansion will have to take place two to three years earlier than anticipated. 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 

If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 
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Perun; Halyna N. (ENERGY) 

From: 
Sent: 
To: 

King, Ryan (ENERGY) 
October 26, 2011 3:21 PM 
Kovesfalvi, Sylvia (ENERGY) 

Cc: 
Subject: 

Perun, Halyna N. (ENERGY); Gerard, Paul (ENERGY) 
RE: Proposed Responses to Greenfield Inquiries 

Looks ol<. May advise against throwing out cost of plant numbers. 

-----Original Message-----
From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 26, 2011 3:19 PM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Gerard, Paul (ENERGY) 
Subject: FW: Proposed Responses to Greenfield Inquiries 

Ryan - I'm also going to capture the following QA to our Greenfield document. Let me know if 
you have any. concerns. 

-----Original Message-----
From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: October 24, 2011 7:04 PM 
To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Patricia Phillips; Mary Bernard; Tim Butters 
Subject: Re: Proposed Responses to Greenfield Inquiries 

Assuming this is approved we will send to Star aaild Post. Please confirm asap. Thanks. 

Original Message ----
From: Kristin Jenkins 
Sent: Monday, October 24, 2011 06:41 PM 
To: 'Sylvia.Kovesfalvi@ontario.ca' <Sylvia.Kovesfalvi@ontario.ca>; 'rula.sharkawi@ontario.ca' 
<rula. sharkawi@onta1·io. ca> 
Cc: Patricia Phillips; Mary Bernard; Tim Butters 
Subject: Re: Proposed Responses to Greenfield Inquiries 

With that change do we have ministry approval? 

Original Message 
From: Kovesfalvi, Sylvia (ENERGY) [mailto:Sylvia.Kovesfalvi@ontario.ca] 
Sent: Monday, October 24, 2011 06:34 PM 
To: Kristin Jenkins; Sharkawi, Rula (ENERGY) <Rula.Sharkawi@ontario.ca> 
Cc: Patricia Phillips; Mary Bernard; Tim Butters 
Subject: Re: Proposed Responses to Greenfield Inquiries 

OK - one change. Pls say: 'committed to having discussions about relocating' rather than 
'committed to relocating'. 

(Know you and rula had another discussion about who is responding- I'm not exactly sure ... 
can you confirm?) 

Sent from my BlackBerry Wireless Handheld 
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----- Original Message -----
From: Kristin Jenkins <Kristin.Jenkins@powerauthority.on.ca> 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca>; Mary Bernard 
<Mary.Bernard@powerauthority.on.ca>; Tim Butters <Tim.Butters@powerauthority.on.ca> 
Sent: Man Oct 24 18:00:16 2011 
Subject: Proposed Responses to Greenfield Inquiries 

Third one requires more info but deadline not until Wed. 

John Spears, Toronto Star (mechanics of cancelling the contract- how it's done, 
has it been done) 

Recommended response: 

The provincial government is commited to relocating.the plant. WE want to do this fairly and 
discuss options directly with the proponent not through the media. More information will be 
made available as the process moves forward. 

Tristin Hopper, National and Toronto desk of the National Post, request for OPA to 
confirm status of development 

Recommended response: 

The provincial government is committed to relocating the plant. The plant has been under 
construction since May 2011. More information will be available as the relocation process 
moves forward. 

Ian Harvey, Freelance Writer, Q: what was the output and cost for Oakville 
estimated at. What was the date of cancellation. What is the output and cost for Mississauga 
and what is the anticipated date of completion. 

Recommended response: 

The Oal<ville Generating Station was to have had a capacity of 900 MW with an in service date 
of X. The cost to construct the plant was estimated at 1 billion. The plant was cancelled 
before it obtained approvals. New transmission will replace the Oakville plant to ensure 
local supply and reliability. 

Greenfield South's capacity is 280 MW with an. in service date of X. The cost to construct is 
estimated at 300 to 400 million. Without this capacity in the southwest GTA, transmission 
expansion will have to take place two to three years earlier than anticipated. 

---------------------------------~----------------~------------------------
This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is st~ictly prohibited. · 

If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 
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~- Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 26, 2011 3:39 PM 

To: 
Cc: 
Subject: 

Kcivesfalvi, Sylvia (ENERGY); King, Ryan (ENERGY) 
Morton, Robert (ENERGY); Gerard, Paul (ENERGY) 
RE: Questions 

Attachments: Greenfield South- QA- Oct26(wlegal).doc 

Hi- 1 made some edits to the version that went to Ryan at 2:24- but I see that since then Ryan has sent a version with 
edits. My edits in this doc aren't many so will be relatively straightforward I hope to incorporate them comments into his 
for a final product -

J{a(yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: ( 416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 26, 2011 2:24 PM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Morton, Robert (ENERGY); Gerard, Paul (ENERGY) 
Subject: RE: Questions 

Here's our first cut Most of these Q's were covered in what the MO provided- we added a few more and the background 
that was part of our original Mississauga QA. 

---·--· .. ·-·-·--------------------·-·-·-·---------·--··-··--------------------------·-------- ........ ---~~--------------·-·- ·---------
From: King, Ryan (ENERGY) 
Sent: October 26, 2011 1:56 PM 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: RE: Questions 

I have some draft responses w Rick for review. 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 26, 2011 11:54 AM 
To: King, Ryan (ENERGY) 
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Cc: Perun, Halyna N. (ENERGY) 
Subject: Fw: Questions 

Hi ryan -wanted to give you a heads up on this. We will use the message/decision tree to draft responses as much as 
possible. But I'm in a mtg now and didn't want to hold this up ... 

Sent from my BlackBerry Wireless Handheld 

From: Block, Andrew (ENERGY) 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Dunn, Ryan(ENERGY) 
Sent: Wed Oct 26 11:10:19 2011 
Subject: Questions 

As discussed with Rula, Can we have answers drawn up to the attached? Will need legal input as well. 

Thanks, 

Andrew 

Andrew Block I Senior Communications Advisor & Press Secretary I Minister of Energy I 0: 416.327.6747 I M: 
416.276.0511 I andrew.block@ontario.ca 
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Greenfield South Power Plant 
KM/QA 
Draft One- October 26, 2011 (2:30pm) 

KEY MESSAGES 

• The Ontario government is committed to relocating the plant. The 
government will work with Eastern Power to find a new suitable 
location. 

• We have asked OPA to begin discussions with Eastern Power in hopes 
of finding a successful resolution. 

We cannot provide more detail at this time. 

QUESTIONS AND ANSWERS 

STATUS 

If you are relocating this plant, why is construction continuing? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asl<ed the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

Why don't you stop construction while discussions are ongoing? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

When did construction start? 

Construction started in July 2011. 

When will construction stop? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

For internal use only- do not distribute 
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What if Eastern Power does not agree to discussions and continues 
construction? 

It is premature to speculate at this time. We hope to find a resolution. 

Will you issue a stop-order? 

It is premature to speculate at this time. 

Will legislation be required to stop the building of this plant? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

But if talks break down, is legislation an option? 

(note: best to delete entirely, but if there is need to addreSS this- please USe the ·u·· .---1 Fo,matted' Highlight 

following:] Yes, we could propose legislation that would if passed aA-ABkoold 
ensure all activity is stopped at the current location"-while-alleFAatives-are 
diSSHSSed. 

It is premature to speculate at this time. 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

NEGOTIATIONS 

Have discussions started with Eastern? At what stage are these 
discussions? 

We have asked the OPA to begin discussion with Eastern Power in hopes of 
finding a successful resolution. 

Who is negotiating with the company on behalf of the province? Is it OPA? 

Yes. We have asked the OPA to begin discussion with Eastern Power in hopes 
of finding a successful resolution. 

Will Eastern Power be the company to build the relocated plant? 

For internal use only- do not distribute 
Draft one - prepared by Media and Issues 
October 26, 2011 
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The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

For internal use only- do not distribute 
Draft one- prepared by Media and Issues 
October26, 2011 
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Do you have assurances from them about that? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

Will you put the relocation back out to tender? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

COST 

Isn't the price going up as long as construction continues? 

Eastern Power's cost incurred to date will be considered in ongoing discussions. 

How much is it going to cost to move this plant? 

Eastern Power's cost incurred to date will be considered in ongoing discussions. 

How much would it have cost to move the plant when the intent to relocate 
was first announced in late September, 2011? 

Eastern Power's cost incurred to date will be considered in ongoing discussions. 

Is the company continuing to build to try to get as much as they can from a 
settlement? 

Eastern Power's cost incurred to date will be considered in ongoing discussions. 

Will the cost be made public knowledge at some time? 

Our government is committed to conducting business in an open and transparent 
manner. 

What we can say publicly will be determined by the terms of the agreement that 
is we-reached with Eastern Power. 

We can better answer this question once negotiations have been completed. 
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How long do you expect negotiations to take and how much will this cost 
taxpayers? 

.Discussions are ongoing [note: previous responses have simply noted that we've ... / f..:•::a'~m~a~tt:=ed~'..:"~'g<::ht~tg~ht'-------' 
asked the OPA to initiate discussions, so saying "discussions are on going" is 
premature] and we hope to find a resolution. 

It is premature to speculate about costs at this stage. 

RELOCATION 

What are the alternative locations being considered? 

Xxxx 

Will it be in Mississauga? 

xxxxx 

Why not build the natural gas plant in Nanticoke instead? They've indicated 
they're a willing host community. 

The sites aren't interchangeable. The west GTA requires additional power 
capacity for local reliability. Greenfield South is part of the solution. In addition to 
this plant, the OPA is also looking at transmission options for the West GTA 
which would bring in power from other parts of the province, including Nanticoke. 

Will the public be consulted? 

Yes. 

LOCAL SUPPLY AND RELIABILITY 

Will relocating this plant jeopardize local power supply? 

How long with the relocation delay the building of this plant? 

It is premature to speculate. 
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Does the area have enough supply in the meantime? 

Yes, xxxxx. 

The Greenfield South plant was not intended to operate continuously. It was 
designed to complement our baseload supply and operate only when electricity 
supply is needed, during periods of higher demand and to improve the reliability 
of supply to the local community. 

The plant would will-_ not be called on to run at other times. 

How often will the new plant operate? 

Actual operation of the natural gas plant will depend on several factors including 
weather, demands on the electricity system and availability of other sources of 
power. 

Greenfield was expected to operate about 10% to 45% of the time. Natural gas 
plants supplement power from other sources of supply including nuclear, water, 
wind and solar and support local reliability. 

So we know for sure it will be a gas plant- and not additional transmission 
or other resources, such as renewable energy and conservation -that will 
replace this plant? 

. The OPA will be exploring options. 

The Greenfield plant was intended to operate only during times when it was 
needed- when demand is high and supply from hydro, wind, solar and nuclear is 
not enough, or when needed for local reliability . 

Natural gas plants can be controlled and relied on to provide supply when it is 
needed. Natural gas complements the supply from renewable resources like 
wind and solar. 

What about the transmission solution? When the Oakville plant was 
cancelled you said a transmission solution can ensure the area will have 
enough electricity. 

The Greenfield South plant won't operate continuously. It is designed to operate 
only when electricity supply is needed, during periods of higher demand and for 
local reliability. This will improve the reliability of supply to the local community 
and to lhe larger electricity system. 
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In addition to this small plant, a transmission solution is also required to help 
maintain a reliable and secure supply of electricity in the Oakville, Mississauga 
and the west GT A. Reinforcement of the bulk transmission system in the western 
GTA, particularly in the Milton area, is also still required. 

Will a natural gas plant be built in the Kitchener-Waterloo-Cambridge
Guelph area? 

As indicated in the Long-Term Energy Plan the procurement of a natural gas 
plant in the Kitchener-Waterloo-Cambridge area is necessary. 

The Kitchener-Waterloo-Cambridge area is a major automotive and high-tech 
centre and is experiencing rapid population and economic growth. Peak demand 
has been increasing at a rate double the provincial average. The region is host to 
several data centres that require a reliable power supply. 

How many natural gas plants are there already operating in the GTA? 

There are four major plants: 

• The 550-megawatt Portlands Energy Centre near downtown Toronto 
• The 87 4-megawatt Goreway Station in Brampton 
• The 683-megawatt Halton Hills Generating Station 
• A 117-megawatt cogeneration plant at the Toronto International Airport in 

Mississauga 

In addition there are a number of smaller natural gas generating plants operating 
in industry, and in commercial and institutional complexes, including universities 
and hospitals, including: 

• A 58-megawatt facility at the Ottawa Health Sciences Centre 
• A 6.6-megawatt facility at Brock University in St. Catherines 
• A 2.3-megawatt district energy facility at Durham College in Oshawa 
• A 12-megawatt cogeneration facility in London 
• A 5-megawatt cogeneration facility in Sudbury 
• A 6.7-megawatt cogeneration facility at Sudbury hospital 

WHAT RELOCATING GREENFIELD MEANS FOR OTHER PROJECTS 

Are there other power projects set to break ground that you may 
reconsider? 

No. 
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You said that about Mississauga, after you cancelled Oakville. How can we 
trust that you won't cave to pressure the next time? 

Like any other business, energy partners work together to respond to changing 
conditions. 

Energy needs are affected by a variety of factors such as the economy, weather, 
improving energy efficiency standards, etc. 

Our energy planners will continue to consider these factors over time on case-by
case basis in the context of the province's current and future needs. 

Communities object to wind power, yet they move ahead. This is the 
second gas plant cancelled in the past two years. Why the double
standard? 

,T_hec;irc_Ur11Stance_s_~l!rroundirigth_e rl<le_df()r_this_j)la_ntc:hangE)d [note: I think the --· 
circumstances are still the same i.e. there is a need in this area- perhaps check '.
with Rvanl, as did the immediate development around the plant. The government 
has heard the community's concerns aboul this plant proceeding as originally 
prlanned prompting out intention to relocate the plant. 

Does this speak to a need to have a more independent, arms-length 
process? 

There is already a rigorous, arms-length approvals process in place including 
municipal approvals, an environmental review process and Certificate of 
Approval. 

Will you reconsider new gas set-backs or a new siting process for plants of 
any kind? 
XXX 

What is the status of negotiations with TransCanada over the cancellation 
of the Oakville plant? 

We are in discussions with TransCanada, and do not have an update at this time. 
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GENERAL BACKGROUND 

• Greenfield South Generating Station is a 280-megawatt combined cycle natural gas 
plant located in the City of Mississauga on a 4.5 hectare property at 2315 Loreland 
Avenue. The plant will occupy roughly 2 hectares of the property. Part of the 
property will be dedicated to the city as a park. 

• The plant is, 700 metres from the Trillium Health Centre and 1.1 km from the nearest 
school (lsna Elementary School). The nearest block of homes is about 250 metres 
south of the site. 

• The plant was selected in the Ministry of Energy Clean Energy Supply competition in 
2005 and holds a contract with the Ontario Power Authority (OPA). 

• The plant's original planned commercial operation date was 2009. 

• Approval delays resulting from City of Mississauga opposition to the project at the 
environmental approval and building permitting stages harmed the economic viability 
of the project. The contract between Greenfield South Power Corporation and the 
OPA was renegotiated, and the commercial operation date has been extended to 
the third quarter of 2014. 

• The project obtained zoning approval in 2007 and environmental approval in 2008. 

• The OPA was advised on May 31, 2011 that the company has received its building 
permit for the plant. The company is moving equipment to the site, and excavation 
and foundation work is expected to start in early July. 

• The site is located in a predominantly industrial area. It is bounded by a 
railway line, a transmission corridor and the Queen Elizabeth Way. 

• The Ontario Municipal Board reviewed municipal planning and zoning and 
determined that the site was properly zoned and suitable for this type of 
electricity generation facility. 

Note: 
In April 2005 Eastern Power was awarded contracts for two 280 MW natural gas 
plants- one for Greenfield South and one for Greenfield North (Hurontario St. 
north of Derry Road). In August 2005 Greenfield North contract terminated under 
a mutual agreement between the OPA and Eastern Power because Eastern 
Power was not able to obtain financing. The Greenfield South contract remained 
in place. At the time, Eastern Power said it preferred the Greenfield South site 
because it was better for natural gas supply and electrical connection and the 
area was zoned for industrial activity, including power generation. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
October 26, 2011 3:43 PM 
Calwell, Carolyn (ENERGY) 
FW: Questions 

Attachments: Questions(rk).doc; Greenfield South- QA- Oct26(estdp).doc 

Xaf;1lll 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is · 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: King, Ryan (ENERGY) 
Sent: October 26, 2011 2:58 PM 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Morton, Robert (ENERGY); Gerard, Paul (ENERGY) 
Subject: RE: Questions 

Edits attached. Have also included original version with proposed responses if needed. 

~--·~"""'·'~'""''"~·•--~"~'-·'''--•-••N~<.,.~,"--·•-~•"'''~'-"--•-·•-•••''""~¥H _ _._,""'"''""~'"-~'""'-••~ O••h•~•~•-·•~··· •·~< ,,,c;O>,,M m.~~--·~-~--·~-~--•·-•~--~-~--·--"-~~.~-="~''""-''''--•·----00,.~----.,_..._.~ 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 26, 2011 2:24 PM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Morton, Robert (ENERGY); Gerard, Paul (ENERGY) 
Subject: RE: Questions 

Here's our first cut. Most of these Q's were covered in what the MO provided -we added a few more and the background 
that was part of our original Mississauga QA. 

From: King, Ryan (ENERGY) 
Sent: October 26, 20111:56 PM 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: RE: Questions 
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I have some draft responses w Rick for review. 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 2.6, 2.01111:54 AM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: Fw: Questions 

Hi ryan- wanted to give you a heads up on this. We will use the message/decision tree to draft responses as much as 
possible. But I'm in a mtg now and didn't want to hold this up ... 

Sent from my BlackBerry Wireless Handheld 

--·------- ···---- ···- ----------~-~---------------------- ------------~---------------------------~----------- -------------- ·······--------------------·----- ---- ---
From: Block, Andrew (ENERGY) 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Dunn, Ryan (ENERGY) 
Sent: Wed Oct 2.6 11:10:19 2.011 
Subject: Questions 

As discussed with Rula, Can we have answers drawn up to the attached? Will need legal input as well. 

Thanks, 

Andrew 

Andrew Block I Senior Communications Advisor & Press Secretary I Minister of Energy I 0:416.327.6747 I M: 
416.276.0511 I andrew.block@ontario.ca 
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How much will it cost to relocate this plant? 
I've asked the OPA to begin discussions with the prooonent on a potential relocation of •----m I Formatted: Bullets and Numbering ) 
this proiect. I'm hooeful that this will be resolved fairly and in the best interests of all 
involved. 

Why hasn't construction stopped? Will you issue a stop-work order? 
I am hopeful that OPA discussions about relocation will give the oroponent pause to stop --:· 
construction. · 

Formatted: Bulleted + Level: 1 + Aligned at: 
0,25" + Tab after: 0.5'' + Indent at: 0.5'' 

Formatted: Bullets and Numbering 
How can we trust that you won't cave to pressure the next time? 
This is a case and location-specific issue and is not apolicable to any other issue. ----._·{ For;atted: Bullets and Numbering ) 

Community objections to wind power, yet you won't budge. This is two gas plants you 
have cancelled. Why the double standard? 
Our intention Is to seelt a suitable alternate location for the Greenfield South plant. There-----··{ Formatted: Bullets and Numbering ) 
is no reason to trv and juxtapose this case with other generation projections. 

What stage are discussions with the company at? Have you personally spoken to them? 
I have aslced OPA. as the contract holder. to begin discussions. 

Will it require legislation to cancel it? 
At this time, we are seeldng to negotiate an alternate location for the plant. 

Will this jeopardize power supply in the area? 
We are in an excellent supply situation in Ontario. The OPA will examine what actions 
are available including transmission ootions to ensure reliability over the long-tenn. 

Why is work proceeding if the plant is being moved? 

·-·· {f~~~~d: Buitets a~d Num~-~~~Q ---] 

Formatted: Bullets and Numbering 
...... _ 

Formatted: Indent: left: 0.25" 

·--(For~-l:ted:-Bullets and Numbering ) 

· · · · i Formatted: Indent: left: 0.25" ) 

I am hopeful that OPA discussions about relocation will give the oroponent pause to stop .... -
construction. 

--{Formatted: Bullets and Numbering I 

Is the company just trying to get as much as they can from a settlement? 
I'm hopeful that this will be resolved fairly and in the best interests of all involved. 

·m-\ Formatted: Indent: Left: 0.25" I 
· ·( Formatted: Bullets and Numbering ) 

Will Eastern Power be the company to build the relocated plant? Do you have 
-· ... ·i Formatted: Indent: Left: 0.25" ) 

assurances from them on that? · 
As 1 have said, discussions are ongoing and it would be premature to discuss specifics at-------{ Formatted: Bullets and Numbering ) 

this ooint. 
· ··i Formatted: Indent Left: 0.25" ) 

Will you put this back out to tender? 
o We are seeking an alternate location with the proponent of the current site. Formatted: Bullets and Numbering 

How delayed will this plant be now, and do we have enough power In the interim to meet 
demand? 

Formatted: Indent: Left: 0.25" 

As 1 have said. discussions are ongoing and it would be oremature to discuss specifics at .. ·····-··{ Formatted: Bullets and Numbering ) 

this point. 
• We are in an excellent supply situation in Ontario. The OPA will examine what options 

are available including transmission options to ensure reliability over the long-term. 

Are there other power projects set to break ground that you may reconsider? 
This Js a case and location-specific Issue and is not applicable to any other issue. 

-o-·-····i Formatted: Indent:~O.~- ---- ) 

·- ·( Formatted: Bullets and Numbering J 
· ·{ Formatted: Indent: Left: 0.25" ) 



Does this speak to a need to have a more independent, arms~length process? 
This is a case and location~speclfic issue and is not applicable to any other issue. We -------{:!~Oi;~_~ed: Bullets and Numbering I 
will continue to work collaboratively with all parties involved 

How long do you expect negotiations to take, and how much will taxpayers be on the 
hook for? 

· · { Form~tl-ed: Indent: Left: 0.25" I 

As I have said. discussions are ongoing and it would be premature to discuss specifics at..,- -·h-i Formatted: Bullets and Numbering ) 
this poinl. I'm hopeful that this will be resolved fairly and in the best interests of all 
involved. 

Who is negotiating with the company on behalf of the province? Is it the OPA? 
I have asked OPA. as the contract holder. to begin discussions. 

- { Formatted;--indent: Left: 0.25" I 
---h---1 Formatted: Bullets ano fllumoenng ) 
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Greenfield South Power Plant 
KM/QA 
Draft One- October 26, 2011 (2:30pm) 

KEY MESSAGES 

• The Ontario government is committed to relocating the plant. The 
government will work with Eastern Power to find a new suitable 
location. 

• We have asked OPA to begin discussions with Eastern Power in hopes 
of finding a successful resolution. 

We cannot provide more detail at this time. 

QUESTIONS AND ANSWERS 

STATUS 

If you are relocating this plant, why is construction continuing? 

The first step we need to take Is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

Why don't you stop construction while discussions are ongoing? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

When did construction start? 

Construction started in July 2011. 

When will construction stop? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 
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What if Eastern Power does not agree to discussions and continues 
construction? 

It is premature to speculate at this time. We hope to find a resolution. 

Will you issue a stop-order? 

It is premature to speculate at this time. 

Will legislation be required to stop the building ofthis plant? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

But if talks break down, is legislation an option? 

¥es, an Ast-eeuld ensure-Bil-activity is stej3J*ld at the cuFffif!l-lecatien while 
alleFRalives-aF<Hiiseusse&. 

lt-i£-F>FeFFlatuFe to Sj3eeulale a! this time. 

The first step we need to take Is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. It is premature to speculate further.~ 

NEGOTIATIONS 

Have discussions started with Eastern? At what stage are these 
·discussions? 

We have asked the OPA to begin discussion with Eastern Power in hopes of . 
finding a successful resolution. 

Who is negotiating with the company on behalf of the province? Is it OPA? 

Yes. We have asked the OPA to begin discussion with Eastern Power in hopes 
of finding a successful resolution. 

Will Eastern .Power be the company to build the relocated plant? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 
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Do you have assurances from them about that? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

Will you put the relocation back out to tender? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

COST 

Isn't the price going up as long as construction continues? 

Eastern Power's cost-iRewreE!-l&Bate-s and other issues will be considered in 
ongoing discussions. 

How much is it going to cost to move this plant? 

Eastern Power's costs and other issues iRetlrred to date will be considered in 
ongoing discussions. 

How much would it have cost to move the plant when the intent to relocate 
was first announced in late September, 2011? 

Eastern Power's cost-iRet~rred to dates and other issues will be considered in 
ongoing discussions. 

Is the company continuing to build to try to get as much as they can from a 
settlement? 

Eastern Power's cost-iRGtlfFOE!-!e-dates and other issues will be considered in 
ongoing discussions. 

Will the cost be made public knowledge at some time? 

Our government is committed to conducting business in an open and transparent 
manner. 

WRal-w8-€8A-S8)'-!3tleliB!y-wi11-9e-determiRet!-I:Jy-tRe-teFffi&-fll-tRe-aweemeRl-we 
reeeR-with EasleFR-I"ewer. 

We can better answer this question once negotiations have been completed. 
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How long do you expect negotiations to take and how much will this cost 
taxpayers? 

Discussions are ongoing and we hope to find a resolution. 

It is premature to speculate about costs at this stage but we will seek a cost
effective solution .• 

RELOCATION 

What are the alternative locations being considered? 

It is premature to speculate arthis lime. Negotiations are ongoing.Xlee< 

Will it be in Mississauga? 

It is premature to speculate at this lime. Negotiations are ongoing.***** 

Why not build the natural gas plant in Nanticoke instead? They've indicated 
they're a willing host community. 

It is premature to speculate at this lime. Negotiations are onqoing.The-siles 
aFen4ciHIBFGRangea9!&.-+Aa-wast-G+A-Fa~tJires-aEitlflianaif>aweF-Wflasity-far 
laeal-reliahility.-GFeeAfiaiEI-Seu tF1 is paR-ai'-JRe-seltJU on. I n aEIEiilieF\-la-tF1is-alaffi; 
lfle-GPA-is-alsa-!eeking at transrnissfon-aplieAS-Ier-the-West-G:r-A-wRieR-weYIEI 
f>r-iAg-ifl-flewer-fr-ern-atReF-parts-af..the-previAee,lnGIYEiing-Nanliseke. 

Will the public be consulted? 

Yes. 

LOCAL SUPPLY AND RELIABILITY 

Will relocating this plant jeopardize local power supply? 

We are in an excellent supply situation in Ontario. The OPA will examine what .... _ ... ···f Fo,;;;;;tted: Foot upt I 
options are available including transmission options to ensure reliability over the 
long-term. 
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How long with the relocation delay the building of this plant? 

It is premature to speculate at this time .• 

Does the area have enough supply in the meantime? 

We are in an excellent supply situation in Ontario. The OPA will examine what 
OPtions are available including transmission options to ensure reliability over the 
long-term. 
¥65;-*><JOO?. 

The-GreeAiieiEI-&>8lA-!'Iant-was-Aet-iflteA€ieEI-le-eperate coAtiAuewly.l-t-was 
Eiesi§Re€1 to coffiF>IemeRt-Bur basoloaEI-s\;J3F>Iy-aAEI-eperate-aAiy-wfleR-e1Be!Fieily 
SUflply-is-Aee€ie€1,-€1w1fl§-!'eFieEie-al-Ai§AeHlemafl€i-aAEI-t~FSVB-lAe-FBiiabilily 

Gf-5Hppiy-te-tRe-iGGal-soFAFRURity. 

+Re-j3laAt-will-Ret-be-c-alle€1-eR-tG-Ft!A-a!-Gther-tifllBS, 

How often will the new plant operate? 

Actual operation of !Ae-an alternate Ratt!ral-§a&plant will depend on several 
factors including weather, local system conditions, demands on the electricity 
system and availability of other sources of power. 

GFBeRiie!El-was-elfj3eeteEI-te-eperate-al3o ut 1 0% tG-4&%-af..!Ae-iime.-Nat"r-a~§BS 
plaAts supple!TleAf.pewer-fFBFR-S!Aer sources of supply incluEiifl§-RHSiear,-wa!ef, 
wiAEI-aAEI-seiaf..aREI-sUflperf.teeal-r-aliabilily. 

So we know for sure it will be a gas plant- and not additional transmission 
or other resources, such as renewable energy and conservation- that will 
replace this plant? 

We are in an excellent supply situation in Ontario. Tho OPA will examine what 
options are available including transmission options to ensure reliability over the 
long-term. 
The OPA •Nill-8e-eJ<PIDFiRg-GplieR&. 

TAe-GFeeRiiei€1-plaRI-Was-iRteAEisEI-te-apeFa!e-aAly-EIHfifl§-(imes-wheR-il-was 
Reeded wi-1eR-EiemaAEI-is-ihi§A-aRfi-sUflf'IY-fFOm-lhydm,wimJ,seiaf..afld-RHsleaHs 
flOf.eAGU§A;-GF-WheR-fleeEied-feF-iflcal reliabilftr 

Na!Hfa~as-plaR!s-aaR-be-aeRlfelleEI-aAEI-ffllied oA to previae st~pply-wh8Fl-iH5 
AeeEisd.-i'Jalt!Fa~as-aeffiF>IBFReAIS the SUppiy-lraffi.FOABVvable FOSetlfGes-like 
wiREI-aREI-selaF. 
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What about the transmission solution? When the Oakville plant was 
cancelled you said a transmission solution can ensure the area will have 
enough electricity. 

We are in an excellent suoplv situation in Ontario. The OPA will examine what 
options are available including transmission options Ia ensure reliability over the 
long-term. 
+Ae-GFeeffiieki-aeHIR-j31aRl-weR't-ef3eFale-6eRlifiYGYS!y,-J.t-is-Eiesil¥'e9-lB-ef3GFale 
eniy-wAefl-81es!Fisily-suflj3ly-is-ReeeeG;-flufin!}i38flaEis-ef-RigtlGHiemanEI and foF 
laeai-FeliaBililr.'f.flis-will-imj3FGVB-!Ae-Feliability of SUflflly-te-lRe-leeal-eommHF\ily 
aml-tB-lAe-laF§eF-eles!Fieily-sys!Ber. 

ffi-aEiflilioA-le-tf\is-small-fllaRI,-B-tf8A&missieA-SGltiHflA-i&.al5e-r-eEjtlifeEI-te.flelj3 
maiAiain-B-Fellable-anEI-seeHr-e-sUj3j3ly-sf.eleeiFieily-in-tfle-Galwille,Mississauga 
ooEI the west-G-T-Ari!BiAieFSement-ei"-!Re-Bulk-lfBnsmissieR-system ifl-lf\e westeFA 
G+A,j3aFlieular1y-iA-tfle-MilteR-aFBa.is-aise-&HII-r-e~Bifed. 

Will a natural gas plant be built in the Kitchener-Waterloo-Cambridge
Guelph area? 

As indicaled in the Long-Term Energy Plan the procurement of a natural gas 
plant in the Kitchener-Waterloo-Cambrldge area is necessary. 

The Kitchener-Waterloo-Cambrldge area is a major automotive and high-tech 
centre and is experiencing rapid population and economic growth. Peak demand 
has been increasing at a rate double the provincial average. The region is host to 
several data centres that require a reliable power supply. 

How many natural gas plants are there already operating in the GTA? 

There are four major plants: 

• The 550-megawatt Portlands Energy Centre near downtown Toronto 
• The 874-megawatt Goreway Station in Brampton 
• The 683-megawatt Halton Hills Generating Station 
• A 117-megawatt cogeneration plant at the Toronto International Airport in 

Mississauga 

In addition there are a number of smaller natural gas generating plants operating 
in industry, and in commercial and institutional complexes, including universities 
and hospitals, including: 

• A 58-megawatt facility at the Ottawa Health Sciences Centre 
• A 6.6-megawatt facility at Brock University in St. Catherfnes 
• A 2.3-megawatt district energy facility at Durham College in Oshawa 
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• A 12-megawatt cogeneration facility in London 
• A 5-megawatt cogeneration facility in Sudbury 
• A 6.7-megawatt cogeneration facility at Sudbury hospital 

WHAT RELOCATING GREENFIELD MEANS FOR OTHER PROJECTS 

Are there other power projects set to break ground that you may 
reconsider? 

Ne,This is a case and location-soecific issue and is not applicable to any other 
projects. 

You said that about Mississauga, after you cancelled Oakville. How can we 
trust that you won't cave to pressure the next time? 

Like any other business, energy partners work together to respond to changing 
conditions. 

Our intention is to seek a suitable alternate location for the Greenfield South... .. ...... 
plant. There is no reason to try and juxtapose this case with other generation 
projections. 
€Aef§y-ReeE!s-aF&Bfleeted by a variety-el'-laetBFS-SH<m-as-tF1e-eeeAemy,wealfleF; 
imflFEWiR§-BAGrgy effioieney-&\aAEiards, etc. 

Gt!r-aneF§Y-fllaRReF&Wilk;enlinHe te oensidef-lflese-fae\ars over time on oase-Gy
ease-Gasis-ifi-IAe-eonlaJ<-!-al-tF18-flreviBG&s-BHr-tBfll-anti-ll!IHF&fleeE!&. 

Communities object to wind power, yet they move ahead. This is the 
second gas plant cancelled in the past two years. Why the double
standard? 

The circumstances surrounding the need for this plant changed, as did the 
immediate development around the plant. There is no reason to try and 
juxtapose this case with other generation projections. 

Does this speak to a need to have a more independent, arms-length 
process? 

This is a case and location-specific issue and is not applicable to any other issue. 
We will continue to worl< collaboratively with all parties involved. 
There-is already a ri§er-aH&,-arms-!BngtA-af'FJr-evais-f'Feees&-ifl-FJiaee-if!GIHEiiAg 
mt~RiGiflal-aflflFDVal s, aR-ElfWiferlmental-review-flreees&-anEI-GeFtiliBale-el 
Af>flrevah 
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Will you reconsider new gas set-backs or a new siting process for plants of 
any kind? 

I
;<*"We are investigating how siting is dealt with in other jurisdictions but are still . 
in the preliminary research stage. 

What is the status of negotiations with TransCanada over the cancellation 
of the Oakville plant? 

We are in discussions with TransCanada, and do not have an update at this time. 
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GENERAL BACKGROUND 

• Greenfield South Generating Station is a 280-megawatt combined cycle natural gas 
plant located in the City of Mississauga on a 4.5 hectare property at 2315 Loreland 
Avenue. The plant will occupy roughly 2 hectares of the property. Part of the 
property will be dedicated to the city as a park. 

• The planUs, 700 metres from the Trillium Health Centre and 1.1 km from the nearest 
school (lsna Elementary School). The nearest block of homes is about 250 metres 
south of the site. 

• The plant was selected in the Ministry of Energy Clean Energy Supply competition in 
2005 and holds a contract with the Ontario Power Authority (OPA). 

• The plant's original planned commercial operation date was 2009. 

• Approval delays resulting from City of Mississauga opposition to the project at the 
environmental approval and building permitting stages harmed the economic viability 
of the project. The contract between Greenfield South Power Corporation and the 
OPA was renegotiated, and the commercial operation date has been extended to 
the third quarter of 2014. 

• The project obtained zoning approval in 2007 and environmental approval in 2008. 

• The OPA was advised on May 31, 2011 that the company has received its building 
permit for the plant. The company is moving equipment to the site, and excavation 
and foundation work is expected to start in early July. 

• The site is located in a predominantly industrial area. It is bounded by a 
railway line, a transmission corridor and the Queen Elizabeth Way. 

• The Ontario Municipal Board reviewed municipal planning and zoning and 
determined that the site was properly zoned and suitable for this type of 
electricity generation facility. 

• In October. 2011, the Minister of Energy wrote to the OPA asking them to 
begin discussions with Eastern Power to 

Note: 
In April 2005 Eastern Power was awarded contracts for two 280 MW natural gas 
plants- one for Greenfield South and one for Greenfield North (Hurontario St. 
north of Derry Road). In August 2005 Greenfield North contract terminated under 
a mutual agreement between the OPA and Eastern Power because Eastern 
Power was not able to obtain financing. The Greenfield South contract remained 
in place. At the time, Eastern Power said it preferred the Greenfield South site 
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because it was better for natural gas supply and electrical connection and the 
area was zoned for industrial activity, including power generation. 

For Internal use only- do not distribute 
Draft one- prepared by Media and Issues 
October 26, 20 II 

10 



'f Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 26, 2011 3:43 PM 
Calwell, Carolyn (ENERGY) 

Subject: FW: Proposed Responses to Greenfield Inquiries 

Several emails - so just catching up 

Halyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, DN M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information 
intended only for the person(s) to whom it is addressed. Any dissemination or use of this 
information by others than the intended recipient(s) is prohibited. If you have received 
this message in error please notify the writer and permanently delete the message and all 
attachments. Thank you. 
-----Original Message-----
From: King, Ryan (ENERGY) 
Sent: October 26, 2011 3:21 PM 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Gerard, Paul (ENERGY) 
Subject: RE: Proposed Responses to Greenfield Inquiries 

Looks ol<. May advise against throwing ciut cost of plant numbers. 

-----Original Message-----
From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 26, 2811 3:19 PM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Gerard, Paul (ENERGY) 
Subject: FW: Proposed Responses to Greenfield Inquiries 

Ryan - I'm also going to capture the following QA to our Greenfield document. Let me know if 
you have any concerns. 

-----Original Message-----
From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: October 24, 2811 7:04 PM 
To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Patricia Phillips; Mary Bernard; Tim Butters 
Subject: Re: Proposed Responses to Greenfield Inquiries 

Assuming this is approved we will send to Star aand Post. Please confirm asap. Thanks. 
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Original Message ----
From: Kristin Jenkins 
Sent: Monday, October 24, 2011 06:41 PM 
To: 'Sylvia.Kovesfalvi@ontario.ca' <Sylvia.Kovesfalvi@ontario.ca>; 'rula.sharkawi@ontario.ca' 
<rula.sharkawi@ontario.ca> 
Cc: Patricia Phillips; Mary Bernard; Tim Butters 
Subject: Re: Proposed Responses to Greenfield Inquiries 

With that change do we have ministry approval? 

Original Message 
From: Kovesfalvi, Sylvia (ENERGY) [mailto:Sylvia.Kovesfalvi@ontario.ca] 
Sent: Monday, October 24, 2011 06:34 PM 
To: Kristin Jenkins; Sharkawi, Rula (ENERGY) <Rula.Sharkawi@ontario.ca> 
Cc: Patricia Phillips; Mary Bernard; Tim Butters 
Subject: Re: Proposed Responses to Greenfield Inquiries 

OK - one change. Pls say: 'committed to having discussions about relocating' rather than 
'committed to relocating'. 

(Know you and rula had another discussion about who is responding- I'm not exactly sure ... 
can you confirm?) 

Sent from my BlackBerry Wireless Handheld 

----- Original Message -----
From: Kristin Jenkins <Kristin.Jenkins@powerauthority.on.ca> 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Patricia Phillips <Patricia.Phillips@powerauthority.on.ca>; Mary Bernard 
<Mary.Bernard@powerauthority.on.ca>; Tim Butters <Tim.Butters@powerauthority.on.ca> 
Sent: Man Oct 24 18:00:16 2011 
Subject: Proposed Responses to Greenfield Inquiries 

Third one requires more info but deadline not until Wed. 

John Spears, Toronto Star (mechanics of cancelling the contract - how it's done, 
has it been done) 

Recommended response: 

The provincial government is commited to relocating the plant. WE want to do this fairly and 
discuss options directly with the proponent not through the media. More information will be 
made available as the process moves forward. 

Tristin Hopper, National and Toronto desk of the National Post, request for OPA to 
confirm status of development 

Recommended response: 

The provincial government is committed to relocating the plant. The plant has been under 
construction since May 2011. More information will be available as the relocation process 
moves forward. 
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Ian Harvey, Freelance Writer, Q: what was the output and cost for Oakville 
estimated at. What was the date of cancellation. What is the output and cost for Mississauga 
and what is the anticipated date of completion. 

Recommended response: 

The Oakville Generating Station was to have had a capacity of 900 MW with an in service date 
of X. The cost to construct the plant was estimated at 1 billion. The plant was cancelled 
before it obtained approvals. New transmission will replace the Oakville plant to ensure 
local supply and reliability. 

Greenfield South's capacity is 280 MW with an in service date of X. The cost to construct is 
estimated at 300 to 400 million. Without this capacity in the southwest GTA, transmission 
expansion will have to take place two to three years earlier than anticipated. 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 

If you have received this message in error, or are not the named recipient(s), please notify 
the sender immediately and delete this e-mail message. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: • 
To: 
Subject: 
' 

Halyna, 

Gerard, Paul (ENERGY) 
October 26, 2011 3:46 PM 
Perun, Halyna N. (ENERGY) 
RE: Questions 

According to Eastern Power's website, http://greenfieldsouth.ca/, the company has signed a 20-year Clean Energy Supply 
Agreement with the OPA. 

This contract is on the OPA's website: 

http:/iarchive.powerauthority.on.ca/gp/Storage/15/995 ConsolidatedCESContract (CLEAN ENERGY SUPPLY· CONTR 
ACT (CES Contract)).pdf 

Is this what Eastern Power has signed? If so, the matter has to go to arbitration in 30 days if the two parties cannot reach 
an agreement. Is that right? 

Cheers, 

Paul. 

From: Perun, Halyna N. (ENERGY) 
Sent: 26-0ct-11 15:44 
To: Gerard, Paul (ENERGY) 
Subject: RE: Questions 

·---·-------· 

Great- thank you! Glad you can sort this out! 

:H'afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-rnail: Halyna.Perun2@ontario.ca 

Notice 

, ___ , __ , ______ , ___ _ 

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Gerard, Paul (ENERGY) 
Sent: October 26, 2011 3:41 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Morton, Robert (ENERGY); l<ovesfalvi, Sylvia (ENERGY); King, Ryan (ENERGY) 
Subject: RE: Questions 

1 



Hi Halyna, 

I'm working on a version incorporating everyone's edits so leave it with me and I'll include yours too. 

Paul. 

From: Perun, Halyna N. (ENERGY) 
Sent: 26-0ct-11 15:39 
To: Kovesfalvi, Sylvia (ENERGY); King, Ryan (ENERGY) 
Cc: Morton, Robert (ENERGY); Gerard, Paul (ENERGY) 
Subject: RE: Questions 

•. 

Hi- I made some edits to the version that went to Ryan at 2:24- but I see that since then Ryan has sent a version with 
edits. My edits in this doc aren't many so will be relatively straightforward I hope to incorporate them comments into his 
for a final product- · 

JfaEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Than I< you. 

----------· 
From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 26,2011 2:24 PM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Morton, Robert (ENERGY); Gerard, Paul (ENERGY) 
Subject: RE: Questions 

' 

Here's our first cut. Most of these Q's were covered in what the MO provided -we added a few more and the background 
that was part of our original Mississauga QA. 

From: King, Ryan (ENERGY) 
Sent: October 26, 20111:56 PM 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: Peruri, Halyna N. (ENERGY) 
Subject: RE: Questions 

I have some draft responses w Rick for review. 
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From: Kovesfalvi, Sylvia (ENERGY) 
Sent: October 26, 201111:54 AM 
To: King, Ryan (ENERGY) 

· Cc: P(l]un, Halyna N. (ENERGY) 
Subject: Fw: Questions 

~i ryan- wanted to give you a heads up on this. We will use the message/decision tree to draft responses as much as 
possible. But I'm in a mtg now and didn't want to hold this up ... 

Sent from my BlackBerry Wireless Handheld 

,_, _____________________________ _ 
From: Block, Andrew (ENERGY) 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Dunn, Ryan (ENERGY). 
Sent: Wed Oct 26 11:10:19 2011 
Subject: Questions 

As discussed with Rula, Can we have answers drawn up to the attached? Will need legal input as well. 

Thanks, 

Andrew 

Andrew Block I Senior Communications Advisor & Press Secretary I Minister of Energy I 0:416.327.6747 I M: 
416.276.0511 I andrew.block@ontario.ca 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 26, 2011 5:59 PM 

To: 
Subject: 

Gerard, Paul (ENERGY); King, Ryan (ENERGY) 
RE: Greenfield South Q-and-As 

Attachments: Greenfield South- QA- Oct26(estdp-wlegal) (2)- PG.doc 

Jfa{yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

----·-------· 
From: Gerard, Paul (ENERGY) 
Sent: October 26, 2011 5:57PM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Q-and-As 

I'll make a note of that, too. 

From: King, Ryan (ENERGY) 
Sent: 26-0ct-1117:54 
To: Gerard, Paul (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: Re: Greenfield South Q-and-As 

I should add that the siting question is very contentious. We may not want to hint at any1hing here. 

From: Gerard, Paul (ENERGY) 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Sent: Wed Oct 26 17:50:50 2011 
Subject: RE: Greenfield South Q-and-As 

Thanks Ryan. 
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From: King, Ryan (ENERGY) 
Sent: 26-0ct-1117:50 

. To: Gerard, Paul (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: Re: Greenfield South Q-and-As 

Looks ok. 

From: Gerard, Paul (ENERGY) 
To: King, Ryan (ENERGY); Perun, Halyna N. (ENERGY) 
Sent: Wed Oct 26 17:41:15 2011 
Subject: Greenfield South Q-and-As 

Ryan and Halyna, 

Please can you look at this document incorporating the changes. Once you've finished I'll forward it to the MO tonight for 
review. 

Ryan, at the very end of the document there is a half-finished line: 

In October, 2011, the Minister of Energy wrote to the OPA asking them to begin discussions with Eastern Power to 

l"m looking around to see if I can find the appropriate comments to finish the sentence but perhaps you might already 
have the information. 

Thanks, 

Paul. 

Paul Gerard 
& 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 26, 2011 6:11 PM 

To: 
Subject: 

Gerard, Paul (ENERGY); King, Ryan (ENERGY) 
RE: Greenfield South Q-and-As 

Thanks Paul- could you please send us what you send to MO? 

Jfa.Eyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person{s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Gerard, Paul (ENERGY) 
Sent: October 26, 2011 6:09 PM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Q-and-As 

Thanks for your help. 

I'm sending this to the MO now. 

From: King, Ryan (ENERGY) 
Sent: 26-0ct-11 18:09 
To: Gerard, Paul (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: Re: Greenfield South Q-and-As 

Yes 

From: Gerard, Paul (ENERGY) 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Sent: Wed Oct 26 18:04:13 2011 
Subject: RE: Greenfield South Q-and-As 
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Ryan, 

Are you comfortable saying: 

I am hopeful that the OPA's discussions about relocation will result in a successful resolution. 

From: Perun, Halyna N. (ENERGY) 
Sent: 26-0ct-1117:59 
To: Gerard, Paul (ENERGY); King, Ryan (ENERGY) 
Subject: RE: Greenfield South Q-and-As 

Jfa{y!Ul 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Gerard, Paul (ENERGY) 
Sent: October 26, 2011 5:57 PM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Q-and-As 

I'll make a note of that, too. 

From: King, Ryan (ENERGY) 
Sent: 26-0ct-1117:54 
To: Gerard, Paul (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: Re: Greenfield South Q-and-As 

I should add that the siting question is very contentious. We may not want to hint at anything here. 

From: Gerard, Paul (ENERGY) 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
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Sent: Wed Oct 26 17:50:50 2011 
Subject: RE: Greenfield South Q·and·As 

Thanks Ryan. 

From: King, Ryan (ENERGY) 
Sent: 26-0ct-1117:50 
To: Gerard, Paul (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: Re: Greenfield South Q-and-As 

Looks ok. 

--·····---·---·---···----·-·-·--···-----···---·--·-------·-·-------·-······-·-······-·-··----
From: Gerard, Paul (ENERGY) 
To: King, Ryan (ENERGY); Perun, Halyna N. (ENERGY) 
Sent: Wed Oct 26 17:41:15 2011 
Subject: Greenfield South Q-and-As 

Ryan and Halyna, 

Please can you look at this document incorporating the changes. Once you've finished I'll forward it to the MO tonight for 
review. 

Ryan, at the very end of the document there is a half-finished line: 

In October, 2011, the Minister of Energy wrote to the OPA asking them to begin discussions with Eastern Power to 

I'm looking around to see if I can find the appropriate comments to finish the sentence but perhaps you might already 
have the information. 

Thanks, 

Paul. 

Paul Gerard 
Ministry of Energy & 
Ministry of Infrastructure 
Paui.Gerard®ontario.ca 
416-327-7226 
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Perun, Halyna N. (ENERGY) 
""""" 
From: 
Sent: 

Gerard, Paul (ENERGY) 
October 26, 2011 6:11 PM 

To: 
Subject: 

Perun, Halyna N. (ENERGY); King, Ryan (ENERGY) 
RE: Greenfield South Q-and-As 

I will indeed. -

From: Perun, Halyna N. (ENERGY) 
Sent: 26-0ct-11 18:11 
To: Gerard, Paul (ENERGY); King, Ryan (ENERGY) 
Subject: RE: Greenfield South Q-and-As 

Thanks Paul- could you please send us what you send to MO? 

1fafyllil 

Halyna N. Perun 
NDirector· 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416} 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person{s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments_ Thank you. · 

------~-------··-.------------------·--·--· 

From: Gerard, Paul (ENERGY) 
Sent: October 26, 2011 6:09 PM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Q-and-As 

Thanks for your help. 

I'm sending this to the MO now. 

-----------
From: King, Ryan (ENERGY) 
Sent: 26-0ct-11 18:09 
To: Gerard, Paul (ENERGY) 

----------------

Cc: Perun, Halyna N. (ENERGY) 
Subject: Re: Greenfield South Q-and-As 

Yes 

-------- __________ ,. _____ _ 
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From: Gerard, Paul (ENERGY) 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Sent: Wed Oct 26 18:04:13 2011 
Subject: RE: Greenfield South Q-and-As 

Ryan, 

Are you comfortable saying: 

I am hopeful that the OPA's discussions about relocation will result in a successful resolution. 

From: Perun, Halyna N. (ENERGY) 
Sent: 26-0ct-1117:59 
To: Gerard, Paul (ENERGY); King, Ryan (ENERGY) 
Subject: RE: Greenfield South Q-and-As 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 

. BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 

·'-·-~-···-"·-----".-" 

This communicatlon may be solicitor/client privileged and contain confidential information intended only for the perso"n(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Gerard, Paul (ENERGY) 
Sent: October 26, 2011 5:57 PM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Q-and-As 

I'll make a note of that, too. 

From: King, Ryan (ENERGY) 
·Sent: 26-0ct-1117:54 
To: Gerarp, Paul (ENERGY) 

-··-·-""••- ,_,. ___ ., __ ,._,_ . .,_, __ r->-····-··"••"" __ ,_,_,,_ .. , 
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Cc: Perur,rHalyna N. (ENERGY) 
Subject: Re: Greenfield South Q-and-As 

I should add that the siting question is very contentious. We may not want to liint at anything here. 

From: Geran:j, Paul (ENERGY) 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 

-------·---------·-·--

Sent: Wed Oct 26 17:50:50 2011 
Subject: RE: Greenfield South Q-and-As 

Thanks Ryan. 

----·--·--------------
From: King, Ryan (ENERGY) 
Sent: 26-0ct-1117:50 
To: Gerard, Paul (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: Re: Greenfield South Q-and-As 

Looks ok. 

From: Gerard, Paul (ENERGY) 
To: King, Ryan (ENERGY); Perun, Halyna N. (ENERGY) 
Sent: Wed Oct 26 17:41:15 2011 
Subject: Greenfield South Q-and-As 

Ryan and Halyna, 

----·------

----·-----·--·---.. --

Please can you look at this document incorporating the changes. Once you've finished I'll forward it to the MO tonight for 
review. 

Ryan, at the very end of the document there is a half-finished line: 

In October, 2011, ihe Minister of Energy wrote to the OPA asking them to begin discussions with Eastern Power to 

I'm looking around to see if I can find the appropriate comments to finish the sentence but perhaps you might already 
have the information. 

Thanks, 

Paul. 

Paul Gerard 
Ministry of Energy & 
Ministry of Infrastructure 
Paul.Gerard@ontario.ca 
416-327·7226 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Hello Andrew, 

Gerard, Paul (ENERGY) 
October 26, 2011 6:19 PM 
Block, Andrew (ENERGY) 
Dunn, Ryan (ENERGY); Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY); Morton, 
Robert (ENERGY); King, Ryan (ENERGY); Perun, Halyna N. (ENERGY) 
Greenfield South Q-and-As 
Greenfield South- QA- Oct26(estdp-wlegal) (2)- PGv2.doc 

Here are the Q-and-As for the Greenfield South plant. They have been reviewed by policy and legal. 

Paul. 

Paul Gerard 
Ministry of Energy & 
Ministry of Infrastructure 
Paul.Gerard@ontario.ca 
416-327-7226 
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Greenfield South Power Plant 
KM/QA 
Draft One- October 26, 2011 (2:30pm). With revisions (6:15 p.m.)-

KEY MESSAGES 

.I • The Ontario government is committed to having discussions about 
relocating the plant. The government will work with Eastern Power to 
find a new suitable location. 

I • We have asked the OPA to begin discussions with Eastern Power in 
hopes of finding a successful resolution. 

We cannot provide more detail at this time. 

QUESTIONS AND ANSWERS 

STATUS 

=-.lf:Yr:J''-"'-"-f'ilr;,~"liFI!f_ltlis::f>l_"f..~.?:-"'r:JFI!;;!f"."~"~"Fitlfl!Ji<l!J:!jVIly-_i,;_:,--<-- Formatted: s•tkethrnugh 
work proceeding if the plant is being moved? ·· ... ·. Formatted: Bullets and Numbering 

···1 Formatted: Font: 12 pt, Bold, Font color: Plum ] 

iJ'AE3:fi~~_El§ _!<J__ ta J5~ _i_ E;_ !() I_Rjii a_te_ g!s_s.,.,si()flS:"'ilfl:l§!>~Ffl::F'--9\'J<J_F, _ 1ft/_ e ____________ { Fo,matted: st,lkethrnugh J 
Rave-eske€1-#!e-GPA-!e--130§ifH!isstlssien with Eastern Power-ifl--HeF>es-eHif!Eiiflg 
a--stJGGessful-feseiB!ierr. 

Formatted: Font: 12 pt, Strikethrough )-aFFrBeeefBI-loo!4Ae-GPA's cjiscussiens-al:let!Hfjlese!ieRoWi!!--§ive the proeooefll _____ _ 
aause to step sonslrus!lefu8li>.•g Jbo gropRreot pay§e" is n9t QFWI;:f!WI<w~rg §u! ___ J;;::--
BISB--i&-slif!iflfJ-iflle--mere risk e>:pesure-fBF-E!ffi4-slren§ly-pr-efef--'N-hai-wi3s-there \\::-:· 

Formatted: Strikethrough 

beft>re--ee-sa;«-'1--am-heoaful tF!at-tf1e--GPA!s-EiiseBssiens-abeC!t--feleeatien-wil~l3e \ ··~·.: 
suseessful"---eF-SOmethiREt-like-\ha!J \ ·.: 
I am hopeful that the OPA's discus~fo-ns-abc)ut-reiocatfon-wifres-uifin_a ________________ \ \. 

successful resolution. -....._:··. 

Why don't you stop construction while discussions are ongoing? ·. 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asl(ed the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

When did construction start? 

Formatted: Font: 12 pt, Strikethrough 

Formatted: Strikethrough 
', 

Formatted: Font: 12 pt, Strikethrough 
·. 

Formatted: Font: 12 pt, Strll(ethrough, 
'<, Highlight 

Formatted: Strikethrough 

Formatted: Font: 12 pt, Strikethrough 

~ 

I 

I 

Construction started in .J~!Y. May_ ?Q1L __________________________________________ ~------------------ ---------·( ro..matted: stnkethrnugh ) 

I ;VIIA_e_A:""!~ Why hasn't (;()(l~tr1J<:ti()ll_~t()!lPed~_ Will you issue a stop-order? _______ ---i Fo,matted: Strlkethmugh ) 
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if.R'!:"!lf?.I_S!£lP .. ~El_n_e~-~-5;113:ifli!i[l\~ .. EI!s_Gt!S_Si~'-'s_;:li})l_i'O§~\~.F!'I:f-:9.~F-__ \'f.~.--.-------fF~'m;;tted:Stciketh~··- --) 
F\ave-askeEI-Itle-GPA-te-be§iA-Eiiss~ssien-wilA-!;;asteFR-I"ewer-in-Reees-ef-findin§ 
&£~GGessfBI-fese!Biierr. 

I am-Reeerui-1Aal4Ae-GF;!J¥s-8ie~ssiens-abe~t-releGalien-wilkiive-!Ae_uuu-~.;;:: :··{ Fo,matted: Font: (De~ult) Anal, --------_] 
greaenent-affil!lB-tB-S!eF>=OOmHF~Gl!en,fsee-a_beve-GemmeAfl _________________ u _______ -----, ··!:-. · 
I am hopeful that the OPA's discussions-about relocation will result in a '\·.\:-
successful resolution. i:,\\ 
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What if Eastern Power does not agree to discussions and continues 
construction? 

It is premature to speculate at this time.. We hope to find a resolution. 

Will you issue a stop-order? 

It is premature to speculate at this time. 

J·~~~~~-r;;~~·e<~_t_o __ st_op __ t_h_e:-t>_Hil<lifl!l:"f'lt!lio;_[l,~nf? Will it require __ .-----fFO~atleiliStr!k~thro~ ~ 

,=[-A_e_![rs_~_st<lP.X!<l.ll.e_e~J<<l_i_s_tQ.lll.iJi?:t€:-flisg!J§_S)Q~[]E;le_r!l_J"~'A'<lr,_ 1P{e ____ _..-···{ ro,m~tted' Srrll<ethco;gh J 
Aflve-askeEI-the OPI\ te-98§iA-tlisSHssieFI-With-EasteFR-P-ewer-in-hopes of finding 
&SllooessfHI--roseMieer. 
At this time. we are seeking to negotiate an alternate location for the plant. 

But if talks break down, is legislation an option? 

¥-es,aFl-Ast-Betild ensure all-aelivily-is-slef.lf3e9 at the our-r-Bfll-leeatioR-While 
Bllematives ar-e-Bisot100e<h 

. ~lure to Sfleot!late at this time., 

[~Jete: best to delete entirely. but if theFe-is--Heed to address this. oleaso use the 
fol!Bwifla;l-Yes, we could propose legislation that would, if passed, ensure all 
activity is stopped at the current location. 

It is premature to speculate at this time. 

The first step we need to lake is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion!> with Eastern Power in hopes of finding 

·a successful resolution-;--#-is-aremak:lfeje-saeet!la-te-fuHRer-:: _______________________________________ 1 Formatted: Strikethrough ] 

NEGOT/A TIONS 

... ~?.~~~-~J~!':~~?._i_*?_~-~-~~~!1-~~-+~!~~-~!'!! __ ·~·~-·~~~-~-9-~-~~-~-~~~--------·-----------------fFO~~~--St~Htethrn~ ) 
disGHSSiens+ 
What stage are discussions at with the company? Have you personally 
spoken to them? 

!/',1 e_ -~[]:~e __ aE;i<e_d:-\tl<l _Q _P/', -~~-_bf)g i 11. {j )s_GLj s.~ i ~E':"'! \h __ I:;a_s!fl~-fl'IV<lf. in_ _h(3~flS::OI. ________ .. -- -· {fu;;;,,;tted,Sori<eth ro-;;oh ) 
fiREiiA§-&St!GGeSSftil--roseMiefh . 
I have asked the OPA, as the contract holder, to begin discussions. 

For internal use only- do not disiribute 
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Who is negotiating with the company on behalf of the province? Is it the 
OPA? 

,'f:e_s, __ 1A1 ~ _ [l_B'J~ _ [JSI<f)fl_.,tl:l_e _ Qf'/', _ t() _ b_eJJ!R.jJ£>flci~i."'.A~.sJ(Jf-Frf'-EJY'€lr:1FI:fl.eJ3()5 ___ ... --·{ Focmatted• St<iketh<O"gh ) 

ef.!iRfliA§-a-<;l>GGGSSfUI-r-eseltfHeA, 
I have asked OPA. as the contract holder. to begin discussions. 

_-_Will Eastern Power be the company to build the relocated plant? _J?.l?.. ______ ~_-_------{F~-~~atted: Bullets and Numberlng ] 

you have assuranc~s from them on that? ------i Formatted: Font: 12 pt, Bold, Font color. Plum ) 

;lil_e_firs.\.s!~{l::'N.():l'l_e_e<H<>:tal<~_[s_!()_[~!l!fll":"'::l?.f31,J£>Si()~t_I)_E;[J£>te.I'Fl::F'-e""'.r~------··"··{ Focmatted' Striketh,.;;;oh·- ----) 

Aave-ask-efl-tAe-GI"A-lG-Be§iA-flissYssieR-WitA EasteFA-P-eweF-ifl-flepes-ef-lifl8ifl§ 
a-sYeeessfbll-reseiYHGR. 
As I have said, discussions are onooinq and it would be premature to discuss 
specifics at this point. 
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P~_:t9.~.h~_'!~~-~~~-':!-~~~~-~~~~-~~~~~R .................. _____________________________ .. ---{F~;;;~: StrikethrOugh -- --- --~ 

The-liFSt-slefl-We-AeeEI-Ie-talm is to iniw.te-EliseHSSioAS-Witfl-EasteFA-P-oweF.-Wo 
have-askeEI-!Ae-GAA-Io-Be§in disoussioR-Wil!HiasleFA-P-oweF-iR-hofles-ot'-lindin§ 
a-st~seessfui-Fesoltition., 

Will you put,ttl"::f"l()~li<)fl this b_a_cf<_()[Jt_l()_l!lf1cl!!(? _________________________________________ .-----{ Focmatted: Stclkethrn~gh J 

iEJ:!El:-!ir~_t_~t~P..\\'~D!?!l.'!.!~.\gJ,~.lS_\~.l~J!!?.\~_§l?!?!-!~.~j~fl~:f=--;;!~_l'l'l:f'~~'-'f{e ____ /---i Focmatted: Stclkethrnugh ) 
have--askeEl-the-GAA-Io-Be§ifH!isc-HSSion with EasleFA-P-oweHR-ho[les-oJCfinEiin§ 
a-st~eeessful-fesoiH!ion., · 
We are seeking an alternate location with the proponent of the current site. 

COST 

Isn't the price going up as long as construction continues? 

Eastern Power's cost inourmd to dates and other issues will be considered in 
ongoing discussions. 

How much is it going to cost to ... ~~- relocate ~h~!?.P.1~~~1 _____ : __________________ ~------------{ Formatted: strikethrough ) 

.l§~Cflf:'--;;~1\'El(s __ o()Sts anEl-otAer issues Jfle_u~re_d_\()_9_g_\~J!:!?.~fl~~~~---------/ -{f'~;.;,,t.~d: st;lk~t;,;.,~gh J 
DA§Difl§ discussions-, 

I've asked the OPA to begin discussions with the proponent on a potential _____________ /·{Focmatted: Font: Not Bold · -·-- ·---] 

relocation of this project I'm hopeful that this will be resolved fairly and in the 
best interests of all involved. 

How much would it have cost to mov13 the plant when the intent to relocate 
was first announced in late September, 2011? 

Eastern Power's cqst-iRGUfFod to dates and other issues will be considered in 
ongoing discussions. 

Is the company ,Gf>_Rt_i_n_!li_A_!)_t_o __ b_uii<!-1<>:-I"Y. just trying t()_g!lt_<J>;.rn_u_c_h__a,;_tll!ll/ ___ ... ---F~;:-.;,-,ti~d;,;t;,k~th;;;~,h } 

can from a settlement? 

Will the cost be made public knowledge at some time? 

For Internal use only- do not distribute 
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Our government is committed to conducting business in an open and transparent 
manner. 

What we can say publicly will be determined by the terms of the agreement that 
is reached with Eastern Power. 
WAal-we-saA-Say..publiely..will-9e..fleteff11iflee-by..tlle-torms of \he-agreemeRl-we 
fWGA-wi!h Eastern Power. 

We can betler answer this question once negotiations have been completed. 

How long do you expect negotiations to take and how much will this cost 
taxpayers? 

J?.~t.IS.S~I'l.~'7.!l!"!J'l!l.c"F!~"@·~-~!;Oit.ltlo.A,. ................................... -······{ Fo,matted: Strikethrough ) 

It is premature to speculate about costs at this stage. 

RELOCATION 

What are the alternative locations being considered? 

It is premature to speculate at this time. Negotiations are ongoing.~x 

Will it be in Mississauga? 

It is premature to speculate at this time. Negotiations are ongoing.***"* 

Why not build the natural gas plant in Nanticoke instead? They've indicated 
they're a willing host community. 

It is premature to speculate at this time. Negotiations are ongoinq.::r.fle-si!es 
af8A'-I~fl\eFGAaR!JWBie.-'f.fle..wes! GTA reqHifes.afitli-liBAal-f3oweF-OaPaei!y-for 
leeal-reliabili!y.-Greeflliei&Seu!R-is-)3art ef !he-sei<MIElFh-IA-afitlilieA to !his pleAt, 
tf!e-Gl"A-is-alse-leekifl§-0\ \ransmi55iefl-€lpt\eFl5-feHF!e-West-GTA-wfl\eh-weHitl 
srlfl§-in{lawer-lreFA-€1\ReF{l8A\s-ef..tfle..j3re¥1flGB;-iflelutlin§-Nan!iseke. 
Forlntemal use only- do not distribute 
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Will the public be consulted? 

Yes. 

LOCAL SUPPLY AND RELIABILITY 

=-.. \'\fii_I_ ,-e I{)_Gfllffl!l_ !(oj i!) Jl Ia_ A_! je<3_13 a r_d i~§_i:fl<>'IJ<>F:"llf'f>ly'UV_i_U_ t_hi,; ___________ ~>---·-{_F<,,m,tted' Stril<eth;o;;gh ---=:J 
jeopardize power supply in the area?,.. _________________________________________________________ _.-. .. ~-··( Formatted: Bullets and Numbering ) 

·---.• :· Formatted: Font 12 pt, Bold, Font_~olor: Plum 

· Formatted: Font color: Plum · 
We are in an excellent supply situation in Ontario. The OPA will examine what __________ {i~;"'~tted' Font 12 pt- ) 
options are available including transmission options to ensure reliability over the 
ldng-term. 

)'I~{)_R_~":f<'lt>(lfl:li_G_R_:-:<i"l~<>:i>_.,;j_<J±i:l_S::<>_f_!h_i_Sj>l."lliJ ________________________ __.--··{ Focmotted' Stdkethcough ) 

J-1--is.premarure to spesYiate-at-!l'li&-time,., 

How delayed will this plant be now and do we have enough power in the 
interim to meet demand? 
P~~-~--~~-~-~-h~!?.l:IJI_~ __ !?_l:JJ?~~Y.!~-~~~-~~-<:J~~~-f!_l~---------------------------------------------i Formatted_: Strikethrough ~ 

As I have said. discussions are ongoing and it would be premature to discuss 
specifics at this point. 
We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available. including transmission options. to ensure reliability over the 
lonq-temi. 
¥e&;--.'Beb'Bf: 

::r-fle-Greenliele-SeYtFi--plant-was-net-intended-te-Bperata-senliHuously.lt-was 
desigRed--t<J-sornploment-BuF-baseleafl-sblppty.afld-Bper-ate-of!ly-when-eleG!rjsity 
5b!ppiy-is-ReeEleEI,-dYfiflg--p8Fieds of higheF-demaf!d-Bnd to impF8\18--lhe--Feliability 
el-sY(3ply to lhe-leeal community, 

+he-plant will net bo-saUed-BR-lo--rYA--at-e!i'leHimes-, 

How often will the new plant operate? 
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ACtual operation of tl;e-an alternate nalt!Fal-§a&-plant will depend on several 
factors including weather, local system conditions. demands on the electricity 
system and availability of other sources of power. 

Gr-eeAfieJEI-was-B*f>eeleEI-le-e~erate abeill-lQo/, te q5% ei-!Ae-time: Natural gas 
J'llaAls-sHflFJament~eweF-fr-eFIHllller--seuroo&-el-&tiJ'lf'ly-iABlt!Eiiflg-AueleaF,-WateF; 
winEI-enEI-seiaf-aAEi-£u~J3efl-lesal-feliaeility. 

So we· know for sure it will be a gas plant- and (JOt additional transmission 
or other resources, such as renewable energy and conservation- that will 
replace this plant? · 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available including transmission options to ensure reliability over the 
long-term. · 
+Ae-GP-A-will--13&-el<Flleriri§-S~A&.c 

+lie-Greenfielfl-plant-wa&-intenfled-te-eper.ate-only-Eluring-times-when-ft-was 
needea-when-EiemanEI--is-high-ana-£Hpply-lrem-hydHJ,Wind,solar--ana-nuelear--is 
RO!-eABH§h,-eF-W!ieA-AeeElefl-ler-lesal-reliability. 

Nalb!Fai-§a&fliaR!s-saA-IJ&GGmreilefl-8flEi--Felie8-efl-le-Flr-evi88-SHf'F'Iy-wfl8fl-lt~s 
ReeE!eEl.Na!t~fal-§a&-eeffijliemeAl&-the-SHFlFliy-IFem-reABwaflle-resoorse&-llke 
wine-anEI--selar. 

What about the transmission solution? When the Oakville plant was 
cancelled you said a transmission solution can ensure the area will have 
enough electricity. 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available including transmission options to ensure reliability over the 
long-term. 
+he-Greenfiele-Seulh~lant-wen't-eper-ete-eentinuet~sly.-H-is-Eiesignee-te-eper.ate 
enly-when electrieil)I-St!FlJ'Iy-is-AeeE!eEl,-Buf!R~erieEI-s-ef.-Ai§f10HiemaREI-enEI--Ier 
lesa l-rellebili\>f.-+Ais-wl11--iffiJ3reve-the-reHaai I i ty ef SUJ3J3Iy-te-the-leeai--eemmt!flily 
ana-te-the-lar-§er-eleetrieity system. 

ln-aEIEiitien-te-this-smaii-J3laAt;-a-lransmissien-seMie·n-is-alse-reEjuireEI--te-help 
maintain-a-r-elia81e-anEi-£es~r-e-s~p~ly-ef-elestFisity-in-the-Galwille,MississaH§a 
anEI--Ihe-west G+A. ReinfaFB8FF18A!-ei-!Ae-bbilk-tF8flSFRissie~ 
G+J\, ~artieldlariy-ifl-IAe-Milten area, is alse still reEjtlifeEI. 

Will a natural gas plant be built in the Kitchener-Waterloo-Cambridge' 
Guelph area? · 

For Internal use only-do not distribute 
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As indicated in the Long-Term Energy Plan the procurement of a natural gas 
plant in the Kitchener-Waterloo-Cambridge area is necessary. · 

The Kitchener-Waterloo-Cambridge area is a major automotive and high-tech 
centre and is experiencing rapid population and economic growth. Peak demand 
has been increasing at a rate double the provincial average. The region is host to 
several data centres that require a reliable power supply. 

How many natural gas plants are !!Jere already operating in the GTA? 

There are four major plants: 

• The 550-megawatt Portlands Energy Centre near downtown Toronto 
• The 87 4-megawatt Goreway Station in Brampton 
• The 683-megawatt Halton Hills Generating Station 
• A 117-megawatt cogeneration plant at the Toronto International Airport in 

Mississauga 

In addition there are a number of smaller natural gas generating plants operating 
in industry, and in commercial and institutional complexes, including universities 
and hospitals, including: 

• A 68-megawatt facility at the Ottawa Health Sciences Centre 
• A 6.6-megawatt facility at Brock University in St. Catherines 
• A 2.3-megawatt district energy facility at Durham College in Oshawa 
• A 12-megawatt cogeneration facility in London 
• A 5-megawatt cogeneration facility in Sudburv 
• A 6.7-megawatt cogeneration facility at Sudbury hospital 

WHAT RELOCA TJNG GREENFIELD MEANS FOR OTHER PROJECTS 

Are there other power projects set to break ground that you may 
reconsider? 

I ;;;:~~~:u~a~:_a_n_d_l~c-ati~n-~s~:~i~~I~~u·e-~~~-i·s-~~t·a·p~lic~~le.t~-~n·y-~t~:r:::::=:;:J :::::::: ::::= :~ :. SOikethrough ! 
Formatted: Strikethrough 

You said that about Mississauga, after you· cancelled Oakville. How can we 
trust that you won't cave to pressure the next time? 

Like any other business, energy partners work together to respond to changing 
conditions. 
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QYF-iFIIBHtieR-i&-le-seek-a-sldilaGie-Bilema!B-IeGalien-fer-tt.le-GFeenfJelfi-SB\;\R ___________ ... ·· ( Focmatted: Font 12 pt, strik~through I 
plaAI.--+Rere-15-AG-FGa&en-le-\Fy-af!fi-jldl<laElese-tt.lis-sase-willl-e!FieH!ener-alioo 
wejeelien&. 
€neF§Y-fleeas-are-alfeeleEi-13y-B-varie(y-af-feeleFs-sHeFI as tF!e eeeAemy,wea!t.leF, 
im~FeVifi§-GAeF§Y-Gffieieney-slenEiafEI&,-Ct&. 

GHf--Cner-§Yi3laARef5-Will-GeF!IIAide-le-GansiEieF-!Rese-feeler-s-ever-time-eR-C-Bse-9y
Gase-basi5-ln-the-Gente-><t-ef-the-~mvinee'£-eurrent-and-fldtuFe-Reees. 
This is a case and location-specific issue and is not applicable to any other issue 

Communities object to wind power,~~~II~~~~-~ yet you won't __________ .. --- Formatted: strikEthrough 

budge. ,:T~i":i":iR."::S""!>I'I~::ll"&.:P.I_af.>I:-'>"I'I":E!IIe_~:i_R_li1":P.<l§"l_l!,v_o __ y"_""": . .I!:ill! ... _ .. ...- Fonnatted: SOikethrough 
is two gas plants you have can·celled. Why the double-standard? 

.{~!!fl'l"claJol~?:J;;HX-Ffl"!~!f'~t3:f\E!(3_d_-:f!30f1[q_f3!?.~§!3~,_ "~~---···-------···· -[F;;;.,.tted; SUI~;gh I . 
immeEiia!e-Eievelef!menl-amHAEI-IR&fllaFl!.--+Aere-is-Ae-reasen te tr1 aAEI 
ju*teeese-ttlis-ease-wiiFI-etfletQener-atien-GFGjeetiens. 
The government has heard the community's concerns about this plant 
proceeding as originally planned prompting our intention to relocate the plant 
There is no reason Ia try and juxtapose this case with other generation projects. 

Does this speak to a need to have a more independent, arms-length 
process? 

This is a case and location-specific issue and is not appliCable to any other issue. ___ ... -···! Fonnatted: Font 12 pt J 
We will continue to work collaboralively with all parties involved. 
+her-a-is-aiFea8y-a-Figer-eus,arms-leAglh-apprBvals-~H,Gess-in-plaee-ineluEiing 
mooieipal-a~~revals, aA-eRVir-eFiffiGAtBI mview ~FOeess aAEI-Gertilisate ef 
Ati~r.flVDI, 

Will you reconsider new gas set-backs or a new siting process for plants of 
any kind? 
~We are investigating how siting is dealt with in other Jurisdictions but are still _____ ... -··! Fonnatted: Font Not Bold I 
in the preliminary research stage. (Note: This is contentious and we might not 
want to say anything here.) ..... ------------------------------------------ .. ·--------------------------------------[ Formatted: Font: Not Bald 

What is the status of negotiations with TransCanada over the cancellation 
of the Oakville plant? 

We are in discussions with TransCanada, and do not have an update at this time. 
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GENERAL BACKGROUND 

• Greenfield South !3enerating Station is a 2/lO-megawatt combined cycle natural gas 
plant located in the City of Mississauga on a 4.5 hectare property at 2315 Loreland 
Avenue. The plant will occupy roughly 2 hectares of the property. Part of the 
property will be dedicated to the city as a park. 

I • The plant is, 700 metres from the Trillium Health Centre and 1.1 km from the nearest 
school (lsna Elementary School). The nearest block of homes is about 250 metres 
south of the site. 

• The plant was selected in the Ministry of Energy Clean Energy Supply competition in 
2005 and holds a contract with the Ontario Power Authority (OPA). 

• The plant's original planned commercial operation date was 2009. 

• Approval delays resulting from City of Mississauga opposition to the project at the 
environmental approval and building permitting stages harmed the economic viability 
of the project. The contnect between Greenfield South Power Corporation and the 
OPA was renegotiated, and the commercial operation date has been extended to 
the third quarter of 2014. 

• The project obtained zoning approval in 2007 and environmental approval in 2008. 

• The OPA was advised on May 31, 2011 that the company has received its building 
permit for the plant. The company is moving equipment to the site, and excavation 
and foundation work is expected·to start in early July. 

• The site is located in a predominantly industrial area. It is bounded by a 
railway line, a transmission corridor and the Queen Elizabeth Way. 

• The Ontario Municipal Board reviewed municipal planning and zoning and 
determined that the site was properly zoned and suitable for this type of 

. electricity generation facility. 

• In October, 2011, the Minister of Energy wrote to the OPA asking them to 
begin discussions with Eastern Power to find an alternate location for the 
Greenfield South Plant. 

Note: 

------ · {Formatted: Bullets c:nd Number!~g ) 

In April 2005 Eastern Power was awarded contracts for two 280 MW natural gas . 
plants - one for Greenfield South and one for Greenfield North (Hurontario St. 
north of Derry Road). In August 2005 Greenfield North contract terminated under 
a mutual agreement between the OPA and Eastern Power because Eastern 
Power was not able to obtain financing. The Greenfield South contract remained 
in place. At the time, Eastern Power said it preferred the Greenfield South site 
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because it was better for natural gas supply and electrical connection and· the 
area was zoned for industrial activity, including power generation. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
October 27, 2011 9:52AM 
Silva, Joseph (ENERGY) 
Fw: Greenfield South 0-and-As 

Attachments: Greenfield South- OA- Oct26(estdp-wlegal) (2)- PGv2.doc 

My apologies as missed that you weren't included on this- would have sent this to you last evening 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Gerard, Paul (ENERGY) 
To: Block, Andrew (ENERGY) 
Cc: DuQn, Ryan (ENERGY); Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY); Morton, Robert (ENERGY); King, 
Ryan (ENERGY); Perun, Halyna N. (ENERGY) 
Sent: Wed Oct 26 18:18:51 2011 
Subject: Greenfield South Q-and-As 

Hello Andrew, 

Here are the 0-and-As for the Greenfield South plant. They have been reviewed by policy and legal. 

Paul. 

Paul Gerard 
Ministry of Energy & 
Ministry of Infrastructure 
Paui.Gerard@ontario.ca 
416-327-7226 
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Greenfield South Power Plant 
KM/QA 
Draft One- October 26,2011 (2:30pm). With revisions (6:15p.m.) 

KEY MESSAGES 

I • The Ontario government is committed to having discussions about 
relocating the plant. The government will work with Eastern Power to 
find a new suitable location. 

I • We have asked the OPA to begin discussions with Eastern Power in 
hopes of finding a successful resolution. 

We cannot provide more detail at this time. 

QUESTIONS AND ANSWERS 

STATUS 

: ....... JfcY{}":c"ffa:R>i<>Gl!tin!! .til iS l'.iaflt;4N llY . i.s {; 0 n!itfuGti<>":""Ati A uifl§'? ~\'\lh )I .is. +; . . ·: · · Focmatted' Stcikethrnugh 

work proceeding if the p(ant is being moved? · Formatted: Bullets and Numbering 

·-1 Formatted: Font: 12 pt, Bold, Font color: Plum I 

.ff!e fjFs.t ~t~f':"'&:R88cJ t() tal<~ i.s. t(). initiate {jis,BI,J()Siens. 'tli.th. E;a~tf!FF1. fe'I/~F. . .'I'J.e . 
f!ave asked the-GPA-te-bO!JiR disoussien with EasteFR-P-eweF in hopes of findifl§ 
a-s~:~ccessful resok:ffieFr. 

..-- j Formatted: Strikethrough ) 

I arn hoeelul-tRaHfi&GPA's disoussien&a!Jet!t-Feleoatiefl.Will-§ive the eFOaGnent .,· 
-eaHse to sloftGBAS-trustie~sf.ve-.. tl~i:::c:n:::nt ~~LJ:e" is r,e~ C?!_·: :::·.v~~t-.!a;:¢-9~ _ -~;·;-. 
al.se-8-s~G-H::!-e-~~r-e-Rsk-exBOSBFe-8-F-Gfl.lA---sif.&..'i~'"l.ffiffi-F-'A41at-v.ras-i:l:re-re .. ··-:-. 
bef-&F9-0F-SBV: ''J-am-RGGefHJ-t-R-at-i-RB-Gfd-A~-8i-S&JSSfGFlS-2bO!::.~-feiBGa-t:i0RA.\,1{-H-be \ -,· 
s~:~eeese+tJ!" or scmet:l=Hi*i !i~Ra-t-t _____ _ ... . .. 

Why don't you stop construction while discussions are ongoing? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion with Eastern Power in hopes of finding 
a successful resolution. 

When did construction start? 

Formatted: Font: 12 pt, Strikethrough 

Formatted: Strikethrough 

Formatted: Font: 12 pt, Strikethrough 

Formatted: Strikethrough 

Formatted: Font: 12 pt, Strikethrough 

Formatted: Font: 12 pt, Strikethrough, 
Highlight 

Formatted: Strikethrough 

Formatted: Font: 12 pt, Strikethrough 

Construction started inb!Y. May 21J.1L ............................................................... · ( Focmatted' Stclkethrnugh ) 

}AIIl~Why hasn't Cl)(l()tructi()J1.~11)jlped?. Will you issue a stop-order? 
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.+fl~t<3~813~:-1<34_~iliate_dis_c~s_si(3~-a~leffi:f-,el'l<!r,_We ___ _ -· { F~nnatteci; Strlkethro~h- ---~ 

have-asked-the OPA te-Ge§iri-E!iseHssieR-With-€astem-PGwer-iA-AeJ3es-el-fiAEiiA§ 
a-sCJGS85slul-reseiHlierr. 

-----cl-am-flepeltli-!Aa!,!A&;GPA!s.--GissHSSiBAS-ai3et!l-relesaliGA-wiJ4!iv&-the · ... 
-· ···f.· 

-eFBGGReAt-aaHSe-te-&tee-c-BRStr-uettefu:fsee--aBeve-.B·9 r:ameH_H _ _ ;:-~::. 
1 am hopeful that the DPA's discussions about relocation will.res.uidria .............. \ ... \:-
successful resolution. '· · ·.: 
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What if Eastern Power does not agree to discussions and continues 
construction? 

It is premature to speculate at this time. We hope to find a resolution. 

Will you issue a stop-order? 

It is premature to speculate at this time. 

,V\Ijl~atiefl::b~!e<lta st<:>f>cl.l:le,l>illJ<IiA!JcGf:-lhi&-J>IaflP. Will it require 
legislation to cancel it? 

·{Formatted: Strll\ethrough J 

,ft:l_q _ f!~?-~ .E!!~P. -~-t?.E?~ _ !9. t9J5~ _ i_f?_ t!=! _i_'r!l![a_~<? grs_c~!~~~i_t_~_§g~!C?_~n_ J?_{_J!~~- ______ . --{F~~~~tted: strlketh~~gt,-- ---~ 
f1ave-asketi-IAe OPI\ te-l3e§in <!isoussien-witfl.-Ei3stern PeweF-in-Aej3es ef fin<lin§ 
e-sueoessful-r-eselt!lie~r. 

At this time. we are seeking to negotiate an alternate location for the plant. 

But if talks break down, is legislation an option? 

4'-e-&;-afl-Affi-~R5Hffi-8~Ct:'!it~!...f&-s.tGf!f368 3t tho C8FF6FJt-Jeea{fGR-lNf.li-J.e 

ffi-tema-Hve&af8-fl.iscHsscd. 

~Hs--p.Fematt~re-t-e-speel:l!ate-at-t-Ri-s---Hffie7 

iGI!ewiflfH.-Yes, we could propose legislation that would, if passed, ensure all 
activity is stopped at the current location. 

It is premature to speculate at this time. 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussion,; with Eastern Power in hopes of finding 
a successful resolution.,-H--fs:pFefflatHr-e-te-&ee€Hl-aie-f8Ftfler-, ... , _ _ _ _ _ _____ ...... -------! Formatted: Strikethrough ) 

NEGOTIATIONS 

)'l""":f::i<;!>!J,;ie~fle~slern?. _At •NI1at.stage,a~ese n 

disGussieRS? 
What stage are discussions at with the company? Have you personally 
spoken to them? 

.--·J Formatted: Strikethrough ] 

}/>/enh<3¥8_-B,;I<e9:-lfl(] ()!"/'\ toub[]§il+flist;~SSi[]~F in he~El&:"fu. .uo { Fo,m.;tled;St;lk~th~"gh l 
liREiin§-8-SUGGessltil-fesalt!lie~r. 
I have aslted the OPA, as the contract holder. to begin discussions. 
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Who is negotiating with the company on behalf ofthe province? Is it the 
OPA? 

.~sJ<ed the_ {)PA;4ecbegifl.:tlist;HssieR§:With.,E-as\efR:P-aw<3rcinchefles _ .· .-·- {FQ~.;,~;,:~d' stnkethrnugh I 
ef-liAEiiA§-B-SUeeesslul-reseiHliel+. 
I have asked OPA. as the contract holder. to begin discussions. 

_-_Will Eastern Power be the company to build the relocated plant?~Do ..... ::· ---·[F~;.;,~tted' Bullets and Numbenng I 
you have assurances from them on that? -------!Formatted: Font: 12 pt, Bold, Font calor: Plum) 

4fl:t_~-~~~-t?.t?!H~?J~~-i-~-~~-i_l}_~~~f? .. cJ!?.C?!:!?.?J~~-!?.~i_t_~_§_~~~~-~~~---.\~~l? ...... -- ... --(FOr;~tled: Strikethrough ) 
have-askeEI-!Re-GI"A-te-be§iiHiiseussieA-With-Eastern PeweF-iH-hef'e&el-liAEiiA§ 
a-sHGGessfHI-reselt!tie~+. 
As I have said. discussions are ongoing and it would be premature to discuss 
specifics at this point. 
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}Jo you have,as<;Uf<!f!GeS:ff€>11'HllefJI:'Il>Ou~f?. 

+Ae-liFSt-staj3-W€-fleeEI-lo-lake-is-ta-iflWate-tliseussieRS-WitR-E-asteff!-F'owar.--Wa 
lo!evo-askaEI-!Ae-GP-A-lo-I:Je§ifK!iseussioR-Wilh-E-asteffl-P-owar-iA-Aof3es-of-limliA§ 
e-sueoessful resoMioA. 

[Formatted: Strikethrough ) 

Will you put.tlle4'alosatioAthis bac:k.outtotencjE!r? . .... _ ... - -·{Formatted: Strikethrough I 
• fl:l~!r~J.-~!~P __ \~~-1}-~~-~-fH~_i_O_i!!~~-~!~~-~---------·· {F~;~-~tl-;d: strikethrough·- ) 
lo!ave aslmEI-!Ae-GP--A-to-bO§iR-EiiseussioA with Easiaffl-P-oweF-iA-Aof3es-al-liAEiiA§ 
e-sueeessfui-FesoMioA. 
We are seeking an alternate location with the proponent of the current site. 

COST 

Isn't the price going up as long as construction continues? 

Eastern Power's cost-iAcurred te date sand other issues will be considered in 
ongoing discussions. 

How much is it going to cost to f'AG\Ie. relocate thi.s. pla(lt?. --{ Fo~atl~d:.St~!k~th~~-~Qh ] 

J?..?.~!~~~~(? __ !?~~ts aR4-etf:leHS5UCS_)~~-I:l!.~?.c:J.!~.¢.?_t_q_~_i!!.~-~~-!?!~~-~!?-~.J~-----------····f~;:;;atted: Strikethrou9h-·· ) 
OA§OiAg-BiswssiOAS. 

I've asked the OPA to begin discussions with the proponent on a potential 
relocation of this project. I'm hopeful that this will be resolved fairly and in.the 
best interests of all involved. 

How much would it have cost to move the plant when the intent to relocate 
was first announced in late September, 2011? 

Eastern Power's cost-iAGt!fff!El-ie-flatas and other issues will be considered in 
ongoing discussions. 

Is the company .G<>FIIifl".iA!J.tO bHil<l.t<>,tryjust trying to.gelf!<;rn.uc.h.ao;tlleyn 
can from a settlement? 

{ Formatted: Font: Not Bold 

-{ Formatted: Strikethrough l 

fi..?.!?t~ff!}~~§!~{.E:!f:~--9~~0~1:!-~~!?.::l t,q_§!?J?&-aA8-cther issl:!e~-~~!~?-~t?.r:I.J~--------········1 Formatted: Strikethrough ··-) 
OA!JoiA§-fliseussioAs. 
I'm hopeful that this will be resolved fairly and in the best interests of all involved. no' I Formatted: Font: 12 pt I 

Will the cost be made public knowledge at some time? 
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Our government is committed to conducting business in an open and transparent 
manner. 

What we can say publicly will be determined by the terrns of the agreement that 
is reached with Eastern Power. 
W.flal-we-r;an-r;~li£!y-wili-Be-flelefmffietl-9y-t.fle-torms of -lfle-agreamaffi-we 
-r.eaeA-v.JitA-Ea-sieFA-P--eweF-: 

We can better answer this question once negotiations have been completed. 

How long do you expect negotiations to take and how much will this cost 
taxpayers? 

P~~~~~~B.~~-'7.9~!ft9:-§lf!~~f.}-~t:l.~~}~~-'=':"--------------------------------------· { Formatt~d;·strikethrough ------- ) 

ll-i&i>r-emalt!f8-I<H;f>eeYiate-aboyt oosts at thi5-5ta§e-9Ykve-wilkeek-a-c--es-t
effesH-ve-selut~GA7:-

As±hava-saifl.,fiisoyssions are ongeifl§-antl-i\-waHlti-Be-prama!Yre to disoYss. 
saeoiliGS-at-this-eeiRt.,......l'm-AeaelHI-that-tAis-will-be-rasal-ved klirly anEI~R-the-9est 
interests of all~nvel-veEI. 
DiscussiOns are ongoing fNote: previous responses have simply noted that we've 
asl<ed the OPA to initiate discussions. so saying "discussions are on going" is 
premature] and we hope to find a resolution. 

It is premature to speculate about costs at this stage. 

RELOCATION 

What are the alternative locations being considered? 

It is premature to speculate at this time. Negotiations are ongoinq.X*"* 

Will it be in Mississauga? 

It is premature to speculate at this time. Negotiations are ongoing.*"*** 

Why not build the natural gas plant in Nanticoke instead? They've indicated 
they're a willing host community. 

It is premature to speculate at this time. Negotiations are ongoing.T-Ae-sites 
aran+iflterBhaR§eaBia. T-Ae-wost GTA requir-ee-aEifliltaRal-?ew-er-r;aJ38eity-far 
leeal-r-eliaBililr.-Gree n ii o I d 8 o Yth is j3aF!-ef..!Ae-seiHllefl-,-if\-QEI-EiilieR-le-lhie-plaAl; 
the-Gf'A is else-leaking at traFf&fAissieF!-9plieRG-feF-the-W-est GTA '.'.'hi£h '.':ou!d 
efifi~R-fl9WOI'-fmm-r;ther--flafl&-GI-the-pfG'JiHGe;-iRGIHfliA§-/'lafllisok&. 
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Will the public be consulted? 

Yes. 

LOCAL SUPPLY AND RELIABILITY 

::.......}Nill releGatiR!J.lhis l'laf\.HeoPa~esalj><J1Nef:SUf>Piy+-Will.this . . ... ~- . -{_f'<'""'tt•d' stcikethm,gh 
jeOparCfiZe-Power supply in the area?L . .a .... -· ........ m ·- •• _ • ·[Formatted: Bullets and_Numberlng 

We are in an excellent supply situation in Ontario. The OP.A. will examine what 
ootions are available includina transmission options to ensure reliability over the 
long-term. 

Formatted: Font: 12 pt, Bold, Font color: Plum 

· (Formatted: -font color: Plu~-·..;;:::.:. ___ --< 
j Farmatl~d:--Font-: i2 pt -----~1 

,J,I€1~.R.~~€1G.at_i_e_A-<;~_ei;>Y..tlle,,tll•il<fi.R_!:J._G_tth.i.s_J>I;,flt'? ......................... ····· [ Focm•tted' Stclkethc~gh ~ 

H-is-J3mmatHre to speSHlate at th~s-t:fffie .. 

How delayed will this plant be now and do we have enough power in the 
interim to meet demand? 
,{}e~e_;>rea,.h~G<!!J:h:-s!,~pply_in_!he.m.eaf!tifR<q_n 

As I have said. discussions are ongoing and it would be premature to discuss 
specifics at this point. 
We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available. including transmission options. to ensure reliability over the 
long-term. 
¥€&,;<;en.,~. 

'll1e~GreeRfieiEI~£euth~plaf\t~was·Ret-inteneeEI~te-Bperate-Bentinuo8sly~U~was 

Gesfg-Re8--tB-Bem·plemeRt-Ggr--9aseiBa8-sHpply-a-Afl...e!:Jera-ffi-eRw-.-wReR-e~eGtr.J-Gity 
st!wi;Y&ReeeeEI;-<It~r.fR§-Ile cieds of-Rigi1er~E!emaREI-aREI-ie-imf>FBVe-!Re-relial>ffily 
ef.stlpply to ti1e-leeal community, 

+i"e-plem-•.vi!1-Ret-Be-c-al!e8-GR-te-run at otheF-limes-, 

How often will the new plant operate? 
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Actual operation of t~e-an alternate nat~o~r~l-§as-plant will depend on several 
factors including weather, local system conditions. demands on the electricity 
system and availability of other sources of power. 

Gr-aeRfielB-wa&B*fleetBEi-\&-epeFale-aloetl\-'U)o/o-!e-4§o/o-BHAe time. Natl!fal-§as 
f>lams-sHf'l'leFRBfll-j;ewaf-!mrn-etfiGr--set~FGes-el-sYf'f'!y-inBIHGiR!J-nueleac, walB; 
wiREi-afl8-selar-an8-suf>f>3Ft-leeai-Feliaffility. 

So we know for sure it will be a gas plant- and not additional transmission 
or other resources, such as renewable energy and conservation- that will 
replace this plant? 

We are in an excellent suoplv situation in Ontario. The OPA will examine what 
options are available including transmission options to ensure reliabilitv over the 
long-term. 
+Fle-GP-A-wi11-B8-e*f'~ 

+Re-Gr-eenfiekl--plant-was-iRtenEleE.Lte--eJ)er-ate-enly-fl.ldr~n§-times-wAen-U-was 
Roeeed--when-deman<.4s-hi§h-aRd-sCJpf>ly-lmrn-f'.,>jtlrtl.-wind,selaF-ane-nHelear-is 
ne!-eneY§A,er-when-Reeee&-ler-ieeal-feliaeililr. 

NatYml-§as plants caA-9e-teA!F8!leEI-f!fl8-FeHe<.~e-5Yf'PIY-¥ffieA-IHs 
neeeeth-Na!Yr-al-§as-eemj3lerneF!l5-lfle-s"'f'PPy-ff9m-FeR8WaBie-feSGYfG05-Hka 
wind-ane-selar~ 

What about the transmission solution? When the Oakville plant was 
cancelled you said a transmission solution can ensure the area will have 
enough electricity. 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available including transmission options to ensure reliability over the 
long-term. 
+fle-GreeRfieiEI_geulh-JOiam-weA't-eper~te-G<mtint~et~sly~lt-is-tlesi§ned-te-eper.ffie 

eRiy-when-elestfieity-s~o~pply-ts-neeeed,EIYr-fn§-JOeFied5-ef-hi§her-dernanEl-eRd-IGF 
Jeeal-fe!lel3~is-will-lmpF8\18-\hO-Feilaeilily-ef-sHf'l'~e-leeal-semflllffii.ty 
amJ-te-\he-lef§eF-eieGtFieily sys torn. 

lfl-aElEii!ien-te-tF!is-small-piaRt.-a-lr-ansmissien-selt~tieA-is-alsD-fequired-te-help 

rnainlain-a-r-aliel31e-aREI-see8r-a-suf>ply-ef-eleetcieily-IR-the-Gakviii&,-MississaCJga 
aRd-\hD-¥16Sl GTA. RBiRfeF8GfAeRI-ef-\he-13Hik-!f8AsmlssieFf-S\!Slern-ln-l~e->.'195!BfR 
G+A,pafllwlafiy-if!-!Re-Milten-ar-a~lso still req8ired. 

Will a natural gas plant be built in the Kitchener-Waterloo-Cambridge
Guelph area? 
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As indicated in the Long-Term Energy Plan the procurement of a natural gas 
plant in the Kitchener-Waterloo-Cambridge area is necessary. 

The Kitchener-Waterloo-Cambridge area is a major automotive and high-tech 
centre and is experiencing rapid population and economic growth. Peak demand 
has been increasing at a rate double the provincial average. The region is host to 
several data centres that require a reliable power supply. 

How many natural gas plants are there already operating in the GTA? 

There are four major plants: 

• The 550-megawatt Portlands Energy Centre near downtown Toronto 
• The 874-megawatt Goreway Station in Brampton 
• The 683-megawatt Halton Hills Generating Station 
• A 117-megawatt cogeneration plant at the Toronto International Airport in 

Mississauga 

In addition there are a nurnber of smaller natural gas generating plants operating 
in industry, and in commercial and institutional complexes, including universities 
and hospitals, including: 

• A 58-megawatt facility at the Ottawa Health Sciences Centre 
• A 6.6-megawatt facility at Brock University in St. Catherines 
• A 2.3-megawatt district energy facility at Durham College in Oshawa 
• A 12-megawatt cogeneration facility in London 
• A 5-megawatt cogeneration facility in Sudburv 
• A 6.7-megawatt cogeneration facility at Sudbury hospital 

WHAT RELOCATING GREENFIELD MEANS FOR OTHER PROJECTS 

Are there other power projects sella break ground that you may 
reconsider? 

I 
Ne.,This is a case and location-specific issue and is not applicable to anv other 
.!!£§:i§;4&.issue. _ ............................................................................................ . 

You said that about Mississauga, after you cancelled Oakville. How can we 
trust that you won't cave to pressure the next time? 

Like any other business, energy partners work together to respond to changing 
conditions. 
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This is a case and location-specific issue and is not applicable to any other issue 

Communities object to wind power,~~-!=!~-~~~-~ yet you won,t ______ H ______ -{ Formatted:Strlk~th~ ) 

budge. ,:r.Jli,;. is__!t:Je. _s_e~<>FI<i:sli!T:fl.lant:-""FI<it>ll.e_<l_ i_R_ t_h_":"f>l!!;l _t\¥9_ yell"': This ... _ . ·1 Focmatted' Sulkethro"gh I 
is two gas plants you have cancelled. Why the double-standard? 
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The government has heard the community's concerns about this plant 
proceeding as originally planned prompting our intention to relocate the plant. 
There is no reason to trv and juxtapose this case with other generation projects. 

Does this speak to a need to have a more independent, arms-length 
process? 

This is a case and location-specific issue and is not applicable to any other issue. 
We will continue to work collaboratively with all parties involved. 
:r-Aer-e-is-already-a-<igereus,arme-lengtR-aJ3j3f9val&-f>FBoess-ifl-131aee-iRelt~tliRg 
muRiGiflal-aj3j3rovals, aR-eRvir-eRmootai-feviewfreses&-aAfl-GeF!iliBale-ef 
AFJpf9V81, 

Will you reconsider new gas set-backs or a new siting process for plants of 
any kind? 
fc>G<We are investigating how siting is dealt with in other jurisdictions but are still 
in.ihe preliminary research stage. (Note: This is contentious and we might not ·-
want to say anything here.) .................. .. 

What is the status of negotiations with TransCanada over the cancellation 
of the Oakville plant? 

We are in discussions with TransCanada, and do not have an update at this time. 
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GENERAL BACKGROUND 

• Greenfield South Generating Station is a 280-megawatt combined cycle natural gas 
plant located in the City of Mississauga on a 4.5 hectare property at 2315 Loreland 
Avenue. The plant will occupy roughly 2 hectares of the property. Part of the 
property will be dedicated to the city as a park. 

I • The plant is, 700 metres from the Trillium Health Centre and 1.1 km from the nearest 
school (lsna Elementary School). The nearest block of homes is about 250 metres 
south of the site. 

• The plant was selected in the Ministry of Energy Clean Energy Supply competition in 
2005 and holds a contract with the Ontario Power Authority (OPA). 

• The plant's original planned commercial operation date was 2009. 

• Approval delays resulting from City of Mississauga opposition to the project at the 
environmental approval and building permitting stages harmed the economic viability 
of the project. The contract between Greenfield South Power Corporation and the 
OPA was renegotiated, and the commercial operation date has been extended to 
the third quarter of 2014. 

• The project obtained zoning approval in 2007 and environmental approval in 2008. 

• The OPA was advised on May 31, 2011 that the company has received its building 
permit for the plant. The company is moving equipment to the site, and excavation 
and foundation work is expected to start in early July. 

• The site is located in a predominantly industrial area. It is bounded by a 
railway line, a transmission corridor and the Queen Elizabeth Way. 

• The Ontario Municipal Board reviewed municipal planning and zoning and 
determined that the site was properly zoned and suitable for this type of 
electricity generation facility. 

• In October. 2011. the Minister of Energy wrote to the OPA askinq them to 
beoin discussions with Eastern Power to find an alternate location for the 
Greenfield South Plant. 

Note: 
In April 2005 Eastern Power was awarded contracts for two 280 MW natural gas 
plants- one for Greenfield South and one for Greenfield North (Hurontario St. 
north of Derry Road). In August 2005 Greenfield North contract terminated under 
a mutual agreement between the OPA and Eastern Power because Eastern 
Power was not able to obtain financing. The Greenfield South contract remained 
in place. At the time, Eastern Power said it preferred the Greenfield South site 
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From: 
Sent: 
To: 

Gerard, Paul (ENERGY} 
October 27, 2011 1:36 PM 
Perun, Halyna N. (ENERGY} 

Subject: RE: Greenfield South Q-and-As -Clean Copy 

Thanks Halyna. 

From: Perun, Halyna N. (ENERGY) 
Sent: 27-0ct-1113:36 
To: Gerard, Paul (ENERGY) 
Cc: Kovesfalvi, Sylvia (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); King, Ryan (ENERGY) 
Subject: FW: Greenfield South Q-and-As - Clean Copy 

Hi- I am fine with this version -thanks 

:J{a{yiUl 

Halyna N. Perun 
A/Director 
Legal Services Branch· 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416} 325-6681/ Fax: (416} 325-1781 
BB: (416} 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential_information intended only for the person(s} 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s} is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 

From: Gerard, Paul (ENERGY) 
Sent: October 27, 20111:11 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Kovesfalvi, Sylvia (ENERGY) 
Subject·: Greenfield South Q-and-As - Clean Copy 

Hello Halyna, 

The MO has asked if we can have this bacl( by 2 p.m. 

Much appreciated, 

Paul. 

Paul Gerard 
Ministry of Energy & 
Ministry of Infrastructure 
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Greenfield South Power Plant 
KM/QA 
Draft Two- October 27, 2011 

KEY MESSAGES 

e The Ontario government is committed to having discussions about 
relocating the plant. The government will work with Eastern Power to 
find a new suitable location. 

• We have asked the OPA to begin discussions with Eastern Power in 
hopes of finding a successful resolution. · · 

e We cannot provide more detail at this time. 

QUESTIONS AND ANSWERS 

STATUS 

Why is work proceeding if the plant is being moved? 

I arri hopeful that the OPA's discussions about relocation will result in a 
successful resolution. · 

Why don't you stop construction while discussions are ongoing? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussions with Eastern Power in hopes of finding 
a successful resolution. 

When did construction start? 

Construction started in May 2011. 

Why hasn't construction stopped? 

I am hopeful that the OPA's discussions about relocation will result in a 
successful resolution. 

What if Eastern Power does not agree to discussions and continues 
construction? 

It is premature to speculate at this time. We hope to find a resolution. 
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Will you issue a stop-order? 

It is premature to speculate at this time. 

Will it require legislation to cancel it? · 

At this time, we are seeking to negotiate an alternate location for the plant. 

But if talks break down, is legislation an option? 

Yes, "we could propose legislation that would, if passed, ensure all activity is 
stopped at the current location. 

It is premature to speculate at this time. 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin these discussions with Eastern Power in hopes of 
finding a successful resolution. 

NEGOTIATIONS 

What stage are discussions at with the company? Have you personally 
spoken to them? 

I have asked the OPA, as the contract holder, to begin discussions. 

Who is negotiating with the company on behalf of the province? Is it the 
OPA? 

I have asked OPA, as the contract holder, to begin discussions. 

Will Eastern Power be the company to build the relocated plant? Do you 
have assurances from them on that? 

As I have said, €lis€ussions-a~ it would be premature to discuss 
specifics at this point. 

Will you put this back out to tender? 

We are seeking an alternate location with the proponent of the current site. 

What is the process for cancelling the project? 

The Ontario government is committed to having discussions about relocating the 
plant. We will do this fairly and will discuss options directly with Eastern Power. 
More information will be made available as the process moves forward. 
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COST 

Isn't the price going up as long as construction continues? 

Eastern Power's costs and other issues will be considered in GR§effi§ 
di~cussions. 

How much is it going to cost to relocate this plant? 

I've asked the OPA to begin discussions with the proponent on a potential 
relocation of this project. I'm hopeful that this will be resolved fairly and in the 
best interests of all involved. 

How much would it have cost to move the plant when the intent to relocate 
was first announced in late September, 2011? 

Eastern Power's costs and other issues will be considered in oRgoiRg 
discussions. 

Is the company just trying to get as much as they can from a settlement? 

I'm hopoful that this will be resolved fairly and in the best interests of all involvod. 

Will the cost be made public knowledge at some time? 

Our govern mont is committod to conducting businoss in a'n opon and transparent 
mannor. 

What wo can say publicly will be dotorminod by tho torms of tho agroomont that 
is roachod with Eastorn Powor. 

Wo cari bottor answer this quostion onco negotiations havo boon completod. 

How long do you expect negotiations to take and how much will this cost 
taxpayers? 

Wo hopo to find a rosolution in discussions with Eastorn Powor. 

It is promaturo to spoculato about costs at this stago. 
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RELOCATION 

What are the alternative locations being considered? 

It is premature to speculate at this time. i'JB§Gtiat1ons are Ofl@9iR§~ 

Will it be in Mississauga? 

It is premature to speculate at this time. Negotiations-arB-flfl§eiflg., 

Why not build the natural gas plant in Nanticoke instead? They've 
indicated they're a willing host community. 

It is premature to speculate at this time. Ne§etiatiefls are on§e.H:lg., 

Will the public be consulted? 

Yes. 

LOCAL SUPPLY AND RELIABILITY 

Will this jeopardize power supply in the area? 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available including transmission options to ensure reliability over the 
long-term. 

How delayed will this plant be now and do we have enough power in the 
interim to meet demand? 

As I have said, ElisGt~SSions are engelng-anEI it would be premature to discuss 
specifics at this point. 

We are in an excellent supply situation in Ontario. The OPA will examine what. 
options are available, including transmission options, to ensure reliability over the 
long-term. 

How often will the new plant operate? 

Actual operation of an alternate plant will depend on several factors including 
weather, local system conditions, demands on the electricity system and the 
availability of other sources of power. 
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So we know for sure it will be a gas plant- and not additional transmission 
or other resources, such as renewable energy and conservation - that will 
replace this plant? 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available, including transmission options, to ensure reliability over the 
long-term. 

What about the transmission solution? When the Oakville plant was 
cancelled you said a transmission solution can ensure the area will have 
enough electricity. 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available, including transmission options, to ensure reliability over the 
long-term. 

Will a natural gas plant be built in the Kitchener-Waterloo-Cambridge
Guelph area? 

As indicated in the Long-Term Energy Plan the procurement of a natural gas 
plant in the Kitchener-Waterloo-Cambridge area is necess?ry. 

The Kitchener-Waterloo-Cambridge area is a major automotive and high-tech 
centre and is experiencing rapid population and economic growth. Peak demand 
has been increasing at a rate double the provincial average. The region is host to 
several data centres that require a reliable power supply. 

How many natural gas plants are there already operating in the GTA? 

There are four major plants: 

s The 550-megawatt Portlands Energy Centre near downtown Toronto 
• The 87 4-megawatt Goreway Station in Brampton 
• The 683-megawatt Halton Hills Generating Station 
o A 117-megawatt cogeneration plant at the Toronto International Airport in 

Mississauga · 

In addition there are a number of smaller natural gas generating plants operating 
in industry, and in commercial and institutional complexes, including universities 
and hospitals, including: 

• A 58-megawatt facility at the Ottawa Health Sciences Centre 
• A 6.6-megawatt facility at Brock University in St. Catharines 
• A 2.3-megawatt district energy facility at Durharn College in Oshawa 
e A 12-megawatt cogeneration facility in London 
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• A 5-megawatt cogeneration facility in Sudbury 
• A 6.7-megawatt cogeneration facility at Sudbury hospital 

WHAT RELOCATING GREENFIELD MEANS FOR OTHER PROJECTS 

Are there other power projects set to break ground that you may 
reconsider? 

This is a case and location-specific issue and is not applicable to any other issue. 

You said that about Mississauga, after you cancelled Oakville. How can we 
trust that you won't cave to pressure the next time? 

Like any other business, energy partners work together to respond to changing 
conditions. 

This is a case and location-specific issue and is not applicable to any other issue. 

Communities object to wind power yet you won't budge. This is two gas 
plants you have cancelled. Why the double-standard? 

The government has heard the community's concerns about this plant 
proceeding as originally planned prompting our intention to relocate the plant. 
There is no reason to try and juxtapose this case with other generation projects. 

Does this speak to a need to have a more independent, arms-length 
process? 

This is a case and location-specific issue and is not applicable to any other issue. 
We will continue to work collaboratively with all parties involved. 

Will you reconsider new gas set-backs or a new siting process for plants of 
any kind? 

We are investigating how siting is dealt with in other jurisdictions but are still in 
the preliminary research stage. 

What is the status of negotiations with Trans Canada over the cancellation 
of the Oakville plant? 

We are in discussions with TransCanada, and do not have an update at this time. 
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GENERAL BACKGROUND 

• Greenfield South Generating Station is a 280-megawatt combined cycle natural gas 
plant located in the City of Mississauga on a 4.5 hectare property at 2315 Loreland 
Avenue. The plant will occupy roughly 2 hectares of the property. Part of the 
property will be dedicated to the city as a park. 

• The plant is 700 metres from the Trillium Health Centre and 1.1 km from the nearest 
school (lsna Elementary School). The nearest block of homes is about 250 metres 
south of the site. 

• The plant was selected in the Ministry of Energy Clean Energy Supply competition in 
2005 and holds a contract with the Ontario Power Authority (OPA). 

• The plant's original planned commercial operation date was 2009. 

• Approval delays resulting from City of Mississauga opposition to the project at the 
environmental approval and building permitting stages harmed the economic viability 
of the project. The contract between Greenfield South Power Corporation and the 
OPA was renegotiated, and the commercial operation date has been extended to 
the third quarter of 2014. 

• The project obtained zoning approval in 2007 and environmental approval in 2008. 

• The OPA was advised on May 31, 2011, that the company has received its building 
permit for the plant. The company is moving equipment to the site, and excavation 
and foundation work is expected to start in early July. 

• The site is located in a predominantly industrial area. It is bounded by a 
railway line, a transmission corridor and the Queen Elizabeth Way. 

• The Ontario Municipal Board reviewed municipal planning and zoning and 
determined that the site was properly zoned and suitable for this type of 
electricity generation facility. 

• In October 2011, the Minister of Energy wrote to the OPA asking them to 
begin discussions with Eastern Power to find an alternate location for the 
Greenfield South Plant. 

Note: 
In April 2005, Eastern Power was awarded contracts for two 280 MW natural gas 
plants- one for Greenfield South and one for Greenfield North (Hurontario St. 
north of Derry Rd.). In August 2005, Greenfield North contract terminated under 
a mutual agreement between the OPA and Eastern Power because Eastern 
Power was not able to obtain financing. The Greenfield South contract remained 
in place. At the time, Eastern Power said it preferred the Greenfield South site · 
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because it was better for natural gas supply and electrical connection and the 
area was zoned for industrial activity, including power generation. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 27, 2011 1 :36 PM 
Gerard, Paul (ENERGY) 

Cc: Kovesfalvi, Sylvia (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); King, 
Ryan (ENERGY) 

Subject: 
Attachments: 

FW: Greenfield South 0-and-As -Clean Copy 
Greenfield South 0-and-As 2011-1 0-27v2.doc 

Hi- I am fine with this version -thanks 

:J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Gerard, Paul (ENERGY) 
Sent: October 27, 20111:11 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Kovesfalvi, Sylvia (ENERGY) 
Subject: Greenfield South Q-and-As - Clean Copy 

Hello Halyna, 

The MO has asked if we can have this back by 2 p.m. 

Much appreciated, 

Paul. 

Paul Gerard 
Ministry of Energy & 
Ministry of Infrastructure 
Pau!.Gerard@ontario.ca 
416-327-7226 
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Greenfield South Power Plant 
KM/QA 
Draft Two- October 27, 2011 

KEY MESSAGES 

• The Ontario government is committed to having discussions about 
relocating the plant. The government will work with Eastern Power to 
find a new suitable location. 

• We have asked the OPA to begin discussions with Eastern Power in 
hopes of finding a successful resolution. 

• We cannot provide more detail at this time. 

QUESTIONS AND ANSWERS 

STATUS 

Why is work proceeding if the plant is being moved? 

I am hopeful that the OPA's discussions about relocation will result in a 
successful resolution. 

Why don't you stop construction while discussions are ongoing? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussions with Eastern Power in hopes of finding 
a successful resolution. 

When did construction start? 

Construction started in May 2011. 

Why hasn't construction stopped? 

I am hopeful that the OPA's discussions about relocation will result in a 
successful resolution. 

What if Eastern Power does not agree to discussions and continues 
construction? 

It is premature to speculate at this time. We hope to find a resolution. 
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Will you issue a stop-order? 

It is premature to speculate at this time. 

Will it require legislation to cancel it? 

At this time, we are seeking to negotiate an alternate location for the plant. 

But if talks break down, is legislation an option? 

Yes, we could propose legislation that would, if passed, ensure all activity is 
stopped at the current location. 

It is premature to speculate at this time. 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin these discussions with Eastern Power in hopes of 
finding a successful resolution. 

NEGOTIATIONS 

What stage are discussions at with the company? Have you personally 
spoken to them? 

I have asked the OPA, as the contract holder, to begin discussions. 

Who is negotiating with the company on behalf of the province? Is it the 
OPA? 

I have asked OPA, as the contract holder, to begin discussions. 

Will Eastern Power be the company to build the relocated plant? Do you 
have assurances from them on that? 

As I have said, discussions are ongoing and it would be premature to discuss 
specifics at this point. 

Will you put this back out to tender? 

We are seeking an alternate location with the proponent of the current site. 

What is the process for cancelling the project? 

The Ontario government is committed to having discussions about relocating the 
plant. We will do this fairly and will discuss options directly with Eastern Power. 
More information will be made available as the process moves forward. 
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COST 

Isn't the price going up as long as construction continues? 

Eastern Power's costs and other issues will be considered in BR§eiR§ 

discussions. 

How much is it going to cost to relocate this plant? 

I've asked the OPA to begin discussions with the proponent on a potential 
relocation of this project. I'm hopeful that this will be resolved fairly and in the 
best interests of all involved. 

How much would it have cost to move the plant when the intent to relocate 
was first announced in late September, 2011? 

Eastern Power's costs and other issues will be considered in ongoing 
discussions. 

Is the company just trying to get as much as they can from a settlement? 

I'm hopeful that this will be resolved fairly and in the best interests of all involved. 

Will the cost be made public knowledge at some time? 

Our government is committed to conducting business in an open and transparent 
manner. 

What we can say publicly will be determined by the terms of the agreement that 
is reached with Eastern Power. 

We can better answer this question once negotiations have been completed. 

How long do you expect negotiations to take and how much will this cost 
taxpayers? · 

DisCHSSiBnS are eR§Bifl§ BflB-WO-RBfje-to find a roso.ftit~efh 

We hope to find a resolution in discussions with Eastern Power. 

It is premature to speculate about costs at this stage. 
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RELOCATION 

What are the alternative locations being considered? 

It is premature to speculate at this time. Negotiatiens are ongoing. 

Will it be in Mississauga? 

It is premature to speculate at this time. Negolialiof!s are ongoing. 

Why not build the natural gas plant in Nanticoke instead? They've 
indicated they're a willing host community. 

It is premature to speculate at this time. Ne§ffiiations-are-eRgeifl!T-

Will the public be consulted? 

Yes. 

LOCAL SUPPLY AND RELIABILITY 

Will this jeopardize power supply in the area? 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available including transmission options to ensure reliability over the 
long-term. 

How delayed will this plant be now and do we have enough power in the 
interim to meet demand? 

As I have said, ElisGt~SSieRs are OflQGffl§-8f!El it would be premature to discuss 
specifics at this point: 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available, including transmission options, to ensure reliability over the 
long-term. 

How often will the new plant operate? 

Actual operation of an alternate plant will depend on several factors including 
weather, local system conditions, demands on the electricity system and the 
availability of other sources of power. 
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So we know for sure it will be a gas plant- and not additional transmission 
or other resources, such as renewable energy and conservation - that will 
replace this plant? 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available, including transmission options, to ensure reliability over the 
long-term. 

What about the transmission solution? When the Oakville plant was 
cancelled you said a transmission solution can ensure the area will have 
enough electricity. 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available, including transmission options, to ensure reliability over the 
long-term. 

Will a natural gas plant be built in the Kitchener-Waterloo-Cambridge
Guelph area? 

As indicated in the Long-Term Energy Plan the procurement of a natural gas 
plant in the Kitchener-Waterloo-Cambridge area is necessary. 

The Kitchener-Waterloo-Cambridge area is a major automotive and high-tech 
centre and is experiencing rapid population and economic growth. Peak demand 
has been increasing at a rate double the provincial average. The region is host to 
several data centres that require a reliable power supply. 

How many natural gas plants are there already operating in the GTA? 

There are four major plants: 

• The 550-megawatt Portlands Energy Centre near downtown Toronto 
e The 87 4-megawatt Goreway Station in Brampton 
o The 683-megawatt Halton Hills Generating Station 
• A 117-megawatt cogeneration plant at the Toronto International Airport in 

Mississauga 

In addition there are a number of smaller natural gas generating plants operating 
in industry, and in commercial and institutional complexes, including universities 
and hospitals, including: 

e A 58-megawatt facility at the Ottawa Health Sciences Centre 
e A 6.6-megawatt facility at Brock University in St. Catharines 
• A 2.3-megawatt district energy facility at Durham College in Oshawa 
• A 12-megawatt cogeneration facility in London 
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• A 5-megawatt cogeneration facility in Sudbury 
• A 6.7-megawatt cogeneration facility at Sudbury hospital 

WHAT RELOCATING GREENFIELD MEANS FOR OTHER PROJECTS 

Are there other power projects set to break ground that you may 
reconsider? 

This is a case and location-specific issue and is not applicable to any other issue. 

You said that about Mississauga, after you cancelled Oakville. How can we 
trust that you won't cave to pressure the next time? 

Like any other business, energy partners work together to respond to changing 
conditions. 

This is a case and location-specific issue and is not applicable to any other issue. 

Communities object to wind power yet you won't budge. This is two gas 
plants you have cancelled. Why the double-standard? 

The government has heard the community's concerns about this plant 
proceeding as originally planned prompting our intention to relocate the plant 
There is no reason to try and juxtapose this case with other generation projects. 

Does this speak to a need to have a more independent, arms-length 
process? 

This is a case and location-specific issue and is not applicable to any other issue. 
We will continue to work collaboratively with all parties involved. 

Will you reconsider new gas set-backs or a new siting process for plants of 
any kind? 

We are investigating how siting is dealt with in other jurisdictions but are still in 
the preliminary research stage. 

What is the status of negotiations with Trans Canada over the cancellation 
of the Oakville plant? 

We are in discussions with TransCanada, and do not have an update at this time. 
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• 

GENERAL BACKGROUND 

e Greenfield South Generating Station is a 280-megawatt combined cycle natural gas 
plant located in the City of Mississauga on a 4.5 hectare property at 2315 Loreland 
Avenue. The plant will occupy roughly 2 hectares of the property. Part of the 
property will be dedicated to the city as a park. 

e The plant is 700 metres from the Trillium Health Centre and 1.1 km from the nearest 
school (lsna Elementary School). The nearest block of homes is about 250 metres 
south of the site. 

• The plant was selected in the Ministry of Energy Clean Energy Supply competition in 
2005 and holds a contract with the Ontario Power Authority (OPA). 

e The plant's original planned commercial operation date was 2009. 

• Approval delays resulting from City of Mississauga opposition to the project at the 
environmental approval and building permitting stages harmed the economic viability 
of the project. The contract between Greenfield South Power Corporation and the 
OPA was renegotiated, and the commercial operation date has been extended to 
the third quarter of 2014. 

e The project obtained zoning approval in 2007 and environmental approval in 2008. 

e The OPA was advised on May 31, 2011, that the company has received its building 
permit for the plant. The company is moving equipment to the site, and excavation 
and foundation work is expected to start in early July. 

• The site is located in a predominantly industrial area. It is bounded by a 
railway line, a transmission corridor and the Queen Elizabeth Way. 

• The Ontario Municipal Board reviewed municipal planning and zoning and 
determined that the site was properly zoned and suitable for this type of 
electricity generation facility. 

e In October 2011, the Minister of Energy wrote to the OPA asking them to 
begin discussions with Eastern Power to find an alternate location for the 
Greenfield South Plant. 

Note: 
In April 2005, Eastern Power was awarded contracts for two 280 MW natural gas 
plants- one for Greenfield South and one for Greenfield North (Hurontario St. 
north of Derry Rd.). In August 2005, Greenfield North contract terminated under 
a mutual agreement between the OPA and Eastern Power because Eastern 
Power was not able to obtain financing. The Greenfield South contract remained 
in place. At the time, Eastern Power said it preferred the Greenfield South site 
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because it was better for natural gas supply and electrical connection and the 
area was zoned for industrial activity, including power generation. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 27, 2011 2:02 PM 

To: 
Subject: 

Rehob, James (ENERGY); Johnson, Paul (ENERGY); Calwell, Carolyn (ENERGY) 
FW: Rush Minister's note 

Attachments: Greenfield South 0-and-As 2011-10-27v2.doc 

FYI - re Mississauga 

J{a(yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Dunning, Rebecca (ENERGY) 
Sent: October 27, 2011 1:57 PM 
To: King, Ryan (ENERGY); Teixeira, Wanda (ENERGY) 
Cc: Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Rush Minister's note 

Thanks very much, we have the Os/As. 

From: King, Ryan (ENERGY) 
Sent: October 27, 20111:54 PM 
To: Dunning, Rebecca (ENERGY); Teixeira, Wanda (ENERGY) 
Cc: Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Rush Minister's note 

On this topic, there is only issue note that matters and that is Greenfield South. We will put together a note. The 
Communications QA should also be used. 

From: Dunning, Rebecca (ENERGY) 
Sent: October 27, 20111:46 PM 
To: King, Ryan (ENERGY); Teixeira, Wanda {ENERGY) 
Cc: Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY) 
Subject: Rush Minister's note 
Importance: High 

Hi Ryan, 
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The Minister has a call with Hazel McCallion tomorrow morning. I am extremely sorry for the short turnaround, but could 
you please coordinate a note on the outstanding Mississauga issue(s) and send to the DMO by 5:30 today, at the latest? 

Many thanks. 
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Greenfield South Power Plant 
KM/QA 
Draft Two- October 27, 2011 

KEY MESSAGES 

• The Ontario government is committed to having discussions about 
relocating the plant. The government will work with Eastern Power to 
find a new suitable location. 

• We have asked the OPA to begin discussions with Eastern Power in 
hopes of finding a successful resolution. 

• We cannot provide more detail at this time. 

QUESTIONS AND ANSWERS 

STATUS 

Why is work proceeding if the plant is being moved? 

I am hopeful that the OPA's discussions about relocation will result in a 
successful resolution. 

Why don't you stop construction while discussions are ongoing? 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin discussions with Eastern Power in hopes of finding 
a successful resolution. 

When did construction start? 

Construction started in May 2011. 

Why hasn't construction stopped? 

I arn hopeful that the OPA's discussions about relocation will result in a 
successful resolution. 

What if Eastern Power does not agree to discussions and continues 
construction? 

It is premature to speculate at this time. We hope to find a resolution. 
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Will you issue a stop-order? 

It is premature to speculate at this time. 

Will it require legislation to cancel it? 

At this time, we are seeking to negotiate an alternate location for the plant. 

But if talks break down, is legislation an option? 

Yes, we could propose legislation that would, if passed, ensure all activity is 
stopped at the current location. 

It is premature to speculate at this time. 

The first step we need to take is to initiate discussions with Eastern Power. We 
have asked the OPA to begin these discussions with Eastern Power in hopes of 
finding a successful resolution. 

NEGOTIATIONS 

What stage are discussions at with the company? Have you personally 
spoken to them? 

I have asked the OPA, as the contract holder, to begin discussions. 

Who is negotiating with the company on behalf of the province? Is it the 
OPA? 

I have asked OPA, as the contract holder, to begin discussions. 

Will Eastern Power be the company to build the relocated plant? Do you 
have assurances from them on that? 

As I have said, discussions are ongoin§-aHEI it would be premature to discuss 
specifics at this point. 

Will you put this back out to tender? 

We are seeking an alternate location with the proponent of the current site. 

What is the process for cancelling the project? 

The Ontario government is committed to having discussions about relocating the 
plant. We will do this fairly and will discuss options directly with Eastern Power. 
More information will be made available as the process moves forward. 
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COST 

Isn't the price going up as long as construction continues? 

Eastern Power's costs and other issues will be considered in ~3 
discussions. 

How much is it going to cost to relocate this plant? 

I've asked the OPA to begin discussions with the proponent on a potential 
relocation of this project. I'm hopeful that this will be resolved fairly and in the 
best interests of all involved. 

How much would it have cost to move the plant when the intent to relocate 
was first announced in late September, 2011? 

Eastern Power's costs and other issues will be considered iri ongoing 
discussions. 

Is the company just trying to get as much as they can from a settlement? 

I'm hopeful that this will be resolved fairly and in the best interests of all involved. 

Will the cost be made public knowledge at some time? 

Our government is committed to conducting business in an open and transparent 
manner. 

What we can say publicly will be determined by the terms of the agreement that 
is reached with Eastern Power. 

We can better answer this question once negotiations have been completed. 

How long do you expect negotiations to take and how much will this cost 
taxpayers? 

We hope to find a resolution in discussions with Eastern Power. 

It is premature to speculate about costs at this stage. 
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RELOCATION 

What are the alternative locations being considered? 

It is premature to speculate at this time. J>.,le§et1at~ons are ongoing. 

Will it be in Mississauga? 

It is premature to speculate at this time. Megotiatio-ns are eng~ 

Why not build the natural gas plant in Nanticoke instead? They've 
indicated they're a willing host community. 

It is premature to speculate at this time. l>.legotiations-ar-e-on§Biflv. 

Will the public be consulted? 

Yes. 

LOCAL SUPPLY AND RELIABILITY 

Will this jeopardize power supply in the area? 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available including transmission options to ensure reliability over the 
long-term. 

How delayed will this plant be now and do we have enough power in the 
interim to meet demand? 

As I have said, Gisot!SSions are ongoiRg-an€1 it would be premature to discuss 
specifics at this point. 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available, including transmission options, to ensure reliability over the 
long-term. 

How often will the new plant operate? 

Actual operation of an alternate plant will depend on several factors including 
weather, local system conditions, demands on the electricity system and the 
availability of other sources of power. 
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So we know for sure it will be a gas plant- and not additional transmission 
or other resources, such as renewable energy and conservation- that will 
replace this plant? 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available, including transmission options, to ensure reliability over the 
long-term. 

What about the transmission solution? When the Oakville plant was 
cancelled you said a transmission solution can ensure the area will have 
enough electricity. 

We are in an excellent supply situation in Ontario. The OPA will examine what 
options are available, including transmission options, to ensure reliability over the 
long-term. 

Will a natural gas plant be built in the Kitchener-Waterloo-Cambridge
Guelph area? 

As indicated in the Long-Term Energy Plan the procurement of a natural gas 
plant in the Kitchener-Waterloo-Cambridge area is necessary. 

The Kitchener-Waterloo-Cambridge area is a major automotive and high-tech 
centre and is experiencing rapid population and economic growth. Peak demand 
has been increasing at a rate double the provincial average. The region is host to 
several data centres that require a reliable power supply. 

How many natural gas plants are there already operating in the GTA? 

There are four major plants: 

• The 550-megawatt Portlands Energy Centre near downtown Toronto 
• The 87 4-megawatt Goreway Station in Brampton 
• The 683-megawatt Halton Hills Generating Station 
• A 117-megawatt cogeneration plant at the Toronto International Airport in 

Mississauga 

In addition there are a number of smaller natural gas generating plants operating 
in industry, and in commercial and institutional complexes, including universities 
and hospitals, including: 

• A 58-megawatt facility at the Ottawa Health Sciences Centre 
• A 6.6-megawatt facility at Brock University in St. Catharines 
• A 2.3-megawatt district energy facility at Durham College in Oshawa 
• A 12-megawatt cogeneration facility in London 
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o A 5-megawatt cogeneration facility in Sudbury 
o A 6.7-megawatt cogeneration facility at Sudbury hospital 

WHAT RELOCATING GREENFIELD MEANS FOR OTHER PROJECTS 

Are there other power projects set to break ground that you may 
reconsider? 

This is a case and location-specific issue and is not applicable to any other issue. 

You said that about Mississauga, after you cancelled Oakville. How can we 
trust that you won't cave to pressure the next time? 

Like any other business, energy partners work together to respond to changing 
conditions. 

This is a case and location-specific issue and is not applicable to any other issue. 

Communities object to wind power yet you won't budge. This is two gas 
plants you have cancelled. Why the double-standard? 

The government has heard the community's concerns about this plant 
proceeding as originally planned prompting our intention to relocate the plant. 
There is no reason to try and juxtapose this case with other generation projects. 

Does this speak to a need to have a more independent, arms-length 
process? 

This is a case and location-specific issue and is not applicable to any other issue. 
We will continue to work collaboratively with all parties involved. 

Will you reconsider new gas set-backs or a new siting process for plants of 
any kind? 

We are investigating how siting is dealt with in other jurisdictions but are still in 
the preliminary research stage. 

What is the status of negotiations with TransCanada over the cancellation 
of the Oakville plant? 

We are in discussions with TransCanada, and do not have an update at this time. 
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GENERAL BACKGROUND 

e Greenfield South Generating Station is a 280-megawatt combined cycle natural gas 
plant located in the City of Mississauga on a 4.5 hectare property at 2315 Loreland 
Avenue. The plant will occupy roughly 2 hectares of the property. Part of the 
property will be dedicated to the city as a park. 

• The plant is 700 metres from the Trillium Health Centre and 1.1 km from the nearest 
school (lsna Elementary School). The nearest block of homes is about 250 metres 
south of the site. 

• The plant was selected in the Ministry of Energy Clean Energy Supply competition in 
2005 and holds a contract with the Ontario Power Authority (OPA). 

• The plant's original planned commercial operation date was 2009. 

• Approval delays resulting from City of Mississauga opposition to the project at the 
environmental approval and building permitting stages harmed the economic viability 
of the project. The contract between Greenfield South Power Corporation and the 
OPA was renegotiated, and the commercial operation date has been extended to 
the third quarter of 2014. 

• The project obtained zoning approval in 2007 and environmental approval in 2008. 

• The OPA was advised on May 31, 2011, that the company has received its building 
permit for the plant. The company is moving equipment to the site, and excavation 
and foundation work is expected to start in early July. 

• The site is located in a predominantly industrial area. It is bounded by a 
railway line, a transmission corridor and the Queen Elizabeth Way. 

• The Ontario Municipal Board reviewed municipal planning and zoning and 
determined that the site was properly zoned and suitable for this type of 
electricity generation facility. 

• In October 2011, the Minister of Energy wrote to the OPA asking them to 
begin discussions with Eastern Power to find an alternate location for the 
Greenfield South Plant. 

Note: 
In Apri12005, Eastern Power was awarded contracts for two 280 MW natural gas 
plants- one for Greenfield South and one for Greenfield North (Hurontario St. 
north of Derry Rd.). In August 2005, Greenfield North contract terminated under 
a mutual agreement between the OPA and Eastern Power because Eastern 
Power was not able to obtain financing. The Greenfield South contract remained 
in place. At the time, Eastern Power said it preferred the Greenfield South site 
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because it was better for natural gas supply and electrical connection and the 
area was zoned for industrial activity, including power generation. 
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flerun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY). 
October 27, 2011 5:22 PM 
Perun, Halyna N. (ENERGY) 
FW: MN McCallion 

Attachments: MN Mayor Missisauga 28 Oct 2011 (rk).doc 

fyi -I did ask Brian to look 

Carolyn 

From: Calwell, Carolyn (ENERGY) 
Sent: October 27, 2011 5:20 PM 

his comments are incorporated. 

To: King, Ryan (ENERGY); Dunning, Rebecca (ENERGY); Silva, Joseph (ENERGY) 
Subject: FW: MN McCallion 

Please see suggestions in the attached. 

Carolyn 

From: King, Ryan (ENERGY) 
Sent: October 27, 2011 4:38 PM 

----·-------------· 

To: Dunning, Rebecca (ENERGY); Silva, Joseph (ENERGY); calwell, Carolyn (ENERGY) 
Subject: FW: MN McCallion 

MN attached. I'm sending to DMO and Legal for review in parallel given timing. 

From: McKeever, Garry (ENERGY) 
Sent: October 27, 2011 4:32PM 
To: King, Ryan (ENERGY) 
Cc: Jenkins, Allan (ENERGY) 
Subject: MN McCallion 

Attached. Hard copy coming 
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MEETING NOTE 

NAME OF ORGANIZATION: Hazel MacCallion, Mayor, Mississauga 

DATE/TIME OF MEETING: October 26, 2011 

LOCATION OF MEETING: Executive Boardroom, 4th floor1 Hearst Block 

PURPOSE: Call with Hazel McCallion 

ATTENDEES: Ministry of Energy 
The Han. Chris Bentley, Minister of Energy 

AGENDA ITEMS: 

1. Greenfield South Power Plant: Status 

1. Greenfield South Power Plant Status 

General Background 

• The Greenfield South 280 megawatt combined cycle natural gas plant is under 
construction in the City of Mississauga on a 4.5 hectare property at 2315 Loreland Avenue. 
The site is located in a predominantly in-dustrial area. It is bounded by a railway line, a 
transmission corridor and the Queen Elizabeth Way. 

• The plant is 700 metres from the Trillium Health Centre and 1.1 km from the nearest 
school (lsna Elementary School). The nearest block ofhomes is about 250 metres south 
of the site. 

• }he plant was selected in the Ministry of Energy Clean Energy Supply competition in 2005 
and is being developed under a contract with the Ontario Power Authority (OPA). Eastern 
Power Limited is the developer and would he-#!e operatjieF-Gf the plant lffieeF-tAeJi§ 
Greenfield South Power CorporationAame. 

• The plant's original planned commercial operation date was 2009. 

• Approval delays resulting from City of Mississauga opposition to the project at the 
environmental approval and building permitting stages harmed the economic viability of the 
project. The contract between Greenfield South Power Corporation and the OPA was 
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renegotiated, and the commercial operation date has been extended to September 1, the 
lhiffk!~2014. . 

. • The Ontario Municipal Board reviewed municipal planning and zoning and 
determined that the site was properly zoned and suitable for this type of electricity 
generation facility ruling for Greenfield South and against Mississauga. 

• The project obtained zoning approval in 2007 and environmental approval was received in 
2008 .. 

• The OPA was advised on May 31, 2011, that the company had received its building permit 
for the plant. The company began construction in July. 

Current Status 

• Construction is continuing at Greenfield South as the developer is working to remain 
in compliance with the OPA contract and with contracts it has with financiers and 
with equipment and service providers. 

• The Minister of Energy wrote to the OPA on October 24, 2011, asking them to begin 
discussions with Eastern Power to find an alternate location for the Greenfield South 
Plant. 

Suggested Response 

I • I have instrueted-asked the OPA, who holds the contract with Greenfield South, to 
begin discussions with Eastern Power. 

• We are working for a successful resolution that all parties will find agreeable. 









October 27, 2011 

Prepared by: 

Allan Jenkins 
Senior Specialist 
Energy Supply and Competition Branch 
416 325 6926 

Approved by: 

Garry McKeever 
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Director 
Energy Supply and Competition Branch 
416 325 8627 

Rick Jenkins, ADM 
Energy Supply, Transmission and Distribution Policy 
416 314 6190 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
October 28, 2011 3:55 PM 
Maclennan, Craig (ENERGY) 

Cc: 
Subject: 

Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY); Perun, Halyna N. (ENERGY) 
Stop Work Orders 

Confidential/Solicitor-Client Privileged 

You asked for some information about stop work orders, particularly in the context of the Greenfield South gas plant. 

Legislation provides authority for certain persons to issue stop orders or stop work orders in certain circumstances. For 
example, building inspectors have authority to stop construction or demolition work where another order made by that 
inspector (for example, to open up work) is not complied with. Ministry of Labour inspectors can stop work where they 
perceive a situation dangerous to life or property. Similarly, certain people can direct work to stop where dangerous 
circumstances exist pursuant to occupational health and safety legislation. The Environmental Protection Act provides for 
authority to issue a stop order where a contaminant is discharging into the natural environment. 

We have no information that any circumstances as described above exist at the Greenfield South site. 

I also looked at the Amended and Restated Clean Energy Supply Contract for this project. There is no power under the 
contract for the OPA to order or otherwise require the Supplier to stop work. The Supplier is responsible to design and 
build the facility. While the contract provides for standards in that regard and allows the OPA to inspect the site to 
ascertain compliance with the contract, the contract does not put the OPA in the position of controlling the construction 
work. 

I would be happy to try to answer further questions. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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,\ Perun, Halyna N. (ENERGY) 

From: 
·sent: 
T6: 
Cc: 
Subject: 

Rehab, James (ENERGY) 
October 31, 2011 2:47PM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 
Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011. 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the"look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential alternative argument- 25.32(7): There exists a potential argument aimed at distinguishing a 
direction made under (4) from one made under (7), with the objective of attempting to disconnect the 
independence language (that the OPA assumes all responsibilities and liabilities of the Crown, etc.) 
provided for in (4) and (5) from the OPA's position when directed under (7). 

• Subsection (7) does refer back to clause (4)(a) in order to isolating the "initiative" (e.g. 
procurement contract) about which the (7) direction is to be made, and does not include explicit 
language relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, in my view, (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not, in my respectful view, 
operate as an independent authority outside of those provisions. 

• If ohe attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.4(5) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. · 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to a CES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relatio~ to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 
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This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32{4){a)(ii)) 
This transitional authority is connected to EA s.25.32{7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see {4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with Ute 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency - An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b)) to unilaterally assign che contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard·& Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 

Expropriation- LSB Energy would have to further research and analyze options which are based on the Expropi"iations 
Act (Ontario) and potentially solicit the advice of CLOC on the circumstances under which the Expropriation route can be 
utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 
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James P. H. Rehab 
, . Senior Counsel 

Ministry pf Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communicati.on may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Rehab, James (ENERGY) 
October 31, 2011 3:56 PM 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to refiect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, wl1ich were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide ihe "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32{7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distfnguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue {7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the {7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility a·nd liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express."natural person powers" under 
25.2(4) and, absent the express authority to furtber direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
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• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable ener.gy supply 
and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. . 

o These transitional authorities can be used both for the procurem-ent of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (9-.Q) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or.repudiate the .contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps .. and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the·contract, 
presumably without legal justification beyond the adherence to a· direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 
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• Gree-nfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can: to perform its own obligations under the contract in order to preserve its legal position going forward. 

~ Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in ·the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person{s) 
to whom it is addressed. Any dissemination or use of this information by others thlim the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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i Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Hi Halyna, 

Calwell, Carolyn (ENERGY) 
October 31, 2011 4:24PM 
Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant - Legal Authprity Issues 

James' message below generally incorporates my comments. With further thought, before getting into the (7) argument, I 
would add to the first line: "There exists a potential, though weak/modest, argument for a direction based on s.25.32(7), jf 
one can get past the wording of that section on its face". James' analysis is based on the larger scheme of this section
I'm trying to emphasize that the plain wording itself is still problematic (which James says in his first bullet. 

In the Expropriation section, James dropped a reference to the Ministry of Infrastructure Act, 2011, which seems to me to 
be the most likely authority under which we could move. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: Man 31/10/2011 3:56PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear,.legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority iii this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 
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• If one attempts to argue (7) as an independent authority, disconnecled from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. I 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
· assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoVerable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-gj to unilaterally assign the contract back to the Crown or a Crown agency., such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
· the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 

go that far. 
Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
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o There may be some commercial arguments that the OPA shares- responsibility (and therefore liability) for 
steps taken up to the date of the assignment back to the Crown; 

• The Crown may not be in as sound a position to_ manage the contract (depending upon what entity within the 
Crown the contract is assigned to); 

• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached. 

• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 
accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly.viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are. next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. · 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable}, since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed 'review of 
related activities). · 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market)- and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOG on the circumstances under 
which the Expropriation ro.ute can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 
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James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, i-lalyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Rehob, James (ENERGY) 
October 31, 2011 4:47 PM 
Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant - Legal Authority Issues 

Attachments: OPA Greenfield South Direction (25-32-7) (1 A} (Oct 31-11 ).DOC 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Halyna and Carolyn, 

I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end, 

Kindly, 

James 
( 

---------
From:. Rehab, James (ENERGY) 
Sent: October 31, 2011 3:56 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues. 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7}, and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Miniqter having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under {7) 
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by distinguishing the independence language (that the OPA assumes all responsibilities and lial:)ilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or il'iability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to a C.ES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email_ 
as not directly relevant). 

o This transitional authority expires on the DEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

0 

0 

0 

These transitional authorities can be used both for the procurement of renewables and non-renewables, 
These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost
recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost -recovery. 
Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-!11 to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all· elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
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o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 
greatly diminished if not eliminated; 

o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 
steps taken up to the date of the assignment back to the Crown; 

• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 
Crown the contract is assigned to); . 

• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached. 

o The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 
accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

o In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental,. capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so -that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income · 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the· and potentially solicit the advice of CLOG on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 
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James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and . 
all attachments. Thank you. 
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Draft: March 23, 2005 
DRAFT DIRECTION FOR CONSIDERATION 

Ontario Power Authority 
Attention: Mr. Collin Andersen, Chief Executive Officer 

Re: Immediate Cancellation, etc. of the Contract fm· ·a 280 MW Gas Generation Facility -
Greenfield South Power Corporation (Mississauga) 

I write in connection with my authority as the Minister of Energy in order to exercise the statutory 
power of ministerial direction which I have in respect of the Ontario Power Authority (the "OP A") 
under section 25.32 of the Electricity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of Lhe Act, previously directed that the OPA 
execute and deliver numerous contracts under a direction entitled "Request for Proposals for 2,500 
MW ofNew Clean Generation and Demand-Side Projects issued September 13, 2004, as amended 
(tl1e "2,500 MW RFP"", dated March 24, 2005. 

In recogoition that ilie Government no longer wishes to have the OPA proceed with one of these 
projects, namely the 280 MW gas-fired generation facility being developed by the Greenfield South 
Power Corporation (the "proponent"), which had been planned for the municipality of Mississauga 
(ilie "pmject"), and pursuant to my authority under s. 25.32 of the Act, I hereby auiliorize m1d direct 
tl1e OP A to take all necessmy legal, commercial and other steps in order to cancel, repudiate or 
rescind the contract in order to bring tl1e contract with the proponent to an immediate end. 

Further, pursuant to my authority under section 25.32 of ilie Act, the OP A is also hereby autl1orized 
and directed to take such steps, including negotiations, m1d to execute and deliver such ancillary 
documents, deeds and instruments in c01mection with, pertaining to, or arising out of, the cessation, 
ca11cellation or repudiation oftl1e contract referred to above. · 

This Direction shall be effective and binding as of the date hereof. 

Dated: October 31,2011 

Christopher [ntd- does lze prefer "Chris?'] Bentley 
Minister of Energy 

TOR_I-110:1235862.4 





'· 

.· 

Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 31, 2011 5:02 PM 
Calwell, Carolyn (ENERGY) 

Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Hi Carolyn -if you are able to take a look at this in the next while, I would appreciate your comments- I am off to the 
Chiarelli briefing but will return to my computer to review this (or version with your additions). Also- Dep has asked that 
we engage MAG/CLOG- when do you think this should be done? I am inclined to send our advice with a draft to OM this 
evening with a note that we'll send this over to CLOG for their input/review -but maybe we should simply do so now (i.e. 
before sending anything to OM)? Many thanks! 
Hafl'za 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 4:47 PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Halyna and Carolyn, 

I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end. 

Kindly, 

James 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 3:56 PM 
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To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-{7), and in particular (4) and {5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under {7) 
by distinguishing the independence language {that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under {7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2{4) and, absent the express authority to further direct the OPA in relation to {7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to a CES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
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Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-!:!1 to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors; DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial I legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
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o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 
own accord, and may well require to be directed in order to take this step; 

o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 
(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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·. 
Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Calwell, Carolyn (ENERGY) 
October 31, 2011 5:10PM 

To: 
Subject: 

Rehob, James (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant - Legal Authority Issues 

James, 

Thank you very much for this draft. I have no comments on it in and of itself. 

I wonder (and I really don't know) about a different approach: a direction to rescind the original direction to enter into the 
contract. An approach along these lines might say: "In recognition that the Government no longer wishes to have the 
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation 
(the "proponent") which had been planned for the municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the ACt, I hereby rescind the direction of (date]." 

Such a direction might avoid getting into cancellation, repudiation or rescission but might lead to the same outcome. At 
this same time, this approach may just be too "cute". 

We could discus tomorrow, depending on when the draft has to go up or into wider circulation. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: Man 31/10/ZOll 4:46 PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues . 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Halyna and Carolyn, 

I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end. 

Kindly, 

James 

From: Rehab, James (ENERGY) 
Sent: October 31, ZOll 3:56PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 
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October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under {4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 
Subsection {7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the {7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under {4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally; the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to a CES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
. as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32{4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see {4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 
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o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-.Q) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entitywithin the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable offorming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

. Greenfield would have. the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
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o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 
(so long as its own financing is sustainable), since it currently possesses all legal and regulatory_ 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOG on the circumstances under 
which the Expropriation route can be utilized. · 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 

· prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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. Perun, Halyna N. (ENERGY) 

From: 
·sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
October 31,2011 5:16PM 
Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant • Legal Authority Issues 

Hi -you've probably now seen my response to James. I think it would be useful to discuss his approach before 
circulating, if time allows. I would like to better understand why he drafted the way he did. I think it's a completely 
legitimate approach (and one that will satisfy the OPA), but I wonder if there are other ways to do this. You have a better 
sense of when the DM is expecting to see this. If we can, I would suggest sending over the advice, noting that we are 
working on a direction, discussing tomorrow and then sending over to CLOG before sending up to the DM. 

By the way, I spoke to Daphne on Friday. This file is now with Shona (last name?) and Len Marcello. Shona didn't know 
what was going on with the common interest privilege agreement but promised to find out. It sounded from Daphne like 
Scott and Daphne had left a good draft and that she and Len needed to review it and get it in approvals. A draft letter 
should presumably go to Len and Shona (or Fateh and Janet and leave them to sort it out). 

Carolyn 

From: Perun, Halyna N. (ENERGY) 
Sent: Mon 31/10/2011 5:02 PM 
To: Calwell, Carolyn (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Hi Carolyn -if you are able to take a look at this in the next while, I would appreciate your comments- I am off to the 
Chiarelli briefing but will return to my computer to review this (or version with your additions). Also- Dep has asked that 
we engage MAG/CLOC- when do you think this should be done? I am inclined to send our advice with a draft to DM this 
evening with a note·that we'll send this over to CLOC for their input/review -but maybe we should simply do so now (i.e. 
before sending anything to DM)? Many thanks! 
J[afpw · 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 4:47 PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 
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October 31, 2011 

Halyna and Carolyn, 

I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end. 

Kindly, 

James 

·---·-··-----------····-------··-------·-·-··-·-·-···--· 
From: Rehab, James (ENERGY) 
Sent: October 31, 2011 3:56 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks .. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction· 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: · 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

2 



• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) b·asis upon which to found a further direction to the OPA in relation to a CES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-.Q1 to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect.of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and com mercia I responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally respo'nsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; · 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
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• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 
accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation{s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by. the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• 'In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
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777 Ba;y Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 

• Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Rehob, James (ENERGY) 
October 31, 2011 5:36 PM 

To: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant - Legal Authority Issues 

Thanks very much, Carolyn- an excellent thougl1t indeed. I could see the rescission (or revocation) of a direction being a 
viable approach were the original direction not to have dealt with so many different projects (there were several set out in 
a chart within the direction)- The Direction originally listed seven contracts/projects, but several (including one or two 
others involving Greenfield Power) were cancelled. Perhaps this alone could be finessed (e.g. revoke only that portion of 
the direction that dealt with the Greenfield South project). I do wonder, however, whether revoking the original direction 
might actually place the OPA in a less clear legal position going forward regarding the steps it has taken thus far. Happy. 
to consider your good idea further, along with you, and t11anks for your input on my earlier advice piece as well- very 
much appreciated, indeed! 
Kindly, 
James 

From: Calwell, Carolyn (ENERGY) 
Sent: October 31, 2011 5:10PM 
To: Rehob, James (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

James, 

Thank you very much for this draft. I have no comments on it in and of itself. 

I wonder (and I really don't know) about a different approach: a direction to rescind the original direction to enter into the 
contract. An approach along these lines might say: "In recognition that the Government no longer wishes to have the 
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation 
(the "proponent") which had been planned for the municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the Act, I hereby rescind the direction of [date]." · 

Such a direction might avoid getting into cancellation, repudiation or rescission but might lead to the same outcome. At 
this same time, this approach may just be too "cute". 

We could discus tomorrow, depending on when the draft has to go up or into wider circulation. 

Carolyn 

From: Rehob, James (ENERGY) 
Sent: Mon 31/10/2011 4:46 PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Halyna and Carolyn, 
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I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end. 

Kindly, 

James 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 3:55PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This <?mail 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and {5), once the "initiative" (including 

a procurement contract) is passed to the'OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. · 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of.the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the {7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably {7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under {4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
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• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes tl1e Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. . 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5)", once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
sa.me. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-Q.j to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit ·rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of .being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be · 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
·• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown do~s not have the legal authority to reqUire the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 
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Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to-the contract 
· states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, wlien 

successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
. presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under.the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider . 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOG on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
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\ 
james.rehob@ontario.ca 

Notice 
Thi£ communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 31, 2011 8:18PM 
Lindsay, David (ENERGY) 

Cc: 
Subject: 

Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Greenfield South Gas Plant 

Privileged and Confidential 

For your consideration, our analysis with respect to 

(1) The Minister's authority to issue a direction to the OPA in regards to the Greenfield South Gas Plant contract; 

(2) An alternative approach that could include assignment of the contract back to the Crown; and 

(3) Repudiation of the contract by the OPA and whether this would halt the construction. 

Our short answers: 

(1) We are proceeding to develop a Minister's direction to the OPA that we'll send to MAG tomorrow for review and 
comment, in the event that a direction may be desired; however, the Minister does not have clear legal authority to direct 
the OPA to take any significant commercial steps in relation to the contract. We note that the risk of proceeding with a 
direction is that the proponent could bring a judicial review challenging the Minister's decision to issue a direciion, which 
likely would be successful. Further, this type of document is likely to be used against the government as evidence of the 
government's interference in a contract in any future lawsuit brought by the proponent. 

(2) We analysed the possibility of assignment of the contract back to the Crown. As you'll see this is certainly possible. 
The advantage of this approach is that the Minister/Government controls the outcome without having to rely on the OPA's 
Board of Directors. However, there are a number of significant disadvantages. 

(3) Repudiation of the contract by the OPA may not halt the construction. As Greenfield currently possesses all legal and 
regulatory approvals, and provided its own financing is sustainable, it could continue construction despite any repudiation 
of the contract. 

As per your request, I willie! MAG know that a draft direction will be coming their way tomorrow (we will also ask Rick to 
review it before we send it to MAG). If you'd like anything further or different, please let me know. I'd be happy to review 
with you further. 

JfaEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: Rehab, James (ENERGY) 
Sent: Man 31/10/2011 3:56PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7), if one can get past the wording of that section on its face. This argument attempts 
to disconnect the OPA's position when directed under (7) by distinguishing the independence language 
(that the OPA assumes all responsibilities and liabilities of the Crown, etc.) provided for in (4) and (5). 
The main thrust of the strategy would be to portray the OPA's position when directed under (7) as 
somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to a CES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
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• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 
and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (d) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. ac·cepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a dec1aration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 
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• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the Ministry of Infrastructure Act, 2011 and potentially solicit the advice of 
CLOG on the circumstances under which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Slater, Craig (JUS) 
November 1, 2011 8:59AM 
Perun, Halyna N. (ENERGY) 

Cc: 
Subject: 

Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS) 
FW: Mississauga Gas Plant- Common Interest Privilege Agreement w(th OPA 

Attachments: BN Common Interest Priv.doc; OPA-Energy Common Interest Agreement. doc · 

Halyna, 

Here is the common interest privilege agreement. Once you let us know that your client is fine with the agreement, we will 
send it to Mike Lyle for review. The agreement comtemplates that Deputy Lindsay will execute. For that reason, we are 
including our draft AG note for assistance in briefing him. Feel free to use the content, but understand that this is a draft 
note that is not approved by the AG or DAG. 

If you need assistance with the letter to the OPA, please contact either Len or Shona. 

Thanks 

From: Compton, Shona (JUS) 
Sent: October 31, 2011 12:28 PM 
To: Slater, Craig (JUS); Scarfone, Janet (JUS) 
Cc: Byard, Caitlin (JUS) 
Subject: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

Craig, Daphne and Scott prepared a common interest privilege agreement for the Mississauga plant based on the 
Oakville version. Len and I reviewed and discussed whether it should be more broadly drafted to also cover litigation. Len 
wants to go with their original version for now. I have revised the briefing note to reflect those discussions. Janet has 
approved. The electronic versions of the documents are attached- hard copy to follow. 

Shona L. Compton, LL.B. 
Counsel 
Crown Law Office - Civil 
720 Bay Street, 8th Floor 
Toronto ON M7 A 2S9 

Tel: 416 327-9899 
Fax: 416 326-4181 
Email: Shona.Compton@ontario.ca 

IMPORTANT NOTICE 
This communication may contain confidential information and may be subject to solicitor-client privilege. If you have 
received this message in error, please notify me immediately and delete this message without copying, printing, 
disseminating or forwarding it to anyone. 
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Confidential and Solicitor/Client Privileged 

Ministry of the Attorney General 

Briefing Note 
legal Services Division 

Crown law Office - Civil 

ISSUE: Mississauga Gas Plant Common Interest Privilege Agreement 

BACKGROUND 

e The Crown would like to enter into a common interest privilege agreement with the 
Ontario Power Authority ("OPA"). This agreement would relate to the resolution of 
issues that have arisen in connection with an agreement between the OPA and 
Greenfield South Power Corporation ("Greenfield") to construct a gas plant in 
Mississauga. 

• The OPA is established under the Electricity Act, 1998. That statute stipulates that 
the OPA is not an agent of the Crown for any purpose: sees. 6. Thus, unless 
common interest privilege applies, the sharing of privileged information between the 
Crown and OPA would waive privilege. 

e Attached is a draft common interest privilege agreement. This agreement is based 
upon the common interest privilege agreement that was previously entered into 
between the Crown and OPA in relation to the TransCanada Pipeline matter. 

DISCUSSION: 

An Exception to the Doctrine of Waiver 

e Common interest privilege is a doctrine that permits the sharing of solicitor-client and 
litigation-privileged materials without waiving the privilege in those materials. The 
doctrine is an exception to the principle of waiver. As is well-known, privilege can be 
lost where it is "waived". However, the courts have held that, where common interest 
privilege applies, privileged communications may be shared with third parties without 
waiving privilege. It is important to emphasize that the doctrine of common interest 
privilege does oot create a new privilege. It applies to communications that are 
already privileged. What the doctrine does is to protect those privileged 
communications by stipulating that, where parties share a common interest, they 
may disclose privileged communications to each other without waiving the privilege 
that exists in those documents or communications. The doctrine applies to both 
solicitor client privilege and to litigation privilege. 
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Nature of the Common Interest 

• This doctrine of common interest privilege originated in the litigation context. The 
doctrine was first articulated by Lord Denning in Buttes Gas and Oil Co. v. Hamner 
(No. 3), [1980]3 All E.R. 475 (C.A.). In that case the Court found that common 
interest privilege applies where parties with a common interest in anticipated 
litigation exchange facts, advice or other information regarding the litigation. To 
constitute a common interest, the parties must "share a common goal, seek a 
common outcome or have a selfsame interest": Hubbard et al, The Law of Privilege 
in Canada, val. 2 at para. 11.200. The doctrine of common interest privilege, as 
articulated in Buttes, has been applied in several jurisdictions in Canada, including 
by the Ontario Court of Appeal in General Accident Assurance Co. v. Chrusz (1999), 
45 O.R. (3d) 321. 

• The courts have clarified that to be a "common interest" for the purposes ofthe 
privilege the interests of the parties do not have to be "identical" as long as there is 
"sufficient common interest" between them: Scott & Associates Engineering Ltd. v. 
Ghost Pine Windfarm, LP, [2011] A.J. No. 57 4 (Q.B.) at para. 26: Moreover, if the 
parties share a common interest, the privilege may attach to shared documents that 
relate to that common interest even though the parties are also adverse in interest in 
some other respects: Western Canadian Place Lted. V. Con-Force Products Ltd., 
[1997] A.J. No. 354 {Alta Q.B.); YBM Magnex International Inc. (Re), [1999] A.J. No. 
1227 (Alta Q.B.) reversed on other grounds in [2000] A.J. No. 1231 (C.A.). Further, 
if the parties share a common interest at the present time, the privilege is not lost 
merely because ofthe possibility that the parties may become adverse in interest in 
the future. See for example, Barclays Bank PLC v. Devonshire Trust (Trustee of), 
[2010] OJ No. 4234 (Sup. Ct) at para. 12; see also CC &L Dedicated Enterprise 
Fund (Trustee of) v. Fisherman, [2001] O.J. No. 637 at para. 30 

Not Limited to Civil Litigation 

• The doctrine as originally articulated in Buttes required the common interest to relate 
to actual or anticipated litigation. However, a number of Canadian cases have 
applied the doctrine to common interests that arise outside of litigation. Thus, the 
courts have held that the doctrine can apply in the commercial context where parties 
have "a common interest in bringing a transaction to a successful completion ... not 
dependent on an interest shared by the parties in ongoing or anticipated litigation": 
Canmore Mountain villas v. Alberta (Minister of Seniors and Community Supports), 
2009 ABQB 348 at paras 7-8. 

• For example, in Fraser Milner Casgrain LLP v. Canada (Minister of National 
. Revenue - M.N.R., [2002] B.C.J. privileged documents that were prepared for one 
group of companies were shared with other corporate parties to a proposed 
transaction. The Court held that the doctrine of common interest privilege could be 
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applied as the parties shared a common interest in the successful completion of the 
business transaction. 

" However, the courts have also cautioned that the extension of common interest 
privilege to the commercial context should be applied with some caution. For 
example in Maximum Ventures Inc v. De Graaf, [2007] B.C.J. No 2355 (B.C.C.A.), 
the Court of Appeal stated: 

However; this extension of common interest privilege outside the litigation 
context is still a relatively novel doctrine and the .limits of this extension are not 
yet completely known. The courts have cautioned that this extension of common 
interest privilege in the commercial context must be applied in a careful and 
principled manner: see for example Pitney Bowes of Canada Ltd. v. Canada, 
[2003] F.C.J. No. 311 (F.C.). 

" The doctrine was also recently applied to the sharing of privileged information 
between the Canadian Judicial Council and the Law Society of Upper Canada in 
relation to an investigation of professional misconduct of a judge and counsel in the 
same proceeding: see Salansky v. Canada, [2011] F.C.J. No. 594 at para. 32 

" As far as we are aware, there is no case where common interest privilege has been 
specifically considered in the context of intergovernmental communications made in 
furtherance of a common intergovernmental policy initiative. However, a leading 
academic commentator has argued that the principle should apply to such 
communications. In McNair, "Solicitor Client Privilege and the Crown" (2003), 82 
Can Bar Rev. 213 at p. 232 the author states: 

There could be a significant breakdown in the flow of communications between 
the various levels of government if the courts concluded that this privilege did not 
apply in the government context Not only are there constant exchanges on the 
development and implementation of government legislation, there are also 
shared interests in the pursuit of litigation. 

w There also have I:Jeen no cases that have discussed whether common interest 
privilege can apply between the Crown and a public body, such as the OPA, that is 
neither part of the Crown nor a Crown agent. However, the recent extensions of the 
doctrine beyond litigation outlined-above provide a reasonable basis for concluding 
that a court would likely find that the doctrine can apply in these circumstances as 
well. 

m The Minister of Energy and the government have been given important roles with 
respect to energy policy and inevitably must work with the OPA. For example, under 
s. 7 of the Ministry of Energy Act, 2011, the Minister of Energy is required to review 
energy matters on a continuing basis with regard to short-term and long-term goals 
in relation to the energy needs of the province of Ontario. The Minister also has the 
power to establish policies and develop and co-ordinate plans and programs. Under 
the Electricity Act, 1998, the OPA must develop an Integrated Power System Plan 
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(the "Plan") and the government may issue directives to the OPA in relation to this 
Plan. There would therefore be a common interest between the OPA and the 
Minister of Energy in connection with the issues that have recently arisen relating to 
the location of the Mississauga gas plant. Both the Minister of Energy and the OPA 
share a common interest in ensuring that the resolution of issues with Greenfield is 
consistent the provincial energy policies, priorities and plans. 

• Accordingly, in our view, there is sufficient commonality of interest between the , 
Crown and the OPA in connection with tlie resolution of the Mississauga gas plant 
matter to support the reliance on the common interest privilege. Thus, it would be 
reasonable for the parties to enter into a common interest privilege agreement. 

Counsel: Daphne lntrator, General Counsel and Scott Feltman, Counsel 
Crown Law Office - Civil 
Legal Services Division 

Date: October 26, 2011 

Approved by: 

Director: 
Craig Slater, Director, Crown Law Office - Civil 

ADAG: 
Malliha Wilson, ADAG, Legal Services Division 

DAG: 
Murray Segal, Deputy Attorney General 

AG: 
The Honourable John Gerretsen, Attorney General 



COOPERATION AND COMMON INTEREST PRIVILEGE AGREEMENT 

THIS AGREEMENT is effective as of the*** day of***, 2011 (the "Effective Date"). 

BETWEEN: 

RECITALS: 

ONT ARlO POWER AUTHORITY 

("OPA") 

-and-

HER MAJESTY TI-IE QUEEN 1N RIGHT OF ONTARIO AS 

REPRESENTED BY THE MINISTER OF ENERGY 

("ONTARIO") 

A. The OP A and Greenfield South Power Corporation ("Greenfield") entered into the Amended and 
ili . 

Restated Clean Energy Supply Contract, dated as of the 12 day of April, 2005 and amended and 
restated as of March 16, 2009 (the "ARCES Contract"). 

B. Issues have arisen with respect to the location of the natnral gas fuelled generating station that is 
the subject bfthe ARCES Contract. Under the Electricity Act, 1998, S.O. 1998, c.l5, Sched. A, 
both Ont_ario and the OP A have responsibilities for energy matters in the Province. The Minister of 
Energy also has duties and responsibilities in relation to energy matters under the Minist1y of 
Energy Act, 2011. Accordingly, the OPA and Ontario share a common interest in the satisfactory 
resolution of issues that have arisen with respect to the ARCES Contract. 

C. The OP A and Ontario have undertaken, and will undertake, factnal, legal and other research, and 
are of the opinion that it is in their best interest to exchange information, pool their individual work 
product and cooperate in the joint effort to resolve the issues in relation to the ARCES Contract. 

D. Cooperation in tllis regard will necessarily involve the exchange of confidential infonnation as 
well as information which is otherwise privileged such as, amongst others, solicitor/client 
communications. 

E. In ligl1t of their common interest, OP A and Ontario wish to proceed cooperatively, and by this 
Agreement seek to document their mutnal intention and agreement that neither OP A nor Ontmio 
shall suffer any waiver or loss of privilege as a result of disclosure to each other of their Privileged 
Information (as defined below). 

AGREEMENT 

In consideration of the promises and the mutnal covenants and agreements herein, the Parties agree 
as follows: . ' 

DEFINITIONS 



I. In the foregoing Recitals and in this Agreement, the following terms have the meanings set forth 
in this Section: 

(a) "Effective Date" means the effective date as defined above. 

(b) "Parties" means the OPA and Ontario and, for the purpose of giving effect to tins Agreement, 
includes their legal counsel, agents, consultants and experts. 

(c) "Privileged Information" means infonnation and communications, whether written or 
electronically recorded, which are or would be otherwise in law privileged and protected from 
disclosure. or production to Tllird Parties made between OP A (or its employees, legal counsel, 
agents, consultants, experts or any other person or entity acting on OP A's behalf) and Ontario (or its 
employees, legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their employees, 
consultants, board members or advisors; 

(iii) any analyses, document binders, files, compilations or databases; 

(iv) tl1e sharing or exchange 'Via any media, including but not limited to electronic media; 

(v) theories, impressions, analyses, legal research, or legal opinions; 

(vi) communications to and from experts, and documentation relating to or setting out 
expert commentary and opinion; and 

(vii) any otl1er material, communications and information which would otherwise be 
protected from disclosure to TI1ird Parties. 

(d) "Greenfield" has the meaning defined in paragraph A of the Recitals. 

(e) "Third Party" or "Third Parties" means any person or entity tl1at is not a Party. Tllird Party 
includes Greenfield, their employees, agents, counsel, subcontractors, consultants, experts, or any 
oilier person or entity acting on Greenfield's behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in ilie resolution oftl1e issues related to ilie 
ARCES Contract and wish to cooperate witl1 each other in respect iliese matters, and wish to share 
between iliem Privileged Information without risk of prejudice to or of waiver in whole or in part of 
their respective privileges and rights to hold such Privileged Information protected from disclosure. 

3. TI1e Parties are under no obligation to share Privileged Information. However, from time to time, 
either Party (ilie "Disclosing Party") in its sole discretion may choose to share Privileged 
Information with the oilier Party (the "Receiving Party"). 

4. To the extent that exchanges of Privileged Information have been made prior to entering into tills 
Agreement, it is the Parties' intention that all such exchanges be subject to the terms oftl1is 
Agreement as if they had occurred after the Effective Date. 



5. The execution oftl1is Agreement, the cooperation between the Parties in respect ofthe ARCES 
Co"ntract and the exchange ofP1ivileged Infonnation under this Agreement, where the materials 
would otherwise be protected by law against disclosure by solicitor client (attomey client) 
privilege, litigation privilege, work product doctrine, without prejudice privilege, or any other 
applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in part in 
favour of any TI1ird Party by either Party of any applicable privilege or other rule of 
protection from disclosure; and · 

(ii) will not be asserted at any time by either Party as a waiver of any such privilege or 
other rule of protection from disclosure. 

6. Disclosure of Privileged Information by the Receiving Pmiy to TIJird Parties without the prior 
written consent of counsel for tl1e Disclosing Party is expressly prohibited, unless the disclosure is 
ordered by a court of competent jurisdiction or is otl1erwise requiTed by law. If disclosure of any 
P1ivileged Information is sought from a Receiving Party in any arbitration, litigation or other legal 
proceedings, the Receiving Party (from whom disclosure is sought) shall take all steps necessary to 
preserve and invoke, to the fullest extent possible, all applicable privileges, innnunities and 
protections against disclosure, and shall immediately provide written notice of such legal 
proceedings to the Disclosing Party. TI1e Receiving Party shall not voluntarily surrender or disclose 
the Privileged Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral. tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both prior to 
resolution of all outstanding issues and thereafter, and shall not be used for any purpose other than 
the stated sole purpose of cooperation in the resolution of issues relating to the ARCES Contract. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, unless 
both Parties consent in writing or unless compelled by order of a court ot arbitral hibunal. 

9. The Parties aclmowledge and agree that their common interest in the resolution of issues relating 
to the ARCES Contract and their intention that no waiver of privilege shall result from their 
exchange of Privileged Information between them shall ill no way be affected or deemed to be 
negated in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the ARCES Contract. 

COOPERATION 

I 0. The Parties shall cooperate in respect of the resolution of issues relating to the ARCES 
Contract, including providing access to infonnation, materials and employees as may be reasonably 
necessary from time to time, as the case may be, provided that each of the Parties reserves the right 
to determine what information will be shared and under what circumstances, and no obligation or 
duty to share any such infonnation is created by tllis Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final resolution of 
issues relating to the ARCES Contract. 

12. Notwithstanding tl1e foregoing, any Party may withdraw Jimn tllis Agreement by giving twenty 
(20) days advance written notice to the other Party, which 20 days is calculated beginning on the 



day after the notice is received by a Party. For greater certainty, withdrawal from tins Agreement _by 
a Party is not effective until the expiration of the days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the withdrawing 
Party and any Privileged Infonnation made available by or to the otl1er Party prior to that Party's 
withdrawal shall continue to be govemed by the te1ms of this Agreement whether or not the Parties 
are, in any respect in relation to tl1e ARCES Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, tl1e withdrawing Party 
shall retum to tl1e Disclosing Party all Privileged Information received from the Disclosing Party. In 
tl1e case of copies, witl1 the consent of the Disclosing Party, the Receiving Party may destroy such 
copies in a secure manner, and confirm in writing to the Disclosing Party that it has done so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and fue sharing of Privileged lnfomation between them 
shall not be used as a basis for a motion to disqualifY a Party's counsel (including for certainty the 
Party's counsel's law firm and any partner or associate thereof) after a Party has withdrawn from 
this Agreement for any reason, including without limitation, due to any conflict of interest winch 
arises or becomes !mown to the withdrawing Party after the Effective Date, adversity between the 
Parties or any ol11er reason whatsoever based on tins Agreement or the cooperation and disclosure 
of Privileged mformation hereunder. 

16. The Parties confinn tlmt tl1ere is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OP A and Ontario, nor any solicitor-client relationship between 
counsel for Ontario and the OP A, as a result of any communications, sharing of Privileged 
mformation, cooperation or any other action taken in furtl1erance of tl1e Parties' common interests 
or under and in reliance upon this Agreement. 

GENERAL PROVISIONS . 

18. This Agreement shall be construed in accordance with the laws of the Province of Ontario and 
fue Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with respect to any 
and all matters arising under this Agreement. 

19. If any of the provisions of tins Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the 
remaining provisions shall not in any way be affected or impaired thereby. 

20. Any failure of any Party to enforce any of the provisions of this Agreement or to require_ 
compliance with any of its terms at any time while this Agreement is in force shall in no way affect 
the validity of this Agreement, or any part hereof, and shall not be deemed a waiver of the right of 
such Party thereafter to enforce any and each such provisions. 

21. Nothing contained in or done further to this Agreement shall be deemed either expressly or by 
implication to create a duty ofloyalty between any counsel and anyone other than the client of that 
counsel. 

22. This Agreement contains tl1e entire understanding of the Parties with respect to the subject 
matter hereof. There are no otl1er oral understandings, terms, or conditions and neither Party has 
relied upon any representation, express or implied, not contained in tins Agreement. 



23. No change, amendment, or modification of this Agreement shall be valid or binding upon the 
Parties hereto unless such change, amendment, or modification is in writing and duly executed by 
both Parties hereto. 

24. The headings contained in this Agreement are for convenience and reference only and in no 
way define, describe, extend, or limit the scope or intent of this Agreement or the intent of any 
provision contained herein. 

25. This Agreement shall enure to the benefit of and be binding upon the respective successors and 
assigns of the Parties. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first set 
forth above. 

ONTRARlO POWER AUTHORITY 

By: __________________________ __ 

Name: ______________ _ 

Title: ________________ ~-----------

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE MINISTER 
OF ENERGY 

By: --------------------------------

Name: David Lindsay 

Title: Deputy Minister 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 1, 2011 9:15AM 
Calwell, Carolyn (ENERGY) 

Subject: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 
Attachments: BN Common Interest Priv.doc; OPA-Energy Common Interest Agreement. doc 

Hi Carolyn- Could you please review this version of common interest agreement and let me know if you're comfortable 
with its contents? Craig would like to know that OM Lindsay is fine with the agreement before sending it to Mike. He's 
already been in touch directly with Mike. Thank you! 

:Kafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Slater, Craig (JUS) 
Sent: November 1, 2.011 8:59 AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS) 
Subject: FW: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

Halyna, 

Here is the common interest privilege agreement. Once you let us know that your client is fine with the agreement, we will 
send it to Mike Lyle for review. The agreement com templates that Deputy Lindsay will execute. For that reason, we are 
including our draft AG note for assistance in briefing him. Feel free to use the content, but understand that this is a draft 
note that is not approved by the AG or DAG. 

If you need assistance with the letter to the OPA, please contact either Len or Shona. 

Thanks 

From: Compton, Shona (JUS) 
Sent: October 31, 2.011 12.:2.8 PM 
To: Slater, Craig (JUS); Scarfone, Janet (JUS) 
Cc: Byard, Caitlin (JUS) 
Subject: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 
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Craig, Daphne and Scott prepared a common interest privilege agreement for the Mississauga plant based on the 
Oakville version. Len and I reviewed and discussed whether it should be more broadly drafted to also cover litigation. Len 
wants to go with their original version for now. I have revised the briefing note to refiect those discussions. Janet has 
approved. The electronic versions of the documents are attached- hard copy to follow. 

Shona L. Compton, LL.B. 
Counsel 
Crown Law Office - Civil 
720 Bay Street, 8th Floor 
Toronto ON M7A 2S9 

Tel: 416 327-g899 
Fax: 416 326-4181 
Email: Shona.Compton@ontario.ca 

IMPORTANT NOTICE 
This communication may contain confidential information and may be subject to solicitor-client privilege. If you have 
received this message in error, please notify me immediately and delete this message without copying, printing, 
disseminating or forwarding it to anyone. 
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Confidential and Solicitor/Client Privileged 

Ministry of the Attorney General 

Briefing Note 
Legal Services Division 

Crown law Office- Civil 

ISSUE: Mississauga Gas Plant Common Interest Privilege Agreement 

BACKGROUND 

e The Crown would like to enter into a common interest privilege agreement with the 
Ontario Power Authority ("OPA"). This agreement would relate to the resolution of 
issues that have arisen in connection with an agreement between the OPA and 
Greenfield South Power Corporation ("Greenfield") to construct a gas plant in 
Mississauga. 

e The OPA is established under the Electricity Act, 1998. That statute stipulates that 
the OPA is not an agent of the Crown for any purpose: see s. 6. Thus, unless 
common interest privilege applies, the sharing of privileged information between the 
Crown and OPA would waive privilege. 

e Attached is a draft common interest privilege agreement. This agreement is based 
upon the common interest privilege agreement that was previously entered into 
between the Crown and OPA in relation to the TransCanada Pipeline matter. 

DISCUSSION: 

An Exception to the Doctrine of Waiver 

e Common interest privilege is a doctrine that permits the sharing of solicitor-client and 
litigation-privileged materials without waiving the privilege in those materials. The 
doctrine is an exception to the principle of waiver. As is well-known, privilege can be 
lost where it is "waived". However, the courts have held that, where common interest 
privilege applies, privileged communications may be shared with third parties without 
waiving privilege. It is important to emphasize that the doctrine of common interest 
privilege does not create a new privilege. It applies to communications that are 
already privileged. What the doctrine does is to protect those privileged 
communications by stipulating that, where parties share a common interest, they 
may disclose privileged communications to each other without waiving the privilege 
that exists in those documents or communications. The doctrine applies to both 
solicitor client privilege and to litigation privilege. 
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Nature of the Common Interest 

• This doctrine of common interest privilege originated in the litigation context. The 
doctrine was first articulated by Lord Denning in Buttes Gas and Oil Co. v. Hamner 
(No.3), [1980]3 All E.R. 475 (C.A.). In that case the Court found that common 
interest privilege applies where parties with a common interest in anticipated 
litigation exchange facts, advice or other information regarding the litigation. To 
constitute a common interest. the parties must "share a common goal, seek a 
common outcome or have a selfsame interest": Hubbard et al, The Law of Privilege 
in Canada, val. 2 at para. 11.200. The doctrine of common interest privilege, as 
articulated in Buttes, has been applied in several jurisdictions in Canada, including 
by the Ontario Court of Appeal in General Accident Assurance Co. v. Chrusz (1999), 
45 O.R. (3d) 321. 

• The courts have clarified that to be a "common interest" for the purposes of the 
privilege the interests of the parties do not have to be "identical" as long as there is 
"sufficient common interest" between them: Scott & Associates Engineering Ltd. v. 
Ghost Pine Windfarm, LP, [2011] A.J. No. 574 (Q.B.) at para. 26. Moreover, if the 
parties share a common interest, the privilege may attach to shared documents that 
relate to that common interest even though the parties are also adverse in interest in 
some other respects: Western Canadian Place Lied. V. Con-Force Products Ltd., 
[1997] A.J. No. 354 (Alta Q.B.); YBM Magnex International Inc. (Re), [1999] A.J. No. 
1227 (Alta Q.B.) reversed on other grounds in [2000] A.J. No. 1231 (C.A.). Further, 
if the parties share a common interest at the present time, the privilege is not lost 
merely because of the possibility that the parties may become adverse in interest in 
the future. See for example, Barclays Bank PLC v. Devonshire Trust (Trustee of), 
[2010] OJ No. 4234 (Sup. Ct) at para. 12; see also CC &L Dedicated Enterprise 
Fund (Trustee of) v. Fisherman, [2001] O.J. No. 637 at para. 30 

Not Limited to Civil Litigation 

• The doctrine as originally articulated in Buttes required the common interest to relate 
to actual or anticipated litigation. However, a number of Canadian cases have 
applied the doctrine to common interests that arise outside of litigation. Thus, the 
courts have held that the doctrine can apply in the commercial context where parties 
have "a common interest in bringing a transaction to a successful completion ... not 
dependent on an interest shared by the parties in ongoing or anticipated litigation": 
Canmore Mountain villas v. Alberta (Minister of Seniors and Community Supports), 
2009 ABQB 348 at paras 7c8. 

• For example, in Fraser Milner Casgrain LLP v. Canada (Minister of National 
Revenue - M.N.R., [2002] B.C.J. privileged documents that were prepared for one 
group of companies were shared with other corporate parties to a proposed 
transaction. The Court held that the doctrine of common interest privilege could be 
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applied as the parties shared a common interest in the successful completion of the 
business transaction. 

" However, the courts have also cautioned that the extension of common interest 
privilege to the commercial context should be applied with some caution. For 
example in Maximum Ventures Inc v. DeGraaf, [2007] B.C.J. No 2355 (B.C.C.A.), 
the Court of Appeal stated: 

However, this extension of common interest privilege outside the litigation 
context is still a relatively novel doctrine and the limits of this extension are not 
yet completely known. The courts have cautioned that this extension of common 
interest privilege in the commercial context must be applied in a careful and 
principled manner: see for example Pitney Bowes of Canada Ltd. v. Canada, 
[2003] F.C.J. No. 311 (F. C.). 

e The doctrine was also recently applied to the sharing of privileged information 
between the Canadian Judicial Council and the Law Society of Upper Canada in 
relation to an investigation of professional misconduct of a judge and counsel in the 
same proceeding: see Salansky v. Canada, [2011] F.C.J. No. 594 at para. 32 

e As far as we are aware, there is no case where common interest privilege has been 
specifically considered in the context of intergovernmental communications made in 
furtherance of a common intergovernmental policy initiative. However, a leading 
academic commentator has argued that the principle should apply to such 
communications. In McNair, "Solicitor Client Privilege and the Crown" (2003), 82 
Can Bar Rev. 213 at p. 232 the author states: 

There could be a significant breakdown in the flow of communications between 
the various levels of government if the courts concluded that this privilege did not 
apply in the government context. Not only are there constant exchanges on the 
development and implementation of government legislation, there are also 
shared interests in the pursuit of litigation. 

• There also have been no cases that have discussed whether cornrnon interest 
privilege can apply between the Crown and a public body, such as the OPA, that is 
neither part of the Crown nor a Crown agent. However, the recent extensions of the 
doctrine beyond litigation outlined above provide a reasonable basis for concluding 
that a court would likely find that the doctrine can apply in these circumstances as 
well. 

• The Minister of Energy and the government have been given important roles with 
respect to energy policy and inevitably must work with the OPA. For example, under 
s. 7 of the Ministry of Energy Act, 2011, the Minister of Energy is required to review 
energy matters on a continuing basis with regard to short-terrn and long-term goals 
in relation to the energy needs of the province of Ontario. The Minister also has the 
power to establish policies and develop and co-ordinate plans and programs. Under 
the Electricity Act, 1998, the OPA rnust develop an Integrated Power System Plan 
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(the "Plan") and the government may issue directives to the OPA in relation to this 
Plan. There would therefore be a common interest between the OPA and the 
Minister of Energy in connection with the issues that have recently arisen relating to 
the location of the Mississauga gas plant. Both the Minister of Energy and the OPA 
share a common interest in ensuring that the resolution of issues with Greenfield is 
consistent the provincial energy policies, priorities and plans. 

• Accordingly, in our view, there is sufficient commonality of interest between the 
Crown and the OPA in connection with the resolution of the Mississauga gas plant 
matter to support the reliance on the common interest privilege. Thus, it would be 
reasonable for the parties to enter into a common interest privilege agreement. 

Counsel: 

Date: 

Daphne lntrator, General Counsel and Scott Feltman, Counsel 
Crown Law Office - Civil 
Legal Services Division 

October 26, 2011 

Approved by: 

Director: 
Craig Slater, Director, Crown Law Office - Civil 

ADAG: 
Malliha Wilson, ADAG, Legal Services Division 

DAG: 
Murray Segal, Deputy Attorney General 

AG: 
The Honourable John Gerretsen, Attorney General 



COOPERATION AND COMMON INTEREST PRIVILEGE AGREEMENT 

THIS AGREEMENT is effective as of the*** day of***, 2011 (the "Effective Date"). 

BETWEEN: 

RECITALS: 

ONTARIO POWER AUTHORITY 

("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 

REPRESENTED BY THE MINISTER OF ENERGY 

("ONTARIO") 

A. The OPA and Greenfield South Power Corporation ("Greenfield") entered into the Amended and 
Restated Clean Energy Supply Contract, dated as of the 121

h day of April, 2005 and amended and 
restated as of March 16,2009 (the "ARCES Contract"). 

B. Issues have arisen with respect to the location of the natural gas fuelled generating station that is 
the subject of the ARCES Contract. Under the Electricity Act, 1998, S.O. 1998, c.15, Sched. A, 
both Ontario and the OP A have responsibilities for energy matters in the Province. 1l1e Minister of 
Energy also has duties and responsibilities in relation to energy matters under the MinistiJ' of 
Energy Act, 2011. Accordingly, the OPA and Ontario share a common interest in the satisfactory 
resolution of issues that have arisen with respect to the ARCES Contract. 

C. The OP A and Ontario have undertaken, and will undertake, factual, legal and other research, and 
are of the opinion that it is in their best interest to exchange infonnation, pool their individual work 
product and cooperate in the joint effort to resolve the issues in relation to the ARCES Contract. 

D. Cooperation in this regard will necessarily involve the exchange of confidential information as 
well as information which is otherwise privileged such as, amongst others, solicitor/client 
communications. 

E. In light of their common interest, OP A and Ontario wish to proceed cooperatively, and by this 
Agreement seek to document their mutual intention and agreement that neither OP A nor Ontario 
shall suffer any waiver or loss of privilege as a result of disclosure to each other of their Privileged 
Information (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree 
as follows: 

DEFINITIONS 



I. In the foregoing Recitals and in this Agreement, the following tenus have the meanings set forth 
in this Section: 

(a) "Effective Date" means the effective date as defined above. 

(b) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this Agreement, 
includes their legal counsel, agents, consultants and experts. 

(c) "Privileged Information" means infonnation and communications, whether written or 
electronically recorded, which are or would be otherwise in Jaw privileged and protected from 
disclosure or production to Third Parties made between OP A (or its employees, legal counsel, 
agents, consultants, experts or any other person or entity acting on OP A's behalf) and Ontario (or its 
employees, legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their employees, 
consultants, board members or advisors; 

(iii) any analyses, document binders, files, compilations or databases; 

(iv) the sharing or exchange via any media, including but not limited to electronic media; 

(v) theories, impressions, analyses, legal research, or legal opinions; 

(vi) communications to and from experts, and documentation relating to or setting out 
expert commentary and opinion; and 

(vii) any other material, communications and infonnation which would otherwise be 
protected from disclosure to Third Parties. 

(d) "Greenfield" has the meaning defined in paragraph A of the Recitals. 

{e) "Third Party" or "Third Parties" means any person or entity that is not a Party. Third Party 
includes Greenfield, their employees, agents, counsel, subcontractors, consultants, experts, or any 
other person or entity acting on Greenfield's behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the resolution of the issues related to the 
ARCES Contract and wish to cooperate with each other in respect these matters, and wish to share 
between them Privileged Information without risk of prejudice to or of waiver in whole or in part of 
their respective privileges and rights to hold such Privileged Information protected from disclosure. 

3. The Parties are under no obligation to share Privileged Information. However, from time to time, 
either Party (the "Disclosing Party") in its sole discretion may choose to share Privileged 
Information with the other Party (the "Receiving Party"). 

4. To the extent that exchanges of Privileged Information have been made prior to entering into this 
Agreement, it is the Parties' intention that all such exchanges be subject to the terms of this 
Agreement as if they had occurred after the Effective Date. 



5. The execution of this Agreement, the cooperation between the Parties in respect of the ARCES 
Contract and the exchange of Privileged lnfon11ation under this Agreement, where the materials 
would otherwise be protected by law against disclosure by solicitor client (attomey client) 
privilege, litigation p1ivilege, work product doctrine, without prejudice privilege, or any other 
applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in part in 
favour of any Third Party by either Party of any applicable p1ivilege or other rule of 
protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such privilege or 
other rule of protection from disclosure. 

6. Disclosure of Privileged lnfon11ation by the Receiving Party to Third Parties without the prior 
written consent of counsel for the Disclosing Party is expressly prohibited, unless the disclosure is 
ordered by a court of competent jurisdiction or is otherwise required by law. If disclosure of any 
Privileged Infon11ation is sought from a Receiving Party in any arbitration, litigation or other legal 
proceedings, the Receiving Party (from whom disclosure is sought) shall take all steps necessary to 
preserve and invoke, to the fullest extent possible, all applicable privileges, immunities and 
protections against disclosure, and shall immediately provide w1itten notice of such legal 
proceedings to the Disclosing Party. The Receiving Party shall not voluntarily surrender or disclose 
the Privileged lnfonnation without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Infon11ation shall be preserved as confidential and privileged both prior to 
resolution of all outstanding issues and thereafter, and shall not be used for any purpose other than 
the stated sole purpose of cooperation in the resolution of issues relating to the ARCES Contract. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, unless 
both Parties consent in writing or unless compelled by order of a court or arbitral tribunal. 

9. The Parties aclmowledge·and agree that their common interest in the resolution of issues relating 
to the ARCES Contract and their intention that no waiver of privilege shall result from their 
exchange of Privileged Information between them shall in no way be affected or deemed to be 
negated in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the ARCES Contract. 

COOPERATION 

I 0. Tile Parties shall cooperate in respect of the resolution of issues relating to the ARCES 
Contract, including providing access to infonnation, materials and employees as may be reasonably 
necessary from time to time, as the case may be, provided that each of the Parties reserves the right 
to detennine what infon11ation will be shared and under what circumstances, and no obligation or 
duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final resolution of 
issues relating to the ARCES Contract. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving twenty 
(20) days advance written notice to the other Party, which 20 days is calculated beginning on the 



day after the notice is received by a Party. For greater certainty, withdrawal from this Agreement by 
a Party is not effective until the expiration of the days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the withdrawing 
Party and any Privileged lnfonnation made available by or to the other Party prior to that Party's 
withdrawal shall continue to be governed by the terms of this Agreement whether or not the Parties 
are, in any respect in relation to the ARCES Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing Party 
shall return to the Disclosing Party all Privileged lnfonnation received from the Disclosing Party. In 
the case of copies, with the consent of the Disclosing Party, the Receiving Party may destroy such 
copies in a secure mmmer, and confirm in writing to the Disclosing Party that it has done so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged lnfornation between them 
shall not be used as a basis for a motion to disqualify a Party's counsel (including for certainty the 
Party's counsel's law finn and any partner or associate thereof) after a Party has withdrawn from 
this Agreement for any reason, including without limitation, due to any conflict of interest which 
arises or becomes !mown to the withdrawing Party after the Effective Date, adversity between the 
Parties or any other reason whatsoever based on this Agreement or the cooperation and disclosure 
of Privileged Information hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OP A and Ontario, nor any solicitor-client relationship between 
counsel for Ontario and the OPA, as a result of any communications, sharing of Privileged 
Information, cooperation or any other action taken in furtherance of the Parties' common interests 
or under and in reliance upon this Agreement. 

GENERAL PROVISIONS 

18. This Agreement shall be construed in accordance with the laws of the Province of Ontario and 
the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with respect to any 
and all matters arising under this Agreement. 

19. If any of the provisions of this Agreement or portions thereof should be. determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the 
remaining provisions shall not in anyway be affected or impaired thereby. 

20. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no way affect 
the validity of this Agreement, or any part hereof, and shall not be deemed a waiver of the right of 
such Party thereafter to enforce any and each such provisions. 

21. Nothing contained in or done further to this Agreement shall be deemed either expressly or by 
implication to create a duty ofloyalty between any counsel and anyone other than the client of that 
counsel. 

22. This Agreement contains the entire understanding of the Parties with respect to the subject 
matter hereof. There are no other oral understandings, terms, or conditions and neither Party has 
relied upon any representation, express or implied, not contained in this Agreement. 



23. No change, amendment, or modification of this Agreement shall be valid or binding upon the 
Pmiies hereto unless such change, amendment, or modification is in writing and duly executed by 
both Parties hereto. 

24. The headings contained in this Agreement are for convenience and reference only and in no 
way define, describe, extend, or limit the scope or intent of this Agreement or the intent of any 
provision contained herein. 

25. This Agreement shall enure to the benefit of and be binding upon the respective successors and 
assigns of the Parties. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first set 
fmih above. 

ONTRARIO POWER AUTHORITY 

By: -----------------------------

Name: ----------------------------

Title: -----------------------------

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE MINISTER 
OF ENERGY 

By: ---------------------------------

Name: David Lindsay 

Title: Deputy Minister 



. -



Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
November 1, 2011 9:37AM 

To: 
Subject: 

Rehab, James (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Greenfield South Gas Plant- Legal Authority Issues 

Re timing- We should aim for a draft direction that is MAG/CLOG approved by end of day today. The Deputy said 
yesterday that he wanted us to come up with something "in the next 24 hours". When you've had an opportunity to 
discuss etc, I would like a draft version to be reviewed by Rick/Ryan before it's sent to CLOG. CLOG is expecting it. 

Carolyn -the contacts at CLOG are Len Marcello and Shona Compton. 

Thank you! 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 

·prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

···- .. -·· - ....... ------ .....•.... ---·· ···- -·········· .......... . 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 5:36 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Thanks very much, Carolyn- an excellent thought indeed. I could see the rescission (or revocation) of a direction being a 
viable approach were the original direction not to have dealt with so many different projects (there were several set out in 
a chart within the direction)- The Direction originally listed seven contracts/projects, but several (including one or two 
others involving Greenfield Power) were cancelled. Perhaps tl1is alone could be finessed (e.g. revoke only that portion of 
the direction that dealt with the Greenfield South project). I do wonder, however, whether revoking the original direction 
might actually place the OPA in a less clear legal position going forward regarding the steps it has taken thus far. Happy 
to consider your good idea further, along with you, and thanks for your input on my earlier advice piece as well- very 
much appreciated, indeed! 
Kindly, 
James 

From: Calwell, Carolyn (ENERGY) 
Sent: October 31, 2011 5:10PM 
To: Rehab, James (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

James, 
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Thank you very much for this draft. I have no comments on it in and of itself. 

I wonder (and I really don't know) about a different approach: a direction to rescind the original direction to enter into the 
contract. An approach along these lines might say: "In recognition that the Government no longer wishes to have the 
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation 
(the "proponent") which had been planned for the municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the Act, I hereby rescind the direction of [date]." 

Such a direction might avoid getting into cancellation, repudiation or rescission but might lead to the same outcome. At 
this same time, this approach may just be too "cute". 

We could discus tomorrow, depending on when the draft has to go up or into wider circulation. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: Man 31/10/2011 4:46PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Halyna and Carolyn, 

I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end. 

Kindly, 

James 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 3:56 PM 
To: calwell, carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 
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.• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7}. This argument attempts to disconnect the OPA's position when directed under (7} 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7}, the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to a CES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a}(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b}) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7}} have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 
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• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under su~
clause 16.5 (B-.Q) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

4 



.' Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 1, 2011 9:45AM 
Slater, Craig (JUS) 

Cc: Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS); 
Calwell, Carolyn (ENERGY); Lung, Ken (JUS) 

Subject: RE: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

Privileged and Confidential 

Thank you Craig. As discussed, we'll send a draft Minister's direction to Shona and Leonard for their review shortly. 

We have advised Deputy Lindsay that the Minister of Energy does not have clear legal authority to direct the OPA to take 
any significant commercial steps in relation to the contract. We've noted the risks associated with this type of letter. It is 
not certain that a direction will be desired, but we've been asked to prepare one in any event. 

We're aiming to have a draft direction for Deputy Lindsay's consideration by end of day today. 

Regards, 

:Jfafyrza 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-66811 Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Slater, Craig (JUS) 
Sent: November 1, 2011 8:59AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS) 
Subject: FW: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

Halyna, 

Here is the common interest privilege ·agreement. Once you let us know that your client is fine with the agreement, we will 
send it to Mil<e Lyle for review. The agreement comtemplates that Deputy Lindsay will execute. For that reason, we are 
including our draft AG note for assistance in briefing him. Feel free to use the content, but understand that this is a draft 
note that is not approved by the AG or DAG. 

If you need assistance with the letter to the OPA, please contact either Len or Shona. 

Thanks 
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From: Compton, Shona (JUS) 
Sent: October 31, 2011 12:28 PM 
To: Slater, Craig (JUS); Scarfone, Janet (JUS) 
Cc: Byard, Caitlin (JUS) 
Subject: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

Craig, Daphne and Scott prepared a common interest privilege agreement for the Mississauga plant based on the 
Oakville version. Len and I reviewed and discussed whether it should be more broadly drafted to also cover litigation. Len 
wants to go with their original version for now. I have revised the briefing note to reflect those discussions. Janet has 
approved. The electronic versions of the documents are attached- hard copy to follow. 

Shona L. Compton, LL.B. 
Counsel 
Crown Law Office - Civil 
720 Bay Street, 8th Floor 
Toronto ON M7A 2S9 

Tel: 416 327-9899 
Fax: 416 326-4181 
Email: Shona.Compton@ontario.ca 

IMPORTANT NOTICE 
This communication may contain confidential information and may be subject to solicitor-client privilege. If you have 
received this message hi error, please notify me immediately and delete this message without copying, printing, 
disseminating or forwarding it to anyone. 
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P~run, Halyna N. (ENERGY) 

From: 
Sent: 

Rehob, James (ENERGY) 
November 4, 204 4 4 4:45AM 

To: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Greenfield South Gas Plant- Legal Authority Issues 

Attachments: OPA Greenfield South Direction (25-32-7) (2) (Nov 4-4 4).DOC . 

Halyna, just FYI:· Had a very good discussion with Carolyn about this issue and she is suggesting an important revision to 
the document which I will now make, in order to refiect a slightly more generalized approach to how the OPA is to 
terminate the contract (leaving them with the ultimate decision as to how to proceed and to be responsible for making that 
choice). We both agree that this is a good place to start- we can always return to them ore precise language (rescission, 
repudiation, etc.) if the more general approach is for some reason not preferred (e.g. by CLOG)- Carolyn suggests that 
we can float this version to the clients, while at the same time I will contact CLOG counsel to discuss implications of using 
either (both) approach(es). · 

I believe the attached version, which is updated and now reflects Carolyn's comments, can now be sent on to the clients 
with the caveat that we are also in discussions with CLOG about the precise language "bring the contract to an immediate 
end" versus something more precise, such as "rescind, repudiate, etc.". 

Tl1ank you! 

James 

From: Calwell, Carolyn (ENERGY) 
Sent: November l, 2.01110:08 AM 
To: Perun, Halyna N. (ENERGY); Rehob, James (ENERGY) 
Subject: Re: Greenfield South Gas Plant- Legal Authority Issues . 

James, I will call you shortly so that we can discuss. 

Carolyn 

From: Perun, Halyna N. (ENERGY) 
To: Rehob, James (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Tue Nov Ol 09:37:2.8 2.011 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Re timing- We should aim for a draft direction that is MAG/CLOG approved by end of day today. The Deputy said 
yesterday that he wanted us to come up with something "in the next 24 hours". When you've had an opportunity to 
discuss etc, I would like a draft version to be reviewed by Rick/Ryan before it's sent to CLOG. CLOG is expecting it. 

Carolyn- the contacts at CLOG are Len Marcello and Shona Compton. 

Thank you! 

Jfa{yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (446) 325-6684 I Fax: (446) 325-i784 
BB: ( 4 4 6) 674-2607 
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E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 5:36 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Thanks very much, Carolyn- an excellent thought indeed. I could see the rescission (or revocation) of a direction being a 
viable approach were the original direction not to have dealt with so many different projects (there were several set out in 
a chart within the direction)- The Direction originally listed seven contracts/projects, but several (including one or two 
others involving Greenfield Power) were cancelled. Perhaps this alone could be finessed (e.g. revoke only that portion of 
the direction that dealt with the Greenfield South project). I do wonder, however, whether revoking the original direction 
might actually place the OPA in a Jess clear legal position going forward regarding the steps it has taken thus far. Happy 
to consider your good idea further, along with you, and thanks for your input on my earlier advice piece as well- very 
much appreciated, indeed! 
Kindly, 
James 

From: Calwell, Carolyn (ENERGY) 
Sent: October 31, 2011 5:10PM 
To: Rehab, James (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

James, 

Thank you very much for this draft. I have no comments on it in and of itself. 

.-----~-

I wonder (and I really don't know) about a different approach: a direction to rescind the original direction to enter into the 
contract. An approach along these lines might say: "In recognition that the Government no longer wishes to have the 
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation 
(the "proponent") which had been planned for the municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the Act, I hereby rescind the direction of [date]." 

Such a direction might avoid getting into cancellation, repudiation or rescission but might lead to the same outcome. At 
this same time, this approach may just be too "cute". 

We could discus tomorrow, depending on when the draft has to go up or into wider circulation. 

Carolyn 

---·-----------------· 
From: Rehab, James (ENERGY) 
Sent: Man 31/10/2011 4:46 PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 
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H.alyna and Carolyn, 

1 attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client{s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end. 

Kindly, 

James 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 3:56 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the· addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
baped on s.25.32{7). This argument attempts to disconnect the OPA's position when directed under {7) 
by distinguishing the independence language {that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in {4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue {7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
·contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
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mechanism to transfer initiatives created under (4) to the OPA. It does noi operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
o The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agE)ncy such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

o Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (B-f!j to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 

· go that far. 
Disadvantages . 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); · 
• · The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 
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Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect-of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. · 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOG on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
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Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 
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Draft: March 23, 2005 
DRAFT DIRECTION FOR CONSIDERATION 

Ontario Power Authority 
Attention: Mr. Collin Andersen, Chief Executive Officer 

Re: Immediate Cancellation, etc. of the Contract for a 280 MW Gas Generation Facility -
Greenfield South Power Corporation (Mississauga) 

I write in connection with my authmity as the Minister of Energy in order to exercise the statutory 
power of ministmial direction which I have in respect of the Ontario Power Authority (the "OP A") 
under section 25.32 of the Electricity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OPA 
execute and deliver numerous contracts under a direction entitled "Request for Proposals for 2,500 
MW of New Clean Generation and Demand-Side Proj eels issued September 13, 2004, as ani ended 
(the "2,500 MW RFP"", dated March 24, 2005. 

In recognition that the Government no longer wishes to have the OP A proceed with one of these 
projects, namely the 280 MW gas-fired generation facility being developed by the Greenfield Soutl1 
Power Cmporation (the "proponent"), which had been plmmed for the municipality of Mississauga 
(the "project"), and pursum1t to my authority under s. 25.32 of the Act, I hereby authorize and direct 
the OP A to take all necessary legal, commercial and other steps in order to bring the contract with tl1e 
proponent to an immediate end. 

Fmiher, pursuant to my authority under section 25.32 of the Act, the OPA is also hereby authorized 
and directed to take such steps, including negotiations, and to execute and deliver such ancillary 
documents, deeds instruments or things in connection with, pertaining to, or arising out of, tlris 
direction. 

This Direction shall be effective and binding as of the date hereof. 

F'·=i Dated: November 1, 2011 
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Christopher [ntd- does he prefer "Chris?"] Bentley 
Mlirister of Energy 
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(. Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
November 1, 201111:38AM 
Rehob, James (ENERGY) 
Calwell, Carolyn (ENERGY) 

Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

James- please float to Ryan/Rick for their comments- Thank you! 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehob, James (ENERGY) 
Sent: November 1, 201111:15 AM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Halyna, just FYI: Had a very good discussion with Carolyn about this issue and she is suggesting an important revision to 
the document which I will now make, in order to reflect a slightly more generalized approach to how the OPA is to 
terminate the contract (leaving them with the ultimate decision as to how to proceed and to be responsible for making that 
choice). We both agree that this is a good place to start- we can always return to them ore precise language (rescission, 
repudiation, etc.) if the more general approach is for some reason not preferred (e.g. by CLOC)- Carolyn suggests that 
we can float this version to the clients, while at the same time I will contact CLOC counsel to discuss implications of using 
either (both) approach(es). 

I believe the attached version, which is updated and now reflects Carolyn's comments, can now be sent on to the clients 
with the caveat that we are also in discussions with CLOC about the precise language "bring the contract to an immediate 
end" versus something more precise, such as "rescind, repudiate, etc.". 

Thank you! 

James 

From: Calwell, Carolyn (ENERGY) 
Sent: November 1, 2011 10:08 AM 
To: Perun, Halyna N. (ENERGY); Rehob, James (ENERGY) 
Subject: Re: Greenfield South Gas Plant - Legal Authority Issues 
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James, I will call you shortly so that we can discuss. 

Carolyn 

From: Perun, Halyna N. (ENERGY) 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Tue Nov 01 09:37:28 2011 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Re timing- We should aim for a draft direction that is MAG/CLOC approved by end of day today. The Deputy said 
yesterday that he wanted us to come up with something "in the next 24 hours". When you've had an opportunity to 
discuss etc, I would like a draft version to be reviewed by Rick/Ryan before it's sent to CLOC. CLOC is expecting it. 

Carolyn- the contacts at CLOC are Len Marcello and Shona Compton. 

Thank you! 

1fafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all atlachments. Thank you. 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 5:36 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Thanks very much, Carolyn- an excellent thought indeed. I could see the rescission (or revocation) of a direction being a 
viable approach were the original direction not to have dealt with so many different projects (there were several set out in 
a chart within the direction)- The Direction originally listed seven contracts/projects, but several (including one or two 
others involving Greenfield Power) were cancelled. Perhaps this alone could be finessed (e.g. revoke only that portion of 
the direction that dealt with the Greenfield South project). I do wonder, however, whether revoking the original direction 
might actually place the OPA in a less clear legal position going forward regarding the steps it has taken thus far. Happy 
to consider your good idea further, along with you, and thanks for your input on my earlier advice piece as well- very 
much appreciated, indeed! 
Kindly, 
James 

From: Calwell, Carolyn (ENERGY) 
Sent: October 31, 2011 5:10 PM 
To: Rehab, James (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 
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James, 
I. 

Thank you very much for this draft. I have no comments on it in and of itself. 

I wonder (and I really don't know) about a different approach: a direction to rescind the original direction to enter into the 
contract. An approach along these lines might say: "In recognition that the Government no longer wishes to have the 
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation 
(the "proponent") which had been planned for the municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the Act, I hereby rescind the direction of [date]." 

Such a direction might avoid getting into cancellation, repudiation or rescission but might lead to the same outcome. At 
this same time, this approach may just be too "cute". 

We could discus tomorrow, depending on when the draft has to go up or into wider circulation. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: Mon 31/10/2011 4:46 PM 
To: Rehob, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October31, 2011 

Halyna and Carolyn, 

I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end. 

Kindly, 

James 

From: Rehob, James (ENERGY) 
Sent: October 31, 2011 3:56 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 
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• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 
However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to a CES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

0 

0 

0 

These transitional authorities can be used both for the procurement of renewables and non-renewables, 
These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost
recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 
Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 
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. - • Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (B-fl1 to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " ' 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 
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o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction~ in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Aalyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Rehob, James (ENERGY) 
November 1, 2011 11:59 AM 
Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Draft Direction to OPA- Greenfield South project. 
OPA Greenfield South Direction (25-32-7) (2) (Nov 1-11 ).DOC 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 1, 2011-

Good morning, Rick and Ryan. Please find attached a draft direction to the OPA related to the cancellation (" ... bringing to 
an immediate end") of the Greenfield South gas generation contract. 

Kindly note that we have drafted using a general instruction to the OPA to bring the contract to an immediate end, on the 
_ understanding that the OPA may push back for something more specific. However, we recognize that the MO/DMO may 

wish to have the language remain more general. 

Please do comment and fact-check as required, and I will be at my desk from 1:15 pmish onward (416-325-6676) as well, 
I'll be on my cell (647-218-3964) between 12 noon and 1:15pm. 

Kindly, 
James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, 01~ M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Draft: March 23, 2005 
DRAFT DIRECTION FOR CONSIDERATION 

Ontario Power Authority 
Attention: Mr. Collin Andersen, Chief Executive Officer 

Rc: Immediate Cancellation, etc. of the Contract for a 280 MW Gas Generation Facility -
Greenfield South Power Corporation (Mississauga) 

I wlite in connection with my authority as the Minister of Energy in order to exercise the statutory 
power of ministelial direction which I have in respect of the Ontalio Power Authority (the "OP A") 

· under section 25.32 of the Electricity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act; previously directed that the OPA 
execute and deliver numerous contracts under a direction entitled "Request for Proposals for 2,500 
MW of New Clean Generation and Demand-Side Projects issued September 13, 2004, as amended 
(the "2,500 MW RFP"", dated March 24, 2005. 

In recognition that the Government no longer wishes to have the OP A proceed with one of these 
projects, namely the 280 MW gas-fired generation facility being developed by the Greenfield South 
Power Corporation (the "proponent"), which had been plmmed for the municipality of Mississauga 
(the "pmject"), and pursuant to my authority under s. 25.32 of the Act, I hereby authorize and direct 
the OP A to ta.ke all necessary legal, commercial and other steps in order to bring the contract with the 
proponent to an immediate end. 

Further, pursuant to my authority under section 25.32 of the Act, the OPA is also hereby authorized 
and directed to take such steps, including negotiations, and to execute and deliver such m1cillary 
documents, deeds instruments or things in connection with, pertaining to, or arising out ot; this 
direction. 

Tins Direction shall be effective and binding as of the date hereof. 

Dated: November l, 2011 

( 

Christopher [utd- does he prefer "Chris?"] Bentley 
Minister of Energy 

TOR_1120: !235862.4 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

King, Ryan (ENERGY) 
November 1, 20111:12 PM 

To: 
Cc: 
Subject: 

Rehob, James (ENERGY); Jennings, Rick (ENERGY) 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Comments on Direction needed soon 

Attachments: OPA Greenfield South Direction (25-32-7) (2} (Nov 1-11) (rk}.DOC 

James, our suggested edits attached 

From: Rehab, James (ENERGY) 
Sent: November 1, 201112:50 PM 
To: Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Comments on Direction needed soon 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 1, 2011 

Hi, Rick and Ryan- please note that I will be having a call with CLOC early this afternoon (say by 2 pm though the 
specific timing has not yet been set)- if possible, it would be best to have your comments integrated by then so that I can 
include your good comments with the draft letter of direction I send to CLOC. 

Thanks very much! 

James 

James P. H. Rehab 
Senior Counsel· 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of"this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thanl< you. 
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D.-aft: March 23, 2005 
DRAFT DIRECTION FOR CONSIDERATION 

Ontario Power Authority 
Attention: Mr. Collin Andersen, Chief Executive Officer 

Re: Immediate Cancellation, etc. of the Contract for a 280 MW Gas Generation Facility -
G1·eenfield South Powe1· Corporation (Mississauga) 

I write in connection with my authmity as the Minister of Energy in order to exercise the statutory 
power of ministerial direction which I have in respect of the Ontario Power Authmity (the "OP A") 
under section 25.32 of the Electricity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OPA 
execute and deliver RBffiGffiti&-Several contracts under a direction entitled "Request for Proposals for 
2,500 MW of New Clean Generation and Demand-Side Projects issued September 13, 2004, as 
amended (the "2,500 MW RFP"", dated March 24, 2005. 

In reco&'llition that tf-!.1-as-been de:ermi£eEithe Govemment has decided that th&GeveffifBC-ut-ne-lmtgeF 
wi-shffi-!.e-£ffi'{_~me OPA preeeEK-1--wi~WSG-pi'-Bjeets,.-wlm{:Hhe 280 MW gas-fired generation 
facility being developed by the Greenfield South Power Corporation (the "proponent"), which had 
been planned for the municipality of Mississauga (the "project") no longert proceed at its current 
location, and pursuant to my authority under s. 2532 of the Act, I hereby autl1orize and direct the 
OP A to take all necessary legal, commercial and other steps in order to b1ing tl1e contract with the 
proponent to an immediate end. 

Further, pursuant to my authority under section 25.32 of the Act, the OP A is also hereby authorized 
and directed to take such steps, including negotiations, and to execute and deliver such ancillary 
documents, deeds instruments or things in connection witl1, pertaining to, or arising out of, this 
direction. 

This Direction shall be effective and binding as oftl1e date hereof. 

Dated: November 1, 2011 

The Hon. Christopher [ntd- does he prefer "Chris?"] Bentley 
Minister of Energy 

TOR_H20:113SE62.4 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Rehab, James (ENERGY) 
November 1, 2011 1:56 PM 
Marsella, Leonard (JUS); Compton, Shona (JUS) 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Draft Direction to Ontario Power Authority- Greenfield South Power Plant 
OPA Greenfield South Direction (25-32-7) (3) (Nov 1-11) (ri< lsb cmnts integrated).DOC; RFP 
- 2500 MW of New Clean Generation and Demand-Side Projects issued Setpember 13, 2004, 
as amended.pdf 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 1, 2011 

Good day, Len and Shona. 

In relation to the instructions I have received fi·om my client, I attach a draft letter of direction to the Ontario 
Power Authority (OPA) made pursuant to s.25.32 of the Electricity Act, 1998 (the "EA"), instructing the OPA 
to" ..... take all necessary legal, commercial and other steps in order to bring the contract with the proponent to 
an immediate end.". We had also been carefully considering whether more precise language should be included 
or substituted, such as an instruction cancel or repudiate the contract. We can always return to this more 
precise language if tins is more legally desirable, however, we thought it best to begin with more general 
language in order to give both the OP A and the clients something to react to wlnle we all (including you at 
CLOC) consider this issue a bit further. 

I have included a .pdf version of the original direction to the OP A, however the version I currently have in .pdf 
form (showing tl1e signature) has the chart listing the specific projects cut off. I have, on file, and in MS word 
the version which I believe I did in March of2005 which lists all of the projects- I'll keep looking to find a pdf 
of the complete, signed version for you. There was, as I recall, some sensitivity about sharing a complete 
version or posting san1e on tl1e OP A website at that time. 

Kindly note that the original direction was made under EA s.25.32(7)- not (4) to winch the "independence" 
language in (5) is explicitly linked (e.g. OPA canies all legal responsibility and liability for completion of 
direction, and tl1e Crown is divested thereof). Hence, without specifically referencing it, I believe that (7) 
operates independently of ( 4) and since it is used primarily to place contracts that have been fully completed but 
executory or signed by another institution such as Energy or OF A/OEFC, with the OP A, I am in doubt as to 
whetl1er we could use (7) on its own as the basis of the autl1ority to have (require) the OPA cancel or otherwise 
end the contract. Tins is what I hope to discuss witl1 you. 

Look forward to our 2:30pm call (416-325-6676) 

Thank you! 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
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Fax: 416-325-1781 
james.rehob@ontario.ca 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and . 
all attachments. Thank you. · 

2 



Draft: March 23. 2005 
DIRECTION 

Ontario Power Autho-rity 
Attention: Mx. Jan Carr, Chief Executive Officer 

Re:- · Request for Proposals for 2,500 MW of New Clean Generation and Dernand:Side 
Projects issued September 13, 2004, as amended (the "2,500 MW RFP") 

I write in collilection with my authority as the Minister of Energy in order to exercise the statutory 
power of ministerial direction which I have in respect of the Ontario Power Authority (the "OP N') 
under section 25.32 of the Electricity Act, 1998 (the "Act"). 

Unless otherwise defined herein, capitalized terms have the meanings given to them in tlie 2,500 1lf\N 
RFP. -

PursuanUo subsection 25.32(7.) of the Act, I hereby authorize and direct the OPA to execute and 
· deliver definitive CES Contracts and a DR Contract (the "Definitive· Agreements") in accordance 
with tbe terins of the 2,500 MW RFP with the Proponents in respect of the Proposals listed below: 

2. Gnienfield Energy Centre (Calpine and Mitsui) - CES Sarnia- 1,005 1,015 . -
Lamb ton -- CCGT 

8,533 

3. 427 Power Corporntion (Eastern Power CES :M:ississauga. . 280 280 8,350 
Power Income Fund)- CCGT 

4. . Greenfield 407 Power Corporation (Eastern Power CES Mississauga 280 280 8,350 
-and ~gonquin Power Ir:icome Fund).:_ CCGT 

5. Greenfield 403 Power Corporation (Eastern Powe• CES Oakville - 280 -280 8,350 
and Algooqui!l Power Income Fund)- CCGT 

6. Inve11ergy Investment (rllvenergy and GTCR CES Sarnia- 570 688.5 
Golderfumner) - CCGT . Lambton 

7. Lob law Properties- Demand Response DR Province- 10 10 2,063 
wide 

Further, pursuant to my authority un,der section 25.32 of the Act, the OP A is also hereby authorized 
and directed to execute and deliver such ancillary documents, deeds and instrom<:Onls in connection 
with; pertammg to, or arising out of, the Definitive Agreements and the undertaking by the Ministry 
·of Energy on behalf of the Buyer in resp_ect of the federal govemnient's proposed regulations 

. covering greenhouse gas emissions posted on the website afwww.ontarioelectricitvrfp.ca 

Tlris Direction shall be effective and binding as of the date hereof. 

Dated: March 24, 2005 

Dwight Duncan 
l\1inister of Energy 





Draft: November 1, 2011 
SOLICITOR & CLIENT PRIVILEGED- PRfl7ILEGED & CONFIDENTIAL 

DRAFT DIRECTION FOR CONSIDERATION 

Ontario Power Authority 
Attention: Mr. Collin Andersen, Chief Executive Officer 

Re: Immediate Cancellation [ntd-consider whether the term "cancellation" should be removed 
fi'om the title and replaced with "bringing to an end of'J, etc. of the Contract for a 280 
MW Gas Generation Facility- Greenfield South Powe1· Corporation (Mississauga) 

I write in com1ection with my au(hmity as the Minister of Energy in order to exercise the statutory 
power of ministerial direction which I have in respect of the Ontario Power Authority (the "OP A") 
under section 25.32 of the Electricity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OPA 
execute and deliver several contracts under a direction entitled "Request for Proposals for 2,500 MW 
of New Clean Generation and Demand-Side Projects issued September 13, 2004, as amended (the 
"2,500 MW RFP"", dated March 24, 2005. 

In recognition that the Govermnent has decided tlmt the 280 MW gas-fired generation facility being 
developed by the Greenfield South Power Corporation (the "proponent"), which had been plam1ed 
for the municipality of Mississauga (the "project") no longer proceed at its current location, and 
pursuant to my authority under s. 25.32 of the Act, I hereby authorize and direct the OPA to take all 
necessary legal, commercial and other steps in order to bring tl1e contract with the proponent to an 
immediate end. · 

Further, pursuant to my autl1mity under section 25.32 of the Act, the OP A is also hereby authorized 
and directed to take such steps, including negotiations, and to execute and deliver such ancillary 
documents, deeds instruments or things in cmmection with, pertaining to, or arising out of, tins 
direction. 

This Direction shall be effective and binding as of the date hereof. 

Dated: November 1, 2011 

The Hon. Chris Bentley 
Minister of Energy 

TOR_fll0:1:!35E62.4 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Rehab, James (ENERGY) 
November i, 20i i 2:32 PM 
Compton, Shona (JUS); Marsella, Leonard (JUS) 

Cc: 
Subject: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 1, 2011 

Hi, Len and Shona: jl)st to ensure you have my most recent thinking and analysis on this issue, I am forwarding 
you my recent advice to my Director and Deputy-Director on the authority issues or challenges which I believe 

we face in respect of issuing such a direction to the OP A. 

You may wish to consider tlris as well -speak to you when you call later on tlris afternoon, 

Kindly, 

James 

---·-·--
From: Rehab, James (ENERGY) 
Sent: October 31, 2011 3:56 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 20i i 

--------------· 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanl<s. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), ohce the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory. 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
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in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded tlis 
statutory authority in this regarc:j. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a dii·ection 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of~ 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in-when directed under (4). 
Points to consider: 

If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative"(e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the DEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their le.gal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the· OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-!11 to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit ratihg than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 
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• 

• • Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
~o t~at far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized: 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 
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James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Service~ Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential inform·ation only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Rehab, James (ENERGY) 
November 1, 2011 5:19 PM 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Direction to OPA- Greenfield South 
OPA Greenfield South Direction (25-32-7) (4) (Nov 1-11) (rk lsb CLOG cmnts integrated).DOC 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 1, 2011 

Good afternoon, Halyna and Carolyn. 

In response to the client's clear instructions on this matter, I attach a revised and updated version of a letter of direction 
made pursuant to s.25.32 of the Electricity Act, 1998. I have now had the opportunity to consult with CLOG (Len Marsella 
and Shona Compton) in regards to the statutory basis for this direction. They both share our view that the statutory basis 
for the direction is quite weak. They share our essential concern(s) over the Minister's ability to issue further directions 
about an initiative or contract which has already been passed to the OPA und.er either subsection (4) or (7) of 25.32. 

We also discussed the merits of the argument that the "release of Crown" (or independence of OPA) language contained 
in the opening fiush of sub (4), and in (5), of 25.32 would not apply since the initial direction was issued under s.(7). We 
all agreed that this argument was weak as well, since they shared the view that (7) can not operate independently of (4). 
Len also pointed out that the "follow-on" contractual damages from down-stream suppliers (I gather he was referring to 
equipment suppliers, arrangements re. gas contracts), beyond those referable to the OPA based on the Greenfield South 
contract alone, could prove significant. 

CLOG had mentioned that they would appreciate being informed about tlie progress of the direction up the approvals 
chain at our end and sent over to the OPA, if that is in fact the case, and I mentioned that I would certainly communicate 
this to you. 

Beyond the removal of the term "cancellation" from the title of the draft direction, they did not have any further comment 
on the language provided for on the draft. I've now revised the title as Carolyn had suggested. The client's (Rick 
Jennings' and Ryan King's) comments have already been integrated. 

Please let me know if anything further is required on this matter, and I am delighted to assist. 

Kind regards, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Draft: November 1, 2011 
SOLICITOR & CLIENT PRIVILEGED- PRIVILEGED & CONFIDENTIAL 

DRAFT DIRECTION FOR CONSIDERATION 

Ontario Power Authority 
Attention: Mr. Collin Andersen, Chief Executive Officer 

Re: Greenfield South Power Cm·pm·ation (Mississauga) 

I write in com1ection with my authority as the Minister of Energy in order to exercise the statutory 
power of ministerial direction which I have in respect of the Ontario Power Authority (the "OP A") 
under section 25.32 of the Electricity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OPA 
execute and deliver several contracts under a direction entitled "Request for Proposals for 2,500 MW 
of New Clean Generation and Demand-Side Projects issued September 13, 2004, as amended (the 
"2,500 MW RFP"", dated March 24, 2005. 

In recognition that the Govermnent has decided that the 280 MW gas-fired generation facility being 
developed by the Greenfield South Power Corporation (the "proponent"), which had been plam1ed 
for the municipality of Mississauga (the "pmject") no longer proceed at its current location, and 
pursuant to my authority under s. 25.32 of the Act, I hereby authorize and direct the OP A to take all 
necessary legal, commercial and other steps in order to bring the contract with the proponent to an 
irrunediate end. 

Further, pursuant to my authmity under section 25.32 of the Act, the OPA is also hereby authorized 
and directed to !alee such steps, including negotiations, and to execute and deliver such ancillary 

·documents, deeds instruments or things in COID1ection with, pertaining to, or arising out of, tllis 
direction. 

This Direction shall be effective and binding as of the date hereof. 

Dated: November 1, 2011 

The Hon. Cluis Bentley 
Minister of Energy 

TOR _I-I20: 1235862.4 





Perun, Haiyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
November 1, 2011 6:09 PM 
Silva, Joseph (ENERGY); Kulendran, Jesse (ENERGY) 
Perun, Halyna N. (ENERGY) 
Common Interest Privilege Agreement _ 
BN Common Interest Privilege Agmt.01 11 2011.doc; OPA-Energy Common Interest 
Agreement. doc 

Confidential/Solicitor-Client Privileged 

Joseph & Jesse, 

MAG has asked us to ensure that the DM is comfortable with entering into a common interest privilege agreement related 
to Greenfield South with the OPA, substantially in the attached form. This agreement will look familiar to him, as it is 
based on the agreement that we used with the OPA forTransCanada. 

I have asked MAG to make some minor changes to the agreement and have not yet received the revised draft. These 
revisions will not change the substance of the agreement, so in the interest of expediting this matter, I thought it best to 
forward the version that we have. I prepared the attached briefing note (which will also look familiar) to explain the 
agreement. · 

At this point, MAG would just like confirmation that the DM is comfortable with the approach. The OPA has not yet seen 
the proposed agreement and will need to review- MAG will look after circulation to the OPA. We will send up the 
agreement for the Deputy's signature after MAG has arranged for the OPA to be on side. 

I am happy to answer any questions. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prOhibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Confidential and Solicitor/Client Privileged 

Ministry of the Attorney General 

Briefing Note 
legal Services Division 

Ministry of Energy/Ministry of lnfrastructur4e 

ISSUE: Greenfield South Gas Plant- Common Interest Privilege Agreement 

BACKGROUND 

e The Crown would like to enter into a common interest privilege agreement with the 
Ontario Power Authority ("OPA"). This agreement would relate to the resolution of 
issues that have arisen in connection with an agreement between the OPA and 
Greenfield South Power Corporation ("Greenfield") to construct a gas plant in 
Mississauga. 

" Unless common interest privilege applies, the sharing of privileged information 
between the Crown and OPA would waive privilege. 

" The proposed agreement is based upon the common interest privilege agreement 
that was previously entered into between the Crown and OPA in relation to the · 
TransCanada Pipeline matter. 

DiSCUSSION: 

e Common interest privilege is a doctrine that permits the sharing of solicitor-client and 
litigation-privileged materials without waiving the privilege in those materials. 

e Common interest privilege does not create a new privilege. It applies to 
communications that are already privileged (e.g. solicitor client privileged or litigation 
privileged). 

• In cases where the privilege has been waived, parties may be obliged to disclose 
otherwise confidential information. 

KEY PROVISIONS: 

a The Agreement would enable the Parties to share between them privileged 
information without risk of prejudice or waiver in whole or in part of any of the 
privileged information protected from disclosure (s. 2). 
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• The Agreement prohibits disclosure of privileged information by the receiving party 
to third parties without prior written consent for the disclosing party unless the 
disclosure is court or\]ered or required by law (s. 6). Once signed, the Agreement 
would also apply to communications exchanged prior to entering into the Agreement 
(s. 4). 

• The Parties would not be obligated to share privileged information and would have 
sole discretion as to whether they wished to do so under the Agreement (s. 3). 

• Either party could withdraw from the agreement at any time provided that they gave 
20 days written notice to the other party ( s. 12) . .,_. 

• The Parties would agree not to disclose the existence of the Agreement nor its terms 
(s. 8). 

Prepared by: Carolyn Calwell, Deputy Director 
' 416-212-5409 

Date: October 26, 2011 



COOPERATION AND COMM:ON INTEREST PRIVILEGE AGREEMENT 

THIS AGREEMENT is effective as of the*** day of***, 2011 (the "Effective Date"). 

BETWEEN: 

RECITALS: 

ONTARIO POWER AUTHORITY 

("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 

REPRESENTED BY THE MINISTER OF ENERGY 

("ONTARIO") 

A. The OP A and Greenfield South Power Corporation ("Greenfield") entered into the Amended and 
Restated Clean Energy Supply Contract, dated as of the 12'h day of April, 2005 and amended and 
restated as of March 16,2009 (the "ARCES Contract"). 

B. Issues have arisen with respect to the location of the natural gas fuelled generating station that is 
the subject of the ARCES Contract. Under the Electricity Act, 1998, S.O. 1998, c.l5, Sched. A, 
both Ontario and the OP A have responsibilities for energy matters in the Province. The Minister of 
Energy also has duties and responsibilities in relation to energy matters under the Minist1y of 
Energy Act, 2011. Accordingly, the OPA and Ontario share a common interest in the satisfactory 
resolution of issues that have arisen with respect to the .ARCES Contract. 

C. The OP A and Ontario have undertaken, and will undertake, factual, legal and other research, and · 
are of the opinion that it is in their best interest to exchange infonnation, pool their individual work 
product and cooperate in the joint effort to resolve the issues in relation to the ARCES Contract. 

D. Cooperation in this regard will necessarily involve the exchange of confidential information as 
well as information which is otherwise privileged such as, an1ongst others, solicitor/client 
communications. 

E. In light of their cmmnon interest, OP A and Ontario wish to proceed cooperatively, and by tl:lls 
Agreement seek to document their mutual intention and agreement that neither OP A nor Ontario 
shall suffer any waiver or loss of privilege as a result of disclosure to each other of their Privileged 
Information (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree 
as follows: 

DEFINITIONS 



I. In the foregoing Recitals and in this Agreement, the following tenus have the meanings set forth 
in tllis Section: 

(a) "Effective Date" means the effective date as defined above. 

(b) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this Agreement, 
includes their legal counsel, agents, consultants and experts; 

(c) "Privileged Information" means information and cmmnunications, whether written or 
electronically recorded, winch are or would be otherwise in law privileged and protected from 
disclosure or production to Third Parties made between OP A (or its employees, legal counsel, 
agents, consultants, experts or any other person or entity acting on OP A's behalf) and Ontario (or its 
employees, legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and cmmnunications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) conununications between counsel, or counsel and clients including their employees, 
consultants, board members or advisors; 

(iii) any analyses, document binders, files, compilations or databases; 

(iv) the sharing or exchange via any media, inchiding but not limited to electronic media; 

(v) theories, impressions, analyses, legal research, or legal opinions; 

(vi) communications to and from experts, and documentation relating to or setting out 
expert commentary and opinion; and 

(vii) any other material, communications and information which would otherwise be 
protected from disclosure to Third Parties. 

(d) "Greenfield" has the meaning defmed in paragraph A ofthe Recitals. 

(e) "Third Party" or "Third Parties" means any person or entity that is not a Party. Third Party 
includes Greenfield, their employees, agents, counsel, subcontractors, consultants, experts, or any 
other person or entity acting on Greenfield's behalf. 

COMMON INTEREST OF TilE PARTIES 

2. The Parties have a common, joint, and mutual interest in the resolution of the issues related to the 
ARCES Contract and wish to cooperate with each other in respect these matters, and wish to share 
between them Privileged Information without risk of prejudice to or of waiver in whole or in part of 
their respective privileges and rights to hold such Privileged Information protected from disclosure .. · 

3. The Parties are under no obligation to share Privileged Information. However, from time to time, 
either Party (the "Disclosing Party") in its sole discretion may choose to share Privileged 
Information with the other Party (the "Receiving Party"). 

4. To the extent that exchanges of Privileged Information have been made prior to entering into this 
Agreement, it is the Parties' intention that all such exchanges be subject to the terms of this 
Agreement as if they had occnrred after the Effective Date. 



5. TI1e execution of this Agreement, the cooperation between the Parties in respect of the ARCES 
Contract and the exchange of Privileged Infom1ation under tllis Agreement, where the matetials 
would otl1erwise be protected by law against disclosure by solicitor client (attorney client) 
ptivilege, litigation privilege, work prodnct docttine, without prejudice privilege, or any other 
applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in part in 
favour of any Third Party by either Party of any applicable privilege or otl1er rule of 
protection from disclosure; and 

(ii) will not be asserted at any time by either Party as a waiver of any such privilege or 
other rule of protection from disclosure. 

6. Disclosure of Privileged Infonnation by tl1e Receiving Pmiy to Third Parties wiiliout tl1e prior 
written consent of counsel for the Disclosing Party is expressly prohibited, unless the disclosure is 
ordered by a court of competent jmisdiction or is oilierwise required by law. If disclosure of any 
Ptivileged Information is sought from a Receiving Party in any arbitration, litigation or other legal 
proceedings, the Receiving Party (fi·om whom disclosure is sought) shall take all steps necessary to 
preserve and invoke, to the fullest extent possible, all applicable privileges, immunities and 
protections against disclosure, at1d shall innnediately provide written notice of such legal 
proceedings to the Disclosing Party. TI1e Receiving Party shall not voluntarily surrender or disclose 
ilie Privileged Information witl1out first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged boili prior to 
resolution of all outstanding issues and thereafter, and shall not be used for any purpose other than 
tl1e stated sole purpose of cooperation in ilie resolution of issues relating to the ARCES Contract. 

8. Neiilier Party shall disclose to a Third Pmiy the existence oftllis Agreement, nor its tetms, nnless 
both Parties consent in writing or unless compelled by order of a court or arbitral tribunal. 

9. The Parties aclmowledge and agree that tl1eir common interest in the resolution of issues relating 
to the ARCES Contract and ilieir intention tl1at no waiver of ptivilege shall result fi·om their 
exchange of Privileged Information between them shall in no way be affected or deemed to be 
negated in whole or in part by the existence now or in the future of allY adversity between the 
Parties relating to or arising out of the ARCES Contract. 

COOPERATION 

10. TheParties shall cooperate in respect of the resolution of issues relating to ilie ARCES 
Contract, including providing access to information, materials and employees as may be reasonably 
necessary from time to time, as the case may be, provided tl1at each of the Parties reserves the right 
to determine what information will be shared and under what circumstances, and no obligation or 
duty to share any such infonnation is created by tllis Agreement. 

WITI:IDRA W AL 

11. It is the intent of the Parties that tllis Agreement shall remain in effect until fmal resolution of 
issues relating to tl1e ARCES Contract. 

Ii. Notwiilistallding tl1e foregoing, allY Party may withdraw fi·om tllis Agreement by giving twenty 
(20) days advallce written notice to the other Party, which 20 days is calculated beginning on tl1e 



day after the notice is received by a Party. For greater certainty, withdrawal from this Agreement by 
a Party is not effective until \he expiration ofthe days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the withdrawing 
Party and any Privileged Infonnation made available by or to the other Party prior to that Party's 
withdrawal shall continue to be governed by the terms of this Agreement whether or not the Parties 
are, in any respect in relation to the ARCES Contract, adverse in interest. 

14. On or before, the effective date of a withdrawal from this Agreement, the withdrawing Party 
shall return to the Disclosing Party all Privileged Information received from the Disclosing Party. In 
the case of copies, with the consent of the Disclosing Party, the Receiving Party may destroy such 
copies in a secure manner, and confirm in writing to the Disclosing Party that it has done so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged 1nfomation between them 
shall not be used as a basis for a motion to disqualify a Party's counsel (including for certainty the 
Party's counsel's law firm and any partner or associate thereof) after a Party has withdrawn from 
tliis Agreement for any reason, including without linlltation, due to any conflict of interest which 
arises or becomes known to the witl1drawing Party after the Effective Date, adversity between the 
Parties or any other reason whatsoever based on this Agreement or tl1e cooperation and disclosure 
of Privileged hlformation hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OP A and Ontario, nor any solicitor-client relationship between 
counsel for Ontario and tl1e OP A, as a result of any communications, sharing of Privileged 
Information, cooperation or any other action taken in furtherance of the Parties' common interests 
or under and in reliance upon t!Iis Agreement. 

GENERAL PROVISIONS 

18. TI1is Agreement shall be construed in accordance with the laws of the Province of Ontario and 
tl1e Parties to this Agreement irrevocably attorn to tl1e jurisdiction of Ontario with respect to any 
and all matters arising under tllls Agreement. 

19. If any oftl1e provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the 
remaining provisions shall not in any way be affected or impaired thereby. 

20. Any failure of any Party to enforce any of the provisions oftllls Agreement or to require 
compliance with any of its terms at any tinle while this Agreement is in force shall in no way affect 
the validity of this Agreement, or any part hereof, and shall not be deemed a waiver of the right of 
such Party thereafter to enforce any and each such provisions. 

21. Nothing contained in or done further to this Agreement shall be deemed eitl1er expressly or by 
implication to create a duty ofloyalty between any counsel and anyone other than the client of that 
counsel. 

22. TIIis Agreement contains the entire understanding of the Parties with respect to the subject 
matter hereof. There are no other oral understandings, terms, or conditions and neither Party has 
relied upon any representation, express or inlplied, not contained in this Agreement. 



23. No change, amendment, or modification of this Agreement shall be valid or binding upon the 
Parties hereto unless such change, amendment, or modification is in wtiting and duly executed by 
both Parties hereto. 

24. TI1e headings contained in this Agreement are for convenience and reference only and in no 
way define, describe, extend, or limit the scope or intent of this Agreement or the intent of any 
provision contained herein. 

25. This Agreement shall enure to the benefit of and be binding upon the respective successors and 
assigns of the Parties . 

.IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first set 
forth above. 

ONTRARIO POWER AUTHORITY 

By: ------------------------------

Name: ----------------------------

Title: ____________________________ _ 

HER MAJESTY THE QUEEN .IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE MINISTER 
OF ENERGY 

By: ---------------------------------

Name: David Lindsay 

Title: Deputy Minister 





- Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Privileged and Confidential 

Perun, Halyna N. (ENERGY) 
November1, 20116:12 PM 
Silva, Joseph (ENERGY) 
Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
RE: Greenfield South Gas Plant 
OPA Greenfield South Direction Nov 1-11.DOC 

Hi Joseph- Please see attached draft direction to the OPA. This draft is likely to make its way through the Assistant 
Deputy Attorney General to the Deputy Attorney General this evening. The ADAG and DAG have not opined on this 
version as yet (though we did work with staff at CLOG) but we thought it would be helpful for Deputy Lindsay to see this 
work in progress in the event that the DAG should call him about it. 

Please let us know if you need anything further. 

:KaEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 31, 2011 8:18 PM 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Greenfield South Gas Plant 

Privileged and Confidential 

For your consideration, our analysis with respect to 

(1) The Minister's authority to issue a direction to the OPA in regards to the Greenfield South Gas Plant contract; 

(2) An alternative approach that could include assignment of the contract back to the Crown; and 

(3) Repudiation of the contract by the OPA and whether this would halt the construction. 

Our short answers: 

(1) We are proceeding to develop a Minister's direction to the OPA that we'll send to MAG tomorrow for review and 
comment, in the event that a direction may be desired; however, the Minister does not have clear legal authority to direct 
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the OPA to take any significant commercial steps in relation to the contract. We note that the risk of proceeding with a 
direction is that the proponent could bring a judicial review challenging the Minister's decision to issue a direction, which 
likely would be successful. Further, this type of document is likely to be used against the government as evidence of the 
government's interference in a contract in any future lawsuit brought by the proponent. 

(2) We analysed the possibility of assignment of the contract back to the Crown. As you'll see this is certainly possible. 
The advantage of this approach is that the Minister/Government controls the outcome without having to rely on the OPA's 
Board of Directors. However, there are a number of significant disadvantages. 

(3) Repudiation of the contract by the OPA may not halt the construction. As Greenfield currently possesses all legal and 
regulatory approvals, and provided its own financing is sustainable, it could continue construction despite any repudiation 
of the contract. 

As per your request, I will let MAG know that a draft direction will be coming their way tomorrow (we will also ask Rick to 
review it before we send it to MAG). If you'd like anything further or different, please let me know. I'd be happy to review 
with you further. 

Jfa{ytul 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehab, James (ENERGY) 
Sent: Man 31/10/2011 3:56PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 
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.; No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32{7), if one can get past the wording of that section on its face. This argument attempts 
to disconnect the OPA's position when directed under (7) by distinguishing the independence language 
(that the OPA assumes all responsibilities and liabilities of the Crown, etc.) provided for in (4) and (5). 
The main thrust of the strategy would be to portray the OPA's position when directed under (7) as 
somel1ow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative. 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to · 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 
Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4){b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause j 6.5 {d) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
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agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have' the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance· with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the Ministry of Infrastructure Act, 2011 and potentially solicit the advice of 
CLOG on the circumstances under which the Expropriation route can be utilized. 

4 



As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Draft: November 1, 2011 
SOLICITOR & CLIENT PRIVILEGED- PRIVILEGED & CONFIDENTIAL 

DRAFT DIRECTION FOR CONSIDERATION 

Ontario Power Authority 
Attention: Mr. Collin Andersen, Chief Executive Officer 

Re: Greenfield South Power Corporation (Mississauga) 

I write in connection with my authority as the Minister of Energy in order to exercise the statutory 
power of ministe1ial direction which I have in respect of the Ontario Power Authority (the "OPA") 
under section 25.32 of the Electricity Act, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the OPA 
execute and deliver several contracts under a direction entitled "Request for Proposals for 2,500 MW 
of New Clean Generation and Demand-Side Projects issued September 13, 2004, as amended (the 
"2,500 MW RFP"", dated March 24, 2005. 

In recognition that the Government has decided that the 280 MW gas-tired generation facility being 
developed by the Greenfield South Power Corporation (the "pmponent"), which had been planned 
for the municipality of Mississauga (the "project") no longer proceed at its cuJTent location, and 
pursuant to my authority under s. 25.32 of the Act, I hereby authorize and direct the OPA to take all 
necessary legal, commercial and other steps in order to bring the contract with the proponent to an 
immediate end. 

Further, pursuant to my authority under section 25.32 of the Act, the OPA is also hereby authorized 
and directed to take such steps, including negotiations, and to execute and deliver such ancillary 
documents, deeds instruments or things in connection with, pertaining to, or aJising out of, this 
direction. 

This Direction shall be effective and binding as of the date hereof. 

Dated: November 1, 2011 

The Hon. ChJis Bentley 
Minister of Energy 

TOR~IJ:!0:!235862.4 





I 
Perun-, Halyna N. (ENERGY) 

¥From: 
Sent: 
To: 

Silva, Joseph (ENERGY) 
November 1, 2011 6:13 PM 
Perun, Halyna N. (ENERGY) 

Cc: 
Subject: 

Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
RE: Greenfield South Gas Plant 

Sounds good, thanks ve1y much Halyna 

Joseph 

From: Perun, Halyna N. (ENERGY) 
Sent: November 1, 2011 6:12 PM 
To: Silva, Joseph (ENERGY) 
Cc: Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
Subject: RE: Greenfield South Gas Plant 

Privileged and Confidential 

Hi Joseph- Please see attached draft direction to the OPA. This draft is likely to make its way through the Assistant 
Deputy Attorney General to the Deputy Attorney General this evening. The ADAG and DAG have not opined on tl1is 
version as yet (though we did work with staff at CLOC) but we thought it would be helpful for Deputy Lindsay to see this 
work in progress in the event that the DAG should call him about it. 

Please let us know if you need anything further. 

. 1fafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential· information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 31, 2011 8:18 PM 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Greenfield South Gas Plant 

Privileged and Confidential 
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For your consideration, our analysis with respect to 

(1) The Minister's authority to issue a direction to the OPA in regards to the Greenfield South Gas Plant contract; 

(2) An alternative approach that could include assignment of the contract back to the Crown; and 

(3) Repudiation of the contract by the OPA and whether this would halt the construction. 

Our short answers: 

(1) We are proceeding to develop a Minister's direction to the OPA that we'll send to MAG tomorrow for review and 
comment, in the event that a direction may be desired; however, the Minister does not have clear legal authority to direct 
the OPA to take any significant commercial steps in relation to the contract. We note that the risk of proceeding with a 
direction is that the proponent could bring a judicial review challenging the Minister's decision to issue a direction, which 
likely would be successful. Further, this type of document is likely to be used againsl"the government as evidence of the 
government's interference in a contract in any future lawsuit brought by the proponent. 

(2) We analysed the possibility of assignment of the contract back to the Crown. As you'll see this is certainly possible. 
The advantage of this approach is that the Minister/Government controls the outcome without having to rely on the OPA's 
Board of Directors. However, there are a number of significant disadvantages. 

(3) Repudiation of the contract by the OPA may not halt the construction. As Greenfield currently possesses all legal and 
regulatory approvals, and provided its own financing is sustainable, it could continue construction despite any repudiation 
of the contract. 

As per your request, I will let MAG know that a draft direction will be coming their way tomorrow (we wifl also ask Rick to 
review it before we send it to MAG). If you'd like anything further or different, please let me know. I'd be happy to review 
with you further. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than th.e intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehab, James {ENERGY) 
Sent: Man 31/10/2011 3:56PM 
To: Calwell, Carolyn {ENERGY); Perun, Halyna N. {ENERGY) 
Subject: RE: Greenfield South Gas Plant-. Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 
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• 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard . 

Issue: 

• Does the Minister have clear, legal authority t0 direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7), if one can get past the wording of that section on its face. This argument attempts 
to disconnect the OPA's position when directed under (7) by distinguishing the independence language 
(that the OPA assumes all responsibilities and liabilities of the Crown, etc.) provided for in (4) and (5). 
The main thrust of the strategy would be to portray the OPA's position when directed under (7) as 
somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was design~d to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out" 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weal<, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to a CES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the OPA. 

· Those contracts can be said to have their legal genesis in a Crown (including Crown agency such as 
OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with the 
OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
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o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost
recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory· risk re. 
cost-recovery. · 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA· 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause i 6.5 (d) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. It successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the· contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of theassignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs wbere a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on br before the time at which its major 
obligations are next to be performed. . 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, eic. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
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o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 
(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). . 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation o( 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. ' 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order tq preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the, authority provided in the Ministry oflnfrastructure Act, 2011 and potentially solicit the advice of 
CLOG on the circumstances under which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you; 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 4i6-325-6676 
Fax: 4i6-325-i7Bi 
james.rehob@6ntario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November 1, 2011 6:17PM 
Slater, Craig (JUS) 

Cc: Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS); 
Calwell, Carolyn (ENERGY); Lung, Ken (JUS); Rehab, James (ENERGY) 

Subject: 
Attachments: 

RE: Mississauga Gas Plant· Common Interest Privilege Agreement with OPA 
OPA Greenfield South Direction Nov 1-11.DOC 

Privileged and Confidential 

I have sent this draft version of the direction to Deputy Lindsay's EA as per his request. He is aware that this is a "draft in 
progress" and that the ADAG and DAG have not opined on it. Deputy Lindsay's EA wanted Deputy Lindsay to have this 
version in the event that Deputy Segal should call him about it. 

Please let us know if you need any1hing further 

Jfafyrw 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-66811 Fax: (416) 325-1781 
66: (416) 671-2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for tile person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attacl1ments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: November 1, 2011 9:45AM 
To: Slater, Craig (JUS) 
Cc: Salim, Fateh (JUS); Marsello, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS); Calwell, Carolyn 
(ENERGY); Lung, Ken (JUS) 
Subject: RE: Mississauga Gas Plant· Common Interest Privilege Agreement with OPA 

Privileged and Confidential 

Thank you Craig. As discussed, we'll send a draft Minister's direction to Shona and Leonard for their review shortly. 

We have advised Deputy Lindsay that the Minister of Energy does not have clear legal authority to direct the OPA to take 
any significant commercial steps in relation to the contract. We've noted the risks associated with this type of letter. It is 
not certain that a direction will be desired, but we've been asked to prepare one in any event. 

We're aiming to have a draft direction for Deputy Lindsay's consideration by end of day today. 

Regards, 

Jfafpw 
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Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
88: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Slater, Craig (JUS) 
Sent: November 1, 2011 8:59AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS) 
Subject: FW: Mississauga Gas Plant- Common Interest Privilege Agreement with DPA 

Halyna, 

Here is the common interest privilege agreement. Once you let us know that your client is fine with the agreement, we will 
send it to Mike Lyle for review. The agreement comtemplates that Deputy Lindsay will execute. For that reason, we are 
including our draft AG note for assistance in briefing him. Feel free to use the content, but understand that this is a draft 
note that is not approved by the AG or DAG. 

If you need assistance with the letter to the OPA, please contact either Len or Shona. 

Thanks 

From: Compton, Shona (JUS) 
Sent: October 31, 2011 12:28 PM 
To: Slater, Craig (JUS); Scarfone, Janet (JUS) 
Cc: Byard, Caitlin (JUS) 
Subject: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

Craig, Daphne and Scott prepared a common interest privilege agreement for the Mississauga plant based on the 
Oakville version. Len and I reviewed and discussed whether it should be more broadly drafted to also cover litigation. Len 
wants to go with their original version for now. I have revised the briefing note to refiect those discussions. Janet has 
approved. The electronic versions of the documents are attached- hard copy to follow. 

Shona L. Compton, LL.B. 
Counsel 
Crown Law Office - Civil 
720 Bay Street, 8th Floor 
Toronto ON M?A 2S9 

Tel: 416 327-9899 
Fax: 416 326-4181 
Email: Shona.Compton@ontario.ca 

IMPORTANT NOTICE 
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PerLin, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Slater, Craig (JUS) 
November 2, 20i i 4:06 PM 
Perun, Halyna N. (ENERGY) 

Cc: Calwell, Carolyn (ENERGY); Kendi!<, James (JUS); Marsella, Leonard (JUS); Compton, 
Shona (JUS); Blake, Sara (JUS) 

Subject: RE: Miss Gas- CIP 

Please call me as soon as you can (office- 416-326-4100 or cell- 416-949-3666} We have 
briefed the ADAG and have sOme ideas about a better way to communicate with the OPA to 
reduce the risk of liability to the Crown. It will require the Minister to assemble a 
record upon which to advise the OPA of his request .. In addition, we have been 
reconsidering the assignment issue. 

--~--original Message----
From: Perun, Halyna N. (ENERGY) 
Sent: November 2, 2011 3:45PM 
To: Slater, Craig (JUS) 
Subject: Re: Miss Gas - CIP 

Thks 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message ----
From: Slater, Craig (JUS) 
To: Marsella, Leonard (JUS); Compton, Shena· (JUS); Perun, Halyna N. (ENERGY) 
Cc: I<endik, James (JUS); Salim, Fateh (JUS) 
Sent: Wed Nov 02 15:02:35 2011 
Subject: Miss Gas - CIP 

The qgreement can be sent to Lyle. The issue of the signatory has been resolved. 

Sent using BlackBerry 
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Perun, Hafyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hi James, 

Calwell, Carolyn (ENERGY) 
November 2, 2011 5:39PM 
Rehab, James (ENERGY) 
Perun, Halyna N. (ENERGY) 
Greenfield 

Halyna and I had a request to call Craig Slater to hear the latest in the thinking about a direction from the Minister to the 
OPA. The DAG and ADAG have some hesitation about a direction for a number of reasons, including potential exposure 
to misfeasance of public office, as well as the potential for judicial review. CLOG's sense is that availability of judicial 
review to Greenfield is particularly advantageous in light of the speed with which it could be pursued. JR of the direction, 
as you have previously advised, is potentially available as the Minister would be exercising a statutory power with 
potential impacts for Greenfield. 

Accordingly, rather than proceeding with a direction, CLOC is contemplating asking the Minister whether he would like to 
make a policy-based request of the OPA, based on a record that demonstrates the lack of public support for this project. 
With the record in front of him, the Minister could then determine how he wishes to proceed. This record could assist in 
the event of any JR and would show that the request of the OPA is made for a proper purpose. The record would be 
comprised of documents including the City resolution, any correspondence or other communications from the public with 
respect to the plant, press clippings, etc. 

Shona Compton and Sara Blake have the details on this possibility. Would you please touch base with them with a view 
to assisting them in creating this record? I would expect that you should touch base with Ryan King as well and see 
whether the Ministry has any documentation that would assist the record. My sense is that the OPA may have more 
documentation than the Ministry- at this point, we are not ready to reach out to the OPA on that question, so please do 
not contact Mike Lyle. 

Craig also advised that CLOC wants to look further into the possibility of assignment of the contract. There are potential 
contingent liability issues (among others), but this option presents the possibility of avoiding a direction and gives the 
province the ability to handle this matter more directly. CLOC plans to speak to MOF/OFA. You may hear more from 
Shona about this option. 

May we leave it to you to follow up on the record? Thank you, James! 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. li you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: Calwell, Carolyn (ENERGY) 

Sent: November 3, 2011 9:56AM 

To: Perun, Halyna N. (ENERGY) 

Subject: Re: mississauga 

Privileged and Confidential 

Thank you for the account- interesting developments. Both Vogt and the OPA are playing hard ball. 
Seems to me that the bottom line is the Vogt has the leverage, unless the negotiator plays the legislation 
card. That may encourage Vogt to reconsider his current requirements for stopping construction and 
requiring settlement on the other matter. 

This session ends at 10. I'll be in the office shortly after. 

·Carolyn 

From: Perun, Halyna N. (ENERGY) 
To: Calwell, Carolyn (ENERGY) .. 
Sent: Tbu Nov 03 09:50:59 2011 
Subject: mississauga 

Privileged and Confidential 

Deputy Lindsay called this morning. In sum: 

Hafyna 

.OPA's negotiator Art Blrchenough reached out to Mr. Vogt. 
Vogt is adamant about llnl>ing settlement df Keele.Valley OEFC litigation with talks on the gas 
plant . . 
Vogt wants a settlement with OEFC before engaging on Mis~issauga 
DAG, DPA, Finance, Cab Oifice and "Us': (not sure who the Energy Us were) met on a calllimt 

evening. Decision was to offer back to Mr. Vogt "X for settlement of Keele Valley litigation plus x 
amount for couple of months to stop construction" so that talks can continue on Mississauga. 
Finance is prepared to offer up to $10 Million on the Keele Valley matter· 
If Vogt continues to he "SOB then what's next7" 
OPA board meeting this aft but we don't l<now what they will be considering 
OPA has advised that the Minister doesn't have clear authority to direct the OPA to repudiate the 

contract 
Deputy's been told that he won't be told more until CIPA in place 
He wo~dered what happens when- after getting their $10 M for the OEFC litigation· plus a few 

million to stop work and start talking about the plant- they still at the end of the dEjy say no deal 
He also wanted to know what would ·happen should the contract be repudiated (we discussed 

very briefly mitigation etc, and that repudiation might not lead to desired effect of halting 
construction) · . 
We'll ultimately end up going the route of legislation. Deputy thought it was good idea to work on 
it (and was grateful that we let his office kriow!). 
Dep wanted to lmow the ci:msequences/slgnificance of signing the CIPA- which I explained and 

indicated that once it's signed OPA would be in a position to explain to him what the proposal 
might be before the boar(! today. I told him that I'd follow up with Mike 

· Halyna N. Perun 
NDirector 

.11/03/2011 
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Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: {416) 325-6681 I Fax: (416) 325-1781 
BB: (4 1 6) 67i-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 

Page '2 ot '2 

· This communication may be solicitor/client privileged and contain confidential information intended only for the 
. person(s) to .whom it is addressed. Any dissemination or use of this information by others than the intended 

recipient(s) Is prohibited. If you have received this ·message in error please notify the writer and permanently 
delete the message and all attachments. Thank you. 

11/03/2011 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Rehab, James (ENERGY) 
November 3, 2011 10:39 AM 
King, Ryan (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Letourneau, Amanda (ENERGY) 
Greenfiled South Matters - Creating A Record 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 3, 2011 

Good morning, Ryan! In connection with my rushed voice-mail of this morning, I was hoping to get your assistance in 
creating a record relating to the Greenfield South (cancellation) matter. I will also enslist the assistance of our articling 
student, Amanda, but would really appreciate your group's input regarding documentation. 

We're looking for documents such as: 

• Resolutions of the City of Mississauga relevant to Greenfield; 
• Correspondence or other communications from the public (to the Ministry, to Mississauga, to the OPA, and, if 

available, to Greenfield) with respect to the plant; 
• Relevant press clippings, etc. 

There may be more types or kinds of documents which CLOG counsel may advise are required or desired, but for now I'm 
hoping we can work with this list. 

Please let me know if you foresee any difficulty in assisting with this, and do call to discuss or for any assistance that you 
might need on this matter. 

Kindly, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Rehab, James (ENERGY) 
November 3, 204 4 2:27 PM 

To: 
Subject: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Update: Greenfield South - CLOC Discussions 

Privileaed & Confidential Legal Advice I Solicitor & Client Privileged 

November 3, 204 4 

Good afternoon, Halyna and Carolyn. 

By way of update, I have now spoken with CLOC counsel, Shona Compton, and have left a message for Sara Blake 
(awaiting Sara's reply). Apparently, CLOC will be pursuing two "tracks" in order to prepare for any final decision(s) which 
would come on the Greenfield South matter, as follows: 

• Shona and Len Marsella will be researching the commercial litigation options (and risks), including the option of 
an assignment of the contract back from the OPA to the Crown. 

o Shona has asked for me to provide some analysis on the scheme of the EA and whether assignment 
back is anyway prohibited by statute, etc. I will aim to provide this to Shona by tomorrow mid-morning, 
ccing both of you (if that makes sense). 

• Sara will be working on creating the "record" (evidentiary basis) for any policy-based letter of request issued by 
the Minister; 

o I have had Amanda pull together some initial materials which we are now reviewing in order to provide to 
Sara once she gets back to me about what she will be requiring in more detail -we have a start in any 
event. 

Thank you, and let me know if you require anything further on this matter. 

Kind regards, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 446-325-6676 
Fax: 4 4 6-325-H84 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

1 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Calwell, Carolyn (ENERGY) 
November 3, 2011 3:15 PM 

To: 
Subject: 

Rehab, James (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Update: Greenfield South - CLOC Discussions 

Sounds like a good start, James. Thank you. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: November 3, 2011 2:27 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Update: Greenfield South - CLOC Discussions 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

~,Jovember 3, 20~ 1 

Good afternoon, Halyna and Carolyn. 

By way of update, I have now spoken with CLOC counsel, Shona Compton, and have left a message for Sara Blake 
(awaiting Sara's reply). Apparently, CLOC will be pursuing two "tracks" in order to prepare for any final decision(s) which 
would come on the Greenfield South matter, as follows: 

• Shona and Len Marsella will be researching the commercial litigation options (and risks), including the option of 
an assignment of the contract back from the OPA to the Crown. 

o Shona has asked for me to provide some analysis on the scheme of the EA and whether assignment 
back is anyway prohibited by statute, etc. I will aim to provide this to Shona by tomorrow mid-morning, 
ccing both of you (if that makes sense). 

• Sara will be working on creating the "record" (evidentiary basis) for any policy-based letter of request issued by 
the Minister; 

o I have had Amanda pull together some initial materials which we are now reviewing in order to provide to 
Sara once she gets back to me about what she will be requiring in more detail- we have a start in any 
event. 

Thank you, and let me know if you require anything further on this matter. 

Kind regards, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
lv1inistry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

t~otice 
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This communication may be solicitor/client privileged and contain confidential information only intended for the persoh(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna.N. (ENERGY) 
November 3, 2011 3:48 PM 
Slater, Craig (JUS) 

Cc: 
Subject: 

Lung, Ken (JUS); Calwell, Carolyn (ENERGY) 
gas plant leg 

Privileged and Confidential 

Hi Craig: We have received instructions from the Energy Minister's Office to proceed to develop legislation to address the 
Greenfield South gas plant in Mississauga, to have it at the ready should it be necessary to move quickly on that front. 
The Office of Legislative Counsel has assigned a drafter to this file. We've advised that timing is uncertain and policy 
thinking is not developed. We noted that the legislation will be something akin to the Adams Mine Lake Act, 2004. We 
understand that CLOG was significantly involved in the Adams Mine Lake Act, 2004. Could you please let us know which 
counsel in your office would be working on the proposed statute with us? 

Thank you 

Kafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

1 



I 

I 

I 

I 

I 
I 

I 

I 

I 

I 

I 
I 

I 

I 

I 

I 

I 
I 

I 

I 

I 

I 

I 
I 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Rehob, James (ENERGY) 
November 3, 2011 3:59PM 

To: 
Cc: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Letourneau, Amanda (ENERGY) 

Subject: RE: Update: Greenfield South - CLOG Discussions 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 3, 2011 

Hi, and further update with respect to CLOG - Sara's role -just spoke to Sara and she informs that her role is a bit more 
hands off then I had first understood it to be: she's not going to be reviewing our materials but will provide advice on an 
"as needed" basis. That should work well in any event. 

She gave me some very helpful advice as to how to prepare a chart (based on her experience with MOE) which 
summarizes the materials we uncover, so that Energy can create a viable record to credibly support the Minister's current 
policy- eventually, a letter could be sent out from the Minister requesting/encouraging the OPA to cancel the contract 
immediately: If JR'd, the record (and I gather the chart) would reflect the policy rationale behind the request letter. 

I'll work with Amanda and clients on this part of the request, while dealing with Shona on the commercial.litigation matters 
as earlier indicated. 

Thanks very much! 

James 

From: Calwell, carolyn (ENERGY) 
Sent: November 3, 2011 3:15PM 
To: Rehab, James (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Update: Greenfield South - CLOC Discussions 

Sounds like a good start, James. Thank you. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: November 3, 2011 2:27 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Update: Greenfield South - CLOC Discussions 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 3, 2011 

Good afternoon, Halyna and Carolyn. 

By way of update, I have now spoken with CLOG counsel, Shona Compton, and have left a message for Sara Blake 
(awaiting Sara's reply). Apparently, CLOG will be pursuing two "tracks" in order to prepare for any final decision(s) which 
would come on the Greenfield South matter, as follows: 

• Shona and Len Marsella will be researching the commercial litigation options (and risks), including the option of 
an assignment of the contract back from the OPA to the Crown. 

1 



o Shona has asked for me to provide some analysis on the scheme of the EA and whether assignment 
back is anyway prohibited by statute, etc. I will aim to provide this to Shona by tomorrow mid-morning, 
ccing both of you (if that makes sense). 

• Sara will be working on creating the "record" (evidentiary basis) for any policy-based letter of request issued by 
the Minister; 

o I have had Amanda pull together some initial materials which we are now reviewing in order to provide to 
Sara once she gets back to me about what she will be requiring in more detail- we have a start in any 
event. 

Thank you, and let me know if you require anything further on this matter. 

Kind regards, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 

· james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the·person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Per.un, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Rehab, James (ENERGY) 
November 3, 2011 4:18 PM 
King, Ryan (ENERGY) 
Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
FW: Greenfield resolutions and news clippings 
PowerPlant[1] chronology.pdf; Recom mendationGC04692011 ProvincialElectionissues.pdf; 
request for ea from mississaugapdf.pdf; request for EA jan 06.pdf; Resolution% 
200173-2011 %20Power%20Plants%20Environmental%20Assessment[1].pdf; News.doc; 
Perils of Politicized Power sept 29 article.doc; POWER PLANT news clipping.mht; MIRANET 
Article.mht; article june 15, 2011.mht; article june 10 2011.mht; article july 27, 2011.mht 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 3, 2011 

Hi, Ryan- here are the documents which we've uncovered thus far in relation to Greenfield South Power Plant. As 
mentioned in my voice-mail, CLOG is recommending that we create a chart which summarizes the documents (including 
the concerns raised in each document) in order to form the basis of the evidentiary record for any request (to cancel) letter 
ultimately sent by the Minister to the OPA. We'll add what ever documents you come up with at your end to the binder 
we're preparing here in LSB. 

I believe we (LSB) are to take the lead on preparing the chart- I'm hunting around for a good precedent now- and we'll 
forward once we've got a good draft going. 

Thank you! 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Letourneau, Amanda (ENERGY) 
Sent: November 3, 2011 3:45 PM 
To: Rehab, James (ENERGY) 
Subject: Greenfield resolutions and news clippings 

Hi James, 

Here are the electronic versions of the resolutions and news articles I found. 

1 



Also, here is a link to several articles related to the project: http://www.chiocanada.org/?q=node/5 

Let me know if you need anything else! 

Thanks, 

Amanda 

Amanda Letourneau 
Articling Student 
Legal Services Branch 
Ministries of Energy and Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
P: 416-325-7304 
F: 416-325-1781 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) to 
whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is prohibited. If 
you have received this message in error please notify the writer and permanently delete the message and all attachments. 
Thank you. 
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Greenfield South Power Corporation 
Detailed Chronology 

2315 Loreland Avenue 

• September 13, 2004- The Ontario Power Authority released a Request for Proposals for 
'Clean Energy Supply'. 

• January 26, 2005- A formal preliminary meeting was held with Greenfield South and 
City staff to determine information necessary to submit complete development 
applications. Greenfield South was proposing to develop lands located at 2315 Loreland 
Avenue for a 280 megawatt gas fired power generating facility in response to the 
Provincial request for proposal for 'Clean Energy Supply'. 

• May 30, 2005 -Without consultation with the City of Mississauga, Ontario Power 
Authority announced the selection of2 proposals for gas fired power generating facilities 
in response to the September 13, 2004 request for proposal. Both projects were from 
subsidiaries of Eastern Power, including the Lore land project by Greenfield South. The 
second proposal was abandoned by Eastern Power subsidiary Greenfield North 
subsequent to this announcement. 

• August 4, 2005- Development applications were submitted by Greenfield South/Eastern 
Power to accommodate a gas fired power generating facility at 2315 Loreland Avenue. 

• September 9, 2005 -A building permit application was submitted by Greenfield South/ 
Eastern Power to accommodate the construction of a gas fired power generating facility 
at the Lorelimd property. 

• March 8, 2006- City Council adopted Ofticial Plan Amendment 0048-2006 (OPA 48), 
which provided modifications to power generation terminology in Mississauga Plan to 
achieve wording consistency and added definitions. In addition, zoning by-law 
amendments were passed which brought the industrial zone categories into conformity 
with the conesponding Official Plan designations. 

e April 4, 2006- Greenfield South and Greenfield North appealed City initiated OPA 48 
and Zoning By-law Amendment 088-2006 to the Ontario Municipal Board (OMB). 

e July 5, 2006- Greenfield South appealed development applications for the Loreland site 
to the OMB. 

• July 2007- OMB hearing considering appeals to OPA 48, Zoning By-law Amendment 
088-2006, Site Plan application, Removal of Holding Provision application and Tree 
Penni! applications by Greenfield South commenced, l'lllllling for a period of 3 weeks. 



- 2 -

• October 4, 2007- An OMB Order was issued regarding the July 2007 hearing, approving 
the development subject to minor modifications, notwithstanding the City's objections. 
The Board members who heard the appeal determined that the site was in a stable 
industrial area, and that the production of electrical power witlrin a closed stmcture was 
an appropriate use of the site, despite the City's arguments to the contrary. The Board 
found that the changes made to the Zoning by-law by the City were tantamount to 
downzoning the site, and the City was not justified in taking away Greenfield's rights as 
per the previous zoning. Respecting the site plan, tbe Board found the proposed volume 
of f1!elto be stored on the site was excessive, and reduced it by 50%, relocated the noise 
wall to address concerns expressed at the hearing, and determined that any risks of ice 
impacts were marginal and could be properly responded to by Greenfield. 

• April I, 2009- Site Plan approval was issued in accordance with the 2007 OMB Order. 

• May 28, 2009 -A building permit to construct only underground services at the Lore land 
property was issued. This permit was revised on December 4, 2009. 

• November 20 I 0 -The executed Servicing Agreement was modified to extend the 
completion date of Region water system upgrades until November 11, 2011. 

• March 2011- Construction activity commenced on underground services and site 
grading, in accordance with the May 28, 2009 permit. 

• May 30, 2011- Building permit to accommodate the construction of the above grade 
structures at the Loreland property was issued. 

Additional information may be obtained from: 

John Hardcastle 
Plarmer, Development South 
905-615-3200 ext. 5525 
john.hardcastle@mississauga.ca 

Karen Crouse 
Planner, Policy Planning 
905-615-3200 exL 5526 
karen.crouse@mississauga.ca 



OFFICE OF THE MAYOR 
REFERRAL TO 
RECOiviMEf\IDED~=~~"-=~~== 

DIRECTION REOUIRED 
~~~~""'~ 

RECEIPT Rt=Ci!iviilllti\IOFIJ V 
·--..... ·-·~···,,...,~~.--=-= 

June 24, 2011 

The Honourable Brad Duguid 
Minister of Energy 
900 Bay Street 
4th Floor 
Hearst Block 
Toronto, Ontario 
M7A2El 

Dear Mr. Minister: 

Re: Request for Full Environmental Assessment - Greenfield South proposal taking into 
effect the cumulative impacts of all emissions within the Etobicoke Lakeview airshed 

The Council of the Corporation of the City of Mississauga at its meeting on June 22, 
2011, adopted the enclosed Resolution 0173-2011 requesting a full environmental assessment of 
the Greenfield South proposal taldng into effect the cumulative impacts of all emissions within 
the Etobicoke Lakeview airshed, and a full review to determine the necessity of manufacturing 
280 MW in a densely populated urban area as opposed to the Nanticoke transmission option 
where there is a three kilometre buffer zone. 

This Resolution is in response to your statement that you will be reviewing the Greenfield 
South power proposal for new environmental evidence. We are requesting that you do your due 
diligence and consider the health of our residents first and foremost. I can assure you that this is 
a necessary step to protecting the health of the residents ofMississauga and beyond. 

THE CORPORATION OF THE CITY OF MISSJSSAUGA 
300 CITY CENTRE DRIVE, MISSISSAUGA, ON LSB 3G1 

TEL: 905-896-5555 FAX: 905-B96·5B79 
mayor@mississauga.ca 



He. c., -2-

On behalf of Mississauga Council, I urge you to take the necessary steps to consider tbe 
cumulative. effects of errrissions. 

I look forward to your favourable reply. 

HAZEL McCALLION, C.M., LL.D. 
MAYOR 

cc: Mississauga MPPs 

En c. 

Chairman Emil Kolb, Regional Municipality of Peel 
Chairman Gary Carr, Regional Municipality of Halton 
Members of Council 
Chief Medical Officer, Region ofPeel 
Town Clerk, Town of Oakville 
City Clerk, City of Toronto 
Municipal Services Office, Ministry of Municipal Affairs and Housing, Central Region 
Paul Mitcham, Comrrrissioner, Corrimunity Services 
Mary Ellen Bench, City Solicitor 



0173-2011 

RESOLUTION 0173-20 ll 
adopted by .the Council of 

The Corporation of the City of Mississauga 
at its meeting on June 22, 20 ll 

Moved by: Tim Tovey Seconded by: Chris Fonseca 

Whereas the Minister of the Environment has stated that his ministry will be reviewing the 
Greenfield South power prop.osal for new enviromnental evidence, And 

Whereas the Ontario Municipal Board in their 2006 case, Greenfield vs. Mississauga, did not 
consider any enviromnental issues or concerns, And 

Whereas Dr. Basillies report on the Clarkson airshed identified a stressed airshed and the need to 
consider accumulated emissions and their impacts on health in an environmental assessment, 
And 

Whereas the Minister of the Environment has agreed with the recommendations in the repor~ on 
the need to consider cumulative emissions in the siting of power plants, And 

Whereas the Etobicoke, Lakeview rurshed has never had the benefit of such a detailed airshed, 
pollutant and particulate modeling program, And 

Whereas the Premier was quoted this week as recornmendiag that the Minister of Energy review 
the Greenfield South project to determine if the 280 MW is even required. 

Therefore be it Resolved that the City of Mississauga request from the Minister of the 
Environment a Full Environmental Assessment to be conducted on the Greenfield South 
proposal taking into effect the cumulative impacts of all emissions within the Etobicoke 
Lakeview airshed. 

And be it further Resolved that the City ofMississauga request the Minister of Energy to conduct 
a full review to determine the necessity of manufacturing 280 MW in a densely populated urban 
area as oppoted to the Nanticoke transmission option where there is a three kilometre buffer 
zone. 

·Carried 

Page 1 of 1 





0173-201 I 

RESOLUTION 0173-201 I 
adopted by the Council of 

The Corporation of the City ofMississauga 
at its meeting on June 22,201 I 

Moved by: Jim Tovey Seconded by: Chris Fonseca 

Whereas the Minister of the Environment has stated that his ministry will be reviewing the 
Greenfield South power proposal for new environmental evidence, And 

Whereas the Ontario Municipal Board in their 2006 case, Greenfield vs. Mississauga, did not 
consider any environmental issues or concerns, And 

Whereas Dr. Basillies report on the Clarkson airshed identified a stressed airshed and the need to 
consider accumulated emissions and their impacts on health in an environmental assessment, 
And 

Whereas the Minister of the Environment has agreed with the recommendations in the report, on 
the need to consider cumulative emissions in the siting of power plants, And 

Whereas the Etobicoke, Lakeview airshed has never had the benefit of such a detailed airshed, 
pollutant and particulate modeling program, And 

Whereas the Premier was quoted this week as recommending that the Minister of Energy review 
the Greenfield South project to determine if the 280 MW is even required. 

Therefore be it Resolved that the City of Mississauga request from the Minister of the 
Environment a Full Environmental Assessment to be conducted on the Greenfield South 
proposal taking into effect the cumulative impacts of all emissions within the Etobicoke 
Lakeview airshed. 

And be it further Resolved that the City ofMississauga request the Minister of Energy to conduct 
a full review to determine the necessity of manufacturing 280 MW in a densely populated urban 
area as opposed to the Nanticoke transmission option where there is a three kilometre buffer 
zone. 

Carried 
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GC-0469-20 II 

MISSISSAUGA 

RECOMMENDATION GC-0469-2011 
adopted by the Council of 

The Corporation of the City ofMississauga 
at its meeting on July 6, 2011 

I. That the report entitled "Provincial Election 20 II: Summary of Key Issues for the City 
ofMississauga" dated June 13,2011 from the City Manager and Chief Administrative 
Officer, be endorsed as the City's priority issues pertaining to the Oct. 6, 2011 Ontario 
general election. 

2. That Mississauga City Council endorses an additional question regarding Air Quality
Clarkson Air Shed to provincial political parties as follows, "Would your party ensure a 
full Environmental Assessment is conducted on the Greenfield South Power plant 
proposal", and further "Will you as a Provincial candidate oppose the construction of the 
Greenfield South power plant". 

Page I of I 
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Corporate 

Report Origi::lat<Jr's 

Fi~es 

DATE: 

FRO :Vi: 

SUBJECT: 

RECOiviiYJJ:iiWATION: 

BACKG·RO~""D: 

January 26, 2006 

Mayor lliJ.d lvfewbers of Cou._nci1 

1vfeeting Date: February 1, 2006 

Martin Powell, P .Eng. 

Commissioner of Transportation and Works 

Request for Individual Environmental Assessment 

Greenfield South Power Project 

Ea:;tern Power Li:i::ilited (V/:.u:·d 1) 

MG.Ol.REP 
EC.l4.LOR 

Tnat the Commissioner ofT ransportation and 'Vvr arks be authorized 

to forward the letter, attached as Appendix 5 in the report entitled 

URequest far Individual En:viromnental Assessment- Green;ield 

South Power Project- Eastern Power Limited (Ward 1)" dated 

January 26,2006, to the Minister of the Envi_ronment, prior to the 

Febmary 7, 2006 deadline, requesting that the Ministerreview and 

vary the Director, Environmental Assessment and Approvals 

Branch's decision to deny the request for elevation of the project to 

an individno:t l Environmental i\.ssessment; a.11d that a copy of this 

letter be forwarded to Eastern Power Limited. 

On August 19, 2005, Eastern Power Limited published a Notice of 

Completion of Environmental Screening and Rev:iev,r Report and 

Public Review for the Greenfield South Power Project, located on 

Lorela.'ld A\·enue, south. ofDuodas Srreet EasT, east ofDi'<ie Road 

and abutting the St. Lawrence and Hudson Railway (Ca.nadian 

Pacific Raihvay), initiating a 30-d.ay review period ~.vhich ended on 

September 19, 2005. This mandatory review period v:as intended 
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to provide an opporrunity for members of the pubiic and agencies 

with outstanding environn1tntal concerns regarding the project to 
make a v.'Titten request to the Director, EtTviromnental Assessment 
and Approvals Branch (EA"''\B), Ministry of the Envli-onment 

(MOE) to elevate the project to an individual Envli-onmental 

A.ssessment (EA). 

Lrt the absence of a_rty request5 for elevation to the Director, Eastern 

Power Limited could have submitted a "Statement of Completion" 

to the MOE and the project would have then proceeded, subject to 

any required appro-vals. 

A copy of the Environ.ment::~l Screening a.nd Review Report (the 

Repon) was submitted to City staff on August 19, 2005. Based on 

tl_-,.e re,.·iew of the Report by City staff, peer review consult3!lts and 
other agencies, outstanding environmental and health and safety 

concerns were identified. It was concluded that these issues: if left 

unresolved, could result in significant envli-onmental effects should 

the project proceed as proposed. 

A corporate report, dated September 12, 2005, was presented to 

Council on September 19, 2005 (Appenrii~: 1). This report 

concluded that the onJy option available to Conncil to ensure that 

these outsta11.ding enviroih-nental issues were properly addressed 

through the EA process, was to request that the proposed 

Greenfield South Power Project be elevated to an individual EA. 
This report further recommended tbat the Commissioner of 

Transportation and Works be authorized to write to the Director, 

EAAB of the MOE, requesting tbat the project be elevated to an 

individual El1.. This was done via a leiter dated September 16, 

2005 (Appendix 2). 

In response to any request for elevation of a project to ail 
ill. ·"'·-'du·I '" r·he D'--"·t·-- "AAB' '-·· th" "'o11 ~"''~cr ~p't.ons· 'Ulvl Q. _!,.;,£"'_1 1__ Uvv Vt, J....< LU11:J ! v .1. Ll_UYTllJ.C" V L -

• deny the request for elevation 

o deny the request for elevation wit.1-:\ conditions 

= refer the matter to mediation before making a decision 

e require the proponent to conduct further study before making a 

decision 
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PRESENT STATUS: 

I! recominend to the Minister of the EnYiromnent that the project 

be eleva:ed to ili'1 individual EA. 

The Director, EA ... -\.:8 received a total of nine requests to elevate the 

Greenfield South Po\ver Project. 

In a letter d:oted Ja..rmc_ry 19, 2006 to tbe Commissioner of 

Trar.sponation of Works, the Director, E.AAB has advised that, 

based on a review of the project documentation, the provisions of 

the: Environmental Screening Process~ the issues raise-d ill the 

several requests 2nd other relevant matters required to be 

considered under the Enviro!l.rnental Screening Process, an 

individual EA is not required for LIJe Greenfield South Power 

Project. The Director's letter, attached as i'· .. ppendi.>:: 3, pro-vides 

fu..-ther detail with respect to the issues and concerns raised by the 

City and tb_e otb.er requestors. 

In accordance witb tbe EA process, a request may be made to tbe 

~ii.nister to re\/iew and vary the Director's decision. A wTitten 

request must be sent withh1 fifteen calenda-r day's of receiving the 
~o-r;,...,. ,-,.·F-th= n;.,...,.,..-ror'c rl.,.,..;<:'~r.n l='n.r tf,p n11rn~~P« r.tthp u uv-.. V-1- L-1-H •• "-'-'--'-'--'-'~ .__, .__...__...,_._..,_._...,..L.L • .._ '--'-'- ....__._~ r'......_.r'.._...,...,.__, ..., .... ~_.__.__ 

Environmental Screening Process, a notice of the Director's 

decision on an elevation request is deemed to be received on the 

fifth day after tbe day of mailing. Based on tbe date of the letter 

from the Director, the City has until February 7, 2006 to request a 

review by the Minister. 

The basis for appealing a decision of tbe Director is clearly set out 

j,, the EA process. The written request must address the following 

1ssues: 

@ the basis of the request 

(!; the specific nature of Lhe enviromental concerns on. \Vhich the 

request is based 

e ho;v the Director's dec.ision fails to address the reques-rer, .s 

environmental concem(s) 

o a description of any additional information that the Director did 

not consider }Jl making his decision; 

.:: any other matters considered ~e.levant by the requesting party. 
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The Minister 'OVill make a decision withi,--c forty-five calendar days 

of receiving the requesL The Minister may decide to confrrm or 

vary the Director's decision. 

The Minister will notify the proponent and the requestors of her 

decision, stath'1_g reasons for the decision; the 1'-.tfiniste-r's decision is 

final. 

As part of the MOE's review of the requests for elevation of this 

project to an individual EA, the -~~1inistry has added several new 

project conditions. LTl a letter to Eastern Power Linnted dated 

Januarj 19, 2006 (Appendi:'l 4), the Director, EA<\B indicated that 

Greenfield South Power Corporation (GSPC) has committed to: 

• conduct ambient air monitoring during the first two years of 

operation in addition to regulatory monitoring of plant 

ennss1ons 

• work with the City to address servicing issues and ensuring 

emergency prepared..11ess 

• implement "other commitments" (unspecified) with respect to 

mitigation and protective measures to address eTivi-rolliuenta1 

impacts 

The Director, EAW has also indicated i11 his reply to the City that 

a community advisory committee will be established, and GSPC 

will prepare and make publicly available an annual report on 

mitigation measures and impact management activities. 

City staff is not satisfied that the decision of the Director, EAAB 

adequately addresses all of the environmental concerns raised in 

the City's request for elevation. Deiails of these issues are set out 

in the at+..ached draft letter to the 1'--.1inister (l\.ppend:L\. 5). These 

include: 

= municipal water ser.ricing 

c destruction of the existing natural a:r~a 

• non-complia.'1ce of the project with Mississauga's Official Plan 
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e compliance of the project with the 1.finistry's Guideline D6-

Compatibility Betv/een Industri2.l Facilities and Sensitive La.'1d 

Uses 

o sicrmwater management 

c air quality 

In particular, the concern v,cith water serv'icing must be addressed 

as it has the poteEtial to seriously impact the health and safety of 

the residents and businesses in the area \Vater flow test data in the 

sunounding area has confirmed that the existing distribution 

system ca.."'ll1ot supply the process B!ld fl!e protection dem;:rr!d of 

this project •.vithm.:t causing a negative l~pact c:n t!:e domestic ~d 

fire protection -..vater supply to the Slli--roundirrg buildings. If 

upgrades to the water supply system are required but deterrnined !o 

be cost prohibitive, GSPC has indicated that the design may 

consider an air based 'dry' cooling system It is slaff's 

understanding that this system generates mo:;_-e noise than a wet 

condenser system and this option has not been examined in the 

Environmenlal.A.coustical Assessment Report. Further, if an air 

based ~dry' cooF-r,g systerrr is used, tbe proposed storm•N2.ter 

management scheme would not be viable since it is GSPC' s 

intention to utilize all storrr1 drainage collected ill the cooli.ng tower 

reservoir for use as cooling water. 

The resolution of the water servi_cing issue is f..mda.rnental to the 

design and viability of this project. Tne environmental effects of 

the project carmot be adequately evaluated until this issue is 

addressed. 

\Xfith respect to the E~A process, lh.e Director's response indicated 

that GSPC conducted further stndies regarding several :ssues 

including additional air quality analysis and modelling and a 

Healt.l. 1--npact Comparative ~.1.J12.lysis in response to concef!ls 

raised by requestors alld Iviinisrry technical staff. In accordance 

vvith Decision D in Section B.4.1.1 of the Guide to Environmental 
Asses·'nel't Porn,iJ·onzo,?tr: fior EJprh·:cl·f)· 1 P,·o>iec·s (March 7001) .ll .':!, • .-.-..~':1-- ., ..._.., ._ --~ . ·--~U t . - 'J l .l. - , 

the Director opted to require fuTt:her studies before making his 

decision on the elevation request. However, t.'le City of 

Mississauga was not notified regarding the additional studies and 

has not received any correspondence from the lvhnistry since 
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maldng the request for an Individual EA for this project, other toan 
rhe ackno,vledgement of receipt of our request. Therefore! in 
reviewing the Director's decision, it does not appear that the 
Director complied with the procedural requirements a_nd 
safeguards of the Guide to Environmental Assessment 

Requiremenzs for Electricity Prc.jects resulting in prejudice, as th.e 
City did not have an opportunity to re<iew and respond to the 
additional studies conducted by GSPC. 

Consequenily, staff are unable to verify whether che information 

satisfies concerns v(lth respect to these issues. In addition) t.he 
Director's contention that this project complies with the City's 

Official Plan is incorrect. 

If the Jvlinister confirms the Director,s decision, Eastem Pv·0.rer 
Limited can submit a "Statement of Completion" to the MOE. At 
that point, Eastern Pov.rer Limited would have completed the 
Environmental Screening Process lillder the Enviromnenta! 

Assessment Act, and the project could proceed to other required 

approvals. 

Not Applicable. 

A number of outstanding issues remain and the material available 
publicly does not support the conclusions that the Director, EAAB 

has made. In particular, the concern v-.rith v.rater and stormwater 
servicing must be adequately evaluated to verify the viability of 

this project. Further, although the Director, EAAB had received 
additional studies from GSPC before maldng his decision on the 

elevation request, the City was not made mvare of these additional 
studies nor pro·,ided an opportunity to comment. Because of the 
e.bsence of notification to t.'le City of additional studies, it does not 
appear that the Director complied with Section B.4.1.1 of the 
Guide io Environmental Assessment Requirements }Or Electricity· 

Projects (March 2001). 

Staff recommend thai the appropriate response by the City is to 

request that the Minister revie\V and v&.y· the Director's decision 
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on t.1.e elevation request. This request must be made prior to 

February 7, 2006. 

The Minister will notify the proponent and the requestors of her 

decision, stating reasons for the decision; rhe Minjster's decision is 

fl:nal. 

Appendix l- Corporate Report dated September 12, 2005 

Appendi_x 2- Letter to Director, EA.AB, dated September 16, 

2005 

App::ndix 3- Letter from Director, EA...r\B: dated January 19, 

2006 

Appendix 4- Letter to Eastern Power, dated January 19, 2006 

from the Director, EP.._.A.B 

Appendix 5 -Draft letter to the Minister of ti'J.e Enviromnent 

/~/----------~L--------------------------------------
c. Martin Powell, P .Eng. 

Commissioner of Transportation and Works 
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[Copied into MS Word from Mississauga website] 

!-Jews/Current Issues > 

Greenfield South Power Plant 
posted Ju! 8, 20·1 1 6:42 AM by Office Administrator 

As a building permit was issued and work has begun at the site of the future Greenfield 
South Power plant, we would like to take this opportunity to clarify the City's position. 

The City ofMississauga has opposed Greenfield South Power Corporation's plan to build 
a power plant at 2315 Lore land Avenue, in the Dixie area north of the Queensway, since 
it was first proposed in 2004. As we have said repeatedly, the location is much too close 
to residential homes, as well as the Etobicoke Creek. 

Greenfield proposed to build a 280 megawatt, gas fired power generating facility after the 
Ontario Power Authority issued a request for proposals to generate 'clean energy' in the 
southwest GT A. This was only a few years after Ontario's energy system was 
deregulated, and was at a time when the OP A issued a proposal call for such generating 
facilities. 

Greenfield chose to file appeals with the Ontario Municipal Board (OMB) to try to 
overturn the City's Official Plan and zoning by-law, which would not have allowed the 
Loreland Avenue project to proceed. Council directed City staff to defend the City's 
position at the 2007 OMB hearing. Despite the City's efforts, the OMB approved the 
construction of the power plant at the Etobicoke Creek location. 

The OMB decision amended the City's Official Plan and Zoning By-law, allowing the 
facility to be built. T11ese changes were made by the OMB in March 2009, and a Site 
Plan was approved the following month, which included approval by the Toronto and 
Region Conservation Authority. A detailed chronology is enclosed for your information. 

Unfortunately, the City has run out of options to oppose the power plant's construction. 
Once a project complies with the required laws, the Chief Building Official is required to 
issue a building permit. On May 30, 2011, the City's Chief Building Official had no 
option but to issue a building permit to allow Greenfield South to begin construction. 

If you have any questions, they should be directed to the Ontario Power Authority at 
www.powerauthority.on.ca/contact-us, (416) 967-7474 or 120 Adelaide Street West, 
Suite 1600, Toronto, Ontario, M5H IT!. 

Sincerely, 

HAZEL McCALLION, C.M., LL.D 
MAYOR 

JIM TOVEY 
COUNCILLOR, WARD I 
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Perun, Halyna N. (ENERGY) 

Frofn: 
Sent: 

Khatri, Anupa (ENERGY) 
November 4, 2011 12:48 PM 

To: 
Subject: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Greenfield South Power Plant 

Attachments: Greenfield South Power Plant.doc 

)lnupa 'l{{uztri 
®irector's Secretary 
'Ministries of 'Energy.,;£ Infrastructure 
£ega[ Se.m'ces lBrancfi 
777 aJay Street, 4tli IF{oor, Suite 425 
<Toronto. OJV:M.Jq 2'E5 
(J'/i: 416-325-1841 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The board clearly understands that the government is 
committed to not having the plant build at its current location, as committed during the 
provincial election and outlined in your letter to the OPA on October 24, 2011. The 
purpose of this letter is to seek direction on next steps to ensure that the government's 
commitment is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. 

After receiving your October 241
h letter, OPA commenced discussions with Greenfield 

South because existing contract does not provide the OPA with any tools that would 
allow us to unilaterally meetthe government's commitment. To date, OPA's objective 
has been to reach an agreement with Greenfield South to stop construction and 
negotiate a settlement to relocate the plant or terminate the contract, as a negotiated 
settlement would likely be the most cost-effective approach. Since then, it has become 
clear that Greenfield South is unlikely to agree to such an approach which makes 
unilateral termination of the contract a logical next step in order to limit the liabilities 
associated with relocating or cancelling the plant. The Board of Directors is therefore 
seeking clarity from you on whether the government agrees that the OPA should 
unilaterally terminate the Greenfield South contract. 

In the event that the government is in agreement, we would then seek to commence 
discussions with Greenfield South to arrive at a settlement on appropriate compensation. 
Given our shared interest in ratepayer value, the board would then also like to 
commence a dialogue with you on the most appropriate way to allocate the 
compensation between ratepayers and taxpayers. 

I look forward to discussing these matters with you. 

Yours sincerely, 

Jim Hinds 
Chair 
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CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The tfl_oard clearly understands that the 
government's intention to relocate the plant is-wmmitte€1-ie-Rot having the plant build at 
its current-leeatieH-;-as wmm#ted during-#le-prevfficial-election and outlined in your letter 
to the OPA on October 24, 2011. The purpose of this letter is to-seek direction on next 
steps..to ensure that the government's commitmeffi.intention is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important. cost-effective and safe part of the province's electricity 
supply mix. At the same time. we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 241
h letter, OPA commenced discussions with Greenfield 

South because existing contract do~e OP/\ with any looi&-IHflt.wellid 
a~Jew..Hs...te.rally-meet tho gevornmont's comm#rneRt. To date, OPA's objective 
has been to reach an agreement with Greenfield South to stop construction and 
negotiate an arrangement-setllemern to relocate the plant or terminate the contract,as-a 
f!egolialed settlement would likely be the most cost eff-eG\ive approach. Since then, it 
has become clear that Greenfield South is unlikely to agree to such an approach which 
makes BRilalefal.-termination of the contract a logical next step~-ifl..erder to limit-th-e 
liaBilities associated-with relocating Of-BDR6011iflg the plant. The Beard-ef.-QiFOB\Brs-is 
therefore seeking-ciafW~ethef-lhe government agrees that the OPA 
sh-et!ld-t!flilaterally terminate the Greenfield Sollih-Beffirast~ 

I 
+n-IR~at the gover+mJBnt is in agreement, wWe would then seek to GemmBRW 

. continue discussions with Greenfield South to arrive at an sffilleagreement on 
appropriate compensation. Given our shared interest in ratepayer value, the board 
would then also like to commence a dialogue with you on the most appropriate way to 
allocate the compensation between ratepayers and taxpayers. 

I look forward to diseussif!g these matters 'J'Alh-youi.@.Ply. 

Yours sincerely, 

Jim Hinds 
Chair 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Calwell, Carolyn (ENERGY) 
November 4, 2011 3:45 PM 
Lindsay, David (ENERGY) 
Perun, Halyna N. (ENERGY) 
FW: OPA Letter 

Attachments: Greenfield South Power Plant.mark up.doc 

As. discussed. 

Carolyn 

------------------------------------------·----------------~--
From: Calwell, Carolyn (ENERGY) 
Sent: November 4, 2011 3:06PM 
To: Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
Subject: OPA Letter 

Confidential/Solicitor-Client Privileged 

Attached is a letter that we received from the OPA this afternoon, marked with changes that we recommend. We would 
appreciate your review and comment. We will also send the letter over to CLOG for its input. 

We expect that the Minister would look to the record of public (media) comment that James is preparing in determining an 
appropriate response (which James is also starting to draft). It is not clear to me when the OPA is expecting to hear back 
from us about this draft. 

Carolyn 

This communication may be soficitor/cllent privileged and contain confidential information only intended for the person(s) to whom it Is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message In error please notify the writer 
and permanently delete the message and all attachments. Thanlt you. 

1 



CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The s~oard clearly understands that the 
·government's intention to relocate the plant i&-Gemmil1:ed to not havin§-IF\e plant buiiG-at 
its current-losa-iiOR,as wmmit.tetl-ffilrinq the provincial-election anEl-outlined in your letter 
to the OPA on October 24, 2011. The purpose of this letter is .te-seeiHJ.ifeGiioo-Bn-nB*t 
s.tej:l&-to ensure that the government's wmmitment intention is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24th letter, OPA commenced discussions with Greenfield 
South-because existing centr.aek:!Be-&-net-pFB\Iitle the OPA wrth-afly-teel&-tfla.t...we 
allew-t~s to unilaterally-meet-!Ae-gevernment's commitment. To date, OPA's objective 
has been to reach an agreement with Greenfield South to stop construction and 
negotiate an arrangement-sett.temen-1 to relocate the plant or terminate the contract,as-a 
negotiated sett.tem~e the most cocl-effective appr.oaBh. Since then, it 
has become clear that Greenfield South is unlikely to agree to such an approach which 
makes ttnila!eral termination of the contract a logical next step,-in order to limif..fh€ 
liaBilities asso~oGating or canc~e-plant. The Board of Directors is 
therefore-ceekiflg clarity from you on wl'etf\er the government-agrees tf\at-the-OP-A 
&Aottle-HR+Ialefally-termiflDie the Greenfiek!-South contraeh 

fR--the event thai the government is in agreemeffi,-wWe would then seek to wmmenBO 
continue discussions with Greenfield South to arrive at arr &ett!oagreement on 
appropriate compensation. Given our shared interest in ratepayer value, the board 
would then also like to commence a dialogue with you on the most appropriate way to 
allocate the compensation between ratepayers and taxpayers. 

I look forward to Giwussing these matlers-with-youi..@Q]y. 

Yours sincerely, 

Jim Hinds 
Chair 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Privileged & Confidential 

Calwell, Carolyn (ENERGY) 
November 4, 2011 3:19 PM 
Marsella, Leonard (JUS); Compton, Shona (JUS) 
Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
Draft Letter 
Greenfield South Power Plant. mark up.doc 

The OPA has provided (in hard copy) a draft letter that would go from the Chair of the OPA Board to the Minister of 
Energy seeking to identify next steps to resolve the Mississauga plant. We have typed out the letter and tracked the 
changes that we propose. We would greatly appreciate your review and input. Our Energy clients are also reviewing. 

It is not clear to me when the OPA would like our feedback or how receptive the OPA will be to incorporating it. This 
might be a topic that we discuss further when we talk with Mike Lyle on Monday. 

Presumably, receipt of this letter would be impetus for putting the record that James is putting together before the Minister 
to assist his determination of how to respond. James is working on a draft of that letter that we will also share with you. 

Carolyn 

This comm.unicalion may be solicitor/client privileged and contain confidential information only Intended for the persan(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 

1 



CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The B~oard clearly understands that the 
government's intention to relocate the plant i&Bemmitted to not having the plant build at 
its current lecatieR;-as rommitted during !h&flrevif!Bial-elestien-anG-outlined in your letter 
to the OPA on October 24, 2011. The purpose of this letter is to seek directien-Bn-n&Xt 
&lej3&to ensure that the government's sommitment intention is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 241
h letter, OPA commenced discussions with Greenfield 

South-Because existiRg coRtract does not provide the OP/\ with any tools that weu!B 
allew us to unilalera~r-AffiBflt'&-commitment. To date, OPA's objective 
has been to reach an agreement with Greenfield South to stop construction and 
negotiate an arranqement-seffiemenl to relocate the plant or terminate the contract.,-BB-a 
oogotiated settlernent-weuld-likely-Be--!Re most cost-effective apprBaGh. Since then, it 
has become clear that Greenfield South is unlikely to agree to such an approach which 
makes unilateral termination of the contract a logical nox1 step" in order to limit the 
liabfli~eoaling or cancelling tho plant. The Beard of Direstors is 
therofure seeking clarity--frem--yetl-9fl-\¥hBther the government-agrees that-the OPA 
Gheulfi-unilaterally terminate-the Greenfielg_.gfllfth-GeRtract, 

+n-tA;;l-B'\/BilHAal-tFlB-l:!ffii'OFAment is in-a!¥Boment, wWe would thBR seek to semmeRGO 
continue discussions with Greenfield South to arrive at an settleagreement on 
appropriate compensation. Given our shared interest in ratepayer value, the board 
would then also like to commence a dialogue with you on the most appropriate way to 
allocate the compensation between ratepayers and taxpayers. 

I look forward to discussing these matters with-you.!:._@Qjy. 

Yours sincerely, 

Jim Hinds 
Chair 



Perun, Halyna N. (ENERGY} 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
November 4, 2011 3:06 PM 
Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
OPA Letter 
Greenfield South Power Plant. mark up.doc 

Confidential/Solicitor-Client Privileged 

Attached is a letter that we received from the OPA this afternoon, marked with changes that we recommend. We would 
appreciate your review and comment. We will also send the letter over to CLOG for its input. 

We expect that the Minister would look to the record of public (media) comment that James is preparing in determining an 
appropriate response (which James is also starting to draft). It is not clear to me when the OPA is expecting to hear back 
from us about this draft. 

Carolyn 

This communication ·may be solicitor/client privileged and contain confidential information only Intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and pErmanently delete the message and all attachments. Thank you. 
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CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty: The board clearly understands that the government is 
committed to not having the plant build at its current location, as oommltted during the 
pmviflcial election and-outlined in your letter to the OPA on October 24, 2011. Tho 
purpose of this letter is to seek direction on n:::xt clops to ensure that the government's 
commitment is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to b\3 accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recoonize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 241
h letter, OPA commenced discussions with Greenfield 

South-8ecause e:-:isting contract does not provide tf1e-GJ2A.-wim-any-t0Bls that wet~ld 
a1lew us to unilaterally meet the government's commllment. To date, OPA's objective 
has been to reach an agreement with Greenfield South to stop construction and 
negotiate an a:ranqement settlement to relocate the plant or terminate the contract,as-a 
negotiated setti8RlGF!l-wetHd likely be the most cesHJ#ective approach. Since then, it 
has become clear that Greef)field South is unlikely to agree to such an approach which 
makes t!Rilalefal-termination of the contract a logical next step. in order to limit the 
liaBilities associated-with relocating or cancelling the plant. The Beard of Directors is 
therefore seeking clarity frGm-yoo-efl-wf1ethor the government agrees that the OP/\ 
should unilaterally terminate the Greenfiei4-Set~th-coolraB!o 

In the eveRt-t.hat--lhB-government is in agreeffiBn-t;-wWe would tflef1 seek to ooffiffiOflce 
continue discussions with Greenfield South to arrive at arr &effieagreement on 
appropriate compensation. Given our shared interest in ratepayer value, the board 
would then also like to commence a dialogue with you on the most appropriate way to 
allocate the compensation between ratepayers and taxpayers. 

I look forward to discussing these matters with you. 

Yours sincerely, 

Jim Hinds 
Chair 



Perun, Halyna N. (ENERGY) 

From: 
Sent 
To: 
Cc: 

Calwell, Carolyn (ENERGY) 
November 4, 2011 1:40 PM 
Rehab, James (ENERGY) 
Perun, Halyna N. (ENERGY) 

Subject 
Attachments: 

FW: Greenfield South Power Plant 
Greenfield South Power Plant.doc 

james, 

We received the attached draft letter from the OPA. The mark ups reflect proposed changes that Halyna and I discussed. 
Please consider and advise me if you would suggest any further changes. I will fill you in on how this letter fits with the 

larger picture when we meet in a few minutes. Once I hear back from you, I will send over to Ryan King and to CLOG for 
their review. 

Carolyn 

From: Khatri, Anupa (ENERGY) 
Sent: Nm·ember 4, 2011 12:48 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Greenfield South Power Plant 

)!nupa '}(ji.atn' 
c.Directars Secretary 
'Ministries of 'EnerrJY <it Infra.structure 
Leg a[ Seroices (Brandi · . 
777 ffiay Smet, 4tfL 'Fwor, Suite 425 
'Toronto, O!N'M5q 2'E5 
<Pfc 416-325-1841 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. li you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Rehab, James (ENERGY) 
November 4, 2011 6:01 PM 
King, Ryan (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Letourneau, Amanda (ENERGY) 
Greenfield South Record Chart 

Attachments: greenfiled info chart.doc 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 4, 2011 

Good afternoon, Ryan. In connection with our discussions yesterday and today, please find attached for your review and 
input for completion, the "policy rationale" chart which: 

• Summarizes the 20 plus documents (first 20 will be reflected in our chart to you) which will form the basis of the 
record (the evidentiary basis for the Minister's decision to issue the letter of request to the OPA; 

• To which you have to add Energy's policy rationale (and any refiective comments supportive of that rationale); 
• To which you have to add Energy's policy recommendations. 

We will very shortly deliver the Binder Uust now being finalized) to Carolyn Calwell which will include the documents 
(municipal resolutions, press articles, etc.) which we provided to you by soft-copy earlier today. 
You may wish to add documents to the binder (including Minister's correspondence, any correspondence from or to the 
OPA which may be relevant, etc.). However, please do update the chart and the table of contents (we'll get a soft-copy 
of that to you as well) accordingly. 

A very special thanks to Amanda Letourneau, our Articling Student, for putting the chart and TOG together for us! 

Thank you! 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Letourneau, Amanda (ENERGY) 
Sent: November 4, 2011 5:26PM 
To: Rehab, James (ENERGY) 
Subject: 
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Greenfield South Power Proposal Documents 

Number Title Brief Description Summary of Policy Comments Recommendations 
Comments 

1 Resolution 0173-2011 Resolution by the City of 
Mississauga to request from 
the Minister of the 
Environment a Full 
Environmental Assessment 
to be conducted .on the 
Greenfield South proposal 

2 Recommendation GC- Recommendation that the 
0469-2011 City of Mississauga · 

endorses an additional 
question for provincial 
political parties as follows: 
"would your party ensure a 
full Environmental 
assessment is conducted on 
the Greenfield South Power 
plant proposal" and "will you 
as a Provincial candidate 
oppose the construction of 
the Greenfield South power 
plant" 

3 Request for Full Letter from Mayor McCallion 
Environmental regarding Resolution 0173-
Assessment from the 2011 requesting a full 
City of Mississauga Environmental Assessment 

following the Minister's 
statement that there would 
be a review of the Greenfield 
South power proposal for 



. 

--

election. Former energy 
Minister and Etobicoke MPP 
Donna Cansfield announced 
her intention to fight the 
project, stating "this plant 
should not be built while 
there is any question as to 
its safety or necessity." 

8 Greenfield South News clipping from 
Power Plant- July 8, Mississauga website 
2011 detailing the history of the 

project and stating that the 
City had run out of options 
with regard to opposing the 
proposal once the OMS 
decision amended the City's 
Official Plan and Zoning By-
law. The Chief Building 
official was bound to issue a 
building permit once the 
project complied with 
required laws. 

9 MOE to review power News article regarding 
plant- Inside Toronto Minister of Environment 
article -June 15, 2011 John Wilkinson statement 

that the decision to review 
the project came after the 
construction of a new set of 
condominium towers near 
the site. The review would 
consider new developments 
in the area that may call into 
question the location of the 



lack of information provided 
regarding costs of the 
cancellation, including 
replacement generation. 
Also criticises the energy-
related campaign promises 
of other political parties. With 
all 3 parties now in 
opposition to the plant, there 
is no debate on the wider 
issues associated with the 
cancellation. 

13 Construction continues One month after the Liberals 
at Mississauga Power decided to halt the 
Plant- National Post· Greenfield project, 
Oct 24, 2011 construction is still ongoing. 

A generator was seen being 
delivered to the site. 
Spokesperson for the 
Ministry stated that there 
hasn't been time to work out 
the details of the cancellation 
yet, but that the government 
is committed to relocating 
the plant. Critics remain 
sceptical that the promise to 
relocate the plant was 
Qenuine. 

14 New Generator Article with criticisms from 
Unplugged for Power both PC and NDP leaders on 
Plant- Toronto Sun- the continued construction of 
Oct 24, 2011 the plant. Both party leaders 

state that the lonaer 



north is inefficient and as a 
result puts urban areas at 
risk for power shortages or 
outages. 

18 Liberals Evade Opinion piece- Criticism of 
Outrage on Power Minister Bentley's statement 
Plant Issue- CBC regarding relocation of the 
News- Oct. 28, 2011 plant. The statement 

essentially said nothing and 
did not provide any 
explanation for why, if the 
plant was cancelled, 
construction continues. The 
announcement of 
Conservative MPP Frank 
Klees to run for Speaker 
gave the Liberals an 
opportunity misdirect 
attention from the plant 
relocation issue to a "rift" in 
the Conservative caucus, 
allowing them to evade 
issues relating to the plant 
closure. 

19 Contracts cancelled at Article discusses the 
taxpayers expense - contractual ramifications of 
Law Times- Oct 31, the cancellation of the plant. 
2011 States that estimates of 

costs of cancellation are up 
to a billion dollars. Also 
includes a discussion of the 
Trillium Power Wind Corp. 
2.25 billion dollar claim 





-: --~--- -

eTa: 
c c Cc: 

c Sobject: 
Attachments: 

Privileged & Confidential Legal Advice I Solicitor & Client Privileoed 

November 4, 2011 

Hi, Shonac As discussed, I write to provide you with my thinking and analysis in respect of the OPA's authority, within the 
current statutory scheme, to assign the Greenfield South procurement contract, originally assigned to it under EA 
s.25.32(7), to the Crown or to an entity under the legislative authority of the Crown, such as OPG or the OEFCC 

The attached document ( not as refined as I was hoping, actually, but an initial cut at this) captures the bulk of my thinking 
on these issues. Beyond the attached, I wanted to ensure you were aware of a couple of regulations which are germane 
to our discussion, namely: 

• 0. Reg. 422/04 (the OPA)- Regulation which makes certain provisions of the OBCAapplicable to the OPA (e.g. 
adoption of pre-incorporation contracts)-

• 0. Reg. 431/07 (Procurement Contracts) -Regulation which provides restrictions on the OPA in relation to the 
kinds of procurement contracts it can enter into- htto://W\WJ.e-
laws.gov.on.ca/html/regs/enolish/elaws reqs 070431 e.htm 

In relation to s.25.32(2) (restriction requiring procurement contracts OPA enterest into to comply with Regulations) and 0. 
Reg. 431/07, s.1, I wonder whether, strictly speaking, the construct of assignment can fit within the term "amendment"- in 
other words, does this regulation specifically authorize the assignment or would we view an assignment as something 
different from or other than an amendment. If that is the case, then my concern is that there may be a restriction in 0. 
Reg. 431/07, s.1, which we will have to deal with through amending regulation. That being said, we do a lot of amending 
regs around here and hence if instruction is given this shouldn't pose more than a bit of further process complexity (my 
views only). 

As well, by way of example only, I have attaached documents related to shareholder declaration/resolution we issued in 
2008 in relation to the actions the Minister of Energy (as sole shareholder) required OPG to take to address the 
Government's coal-closure (ghg reduct'1on) strategy. 

BTW: We have now put together a binder to address the creation of a record (the evidentialry basis for a letter of request 
to be issued by the Minister to the OPA, as preivously discussed) We are also in the process of putting a summary chart 
together- the chart is now with the client for input of policy rationale, etc. to support any decision the Minister may make 
regardin the issuance of a request letter. 

J hope that t11ese materials are of some assistance to you as you address the assignment issue If you wish to reach me 
while I'm at the ALOC conference, you can do so by either: 

• Emailing Paul Johnson (oc.ul.io_hnsont{lJonte:"'trio._-~~;) or Jennifer Kacaba (@_nnifer."t<?_cabe::l~_g_ntariq_,_~__Q): 
• By calling me on my cell phone (647-218-3964). 

Look forward to speaking with you upon my return or beforehand as required. 

With kind regards, 

James 

James P. H. Rehab 



Senior Counsel 
Minislry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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ONTARIO POWER GENERATION INC. 

DECLARATION OF THE SOLE SHAREHOLDER REGARDING CARBON 
DIOXIDE (C02) EMISSIONS ARISING FROM THE USE OF COAL AT ITS 
COAL-FIRED GENERATING STATIONS made as of the 15th day of May, 2008 
(the "Effective Date"). 

WHEREAS HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF 
ONTARIO, AS REPRESENTED BY THE MINISTER OF ENERGY (the 
"Shareholder") is the registered and beneficial owner of all the issued and 
outstanding shaces of Ontario Power Generation Inc. (the "Corpor!'ltlon"); 

AND WHEREAS the Shareholder finds it necessary io assume decision-making 
power and authority over certain distinct aspects of the business operations of 
the Corporation, and in particular, as regards decisions relating to reducing C02 

emissions from the use of coal at its coal-fired generating stations; 

AND WHEREAS the Shareholder, acting in his capacity as the Minister of 
Energy for the Province of Ontario, has issued, and ihe Lieutenant Governor in 
Council has approved, a Directive made pursuant to section 28.1 of the Ontario 
Energy Board. Act, 1998 directing the Ontario Energy Board to amend aspects of 
the Corporation's generation licence in order to facilitate implementation of the 
Government's policy on reducing C02 emissions arising from the use of coal at 
the coal-fired generating stations owned or operated by the Corporation; 

AND WHEREAS the Shareholder makes the following declaration pursuant to 
subsection 1 08(3) of the Business Corporations Act (Ontario) (the "Acf') 
intending the same to be deemed to be a Unanimous Shareholder Agreement 
within the meaning of the Act. 

NOW THEREFORE it is hereby declared that: 

1. The rights, powers and duties of the Directors (the "Directors") of the 
Corporation to manage, or supervise the management of, the business 
and affairs of the Corporation, whether such rights, powers or duties arise 
under the Act, the articles of amalgamation of the Corporation or the by
laws of the Corporation, as and when amended, or otherwise, are 
forthwith restricted with regard to: 

(i) establishing limits on C0 2 emissions arising from the use of coal at 
the coal-fired generating stations owned or operated by the 
Corporation for the 2009 or 2010 calendar years, or both; 

(ii) requiring the preparation, at or within specified times, of one or 
more documents setting out the Corporation's implementation 
strategy or strategies for achieving the limits referenced in (i) above 



(the ·strategy''), and requiring such documents to be f'Jied with the 
Minister of Energy; and 

illi) determining whether the Corporation may depart from u-.e Strategy 
as set ou: In the documents referenced in (ii) above, 

are hereby assumed by the Shareholder and no longer reside with the 
Board of Directors or any members thoroof, from the Effective Date. until 
this Declaration is amended or revoked. 

(collectlvely, the "Restricted Powers"). 

2. This Declaration and the restrcction of the powers of the Directors herein 
contained shall not affect any action, step, resolution or by-law duty taker., 
made, passod or consented to by the Directors prior to the Effective Date. 

3. The Shareholder assumes all the rights, powers, duties and liabHities of 
the Directors to manage or super~ise the managemerJ of the business 
and affairs of tho Corpornton in connection with the Restricted Powers 
and, pursuant to subsection 1 08(5) ol the Act, the Directors are thereby 
relieved of their duties and liabilities, including any liabilities un•jer section 
131 of the Act, to tho same oxtent. 

4_ For greater certainty, the Restricted Powers do not restrict tho duties and 
liabilit)es of the Directors to manage, or supeNiso tho manngomont of, the 
business and affairs of the Corporation relating to the actual 
implementation of any decision rr,ade by the Shareholder pursuam to 
paragraph 1 above. 

5. This Declaration shall be governed in accordance with the laws of the 
Province of Ontario and the laws cf Canada applicable !hemin. 

IN WITNESS WHEREOF the Shareholder has duly executed this Declaration as 
of the Effective Date. 

HER MAJESTY THE QUEEN IN 
RIGHT OF THE PROVINCE OF 
ONTARIO, AS REPRESENTED BY 
THE MINISTER OF ENERGY 

ORIGINAL SIGNED BY 

By: __ ·~--------
Gerr/ Phillips 
Minister of Energy 



,, ,, 
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RESOLUTION OF THE SOLE SHAREHOLDER 

ADDRESSING CARBON DIOXIDE (CO.d EMISSIONS ARISING FROM THE USE 
OF COAL AT ITS COAL-FIRED GENERATION STATIONS 

WHEREAS Her Majesty the Queen in Right of the Province of Ontario, as 
Represented by the Minister of Energy (the "Shareholder"), as the registered holder 
of all the issued shares of Ontario Power Generation Inc. (the "Corporation"), 
executed a unanimous shareholder agreement (the "Shareholder Agreement") 
dated as of May 151

h, 2008 regarding the Corporation; 

AND WHEREAS paragraph 1 of the Shareholder Agreement removed from 
the directors of the Corporation all of their rights, powers and duties in relation to 
decisions in respect of certain distinct aspects of the business operations of the 
Corporation, and in particular, as regards decisions relating to reducing C02 
emissions arising from the use of coal at its coal-fired generating stations to be met 
annually on a forecast basis, as well as decisions relating to the development of, and 
the adherence to, an implementation Strategy (the "Strategy") for the reduction of 
C02 by the Corporation; 

AND WHEREAS the Shareholder will ensure that an appropriate cost 
recovery mechanism is established to enable the Corporation to recover the costs of 
its coal-fired generating stations following the implementation of the Strategy; 

AND WHEREAS the Shareholder wishes to achieve C02 emissions 
reductions in a manner that is cost-efficient and prudent for the Ontario electricity 
system and from the electricity customer's perspective; 

AND WHEREAS the Shareholder wishes to exercise its rights and powers 
under paragraph 1 of said Shareholder Agreement to cause the Corporation to 
reduce C02 emissions from the use of coal arising at its coal-fired generating 
stations within specified times and in accordance with the Strategy. 

NOW THEREFORE BE IT RESOLVED AS A RESOLUTION OF THE SOLE 
SHAREHOLDER OF THE CORPORATION THAT: 

1. The Corporation shall act in accordance with the Strategy to meet on a 
forecast basis C02 emissions, arising from the use of coal at its coal-fired 
generating stations for the 2009 calendar year of not more than 19.6 million 
metric tonnes. 



2. The Corporation shall act in accordance with the Strategy to meet on a 
forecast basis C02 emissions, arising from the use of coal at its coal-fired 
generating stations for the 2010 calendar year of not more than 15.6 million 
metric tonnes. 

3. Despite paragraphs 1 and 2, the Corporation may emit C02 from its coal-fired 
generating stations and such emissions shall not be included in the total C02 

emissions referred to in paragraphs 1 and 2 if such emissions are the result of 
the Corporation's decision to operate one of its coal-fired generating stations: 

(i) pursuant to a reliability must run contract as defined in the Market 
Rules made under section 32 of the Electricity Act, 1998 (the "Market 
Rules"); or, 

(ii) pursuant to a direction issued by the Independent Electricity System 
Operator as authorized by the Market Rules. 

4. The Corporation shall file with the Minister of Energy, by no later than 
November 30, 2008 for the 2009 calendar year, and within one year thereafter 
in respect of the 2010 calendar year, the Strategy to meet the C02 emissions 
requirements specified in paragraphs 1 and 2 above, which will reflect the use 
of coal as an energy-limited resource. The Strategy will include the steps, 
methods or other mechanisms which the Corporation intends to undertake or 
utilize, in order to achieve those emissions targets on a forecast basis. 

5. The directors shall ensure that this resolution is carried out in a prudent and 
cost-efficient manner, in accordance with all applicable laws, and in 
accordance with sound commercial practice for a corporation involved in the 
generation of electricity and in accordance with the Market Rules. 



__ _, ----·" 
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6. • Any officer. or.dlrectot.cfthe: Cbrporatloii be. and is hereby author.i:Ze;d.and .•.. 
directed lo execute and deliver all documents and agreements, and to do and 
perform all things as may be necessarf or desirable irJ order to give effect to 
and implement the foregoin9 resolutions. 

The foregoing resolutions are hereby consented to as evidenced br the 
signature of the sole shareholder of the Corporation Dursuant to the provisions of !he 
Business Corporations Acl (Ontario). 

DATED as of the 16u' day of May, 2008. 

ORIGINAL SIGNED BY 

Her Majesf; thi2 Queen ill Hight ,::>f tho 
Province of Ontano, as represented by 
the Minister of Energy 





Good afternoon, Shona. 

Issue 

You have asked me to analyze the relevant provisions of the Electricity Act, 1998 
(the "Act") in order to determine: 

Whether it is open to the OPA to assign the Greenfield South Contract 
back to the Crown or another assignee which is a Crown Agent or an 
entity under the legislative authority of the Crown (see below). 
What entities would be the "permitted assignees" (Ministry of Energy) or a 
Crown agency such as the Ontario Electricity Financial Corporation, or 
other entity created under the legislative authority of the Crown, such as 
Ontario Power Generation (OPG) or Hydro One Inc.) 

Please note that all references to statute not explicitly identified are to the 
Electricity Act, 1998. 

Conclusions: 

1. After reviewing the provisions of the EA, and in particular Part 1.1 and 11.2 
thereof, I am of the view that there is no legal impediment, either explicit or 
implied, beyond a potential issue related to s.1 of 0. Reg. 431/07, which is 
susceptible to amendment through the Cabinet approval process, to the 
OPA's exercise of its own independent statutorily-confirmed "natural 
persons" powers to the assignment of the Contract back to the Crown. 

2. Further, given my conclusions in paragraph 1 above. and from my review 
of the relevant statutory provisions, I believe that any of the following 
entities would be a suitable target for the assignment, and a suitable 
counterparty to any assigned contl·act: 

a. Ontario Power Generation, Inc. (OPG): a share capital corporation 
established under the OBCA and Part IV.1 of the EA, 1998) - Not a 
Crown agent; 

b. Hydro One Inc. ("Hydro One"): share capital corporation 
established under the OBCA and Part IV of the EA, 1998)- Not a 
Crown agent; 

c. OEFC: a non-share capital corporation created under Part 0 of the 
EA. 1998 (A Crown agent). 

Note: Both OPG and Hydro One Can be the subject of a unanimous 
share holder declaration and resolution under 108(3),(5) of the 
OBCA; 



• Any conclusion that the OPA did not have the authority to assign the 
contract back as a matter of statutory interpretation is susceptible to the 
argument that the argument itself seeks to limit the authority of the Crown 
to receive such a contract. 

• This would appear to be an unwarranted conclusion in the absence of 
clear statutory language limiting either the OPA's authority to assign 
(transfer back) the contract, or the Crown's authority to receive it. 

• Any assignment of the contract by the OPA to the Crown would not, in my 
view, relieve the OPA of its liabilities in respect of the contract but may 
indeed implicate the Crown in this regard. 

o A section 28 approval under the Financial Administration Act 
(Ontario) (FAA) would likely need to be obtained as the liabilities 
associated with this assignment would likely represent contingent 
liabilities within the meaning of s.28 of the FAA, given the full 
knowledge that the contract is (i) likely to be !ermined by the Crown 
and (ii) subject to much ongoing and protracted litigation; 

• Assignment by OPA to OPG may be possible and desirable, although it 
would likely require the use of an OBCA s.1 08 shareholder 
declaration/resolution strategy to be utilized by the Minister, in his role as 
sole-shareholder. Since the liabilities follow the authority transferred, a 
s.28 FAA approval (concurrence of MoF) is, in my view, required; 

• One apparent risk issue is the independent role the OPA's Board of 
Directors plays in decision-making: the OPA has, in my view, the authority 
to enter into the assignment back to the Crown (assuming the assignment 
is part and parcel of a mutual agreement between the OPA and the 
Crown), the OPA Board has to reach their decision to do so 
independently. Hence, there remains the risk that the OPA's Board will 
not reach that decision. 

BACKGROUND AND ANALYSIS 

The OPA was established under Bill100, the Electricity Restructuring Act, 2004 
which amended the Electricity Act, 1998 to add, in particular, parts 11.1 
(establishment of OPA, governance framework, objects, powers) and 11.2. 
(Planning, procurement). 

The OPA was established as a not-for-profit, non-share capital 
corporation, in order to provide the Government with independent planning 
and procurement functions, once the IPSP and follow-on procurement 
process has been approved by the OPA; (EA ss.25.2(1 ),(5), 25.29, 25.30) 

o In particular, the OPA is authorized, in accordance with its objects, 
to forecast electricity demand and adequacy of supply; conduct 
independent planning for generation, transmission, demand-
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Importantly, the. OPAhas oatura/person powers C:ollfirrneCJ upgo it by . 
· ··-·· sfah.itEl''accloipfas limitecF8y•its':06jects;(s;2.5.2(4)}cnaturalpersoh.powers· 

confirmed on it by statute, which are only specifically limited by its objects. 
o In this regard, if the OPA has, as part and parcel of its objects, the 

authority to enter into procurement contracts in order to facilitate 
procurement of supply and capacity, then the OPA likely has the 
authority to assign such contract to another entity if to do so would 
better facilitate those or other relevant statutory objects (s. 
25.2(5)(c)); 

Subsection 25.2(5) provides (without limiting the broad natural persons 
powers provided for in sub(4)) for very specific authorities related to its 
procurement contracting activities, including the authority to enter into 
procurement contracts related to the adequacy and reliability of supply, 
procurement of supply or capacity in or outside Ontario, and in particular 
see clause 25.2(5)(c) which reads: 

(c) to enter into contracts relating to the procurement of 
electricity supply and capacity using alternative energy 
sources or renewable energy sources to assist the 
Government of Ontario in achieving goals in the 
development and use of alternative or renewable energy 
technology and resources; (emphasis added) 

In regards to clause 25.2(5)(c), the goals that the Government seeks to 
achieve in relation to the development and use of alternatives (which 
Energy chooses to interpret as "alternative(s) to coal as an energy source, 
and which therefore includes natural gas and nuclear) can include the 
relocation of the gas plant to a more "advantageous" location for policy 
reasons (at least this may be arguable); 

Clause 25.4(1) provides that the OPA's Board of Director's is charged with 
the supervision and management of the corporation, where the Board is 
composed of a CEO and 10 additional directors appointed by the Minister, 
appointed as "independent directors" (per s.25.4 ); 

Clause 25.2(5)(e) may also prove of further assistance, as it authorizes 
the OPA to, per sub-clause (e)(iii), to take such steps as it considers 
advisable to facilitate the provision of services related to 
CLOC has very astutely pointed out that the representations and 
warrantees in the Greenfield South contract do not contemplate a non~ 
commercial entity being the counter-party and therefore assignment to the 
Ministry of Energy or any other Ministry of the Crown would not be 
contemplated. However, assignment to OPG or Hydro One Inc. may 
continue to be a viable option and further consideration by CLOC of this 
option is occurring; 



Note that EA s.25.18 requires the OPA to reimburse the Crown for the 
Crown's costs associated with procurement initiatives (contracts) and 
liabilities associated with those contracts entered into during the "transition 
period" (period beginning Jan 1. 2004 and the date the OEB approves the 
OPA's IPSP and follow-on procurement process). 
The Board of Directors of the OPA may appoint one or more auditors to 
audit the accounts of the OPA (s.25.23) and the Auditor General may 
audited the accounts of the OPA. This assignment would likely be of great 
interest to the Auditor General. 

OPG as a Potential Counter-Party I Transferee 

As discussed, OPG is a for profit, share-capital corporation established on a 
commercial footing with all (or at least many) of the governance principles 
associated with commercial entities. It was designed to operate independently of 
Government. although in practice there have been instances where the Minister 
of Energy has exercised his authority as sole shareholder to address Energy 
policy issues of import. 

OPG is subject to the provisions of the OBCA. and as such is susceptible to the 
use of a sole-shareholder declaration and resolution strategy which could be 
designed to: 

(1) Declare, via unanimous shareholder declaration, that the authority of the 
Board of Directors of OPG in respect of a particular area of decision
making is now transferred to. the Minister. as sole-shareholder; 

(2) Authorize. by way of sole-shareholder resolution. the Minister. as sole
shareholder. to exercise the authority so transferred (or usurped). 

(3) However, with all of the rights and powers go the liabilities: the Crown 
would now be completely and solely responsible for that portion of the 
powers and authorities it chooses to transfer from the Board of OPG to 
itself. However. the Crown can (in accordance with s.1 08(5.1) of the 
OBCA). circumscribe the authority such that all decisions related to 
implementation. due diligence, etc. remain solely with the OPA. 

(4) Section 28 of the FAA would nonetheless (in my view) apply and we would 
have to seek the concurrence of the Minister of Finance were the Minister, 
as sole-shareholder, to exercise his s.1 08 option. 

OEFC as a Potential Counter-Party I Transferee 

The OEFC is a non-share capital, not-for-profit entity under the supervisory 
authority of the Ministry of Finance. It was created under Part V of the EA. 1998. 
A Crown agent (s.56) with natural person powers limited by its objects (s.55(3)). 
the OEFC's primary responsibilities are to manage the stranded debt arising out 
of the restructuring of legacy Ontario Hydro, and to provide certain financing 
assistance (loans. securities etc.) assistance to Government and certain of its 



Adva r1tag es·.ofthis ... strate,gy.C!.rf?·. pri marily .• th at th e,cq ntract wouldb~ brought pack 
under the umbrella of the Crown ~ndthaitiie OEFC hold~"a!'rdriiailag~s (and ·. · 
has done so in the past) many energy contracts including non-utility generation 

contracts. 

However, there is at least one structural impediment, namely that Energy would 
not have independent authority to require the OEFC to adopt the contract- the 
concurrence and authorization of MoF would be required, and there is likely a fair 
amount of process associated with same; 

[Concluded] 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
November 3, 2011 7:35AM 
Maclennan, Craig (ENERGY) 

Cc: 
Subject: 

Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
Re: 

Of course - we'll get to work. 

Carolyn 

· ----- Original Message ----
From: Maclennan, Craig (ENERGY) 
to: Calwell, Carolyn (ENERGY) 
Sent: Thu Nov 03 07:04:15 2011 
Subject: 

Ca1·olyn, 

Can we pls start drafting mississauga legislation in case we need it pls. 

Cm 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Mark, 

Calwell, Carolyn (ENERGY) 
November 3, 2011 8:08AM 
Spakowski, Mark (JUS) 
Perun, Halyna N. (ENERGY) 
New legislation · 

We have received instructions from our client to start working on legislation to address the Greenfield South gas plant in 
Mississauga. While discussions are occurring, the government wants to· ensure that it is ready to move with legislation if 
necessary. Timing is uncertain and policy thinking is nascent. We expect that the legislation will be. something akin to the 
Adams Mine Lake Act, 2004. 

Would you please assign someone in your office to work with us? 

Thank you. 

Carolyn 

Carolyn Calwell 
Deputy Director 
Minisby of Energy & Ministry of InfrastructUre 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

This communication may be so!Jcitor/clieint privileged and contain confidential information only intended for the person(s) to whom it Is addressed. Any 
dissemination or use of this information by others than the intended recipfent(s) is prohibited. lf you have received this message In error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Perun, Halyna N. {ENERGY} 

From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
November 4, 2011 4:35 PM 
King, Ryan (ENERGY) 

Cc: 
Subject: 

Rehab, James (ENERGY); Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
Legislation 

Confidential/Solicitor-Client Privileged 

Hi Ryan, 

As you know, we have been asked to prepare legislation that could address the Greenfield South plant. The model for the 
legislation would be the Adams Mine Lake Act, 2004- http://www.e-
laws.qov.on.ca/htmllstatutes/enqlish/elaws statutes 04a06 e.htm . 

Following this model, I would recommend that the proposed bill includes (with reference to Adams Mine): 

• A prohibitio'n of the use of the site for generating electricity (s. 2.) 
• Revocation of all approvals provided for the gas plant (s. 3) 
• A declaration that the Contract is of no force or eff<;!Ct (s. 4) 
• Extinguishment of causes of action, prohibition against legal proceedings, etc. (s. 5) 
• Some mechanism to establish (and limit) compensation (s. 6) 

I welcome your thoughts about the foregoing. I have made contact with my MOE counterpart to track down the details of 
approvals. 

I particularly need assistance with respect to compensation. ·At one point, we identified the need to address costs 
incurred to date (sunk costs- including equipment costs), construction and equipment related contracts and foregone 
revenue. Are there other headings that you can think of? Is there a willingness to provide compensation for all headings? 

As James mentioned to me, we could take a number of different approaches toward compensation- we could fix a 
. formula (like Adams Mine); we could fix a process; we could create regulation making authority to deal with compensation 

(which could then deal with either a formula or a process): lfwe choose the process route, any number of options apply 
there - arbitration by a fixed date; appointment of some sort of expert valuator; etc. I expect that we may need to prepare 
a few options- one that will work best for negotiation purposes and one that will work best should the bill ever be tabled in 
the House. 

Finally, is there any desire to deal with the land? For example, we could require remediation of the site (which would 
probably tie into compensation). We could expropriate the site for some sort of public interest or government purposes. 
Again, there are numerous options. 

This is a starting point. I would be happy to discuss. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential Information only intended for the person{s) to whom it is addressed. Any 
dissemination or use Of this information by others than the intended reclpient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all att_achments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
November 7, 2011 9:26AM 
Jennings, Rick (ENERGY); King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Perun, Halyna N. (ENERGY) 
Response letter 
Letter #2 to the OPA.07 11 2011.doc 

Confidential/Solicitor-Client Privileged 

We've drafted a response from the Minister to Colin Andersen regarding Greenfield, based on the letter that we received 
from the OPA and marked up. We would appreciate your review. We will also send it to CLOG for their input- we 
haven't yet heard from them on the OPA letter and will follow up. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential infonnalion only intended for the person(s) to whom it Is addressed. Any 
dissemination or use of this infonnation by others than the intended recipient(s) is prohibited. If you have receiVed this message in error please notify_ the writer 
and permanently delete the message and all attachments. Thank you. 

1 



CONFIDENTIAL DRAFT- SOLICITOR & CLIENT PRIVILEGED- DRAFT 
FOR DISCUSSION 

Dear Mr. Andersen: 

In response to your letter of [date J and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, I am writing to 
confirm the government's endorsement of the OPA's termination of the contract with the 
developer of that facility, Greenfield South Power Corporation. 

While full recognition must be given to rate-payer value and the fair treatment of 
contractual counterparties, as suggested in your letter, in light of the strong and persistent 
oppositiori to the plant, the government supports any appropriate commercial and other 
steps the OPA must take with the objectives oftem1inating the contract and ensuring that 
construction of the gas plant at its current location in Mississauga ceases imminently. 

The government is responding to unique circumstances in Mississauga. The government 
remains committed to a strong, stable supply of electricity for Ontario and continued 
support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 



"Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Calwell, Carolyn (ENERGY) 
November 7, 2011 9:32AM 

To: 
Cc: 

Marsella, Leonard (JUS); Compton, Shona (JUS) 
Perun, Halyna N. (ENERGY) 

Subject: RE: Draft Letter 
Attachments: Letter #2 to the OPA.07 11 2011.doc; Greenfield South Power Plant. mark up.doc 

Privileged & Confidential 

We have now prepared a draft response that the Minister would send to the OPA in response to its letter. Again, we 
would appreciate your review. 

In terms of timing, we need to get the OPA's letter back to the OPA and Deputy Lindsay would like to share our proposed 
letter in the same spirit of cooperation that the OPA sent over its letter. This needs to happen today. 

As of Friday, Greenfield had not responded to the term sheet that the OPA's negotiator put on the table. I haven't heard 
whether anything happened over the weekend. However, if the term sheet doesn't bring construction at the site to an 
end, these letters will be expected in short order. Deputy Lindsay wants to brief the Minister tomorrow morning. 

Apologies for the always tight turn around time. I will call in at noon for the chat with the OPA. 

Carolyn 

From: Calwell, Carolyn (ENERGY) 
Sent: November 4, 2011 3:19PM 
To: Marsella, Leonard (JUS); Compton, Shona (JUS) 
Cc: Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
Subject: Draft Letter 

Privileged & Confidential 

The OPA has provided (in hard copy) a draft letter that would go from the Chair of the OPA Board to the Minister of 
Energy seeking to identify next steps to resolve the Mississauga plant. We have typed out the letter and tracked the 
changes that we propose. We would greatly appreciate your review and input. Our Energy clients are also reviewing. 

It is not clear to me when the OPA would like our feedback or how receptive the OPA will be to incorporating it. This 
might be a topic that we discuss further when we talk with Mike Lyle on Monday. 

Presumably, receipt of this letter would be impetus for putting the record that James is putting together before the Minister 
to assist his determination of how to respond. James is working on a draft of that letter that we will also share with you. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person{s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient{s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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CONFIDENTIAL DRAFT- SOLICITOR & CLIENT PRIVILEGED- DRAFT 
FOR DISCUSSION 

Dear Mr. Andersen: 

In response to your letter of [date] and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, I am writing to 
confirm the government's endorsement ofthe OPA's termination of the contract with the 
developer of that facility, Greenfield South Power Corporation. 

While full recognition must be given to rate-payer value and the fair treatment of 
contractual counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports any appropriate commercial and other 
steps the OP A must take with the objectives of terminating the contract and ensuring that 
construction of the gas plant at its current location in Mississauga ceases imminently. 

The government is responding to unique circumstances in Mississauga. The government 
remains committed to a strong, stable supply of electricity for Ontario and continued 
support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 



CONFIDENTIAL & PRIVILEGED 

Dear Minister 

1 am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The !J]2_oard clearly understands that the 
government's intention to relocate the plant is-Bemmitted to ne-~6-f!lant build at 
H& currentleGa-lieA,as oornmitted durin§-ffi6-f!rovincial electiefl-3fl4-outlined in your letter 
to the OPA on October 24, 2011. The purpose of this letter is ID-seeiHiirection oR-RB!H 
5tej35-to ensure that the government's GOffifRitmont intention is met 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 241
h Jetter, OPA commenced discussions with Greenfield 

South-Be-Gause existing contract dees-oot--pfeviEie-#io OP/\ with any-tee-Is that weultl 
aUevv-u&-to unilaterally meet the government's commi-lFAeffi. To date, OPA's objective 
has been to reach an agreement with Greenfield South to stop construction and 
negotiate an arrangement settlement to relocate the plant or terminate the contract,-as-a 
flBgetiated-se-ttlemeffi..wetlld likely be the most cost-effo~. Since then, it 
has become clear that Greenfield South is unlikely to agree to such an approach which 
makes tmilateral-termination of the contract a logical next step. in order to limit4Re 
WaBilfties asseciateEI-wi-th-felecatifl§-Gr cancelling the plant The Be~r&is 
therefore seol<in~fl-Whefhef-tho government agrees that the OPA 
&Reuld unilatoraUy terminate thE-Greenfield Set~th contract 

.J.n-the-e-veflt-tAa-l-tl4e-gevernment is in agreemoffi,wWe would then seek to oommeflce 
continue discussions with Greenfield South to arrive at an se-ttleagreement on 
appropriate compensation. Given our shared interest in ratepayer value, the board 
would then also like to commence a dialogue with you on the most appropriate way to 
allocate the compensation between ratepayers and taxpayers. 

1 look forward to Gisoussif!g these matters •Niffi-your reply. 

Yours sincerely, 

Jim Hinds 
Chair 





Subject: 
Attachments: 

Importance: High 

Give me a call when you get a chance. Len, Shona and Tom here are going through the letters and will have some 
suggestions. However, it now appears that the strategy is to have the OPA respond to the October 24 letter and have a 
response back from Minister Bentley. I am still wondering whether the intent remains to have a record before the Minister 
that underlies his view that termination of the contract is in the public interest, which would also be referred to in the 
Minister's letter. 

From: Marsella, Leonard (JUS) 
Sent: November 7, 2011 11:00 AM 
To: Slater, Craig (JUS) 
Cc: Salim, Fateh (JUS); Compton, Shona (JUS) 
Subject: FW: Draft Letter 
Importance: High 

Craig: 

I think you should be aware of this. Note the time frame within which they want CLOC comments on the letters. I do not 
know to what extent ADAG and DAG are loped in? 

Thani<S. 

Len 

Leonard F. Marsella 
Counsel 
Crown Law Office- Civil 
Ministry of the Attorney General 
720 Bay Street- 8th Floor 
Toronto, ON M7A 2S9 
tel: 416-326-4939 
fax: 416-326-4181 
Leonard.Marsello@ontario.ca 

From: Calwell, Carolyn (ENERGY) 
Sent: l~ovember 7, 2011 9:32AM 
To: Marsella, Leonard (JUS); Compton, Shona (JUS) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: RE: Draft Letter 

Privileged & Confidential 

We have now prepared a draft response that the Minister would send to the OPA in response to its letter Again. we 
would appreciate your review. 



In terms of timing, we need to get the OPA's letter back to the OPA and Deputy Lindsay would like to share our proposed 
letter in the same spirit of cooperation that the OPA sent over its letter. This needs to happen today. 

As of Friday, Greenfield had not responded to the term sheet that the OPA's negotiator put on the table. I haven't heard 
whether anything happened over the weekend. However, if the term sheet doesn't bring construction at the site to an 
end, these letters will be expected in short order. Deputy Lindsay wants to brief the Minister tomorrow morning. 

Apologies for the always tight turn around time. I will call in at noon for the chat with the OPA. 

Carolyn 

From: Calwe\1, Carolyn (ENERGY) 
Sent: November 4, 2011 3:19PM 
To: Marsella, Leonard (JUS); Compton, Shona (JUS) 
Cc: Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
Subject: Draft Letter 

Privileged & Confidential 

The OPA has provided (in hard copy) a draft letter that would go from the Chair of the OPA Board to the Minister of 
Energy seeking to identify next steps to resolve the Mississauga plant. We have typed out the letter and tracked the 
changes that we propose. We would greatly appreciate your review and input. Our Energy clients are also reviewing. 

It is not clear to me when the OPA would like our feedback or how receptive the OPA will be to incorporating it. This 
might be a topic that we discuss further when we talk with Mike Lyle on Monday. 

Presumably, receipt of this letter would be impetus for putting the record that James is putting together before the Minister 
to assist his determination of how to respond. James is working on a draft of that letter that we will also share with you. 

Carolyn 

This communication may be solicitortclient privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use or this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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"=' ""' · .. ·co ''·€ONFIDENTI'AL""DRA"FT"~Seti€I'fOR"'&·et1EN1''PI~lVItE'CE.D'"".D.R~'F'f"'' ···· 
.FORDIS€USSION 

Dear Mr. Andersen: 

[n response to your letter of [elate] and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, [ am writing to 
confinn the govemmcnt's endorsement of the OPA's termination of the contract with the 
developer of that facility, Grecnt1cld South Power Corporation. 

While full recognition must be given to rate-payer value and the fair treatment of 
contractual counterpm1ies, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the govemmcnt supports any appropriate commercial and other 
steps the OPA must take with the objectives oftenninating the contract and ensuring that 
construction of the gas plant at its current location in Mississauga ceases imminently. 

The government is responding to unique circumstances in Mississauga. The government 
remains committed to a strong, stable supply of electricity for Ontario and continued 
support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley. 
Minister 
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I amwriting .to you on behalf ofthe Ontario Power Authority's (OPA) Board ofDirectors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The tl~oard clearly understands that the 
governmenrs intention to relocate the olant i&-GE1f:t=!H-1~-~te4-te-·H8-t-l:-rav~Fr§---t-!=:te-pt-aH-t--bH·ikt-a-t 

~t-&~ldFFeRt--t0Gati-GA-,-as SBFHFAH-te-EHitJF~Pr§}-U=te-p~e-'-Ji-RGfel-eleutioR-and-outlined in your letter 
to the OPA on October 24, 2011. The purpose of this letter is te-sse~-- difss!iEHHlfl··nG\(~ 

s-sr:;s-to ensure that the government's &9mm+H1-1eRt-intention is met. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time. we recooni7e the public concern about the location of this 
plant and public reauests that construction of the o!ant stoo. 

After receiving your October 24'h letter, OPA commenced discussions with Greenfield 
South -8eGa-8&e-&:4.st\-R§-t0Htra-Gt-doe-&-+lE:-', ;:::-:;.-v4G e lt-:e-G-12A---;:.;+tR---aw;-leG\-s-tRat-:.vBI:!~G 
a+le-~,t..L-t~s-to--cn~la-tesl~-y-R=t-ee-t :~-.: ;;eveFAHiSF<-t-~s--GGRTr.::-~tFRe;:rt. To date, OPA's objective 
has been to reach an agreement with Greenfield South to stop construction and 
negotiate an arranc:ement--segJemeAt to relocate the plant or terminate the contract-.- as-a 
H2-§Btia~e8 :e-Ulet:ne-r-r-t-:..vo-u18-l i ke!y--St--tFre-n:ret-i-c-'-E·St:...ef.f!::.stive-B-pf;.r=ea-s-R. Since then, it 
has become clear that Greenfield South is unlikely to agree to such an approach which 
makes uni!at&r--ai-termination of the contract a logical next step~-iF1or£isr t:; !'R->it-ilcte 
liaBil-i.Bes---a-s--ss-8-a-t-E.~t--V·.:.i:F: :-c!-esat;Flg-or-Ganse-H~R§--th-e--t?l-a-nt-.-~-TRe--l39ar.G---sf--bli-fe&ter-&-is 

tR ·:: ::E.-f{; :-:--seek~rrg--Gtar~~-'l-f:rs~-::: y-s.o-E:Ft-l:~·-hsthe-r: .. -t-h-s~§(,~B-f-RrH~r::~gr--ee-s-tha-t-the.-~QA 
s F:t:t+IC 8-F-;~la-8;:a~ty----ter+H! :::;at-e----t~::;: _G-rse n-fi e1d-S-0utFt--GS+i tr-a s-t";' 

1-R---th e-e:.;-s-A-t--t:J:t..a~-t~-l-&-0£· \J-SH-H-lVsn-t--i&- i n--egrscn-r-en l7-vvVV_ e would th-e-n seek to GOFA t=n&!=:-c:::..: 
continue discussions with Greenfield South to arrive at an setl!eaareement on 
appropriate compensation. Given our shared interest in ratepayer value, the board 
would then also like to commence a dialogue with you on the most appropriate way to 
allocate the compensation between ratepayers and taxpayers. 

Yours sincerely, 

Jim Hinds 
Chair 
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~~s~t _ 
Resolution of the Keele Valley Matter and Stoppage of Site Construction at Greenfield 

South Generation Station 
CONFIDENTIAL AND WITHOUT PREJUDICE 

Parties 

Ontario Power Authority ("OPA") and Greenfield South Power Corporation 
("Greenfield") Eastern Power Limited ("Eastern Power") 

Purpose 

To settle the Keele Valley matter with OEFC and to provide a commercial basis 
for the stoppage of construction at the Site of the Greenfield South Generating 
Station in Mississauga, Ontario, and for Greenfield and the OPA to enter into 
negotiations to relocate the project or terminate the ARCES Contract. 

Term Sheet Not Binding 

Nothing in this term sheet is binding on the parties. 

Definitions 

Capitalized terms not defined in the agreement will have the same meaning as 
capitalized terms in the ARCES Contract. 1 

"Site" means 2315 Loreland Avenue, Mississauga, ON L4X 2A6 

Contract Subsists 

Notwithstanding any agreement to stop construction at the Site, the ARCES 
Contract subsists. 

No Waiver 

Neither party waives any rights or is relieved of any obligations under the ARCES 
Contract, except for the obligations on the parties to perform their respective 
obligations expeditiously pursuant to s.16.12. 

The term of the agreement shall expire when the ARCES Contract is terminated. 

1 Amended and Restated Clean Energy Supply Agreement (ARCES) Contract Between 
Greenfield South Power Corporation and the Ontario Power Authority, dated as of the 1 zl" day of 
April, 2005 and amended and restated as of the 161

" day of March, 2009. 



Term Sheet 
- Resolution of the Keele Valley Matter and Stoppage of Site Construction at Greenfield 

South Generation Station · 
CONFIDENTIAL AND WITHOUT PREJUDICE 

No Assignment· 

The agreement cannot be assigned by Greenfield without the OPA's prior written 
consent. 

Miscellaneous 

Miscellaneous terms will be negotiated to address: dispute resolution; business 
relationship between the parties; 

No Agreement 

In the event that the parties cannot renegotiate the ARCES Contract or negotiate 
a replacement contract to relocate the project, or terminate the ARCES Contract 
and settle the matter, by the end of the agreement and any extension thereto, the 
parties agree to enter into arbitration pursuant to s. 16.2 of the ARCES Contract. 

The parties further agree that the arbitration will be conducted on a confidential 
basis. 

Termination of the ARCES Contract 

The ARCES Contract will be terminated once the parties resolve through 
agreement the dispute between the parties or failing agreement, the completion 
of the arbitration process including the payment of any arbitration award. 

General 

Greenfield and the OPA will negotiate the substantive agreement to stop 
construction in good faith, which will contain all the terms.contained herein. 
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