
From: 
Sent: 
To: 

James, 

(ENERGY) 

Calwell, Camlyn (ENERGY) 
Monday, October 31, 2011 5:10 PM 
Rehab, James (ENERGY); Perun, Halyna N. (ENERGY) 

RE: Greenfield South Gas Plant - Legal Authority Issues 

Thank you very much for this draft I have no comments on it in and of itself. 

I wonder (and I really don't know) about a different approach: a direction to rescind the original direction to enter into the 
contract. An approach along these lines might say: "In recognition that the Government no longer wishes to have the 
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation 
(the "proponent") wl1ich had been planned for the municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the Act, I hereby rescind the direction of [date]." 

Such a direction might avoid getting into cancellation, repudiation or rescission but 
this same time, this approach may just be too "cute". 

lead to the same outcome. At 

We could discus tomorrow, depending on when the draft has to go up or into wider circulation. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: Mon 31/10/2011 4:46 PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

H:ol\/n:oJ and Carolyn 

N. (ENERGY) 

I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) the Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end. 

James 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 3:56 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Sul:lje:ct: RE: Greenfield South Gas Plant- Legal Authority Issues 
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Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect the addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32(7}: There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the 
OPA. Those contracts can be said to have their legal genesis in a Crown (including Crown agency such 
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as OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having 
the OPA. 

fully negotiated, placed with 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Aooroach 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believeunder sub
clause 16.5 (8-g) to unilaterally assign the contract back to the Crown or a Cmwn agency, such as tile OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without 11aving to be 
concerned with t11e OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 
legally responsible for the outcome 

o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 
greatly diminished if not 

o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 
steps taken up to the date of the assignment back to the Crown; 

• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 
Crown the contract is assigned 

• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 
to such an a strategy were its Board of Directors properly approached. 

• The Crown would have to warrant that the Agreement is "a valid and binding obliqation ... enforceable in 
accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before tl1e time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
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o The OPA, as we understand their position thus far, may not be inclined to repudiate the cont>actof the:" 
own accord, and may well require to be directed in order to take this step; ' 

o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 
(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IESO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the ·and potentially solicit the advice of CLOC on the circumstances under 
which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Rehob, (ENERGY) 

F1'om: l.alwell, Carolyn (ENERGY) 
Sent: 
To: 

Monday, October 24, 201111:27 AM 
Rehab, James (ENERGY) 

Re: Mississauga decision tree 

Let me kno\11 if I can 

·~-'"M'"-""""=~ov,=•~•-=~~·~~~~~-~=·~~~--~,=~»=-=~•~,=~=-=~~--~-~~-~"~m=•~·-·~-~-·--.~~~,-~,~-~--~~ff""""~'-'='".,.,_.,-~~~~-~~~-~ 

From: Rehob, James (ENERGY) 
To: Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Co: Calwell, 
Sent: Man Oct 24 11:25:19 2011 

RE: Mississauga decision tree 

Yes, I'm working with Ryan on this- Ryan will send his first draft and we will take it from there. Thanks! 
James 

m~~,~~,.•~"~===~.,,~,.,.~-"~"""~~«•«~w•=«~·-~·~-w'"~-~"""=-=~·-"~"~'~'='"'='=~~-"~'--<Y~•=•·~--~~-•·~~-·~~-w=•=•~·~=-~"'"""-='-"~-~=·=~~-""'"''"'-~'~Y'-¥'"«•».~=-~•<='""""''"'«== 

from: Perun, Halyna N. (ENERGY) 
Sent: October 24, 201111:04 AM 
To: Rehab, James (ENERGY); Johnson, Paul (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 

FW: Mississauga decision tree 

Hi - I will need your on this as Carolyn is away at a forum and I am going into briefings. 

I will send you further info asap 

Kafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4'16) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received tills message in error please notify the writer and permanently delete t11e message and 
all attachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 201111:02 AM 
To: Perun, Halvna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
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Subject: Mississauga decision tree 
Importance: High 

Hi everyone, 

PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly 
signature today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens on each step (messaging, 
etc). 

Halyna- can you guys take the lead on this, with input from Rick and Rula? Let's chat over the 
phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

Joseph Silva 
Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Flr, 900 Bay St Toronto ON M7 A 2E 1 
Tel: 416-325-2371, Email: Joseph.Silva@ontmio.ca 

2 



Rehob, (ENERGY) 

From: Calwell, Carolyn (ENERGY) 
Sent: Monday, October 24, 2011 12:45 PM 

To: Rehob, James (ENERGY); Johnson, Paul (ENERGY) 
Fw: Mississauga decision tree 

Attachments: Greenfield South Decision Treev2.doc 

I can't see ihe attachment on my bb. If you want me to look at anything, please either paste it into a message or give me a 
call 647-883-7091. If you're comfortable with what you're seeing, that's great too. 

Carolyn 

from: King, Ryan (ENERGY) 
To: Rehab, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula 
Co: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); McKeever, Gany (ENERGY); 

(ENERGY); Jenkins, Allan (ENERGY) 
Sent: Man Oct 24 12:31:06 2011 
Sulbje•ct: HE: Mississauga decision tree 

Please use this version (a typo in one of the boxes) 

From: King, Ryan (ENERGY) 
Sent: October 24, 2011 12:26 PM 
To: Rehob, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); ~~cKeever, Garry (ENERGY); 
MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
Su!bje:ct: RE: Mississauga decision tree 
!mportame: High 

James, Paul, Rula, 
Attached is a draft decision tree. I'm not sure if this is precisely what MO envisaged so please cl1ange if needed or 
expanded. I'm told we need to have something this afternoon. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 24, 201111:10 AM 
To: Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY); King, Ryan 
(ENERGY) 
Cc: Rehab, James (ENERGY); Johnson, Paul (ENERGY) 
Sulbje:ct: RE: Mississauga decision tree 

Ryan- just talked to Joseph- and if you could take the pen on this (as Carolyn is at a forum and I am going into the 
briefings) we would appreciate it 

Request is for simple decision tree-

Letter goes out - with two boxes -

(1) they agree to negotiate- what follow; 

(2) or they don't- what follows -
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so what happens in each scenario and what can be said publicly. 

The request is for this product for the 4 p. briefing today. 

I have asked James and Paul to work on this- so please loop them in 

Thank you 

Jfaryna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
88: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received t11is message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

~~--~--~~--~~-----~-.. ..----------~---"~~·--~--~--------~~------ ~= 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 201111:02 AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Subject: Mississauga decision tree 
Importance: High 

Hi everyone, 

PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly 
signature today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens on each step (messaging, 
etc). 

Halyna- can you guys take the lead on this, with input from Rick and Rula? Let's chat over the 
phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

Joseph Silva 
Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Flr, 900 Bay St Toronto ON M7A 2El 
Tel: 416-325-2371 , Email: Joseph.Silva@ontario.ca 
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"""'uu. '"'.,""" (ENERGY) 

From: Calwell, Carolyn (ENERGY) 
Sent: 
To: 

Tuesday, November 01, 201110:08 AM 
Perun, Halyna N. (ENERGY); Rehob, James 
Re: Greenf1eld South Gas Plant- Legal uthoritv Issues 

I will call you shortlv so that we can discuss. 

Carolyn 

From: Perun, Halyna 
To: Rehob, James (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Tue Nov 01 09:37:28 2011 

RE: Greenfield South Gas Plant- Legal Authority Issues 

Re timing- We should aim for a draft direction that is MAG/CLOC approved by end of day today. Tl1e Deputy said 
yesterday that he wanted us to come up with something "in t11e next 24 hours". When you've had an opportunity to 
discuss etc, I would like a draft version to be reviewed by Rick/Ryan before a's sent to CLOC. CLOC is expect'ing it. 

-the contacts at CLOC are Len Marcello and Shona Compton. 

Thank 

:HarytuJ 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4tll Floor, Suite 425 
Tomnto, ON 1\115G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you l1ave received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehob, James 
Sent: October 31, 201.1 5:36 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 

RE: Greenfield South Gas Plant- Legal Authority Issues 

Carolyn- an excellent thought indeed. I could see the rescission (or revocation) of a direction being a 
original direction not to have dealt with so many different projects (there were several set out in 

a chart within the direction)- The Direction originally listed seven contracts/projects, but several (including one or two 
otllei'S involving Greenfield Power) were cancelled. Perhaps this alone could be finessed (e.g. revoke only that portion of 
the direction that clealt with the Greenfield South project). I do wonder, however, whether revoking the original direction 

the OPA in a less clear leoal position going forward regarding the steps it has tal<en thus far. Happy 

1 



to consider your good idea further, along with you, and thanks for your input on my earlier advice piece as well- very 
much appreciated, indeed! 
Kindly, 
James 

From: Calwell, Carolyn (ENERGY) 
Sent: October 31, 2011 5:10PM 
To: Rehob, James (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 

James, 

Thank you very much for this draft. I have no comments on it in and of itself. 

I wonder (and I really don't know) about a different approach: a direction to rescind the original direction to enter into the 
contract. An approach along t11ese lines might say: "In recognition that the Government no longer wishes to have the 
OPA proceed with the 280 MW gas-fired generation facility being developed by the Greenfield South Power Corporation 
(the "proponent") which had been planned for l11e municipality of Mlssissauga (the "project"), and pursuant to my authority 
under s. 25.32 of the Act, I hereby rescind the direction of [date]." 

Such a direction might avoid getting into cancellation, repudiation or rescission but might lead to the same outcome. At 
this same time, this approach may just be too "cute". 

We could discus tomorrow, depending on when the draft has to go up or into wider circulation. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: Mon 31/10/2011 4:46PM 
To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 31, 2011 

Halyna and Carolyn, 

I attach, for your consideration, an initial draft of a direction designed to cancel (rescind or repudiate) t11e Greenfield South 
gas generation plant (Mississauga). I would suggest that we consider providing, when appropriate to do so, a draft to the 
client(s) and the OPA for their consideration and comment. 

Comments/revisions are welcome, and please feel free to change as necessary in order to meet any time commitments 
on your end. 

Kindly, 

James 

~,-,~-~, ~~~-----~--,-----~~--~,-~~---'"·-~~------·~--~--~~·~~~~----~----·--------·-------

From: Rehob, James (ENERGY) 
Sent: October 31, 2011 3:56PM 
To: Catwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant - Legal Authority Issues 
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Privileoed & Confidential Leqal Advice I Solicitor & Client Privileged 

October 3'1, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. This email 
has been updated to reflect tile addition of the concept of "repudiation" and to integrate, as much as possible, comments 
from Carolyn, which were received with thanks. 

Issue: 

• Does the Minister have clem, legal authority to direct the OPA to take any 
to the Greenfield South contract? 

commercial steps in relation 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base sucll a challenge in terms of the Minister having exceeded his 

in this regard. 
o Potential reliance on 25.32(7): Tl1ere exists a potential, though weak/modest, argument for a direction 

based on s.25.32(7). This argument attempts to disconnect the OPA's position when directed under (7) 
by distinguishing the independence language (that the OPA assumes all responsibilities and liabilities of 
the Crown, etc.) provided for in (4) and (5). The main thrust of the strategy would be to portray the OPA's 
position when directed under (7) as somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

" Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about whicll the (7) direction is to be made. and does not include explicit language 
relating to the transfer of responsibility. and liability of the Crown to the OPA. 
However, I view this approach as weal< since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those pmvisions 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid witll appreciable doubt 

• Finally, tile system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract oreviouslv passed to it 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction. etc., are excluded for this email 
as not directly relevant). 

o Tills transitional authority expires on the OEB's approval of tile OPA's first IPSP and follow-on 
process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
or "place" contracts which have their genesis in a Crown procurement or initiative with the 
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OPA. Those contracts can be said to have their legal genesis in a Crown (including Crown agency such 
as OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with 
the OPA. 
These transitional authorities can be used both for the procurement of renewables and non-renewables, 
These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost
recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 
Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (b-g) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
0 The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
0 There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon tile contract Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
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• .There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 
Greenfield would have the desired effect of halting construction by Greenfield. 

o The OPA. as we understand their position thus far, may not be inclined to repudiate the contract of their 
own accord, and may well require to be directed in order to take this 

o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 
(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to tal\e steps to mitigate damages, arguably cessat'1on of 
one means by which it could do so- that is, Greenfield could argue that continuing Of) 

completion of tile project would put it in the best position to generate income (deriving income 
from bidding into the IE SO-controlled market) and then suing the OPA for any differential based on the 
terms of tile contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the · and potentially solicit the advice of CLOC on the circumstances under 
which the Exorooriation route can be utilized. 

As per your most recent 

Thank you, 

.James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 

of 

I will begin drafting a form of direction for your consideration. 

Leoal Services Branch 
77l Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
iames.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently defete tile message and 
all atiachments. Thank you. 
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Rehob, 

From: 

Sent: 
To: 
Cc: 

(EN 

Calwell, Carolyn (ENERGY) 
Tuesday, November 01, 201110:19 AM 
Kacaba, Jennifer (ENERGY) 
Rehab, James (ENERGY) 
Re: Direction to OPA- OM wants draft ready soon 

I would like to discuss James' approach- I will call him as soon as I am 

Carolyn 

Message ----
From: l<acaba, Jennifer 
To: Calwell, 
Cc: Rehab, James 
Sent: Tue Nov 0110:16:47 2011 
Subject: Direction to OPA- OM wants draft readv soon 

Hi 

in any event, before 11. 

Spoke with Halyna, if possible she wants us to agree on an approach by 11am to float to clients. Could you call James if 
to using James' version? James cell is 647-218-3964 Either way he wants you to know Halvna would like us to 
11 with a version for client. 

There was a fire drill meeting so we are in branch meeting 

Jennifer and James 
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Rehob, 

From: 

Sent: 
To: 

Calwell, Carolyn (ENERGY) 
Tuesday, November 01, 2011 2:30 PM 
Rehab, James (ENERGY): Perun, Halyna N. (E~JERGY) 
RE: Re OPA and Comrnunicatino with CLOC 

I have no concerns, James. Go ahead if you think it will be 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: November 1, 2011 2:23 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 

Re OPA and Communicatino with CLOC 

I would like to send CLOC the advice note I provided to you yesterday, if that is 
know. Thanks' 
James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
iames.rehob@ontario.ca 

Notice 

with you - please let me 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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(ENERGY) 

From: N. (ENERGY) 
Sent: 
To: 

Tuesday, ~Jovember 01, 2011 6:17 PM 
Slater, Craig (.IUS) 

Cc: Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarione, Janet 
Calwell, Camlyn (ENERGY); Lung, Ken (JUS); Rehab, James (ENERGY) 

Attachments: 
RE: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 
OPA Greenfield South Direction Nov 1-ll.DOC 

Privileged ancl Confidential 

I have sent this draft version of the direction to Deputy Lindsay's EA as per his request. He is aware that this is a "draft in 
progress" and that the ADAG and DAG have not opined on it. Deputy Lindsay's EA wanted Deputy Lindsay to have this 
version in the event that Deputy Segal should call him about it. 

Please let us know if you need 

:HaEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 

rl\/thinrl further 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
88: (416) 671-2607 
E-mail: Ha!ylla.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person( s) 
to whom it is addressed. Atly dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: November 1, 2011 9:45AM 
To: Slater, Craig (JUS) 
Cc: Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS); Calwell, Carolyn 
(ENERGY); Lung, Ken 

RE: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

Priviteaed and Confidential 

Thank you Craig. As discussed, we'll send a draft Minister's direction to Shona and Leonard for their review shortly. 

We have advised Deputy Lindsay that the Minister of Energy does not have clear legal authority to direct the OPA to take 
any significant commercial steps in relation to the contract. We've noted the risks associated with this type of letter. It is 
not certain that a direction will be desired, but we've been asked to prepare one in any event. 

We're to have a draft direction for Lindsay's consideration by end of 

Resprds, 
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J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Slater, Craig (JUS) 
Sent: November 1, 2011 8:59AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Marsella, Leonard (JUS); Compton, Shona (JUS); Scarfone, Janet (JUS) 
Subject: FW: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

Halyna, 

Here is the common interest privilege agreement. Once you let us know that your client is fine with the agreement, we will 
send it to Mike Lyle for review. The agreement com templates that Deputy Lindsay will execute. For that reason, we are 
including our draft AG note for assistance in briefing him. Feel free to use the content, but understand that this is a draft 
note that is not approved by tile AG or DAG. 

If you need assistance with the letter to the OPA, please contact either Len or Shona. 

Thanks 

From: Compton, Shona (JUS) 
Sent: October 31, 2011 12:28 PM 
To: Slater, Craig (JUS); Scarfone, Janet (JUS) 
Cc: Byard, Caitlin (JUS) 
Subject: Mississauga Gas Plant- Common Interest Privilege Agreement with OPA 

Craig, Daphne and Scott prepared a common interest privilege agreement for the Mississauga plant based on the 
Oakville version. Len and I reviewed and discussed whether it should be more broadly drafted to also cover litigation. Len 
wants to go with their original version for now. I have revised the briefing note to reflect those discussions. Janet has 
approved. The electronic versions of the documents are attached- hard copy to follow. 

Shona L. Compton, LL.B. 
Counsel 
Crown Law Office - Civil 
720 Bay Street, 8th Floor 
Toronto ON M7A 259 

Tel: 416 327-9899 
Fax: 416 326-4181 
Email: Shona.Compton@ontario.ca 
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lames (ENERGY) 

From: 

Sent: 
To: 
Cc 

Hi James, 

Calwell, Carolyn (ENERGY) 
Wednesday, November 02, 2011 5:39 PM 

James (ENERGY) 
Perun, Halyna N. (ENERGY) 
Greenfield 

and I had a request to call Craig Slater to hear the latest in the thinking about a direction from the Minister to the 
OPA. Tile DAG and ADAG have some hesitation about a direction for a number of reasons, including potential exposure 
to misfeasance of public office, as well as the potential for judicial review. CLOG's sense is that availability of judicial 
review to Greenfield is particularly advantageous in light of the speed with which it could be pursued. JR of the direction, 
as you have previously advised, is potentially available as the Minister would be exercising a statutory power with 
potential impacts for Greenfield. 

rather than proceeding witll a direction, CLOC is contemplating asking the Minister whether he would like to 
make a policy-based request of the OPA, based on a record that demonstrates l11e lack of public support for this 
project. With the record in front of him, the Minister could then determine how he wishes to proceed. This record could 
assist in the event of any JR and would show that the request of the OPA is made for a proper purpose. The record 
would be comprised of documents including the City resolution, any correspondence or other communications from the 

with respect to the plant, press clippings, etc. 

Shona Compton and Sara Blake have the details on this possibility. Would you please touch base with them with a view 
to assisting t11em in creating this record? I would expect that you should touch base witll Ryan 1\ing as well and see 
whether the Ministry has any documentation that would assist the record. My sense is that the OPA may have more 
documentation than the Ministry- at this point, we are not ready to reach out to the OPA on that question, so please do 
not contact Mike 

Craig also advised that CLOC wants to look further into the possibility of assignment of the contract. There are potential 
continoent liabilitv issues (among others), but this option presents the possibility of avoiding a direction and gives the 

to handle this matter more directlv. CLOC plans to speak to MOFIOFA. You may hear more from 

we leave it to you to follow up on the record? Thank you, James' 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than \he intended recipient(s) is prohiblted. If you have received this message in error please notify the writer 
and permanently delete the message and all atiachmenis. Thank you. 





Rehab, (EN 

From: 
Sent: 
To: 

Thanl<s very James! 

Carolyn 

Calwell, Carolyn (ENERGY) 
Thursday, November 03, 20ll 10:33 AM 
Rehab, James 
RE: Greenfield 

From: Rehob, James (ENERGY) 
Sent: November 3, 2011 10:04 AM 
To: Calwell, Carolyn (EI~ERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Sull:lje:ct: RE: Greenfield 

Thank you for your excellent and detailed emaiL I am pleae.ed to follow up with CLOG (Shona and Sara) and with Ryan 
1\ing in order to continue to assist CLOC in any way I possibly can- I will not contact the OPA unless and until you advise 
me that this is an appropriate step- thank you and I will report back on any significant issues which occur on this matter. 

James 

~~·~······-~·-··"'"''-""~-··-~""' __ ,,,.,,.,.,,,,_,.,,_,,, ... ~ ... -.... ,,_,,, ................ ,, .. ,, ....... ,~ .•. -........ - .. --... -... ~--... ~-·-·····"""'""" 
from: Calwell, Carolyn 
Sent: November 2, 2011 5:39PM 
To: Rehab, James (ENERGY) 
Cc: Perun, Halyna N, 
Subje,ct: Greenfield 

Hi James, 

Halyna and I had a request to call Craig Slater to hear the latest in the thinking about a dimction from the Minister to the 
OPA. The DAG and ADAG have some hesitation about a direction for a number of masons, including potential exposure 
to misfeasance of public office, as well as the potential for judicial review. CLOG's sense is that availability of judicial 
review to Greenfield is particularly advantageous in light of the speed with which it could be pursued. JR of the direction, 
as you have previously advised, is potentially available as the Minister would be exercising a statutory power with 
ootential impacts for Greenfield. 

Accordingly, rather than proceeding with a direction, CLOC is contemplating asking the Minister whether he would like to 
make a policy .. based request of the OPA, based on a record that demonstrates the lack of public support for this 
project With the record in front of him, the Minister could then determine how he wishes to proceed. This record could 
assist in the event of any JR and would show that the request of the OPA is made for a proper purpose. The recNd 
would be comprised of documents including the City resolution, any correspondence or other communications from the 

with respect to the plant, press cliooinos. etc. 

Shona Compton and Sara Blake have the details on this possibility. Would you please touch base with them with 0 view 
to assisting them in creating this record? I would expect that you should touch base with Ryan King as well and see 
whether the Ministry has any documentation that would assist the record. My sense is that the OPA may have mme 
documentation than the Ministry- at this point, we are not ready to reach out to the OPA on that question, so please do 
not contact Mike Lyle. 

Craig also advised tl1at CLOC wants to look further into the possibility of assignment of the contract. There are potential 
contingent liability issues (among others), but this option presents the possibility of avoiding a direction and gives the 



province the ability to handle this matter more directly. CLOC plans to speak to MOF/OFA. You may hear more from 
Shona about this option. 

May we leave it to you to follow up on the record? Thank you, James! 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Rehob, 

From: Calwell, Carolyn (ENERGY) 
Sent: Thursday, November 03, 2011 3:15 PM 
To: Rehob, James (ENERGY); Perun, Halyna N. (ENERGY) 

RE: Update: Greenfield South- CLOC Discussions 

Sounds like a good stmt, James. Thank you. 

Carolyn 

from: Rehab, James (ENERGY) 
Sent: November 3, 2011 2:27 P!Yl 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Sult>je·d: Update: Greenfield Soutl1 - CLOC Discussions 

Privileged & Confidential Leo.al Advice I Solicitor & Client Privileoed 

November 3, 2011 

Good afternoon, Ha!vna and r.,,hm 

way of update, I have now spoken with CLOC 
(awaiting Sara's reply). Apparently, CLOC will be 
would come on the Greenfield South matter, as follows: 

Shona Compton, and have left a message for Sara Blake 
two "tracks" in order to prepare for any final decision(s) which 

• Shona and Len Marsella will be researchin9 the commercial litigation options (and risks), including the option of 
an assignment of the contract back from the OPA to the Crown. 

o Shona has asked for me to provide some analysis on the scheme of the EA and whether assignment 
back is anyway prohibited by statute, etc. I will aim to provide this to Shona bv tomorrow 
ccing botl1 of you (if that makes sense). 

• Sara will he working on creating the "record" (evidentiary basis) for any policy-based letter of request issued 
the Minister; 

o I have had Amanda pull together some initial materials which we are now reviewing in order to provide to 
Sara once she gets back to me about what she will be requiring in more detail- we have a start in any 
event. 

Thank you, and let me know if you 

Kind regards, 

Jarnos 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 

_ of Infrastructure 
Services Branch 

777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 4'16-325-1781 
james. rehob@o n tario. ca 

Notice 

further on this matter. 



This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Attadllnents: 

James, 

(EN 

Carolyn (ENERGY) 
Friday, November 04, 2011 1:40 PM 
Rehab, James (ENERGY) 

N. (ENERGY) 
FW: Greenfield South Power Plant 
Greenfield South Power Plantdoc 

We received the attached draft letter· from the OPA. The mark ups refiect proposed changes that Halyna and I 
discussed. Please consider and advise me if you would suggest any further changes. I will fill you in on how this letter fits 
with tl1e larger picture when we meet in a few minutes. Once I hear back from you, I will send over to Ryan King and to 
CLOC for their review. 

Carolyn 

from: Khatri, Anupa (ENERGY) 
Sent: November 4, 2011 12:48 PM 
To: Perun, Halyna N. (ENERGY); Calwell, 
Subje,ct: Greenfield South Power Plant 

!Director;<; Secrr;;tmy 

?rfinistries rif 
Lega{ Sen!lCes 
7771B~ Street, 4th tFWor, Suite 425 
rtoronto, O:N!M5(i 2!E5 
Pfi: 416-325-1841 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for tile person(s) 
to whom it is addressed. Any dissemination or use of this information by otl1ers than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete tile message and 
all attachments. Thank you. 
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Dear 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
respect to the Greenfield South Power Plant, which the Ministry of Energy procured 

in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty, The board clearly understands that 

mmilted to not having the plant build at its current location, as Gemmitted--tluriH§-*he 
pro,fiHGf21-e!e&t4ell-OHEI-outlined in your letter to the OPA on October 24, 2011, The 

1 purpose of this letter is te-seek-dimetien-eR-Re*t-stops to ensure that the government's 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial govemment, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 

to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an impor·tant, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that consttTJction of the plant stoo. 

After receiving your October 24'h letter, OPA commenced discussions with Greenfield 
South-becat~se-existiHg-oentr-ast-does-Rel--flFEWids-tilo-GF'A-wftiH3Hy-teGI&-lfla!--woulEl 

allew-cls-te-uJ3ilateFally-meel:-tR&-gGvemmeHl's-Gemmi1+neRl. To date, 0 P A's objective 
has heen to reach an agreement with Greenfield South to stop construction and 
negotiate atl atTanoement-settlen\ent to relocate the plant or terminate the contract,as-a 
nege-tlaled-se-W.err:te-R-t-weaiE!--H1~e!-)L8e-1h-e~t=RB&t-te-st-effeshve-af)prea-sR. S l nee then, it 
has become clear that Greenfield South is unlikely to agree to such an approach 
makes UHilatar-af-termination of the contract a logical next step"-i&erEler--ts-limit-t~1e 
liabilfties-asssaia\eEI-witR-relocatiH§-ar-saRaelliFlQ-lRB-FJiaHb-+ilo-0earfl-ef~QimeteFs-is 

tilerefere-eeek4H§-Giaritcy-f+em-yi*J-en-wl'letiler-tRe-gevemmont--a§re&s-tllat-tlo,e-GidA 
sileulfl-uRilaterally-\er+n iRate-the-Greenfielfl..Seuth-eent+e&h 

l&tile-eveHt-tilat--tils-§evemment-is-in-agreement,wV\fe would tilefl seek to eommeRce 
continue discussions with Greenfield South to arrive at an settloaoreement on 
appropriate compensation. Given our shared interest in ratepayer value, the board 
would then also like to commence a dialogue with you on the most appropriate way to 
allocate the compensation between ratepayers and taxpayers. 

to discussing these matters with you. 

sincerely, 

Jim 





From: 

Sent: 
To: 
Cc: 

Attachments: 

Calwell, Carolyn (ENERGY) 
November 04, 2011 3:06 PM 

(ENERGY); King, Ryan (ENERGY) 
Perun, Halyna ~L (ENERGY); Rehob, James (ENERGY) 
OPA Letter 
Greenfield South Power Plant.mark up.doc 

Confide nti aliSo I i citor -Client Privileoed 

Attached is a letter that we received from the OP/\ this afternoon, marked with changes that we recommend. We would 
appreciate your review and comment. We will also send the letter over to CLOC for its 

We expect that the Minister would look to the record of 
appmpriate response (which James is also startina to 
from us about this draft. 

(media) comment that James is preparing in determining an 
It is not clear to me when the OPA is expecting to hear back 

This cornmunication may be solicitor/client privileged and contain confidential infonnation only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended reclpient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and aU allachments. Thank you. 
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& PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
respect to the Greenfield South Power Plant, which the Ministry of Energy procured 

in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The t>]=loard clearly understands that the 
government's intention to relocate the plant i&-oomrnitteG-te--Rel-1-l&Vin§-tRe-j:llant-I:JuiiEI-at 
it&-euReRt-lesatien,a s eemmitteEI--Eiuring-tRe--pm-viRcial--alestie R--anG-out! i ned in 
to the OPA on October 24, 2011. The purpose of this letter is te-seel'rtlirection-ew-neJ4 
stej~s-to ensure that the government's eemF'clitmenf.intention is met 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 

mix. At the same time we recoanize the QUblic concern about the location of this 
olant and QUblic requests lllat constr·uction of tile olant stop. 

After receiving your October 24"' letter, OPA commenced discussions with Greenfield 
So uth-l?eoaHse-e!ei&ting-oentrasH:Ieee-r~el-previee-the-GldA-witfl-eny-toel&-tR&f-wecrlEl 
allevvue-to-u-niia-temlly-rnee\-tiie-§evemmeHt's-eoffimitmBRt To date, OPA's objective 
has been to reach an agreement with Greenfield South to stop cor1struction and 
negotiate an arranqement-se-t-!-ia-ment to relocate the plant or terminate the contract,as-a 
He§etiateG-sealement-woHIEl-lil,ely-I:Je-the-mest-eest-eFfeetive-u-ppr-each. Si nee then, it 
has become clear that Greenfield South is unlikely to agree to such an approach 
mal<;es uniia-teml-termination of the contract a logical next step,-ii~-orEieF-le-lirnit-t!"e 
liei:Jilities-asseeialed-with-feleoaUH§·GF-eaHGellin§-U"e-~"lanh-f:Re-Eleare-ef-Dir'e&teffi+s 

tfiere rere--seeking-elalil-y-from-yeu--eR--wf\etl~er-tfie-gevemmer;t-agfees-thal-lf\e-GPA 
s-f:-teu-[9-·1-:JF!ita-te-~a.!~y-t&FRl·i Fla-t-e-.the-GFBHFl-fief9_;;0Hti:H38N-tF-aGl~ 

l-n-~I:H2--e-veHb-tl:lat-the-gever:F!-FRBHt-l-s-ir;...a-greem-e.nt,\vVV e would the-Ft seek to G0Hl·FR6R-Ge 

continue discussions with Greenfield South to arrive at an se-tt1es_oreement on 
appropriate compensation. Given our shared interest in ratepayer value, the board 
would then also like to commence a dialogue with you on the most appropriate way to 
allocate the compensation between ratepayers and taxpayers. 

look forward to disoussiFJ§-lRese-f1-10lt-eF&-with--your reply. 

Yours sincerely, 





Rehbb, (ENERGY} 

From: 

Sent: 
To: 
Cc: 

Attachments: 

Privileged & Confidential 

Calwell, Carolyn (ENERGY) 
Friday, November 04, 2011 3:19 PM 

Leonard (JUS); Compton, Shona 

Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 

Draft Letter 

Greenfield South Power Plant.mark up.cloc 

The OPA has provided (in hard copy) a draft letter that would go from the Chair of the OPA Board to the Minister of 
Energy seeking to identify next steps to resolve the Mississauga plant. We have typed out the letter and tracked the 
changes that we propose. We would greatly appreciate your review and input. Our Energy clients are also reviewing. 

It is not clear to me when the OPA would like our feedback or how receptive the OPA will be to incorporating it. This 
be a topic that we discuss further when we talk with Mike Lyle on Monday. 

Presumably, receipt of this letter would be impetus for putting the record that James is putting together before the Minister 
to assist his determination of how to respond. James is working on a draft of that letter that we will also share with you. 

Carolyn 

This communication may be solici\or/c!ient privileged and contain confidential information 
dissemination or use of this information by others than !he intended recipient(s) is prohibited. 
and permanently delete the message and an attachments. Thank you. 

intended for tile person(s} to whom it is addressed. Any 
you have received this message in error please notify the v.rriler 
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I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 

is now the sole counterparty. The bfioard clearly understands that the 
government's intention to relocate the olant i~en-cmiiiee-+e-not-haviHg-tl'le-plant-&uilthlt 
iie-scrFren~lesation,-as semmitted-ckrFing-lf\e-pmviHeia!-elestien-and-outlined in your letter 
to the OPA on October 24, 2011. The purpose of this lettm is ie-seeK--diFes!ien-en-+1<*1 
s!efOJs-to ensure that the government's eemmitn'leRt-intention is met 

The OPA Board of Directors tal,es very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important t11at electricity developers generally 
continue to have confidence to invest in Ontario and that gascfired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recoonize the public concem about the location of this 
giant and public requests that construction of the plant stop. 

After receiving your October 24"' letter, OPA commenced discussions with Greenfield 
South-\c-.esatJBB··Gl:ist~nf:r-ventfasi:·Eleee-netTfGVide-the-GPA-wilh-aR·y-ieele-thBl-weslEJ 

allsvv-tls-le-unilaterally--meet-tFie-gevemFneHt's-eemmitmeFJt To date, 0 P A's objective 
has been to reach an agreement with Greenfield South to stop construction and 
negotiate an mranqement--se.t\Jement to relocate the plant or terminate the contract,as-i3 
negotiated-settlement-welJid-iii'<Biy-8e-the-R1eskest~eifeGl+vl,aFJ!?F0aeh. Since then, it 
has become clear that Greenfield South is unlikely to agree to such an approach 
makes HHfletera!-termination of the contract a logical next step"-in-eFdeF--te-limitccthe 
liab i ~itie&-a&SGBiated~IA4th-+8-~GSa-tfR§-8-F-GaHG8HfRf}-tl=te-pl-ant~~le-8ea-FI.J-s4-·QireGtG t:s-.js 
th Hefe.re-seekiR@-elarity .. from-yEH+·eFl-Wl1et8enthe-gtwernHlBFlt-agFees--tFiat.ffie--GP-A 
s~1eu!e-Hnilate rally--teFrninate-the-GmeHtield-Seuth-seHtmet~ 

!-r:1-tAe-ttvBR-t-H=tat-the-g.avt:::r:PtmeHl-is--~R-agr:eer~teR-t,.-wVVe would theH seek to GeFA-meRse 
continue cliscussions with Greenfield South to arrive at an set4leaomement on 
appropriate compensation. Given our shared interest in ratepayer value, the board 
would then also like to commence a dialogue with you on the most appropriate way to 

lnr"'t" the compensation between ratepayers and taxpayers. 

look forward to d4scussin€)4hese--mafiers-with-your replv. 

Yours sincerely 





(EN 

From: 
Sent: 
To: 

Thank you for doing this so 

Carolyn 

From: Rehab, James 
Sent: November 4, 2011 3:21 PM 
To: Calwell, Carolyn (ENERGY) 

Calwell, Carolyn (ENERGY) 
November 04, 2011 3:49PM 

Rehob, James (ENERGY) 

RE: CONFIDENTIAL: Draft Request Letter - Greenfield South 

James' Much appreciated' 

Subjeoct: CONFIDENTIAL: Draft Request Letter- Greenfield South 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

November 4, 2011 

Good day, Carolyn. I attach an initial draft of the Ministerial request letter which would be sent to the OPA, if required. 

Please feel free to revise as desired. 

James 

James P. H. Rehob 
Senior Counsel 

of Energy and 
. of Infrastructure 

Legal Services Brancll 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-178'1 
james.rehob@ontc-lrio.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of tl1is information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Than!< you. 

l 





Rehob, 

From: 
Sent: 

To: 

lrimP' 

Larwell, Carolyn (ENERGY) 
November 04, 2011 4:49 I'M 

Rehob, James (E~IERGY) 

RE: 

Thank you, James- you tool And thank you for all of your work this weeki 

From: Rehob, James (ENERGY) 
Sent: November 4, 2011 4:39 P~1 
To: Calwell, Carolyn (ENERGY) 
Su'bjerct: RE: Legislation 

Great ema11, Carolyn- well done! 
Have a great weekend! 
James 

From: Calwell, Carolyn (ENERGY) 
Sent: November 4, 2011 4:35 PM 
To: King, Ryan (ENERGY 
Cc: Rehob, James (ENERGY); Silva, Joseph (ENERGY); Perun, Halyna N, (ENERGY) 
Sulbje,ct: Legislation 

Confidential/Solicitor-Client Privileged 

Hi Ryan, 

As you know, we have been asked to prepare legislation that could address the Greenfield South plant The model for the 
legislation would be the Adams Mine Lake Act, 2004- http://www,e-
laws.gov,on,ca/html/statutes/englishlelaws statutes 04a06 e,hlm , 

this model. I would recommend that the proposed bill includes reference to Adams 

• A prohibition of the use of the site for generating electricity (s. 2,) 
• Revocation of all approvals provided for the gas plant (s, 3) 
• A declaration that the Contract is of no force or effect (s, 4) 
• Extinguishment of causes of action, prohibition against legal proceedings, etc, 
• Some mechanism to establish (and limit) compensation (s, 6) 

I welcome your 
approvals, 

about the foregoing. I have made contact with my MOE counterpart to track down the details of 

I particularly need assistance with respect to compensation. At one point, we identified the need to address costs 
incurred to date (sunk costs- including equipment costs), construction and equipment related contracts and foregone 
revenue, Are there other headings that you can think of? Is there a willingness to provide compensation for all headings? 

As James mentioned to me, we could take a number of different approaches toward compensation- we could fix a 
formula (like Adams Mine); we could fix a process; we could create regulation making authority to deal with compensation 

could then deal with either a formula or a pr.ocess). If we choose the process route, any number of options apply 
there- arbitration bv a fixed date; appointment of some sort of expert valuator; etc. I expect that we may neecl to prepare 

1 



a few options -one that will work best for negotiation purposes and one that will work best should the bill ever' be tableGI in 
the House. 

Finally, is there any desire to deal with the land? For example, we could require remediation of the site (which would 
probably tie into compensation). We could expropriate the site for some sort of public interest or government 
purposes. Again, there are numerous options. 

This is a starting point. I would be happy to discuss. 

Carolyn 

This communication may be solicitortclient privileged and contain confidential information only intended for the person{s) to whom it is addressed. Any 
dissemination or use of this infonnation by others than the intended recipient(s) is prohibi!ed. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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(ENERGY) 

From: Carolyn (ENERGY) 
November 04, 2011 6:09 PM Sent: 

. To: James (ENERGY); Letourneau, Amanda (ENERGY) 

RE: Greenfield South Record Chart 

Thank you botll very much for your work on thisl 

Carolyn 

·~~-~-~-·· -----~----------·--·- ·--·-·-·--·--~ 

From: Rehob, James (ENERGY) 
Sent: November 4, 2011 6:01 Pfv1 
To: King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Letourneau, Amanda (ENERGY) 

Greenfield South Record Chart 

Privileged & Confidential Legal Advice I Solicitor & Client Pr'lvileoed 

November 4, 2011 

Good afternoon, Ryan. In connection with our discussions yesterday and 
for completion, the "policy rationale" chart which: 

please find attached fm your review and 

• Summarizes the 20 plus documents (first 20 will be reflected in our chart to you) which will form the basis of the 
record (the evidentiary basis for the Minister's decision to issue the letter of request to the OPA; 

• To which you have to add Energy's policy rationale (and any reflective comments supportive of that rationale 
• To which you have to add Energy's policy recommendations. 

We will very shortly deliver the Binder (just now being finalized) to Carolyn Calwell which will include the documents 
resolutions, press articles, etc.) which we provided to you by soft-copy earlier 

You may wish to add documents to the binder (including Minister's correspondence, any correspondence from or to the 
OPA which may be relevant, etc.). However, please do update the chart and the table of contents (we'll get a soft-copy 
of that to you as well) accordingly. 

A very thanks to Amanda Letourneau, our Articling Student, for 

Thank you! 

James 

James P. H. Rehab 
Senior Counsel 

of Energy and 
of Infrastructure 

Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
iames. rehob@ontario.ca 

Notice 

1 

tile chart and TOC together for us' 



This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Letourneau, Amanda (ENERGY) 
Sent: November 4, 2011 5:26PM 
To: Rehab, James (ENERGY) 
Subject: 

Here is the updated chart. 

Amanda Letourneau 
Articling Student 
Legal Services Branch 
Ministries of Energy and Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
P: 416-325-7304 
F: 416-325-1781 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s} to 
whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is prohibited. If 
you have received this message in error please notify the writer and permanently delete the message and all 
attachments. Thank you. · 

2 



From: 
Sent: 
To: 

Carolyn (ENERGY) 
Wednesday, November 09, 2011 8:42 PM 

N. (ENERGY); Rehob, James (ENERGY) 
Fw: 

Attachments: QA- repudiationNov09 LEGALandPOLICY-APPROVED.6pm.cloc 

From: Kovesfalvi, Sylvia 
To: Calwell, Carolyn (ENERGY); King, 
Sent: Wed Nov 09 20:35:02 2011 
Subjc~ct: Fw: 

For your records. 

(ENERGY) 

Sent from my BlackBerry Wireless Handheld 

From: l<ovesfalvi. 
To: McMichael 
Cc: Sharkawi, Rula 
Sent: Wed Nov 09 18:09:46 2011 

Hi Rhonda-

Attached is Legal and Policy approved messaging/QA including the question about 
ahead (and not Mississauga and Oakville). 

is Northern York Region going 

Legal thought this format was most appropriate (and didn't have further suggestions about how to narrow what questions 
OPA should answer and what questions only Minister should answer). 

Sylvia 
7-4334 
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Generally tile Minister's Office responds to strategic questions and OPA responds to operational questions. 

Strategic- Minister's Office (Minister or Erika Botondl 

• Government's decision to relocate the plant 
• Government's commitment to relocate the plant 

• Status of contract negotiations, and process for finding another site 
• History of Eastern site selection (required approvals, public consultation, etc). 

• The OPA immediately notifies the Ministry of Energy of any Greenfield-related media call (Communications Director, Media 
Manager and Spokesperson). 

• The Ministry immediately notifies Minister's Office, Deputy Minister's Office, Legal and Cabinet Office. 

• The OPA submits proposed responses; the ministry secures approvals (Cabinet Office, DMO, Legal, Policy). 

• The Minister's Office confirms who responds and how (phone/email). 



WHO SAYS WHAT- General Guidelines 

I understand that the OPA has had discussions with the proponent 
(Eastern Power). The OPA has notified Eastern that the OPA will 
not proceed with the contract. 

The OPA will continue to look for another site for the gas plant. 

The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

I
~~~~~~~~~~~~~~ I understand the OPA has had discussions with the proponent (Eastern Power) and has notified them that the OPA will not proceed 

with the contract. 

Contract negotiations are commercially sensitive. These 
discussions are confidential. We are confident the OPA negotiated 
in the best interests of Ontarians. 

The OPA, as the contract holder, has been in discussions with 
Eastern Power to resolve this matter in the best interests of 
Ontarians. 

We have notified Eastern that the OPA will not 
proceed with the contract. 

Contract negotiations are commercially sensitive 
and we cannot provide any additional information at 
this time. 

We will continue to look for another site for the gas 
plant. 

Once potential sites have been identified, the public 
will be consulted before a final decision is made. 

We have notified Eastern Power that we will not be 
proceeding with the contract. 

Contract negotiations are commercially sensitive. 
These discussions are confidential. We have 
negotiated in the best interests of Ontarians. 

Our goal has been to resolve this matter in the best 
interest of Ontarians. We believe this decision best 
serves the public interest. Contract negotiations are 
commercially sensitive and we cannot say more 
than that. 

2 



Discussions began as soon as they could between OPA and 
Eastern. This decision is the result of those discussions. 

The OPA Is in discussions wiil1 Eastern Power and we expect tr1em 
to find a satisfactory resolution. 

At this time, the OPA is in discussions with Eastern Power to find a 
satisfactory resolution. 

At this time, the OPA is in discussions with Eastern Power to find a 
satisfactory resolution. 

The OPA Is best able to answer this. We can confirm that the site 
selection will include public consultation. 

These are two very different situations. The OPA has advised that 
Southwest GT A's local reliability issues can be addressed through 
building transmission. Transmission projects were rejected by the 
people of Northern York Region, and a generating facility is required 
immediately in the region to meet North American standards for 
reliability. 

We initiated discussions with Eastern Power as 
soon as we received the Minister's letter asking us 
to seek a satisfactory resolution of the Mississauga 
site. This decision is the result of those discussions. 

We are in discussions with the proponent. 

We are in discussions with Eastern Power and hope 
to reach a satisfactory resolution. 

We are in discussions with Eastern Power and hope 
to reach a satisfactory resolution. 

We will consider available locations, local 
generation needs and transmission and distribution 
support. Once options are identified, the public will 
be consulted. 

These are two very different situations. Southwest 
GTA 's local reliability issues can be addressed 
through building transmission. Transmission 
projects were rejected by the people of Northern 
York Region, and a generating facility is required 
immediately in the reo ion to meet North American 

for 

0 

-' 



My understanding is that the OPA has notified the proponent that it 
is not proceeding with the contract. The OPA continues to have 
discussions about stopping work at the site. 

Legislation is an option, however, the best option, and the one we 
are choosing at this time, is to have the OPA work with Eastern 
Power to find satisfactory resolution. 

It is our expectation the OPA and Eastern Power will work together 
to find a satisfactory resolution. 

The best option, and the one we are choosing at this time, is to have 
the OPA work with Eastern Power to find satisfactory resolution to 
the site. 

The government and our agencies have successful track records for 
negotiating and fulfilling contracts in the best interest of Ontario 
taxpayers. This is a unique case and these circumstances do not 
apply to other contracts or issues. 

Like any other business, energy partners work together to respond 
to changing conditions. Contracts are renegotiated or terminated on 
a small and large scale across businesses of all types. 

The OPA is in discussions with· TransCanada. We do not have an 
update at this time. 

We have notified Eastern that we are not 
proceeding with the contract. We continue to have 
discussions about stopping work at the site. 

The government is best able to answer that 
question. 

We are in discussions and hope to reach a 
satisfactory resolution. 

The government is best able to answer that 
question. 

Our agency has a successful track record for 
negotiating and fulfilling contracts in the best 
interest of Ontario taxpayers. 

This is a unique case and these circumstances do 
not apply to other contracts or issues. 

We are in discussions with Trans Canada. We do 
not have an update at this time. 

4 



Our government is committed to conducting business in an open 
and transparent manner. We will provide what we can when we 
can. 

Contracts are commercially sensitive. It is up to the 
proponent to determine what they are willing to 
make public and when. 

5 





From: 

Sent: 
To: 

Calwell, Carolyn (ENERGY) 

Wednesday, November 09, 2011 5:46 PM 

Rehab, James (ENERGY) 

FW: leg 

Hi James, would you please follow up with Myra on the Intel below? 

Carolyn 

From: Perun, Halyna N, (ENERGY) 
Sent: Wed 09/11/2011 11:52 AM 
To: Calwell, Carolyn (ENERGY] 
SutJjec:t: leg 

Hi- Myra Hewitt from Environment legal was involved in the Adams Mines leg. She noted that a very significant point is 
that along with the Adams Mines leg, there was an amendment made to the EPA to prohibit waste in water- as the 
Adams Mines leg needed a policy basis- this was as a result of CLOC advice (Tom Marshall) so Craig's info that 
reason CLOC was involved was because of the litigation is not entirely complete. Would be good for you or James to 
connect with Myra for more info 

Halyna N. Perun 
A!Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
88: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any d'tssemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 





From: Calwell, Carolyn (ENERGY) 
Sent: Wednesday, November 09, 2011 8:42 PM 
To: Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 

Fw: 
Attachments: QA- repucliationl~ov09 LEGALanciPOUCY-APPROVED.6pm.doc 

fyi 

From: Kovesfalvi, Sylvia (ENERGY) 
To: Calwell, Carolyn (ENERGY); King, Ryan (ENERGY) 
Sent: Wed Nov 09 20:35:02 2011 
Subject: Fw: 

For your records. 

Sent from my BlackBerry Wireless Handheld 

from: Kovesfalvi, Sylvia (ENERGY) 
To: McMichael, Rhonda (CAB) 
Cc: Sharkawi, Rula (ENERGY) 
Sent: Wed Nov 09 18:09:46 2011 

Hi Rhonda-

Attached is Legal and Policy approved messaging/QA including the question about why is Northern York Region going 
ahead (and not Mississauga and Oakville). 

legal thought this format was most appropriate (and didn't have further suggestions about how to narrow what questions 
only OPA should answer and what questions only Minister should answer). 

Sylvia 
7-4334 

1 





Contract TArmin;,tinn 

November 1 

Generally the Minister's Office to strategic questions and OPA responds to operational questions. 

Strategic- Minister's Office (Minister or Erika Botond) 

• Government's decision to relocate the plant 
• Government's commitment to relocate the 

Operational- OPA (Colin Andersen or Kristen Jenkins) 

• Status of contract negotiations, and pmcess for finding another site 
• History of Eastern site selection (required approvals, public consultation, etc). 

• The OPA immediately notifies of Energy of any Greenfield-related media (Communications Director, Media 
and Spokesperson). 

• The Ministrv immediately notifies Office, Deputy Minister's Office, Legal Cabinet Office. 

• OPA submits proposed responses; secures approvals (Cabinet Office, Legal, Policy). 

• The Minister's Office confirms who responds and (phone/email). 



WHO SAYS WHAT- General Guidelines 

\~~;,"l~lel~ifi•E''ill understand that the OPA has had discussions with the proponent 
(Eastern Power). The OPA has notified Eastern that the OPA will 

~·~~~~(~i:1l: ;~J not proceed with the contract. 

i(J' .. ~)\l;l&~Wi/ The OPA will continue to look for another site for the gas plant. 

The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

I understand the OPA has had discussions with the proponent 
(Eastern Power) and has notified them that the OPA will not proceed 
with the contract. 

Contract negotiations are commercially sensitive. These 
~i?~·'/Jt.i~·~.~ .. ~\j~')i/ discussions are confidential. We are confident the OPA negotiated 

in the best interests of Ontarians. 

The OPA, as the contract holder, has been in discussions with 
Eastern Power to resolve this matter in the best interests of 
Ontarians. 

We have notified Eastern that the OPA will not 
proceed with the contract. 

Contract negotiations are commercially sensitive 
and we cannot provide any additional information at 
this time. 

We will continue to look for another site for the gas 
plant. 

Once potential sites have been identified, the public 
will be consulted before a final decision is made. 

We have notified Eastern Power that we will not be 
proceeding with the contract. 

Contract negotiations are commercially sensitive. 
These discussions are confidential. We have 
negotiated in the best interests of Ontarians. 

Our goal has been to resolve this matter in the best 
interest of Ontarians. We believe this decision best 
serves the public interest. Contract negotiations are 
commercially sensitive and we cannot say more 
than that. 

2 



Discussions began as soon as they could between OPA and 
Eastern. This decision is the result of tl1ose discussions. 

The OPA is in discuss'1ons with Eastern Power and we expect t11em 
to find a satisfactory resolution. 

the OPA is in discussions with Eastern Power to find a 
satisfactory resolution. 

the OPA is in discussions with Eastern Power to find a 
satisfactory resolution. 

The OPA is best able to answer this. We can confirm that the site 
selection will include public consultation. 

These are two very different situations. The OPA has advised that 
Southwest GTA's local reliability issues can be addressed through 

transmission. Transmission projects were rejected by the 
people of Northern York Region, and a generating facility is required 
immediately in the region to meet Norlll American standards for 

We initiated discussions with Eastern Power as 
soon as we received the Minister's letter asking us 
to seek a satisfactory resolution of the Mississauga 
site. This decision is the result of tlwse discussions. 

We are in discussions with the proponent. 

We are in discussions with Eastern Power and hope 
to reach a satisfactory resolution. 

We are in discussions with Eastern Power and hope 
to reach a satisfactory resolution. 

We will consider available locations. local 
generation needs and transmission and distribution 
support. Once options are identified, the public will 
be consulted. 

These are two very different situations. Southwest 
G TA 's local reliability issues can be addressed 
through building transmission. Transmission 
projects were rejected by the people of Northern 
York Region, and a generating facility is required 
immediately in the region to meet North American 
standards for 

3 



My understanding is t11at the OPA has notified the proponent that it 
is not proceeding with the contract. The OPA continues to have 
discussions about stopping work at the site. 

Legislation is an option, however, the best option, and the one we 
are choosing at this time, is to have the OPA work with Eastern 
Power to find satisfactory resolution. 

It is our expectation the OPA and Eastern Power will work together 
to find a satisfactory resolution. 

The best option, and the one we are choosing at this time, is to have 
the OPA work with Eastern Power to find satisfactory resolution to 
the site. 

The government and our agencies have successful track records for 
negotiating and fulfilling contracts in the best interest of Ontario 
taxpayers. This is a unique case and these circumstances do not 
apply to other contracts or issues. 

Like any other business, energy partners work together to respond 
to changing conditions. Contracts are renegotiated or terminated on 
a small and large scale across businesses of all types. 

The OPA is in discussions with.TransCanada. We do not have an 
update at this time. 

~-----·-·--··-··- I 

We have notified Eastern that we ere not 
proceeding with the contract. We continue to have 
discussions about stopping work at the site. 

The government is best able to answer that 
question. 

We are in discussions and hope to reach a 
satisfactory resolution. 

The government is best able to answer that 
question. 

Our agency has a successful track record for 
negotiating and fulfilling contracts in the best 
interest of Ontario taxpayers. 

This is a unique case and these circumstances do 
not apply to other contracts or issues. 

We are in discussions with TransCanada. We do 
not have an update at this time. 

4 



Our government is committed to conducting business in an open 
and transparent manner. We will provide what we can when we 
can. 

Contracts are commercially sensitive. It is up to the 
proponent to determine what they are willing to 
make public and when. 

5 





From: 

Sent: 
To: 

Calwell, Carolyn (ENERGY) 

Thursday, November 10, 2011 9:46 f,M 

Ranalli, David (ENERGY); Johnson, Paul (ENERGY); Rehab, James (ENERGY); Kacaba, 

Jennifer (ENERGY); Shear, Dan (ENERGY) 

B.C. Gas Plant 

Did Halyna ask one of you to look into a cancellation of a B. C. gas plant? If so, I need details, please. 

Thanks! 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. II you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 





From: 
Sent: 
To: 
Sub jed: 
Attachments: 

Hi James, 

Calwell, Carolyn (EI~ERGY) 
Thursday, November 10, 201110:00 AM 
Rehob, James (ENERGY) 
FW: gov2011.046 draft 1 - passworded 
gov2011.046 (Greenfield South Power Project).eOlPW.doc 

This is where we are. Password is Lot3Con1. Please come by to discuss next steps. 

Carolyn 

From: MacNaughton, Catherine (JUS) 
Sent: November 8, 2011 2:31 PM 
To: Calwell, Carolyn (ENERGY) 
Subject: gov2011.046 draft 1 - passworded 

Hi Carolyn, 

Here is a really rough draft 1 with questions indicating my ignorance, for your review. Password is 
hopefully what I emailed to you earlier. 

Catherine M3cnaugbton 
Legislative CcJtm!-;el 
Office of Legislative Counsel (Ontario) 
3600- 99 Wellesley Srreet Wesr 
·roromo. Ontario M7A l J-\1 

(416) 326-27B7 





Greenfield South 

EXPLANATORY NOTE 

to follow 

CONFmENTIAL 
gov20 1 1.046.e 

1-CEM 



(OLC drafter's notes and questions are included) 

Bill 2011 

An Act to Terminate the Greenfield South Power Project in the City of Mississauga 

Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of 
Ontario, enacts as follows: 

Definition 
1. In this Act. 

"Corporation" means Greenfield South Power Corporation; ("French") 

"project" means the Greenfield South Power Project undertaken by the Corporation on the site 
(do we include related servicing or the water mains that are not on the actual site but 
which may have been put in?);("") 

"site" means the real property that is part of Lot 3,Concession 1 in the City ofMississauga 
known municipally as 2315 Loreland Avenue; ("French") -is this an accurate description 
of the land? (taken from the cert. of approval) 

Are there any other struchn·es/improvements to the land unrelated to the pro.iect or any 
part of the constmction for the pro,ject that will be allowed to remain on it? Was the land 
serviced before the project or as part of the project? The new water mains on the street? 
Are they in? Do they stay or are they to be taken out? Do we include them as part of the 
"project"? Is there anything else that is not on the actual site but should be included in the 
description of the project? 

For the moment, I have differentiated between the real property and the project on it in 
case you need to talk about each separately re remediation of the site, stopping the project, 
etc. 

P1·ohibition on continuing construction of the project 
2. ( l) ll~ on or before the day this section comes into force, the Corporation has not ceased 

construction and other activities on the site related to the construction of the project, the 
Cmvoration shall ensure that the construction and other activities on the site related to the 
construction of the project are stopped and the following actions are taken within the time 



specified by the Minister and in a manner that complies with all applicable Jaws 
removal 

l. remomf of a!! improvements to the rea! propertyfcmning part of or to be used in 
connection1vith the project and the transmission ofe!ectrici(v? (What happened to 
the nevv ·water nwins MOE approved? Are they in? Do they sUtJ!? Was the !and 
serviced before the project? If not, do they leave the services? Were transmission 
facilities in yet? Who owns them?) may need to indicatejust what you want removed. 
Need unrg1,1ag·e 

2. remediation oft he site? 

3. relocation of the project to somewhere else or will that be handled outside the Act? 

you want above described. Need lingo relating to "undeveloping" and 
remediating land. want to legislate a detailed list things to be done, it can 
m2t(!e a schedule to Do we to existing legislation governing 
remediation? 

Same 
(2) Despite any agreement or other an·angement c:J which a person is a party, the person 

shall cease engaging in activities relating to the construction and development of the project. 

I! 

(placeholder - Do we need to expressly tell the contractors and trades to down the tools 
or it up to Corporation? U tells them to stop, results in breach 
contract the contractors?) 

Exception 
(3) Nothing this section prohibits the Corporation or any other person fi-om taking such 

reasonable action as may be necessary to prevent theft of or damage to property and to prevent 
safety risks in connection with the project and the site. (Don't want to stop from taking 

necessary to site safe ami loss or 

rel:lti11:g to 
3. (I) The following are revoked: 

l. Corti ficate of Approval Number 2023-71-l UMVW issued December l 0, 2008 under 
section 9 of the Environmental Protection Act to the Corporation respect of the 
project. 

2 Amended Certificate of Approval Number 2098-76NYD issued September 4, 2008 
under Part V of the Safe Drinking Water Act, 2002 to the Corporation. 



Building permit issued by the City? Was a development plan approved for the site? A 
rezoning? 

Termination of agreement 

ll1 

4. The agreement dated as of April 12, 2005 and amended and restated as of March 16, 2009 
between the Corporation and Ontario Power Authority relating to the project is terminated. 
(retroactively? Deemed never to have been entered into or just terminated on Royal assent 
or an earlier date?) Did OPA or any other government entity provide financing up-front 
that needs to be repaid to the Crown? If so, is it to be deducted from the compensation in 
section 6? 

Should the bill terminate any ofthe agreements/contracts the Corpomtion ente1·ed into 
relating to the project to protect the Corporation from b1·each of contract actions and for 
liability for future payments under the contracts for work not yet done? The contractors 
are losing future pmtit from finishing the rest of the project The Corporation may also be 
in breach of its terms of borrowing for the project if it ceases construction and may be 
sub.iect to penalties if it repays the lenders. Better minds than mine will know more about 
these risks and how they should be handled. 

Extinguishment of causes of action 
5. ( 1) Any cause of action that exists on the day this section comes into force against the 

Crown in right of Ontario, a member or former member of the Executive Council, or an 
employee or agent or former employee or agent of the Crown in right of Ontario, the Ontario 
Power Authority or any employee or agent or fonner employee or agent of Ontario Power 
Authority in respect of the project or the site is hereby extinguished. 

Same 
(2) No cause of action arises after this Act comes into force against a person refeiTed to in 

subsection ( l) in respect of the project or the site if the cause of action would arise, in whole or 
in pmi, from anything that occuned after AprilS, 2005 (date of first agreement or should this 
be earlie1·?) and before this section comes into force. 

Enactment ofthis Act 
(3) Subject to section 6, no cause of action arises against a person referred to in subsection 

( 1 ). and no compensation is payable by a person referred to in subsection (I), as a direct or 
indirect result of the enactment of any provision of this Act. 

Application 
(4) Without limiting the generality of subsections ( 1), (2) and (3), those subsections apply to 

a cause of action in respect of any agreement, or in respect of any representation or other 
conduct, that is related to the project or the site. 



lV 

(5) Without limiting the generality of subsections ( l ), (2) and (3), those subsections apply to 
a cause of action arising contract, tort, restitution, trust, fiduciary obligations or otherwise. 

Legal proceedings 
( 6) No action or other proceeding shall be commenced or continued by any person against a 

person referred to in subsection ( l) in respect of a cause of action that is extinguished by 
subsection(!) or a cause of action that, pursuant to subsection (2) or (3), does not arise. 

Same 
(7) Without limiting the generality of subsection (6), that subsection applies to an action or 

other proceeding claiming any remedy or relief, including specific performance, injunction, 
declaratory relief, any form of compensation or damages, or any other remedy or relief. 

(8) Subsection (6) applies to actions and other proceedings commenced before or after this 
section comes into force. 

No 
(9) Nothing in this Act and nothing done or not done in accordance with this Act constitutes 

an expropriation or injurious affection for the purposes of the Expropriations Act or otherwise at 
law. 

Compensation 
6. (I) The Crown in right of Ontario shall pay compensation to the Corporation in 

accordance with this section. the only compensation paid to the owner or is compensation 
he to the conh'actors or the Corporation's 

Amount 
(2) Subject to subsection (3), the amount of the compensation payable to the Corporation 

under subsection (I) is sum of the following amounts: 

l. The amount of the reasonable expenses incurred and paid by the Corporation 
April 12, 2005 of ol"iginal OPA I and be tore jsecond for the 
purpose of developing the project. 

2. The lesser of, 

1. the reasonable expenses that, 

A. were incurred by the Corporation after April 12,2005 and before 
se(:Oll'!l datel, but not paid before [second date!, and 



Same 

B. were incurred for the purpose of developing the project, 

lt. $? (estimate of expenses incurred but not yet paid). 

3. The amount of reasonable expenses incurred or to be incurred by the Corporation to 
[remove the project and remediate the land- need language for he1·e1 

4. The amount of the reasonable expenses for legal fees and disbursements incu!Ted by 
Greenfield South Power Corporation on or after [second date!, in respect oflegal 
services provided in connection with? [need language to describe legal fees for 
whatl on or after that day and before this section comes into force. 

v 

(3) If the Crown in right of Ontario acquires the site, the amount of the compensation 
payable under subsection ( l) shall be the amount determined under subsection (2), less the fair 
market value, on the day this section comes into force, of the site (as improved by the project? 
after remediation? or the value as vacant land before the project started?) 

Accounting 
(4) Subsection (I) does not apply unless, not later than 120 days after this section comes 

into force, the Corporation submits to the Crown in right of Ontario a full accounting of the 
expenses described in subsection (2), including any receipts for payment. 

Audit 
(5) The Corporation shall provide the Crown in right of Ontario with reasonable access to 

its records, management staff, auditors and accountants for the purpose of reviewing and 
auditing any accounting submitted under subsection ( 4 ). 

Application to Supel"ior Court of Justice 
( 6) The Corporation or the Crown in right of Ontario may apply to the Superior Comt of 

Justice to determine any issue of fact or law related to this section that is in dispute. 

Payment out ofCR.F, 
(7) The Minister of Finance shall pay out of the Consolidated Revenue Fund any amount 

payable by the Crown in right of Ontario under this section. (placeholder- need authority to 
fund the payment from somewhere) 

Loss of goodwill or possible profits 
(8) For greater ce1tainty, no compensation is payable under subsection ( l) for any loss of 

goodwill or possible profits. (another placeholder in case you need it) 



Reasonable expenses 
(9) For greater certainty and subject to subsection (I 0), a reference in this section to 

reasonable expenses incurred for the purpose of developing the project includes reasonable 
expenses incurred for that purpose for, 

(a) seeking to acquire and acquiring the for the development of the project; 

(b) surveys, studies and testing; 

(c) engineering and design services; 

(d) construction, including construction of to real (l 
am referring to related of water nnder the 

site or whatever else there may be is not the power 
per se- is this needed?) 

(e) terminating contracts for the construction of the project and improvements 
to prope1·ty? 

(f) legal fees and disbursements relating to ... ; 

(g) property taxes; and 

(h) seeking government approvals. 

Same 
( 1 0) For greater certainty, a reference in this section to reasonable expenses, 

(a) does not include any expense that exceeds the fair market value of the goods or 
services for which the was incurred; and 

(b) does not include any expense for which the Corporation has been reimbursed by 
another person. 

force on it 1·eceives 

Short 
The short title of Act is 

Vl 



COMMENCEMENT AND SHORT TITLE 

Commencement 
4. This Act comes into force on the day it receives Royal Assent 

Short title 
5. The sh01·t title of this Act is the Reliejfor Ontario Families Energy Amendment Act, 

2011. 

Vll 



From: 

Sent: 
To: 
Attachments: 

Calwell, Carolyn (ENERGY) 
Thursday, November lO, 2011 10:10 AM 
Rehob, James (ENERGY) 
lnstructions.lO 11 20ll'.doc 

My instructions, based on the draft received, so far. I'm off the phone if you now have time. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by otr:ers than the inlende·d recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Confidential & Pril'ileged 

Drafting Instructions- November l 0, 2011 

Definition 

Other structures -municipal services shouldn't he affected (site will ultimately be 
redeveloped) 
Assume Janel serviced bef(Jre project commenced [ENE LSB- check that status report] 

ENE LSB: Amanda to research Mississauaga by-laws re: demolition, remeclitiation 

2. Prohibition on continuing construction 

If corporation tells its contractors to stop constructing, then we risk contractual 
interference claims trom the contractors. We need to preclude this potential liability. 

You addressed prevention ofthet't and damage to property. We should probably also 
address Occupiers' liability-~ corporation remains responsible. 

4. Termination of the Agreement 

Termination should be eHectivc on the date that the OPA repudiates the contract, 
November x, 2011 (we will be able to confim1 shortly). Contract has been entered into
we don't need to deem it never entered into. 

The Corporation sel ffinanced we don't need to address any repayment. 

The hill should tenninate any contracts that the Corporation has related to work on the 
site. Sec comment above re: contractual interference. The policy intent is that Greenfield 
would be paid its reasonable, snnk costs, which should allow it to then pay its contractors 
for the work that they had done. Contractors' lost profit will need to be addressed 
through the compensation provisions. 

Query whether we a provision that requires the Corporation to pay its contractors. 
Although they aren't precluded from litigation under their contracts, we wouldn't want 
the Corporation to find a way not to pay them for their costs incurred. 

Lenders' rights- LSB to follow up with Malle Hanslep 

5. Extinguishment of causes of action 

Is "in respect of the project or the site" sufticient to catch contractors') 

This section should have efTect as of the date of the RFP by which the Corporation was 
selected t(Jr this project. ENE LSB to confirm. 



Once the outcome of the site is determined, we will be able to address exproptiation- for 
now, please assume no expropriation (as you have). 

6. Compensation 

Payment will be made to the Corporation- it would then need to sort out its own 
obligations to make to contractors and suppliers. 

Project development expenses would commence at date of OPA at,'feement, you proposed. 
End date tix reasonable expenses is the repudiation date. 

The expenses incurred by not yet paid would be (i) pursuant to a contract between the 
Corporation and a third party (ii) for work or equipment to be provided in relation to the 
project and at the site (iii) unavoidable (for want of a better word) by the Corporation (in 
other words, if they can mitigate, they must). 

I expect that my client will prefer not to address legal fees directly. 

Compensation if the Crown takes the land still needs to be detennined- one option that 
I've heard is that Crown will buy tor fair market value, as is and then do any post
acquisition work through Infrastructure Ontario. 

Accounting should include provision of contracts as well. 



From: 
Sent: 
To: 

Hf James, 

Calwell, Carolyn (ENERGY) 

Thursday, November 10, 2011 12:22 PM 
Rehob, James (ENERGY) 

IESO Approvals - Additional thoughts 

For Greenfield, it's not clear to me whether IESO would have granted an "approval" for this project If approval has been 
granted, 2 questions: 1) can it be revoked; 2) do we need to include it in the list of approvals in the legislation? 

In conversation yesterday, Ryan suggested that Greenfield probably has an agreement with the IE SO (or will need one), 
wonder if we need to deal with that as well. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by ott1ers than the intended recipieni(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Confidential & Privileged 

Drafting Instructions- November 10, 2011 

Definition 

Other structures -municipal services shouldn't be affected (site will ultimately be 
redeveloped) 
Assume land serviced before project commenced [ENE LSB- check that status report] 

ENE Amanda to research Mississauaga by-laws re: demolition, remeditiation 

2. Prohibition on continuing construction 

If corporation tells its contractors to stop constructing, then we risk contractual 
intetierence claims from the contractors. We need to preclude this potential liability. 

You addressed prevention of theft and damage to property. We should probably also 
address Occupiers' liability- corporation remains responsible. 

4. Tennination the Agreement 

Tennination should be eftective on the date that the OP A repudiates the contract, 
November x, 2011 (we will be able to confim1 shortly). Contract has heen entered into
we don't need to deem it never entered into. 

The Corporation self financed- we don't need to address any repayment. 

The bill should terminate any contracts that the Corporation has related to work on the 
site. See comment above re: contractual interference. The policy intent is that Greenfield 
would be paid its reasonable, sunk costs, which should allow it to then pay its contractors 
for the work that they had done. Contractors' lost profit will need to be addressed 
through the compensation provisions. 

Qnery whether we need a provision that requires the Corporation to pay its contractors. 
Although they aren't precluded from litigation under their contracts, we wouldn't want 
the Corporation to find a way not to pay them for their costs incurred. 

rights- to follow up with Malle Hanslep 

5. Extinguishment of causes of action 

Is "in respect of the project or the site" sufficient to catch contractors? 

This section should have effect as ofthe date of the 
selected f(Jr this project ENE LSB to confim1. 

by which the Corporation was 



Once the outcome of the site is determined, we will be able to address expropriation- for 
now, please assume no expropriation (as you have). 

6. Compensation 

Payment will be made to the Corporation - it would then need to sort out its own 
obligations to make to contractors and suppliers. 

Project development expenses would commence at date of OP A agreement, you proposed. 
End date for reasonable expenses is the repudiation date. 

The expenses incurred by not yet paid would be (i) pursuant to a contract between the 
Corporation and a third party (ii) for work or equipment to be provided in relation to the 
project and at the site (iii) unavoidable (for want of a better word) by the Corporation (in 
other words, if they can mitigate, they must). 

I expect that my client will prefer not to address legal fees directly. 

Compensation if the Crown takes the land still needs to be determined- one option that 
I've heard is that Crown will buy for fair market value, as is and then do any post
acquisition work through Infrastructure Ontario. 

Accounting should include provision of contracts as well. 



From: 
Sent: 
To: 
Cc: 

Calwell, Carolyn (ENERGY) 
Thursday, November 10, 20111:12 PM 
King, Ryan (ENERGY) 
Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
Outcome of the GS site 

Confidential/Solicitor-Client Privileged 

Hi Ryan, 

We will need to get direction, either to inform negotiations or in the context of legislation, about the outcome for the 
Greenfield site. I have taken a stab at trying to craft an options deck. This is a first cut and isn't in tremendous form. I'm 
sending to you at this point in any event because it needs policy input and because you may well have thoughts about 
other options that could be considered. 

I don't know what sort of timing is in play. I am concerned that we will be asked to show draft legislation in the short term, 
without having direction on this issue, which will mean that the legislation will have large holes. 

I welcome your thoughts and input. 

Carolyn 

This communication may be solicitor/clieni privileged and contain confidential information only intended for the person{s) to whom it is addressed. Any 
dissemination or use of this inform a !Jon by others than the intended recipienl{s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 





Rehob, (ENERGY} 

From: Calwell, Carolyn (ENERGY) 

Sent: Thursday, November 10, 20111:13 PM 

To: Calwell, Carolyn (ENERGY); King, Ryan (ENERGY) 

Cc: Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY); Rehob, James (ENERGY) 
RE: Outcome of the GS site 

Attachments: GS Options on Site.lO ll 20ll.ppt 

Apologies - I sent without attachment 

From: Calwell, Carolyn (ENERGY) 
Sent: November 10, 2011 1:12PM 
To: King, Ryan (ENERGY) 
Cc: Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
Su!bje:ct: Outcome of the GS site 

Confidential/Solicitor-Client Privileged 

Hi Ryan, 

We will need to get direction, either to inform negotiations or in the context of legislation, about the outcome for the 
Greenfield site. I have taken a stab at trying to craft an options deck. This is a first cut and isn't in tremendous form. I'm 
sending to you at this point in any event because it needs policy input and because you may well have thoughts about 
other options that could be considered. 

I don't know what sort of timing is in play. I am concerned that we will be asked to show draft legislation in the short term, 
without having direction on this issue, which will mean that the legislation will have large holes. 

I welcome your thoughts and input. 

Carolyn 

This communication may be soHcitor/cllent privileged and contain confidentfal information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this informDtion by others than the intended recipfent(s) is prohibited. Jf you have received this message in error please notify the writer 
and pem1anentty delete the message and all attachments_ Thank you. 
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MINISTRYOF ENERGY 
.............. ,.,..................... ................................... . ....................................................................................................................................................... ··············· ............................ ··················· 

Issue 
.......... ................................................. ............... .................................................................. . ...................................... ., .............................................................................. . 

• Next steps to resolve the Greenfield South gas 
plant require the government and the OPA to 
determine what will happen with the Greenfield 
South site 

I) There are at least 3 options for the site 
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MINISTRYOF ENERGY 

Option 2 - Greenfield retains site 

• Use of site for electricity generation is prohibited through 
agreement or legislation 

~~ Greenfield is compensated for sunk costs of project 
development, costs of restoring site to its pre-construction 
state and retains title to the land 

Pros 
• Limits OPA's and government's interest to financial 
• Less intrusive to private interests 
Cons 
03 Public may continue to have concerns about future use of 

site 
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fl'om: 

Sent: 
To: 
Cc: 

Attachments: 

Calwell, Carolyn (ENERGY) 
Monday, November 14, 2011 12:24 PM 
King, Ryan (ENERGY); Rehab, James (ENERGY) 
Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Deck for 1:00 today 
GS Options on Site.l4 11 20ll.ppt 

Confidential/Solicitor-Client Privileged 

I understand that the OM wants to walk a deck into a meeting about Greenfield that he is having today to start a 
conversation about the draft legislation. Ryan, I've built on the version that you sent rne to address the compensation 
question- please see attached. 

I welcome your comments- I don't pretend this version is at ail definitive. I need to get this to Joseph by about 1. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this irdomwlion by others than the intended reclplent(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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MINISTRYOF ENERGY 

Issue 

~ Next steps to resolve the Greenfield South gas 
plant require the government and the OPA to 
determine what will happen with the Greenfield 
South site 

El There are at least 3 options for the site 
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MINISTRVOF ENERGY 

Option 2 - Greenfield retains site 

• Use of site for electricity generation is prohibited through 
agreement or legislatio 

• Greenfield is compensated for sunk costs of project 
development, costs of restoring site to its pre-construction 
state and retains title to the land 

Pros 
e Limits OPA's and government's interest to financial 
• Less intrusive to private interests 
Cons 
<II Public may continue to have concerns about future use of 

site 
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From: 

Sent: 
To: 

Attachments: 

Attached as discussed. 

Carolyn 

Calwell, Carolyn (ENERGY) 
Monday, November 14, 2011 4:49 PM 
Rehob, James (H~ERGY) 
Index 
Record of Public Comment Greenfield.doc 

This communie<Jtlon may be solidlor/cl'lent privileged and contain confidenlia! information only intended for the person(s) to whom it is addressed. Any 
disseminallon or use of !his information by others ihan the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permaneniiy delete the message and all attachments. Thank you. 
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Policy Rationale: 

The 280 MW oas-fired generation facility, under construction at 2315 Lore land Ay{')nUe,has received significant local opposition from 
leaders from the time of the award of a Clean Energy SL!pPIY co~t~act to Greenfield South Power Corporation 

date. The City of Mississauga has filed resolutions opposing theJacilijy at itsclit.·.r.e.nt location. In response to 
d)!J-;, '", •.,'"/ 

opposition, the government asl<ed the Ontario Power Authority to engagq,;!Sr'eeofield South'~p\Ner Corporation in finding an 
alternative location for the plant. These discussions, if unsuccessful, ma\1 necessitate more proscriptive measures to stop the plant 
going forward. ..:t'i::);-·• 

The following provides examples of the public comment of which the on matter. 

I Number j_:ritle-- Date 

I 

I 1 I City of Mississauga I January 2(),·2006' ··Staff report'to the Council of the City of Documents the 
Report MG.01.REP I . ,{'<JM., · ).·· .... f\Aississaugarra···g· arding Request for Individual environmental concerns, 
EC.14.1.0R ' "'''''·•· EnvironmentafAssessment Greenfield South including municipal water 

1 .l['?:;(yt,f3r.,e~ojes.t;Eastern Power Limited (Ward 1) servicing, destruction of the 

I 

I 
12 I Co""'P"''"cccC 

recbmmg•J[l!jing that the Commissioner of natural environment and 
hJransportation and Works be authorized to non-compliance with 
fq[Wa.rd a letter to the Minister of the City's Official Plan. 
Environment request that the Minister review 
arid vary a decision to deny the request for 
elevation of the project an individual 
Environmental Assessment 

I March (3;2006 Correspondence from Markland Homes 

I 

'·.·.· .. ·~:· / Association to the Minister of Energy regarding 
>' meeting with CHIP and expressing concern 

. about the impact of the Green"'fie:::_ld"'-"'S:::_ou""t'-'h __ _L _________ _ 



~~ ::_::fo"~""'"'~"" 
Power Project on the communi!~{ 

February and Correspondence from an individual to the 
March, 2006 Minister of Energy regarding concern about the 

potential harm of a power pla11tclose to 
residence. 

4 City of Mississauga October 24, 2007 Report of Closed Session discussion of OMB 
Minutes of Session Decision on Appeals.by (~reenfield.South 
18 Power Corporation.resulting in a resolution that 

the City of Mississauga not continue with a 
Motion to th~ Diyisional Court seeking leave to 
appeal the decision, of the Ontario Municipal 
Board in the matter of certain appeals by · 
Greenfield South PowerCorporation. 

5 Letter requesting July 21, 2008 Letter from Mayor McCallion to Minister of 
information Energy regarding the status of. the Eastern 

Power projecfsothat the citizens who strongly 
objected to the Eastern Power project may be 

.... informed. . • · .· 
6 Letter August 20, 2008 · Letter fromMinister of Energy and 

lnfrastructure]o Mayor McCallion regarding the 
status of power procurement activities in the 
southwest Greater Toronto Area and 
addressing environmental considerations 

.... . .. . ·· . related to Greenfield South. 
7 Correspondence .. • ! •' November 2,ii0,08 Correspondence from area resident to Minister 

of Energy and MPP Mississauga- South 
' 

I t\ regarding Town Hall Meeting on 28'" October 
2008 and expressing fear about power plants 

/ in neighbourhood. 
.· .· ... 

8 Miscellaneous Various, 2009 Correspondence from various individuals to the 
Correspondence Minister of Energy and local MPP regarding 

concernforthe(}reenfield facility, 

2 



9 

14 

IILetter enclosing 
report 

I 

Correspondence 

' September 28, 
2009 

Letter from Mayor McCallion to Minister of · -
Energy concluding thee is no need for this 

based on enclosed report.ehtitled 
Demand and Supply Consigerafions'Oakville & 
Mississauga Areas dated September i 7, 2009, I 
providing assessment ofOPA's;lo9d I 
forecasting for the ar,!'ia d!'!signated§puthwest I 

an overvievy,gfthe.present and)uture , 
loads. · · · ·· · 

Statement fromt;tlllississa'uga Residents 
Associations; Ne!\ft{o~k (tlii!J~ANET)- Clean Air 
Subcommittee in re~ponse to Toronto Star 
Opinion Column. ~'''',~, 

<:;;~;~;;,';_-,, 

I May 5, 2010 I Letter~.frofi1MayorsMcCellion,.Burton and 
I Trainer of Missli:;sauga, Oai<Vjlle and 

I Responds to 
TransCanada's proposal 
gas plant in Oakville and 
expresses concern about 
natural gas plants generally. 

I Haldimang re~pectivyiY \OJhe Minister of 
j Energy expr,yssing con~ern about fossil fuel 
, qeneration in the Clarkson Airshed. 

' Miscellaneous ·.•.·•.· •. C.·•.·.o. rre .. sp. onde·Q····.c····e.· from various individuals to the II Correspondence Minister of Ener,gy and local MPP regarding 
·concern for the"Greenfield facility. 

Miscellaneous 
Correspondence 

Statfrepo[tto Planning and Development Notes that "the issue of 
:<:;ommittee regarding Proposed Review of the power generating 
t~n9 \)se Planning Framework for Power and their appropriate 
Generation Facilities recommending that the location has been a 
Committee provide staff with direction on a recurrent issue for the 
preferred scope for a review of the land use decade". 
planning framewol'l< for power generating 
facilities. 

] Correspondence -from various individuals toii1e-~ 
1 Premier, various Ministers and MPPs regarding 
1 concern for the Greenfield facility, with rEJ[llies 1 

3 



where available. I 
15 Resolution 0173- June 22, 2011 Resolution by the Council of City of Outlines Mississauga I 

2011 of the Council Mississauga to request from the_ Minister of the Council's concerns over 
of the City of Environment a Full Environmental Assessment location of the plant in a 
Mississauga and to be conducted on the Gre'enfield South densely populated urban 
related Minutes proposal area and implications for 

<1 :: ?:. :, 
emissions in the Etobicoke 
Lakeview airshed. 

16 Request for Full June 24, 2011 Letter from Mayor McCallion to Ministerof Outlines Mississauga 
Environmental Energy regardipg Mississ~uga Resolution Mayor's concerns over 
Assessment from the 0173-2011 reques\i!]g afgll Environmental location of the plant and 
City of Mississauga Assessment following the Minister's statement concern about health I 

that there would be a re~ie,w of the Greenfield implications for residents of 
Southpo\Ner proposal forJ:new environmental Mississauga. 
evidence . · : · · 

17 Miscellaneous July 2011 Correspondencefrofl1 various individuals to the 
Correspondence Premier,'various Ministers and MPPs regarding 

concern for_ the Greenfield facility, with replies 
where available. 

18 Recommendation July 6, 2011 Recommendation adopted by the Council of Demonstrates Mississauga 
GC- 0469-2011 of the City of Mississauga that endorses the Council's concern for the 
the Council of the 

·' repor\ .. E)!ltitled,"Provincial Election 2011: plant and its endorsement of 
City of Mississauga Summaryof Key Issues for the City of questions to political parties 
and related Minutes. 

._· 

.· ····-· f'v1ississauga" and additional question for in the context of a Provincial . .. 

···-······-· 

provi~cial political parties as follows: "would election as to how each 
your party ensure a full Environmental party would address the 

.·.; t ,. 
. assessment is conducted on the Greenfield plant. 

South Power plant proposal" and "will you as a 
Provincial candidate oppose the construction of 

-··. the Greenfield South power plant" 
1g Greenfield South July 8, 201.1 Motion to the Council of the City of Demonstrates Mississauga 

Power Plant - Mississauga requesting that Minister of Council's concern for the 
Council Motion , Environment to conduct a Full Envir(Jnrrental 

. -
environmental implications 

4 



20 

21 

22 

25 

I l 

Correspondence 

Letter from 
Ontario Liberal Party 

Miscellaneous 
Correspondence 

Miscellaneous 
Correspondence 

August 1 

uals to the 
vauuu~ Ministe'rs and MPPs regarding 

Greenfield facility, with replies 

from various individuals to the 
Ministers and MPPs regarding 

the Greenfield facilitv. with replies 

remains committed to the 
relocation of the plant, as well as developing 
more rigorous controls for location choices in 
future proj~~•o 
Correspondence from various individuals to the 
Premier, various Ministers and MPPs regarding 
concern for the Greenfield facility, with replies 
where 

ponse 
concerns of the community 
about the distance and 

of buildings that have 
been constructed since the 
original approvals were 
given for the Greenfield 
South Power Plant 

Demonstrates opposition 
from local MPPs 

5 



26 Petition To November 7, Petition to STOP the Sherway Power Plant in Received 2,187 signatures 
2011 Mississauga/Etobicoke as the plant is near a to November 7, 2011 

waterway and a hospital and will result in 
dama e to eo Je, the environment and wildlife 

27 Greenfield South Undated Chronology of events 
Power leading up to the approval 
Corporation - and construction of the 
Detailed Greenfield South plant, 
Chronology beginning with the OPA's 

RFO for 'Clean Energy 
Supply' in September 2004, 
prepared by staff of the City I 
of Mississauga. Includes 
history of zoning by-law 
a eals to the OMB 

Section.B 

1 Eastern Power Spring/Summer Reports on site plan approval and release of Demonstrates community 
Update - Ward 1 2006 the holding provision to permit construction of a interest in project at early 
Councillor's Re ort 280MW ower eneratin facilit . sta es. 

2 , Proposed plant could March 13, 2009 Reportsof Ontario Municipal Board Ilea ring at Documents residents' 
be online by 2012 which the') City of Mississauga provided concerns about lack of 

evidence that it made changes to its by-laws as public input upon award of 
ord§;[ed by the OMB in 2007. contract. Quotes Sherway 

Homeowners and 
Recreational Association 
and Concerned 
Homeowners for Intelligent 
Power, which is 
characterized as a 
consortium of 8 ratepayers 
qroups. 

6 



~-·· Permit issued for 1 June 1, ?n 
1 power plant -
I Mississauga.com 

I I 

k ~ 
becomes 

Report of building permit issued for 
construction of the 280 MW power plant and 
concerns of the Coalition of Horpeol'(ners for 
Intelligent Power and the Mississauga 
Residents' Associations NytWork related to its 
location near homes, Trillium Health Centre 
West Toronto and Etobicoke Creek 

---~--~:l Documents conce1·ns of 
Coalition of Homeowners for 

I 
_ Power and the ' 

Mississauga Residents' 
Associations Network 

Following the issuipgof the Euildin(:Fpe~mit fm \1 Documents concerns of the 
the plant, whicbdespite the OMB ruling in .2007 Markland Wood 

.

1 

issue -Toronto Star I was not issued•L!rJ_· .. ~._.I·.,·.·.2 .. 011······.·_· .. ;,res··.i.·dents group_s __ ;. 1 Homeowners Association 
oppos1ng the projeCt,vowe.d•to make the plant I representing 1 ,300 

1 an e··l•e· .. c. tion issue in thE1_•·.• .. p.·._.• .. _r_· •.. o· .. vincial election. 1 Etobicoke homes. ~-

\ 

Former Energy Ministerapd Etobicoke MPP 1 
Donnap.ansfield announc~gher intention to I 

1 
1 

fight thE1 .. _P··.rojeg·t···· .•. s····t·•·a·•-·· .. ·.·.t·····i.·.·n· .. ·,g·· .... _.· .. · .. t._i·l_·_·.l·s·····.·.··.P_._.·.lif!Dt should not J \ ~ 
8

J•!F; : be builtwhilethere is any qu~siion as to its 

~-5 1 MOE to review I June 15, 2o __ ._]Jy;(( •_·• .. ·. -~-.. ~~rt 
0

~t~~~=~~~y~~Enyironment John \ Documents concerns of the 
1l 1 power plant- Inside I ........ · · • ,Wilkinson's•statement that the plans for the i Coalition Homeowners for I 

16 

; 

I . . 
l l I ...•.. H ;t~~~d~~~~wer Q!§nt I Augus--t-;2_'~---~--01-1 

.

·.·.·_P,_ .• ow. er plant w_.o_._··.u····l·d be reviewed in light of I intelligent Power, which has 
recent construction of a new set of opposed the plant since I 
:,condominium .towers near the site. 2005. I 

Hazel McCallion and Documents Citv of 
i .. ;:;,ouncillorJim Tovey detailing the history of the 1 Mississauga's attempt to 
'pr;oJe~t and stat1ng that the C1ty had run out of block the plant through an 

• opJions with regard to opposing the proposal Ontario Municipal Board 
orice the OMB decision amended the City's hearing. 
Official Plan and Zoning By-law. The 

official was bound to issue a 

I
. permit once the project complied with required 

laws. 

I 
Letter to the Editor providing an account of a 

. meeting about the future power plant, . I ""v' vv' "' ">V cJWV f''W'" U< 
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I meeting- Inside [ characterizing the meeting as "grass roots 
Toronto I democracy in action". 

I 8 I Group holds power August 23, 2011 Provides notice of a rally to be held on 

I public meetings. 

Rally organized by Coalition 
of Homeowners for 
Intelligent Power, apparently 
representing 14,000 homes, 
with participation from the 
Mississauga Residents' 
Associations Network. 

9 

plant rally- September 15, 2011 for citizens concerned 
Mississauga.com about the power plant. 

Residents ramp up 
power plant fight
Inside Toronto 

Sept 16, 2011 Reports that hundreds of residents protested Rally organizers called for 

1

, 

near the plant's location. Discontent has grown residents to make the power 
since the construction on the site began plant an issue in the , 
despi.te th.e Environment.Minister's pledge to provincial election. I 
review the approval of the plant obtained in 
2008. The purpose of the protest was to urge · 

1 1 1 the Premier to cancel the _project. I 
I 10 I Power plant review Sept 19, 2011 Ongoing environmental review not complete, Documents residents' I 

~ 

ongoing- Inside but residents asking that the review be 
Toronto completed before the Provincial election. 

Politicians should 
stop playing with 
Ontario's electricity-

Sept 29, 2011 

Ministry of Environment spokesperson said that 
it was too early to speculate on when the 
review will be complete, what the outcome will 
be, and whether cancellation of the project is 
an Clption. 
Opinion piece by Tom Adams regarding the 
announcement from the Liberals that if elected, 
the Greenfield Plant would be relocated. 
Criticises the announcement as a political 
move to secure votes, with a lack of 
information provided regarding costs of the 
cancellation, including replacement generation. 
Also criticises the energy-related campaign 

'-------L---------'--------_1 promises of other political parties. With all 3 

demand for a response prior 
to October 61

h 

Documents concurrence of 
provincial political parties on 
cancelling the plant. 

8 



-, parties now in opposition to the plant, there is 

1 , no debate on the wider issues associated 

I ~ 11 

the cancellation. 

[~ · Construction I Oct 24, 2011 I One month after the Lib .. e·· .. r······a· .. ·l·s, d.·.· •. ·.e· ·.·.·.c····.·.i·d.ed to halt 1 continues at I ! the Greenfield project, construction is still 
Mississauga power [ I ongoing. A generator was'seen.being delivered 

plant- National Post .

1

. I to the site. Spoke····s····p· e.rson for the Mi.D·i·s. try 
J II stated that ther·e·. hasn't been time to worl.< out 

, the details of theicancellation yet, but that the 

Demonstrates ongoing 
concern 

L I govemmentJsf~~rnmitted<tQ relocating the 

I 
plant. Critics rema,it~ ~cepycal .. that the 

... , to relocate the plantiwa,C:s'-'"g"'e"n'C'u"::;n:":e~.--:-c:=::--+-:=:----c-------~ 
I New Generator , Oct 24, 2011 Articl.e with criticism from .• both PC and NDP Documents concurrence of 

1 13 
Unplugged for Power I leaders 9n the continuei:h~gqstruction of the provincial political oarties on 
Plant- Toronto Sun 1 1 plant. Both PE\UY leaders statetl]at the longer cancelling the 

~ I ' I 

14 I Liberals in talks to I Oct 26, 2QJ1 
move 
Mississauga.com 

I construotion continues, the greater the cost will construction. 
be to tax payers ifal;ld wllen the plant is 
relocated. · · ·· 

'"Ministry of Energy spokesman stated that 
'cliscussions !().relocate the plant are tailing 
>place, and thatiJD legislation will be required to 
halt constructipn of the plant. Criticism by the 

1 Refers to Applewood Acres 
Homeowners Association. 

I 

I 
oppositiO[l and residents persists as I 
construction on the plant continues. ~----------! 

, 15 Miscellaneous .· .. · ..•. ~ ... Between Fe~r·u .•... a···r.y R~ .. · .. ·.P ... ·orts from miscellaneous sources related to 

1 

1 'J 2, 2006 and i the Greenfield South power plant. 

1

. 

I_ +November 2, 2011 ,_·· __ 
I I 
I Section C 1 

1 l Bill8 I March 

'---------'------~·j ___ _ !Bill 8, The Separation Distances For Natural 
Gas Power Plants Act, 2010, a Private 
Members Bill ---·- . 

9 



Hansard March 22, 2010 
Correspondence April 23, 2010 Correspondence from an individual to the 

Premier, the Minister of Energy, the Minister of 
Environment and MPP in support of Bill 8. 

-
Correspondence March 24, 20'11 .··. .. 

10 



March 6, 2006 
March 20, 2006 
close to his home. 

November 2, 2008 

Markland Homes Association regarding meeting with !VlllliotcJ 

to Minister of Energy expressing genuine wnrrv having a 

]] 



I 

I 

I 

I 

I 

I 

I 

I 



From: 
Sent: 

To: 
Cc: 
Subject: 

Calwell, Carolyn (ENERGY) 
Monday, November 14, 2011 4:59 PM 
King, Ryan (ENERGY); Rehab, James (ENERGY) 
Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
R.E: Deck for 1:00 today 

Confidential/Solicitor-Client Privileged 

Ryan, thanks for looking at this draft so quickly and for your question about further recourse Greenfield might have if we 
fix an amount for compensation through legislation. If we take this approach, we would also use the legislation to 
extinguish all rights to any other compensation, including any ability for Greenfield to proceed through the courts. Our 
remaining exposure is through NAFTA, as we can't legislate away any risk associated with our trade agreements. 

Carolyn 

From: King, Ryan (ENERGY) 
Sent: November 14, 2011 1:12PM 
To: Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Sulbje:ct: RE: Deck for 1:00 today 

One comment/question on slide 5 (attached) 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 12:24 PM 
To: King, Ryan (ENERGY); Rehab, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Suibjerct: Deck for 1:00 today 

Confidential/Solicitor-Client Privileged 

I understand that the OM wants to walk a deck into a meeting about Greenfield that he is having today to start a 
conversation about the draft legislation. Ryan, I've built on the version that you sent me to address the compensation 
question- please see attached. 

I welcome your comments- I don't p·retend this version is at all definitive. I need to get this to Joseph by about ·1. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential informaiion only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s} is prohibited. If you have received this message in error please notify the writer 
and pennanently delete the message and a!l attachments. Thank you. 
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MINISTRYOF ENERGY 

Issues 

Gl Next steps to resolve the Greenfield South gas 
plant require the government and the OPA to 
determine: 

1) what compensation Greenfield South should 
receive for termination of the contract; and 

2) what will happen with the Greenfield South site 

·····-~~---···~••>'"'''-'-~·~·U·~-~~-~··-~-" -~ ><>O<•>~~--""''"''.'"-"'~·---~U'H""''~"""'~hl~O->-~H->~o>M>,.~<4W0~W>"'"'~"-"~---· ><>><-M>>oM~<>0>~->mU•U~·-='--""W'''"'"''"'''-'~"~-=--~-·""'"~--~">m-'"'''' --->> 
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MINISTRYOF ENERGY 

Option 1 - Formula based on costs incurred 

@ Greenfield would receive compensation for 
reasonable costs incurred in developing the project 
based on costs that it could prove throug 
documentation and, potentially, audit 

@ Pros 
• Places onus on Greenfield South to prove its costs 

• Payment would be based on verifiable information 

• This approach was taken in the Adams Mine Lake Act, 2004 

@I Cons 
• It is unclear whether a formula could be negotiated with Greenfield 
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MINISTRYOF ENERGY 

Option 3 - Referral to Arbitrator 

• An arbitrator could be appointed to resolve compensation 
either with consensus of Greenfield South or through 
legislation 

li) Pros 
• Provides for resolution of compensation through an independent third 

party 
• Allows for fair, impartial assessment of the amount of compensation 

• Cons 
• Could result in a lengthy process, although process could be negotiated or 

legislated 
• Once arbitration commences, the ability of the OPA and the government to 

control the process is reduced 
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MINISTRYOF ENERGY 

Site Option 1 - Acquisition 

• Infrastructure Ontario or Ontario Power Generation 
acquires the site "as is" from Greenfield South 

.. Greenfield is compensated for sunk costs of project 
development and fair value for land 

.. Pros 
• Quick to implement 

• Costs of demolition and restoration of site are deferred 

• Site becomes available for public use or for resale 

• Cons 
• Costs of security of site 

• Tantamount to expropriation 
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MJNISTRYOF ENERGY 

Option 3 -City of Mississauga Participation 

.. Begin discussions with the City of Mississauga to seek their 
interest in acquiring the site from Greenfield South Power 
Corporation or playing a role in resolution of the site 

• City could contribute financially to compensation for 
Greenfield South and in turn have a say in the future use of 
the land 

.. Pros 
• Could potentially reduce total costs borne by the OPA or the Province 
• City could show that it is doing something positive in light of the 

cancellation 

• Cons 
• Would likely require some convincing of the City. 
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From: 
Sent: 
To: 

Attachments: 

Calwell, r::~.-r.ho> 
November 14, 2011 5:21 PM 

Rehab, James (ENERGY) 

RL Index 

Greenfield South Public Comment.f.doc 

Apologies - I sent i11e wrong draft. Tl1is is the one currently in use. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 4:49PM 
To: Rehob, James (ENERGY) 
Suii:Jje:d: Index 

Attached as discussed. 

Carolyn 

This communication 
dissemination or use of 

privileged and contain confidential information only intended for tile person(s) to whom il is addressed. Any 

and permanen!!y delete tile message 
others tt1an the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 

ali attachments. Thank you. 
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Policy 

280 MW gas-fired generation facility, under construction at 2315 
received significant local opposition from citizens and local civic leaders 

time of the award of a Clean Energy Supply contract to Greenfield South Power 
in 2005 to date. The City of Mississauga has filed resolutions opposing 

at its current location. In response to this opposition, the government asked 
Ontario Power Authority to engage Greenfield South Power Corporation in finding an 

lternative location for the plant. These discussions, if unsuccessful, may necessitate 
more proscriptive measures to stop the plant going forward. 

The following provides examples of the public comment of 
on this matter. 

is aware 

1- Number! Title 

_[ ~---·-· 
l Date 

1 January 26, 
2006 

I Brief Description I 
' 

Staff report to the Council of the CityoTl I 1 

I 
' 

I, 

' 
b 
i 
' 

I 

I 
' I 
13 
I 

I 
4 

I 
' I 

l ___ 

City of 
Mississauga 
Report 
MG 01 REP 
EC.14. 

.. I Correspondence 

I 
I Correspondence 
I 

' I 

I 
' I City of 
' Mississauga 

Minutes of 
Session 18 

I March 6, 2006 
I 

i February and 
I March, 2006 

I 
I 
1 October 24, 
12007 
I 
' ' I 

' Mississauga regarding Request for [ 
Individual Environmental Assessment I 
Greenfield South Power Project Eastern j 

Power Limited (Ward 1) recommending I 
that the Commissioner of ! 
Transportation and Works be ' 
authorized to forward a letter to the 
Minister of the Environment request that 
the Minister review and vary a decision 
to deny the request for elevation of the 
project an individual Environmental . 
Assessment Documents the City staff's 1

[ 

environmental concerns, including 
water servicing, destruction of 

I the natural environment and non- I 

I compliance with the City's Official Plan. I 
-~ Correspondence from Markland Homes 1 

Association to the Minister of Energy I 

I 
regarding meeting with CHIP and 

, expressing concern about the impact of 
I the Greenfield South Power Project on 
I the community. 

Correspondence from an individual to 
the Minister of Energy regarding 
concern about the potential harm of a 
power plant close toresidence. 
Report of Closed Sess·ron discussion 
OMB Decision on Appeals by 
Greenfield South Power Corporation 

in a resolution that the City 
1 

Mississauga not continue with a Motion_j 



I J ! . 

I 
Letter requesting I July 21, 2008 
information 

I 

I . 
6 I Letter D\ugust 20, 

I 2oo8 
I 

I -·--· 
I Correspondence 7 November 2, 

I 
2008 

I 
' I 
I 
i 
I 
I 

j8 Miscellaneous Various, 2009 
Correspondence 

9 I Letter enclosing September 28, 
' 2009 1 repori 

I 

I 

I 

I I I 

10 I Why new natural April 25, 2010 
gas power plants 

i are a good fit for 
I the GTA [NOT!] 
' I 

11 Correspondenc~ay 4, 2010 & 
I Ma 5, 2010 

to the Divisional Court seeking leave to 
appeal the decision of the Ontario 
Municipal Board in the matter of certain 
appeals by Greenfield South Power 
Corporation. 
Letter from Mayor McCallion to Minister 
of Energy regarding the status of the 
Eastern Power project so that the 
citizens who strongly objected to the 
Eastern Power project may be 
informed. 

I Letter from Minister of Energy and 
1 Infrastructure to Mayor McCallion 

regar dina the status of 
procL 
Greater Toronto Area and addressing 
environmental considerations related to 
Greenfield South. 
Correspondence from area resident to 
Minister of Energy and MPP 
Mississauga -South regarding Town 
Hall Meeting on 28 11

' October 2008 and 
expressing fear about power plants in 
neighbourhood. 

Correspondence from various 
individuals, mostly local residents, to 
the Minister of Energy and local MPP 
regarding concern for the Greenfield 
facility. 
Letter from Mayor McCallion to Minister 
of Energy concluding thee is no need 
for this plant based on enclosed report 
entitled Demand and Supply 
Considerations Oakville & Mississauga 
Areas dated September 17, 2009, 
providing assessment of OPA's load 
forecasting for the area designated 
Southwest GT A, an overview of the 
present and future loads. 
Statement from Mississauga Residents 
Associations' Network (MIRANET)-
Clean Air Subcommittee in response to 
Toronto Star Opinion Column. 
Responds to TransCanada's proposal 
for gas plant in Oakville and expresses 
concern about natural gas plants 

enerall . 
Letters from Mayors McCallion, Burton 
and Trainer of Mississauga, Oakville 

2 



I ·-~~--· 

I I 

l I 
I .. I 

and Haldimand respectively to 
Minister of Energy expressing concern 
about fossil fuel generation in the 
Clarkson Airshed and supporting 
conversion of Nanticoke into biomass 
and gas plant 

12 I Miscellaneous I October 2010 
I Correspondence I 

'I Correspondence from various 
, individuals (including local residents, a 
' I . 

i 

I 
city councilor and a Homes Association) 
to the Minister of Energy and local 

1 regarding concern for the Greenfield 

I I 

1

13 1 City of February 8, 
I Mississauga 2011 

' ' 
1 i Report 
I I EC.14POW 
I , 

! 
' 

I facilitY: . 
I Staff report to Planning and 

Development Committee regarding 
Proposed Review of the Land Use 

. Framework for Power 
Generation Facilities recommending 

Committee provide staff with 
direction on a preferred scope for a 
review of the land use 

I I j framework for power generating 
I I . facilities. Notes tl1at 'the issue of power 
I 1 generating facilities and 

· I \ I appropriate location has been a 
I , ! I recurrent issue for the last decade". 
11-;r ! Miscellaneous J Apr·if:June ·1 Correspondence from various 

I

, ·~· Correspondence I 2011 1 individuals (including local residents, 
, I 1 local counselors) to the Premier, 

, I I \ various Ministers and MPPs regarding 
i I I I co;cern for the Greenfield 
; I ! re lies wl1ere available. 
115· ;

1

• Resolution 0173· j June 22, 20'11 j Resolution by the Council of City of 
I 201 i of the i Mississauga to request from 

I Council of the j I Minister of the Environment a Full 
1 City of I I Environmental Assessment to be 
I Mississauga and I I conducted on the Greenfield South 
1 related Minutes I I proposal. Outlines Mississauga 
i I Council's concerns over location of the 

I plant in a densely populated urban area 

, , Etobicoke Lakeview airshed. I 
and implications for emissions in the 

] Request for Full 
1 

June 24, 201 i I Letter from Mayor McCallion to Minister 
I Environmental 1 of Energy regarding Mississauga 

16 

I Assessment from I Resolution 0173·2011 requesting a 
' ' 
1 the City of ,

1

, Environmental Assessment following 
'I Mississauga the Minister's statement that there 

would be a review of the Greenfield 
I, I South power proposal for new 

, I 
1 

environmental evidence. 
I ' I Mississauga Mayor's concerns over 
-~···~---L~·· 

' -' 



I l 
~- I Correspondence 
' 

July 2011 

location of the plant-and concern abouTl 
health irnplications for residents of 1 

Mississauga. 
Correspondence from various 
individuals (including local residents 
and the Mayor of Mississauga) to the 

~~ ! Premier, various Ministers and MPPs 
regarding concern for the Greenfield 

1 _ _ facility, with replies where available. 
1 

18 I Recommendation July 6, 2011 Recommendation adopted by the 
, 'I GC- 0469-2011 of Council of the City of Mississauga that 
I the Council of the endorses the report entitled "Provincial 
I City of Election 2011: Summary of Key Issues 

19 

20 

1 21 

22 

Mississauga and for the City of Miss1ssauga" and 
related Minutes additional question for provincial 

I 

I 

I Greenfield South July 8, 2011 
I Power Plant -
I Council Motion 

I I 

J 
I Miscellaneous August 2011 
1 Correspondence 

I 
I 

I 

I 
I 
I 

I I I 

I Letter from the J August 19, 
Ontario Liberal I 2011 

, Party 
I 
I 
I 
I 

I 
1 Miscellaneous I September 
I Correspondence I 2011 

I 
I 
I 

I 

I 
I 
I 
I 

political parties as follows: "would your 
party ensure a full Environmental 
assessment is conducted on the 

and "will you as a Provincial candidate 
oppose the construction of the 
Greenfield South power plant" 

I Motion to the Council of the City of 
j Mississauga requesting that Minister of 
' Environment to conduct a Full 
j Environmental Assessment and that the 
I Minister of Energy conduct a full review 

to determine the necessity of 
manufacturing 280 MW in a densely 
populated urban area and consider 
alternatives to the proposaL 
Correspondence from various 
individuals including local residents to 
the Premier, various Ministers and 
MPPs regarding concern for the 

I Greenfield facility, with replies where 
I available. Some of the correspondence 
I criticizes a July 281

h public information 
I session held by Eastern Power about 
1Jtl.Eu:lower plant -
j Letter from Premier McGuinty to Mayor 
1 McCallion enclosing responses to the 
I City of Mississauga's provincia I election 
I 9'::'_estionnaire. 
I Correspondence from various 
I individuals (including local residents 
I and a school board) to the Premier, 
I various Ministers and MPPs regarding 
I concern for the Greenfield facility, with 

replies where available. _ 

4 



Miscellaneous 
Correspondence 

1 Octobef2011 
I 

Correspondence from various 
individuals (including local residents 

the Mississauga Mayor) to the 
.. _, ,_,, various Ministers and MPPs 
regarding concern for the Greenfield 

-~-- . facility, with replies where available. 
24 I Statement from October 25, The government remains committed to 

j Charles Sousa 2011 the relocation of the plant, as well as 
1 MPP developing more rigorous controls for 
1 location choices in future projects. 

25 I Miscellaneous I November 20·11 Correspondence from various 
I Correspondence I individuals to the Premier, various 
I I Ministers and MPPs regarding concern 

I 
.
1

· for the Greenfield facility, with replies 
_____ i where available. 
26 I Petition ~o November 7, 1 Petition to STOP the Sherway Power 

I 2011 I Plant '1n Mississauga/Etobicoke as 
I I plant is near a waterway and a hospital 
I I ' and will result in damage to people, the 
' I environment and wildlife. Received 

-, 

~27 Green· 
l 2,187 signatures to November 7, 20Jj_j 
I Undated I Chronology of events leading up to the I 
I I approval and construction of the I 

j 'I Greenfield South plant, beginning with j 

j Power 
1 Corpmation -
1 Detailed I the OPA's RFO for 'Clean Energy . 

I i Supply' in September 2004, prepared I 1 Chronology 
1 by staff of the City of Mississauga. I 

~--· 
I 

1 

2 

jlncludes history of zoning by-law I 
______ _L _____ __,_1 -'"a'l:'p"-peals to the OMB . _ _j 

Section B I 
- j 

' Eastern Power .
1

· Spring/Summer I Repmts on site plan appmval and I 

Councillor's I 1 permit construction of a 280 MW power 
Update- Ward 1 2006 I release of the holding provision to ~ 

Report I J _ _generating facility. 
Proposed plant I March 13, 2009 1 Reports of Ontario Municipal Board I 
could be online I · hearing at which the City of I 
by 2012 I Mississauga provided evidence that it ' 

I 
made changes to its by-laws as ordered 
by the OMB in 2007. Documents 
residents' concerns about lack of public 
input upon award of contract Quotes 
Sherway Homeowners and 
Recreational Association and 
Concerned Homeowners for 
Power, which is characterized as a 
consortium of 8 ratepaye_r."__gmups. . 

June 1, 2011 1 Report of building permit issued for I 

''" "'""'"- .L construction of the 280 MW power plant j 

5 



I I Mississauga.com I 
-------------- -------------- L 

1 and concerns of the Coalition of 1 

Homeowners for Intelligent Power and i 
the Mississauga Residents' · 
Associations Network related to its 

I, _j 
,4 
· ' becomes election 

issue - Toronto 
Star 

I June 12, 2011 

-· I MOE to review I June 15, 2011 5 
I power plant-
ltnside Toronto 

I 

location near homes, Trillium Health 
Centre West Toronto and Etobicoke 

I Creek. I Following the issuing of the building 
I permit for the plant, which despite the 

OMB ruling in 2007 was not issued until 
2011, residents groups opposing the 
project, including Markland Wood 
Homeowners Association, representing 
1 ,300 Etobicoke homes, vowed to 
make the plant an election issue in the 
Provincial election. Former Energy 
Minister and Etobicoke MPP Donna 
Cansfield announced her intention to 
fight the project, stating "this plant 
should not be built while there is any 
question as to its safety or necessity.' 
Documents concerns of the. 

·1 Report of Minister of Environment John 

1 
Wilkinson's statement that the plans for 

I the power plant would be reviewed in 
'I tight of recent construction of a new set 

of condominium towers near the site 
, and reaction of the Coalition 
I Homeowners for Intelligent Power, 

which has opposed the plant since 

I I I 2005 .. 
'E3 Greenfield South 1 July 8, 2011 Open letter from Mayor Hazel 

I 
l? 
I 

I 
I 
IS 
I 

! 
' ' 

Power Plant- McCallion and Councillor Jim Tovey 
Mississauga.com detailing the history of the project and 

stating that the City had run out of 
options with regard to opposing the 
proposal once the OMB decision 
amended the City's Official Plan and 
Zoning By-law. The Chief Building 
official was bound to issue a building 

Calm crowd 
attended power 
plant meeting -
Inside Toronto 
Group holds 
power plant rally 
-

permit once the project complied with 
1 1 required laws. 

August '12, 

2011 

August 23, 
2011 

' Letter to the Editor providing an account 
of a meeting about the future power 
plant, characterizing the meeting as 
"qrass roots democracv in action". 
Provides notice of a rally to be held on 
September 15, 2011 for citizens 
concerned about the power plant, 

Mi~~·~~~ .. ~- ~-~ ·~·~~au;Ja.vv<, 1 1 organized by Coalition of Homeowners 
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~-~~~-- --1-- --~~~~~~~:~~~~i~1~t i4~~g~~hom-es~,~--
! I I 1 participation fmm the Mississaug 
l~ ____ _j __ ~-- [ _I Residents' Associations Network. 
19 I Residents ramp j Sept 16, 2011 I Reports that hundreds of residents 
1 I up power plant 1 I protested near the 

! fight- Inside I Discontent has 
I I Toronto I construction on the site began despite 

I 

I I the Environment Minister's pledge to 
I I review the approval of the plant 

· 1 I obtained in 2008. The purpose of the 
I 1 protest was to urge the Premier to 
I I cancel the project Rally organizers 
'i 1 called for residents to make the power 

. . _ plant an issue in th~ovincial election.j 
10 I Power plant ! Sept 19, 2011 Ongoing environmental review not I' 

review ongoing - I complete, but residents asking that the 
I Inside Toronto ,

1

' review be completed before 
I Provincial election. Ministry of 

Politicians should 
stop playino with 
Ontario's 
c.!c.r>fririh 

[ Envimnment spokesperson said that it 
i was too early to speculate on when the 
I review will be complete, what the 
1 outcome will be, and whether 

1 

i cancellation of th!3.JJJ:~ect is an optioll_J 
Sept 29, 2011 Opinion piece by Tom Adams regarding I 

the announcement from the Liberals 
that if elected, the Greenfield Plant 

be relocated. Criticises the 
announcement as a political move to 
secure votes, with a lack of 
provided regarding costs of the 
cancellation, including replacement 
generation. Also criticises the energy
related campaign pmmises of other 
political parties. With all 3 parties now in 
opposition to the plant, there is no 

; 1 debate on the wider issues associated 
. I , with the cancellation. \12 I Constr~u-c-:cti~on--~[C5Ct24, 2011 I One month after the L._,i,.-be_r_a71s----;d-e--cci~d'ed to 
I I continues at I I halt the Greenfield project, construction 

I 
! Mississauga I I' is still ongoing. A generator was seen 
I power plant- being delivered to the site. 

I I
I National Post I [ Spokesperson for the Ministry stated 

. i that there hasn't been time to work out 
I 1 the details of the cancellation yet, 
1 

1
1 

that the government ·;s comm';tted to 
; I relocating the plant Critics remain 
! [ sceptical that the pmmise to relocate 
i 1 the plant was genuine. 

l-13--l_New-Gene:-ator -roct 24, 2011 Article with criticism from both PC and 
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I 
14 

15 

Unplugged for 
Power Plant
Toronto Sun 

Liberals in talks to loci 26, 2011 
move plant- I 
Mississauga.com ' 

Miscellaneous I Between 
' February 2, 

2006 and 
November 2, 

I 2011 

l NDP leaders on the continued -
construction of the plant. Both party 
leaders state that the longer 

I construction continues, the greater the 
I cost will be to tax payers if and when 
I the plant is relocated. 
1 Ministry of Energy spokesnian stated 

that discussions to relocate the plant 
are taking place, and that no legislation 
will be required to halt construction of 
the plant. Criticism by the opposition 
and residents persists as construction 
on the plant continues. Refers to 
Applewood Acres Homeowners 
Association. 

~~~~------------~ 
Reports from miscellaneous sources 
related to the Greenfield South power 
plant. 
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Section C I 
I 
I 

1 1 ~

1
· Bill 8 1 ·············~· I BillS, The SeparatiOn DistancesFor--1. 

I , I Natural Gas Power Plants Act, 2010, a I 

1]_2~~~----[ Official Report~or~J March 22. 2016~·1 ;;;~a~~c~~~~;~~~~B~II ~ 
I, Debates I 
I (Hansard) I 

-c-~~ 

3 J Correspondence I April 23, 20'10 j Correspondence from an individual to 

I
I ! 1 tile Premier, tile Minister of Energy, tile 

4 

I Minister of Environment and MPP in 
1-~~· J support of Bill 8. . 1 I Correspondence I March 24, 2011 I Correspondence in SU[Jf>Ort c:>!_Eilll...iL. __ 
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From: Carolyn (ENERGY) 

Sent: Monday, November 14, 2011 5:50 PM 

To: James 

RE: Index 

It seems that we're out of time- thanks anyway. 

r(enoo, James (ENERGY) 
Sent: November 14, 2011 5:50PM 
To: Calwell, Carolyn 
Suhiect: RE: Index 

Thanks very much, Carolyn- I note the removal of the 'Policy Comments" row and would only note that I had arrived 
at its inclusion through my initial discussions with Sara Blake at CLOC, but recognize that it might be somewhat 
cumbersome. The only other thought I have immediately regarding the record is whether we can legitimately ask MOE for 
any of their Minister's correspondence in order to bolster our Minister's decision and whether tl1at would be permissible 
since it would be open for our staff to "touch base" with their staff on these matters as part of an ongoing shared interest in 
the file. Perhaps you've already fully considered this and I did note that some of the items referenced letters and reports 
referenced MOE. I'll lool' it over further. Thanks' James 

(ENERGY) 
Sent: November 14, 2011 5:21 PM 
To: Rehab, James (ENERGY) 
Su!;je<:t: RE: Index 

Apologies - I sent the wrong draft This is the one currently in use. 

Carolyn 

Attached as discussed. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. 
dissemination or use of this information by others than the intended recipient(s) is prohibited. lf you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 

l 





(ENERGY) 

From: Carolyn (ENERGY) 

Sent: 
To: 

Tuesday, November 15, 201111:05 AM 
Rehab, James (ENERGY) 

FW: ARCES Contract Between Greenfield Power Corporation and the OPA .. 
Attachments: November 14 2011 OPA Letter to Greenfield 

fyi 

-----Original Message-----
From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.caj 
Sent: November 15, 2011 9:40AM 
To: Perun. Halvna N. (ENERGY) 

Subject: FW: ARCES Contract Between Greenfield Power Corporation and the OPA .... 
Importance: High 

Michael 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: m ichael.lyle(al powera utho rity.on .ca 

This e-mail message and any files transmitted with it are intended only 
for the named recipient(s) above and may contain information that is 

confidential and/or exempt from disclosure under applicable 
law. If you are not the intended recipient(s), any dissemination, 

of this e-mail message or any files transmitted 
with it is strictly prohibited. If you have received this message in 
error, or are not the named recipient(s), please notifv the sender 

and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may 
contain information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not 
the intended recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notifv the 

and delete this e-mail message. 

1 



-----Original Message----

From: Michael Killeavy 

Sent: November 15, 2011 7:39AM 

To: Gergory M. Vogt (gvogt@easternpower.on.ca) 

Cc: abirchenough@cogeco.ca 
Subject: ARCES Contract Between Greenfield Power Corporation and the OPA 

Importance: High 

Greg, 

Further to your conversation yesterday with Colin Andersen, attached 
please find the letter Colin mentioned. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 

M ichae I. k i lie avy @powera uth o rity. on. ca 

2 
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Rehob, 

From: 

Settt: 
To: 

Attachments: 

Calwell, Carolyn (ENERGY) 
Tuesday, November 15, 20111:54 PM 

Rehob, James (ENERGY) 

FW: Contract with Exhib'1ts 

ARCES Greenfield South with Exhibits 20090316.pdf 

James, further to your exchange with Ryan about the description of the "project" in the 
contract. Exhibit "A" should prov'1de you what you need to address this question. 

From: Michael Lyle 
Sent: November 15, 201111:31 AM 
To: Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Sulilject: Contract with Exhibits 

As per my message. 

Micl1ael 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Pt1wer 
120 Adelaide Street West, Suite '1600 
Toronto, Qntario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: m ichael.lyle@powerauthori\IL.on .ca 

attached is t11e 

This e-mail message and any files transmitted with It are intended only for the named reclpient{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended rec!pient(s). any dissemination, distributlon or copying of this e-mail message or 
any flies transmitted with it is strictly prohibited. If you have received this message in error, or are not the named reclpient(s), please notify the sender immediately 
and delete this e-mail message · 

Tills e-mall message and any files transm'1tted w·1tl1 ·It are intended only for the named recipient(s) above and may contain information that ls 
privlleged, confldential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 

or copying of this e-mail message or any flies transmitted with it is strictly prohibited. If you have received this message in error, 
or are not tile named recipient(s) 1 please notify the sender immediately and delete this e-mail message. 

1 
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Restated Clean Energy Supply Contract (the "ARCES 
is dated as ofthe 12'h day of April, 2005 and amended and restated as ofthe !6'h day 

2009 (the "Amendment and Restatement D:;te") between Greentleld South Power 
Greentleld 407 Power Corporatiou) a corporation incorporated under the 

Ontario Power Authority (the "Buyer"). The Supplier 
Buyer are each referred to herein as a "Party" and collectively as 

among others, was selected by the 
Ontario following a request for proposals elated September 13, 2004, as amended, 

mw-tPrm "mnlv of approximately 2,500 MW of new clean generating capacity and 
M\V I:Hel:>"\ 

WHEREAS the Supplier and the Buyer executed a 
2005 (the "O:riginal CES 

mTangements for the Supplier to develop and 
supply Electricity and Related Products from 

LESO-Administered Markets or to an End-User (as ucuneu 

due to events 
suffered extensive 

of 

wish to amend and restate 
order to provide 

r1Pvcolnn and operate the Contract 

CES 
contractual 

in consideration of the mutual agreements set forth herein 
receipt and sufficiency of which are h~"~'" 

ARTICLE 1 

uenneu elsewhere herein, 1wnzeu tcrn1s have the 
used 

meamug ascribed to it Recitals. 

or has the ascribed to it in Exhibit l 

means any Person 
Controlled bv the same PPr">n 

(i) Controls a 
Controls a Party. 

lS a Party; or lS 



"Agreement" means this ARCES Contract as it may be amended, restated or replaced from time 
to time. 

"Amendment and Restatement Date" has the meaning ascribed to it in the Recitals. 

"Ancillary Services" has the meaning ascribed to it in the JESO Market Rules. 

"Annual Average Contract Capacity" means the simple average, expressed in MW, of the 
Summer Contract Capacity and the Winter Contract Capacity. 

"Annual Operating Plan" has the meaning ascribed to it in Section 15.3(b)(ii). 

"Arbitration .Panel" bas the meaning ascribed to it in Exhibit K. 

"ARCES Contract" has the meaning ascribed to it in the Recitals hereto. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of subsections 251 (2), (3), (3 .I), (3.2), ( 4), (5) and ( 6) of the 
Income TCLc Act (Canada) or that such Persons, as a matter of fact, deal with each other at a 
particular time at arm's length. 

"Assignee" has the meaning ascribed to it in Section 16.5( c). 

"Assignment Period" has the meaning ascribed to it in Section 16.5(e). 

"Assumed Deemed Dispatch Payment" means an amount equivalent to the Monthly Payment 
that would have been payable by the Buyer to the Supplier or payable by the Supplier to the 
Buyer in a given Settlement Month, as the case may be, if the Contract Capacity of the Contract 
Facility had been subject to the Deemed Dispatch Option for all hours in the entire Settlement 
Month. 

"Automatic System Voltage Support" means the capability of the Contract Facility to, both 
automatically and under the direction of the JESO, respond to changes in system voltage in such 
a manner as to control these changes within an acceptable range and which requires the 
automatic or manual adjustment in production or absorption of reactive power by the Contract 
Facility. Automatic System Voltage Support shall be deemed to be provided if the requirements 
set out in Section 2.8( d) have been met. 

"Availability" or "A V" has the meaning ascribed to it in Exhibit E. 

"Average Test Capacity" has the meaning ascribed to it in Section 15.6(d). 

"Bank Act" means the Bank Act (Canada), as amended from time to time. 

"BTU" means British thermal unit (HI-IV). 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 



means 1nt"rio Power Authoritv and its successors and permitted ass1gns 

".Buyer Event has the meaning ascribed to it in Section 1 

to it in G. 

".Buyer Statement'" the Ht:amng ascribed to it in Section 12.2(g). 

means website 
www.powerauthorityol},_ca/g[' or such other 
time to 

as 
URL 
fi·om 

has ascribed to it in G. 

rP,nPrl- to 

mean1ng to it in Section 15.6(a). 

meaning ascribed to it in Section 1 

means any products 
generating facility to generate 

to the rated, continuous load-caiTying 
rl0hw.,· Electricity at a given time. 

>m~Pitu Reduction Factor" or "CRF" shall be an amount eqmvo 

hterwi.'" pursuant to Sections 15.6(e) and (f} 

energy supply contract 
issued 

2005. 

or cause of action in contract, in 

'nnh·~ .. t" n1eans aCES Contract. 

the meaninfl: ascribed to it 

under any 

Ut:l,.;UUU 2 

to 1.0 to the 

Regulations or 

Date" means the date on Commercial Operation 1s 

Efforts" means efforts are desJgnen to ename a 
to satisfy a condition to, or otherwise assist in 

Agreement and which do not requirr> 
expenditures 

coutcxt the transactions 

consummation of, the 
performing Party to 

. . . . ~ . -
are 

meaning ascribed to it in Section 15.1. 



"Completion and Pcd'ormance Security" has the meaning ascribed to it in Section 6.l(a). 

"Conlidential Information" means all information that has been identilied as confidential and 
which is furnished or disclosed by the Disclosing Party and its Representatives to the Receiving 
Party and its Representatives in connection with this Agreement, whether before or after its 
execution, including all new information derived at any time from any such confidential 
information, but excluding: (i) publicly-available information, unless made public by the 
Receiving Party or its Representatives in a manner not permitted by this Agreement; (ii) 
information already known to the Receiving Party prior to being furnished by the Disclosing 
Party; and (iii) information disclosed to the Receiving Party fi·om a source other than the 
Disclosing Party or its Representatives, if such source is not subject to any agreement with the 
Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) information that is 
independently developed by the Receiving Party. 

"Conlidcntiality Undertaking" means a confidentiality undertaking in the form of Exhibit W. 

"Connection Agreement" means the agreement entered into by a Transmitter with the Supplier 
with respect to the connection of the Contract Facility to a Transmission System in accordance 
with the Transmission System Code and governing the terms and conditions of such connection. 

"Connection Cost Recovery Agreement" means the agreement entered into by a Transmitter 
with the Supplier with respect to the recovery of costs with respect to the connection of the 
Contract Facility to a Transmission System in accordance with the Transmission System Code. 

"Connection Costs" mean those costs which are payable by the Snpplier related to the reliable 
connection of the Contract Facility to a Transmission System, a Local Distribution System, or an 
End-User Load, as applicable, as more particnlarly specified pursuant to the System Impact 
Assessment, Customer Impact Assessment, and Connection Impact Assessment, as applicable. 
For greater certainty, Cmmection Costs shall not include System Upgrade Costs. 

"Connection Point" means the electrical point or points of connection, as defined in the lESO 
Market Rules, between the Contract Facility and the lESO-Controlled Grid and as specified in 
Exhibit A. For certainty, the Connection Point is defined by reference to electrical connection 
points. 

"Contingent Support Payment" or "CSP" means the positive amount, if any, by which the 
Total Monthly Fixed Capacity Payment exceeds the Impnted Net Revenne for a Settlement 
Month, expressed in Dollars and calculated in accordance with Exhibit J. 

"Contract Capacity" means, as applicable, the Summer Contract Capacity or Winter Contract 
Capacity, expressed in MW. 

"Contract Facility" means the extent to which the Facility is used to produce the Contract 
Capacity and Related Products. 

"Contract Facility Amendment" has the meaning ascribed to it in Section 2.1 (c). 



means, as applicable, or 
cxnressed in MMBTU/l'vfVvl1using mguer neaung 

Vo·,·" means a twelve (12) the Term ucgtu~ on Term 
or an ;:mnJvP.rs thereof 

means, respect to any 
as ovvner or 

securities or owncrshin 
to elect or appoint 

whether directly or 
as Ule lJenclrcmry of an unrealized 

interests of that Person carrying votes or ownership 
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"DDO" has the meaning ascribed to it in Exhibit 

"Debtor" has the meaning ascribed to it in Exhibit L. 

"Deemed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Intcnal" or "DDI" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Option" bas the meaning ascribed to it in Exhibit G. 

"Deemed Shut-Down Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up" or "DcemSU" has the meaning ascribed to it in Exhibit J. 

"Deemed Sta1i-Up Hour" has the meaning ascribed to it in Exhibit J. 

"Delivery Point" means the reference point determined in accordance with the JESO Market 
Rules and used for settlement purposes in the real-time markets. 

"Directed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Interval" bas the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Option" bas the meaning ascribed to it in Exhibit G. 

"Directed Dispatch Order" means a Directed Dispatch Order (DA) or Directed Dispatch Order 
(LT), as applicable. 

"Directed Dispatch Order (DA)'' means a daily directed dispatch order issued by the Buyer in 
the form attached as Exhibit H. 

"Directed Dispatch Order (LT)" means a long term directed dispatch order issued by the Buyer 
in the form attached as Exhibit H. 

"Directed Productionlntenal" has the meaning ascribed thereto in Exhibit J. 

"Directed Shut-Down Hour" is the last hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Directed Start-Up" or "DirSU" has the meaning ascribed to it in Exhibit J. 

"Directed Start-Up Hour" is the first hour of a Directed Dispatch Interval as set out m a 
Directed Dispatch Order. 

"Disclosing Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information and may be the Buyer or the Supplier, as applicable. 

"Discriminatory Action" has the meaning ascribed to it in Section 13.1. 
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(c) all revenues, entitlements, benefits, and other proceeds arising from or related to 
the foregoing. 

"EPC Contract" means the engineering, procurement and construction contract for the Contract 
Facility entered into by the Supplier and the EPC Contractor. 

"EPC Contractor" means the contractor engaged by the Supplier to perform the engineering, 
procurement and constmction of the Contract Facility. 

"EPT" means Eastem Prevailing Time. 

"Equipment" has the meaning ascribed thereto in Section 2.1 O(b )(ii). 

"EST" means the Eastern Standard Time applicable in the IESO-Administered Markets, as set 
forth in the JESO Market Rules. 

"Event of Default" means a Supplier Event of Default or a Buyer Event of Default. 

"Expiry" has the meaning ascribed to it in Exhibit L. 

"Exposure Amount" has the meaning ascribed to it in Exhibit G. 

"Exposure Threshold Amount" has the meaning ascribed to it in Exhibit G. 

"Facility" means the generation facility to be developed, constructed, owned, and operated by 
the Supplier, as described in Exhibit A hereto. 

"Final Capacity Check Test" has the meaning ascribed to it in Section 15.6(f). 

"Financial Closing" means the first date on which drawdown is permissible under the credit 
facility for the financing of the Contract Facility or, in the event that financing of the Contract 
Facility does not include a credit facility, the first date on which funding is otherwise available 
and dedicated for the financing of the Contract Facility. 

"Financial Indicators" means the Tangible Net Worth and the Credit Rating. 

"FIPPA" means the Freedom of Information and Protection of Privac)' Act (Ontario), as 
amended or supplemented from time to time. 

"FIPPA Records" has the meaning ascribed to it in Section 8.5. 

"Fitch IBCA" means Fitch IBCA, Duff & Phelps, a division of Fitch Inc., or its successors. 

"Force Majeure" has the meaning ascribed to it in Section l 1.3. 

"Force Majeure Available Capacity" has the meaning ascribed to it in Exhibit J. 

"Force Majeure Capacity Reduction Factor" or "FMCRF" has the meaning ascribed to it in 
Exhibit J. 
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size and capacity or any of the practices, methods or activities which, in the exercise of skill, 
diligence, prudence, foresight and reasonable judgement by a prudent generator in light of the 
facts known at the time the decision was made, could reasonably have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability,. safety, expedition and Laws and Regulations. Good Engineering and Operating 
Practices are not intended to be limited to the optimum practices, methods or acts to the 
exclusion of all others, but rather are intended to delineate acceptable practices, methods, or acts 
generally accepted in the North American electric utility industry. Without limiting the 
generality of the foregoing and in respect of the operation of the Contract Facility, Good 
Engineering and Operating Practices include making Commercially Reasonable Efforts to ensure 
that: 

(a) adequate materials, resources and supplies, including fuel, are available to meet 
the Contract Facility's needs under reasonable conditions and reasonably 
anticipated abnormal conditions; 

(b) sufficient operating personnel are available and are adequately experienced and 
trained to operate the Contract Facility properly, efficiently and taking into 
account manufacturers' guidelines and specifications and are capable of 
responding to abnormal conditions; 

(c) preventative, routine and non-routine maintenance and repairs are performed on a 
basis that ensures reliable long-tem1 and safe operation and taking into account 
manufacturers' recommendations and are performed hy knowledgeable, trained 
and experienced personnel utilising proper equipment, tools and procedures; and 

(d) appropriate monitoring and testing is done to ensure equipment is functioning as 
designed and to provide assurance that equipment will function properly under 
both normal and abnormal conditions. 

"Government of Canada" means Her Majesty the Queen in right of Canada. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or mle
making entity, having jurisdiction in the relevant circumstances, including the IESO, the OEB, 
the Electrical Safety Authority, and any Person acting under the authority of any Governmental 
Authority, but excluding the Ontario Power Authority. 

"GST" means the goods and services tax exigible pursuant to the Excise Tax Act (Canada), as 
amended from time to time, 

"Guarantee" has the meaning ascribed to it in Section 6.4(a). 

"Guaranteed Obligations" has the meaning ascribed to it in Exhibit D. 
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"Imputed Variable Energy Cost" or "IVEC" means the total Variable Energy Cost in relation 
to the Imputed Production as calculated in accordance with Exhibit J. 

"including" means "including, without limitation". 

"lndcmnifiable Loss" has the meaning ascribed to it in Section 14.3. 

"lndcmnitces" has the meaning ascribed to it in Section 14.3. 

"I ndcpcndcnt Engineer" has the meaning ascribed to it in Section 2.6( c). 

"Insolvency Legislation" means the Bankruptcy and insolvency Act (Canada), the Winding Up 
and Restructuring Act (Canada) and the Companies' Creditors Arrangement Act (Canada) and 
the bankruptcy, insolvency, creditor protection or similar laws of any other jurisdiction 
(regardless of the jurisdiction of such application or competence of such law), as they may be 
amended from time to time. 

"Interest Rate" means the annual rate of interest established by the Royal Bank of Canada or its 
successor, Jiom time to time, as the interest rate it will charge for clemanclloans in Dollars to its 
commercial customers in Canada and which it designates as its "prime rate" based on a year of 
365 or 366 clays, as applicable. Any change in such prime rate shall be effective automatically 
on the elate such change is announced by the Royal Bank of Canada. 

"IPIH" has the meaning ascribed to it in Exhibit J. 

"IT A" means the income Tax Act (Canada), as amended fi·01n time to time. 

"kV" means kilovolts. 

"kW" means kilowatt. 

"KWh" means kilowatt hour 

"Laws and Regulations" means: 

(a) applicable Canadian federal, provincial or municipal laws, orders-in-council, by
laws, codes, mles, policies, regulations and statutes; 

(b) applicable orders, decisions, codes, judgments, injunctions, decrees, awards and 
writs of any court, tribunal, arbitrator, Governmental Authority or other Person 
having jurisdiction; 

(c) applicable mlings and conditions of any licence, permit, certificate, registration, 
authorization, consent and approval issued by a Governmental Authority; 

(d) any requirements under or prescribed by applicable common law; and 

(e) the IESO Market Rules, as well as any manuals or inte1vretation bulletins issued 
by the JESO from time to time that are binding on the Supplier. 
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"Milestone Events" means those events set forth in the first colunm of the table contained in 
Exhibit F which are considered critical by the Parties for the timely construction, financing, 
completion and operation of the Contract Facility, and which arc to be completed by the 
corresponding Milestone Dates. 

"MMBTU" means one million BTUs. 

"Monthly l'aymcnt" has the meaning ascribed to it in Section 4.2. 

"Moody's" means Moody's Investors Service, Inc. or its successor. 

"M\V" means megawatt. 

"M\Vh" means megawatt hour. 

"Nameplate Capacity" means the rated, continuous load-carrying capability, expressed in MW_, 
of the Facility to generate and deliver Electricity at a given time as set out in Exhibit B, <:md 
which includes the Contract Capacity. 

"Negative Interval Net Revenue Recapture" or "NINRR" has the meaning ascribed to it in 
Exhibit J. 

"Negative Outlook" means, with respect to any credit rating agency providing a Credit Rating 
for purposes of this Agreement, a potential or threatened downgrade to the Credit Rating of any 
Person and, with respect to any financial institution providing a Letter of Credit, any material 
deterioration of any of the Financial Indicators, or other mate1ial adverse effect, with respect to 
such financial institution such that the Buyer has grounds ti.x believing that the Letter of Credit 
may not be honoured if and when the Buyer seeks to daily draw upon it. 

"Net Revenue Requirement" or "NRRy'' means the amount, expressed in Dollars per MW
month for any given Settlement Month, as set out in Exhibit B as being applicable for such 
month, and subject to indexation as set out in Exhibit .J. 

"Net Revenue Requirement Indexing Factor" or "NRRIF" has the meaning ascribed to it in 
Exhibit J. 

"New Agreement" means a new agreement substantially in the form of this Agreement, which is 
to be entered into with a Secured Lender who is at Am1's Length with the Supplier or a Person 
identified by snch Secured Lender following termination of this Agreement, as set out in Section 
12.2(g). 

"NGx" means the Natural Gas Exchange of the Toronto Stock Exchange, or its successor. 

"Notice of Discriminatory Action" bas the meaning ascribed to it in Section 13.3(a). 

"Notice of Dispute" has the meaning ascribed to it in Section 13 .3(b ). 

"NRRn" has the meaning ascribed to it in Exhibit .l. 
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"Preliminary Notice" bas the meaning ascribed to it in Section 13.3(a). 

"Price Evolution Event" bas the meaning ascribed to it in Section 1.8(b). 

"Price Unavailability Event" has the meaning ascribed to it in Section 1.9(b). 

"Priority Electrical Zone" means an electrical area identified as a Priority Electrical Zone in 
Appendix 0 of the 2,500 MW RFP. 

"Proposal" means the proposal submission made by the Supplier io response to the 2,500 MW 
RFP in respect of constructing and developing the Contract Facility and which was selected by 
the Ontario Power Authority, and all clarifications in respect of such Proposal provided by the 
Supplier in writing as requested by or on behalf of the Ontario Power Authority from time to 
time in accordance with the 2,500 MW RFP prior to the date of this Agreement. 

"PST" means the Ontario provincial sales tax exigible under the Retail Sales Tax Act (Ontario), 
as amended fi·om time to time. 

"Real-Time Market" has the meaniog ascribed to it in the IE SO Market Rules. 

"Receiving Party", with respect to Confidentiallntormation, is the Party receiving Confidential 
Infoi·mation and may be Buyer or the Supplier, as applicable. 

"Records" means any recorded information io any form: (a) provided by the Buyer to the 
Supplier, or provided by the Supplier to the Buyer, for purposes of this Agreement, or (b) created 
by the Supplier in the performance of this Agreement. 

"Related Products" means all Capacity Products, Ancillary Services, transmission rights, any 
Environmental Attributes, and any other products or services that may be provided by the 
Contract Facility from time to time (including steam and hot water produced by the Contract 
Facility), that may be traded in the IESO-Admioistered Markets or other markets, or otherwise 
sold, and which shall be deemed to include products and services for which no market may exist, 
such as capacity reserves. 

"Replacement Guarantee" has the meaning ascribed to it in Section 6.4(c). 

"Replacement Price" has the meaniog ascribed to it in Sections 1.7(b)(i) and 1.8(b)(i), as 
applicable. 

"Replacement Provision(s)" has the meaning ascribed to it in Sections 1.7(b)(ii), 1.9(b) and 
1.1 0( cl), as applicable. 

"Reportable Events" means any one or more of the following: 

(a) obtain regulatory approvals, including municipal site plan approvals and 
environmental permitting, to allow construction to commence for the Contract 
Facility; 
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"Secured Lender's Security Agreement" means an agreement or instnnnent, including a deed 
of trust or similar instrument securing loans, notes, bonds or debentures or other indebtedness, 
liabilities or obligations, containing a charge, mortgage, pledge, security interest, assignment, 
sublease, deed of trust or similar instrument with respect to all or any part of the Supplier's 
Interest granted by the Supplier that is security for any indebtedness, liability or obligation of the 
Supplier, together with any amendment, change, supplement, restatement, extension, renewal or 
modification thereof. 

"Senior Conference" has the meaning ascribed to it in Section 16.1. 

"Settlement Month" has the meaning ascribed to it in Section 5.2, provided that if the remaining 
Term is less than one calendar month, the Settlement Month shall be the remaining Term of this 
Agreement. 

"Start-Up Costs" or "SUCd"means the costs to start up the Contract Facility as required by this 
Agreement, and calculated, with respect to day "d', as the number of MMBTU per start-up set 
out in Exhibit B multiplied by the Gas Price. 

"Statement" has the meaning ascribed to it in Section 5.2. 

"Station Service Loads" means energy consumed to power the on-site maintenance and 
operation of generation facilities but excludes energy consumed in association with activities 
which could be ceased or moved to other locations without impeding the non:nal and safe 
operation of the Contract Facility. 

"Sum" has the meaning ascribed thereto in Section I 0.2( e )(i). 

"Summer Contract Capacity" means that portion of the Nameplate Capacity set out in Exhibit 
B, and expressed in MW, as being applicable for the calendar months of May throngh October, 
inclusive. 

"Summer Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed in 
Ml\!IBTU/MWh using higher heating value, as being applicable for the calendar months of May 
through October, inclusive. 

"Supplier" means Greenfield South Power Corporation, and, subject to Section 16.5, includes 
any successor to Greenfield South Power Corporation resulting from any merger, arrangement or 
other reorganization of or including Greenfield South Power Corporation or any continuance 
under the laws of another jurisdiction or pen:nitted assignee. 

"Supplier Event of Default" has the meaning ascribed to it in Section 10.1. 

"Supplier lndemnitees" bas the meaning ascribed thereto in Section 14.6(c). 

"Supplier Non-acceptance Notice" has the meaning ascribed to it in Section l3.3(e). 

"Supplier's Capacity" means that amount of capacity, expressed in MW, set out in Exhibit B 
that is equivalent to the Nameplate Capacity less the Contract Capacity. 
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"Transmission System" means a system for conveying Electricity at voltages of more than 50 
kV and includes any stmctures, equipment or other things used tor that PU111osc. 

"Transmission System Code" means the code approved by the OEB and in effect from time to 
time, which, among other things, sets the standards for a Transmitter's existing Transmission 
System and for expanding the Transmitter's transmission Htcilities in order to connect new 
customers to it or accommodate increase in capacity or load of existing customers. 

"Transmitter" means a Person licensed as a "transmitter" by the OEB in connection with a 
Transmission System. 

"Variable Energy Cost" means the amount calculated on a daily basis in accordance with 
Exhibit J, and which is abbreviated as "VECd"· 

"Winter Contract Capacity" means that portion of the Nameplate Capacity, expressed in MW, 
set out in Exhibit B, as being applicable for the calendar months of November through April, 
inclusive. 

"Winter Contract Heat Rate" means the heat rate expressed in MMBTU/lv!Wh using higher 
heating value, as set out in Exhibit B, as being applicable for the calendar months of November 
through April, inclusive. 

1.2 .Exhibits 

The following Exhibits are attached to and fom1 part ofthis Agreement: 

ExJ1ibit A 
Exhibit B 
Exhibit C 
Exhibit D 
Exhibit E 
Exhibit F 
Exhibit G 
Exhibit H 
Exhibit I 
Exhibit J 
Exhibit K 
Exhibit L 
Exhibit M 
ExhibitN 
ExJ1ibit 0 
Exhibit P 
Exhibit Q 
Exhibit R 
ExJ1ibit S 
Exhibit T 
Exhibit U 
Exhibit V 

Summary of Contract Facility 
Contract Capacity, Net Revenue Requirement, and Other Stated Variables 
Fonn ofirrevocable Standby Letter of Credit 
Fom1 of Guarantee 
Determination of Availability 
Milestone Events and Milestone Dates for the Contract Facility 
Dispatch Options 
Form of Directed Dispatch Order 
Form of Force Majeure Notice 
Calculation ofCSP and RSP 
Arbitration Procedures Applicable to Sections 1.6 to 1.10 inclusive 
Form of Buyer Guarantee to Support Directed Dispatch (LT) 
Section 16.7 Test Conditions 
Fom1 of Acknowledgement of Secured Lender's Rights 
Fonn of Quarterly Progress Reports 
[Intentionally Deleted]· 
Form of Long Term Operating Plan 
Fom1 of Annual Operating Plan 
Form of Certificate of Liability Insurance 
Form ofCertific·ate of Property Insurance 
Form of Supplier's Certificate for Commercial Operation 
Fom1 of Company Representative Notice 
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(ii) the Parties and, at the Buyer's discretion, those Other Suppliers who are 
required by the Buyer to participate, shall engage in good faith 
negotiations to amend this Agreement and the respective agreements of 
those Other Suppliers on the basis that such amendments together with the 
change in the IESO Market Rules will substantially reflect the economics 
as contemplated hereunder of the Supplier and, at the Buyer's discretion, 
those Other Suppliers, prior to the introduction of such change in the IE SO 
Market Rules; and 

(iii) if the Parties fail to reach agreement on the amendments described in 
Section 1.6(b)(ii) within sixty (60) days after the change in the IESO 
Market Rules became effective, the matter shall be determined by 
mandatory and binding arbitration, fi·om which there shall be no appeal, 
with such arbitration(s) to be conducted in accordance with the procedures 
set out in Exhibit K. However, if the Snpplier fails to participate in such 
arbitration, the Supplier acknowledges that it waives its right to participate 
in such arbitration, which shall nevertheless proceed, and the Supplier 
shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such 
award of the Arbitration Panel set out in Section 1.6( c )(iii). 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.6(b)(iii); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel made pursuant to Section 1.6(b)(iii); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.6(b)(iii), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date that the change in the IESO Market Rules became effective. 

(d) This Section 1.6 shall not apply to the circumstances addressed in Sections 1.7, 
1.8, 1.9, and 1.1 0, or 2.12. 

1. 7 Introduction oft he Day-Ahead Energy Forward Market 

(a) If (i) the IESO has made an announcement that the Day-Ahead Energy Forward 
Market is likely to he opened within the succeeding twelve (12) calendar months, 
and (ii) the amendments to the IESO Market Rules for the Day-Ahead Energy 
Forward Market have been substantially developed by the IESO, the Buyer shall 
propose a Replacement Price and Replacement Provision(s), based on Sections 
l.7(b) and l.7(c), to the Supplier and, at the Buyer's discretion, those Other 
Suppliers who are required by the Buyer to participate. If the Parties are unable to 
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substantially reflect the Supplier's economics as contemplated hereunder 
prior to the introduction of the Day-Ahead Energy Forward Market. 

(d) The ten11S of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section l.7(a); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section l.7(a); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
l.7(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date the Day-Ahead Energy Forward Market was opened for operation in 
Ontario. 

(e) Until such time as this Agreement is amended in accordance with Section 1.7(d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, and all 
references to HOEP shall continue, and payments of CSP and RSP shall continue 
to be made until such time, provided that all such payments shall be subject to 
recalculation and readjustment as a result of the agreement or award set out in 
Section 1.7(d), and any Party owing monies to the other pursuant to such 
recalculation shall pay, within ten (I 0) Business Days after receipt of an invoice 
from the other Pmty, such monies owing together with interest at the Interest 
Rate, calculated daily, from and including the time such payments were due to the 
date of payment thereof If Pre-Dispatch Prices are not applicable in the context 
of the Day-Ahead Energy Forward Market, then all references in Stage Ul of 
Exhibit J to Pre-Dispatch Prices and their use in determining Imputed Start-Up 
Hours and Imputed Shut-Down Hours shall be deleted. 

1.8 Evolution of the IESO-Administered Markets 

(a) If (i) the IESO or the Government of Ontario have made an announcement with 
the effect that a Price Evolution Event is likely to occur within the succeeding 
twelve (12) calendar months, and (ii) the replacement rules and regulations 
pertaining to the Price Evolution Event have been approved by the applicable 
authority, the Buyer shall propose a Replacement P1ice, based on Section l.8(b), 
to the Supplier and, at the Buyer's discretion, those Other Suppliers who are 
required by the Buyer to participate. If the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Evolution Event 
occurs, then the Replacement Price shall be determined by mandatory and binding 
arbitration, from which there shall be no appeal, with such arbitration(s) to be 
conducted in accordance with the procedures set out in Exhibit K. However, if 
the Supplier fails to participate in such arbitration, the Supplier acknowledges that 
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(ii) by the agreement of the Parties made pursuant to and in implementation of 
an award of the Arbitration Panel made pursuant to Sections l.8(a) or 
l.8(c), as the case may be; or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Sections 
l.8(a) or l.8(c), as the case may be, where the Supplier failed to 
participate in such arbitration, 

with such agreement or amendment, as applicable, having effect from and after 
the date that the Price Evolution Event occurred or the installed capacity market 
was introduced, respectively. 

(c) Until such time as this Agreement is amended in accordance with Section 1.8( d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Sections l.8(a) or l.S(c), as the case may be, 
provided that all such payments shall be subject to recalculation and readjustment 
as a result of the agreement or award set out in Section 1.8(d), and any Party 
owing monies to the other pursuant to such recalculation shall, within ten (I 0) 
Business Days after receipt of an invoice from the other Party, pay such monies 
owing together with interest at the Interest Rate, calculated daily, from and 
including the time such payments were clue to the date of payment thereof 

(f) This Section 1.8 shall not apply in the circumstances addressed in Section 1.7 or 
2.12. 

1.9 P1ice Unavailability Events 

(a) If(i) the IESO or the Govemment of Ontario has made an announcement with the 
effect that a Price Unavailability Event is likely to occur within the succeeding 
twelve (12) calendar months, and (ii) the replacement mles and regulations 
pertaining to the Replacement Provision(s) have been approved by the applicable 
authority, the Buyer shall propose Replacement Provision(s), based on Section 
1.9(b), to the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate. lf the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the elate the Price Unavailability Event 
occurs, then the Replacement Provision(s) shall be detenninecl by mandatory and 
binding arbitration, from which there shall be no appeal, with such arbitration(s) 
to be conducted in accordance with the procedures set out in Exhibit K. However, 
if the Supplier fails to participate in such arbitration, the Supplier acknowledges 
that it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award of the Arbitration Panel set out in Section 1.9( c)(iii). 
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invoice from the other Party, such monies owing together with interest at the 
Interest Rate, calculated daily, fi·om and including the time such payments were 
due to the date of payment thereof 

(e) This Section 1.9 shall not apply to the circumstances addressed in Sections l. 7 
and J. 8 or 2.12. 

1.1() lnvaUdity, Unenforceability, or Inapplicability oflndices and Other Provisions 

In the event that either the Buyer or the Supplier, acting reasonably, considers that any provision 
of this Agreement is invalid, inapplicable, or unenforceable, or in the event that any index or 
price quotation referred to in this Agreement, including the Gas Price Index (DA), ceases to be 
published, or ifthe basis therefor is changed materially, then: 

(a) if a provision is considered to be invalid, inapplicable or unenforceable, then the 
Party considering such provision to be invalid, inapplicable or unenforceable may 
propose, by notice in writing to the other Party, a replacement provision and the 
Buyer and the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate, shall engage in good faith negotiations to 
replace such provision with a valid, enforceable, and applicable provision, the 
economic effect of which substantially reflects that of the invalid, unenforceable, 
or inapplicable provision which it replaces; 

(b) if any index or price quotation rcfen·ed to in this Agreement, other than the Gas 
Price Index (DA), ceases to be published, or if the basis therefor is changed 
materially, then the Buyer and the Supplier and, at the Buyer's discretion, those 
Other Suppliers who are required by the Buyer to participate, shall engage in good 
faith negotiations to substitute an available replacement index or price quotation 
that most nearly, of those then publicly available, approximates the intent and 
purpose of the index or price quotation that has so ceased or changed and this 
Agreement shall be amended as necessary to accommodate such replacement 
index or price quotation; 

(c) if the Gas Price Index (DA) ceases to be published or announced, or if the basis 
therefor is changed materially (the elate that the first of such events occurs being 
herein called the "Gas Price Redetermination Date"), then the Buyer and the 
Supplier and, at the Buyer's discretion, those Other Suppliers who are 1'equired by 
the Buyer to participate, shall engage in good faith negotiations to substih1te an 
available replacement index or price source that most nearly, of those then 
publicly available, approximates the intent and purpose of the Gas Price Index 
(DA)_ During the negotiations (and any subsequent arbitration conducted in 
accordance with Section ]_ l 0( d)) for determining an alternate Gas Price Index 
(DA), the last Gas Price (DA) in effect before the Gas Price Redetennination Date 
shall continue to be used for purposes of this Agreement as the Gas Price (DA), 
but if a replacement index or price source is determined and this Agreement is 
amended pursuant to Section Ll 0( c), an adjustment will be made and such 
replacement index or price source shall be used as the new Gas Price Index (DA) 
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Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.12 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall auy waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 

1.13 Governing Law 

This Agreement shall be governed by and constmed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1.14 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the Buyer's legal and other 
professional advisors, the Pmiies acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any tenn or provision of this Agreement shall not be 
construed or interpreted against the Buyer or in favour of the Supplier when interpreting such 
tenn or provision, by virtue of such fact. 

ARTICLE 2 
DEVELOPMENT AND OPERATION OF THE CONTRACT FACILITY 

2.1 Design and Construction of the Contract Facility 

(a) The Supplier agrees to design and build the Contract Facility using Good 
Engineering and Operating Practices and meeting all relevant requirements of the 
IESO Market Rules, Transmission System Code, the Connection Agreement, in 
each case, as applicable, and all other Laws and Regulations. The Supplier shall 
ensure that the Contract Facility is designed, engineered and constructed to 
operate in accordance with the requirements of this Agreement during the Term. 

(b) The Supplier agrees to provide to the Buyer a single line electrical drawing which 
identifies the as-built Connection Point(s), clearly showing area transmission and 
distribution facilities, including the transmission station(s) that is electrically 
closest to the Contract Facility. If the. Proposal provides that the Connection 
Point, or all Connection Points with respect to multiple generating facilities being 
aggregated, are within a Priority Electrical Zone, then the Supplier agrees that 
such Connection Point, or all Connection Points with respect to multiple 
generating facilities being aggregated, shall be located within a Priority Electrical 
Zone. 
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from the Contract Facility at the generator terminals net of any Station Service 
Loads. Revenue meters registered with the lESO or provided by a LDC can be 
used to Ji.llfill this obligation, in whole or in part, so long as the Metering Plan 
specifies: (i) how the metered quantities from those meters will be adjusted, if 
necessary, to account for any electrical losses that may occur clue to differences 
between the physical locations of the meters and the generator tenninals, and (ii) 
how the metered quantities from those meters will be totalized, if necessary, with 
other revenue-quality metered data to accurately calculate the output of the 
Contract Facility at the generator tem1inals net of any Station Service Loads. The 
Buyer retains the right to audit the metering equipment to confirm the accuracy of 
the Metering Plan. The Supplier shall have the Metering Plan approved by the 
Buyer, and shall deliver a copy to the Buyer for its approval no later than sixty 
( 60) clays prior to the Tenn Commencement Date. The Buyer agrees to review 
the Metering Plan submitted by the Supplier, and to either approve the plan or 
provide the Supplier with its comments by the later of fifteen (15) Business Days 
after receipt and fifteen (15) Business Days prior to the Term Commencement 
Date. The Supplier will provide the Buyer with a commissioning report for all 
revenue meters referenced in the Metering Plan prior to any use of metered data 
for the purposes expressed in Sections 2.6(a)(i)(D) or 1 5.6. 

(d) The Supplier agrees to provide, at its expense, all power system components on 
the Supplier's side of the Connection Point, including all transformation, 
switching and auxiliary equipment, such as synchronizing and protection and 
control equipment, pursuant to requirements deemed necessary by the JESO, the 
Transmitter, the LDC (and as specified in the System Impact Assessment, the 
Customer Impact Assessment and the Connection Impact Assessment, as 
applicable), and the End-User, as applicable, to protect the safety and security of 
the IESO-Controllecl Grid, the Local Distribution System, each of their respective 
customers, and the End-User Load, as the case may be. The equipment to be so 
provided by the Snpplier shall include such electrical equipment as the IESO, the 
Transmitter, the LDC, and the End-User, as applicable, deem necessary, from 
time to time, for the safe and secure operation of the IESO-Controlled Grid, the 
Local Distribution System, and the End-User Load, as required by the IESO 
Market Rules, the Transmission System Code, the Distribution System Code, and 
the End-User, as applicable. 

(e) The Supplier agrees to install protective equipment to protect its own personnel, 
property, and equipment from variations in frequency and voltage or from 
temporary delivery of other than three-phase power, whether caused by the 
Facility, the IESO-Controllecl Grid, the Local Distribution System, or the End
User Load, as the case may be. 

2,3 Allocation and Treatment of System Upgrade Costs 

The Supplier agrees to arrange, at its sole cost and expense, for all System Upgrades that may be 
required to permit the delivery of Electricity and Related Products to the IESO-Controllecl Grid, 
the Local Distribution System, or the End-User, as the case may be. 
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after the Termination Date on account of System Upgrade Costs pursuant to 
Sections 2.3(d) or 2.3(e), as applicable, as liquidated damages and not as a 
penalty. 

2.4 Allocation and Treatment of Connection Costs 

If the OEB issues an order or directive resulting in a Transmitter or a LDC, instead of the 
Supplier as a generator, being responsible for the payment of any Connection Costs, then 
notwithstanding anything in this Agreement to the contrary, the Net Revenue Requirement 
applicable from and after the effective date of such order or directive shall be reduced, by mutual 
agreement, by an amount commensurate with such reduction in Connection Costs as a result of 
such OEB order or directive, amortized on a straight-line basis over the balance of the Tem1. 

2.5 Milestone Dates 

The Supplier acknowleclg'es that time is of the essence to the Buyer with respect to attaining 
Financial Closing and Commercial Operation of the Contract Facility by their corresponding 
Milestone Dates set out by the Supplier in Exhibit F, and the Parties agree: 

(a) that each of the Milestone Events corresponding to: 

(i) Financial Closing; and 

(ii) attaining Commercial Operation, 

shall be achieved in a timely manner and by its corresponding Milestone Date, 
failing which the Supplier shall pay to the Buyer within five (5) Business Days 
after receipt of an invoice fi'om the Buyer, as liqniclated damages and not as a 
penalty, a sum of money equal to (A) $50 per MW multiplied by the Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Financial Closing; and (B) $150 per MW multiplied by the Arn1ual 
Average Contract Capacity for each calendar clay after the Milestone Date in 
respect of Commercial Operation, until the corresponding Milestone Event has 
been achieved. However, if Commercial Operation is achieved on or before its 
conesponding Milestone Date, then all liquidated damages for delay in achieving 
Financial Closing paid by the Supplier under this Section 2.5(a) shall be refunded 
to the Supplier, without interest, two weeks following the Commercial Operation 
Date; and 

(b) the maximum time period that liquidated damages shall be calculated and payable 
under Section 2.5(a) by the Supplier: 

(i) for failure to meet the Milestone Date in respect of Financial Closing, 
shall he ninety (90) days; and 

( ii) for failure to meet the Milestone Date in respect of Commercial Operation, 
shall be five hundred and forty-five (545) clays. 
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measured by the foregoing test, shall not be adjusted for ambient 
weather or other conditions whatsoever; 

(E) the Contract Facility has demonstrated, through performance 
testing in accordance with the American Society of Mechanical 
Engineers PTC 46- 1996 Performance Test Code on Overall Plant 
Performance for a combined cycle gas turbine (CCGT) generation 
facility or other equivalent international performance test 
procedures agreed to by the Buyer acting reasonably, an electrical 
output, measured at the Delivery Point net of any Station Service 
Loads, demonstrating the maximum capacity of the Contract 
Facility, and the Contract Facility has achieved the Contract 
Capacity for the Contract Facility. A copy of the performance test 
report is to be attached to the IE Certificate. For greater certainty, 
any obligations of the Supplier under this Agreement relating to or 
premised upon the amount ofNameplate Capacity shall remain in 
effect, unamended, notwithstanding that the maximum capacity of 
the Contract Facility as demonstrated during the performance test 
may be less than the Nameplate Capacity; and 

(F) it has been demonstrated that the Contract Facility has a minimum 
ramp rate (being defined as the rate of increase or decrease in 
energy output that the Contract Facility is capable of achieving 
after start-up, synchronization to the IESO-Controlled Grid, and 
teclmically required bold points, with such interval being between 
the minimum load and the maximum continuous output rating, 
being the maximum continuous output rating of the plant) over a 
single five minute interval of at least "x" MW/minute, where "x" is 
a value equal to 4% of the Nameplate Capacity; 

(ii) all material documentation and information required to be provided 
pursuant to this Agreement to the Buyer by the Supplier or by any third 
pm·ties prior to Commercial Operation; 

(iii) a certificate addressed to it from the Supplier with respect to the 
Commercial Operation of the Contract Facility and other documentation 
and information required to be provided to the Buyer by the Supplier in 
the form attached hereto as Exhibit U; and 

(iv) a proposed Commercial Operation Date. 

(b) The Buyer shall make Commercially Reasonable Efforts within 30 clays following 
receipt of the proposed IE CCJiificate and the Supplier's certificate nncler 
paragraph 2.6(a)(iii) to notify the Supplier in writing that the Supplier: 
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2.8 Operation Covenants 

(a) The Supplier agrees to own the Contract Facility during the Term and to operate 
and maintain the Contract Facility during the Term using Good Engineering and 
Operating Practices, and meeting all applicable requirements of the IESO Market 
Rules, the Transmission System Code, the Connection Agreement and all other 
Laws and Regulations. For certainty, the Parties acknowledge that the Buyer is 
not purchasing from the Supplier, nor is the Supplier selling to the Buyer, any 
Electricity or Related Products. 

(b) The Supplier agrees to assume all risk, liability and obligation and to indemnify, 
defend and hold harmless the Indemnitees in respect of all actions, causes of 
action, suits, proceedings, claims, demands, losses, damages, penalties, fines, 
costs, obligations and liabilities arising out of a discharge of any contaminant into 
the natural environment, at or related to, the Facility and any fines or orders of 
any kind that may be levied or made in connection therewith pursuant to the 
Environmental Protection Act (Ontario), the Ontario Water Resources Act, the 
Dangerous Goods Transportation Act (Ontario) or other similar legislation, 
whether federal or provincial, except to the degree that such discharge shall have 
been clue to the negligence or wilful misconduct of the lndemnitees. 

(c) The Supplier agrees to use Commercially Reasonable Efforts to maintain or enter 
into any fuel supply contracts that are necessary for the proper operation of the 
Contract Facility during the Tenn. The Supplier further agrees that the Contract 
Facility shall not burn or otherwise use any fuel other than Gas. Without limiting 
the generality of the foregoing, a Supplier who is also a load facility under the 
IESO Market Rules shall be solely responsible for all charges (net of any 
applicable credits) in relation to Electricity consumed by it in order to operate the 
Facility in accordance with this Agreement. 

(d) If the Proposal provides that Automatic System Voltage Support will be provided 
by the Contract Facility, the Supplier agrees to provide such Automatic System 
Voltage Support throughout the Term in accordance with all relevant 
requirements under the IESO Market Rules for a generator, whether directly 
connected to a Transmission System, LDC or End-user Load, including the 
requirements described in the amendments approved by the IESO and described 
in http://www.theimo.com/imoweb/pubs/mr/mr 00244-ROO BA.pclf. 

2.9 Metering and Dispatch Capabilities 

(a) The Supplier covenants and agrees to provide, at its expense, separate meters and 
ancillary metering and monitoring equipment for the Contract Facility as required 
by the IESO Market Rules. 

(b) The Buyer retains the right to audit, at any time during the Term, on reasonable 
notice to the Supplier and during nom1al business hours, the metering equipment 
to confinn the accuracy of the Metering Plan. The Supplier shall have the 
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policy shall include as additional insureds all 
subcontractors and the coverage shall not be less than the 
insurance required by IBC Forms 4042 and 4047, extended 
to include testing and commissioning, or their equivalent 
replacement; and 

(2) shall provide delayed start-up coverage on a fixed expense 
basis with an indemnity period of not less than twelve (12) 
months and a deductible waiting period of not more than 
sixty ( 60) days; and 

(B) for the period from and after the Commercial Operation Date: 

( l) shall be in the name of the Supplier; and 

(2) shall provide for business interruption coverage on an 
actual Joss sustained basis with a waiting period of not 
more than ninety (90) days. 

These policies shall contain a waiver of subrogation in favour of the 
Indcmnitees. Deductibles for these policies shall not exceed $250,000 for 
all losses (other than damage to Equipment, which will be subject to· the 
deductiblcs set forth in Section 2.lO(b)(ii)), except for 3% of full 
replacement value of damage to property (with a minimum deductible of 
$250,000) for damage to property arising from or relating to each of flood 
and earthquake. 

(ii) equipment breakdown insurance, in the joint names of the Supplier and, 
for the period prior to the Commercial Operation Date, its principal 
contractors, insuring not less than the full replacement value of the boilers, 
machinery, pressure vessels, electrical and mechanical machines, air 
conditioning and reJi-igeration systems, computers, communications and 
electronic systems, service supply objects, heat recovery steam generator 
units, steam turbine generator units, generator step-up transformer units 
and combustion gas turbine generator lmits and all other equipment 
forming part of the Facility (the "Equipment"). The coverage shall not 
be less than the insurance provided by tbe forms known and referred to in 
the insurance industry as "Comprehensive Boiler and Machinery Form" or 
"Equipment Breakdown Insurance". This policy shall contain a waiver of 
subrogation in favour of the Indenmitees. Deductibles in respect of this 
policy or the portion of the "all risk" property insurance relating to the 
Equipment (as described in Section 2. J O(b)(i)) shall not exceed: 

(A) $3,000,000 for property damage ansmg fi·om and relating to 
testing and commissioning of Equipment prior to the Commercial 
Operation Date; and 
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incidents arising out of the constmction, operation or maintenance of the 
Facility, with a limit of not less than $5,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $100,000. This policy shall 
include the lndemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in favour of the 
lndemnitees. The policy shall contain a cross-liability and severability of 
interests clause; and 

(vi) any additional insurance required to be provided under all Laws and 
Regulations. 

(c) For pmvoses of the insurance coverage under Sections 2.10(b)(i) and (ii), the 
Supplier may procure and maintain separate insurance policies to cover the period 
prior to the Commercial Operation Date and the period from and after the 
Commercial Operation Date. 

(d) The Supplier shall provide the Buyer with proof of the insurance referred to in 
this Agreement in the form attached hereto as Exhibit S (Certificate of Liability 
Insurance) and as Exhibit T (Certificate of Property Insurance) that references this 
Agreement and confirms the relevant coverage, including endorsements, on or 
before the commencement of the construction of the Facility, and renewals or 
replacements on or before the expiry of any such insurance. The policies for the 
insurance coverage under Sections 2.1 O(b )(iii) and 2.1 O(b )(v) shall be endorsed to 
provide the Buyer with: 

(i) not less than sixty (60) days notice in wntmg in advance of any 
tem1ination, cancellation or non-renewal thereof, and the Supplier shall 
ensure that the Buyer receives such notice prior to the commencement of 
such sixty (60) day period; and 

(ii) notice in writing at the time of any material change or amendment thereto 
(including any reduction in limits, increase in deductibles, exhaustion of 
aggregate limits, and change in named insnred), and the Supplier shall 
ensure that the Buyer receives such notice at such time. 

Upon the request of the Buyer, the Supplier will provide the Buyer with a copy of 
each insurance policy to be furnished within ten (1 0) Business Days of the request 
being made by the Buyer. The provision to the Buyer of any certificate of 
insurance, insurance policy or other evidence of compliance with this Section 
2.10 shall not imply acceptance by the Buyer that the extent of insurance coverage 
is sufficient and otherwise complies with this Section 2.1 0. 

(e) If the Supplier is subject to the Workplace Sczfety and Insurance Act (Ontario), it 
shall submit a valid clearance certificate of Workplace Safety and Insurance Act 
coverage to the Buyer prior to the commencement of construction of the Contract 
Facility. In addition, the Supplier shall, from time to time at the request of the 
Buyer, provide additional Workplace Saf'ety and Insurance Act clearance 
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2.11 Compliance with Laws and Regulations and Registration with the lESO 

(a) The Buyer and the Supplier shall each comply, in all material respects, with all 
Laws and Regulations required to perform or comply with their respective 
obligations under this Agreement. 

(b) The Buyer and the Supplier shall each furnish, in a timely manner, information to 
Governmental Authorities and shall each obtain and maintain in good standing 
any licence, permit, certificate, registration, authorization, consent or approval of 
any Governmental Authority required to perform or comply with their respective 
obligations under this Agreement, including such licensing as is required by the 
OEB, including its generator license. Without limiting the generality of the 
foregoing, the Supplier agrees to meet all applicable Facility registration 
requirements as specified in the IESO Market Rules and shall provide to 
Buyer the following: 

(i) Electric Safety Authority Connection Authorization; 

(ii) IESO Notification Form re: connection of new facility; 

(iii) IESO Authorization to Participate; and 

(iv) OEB generator license. 

(c) The Supplier shall register with the IESO as a "Metered Market Participant" and 
as a "Generator" pursuant to the lESO Market Rules. The settlement of Market 
Settlement Charges shall take place directly between the Supplier as the "Metered 
Market Participant" and the JESO, and any costs incurred by the Supplier acting 
as the "Metered Market Participant" pursuant to the IESO Market Rules in respect 
of this Agreement shall be charged to and be the sole responsibility of the 
Supplier, unless otherwise expressly detennined pnrsuant to Section 1.6, 1.7, 1.8 
or 1.9 hereof. 

2.12 Environmental Attributes and Future Contract Related Products 

(a) The Supplier shall from time to time during the Tenn of this Agreement, on 
behalf of the Buyer, obtain, quantify, and register with the relevant authorities or 
agencies all Environmental Attributes related to the Contract Facility that are 
required pursuant to applicable legislation, and same shall be immediately 
transfen·ed, assigned or held in trust for the Buyer who thereafter shall retain, all 
rights, title, and interest in all such Environmental Attributes. The Supplier shall 
not participate in any voluntary programs with respect to any Environmental 
Attributes associated with the Contract Facility without the prior written consent 
of the Buyer, which consent may be unreasonably withheld. 

(b) Notwithstanding Section 2.12(a), the Supplier shall continue to be entitled to all 
rights, title, and interest to all emission allowances and Emission Reduction 
Credits that pertain to the Contract Facility and of a type that were available under 
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(iv) the appointment of the Dispatcher may be revoked by the Buyer at any 
time prior to the expiry of the tem1 of the Dispatcher's appointment by 
providing written notice to the Supplier at least one (I) Business Day prior 
to the revocation of the appointment of the Dispatcher, For greater 
certainty, the revocation of the appointment of the Dispatcher shall not 
affect the validity of any outstanding Directed Dispatch Order, which shall 
continue to be govemed by the terms of Exhibit G, 

3.4 l~uture Tolling Dispatch 

The Parties acknowledge that the market for Electricity and Related Products continues to evolve 
within the Province of Ontario, and that it is important to the Buyer to encourage market 
evolution in certain directions, Subject to Section 12,] (h), the Supplier agrees that if requested 
to do so by the Bnyer, it will enter into good faith negotiations with the Buyer to allow the 
Contract Capacity to be dispatched by the Buyer, a Dispatcher or an assignee ofthe Buyer during 
all or any portion of the then remaining Term on a tolling basis, provided that it shall be a 
principle of such negotiations that the Supplier shall not be required to accept any tolling 
dispatch mechanism which adversely impacts the Supplier's economics as contemplated 
hereunder prior to the introduction of such tolling dispatch mechanism. Any disputes arising 
under this Section 3 A are not subject to resolution pursuant to Section 16,2, 

ARTICLE4 
OPERATION OF CONTRACT FACILITY AND PAYMENT OBLIGATIONS 

4,1 Operation of Contract Facility During the Term 

(a) From and after the beginning of the hour ending 01:00 (EST) of the Term 
Commencement Date, the Supplier agrees to operate the Contract Facility in 
accordance with the terms of this Agreement and the Monthly Payments shall 
begin to accrue and be payable in accordance with Section 4.2 and Article 5, For 
certainty, the Parties acknowledge that the Buyer is not purchasing fi'om the 
Supplier, nor is the Supplier selling to the Buyer, any Electricity or Related 
Products, 

(b) The Supplier will provide the Buyer with prior written notice of the development 
by the Supplier of any Future Contract Related Products from time to time, 

4.2 Amount of Monthly Payment 

The "Monthly Payment" shall be an amount equal to one of the following: 

(a) the Contingent Support Payment, if any, which shall be owed by the Buyer to the 
Supplier; or 

(b) the Revenue Sharing Payment, if any, which shall be owed by the Supplier to the 
Buyer, 
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ARTICLE 5 
STATEMENTS AND PAYMENTS 

5.1 Meter and Other Data 

(a) The Supplier agrees to provide to the Buyer access to the meters in the Metering 
Plan to accommodate remote interrogation of the metered data on a daily basis. 
The Supplier agrees to provide to the Buyer, at all times, access to any other 
information relating to the Contract Facility that the Supplier has provided to, or 
received from, the IESO from time to time. The Buyer agrees to provide to the 
Supplier, upon the Supplier's request, any Market Price information and any other 
information that the Buyer will be utilizing in preparing any Statement that is not 
available directly to the Supplier from the IESO. Upon a Party becoming aware 
of any errors or omissions in any data or infonnation provided in accordance with 
this Section 5.1, such Party shall notify the other Party, and if applicable, the 
IESO in accordance with the IESO Market Rules, on a timely basis. 

(b) Notwithstanding the foregoing, the Pmiics acknowledge and agree that all 
Statements shall be prepared based on market price information and settlement 
data iiom the IESO, and in the event of a discrepancy between market price 
information and settlement data fi"om the IESO and information received directly 
from the Supplier pursuant to Sectiqn 5.l(a), then the market price information 
and settlement data from the IESO shall, subject to Section 5.7, be considered to 
be CO!TeCt. 

5.2 Statements 

The Buyer shall prepare and deliver a settlement statement (the "Statement") to the Supplier, 
within ten (1 0) Business Days after the end of each calendar month in the Term that is the 
snbject of the Statement (the "Settlement Month"), setting out the basis for the Monthly 
Payment with respect to the Settlement Month, as well as the basis for any other payments owing 
under this Agreement by either Party to the other in the Settlement Month. A Statement may be 
delivered by the Buyer to the Supplier by facsimile or electronic means and shall include the 
reference number assigned to this Agreement by the Buyer and a description of the components 
of the Monthly Payment and other payments, as described in this Agreement, including 
Sections 2.3(a)(iv) and 4.2, as applicable, owing to the Supplier for the Settlement Month. 

5.3 l'ayment 

The Party owing the Monthly Payment shall remit to the other Party full payment in respect of 
the Statement no later than twenty (20) Business Days after the end of the Settlement Month to 
which the Statement relates (the "Payment Date"). Any and all payments required to be made 
by either Pmiy under any provision of this Agreement shall be made by wire transfer to the 
applicable account designated in Section 5.5, or as otherwise agreed by the Parties. 
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there are no complaints raised, or if any complaints raised in the time period have 
been resolved, such Statement shall be final and subject to no further adjustment 
after the expiration of such period. · 

(b) Notwithstanding the foregoing, the detem1ination by the lESO of any information 
shall be final and binding on the Parties in accordance with the lESO Market 
Rules, and without limiting the generality of the foregoing, if a Statement contains 
an error in the data or information issued by the IESO which the IESO has 
reqnestecl be CO!Tected, then the one (I) year limit set Jor1h in Section 5.6(a) shall 
not apply to the correction of such enor or the Buyer's ability to readjust the 
Statement. 

(c) Subject to Section 5.7, any adjustment to a Statement made pursuant to this 
Section 5.6 shall be made in the next subsequent Statement. 

5. 7 Disputed Statement 

If the Supplier disputes a Statement or any portion thereof, the Party owing any amount set lorth 
in the Statement shall, notwithstanding such dispute, pay the entire amount set forth in the 
Statement to the other Par1y. The Supplier shall provide written notice to the Buyer setting out 
the portions of the Statement that are in dispute with a brief explanation of the dispute. If it is 
subsequently determined or agreed that an adjustment to the Statement is appropriate, the Buyer 
will promptly prepare a revised Statement. Any overpayment or underpayment of any amount 
due under a Statement shall bear interest at the Interest Rate, calculated daily, ll-om and including 
the time of such overpayment or underpayment to the date of the refund or payment thereof. 
Payment pursuant to the revised Statement shall be made on the tenth (1Oth) Business Day 
following the date on which the revised Statement is delivered to the Supplier. If a Statement 
dispnte has not been resolved between the Parties within five (5) Business Days after receipt of 
written notice of such dispute by the Buyer, the dispute may be submitted by either Party to a 
Senior Conference pursuant to the ten11S of Section 16.1. 

5.8 Statements and Payment Records 

The Parties shall keep all books and records necessary to support the information contained in 
and with respect to each Statement and Monthly Payment made thereunder, in accordance with 
Section 15.2. 

ARTICLE6 
CREDIT AND SECURITY REQUIREMENTS 

6.1 Completion and Performance Security 

(a) The Parties acknowledge that the Supplier has, prior to the Amendment and 
Restatement Date, provided to the Buyer security for the performance of the 
Supplier's obligations under the Original CES Contract in an amount equal to 
$14,000,000 in the form described in Section 6.2 (the "Completion and 
Performance Security"). 
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( i) a Letter of CI·edit, certified cheque, bank draft, or other equivalent form of 
surety instrument acceptable to the Buyer, for the full amount of the 
Completion and Perfom1ance Security; or 

(ii) subject to Section 6.2(d), a Guarantee, up to a maximum amount 
detennined pursuant to Section 6.4, but not to exceed ninety percent 
(90%,) of the amount of the Completion and Performance Security, 
together with a Letter of Credit, certified cheque, bank draft, or other 
equivalent form of surety instrument acceptable to the Buyer, for the 
balance of the amount ofthe Completion and Performance Security. 

To the extent that the amount of the Guarantee requirement increases or decreases 
from time to time in accordance with this Article 6, the amount of the Letter of 
Credit shall correspondingly be required to be decreased or increased, 
respectively, so that the total amount of the Completion and Performance Security 
held by the Buyer at all times J:i-om and after the Term Commencement Date 
remains in an aggregate amount as required pursuant to Section 6. \. 

(c) If the aggregate of the Supplier's Creditworthiness Value determined pursuant to 
Section 6.4(b) and the principal amount of the Letter of Credit, certified cheque, 
bank draft, or other equivalent form of surety instrument acceptable to the Buyer 
described in Section 6.2(b )( ii) is equal to or greater than the amount of the 
Completion and Performance Security, then no Guarantee is required. 

(d) [fa Guarantee forms part ofthe Completion and Performance Security and: 

(i) the Creditworthiness Value of the Supplier determined pursuant to 
Section 6.4(b) is equal to or greater than the Creditworthiness Value of the 
Guarantor determined pursuant to Section 6.4(b ), provided the Guarantor 
has a Credit Rating required of a guarantor as set out in Section 6.4, or 

(ii) the aggregate of the Supplier's Creditworthiness Value and the principal 
amount of the Letter of Credit, certified cheque, bank draft, or other 
equivalent form of surety instrument acceptable to the Buyer described in 
Section 6.2(b)(ii) is equal to or greater than the amount of the Completion 
and Perfonnance Security, 

then, provided the Supplier is not then in default under this Agreement, the Buyer 
shall, upon request by the Supplier, return the Guarantee to the Supplier. 

6.3 Letter of Credit Provisions 

Any Letter of Credit delivered hereunder shall be subject to the following provisions: 

(a) The Supplier shall (i) renew or cause the renewal of each outstanding Letter of 
Credit on a timely basis as provided in the relevant Letter of Credit, (ii) if the 
financial institution that issued an outstanding Letter of Credit bas indicated its 
intent not to renew such Letter of Credit, provide a substitute Letter of Credit or 
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(d) The costs and expenses of establishing, renewing, substituting, cancelling, 
increasing and reducing the amount of (as the case may be) one or more Letters of 
Credit shall be borne by the Supplier. 

(e) The Buyer shall retum a Letter of Credit held by the Buyer to the Supplier, if the 
Supplier is substituting a Letter of Credit of a greater or lesser amount pursuant to 
Section 6.3(a), within five (5) Business Days fi·om the Buyer's receipt of such 
substituted Letter of Credit. 

6.4 Guarantee Provisions 

(a) The Buyer shall accept a guarantee in the fom1 attached hereto as Exhibit D (the 
"Guarantee") fi·om a guarantor of the Supplier (with the applicable party 
providing the Guarantee being referred to as the "Guarantor"), provided 
however that the Guarantor shall have a Credit Rating as listed in any of the four 
rows contained in the table below. Notwithstanding the foregoing, in the event 
the Guarantor has a Negative Outlook, then its Credit Rating, for purposes of 
calculating the Creditworthiness Value of the Guarantor in Section 6.4(b)(i), will 
be automatically demoted by one (!) row in the table in Section 6.4(b)(i). For 
greater certainty, a Guarantor with a Credit Rating in the fourth ( 41h) level set 
forth below without a Negative Outlook will no longer be able to provide a 
Guarantee if it subsequently receives a Negative Outlook. Subject to Section 6.2, 
the amount of the Guarantee shall be equal to or less than the Creditworthiness 
Value of the Guarantor, failing which the Supplier shall be required to provide 
alternative acceptable security as provided in Section 6.2(b) so as to remain in 
compliance with the Completion and Performance Security requirements set out 
in Section 6.1. 

(b) (i) A Person's Creditworthiness Value (the "Creditworthiness 
Value") shall be determined by the following formula: 

s X T 

where S represents the Tangible Net Worth of the Person, expressed in Dollars, 
and T is a figure, used for weighting purposes, taken fi·om the column entitled 
"Value ofT" in the table below of the appropriate row corresponding to the 
Person's Credit Rating as adjusted by any Negative Outlook in accordance with 
Section 6.4(a) or 6.4(b)(ii), as applicable, provided that where the Person has 
Credit Ratings from more than one rating agency set out in the table below, then 
the lowest of such Credit Ratings, as adjusted by any Negative Outlook in 
accordance with Section 6.4(a) or 6.4(b)(ii), as applicable, shall be used: 

At least A low 
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this Section 6.5 so long as the Guarantor is diligently pursuing the preparation, audit and delivery 
of such financial statements. Quarterly financial statements may be delivered electronically to 
the Buyer in PDF form. Upon each delivery of the Guarantor's financial statements to the 
Buyer, the Guarantor providing such financial statements shall be deemed to represent to the 
Buyer that its financial statements were prepared in accordance with GAAP and present fairly 
the financial position of the Guarantor for the relevant period then ended. In the event that the 
Guarantor does not publish financial statements on a quarterly basis, then unaudited consolidated 
fmancial statements shall be provided by the Guarantor, at a minimum, on a semi-annual basis. 
To the extent that the Supplier's Creditworthiness Value is such that the Guarantee is not 
required or it is returned to the Guarantor and cancelled pursuant to Section 6.2( d), then the 
obligations to provide financial statements under this Section 6.5 shall apply in full to the 
Supplier instead of the Guarantor. 

6.6 Notice of Deterioration in Financial ]ndieators 

The Supplier shall provide notice to the Buyer of any material deterioration of any of the 
Financial Indicators of the Supplier or the Guarantor immediately upon the Supplier becoming 
aware of such deterioration. 

ARTICLE 7 
REPRESENTATIONS 

7.1 Representations of the Supplier 

The Supplier represents to the Buyer as follows, and acknowledges that the Buyer is relying on 
such representations in entering into this Agreement: 

(a) The Supplier is a corporation incorporated under the laws of the Province of 
Ontario, is registered or otherwise qualified to carry on business in the Province 
of Ontario, and has the requisite power to enter into this Agreement and to 
perform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the 
Supplier and is a valid and binding obligation of the Supplier enforceable in 
accordance with its terms except as such enforcement may be ·limited by 
bankruptcy, insolvency and other laws affecting the rights of creditors generally 
and except that equitable remedies may only be granted in the discretion of a 
court of competent jurisdiction. 

(c) The execution and delivery of this Agreement by the Supplier and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 
or conflict with or cause the tem1ination, cancellation or acceleration of any 
material obligation of the Supplier under: 

(i) any contract or obligation to which the Supplier is a party or by which it or 
its assets may be hound, except for snch defaults or conflicts as to which 
requisite waivers or consents have been obtained; 
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(a) The Buyer that was the original counterparty to this Agreement is a corporation 
without share capital created under the laws of Ontario, and has the requisite 
power to enter into this Agreement and to perform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the Buyer 
and is a valid and binding obligation of the Buyer enforceable in accordance with 
its terms, except as enforcement may be limited by bankruptcy, insolvency and 
other laws affecting the rights of creditors generally and except that equitable 
remedies may be granted solely in the discretion of a court of competent 
jurisdiction. 

(c) The execution and delivery of this Agreement by the Buyer and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constih1te a def.1ult under, 
or conflict with or cause the termination, cancellation or acceleration of any 
material obligation of the Buyer under: 

(i) any contract or obligation to which the Buyer is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 

(ii) the by-laws or resolutions of the directors (or any committee thereof) or 
shareholder ofthe Buyer; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the Buyer; 
or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Buyer. 

(d) There are no bankruptcy, insolvency, reorganization, receivership, seizme, 
realization, arrangement or other similar proceedings pending against, or being 
contemplated by the Buyer or, to the knowledge of the Buyer, threatened against 
the Buyer. 

(e) There are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Govemmental Authority or arbitrator, or, to the knowledge of the Buyer, 
threatened against the Buyer, that conld have a Material Adverse EfTect on the 
Buyer. 

(f) All requirements for the Buyer to make any declaration, filing or registration with, 
give any notice to or obtain any licence, permit, certificate, registration, 
authorization, consent or approval of, any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 
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Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Coniidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use such Confidential Information subject to those 
terms and conditions. 

8.3 Return oflnfonnation 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) fonnd in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) fonnd 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under Laws and Regulations, and shall keep such retained copy subject to 
the tenns ofthis Article 8. 

8.4 Injunctive and Other Relief 

The Receiving Party acknowledges that breach of any provisions of this Article may cause 
irreparable harm to the Disclosing Party or to any third-party to whom the Disclosing Party owes 
a duty of confidence, and that the injury to the Disclosing Party or to any third party may be 
difficult to calcnlate and inadequately compensable in damages. The Receiving Party agrees that 
the Disclosing Party is entitled to obtain injunctive relief (without proving any damage sustained 
by it or by any third party) or any other remedy against any actual or potential breach of the 
provisions of this Article. 

8.5 l~IPPA Records and Compliance 

The Parties acknowledge and agree that the Ontario Power Authority is subject to FIPPA and 
that FIPPA applies to and governs all Confidential Information in the custody or control of the 
Ontario Power Authority ("FIPPA Records") and may, subject to FIPPA, require the disclosure 
of such FIPPA Records to third parties. The Supplier agrees to provide a copy of any FIPPA 
Records that it previously provided to the Ontario Power Authority if the Supplier continues to 
possess such FIPP A Records in a deliverable form at the titne of the Ontario Power Authority's 
request. If the Supplier does possess such FIPPA Records in a deliverable form, it shall provide 
the same within a reasonable time after being directed to do so by the Ontario Power Authority. 
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remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Supplier fails or ceases to hold a valid licence, permit, certificate, 
registration, authorization, consent or approval issued by a Governmental 
Authority where such failure or cessation results in, or could be reasonably 
expected to result in, a Material Adverse Effect on the Supplier and is not 
remedied within thirty (30) Business Days after receipt by the Supplier of written 
notice of such failure or cessation from the Buyer, provided that such cure period 
shall be extended by a further thirty (30) Business Days if the Supplier is 
diligently remedying such failure or cessation and such failure or cessation is 
capable of being corrected during such extended cure period. 

(d) Any representation made by the Supplier in this Agreement is not true or correct 
in any material respect when made and is not made true or correct in all material 
respects within thirty (30) Business Days aHer receipt by the Supplier of written 
notice of such fact from the Buyer, provided that such cure period (i) shall be 
extended for a further period of thirty (30) Business Days and (ii) may be 
extended by such further period of time as the Buyer in its sole and absolute 
discretion determines is reasonable, if, in each case, the Supplier is diligently 
conecting such breach and such breach is capable of being corrected during such 
extended cure period. For certainty, notwithstanding the receipt by the Buyer of a 
qualified representation by the Supplier with respect to any statement referred to 
in Sections 7.l(a) to 7.l(h), inclusive, the Buyer may, in its sole and absolute 
discretion, require the Supplier, within the time limits set out in this Section 
IO.l(d), to cure or remove any such qualification to such statement. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction orde1ing, the dissolution, termination of existence, liquidation or 
winding up of the Supplier, unless such filed documents are immediately revoked 
or otherwise rendered inapplicable, or unless, in the case ofthe Supplier, there has 
been a permitted and valid assignment of this Agreement by the Supplier under 
this Agreement to a Person which is not dissolving, tenninating its existence, 
liquidating or winding up and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(f) The Supplier amalgamates with, or merges with or into, or transfers the Facility or 
all or substantially all of its assets to, another Person unless, at the time of such 
amalgamation, merger or transfer, there has been a permitted and valid 
assignment hereof by the Supplier under this Agreement to the resulting, 
surviving or transferee Person and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(g) A receiver, manager, receiver-manager, liquidator, monitor or trustee in 
banlm1ptcy of the Supplier or of any of the Supplier's prope11y is appointed by a 
Governmental Authority or pursuant to the tenns of a debenture or a similar 
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(n) The Availability is less than: (i) seventy percent (70%) during the second Contract 
Year, (ii) seventy-iive percent (75%) during the third Contract Y car, or (iii) eighty 
percent (80%) during the fourth and each succeeding Contract Year. 

( o) The Supplier undergoes a change in Control without first obtaining the written 
approval of the Buyer if required pursuant to Sections 16.6 or 16.7. 

(p) The Supplier assigns this Agreement without first obtaining the consent of the 
Buyer, if required pursuant to this Agreement. 

(q) The Supplier has not disclosed each actual or potential Conflict of Interest (as that 
term is defmed in the 2,500 MW RFP) and, if any such actual or potential 
Conflict oflnterest is capable of being remedied, it has not been remedied within 
fifleen (15) Business Days afler written notice of such nondisclosure from the 
Buyer. 

(r) The Snpplier has failed to provide Completion and Performance Security in the 
amounts and by the dates required in Article 6. 

10.2 Remedies of the Buyer 

(a) If any Supplier Event of Default (other than a Supplier Event of Default refeJTed 
to in Sections lO.l(e), 10.1(g), and 10.1(h)) occurs and is continuing, upon written 
notice to the Supplier, the Buyer may, subject to Article 12, tem1inate this 
Agreement. 

(b) If a Supplier Event of Default refeJTed to in Sections 10.1(b), 10.1(m), or 10.1(n) 
occurs and is continuing, in addition to the remedies set out in Section I 0.2(a), at 
the discretion of the Buyer, either: 

(i) the Supplier will forfeit an amount equivalent to the Assumed Deemed 
Dispatch Payment that would be payable to the Supplier, if any, for the 
Settlement Month in which such Supplier Event of Default occurs, as 
liquidated damages and not as a penalty; or 

(ii) the Buyer may levy a performance assessment set-off, as liquidated 
damages and not as a penalty, equal to three (3) times the average 
Assumed Deemed Dispatch Payment that would be payahle to the 
Supplier, if any, for the most recent twelve ( 12) Settlement Months (or the 
number of Settlement Months that have elapsed from the Term 
Commencement Date if less than twelve (12) Settlement Months have 
elapsed), in the event that three (3) or more Supplier Events of Default 
refened to in Sections lO.l(b), IO.l(m), or 10.1(n) have occuned within a 
Contract Year, regardless of whether such Supplier Events ofDefault have 
been subsequently cured, 

and which may be satisfied by the Buyer setting off any payments due to the 
Supplier against any amounts payable by the Supplier to the Buyer including, at 
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available to the Buyer including pursuing a claim for damages, as 
contemplated in Section I 0.5. 

(f) Tem1ination shall not relieve the Supplier or the Buyer of their respective 
responsibilities relating to the availability of the Contract Capacity and delivery of 
the Electricity and Related Products from the Contract Facility, or amounts 
payable under this Agreement, up to and including the Termination Date. The 
Buyer shall be responsible only for the payment of amounts accruing under this 
Agreement up to and including the Tennination Date. In addition to its other 
rights of set off available to it pursuant to this A~:,rreement and at law, the Buyer 
may hold back payment or set off its obligation to make such payment against any 
payments owed to it if the Supplier fails to comply with its obligations on 
termination. 

10.3 Events of Default by the Buyer 

Each of the following will constih1te an Event of Default by the Buyer (each, a "Buyer Event of 
Default"): 

(a) The Buyer fails to make any payment under this Agreement when due, if such 
failure is not remedied within five (5) Business Days after written notice of such 
failure from the Supplier. 

(b) The Buyer fails to perform any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Buyer Event of Default), 
if snch failnre is not remedied within fifteen (15) Business Days after written 
notice of such failure fi·om the Supplier, provided that snch cure period shall be 
extended by a fhrther fifteen ( 15) Business Days if the Buyer is diligently 
remedying such failnre and such failure is capable of being cured dnring such 
extended cure period. 

(c) The Buyer fails or ceases to hold a valid licence, permit, certificate, registration, 
authorization, consent or approval issued by a Govemmental Authority where 
such failure or cessation results in, or could be reasonably expected to result in, a 
Material Adverse Effect on the Buyer and is not remedied within thirty (30) 
Business Days after receipt by the Buyer of written notice of such failure or 
cessation from the Supplier, provided that such cure period shall be extended by a 
further thirty (30) Business Days if the Buyer is diligently remedying such failnre 
or cessation and such failure or cessation is capable of being corrected during 
such extended cure period. 

(d) Any representation made by the Buyer in this Agreement is not materially true or 
coiTect in any material respect when made and is not made materially tme or 
correct within thirty (30) Business Days after receipt by the Bnyer of written 
notice of such fact from the Supplier, provided that such cure period shall be 
extended by a further thirty (30) Business Days if the Buyer is diligently 
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payments owed by it if 
termination. 

Bnyer fails to comply with its obligations on 

10.5 Remedies for Termination Non-Exclusive 

The termination of this Agreement by either Party and the payment of all amounts then due and 
owing to the other Party as expressly provided in this Agreement shall not limit, waive or 
extinguish in any way the recourse of either Party to any remedies available to it in relation to 
such termination at law, in equity or otherwise, nor shall such termination affect any rights that 
the lndemnitees may have pursuant to any indemnity given under this Agreement. 
Notwithstanding the foregoing, if the Buyer bas exercised the option set out in Section 10.2(e)(i), 
then the Buyer's remedies against the Supplier in respect of the termination of this Agreement 
shall be limited to any unpaid portion ofthe Sum set out in Section 10.2(e)(i). 

ARTICLE 11 
.FORCE MAJEURE 

11.1 Effect oflnvoking Force Ma_jeure 

(a) If, by reason of Force Majeure: 

(i) the Supplier is unable to make available all or any part of the Contract 
Capacity or is unable to deliver Electricity 11-om the Contract Facility; or 

(ii) either Party is unable, wholly or partially, to perform or comply with 
other obligations (other than payment obligations) hereunder, including 
the Supplier being unable to achieve a Milestone Event by the relevant 
Milestone Date; 

then the Party so affected by Force Majeure shall be excused and relieved Jiom 
performing or complying with such obligations (other than payment obligations) 
and shall not be liable for any liabilities, damages, losses, payments, costs, 
expenses (or Indemnifiable Losses, in the case of the Supplier affected by Force 
Majeure) to, or incurred by, tbe other Party in respect of or relating to such Force 
Majeure and such Party's failure to so perfonn or comply during the continuance 
and to the extent of the inability so caused from and after the invocation of Force 
Majeure. Notwithstanding the foregoing, during such time as the Supplier is so 
unable to perform or comply with its obligations as a result of a Force Majeure, to 
the extent that the Supplier is able to deliver a portion of the Contract Capacity 
and Electricity from the Contract Facility despite an event of Force Majeure, then 
the calculation of payment will be made with respect to such portion of the 
Contract Capacity and Electricity delivered in accordance with Exhibit J. 

(b) A Party shall be deemed to have invoked Force Majeure with effect from the 
commencement of the event or circumstances constituting Force Majeure when 
that Party gives to the other Party prompt notice, written or oral (but if oral, 
promptly confirmed in writing) of the effect of the Force Majeure and reasonably 
Ji.Jil particulars ofthe cause thereo~ in substantially the form set forth as Exhibit I, 
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(i) If, by reason of Force Majeure, the Supplier is unable to perfom1 or comply with 
its obligations (other than payment obligations) hereunder for more than an 
aggregate of thirty-six (36) months in any sixty (60) month period during the 
Tem1, then either Party may terminate this Agreement upon notice to the other 
Party without any costs or payments of any kind to either Party, except for any 
amounts that were clue or payable by a Party hereunder up to the elate of 
termination, and all security shall be returned forthwith. 

11.2 Exclusions 

A Party shall not be entitled to invoke Force Majeure under this Article 11, nor shall it he 
relieved of its obligations hereunder in any of the following circumstances: 

(a) if and to the extent the Party seeking to invoke Force Majeure has caused the 
applicable event of Force Majeure by its fault or negligence, including the 
Supplier's failure to procure or maintain any fuel supply to be utilized by the 
Contract Facility; 

(b) if and to the extent the Party seeking to invoke Force Majeure has failed to use 
Commercially Reasonable Efforts to prevent or remedy the event of Foree 
Majeure and remove, so far as possible and within a reasonable time period, the 
Force Majeure (except in the case of strikes, lockouts and other labour 
disturbances, the settlement of which shall be wholly within the discretion of the 
Party involved); 

(c) if and to the extent that the Party seeking to invoke Force Majeure because of 
arrest or restraint by a Governmental Authority, such anest or restraint was the 
result of a breach by such Party of Laws and Regulations; 

(d) if the Force Majeure was caused by a lack offimds or other financial cause; 

(e) if the IESO amends the schedule ofPimmed Outages for the Contract Facility as 
set out in the Annual Operating Plan; or 

(t) if the Party invoking Force Majeure fails to comply with the notice provisions in 
Sections 1 Ll (b) or l Ll (d). 

11.3 Definition of Force Majeure 

For the purposes of this Agreement, the term "Force Majeure" means any act, event, cause or 
condition that prevents a Party fi·om performing its obligations (other than payment obligations) 
hereunder, and that is beyond the affected Party's reasonable control, and shall inclnde: 

(a) acts of God, including extreme wind, ice, lightning or other storms, earthquakes, 
ton1adoes, hulTicanes, cyclones, landslides, drought, floods and washouts; 

(b) fires or explosions; 
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possible thereafter, with the notice in respect thereof provided to 
the IESO but, in any event, within ten ( 1 0) Business Days thereof; 

(B) the Supplier provides notice to the Buyer immediately, or as soon 
as reasonably possible thereafter, upon receipt Jl-om the !ESO of 
advance acceptance or other proposed scheduling or approval of 
such maintenance or outage, if such approval is required to be 
obtained 11-om the JESO; 

(C) the Supplier provides timely updates to the Buyer of the 
commencement date of the maintenance or outage and, where 
possible, provides seven (7) days advance notice of such date; 

(D) the unanticipated maintenance or outage is commenced within one 
hundred twenty (120) days of the commencement of the 
occurrence of the relevant event of Force Majeure; and 

(E) the Supplier schedules the unanticipated maintenance or outage in 
accordance with Good Engineering and Operating Practices. 

For greater certainty, nothing in Section 11.3(j) shall be construed as limiting the duration of an 
event of Force Majeure. Each Party shall resume its obligations as soon as the event of Force 
Majeure has been overcome. 

12.1 Lender Security 

ARTICLE 12 
LENDER'S RIGHTS 

Notwithstanding Section 16.5, the Supplier, from time to time on or after the date of this 
Agreement shall have the right, at its cost, to enter into a Secured Lender's Security Agreement. 
For the avoidance of doubt, in the case of a deed of tmst or similar instrument securing bonds or 
debentures where the trustee holds security on behalf of, or for the benefit of, other lenders, only 
the tmstee shall be entitled to exercise the rights and remedies under the Secured Lender's 
Secnrity Agreement as the Secured Lender on behalf of the lenders. A Secured Lender's 
Security Agreement shall be upon and subject to the following conditions: 

(a) A Secured Lender's Security Agreement may be made for any amounts and upon 
any terms (including terms of the loans, interest rates, payment ten11s and 
prepayment privileges or restrictions) as desired by the Supplier, except as 
otherwise provided in this Agreement. 

(b) A Secured Lender's Security Agreement may not secure any indebtedness, 
liability or obligation of the Supplier that is not related to the Contract Facility or 
cover any real or personal property of the Supplier not related to the Contract 
Facility. For greater certainty, a Secured Lender's Security Agreement may cover 
shares or partnership interests in the capital of the Supplier. 
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Buyer under this Agreement and for the perfonnance of all of the Supplier's 
obligations under this Agreement. 

12.2 Rights and Obligations of Seen red Lenders 

While any Secured Lender's Security Agreement remains outstanding, and if the Buyer has 
received the notice refeJTed to in Section 12.1 (d) or the contents thereof arc embodied in the 
agreement entered into by the Buyer in accordance with Section 12.3, the following provisions 
shall apply: 

(a) No Supplier Event of Default (other than those set out in Section 10.2(d)) shall be 
grounds for the termination by the Buyer of this Agreement until: 

(i) any notice required to be given under Section 10.1 and 10.2(a) has been 
given to the Supplier and to the Secured Lender; and 

(ii) the cure period set out in Section 12.2(b) has expired without a cure 
having been completed and without the Secured Lender having taken the 
actions therein contemplated. 

(b) ln the event the Buyer has given any notice required to be given under Section 
10.1, the Secured Lender shall, within the applicable cure period (including any 
extensions), if any, have the right (but not the obligation) to cure such default, and 
the Buyer shall accept such performance by such Secured Lender as if the same 
had been performed by the Supplier. 

(c) Any payment to be made or action to be taken by a Secured Lender hereunder as a 
prerequisite to keeping this Agreement in effect shall be deemed properly to have 
been made or taken by the Secured Lender if such payment is made or action is 
taken by a nominee or agent of the Secnrcd Lender or a receiver or receiver and 
manager appointed by or on the application of the Secured Lender. 

(d) A Secured Lender shall be entitled to the Supplier's rights and benefits contained 
in this Agreement and shall become liable for the Supplier's obligations solely as 
provided in Section 12.2. A Secured Lender may, subject to the provisions of this 
Agreement, enforce any Secured Lender's Security Agreement and acquire the 
Supplier's Interest in any lawfi1l way and, without limitation, a Secured Lender or 
its nominee or agent or a receiver or receiver and manager appointed by or on the 
application of the Secured Lender, may take possession of and manage the 
Contract Facility and, upon foreclosure, or without foreclosure upon exercise of 
any contractual or stahJtory power of sale under such Secured Lender's Security 
Agreement, may sell or assign the Supplier's Interest with the consent of the 
Buyer as required under Section 12.2(!). 

(e) Until a Secured Lender (i) forecloses or has otherwise taken ownership of the 
Supplier's Interest or (ii) has taken possession or control of the Supplier's 
Interest, whether directly or by an agent as a mortgagee in possession, or a 
receiver or receiver and manager has taken possession or control of the Supplier's 
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(ii) Such New Agreement shall be effective as of the Termination Date and 
shall be for the remainder of the Term at the time this Agreement was 
tenninated and otherwise upon the terms contained in this Agreement. 
The Buyer's obligation to enter into a New Agreement is conditional upon 
the Secured Lender (A) paying all sums that would, at the time of the 
execution and delivery thereof, be due under this Agreement but for such 
termination, (B) otherwise fully curing any defaults under this Agreement 
existing immediately prior to termination of this Agreement that are 
capable of being cured, and (C) paying all reasonable costs and expenses, 
including legal fees, so as to provide a nil! indemnity (and not only 
substantial indemnity), incurred by the Buyer in connection with such 
default and termination, and the preparation, execution and delivery of 
such New Agreement and related agreements and documents, provided, 
however, that with respect to any default that could not be cured by such 
Secured Lender until it obtains possession, such Secured Lender or its 
transferee approved by the Buyer pursuant to Section 12.2(1) hereof, as the 
case may be, shall have the applicable cure period commencing on the 
date that it obtains possession to cure such default. 

W11en the Seemed Lender has appointed an agent, a receiver or a receiver and 
manager or has obtained a court-appointed receiver or receiver and manager for 
the purpose of enforcing the Secured Lender's security, that Person may exercise 
any ofthe Secured Lender's rights under this Section !2.2(g). 

(h) Despite anything to the contrary contained in this Agreement, the provisions of 
this Article 12 shall enure only to the benefit of the holders of a Secured Lender's 
Security Agreement. If the holders of more than one such Secured Lender's 
Security Agreement who are at Arm's Length with the Supplier make written 
requests to the Buyer in accordance with this Section 12.2 to obtain a New 
Agreement, the Buyer shall accept the request of the holder whose Secured 
Lender's Security Agreement had priority immediately prior to the termination of 
this Agreement over the Secured Lender's Security Agreements of the other 
Secured Lenders making such requests and thereupon the written request of each 
other Secured Lender shall be deqned to be void. In the event of any dispute or 
disagreement as to the respective priorities of any such Secured Lender's Security 
Agreement, the Buyer may rely upon the opinion as to such priorities of any law 
firm qualified to practise law in the Province of Ontario retained by the Buyer in 
its unqualified subjective discretion or may apply to a court of competent 
jurisdiction for a declaration as to such priorities, which opinion or declaration 
shall be conclusively binding upon all parties concemed. 

12.3 Cooperation 

The Buyer and the Supplier shall enter into an agreement with any Secured Lender for the 
purpose of implementing the Secured Lender's Security Agreement protection provisions 
contained in this Agreement. The Buyer, acting reasonably, shall consider any request jointly 
made by the Supplier and a Secured Lender or proposed Secured Lender to facilitate a provision 
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(A) has been introduced as a bill in the Legislative Assembly of 
Ontario in a similar form as such statute takes when it has legal 
elTect, provided that any amendments made to such bill in 
becoming such statute do not have a Material Adverse Effect on 
the Snpplier; or 

(B) has been made public in a discussion or consultation paper, press 
release or announcement issued by the Ontario Power Authority, 
the Govemment of Ontario, and/or the Ministry of Energy that 
appeared on the website of the Ontario Power Authority, the 

·Government of Ontario and/or the Ministry of Energy, provided 
that any amendments made to such public form, in becoming such 
stahrte, do not have a Material Adverse Effect on the Supplier; and 

(iii) any of such regulations that prior to five (5) Business Days prior to the 
date of submission of the Proposal in response to the 2,500 MW RFP: 

(A) have been published in the Ontario Gazette but by the terms of 
such regulations come into force on or after five (5) Business Days 
prior to the date of execution of this Agreement, or 

(B) have been refened to in a press release issued by the Ontario 
Power Authority, the Government of Ontario and/or the Ministry 
of Energy that appeared on the website of the Government of 
Ontario or the Ministry of Energy, provided that any amendments 
made to such regulations in coming into force do not have a 
Material Adverse Effect on the Supplier. 

13.2 Consequences of Discriminatory Action 

If a Discriminatory Action occurs, the Supplier shall have the right to obtain, without 
duplication, compensation (the "Disuiminatory Action Compensation") from the Buyer for: 

(a) the amount of the increase in the costs that the Supplier would reasonably be 
expected to incur in the delivery of the Electricity and Related Products from the 
Contract Facility as a result of the occuJTence of such Discriminatory Action, 
commencing on the first day of the first calendar month following the date of the 
Discriminatory Action and ending at the expiry of the Term, but excluding the 
portion of any costs charged by a Person who does not deal at r\rm's Length with 
the Supplier that is in excess of the costs that would have been charged had such 
Person been at Arm's Length with the Supplier; and 

(b) the amount by which (i) the net present value of the net revenues fi·mn the 
Contract Facility that are forecast to be earned by the Supplier during the period 
of time commencing on the first day ofthc first calendar month following the date 
of the Discriminatory Action and ending at the expiry of the Term, exceeds (ii) 
the net present value of the net revenues fi·om the Contract Facility that are 
forecast to be eamed by the Supplier during the period of time commencing on 



13.3 
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(d) If the Buyer docs not dispute the occurrence of a Discriminatory Action or the 
amount of Discriminatory Action Compensation claimed in the Notice of 
Discriminatory Action, the Buyer shall pay to the Supplier the amount of 
Discriminatory Action Compensation claimed within sixty (60) days after the date 
of receipt ofthe Notice ofDiscriminatory Action. If a Notice of Dispute has been 
given, the Buyer shall pay to the Supplier the Discrimim1tory Action 
Compensation Amount determined in accordance with Section 13.3( e) not later 
than sixty ( 60) days after the later ofthe date on which the dispute with respect to 
the occmTence of a Discriminatory Action is resolved and the date on which the 
Discriminatory Action Compensation Amount is determined. 

(e) 

(i) If the Buyer wishes to dispute the amount of the Discriminatory Action 
Compensation, the Buyer shall give to the Supplier a notice (the 
"Discriminatory Action Compensation Notice") setting out an amount 
that the Buyer proposes as the Discriminatory Action Compensation (the 
"Discriminatory Action Compensation Amount"), if any, together with 
details of the computation. If the Supplier does not give notice (the 
"Supplier Non-acceptance Notice") to the Buyer stating that it does not 
accept the Discriminatory Action Compensation Amount proposed within 
thirty (30) clays after the date of receipt of the Discriminatory Action 
Compensation Notice, the Supplier shall be deemed to have accepted the 
Discriminatory Action Compensation Amount so proposed. If the 
Supplier Non-acceptance Notice is given, the Buyer and the Supplier shall 
attempt to determine the Discriminatory Action Compensation Amount 
through negotiation, and any amount so agreed in writing shall be the 
Discriminatory Action Compensation Amount. If the Buyer and the 
Supplier do not agree in writing upon the Discriminatory Action 
Compensation Amount within sixty (60) clays after the date of receipt of 
the Supplier Non-acceptance Notice, the Discriminatory Action 
Compensation Amount shall be determined in accordance with the 
procedure set forth in Section 13 .3( e )(ii) aud Sections 16.1 and 16.2 shall 
not apply to such determination. 

(ii) If the negotiation described in Section 13.3(e)(i) does not result in an 
agreement in writing on the Discriminatory Action Compensation 
Amount, either the Buyer or the Supplier may, after the later of (A) the 
date on which a dispute with respect to the occuuence of a Discriminatory 
Action is resolved and (B) the date of the expiry of a p~riod of thirty (30) 
days after the date of receipt of the Supplier Non-acceptance Notice, by 
notice to the other require the dispute to be resolved by arbitration as set 
out below. The Buyer and the Supplier shall, within thirty (30) days after 
the date of receipt of such notice of arbitration, jointly appoint a valuator 
to determine the Discriminatory Action Compensation Amount. The 
valuator so appointed shall be a duly qualified business valuator where the 
individual responsible for the valuation has not less than ten (10) years' 
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vamator. The fees and expenses of 

respective determinations 
Compensation Amount shall 

and 
applicable. 

In order to 

and expenses of 
paid by the 

means tl1e Party whose 
Compensation Amount is 

Supplier's 
Action 

Notice, as 

to have reasonable access 
and to take extracts 

Action Compensation Amount as determined by 
be final and conclusive and not subject to any appeal. 

Any amount to be paid under Section 13.3(d) bear interest at a variable 
then in effect fi·om 

of payment. 
nnmin" I rate per annum equal on 

of receipt of the r..J .. J·irr 

interest· thereon by the 
Buyer to 
may be claimed by the Supplier for and in respect 
Discriminatory Action and, upon such payment, the Buyer 
forever discharged by the Supplier from any and all liability 
Discriminatory Action. 

Rm,,,. to Remedy or Cause to !<ememeo a 

amounts 
occurrence of the 

be released 
respect 

Action 

or cause remedied the occmrence of a Discriminatory 
within thirty (30) days 

Of the rPCPint 



the tiJrther supporting particulars refetTcd to in Section 13 .3(b ). If the Buyer gives such notice, 
the Buyer must remedy or cause to be remedied the Discriminatory Action within one hundred 
and eighty (180) days after the date of receipt of the Notice of Discriminatory Action or, if a 
Notice of Dispute has been given, within one hundred and eighty (180) days after the date of the 
final award pnrsuant to Section 16.2 to the effect that a Discriminatory Action occuned. If the 
Buyer remedies or causes to be remedied the Discriminatory Action in accordance with the 
preceding sentence, the Supplier shall have the right to obtain, without duplication, the amount 
that the Supplier would have the right to claim in respect of that Discriminatory Action pnrsuant 
to Section 13.2, adjusted to apply only to the period commencing on the first day of the first 
calendar month following the date of the Discriminatory Action and expiring on the day 
preceding the day on which the Discriminatory Action was remedied. 

ARTICLE 14 
LIABILITY AND INDEMNIFJCA TION 

14.1 Exclusion of Consequential Damages 

Notwithstanding anything contained herein to the contrary, neither Party will be liable under this 
Agreement or under any cause of action relating to the subject matter of this Agreement for any 
special, indirect, incidental, punitive, exemplary or consequential damages, including loss of 
profits (save and except as provided in Section 13.2), loss of use of any property or claims of 
customers or contractors of the Pmties for any such damages. 

14.2 Liquidated Damages 

Nothing in this Article shall reduce a Party's claim for liquidated damages pursuant to Sections 
2.3(a)(vi), 2.5, 6.3(c), 10.2(b) and 10.2(e). The Supplier acknowledges and agrees with the 
Buyer that the actual damages incurred by the Buyer and Electricity consumers as a result of a 
failure by the Supplier to meet its obligations under this Agreement are impossible to definitively 
quantify and the Supplier f~urther agrees that the payment of the liquidated damages set forth in 
this Agreement constitutes a fair and reasonable means of compensating the Buyer for damages 
likely to be inetmed as a result of such delays and does not constih1te a penalty. 

14.3 Bnyer Indemnification 

addition to the indemnity provided by the Supplier in Section 2.8(b), the Supplier shall 
indemnify, defend and hold the Buyer, the Ontario Power Authority (to the extent that it is no 
longer the Buyer), the Government of Ontario, the members of the Government of Ontario's 
Executive Council, and their respective Affiliates, and each of the foregoing Persons' respective 
directors, officers, employees, shareholders, advisors, and agents (including contractors and their 
employees) (collectively, the "lndemnitccs") harmless fi·om and against any and all claims, 
demands, suits, losses, damages, liabilities, penalties, obligations, payments, costs and expenses 
and accrued interest thereon (including the costs and expenses of, and accmed interest on, any 
and all actions, suits, proceedings for personal injury (including death) or property damage, 
assessments, judgments, settlements and compromises relating thereto and reasonable lawyers' 
fees and reasonable disbursements in connection therewith) (each, an "Indcnmifiable Loss"), 
asserted against or snffered by the Indemnitees relating to, in connection with, resulting fi·om, or 
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occurrence or event relating to the Contract Facility, except to the extent 
to the negligence or wiHhl misconduct of the 

lndcmnitees to comply with Laws and Regulations and (ii) any 
any representations, warranties, and covenants contained in 

~xLqJl to the extent that any injury or damage is attributable to the negligence or 
of the Indemnitees. For greater certainty, in the event of contributory 

such Indcmnitees shall not be indemnitled 
the lndemnitees' negligence or other 

by the lndemnitecs of any Claim or 
commencement of any action, administrative or legal proceeding, or 

to any 

as to which the indemnity provided for in Section 14.3 may apply, the Buyer 
notify the Supplier in writing of such fact. The Supplier shall assume the rld(cn<erc 

thereof with counsel designated by the Supplier and satisfactory to 
Indemnitees, acting reasonably; provided, however, that if 

action include both the Indemnitees and 
may be legal defences 

fi·om or additional to, or inconsistent 
S1mn lier, the Indemnitees shall have the right to 

counsel satisfactory to the Supplier acting reasonably 
. in the defence of 

Supplier shall promptly confirm 
by providing written notice to 

be provided no later than five (5) days prior to 
any Claim relating to any Indemnifiable Loss. 

available to 
with, 

Indemnitces be entitled to indemnification under Section 14.3 
of a Claim by a third party, and the Supplier fails to assume 

Gtaim (which failure shall he assnmcd if the Suonlier fails to nrmnrl 

prescribed by Section 14.4(a)), the Indemnitees 
contest (or, with the prior written consent of the Supplier 

provided that no such contest need be r1mde and settlement or 

is not a 

of the 

counsel chosen 
If the Supplier is obligated 

lndemnitees under Section 14.3, the amount owing to the 
be the amount of such Indemnitees' actual out-of-pocket loss net 

surancc proceeds received or other recovery. 

legal entity (for example, an unincoqJorated 
inition of the tenn "Snpplier" 

all 
to 



the Buyer for all representations, warranties, obligations, covenants and liabilities of the Supplier 
hereunder. 

14.6 Release ofPrior Claims 

(a) The Supplier agrees to hereby release, remise and forever discharge the 
Jndemnitees or any of them fl-om all Claims or other obligations of any kind or 
nature, which against the lndemnitees or any of them the Supplier had, now has, 
or may hereafter have with respect to any delay caused as a result of or relating to 
the provincial permitting and approval process Jor the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Ontario), the Technical Standard\' and Safety Act (Ontario), or common law 
or constitutional obligations or duties of the Crown relating to or arising out of 
any permitting or approval, or process relating thereto, or the development, 
construction or operation of the Facility, or with respect to any delay caused for 
any other reason, existing up to the Amendment and Restatement Date. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Indemnitee in respect of Claims or other obligations with respect to delays arising 
after the date of this Agreement. 

(b) Further, the Supplier hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in tum may claim 
contribution, indemnity or any other relief over, either at common law or in 
equity, against the lndemnitees in respect of Claims based on events occurring or 
circumstances existing up to the date of this Agreement and relating to or arising 
out of any delays described in the previous paragraph. 

(c) The Buyer agrees to hereby release, remise and forever discharge the Supplier, its 
directors, officers, employees, shareholders, advisors, and agents (including 
contractors and their employees) (collectively, the "Supplier Indemnitees") or 
any of them from all Claims or other obligations of any kind or nahire, which 
against the Supplier lndemnitees or any of them the Buyer had, now has, or may 
hereafter have with respect to any delay caused as a result of or relating to the 
provincial permitting and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricit)l Act (Ontario), the Environmental Protection 
Act (Ontario), the Technical Standards and Safety Act (Ontario), or the 
development, construction or operation of the Facility, or with respect to any 
delay caused for any other reason, existing up to the date of this Agreement. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Supplier Indemnitee in respect of Claims or other obligations with respect to 
delays arising after the elate of this Agreement. 

(d) Further, the Buyer hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in tum may claim 
contribution, indemnity or any other relief over, either at common law or in 
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Supplier lndemnitees in respect of Claims based on events 
occurring or circumstances existing up to the date of this Agreement and relating 
to or arising out of any delays described in the previous mlr8oronh 

of 
event or circumstances which, with any reasonable 
rise to a Claim or other obligation nor was it 

obligations under the Original CES Contract prior to 
existed no state of facts which, after notice or lapse ot t1me or 

would have constituted such a ddimlt or breach if the Original CES Contract had 
not 

shall each annoint, by notice in writing in the form of Exhibit V, 
"Company Representative"), who shall be duly 

made the appointment, and with whom the other 
at all reasonable times, and whose instructions, 
are m writing signed by the respective Company 

as to all matters pertaining to this Agreement 
power or authority to amend this Agreement 

'",""''"the Conmanv Representative of is not: 

(a) 

15,2 

an that signed 

an 

Agreement on of Supp licr, or 

signed an 

an mcumbcncy certificate, in a 
individual signing the notice by 

signed 

satisfactory to 
the Company 

"nmnony Representatives shall consist 
to Section 15.7. 

the respective persons set out as recipients 

Hetention; n1gnts 

keep complete and accurate records and 
the Pl11110SC of proper administration of this Agreement. 

mmmcu as required hy Laws and Regulations but for no less than for seven 
the record or data. The Supplier and the Buyer, on a conl1dential 

in Article 8 of this Agreement, shall provide reasonable access to 
;mnrnnri"''" t1nm1r.icl :md operating records and data kept by it relating to 

other Party to comply with its obligations to 



Governmental Authorities or to verify or audit billings or to verify or audit information provided 
in accordance with this Agreement. A Party may use its own employees for purposes of any 
such review of records provided that those employees are bound by the confidentiality 
requirements provided for in Article 8. Alternatively, a Party may at its own expense appoint an 
auditor to conduct its audit. The Party seeking access to such records in this manner shall pay 
the fees and expenses associated with use of the third party auditor. 

15.3 Repmis to the Buyer 

(a) The Supplier shall deliver to the Buyer a copy of all reports, plans and notices that 
Supplier is required to provide to the IESO with respect to Outages, at the 

same time or within one (l) Business Day aHer such reports, plans and notices are 
delivered by the Supplier to the lESO. 

(b) In addition to the documentation provided in Section 15.3(a), the Supplier shall 
deliver at the times specified below the following documents, reports, plans and 
notices to the Buyer: 

(i) no later than sixty (60) days before the Commercial Operation Date, the 
Supplier shall provide to the Buyer an operating plan for the Contract 
Facility for the Tenn, including a long term major maintenance schedule, 
in the form set out in Exhibit Q (the "Long Term Operating Plan"). The 
Supplier shall provide the Buyer with copies of any amendments or 
modifications to the Long Term Operating Plan within ten (10) Business 
Days of such amendments or modifications being made. The Long Tenn 
Operating Plan shall be consistent with Good Engineering and Operating 
Practices and is not a guarantee of the timing of Planned Outages; 

(ii) no later than: 

(A) the elate that the Long Term Operating Plan is to be provided to the 
Buyer in accordance with Section 15.3(b)(i), and 

(B) in respect of the second Contract Year and each Contract Year 
thereafter, sixty (60) days prior to each Contract Year, 

the Supplier shall provide to the Buyer an operating plan for the Facility 
for the succeeding Contract Year, in the form set out in Exhibit R (the 

. "Annual Operating Plan"). The Annual Operating Plan shall include a 
schedule of Planned Outages for that twelve (!2) month period (together 
with the Supplier's estimate of the expected duration of each Planned 
Outage) which shall be consistent with Good Engineering and Operating 
Practices, consistent with the Long Term Operating Plan and, to the extent 
the Supplier is required to do so by the IESO Market Rnles, coordinated 
with and approved by the IESO. The Supplier may, on not less than ten 
(I 0) Business Days' prior notice to the Buyer, amend the Annual 
Operating Plan; 



15.4 

(a) 

15.5 

any Outage ott1er tnan a 
anticipated Outage other than a Planned Outage. Any notice 
subsection shall include a statement of the cause of such Outage, 

proposed corrective action and the Supplier's estimate of 
)upplier shall use 

such Outage; 

clays prior written notice (or such lesser 
circumstances) to the Buyer of any 

Facility. 

the notices 
Section 15.3. 

take place in accordance 
Snnnlit•r to the Buyer under 

agents and representatives 
prior notice, at any time 

to the Contract Facilitv 

Contract Facility 
greement; provided 

accordance with 
the Supplier and 

as applicable, 

by or on behalf 
obligations to r.nmn lv 

of Default by 
been waived by any inspection by or on 

of days as is 
lmmPrl Outage of the 

Outages nrr>vlr!ert 

at 
execution of this 

part thereof during 
all 

and 
the 

no event will any inspection by the Buyer hereunder be a representation 
or will be comoliance with this Agreement and Laws 

Waiver 

Buyer to inspect tlle L:ontract l'acrllty or any 
15.4, or to exercise its audit rights under Section 1 

a warvcr of anv of the rights of the Buyer hereunder. An inspection or audit not 
a notice of Default shall not constihrte or 

deemed to constitute a waiver of any Supplier Event of Default, nor shall it 
deemed to constihrtc an acknowledgement that there has been or 

hy the Snpplier with this Agreement. 

rights 
deemed to constihrte a waiver of 

not followed by a notice 



not constitute or be deemed to constitute a waiver of any Buyer Event of Default, 
nor shall it constitute or be deemed to constitute an acknowledgement that there 
has been or will be compliance by the Buyer with this Agreement. 

] 5.6 Capacity Check Tests 

(a) The Buyer shall have the option, exercisable on no more than two (2) occasions 
per Contract Year, to require the Supplier, within ten (1 0) Business Days after 
written notice has been delivered to the Supplier, provided it is not during an 
Outage, to condnct a test (the "Capacity Check Test"), at the Snpplier's sole cost 
and expense, that may be witnessed by the Buyer or its Representative, to confirm 
the ability of the Contract Facility to produce the Contract Capacity, as described 
below. For pmvoses of Section 16.7, the Supplier shall be entitled, without the 
consent of the Buyer, to schedule and conduct, at its sole cost and expense, 
Capacity Check Tests to demonstrate compliance with the test conditions set out 
in Exhibit l'vl. If the Buyer has consented to a Contract Facility Amendment 
pursuant to Section 2.1 (e), the Supplier may request, within ten ( 1 0) Business 
Days after written notice has been delivered to the Buyer, a Capacity Check Test. 
The Capacity Check Test will be carried out in accordance with a test protocol 
(the "Test Protocol") which will include the format of the report to be prepared in 
respect of the Capacity Check Test and which Test Protocol is to be prepared by 
the Supplier and submitted in writing to the Buyer for approval within three (3) 
months after the Contract Facility has attained Commercial Operation. The 
measurements of the Capacity Check Test shall be made using high accuracy 
calibrated instruments and recording systems or Facility instrumentation, 
including tariff meters for Electricity acceptable to the Buyer, acting reasonably. 
Each Capacity Check Test consists of the Contract Facility generating Electricity 
for four ( 4) continuous hours during a period designated by the Supplier on prior 
written notice to the Buyer in advance as a test period, subject to coordination and 
approval of the IESO, and shall be evaluated based on calculation of the generator 
output at the Delivery Point net of any Station Service Loads in accordance with 
the Metering Plan. The Supplier acknowledges and agrees that the Contract 
Capacity, the Electricity output of the Contract Facility and the Station Service 
Loads, as may be measured by the Capacity Check Test, shall not be adjusted for 
ambient weather conditions. For greater certainty, the Capacity Check Test shall 
be based on either the Summer Contract Capacity or the Winter Contract Capacity 
depending on the calendar month during which the Capacity Check Test is 
conducted. 

(b) lf the Capacity Check Test is inten-upted by an event of Force Majeure, or if at 
any point during the Capacity Check Test the air temperature, as reported at the 
Environment Canada weather station that is physically nearest to the Facility, 
exceeded (i) in respect of a Capacity Check Test conducted in the months of May 
through October, inclusive, 30.0 degrees Celsius or (ii) in respect of a Capacity 
Check Test conducted in the months ofNovember through April, inclnsive, 15.0 
degrees Celsius, then the Supplier may, at the Supplier's sole cost and expense, 
re-perforrn the Capacity Check Test within ten ( 1 0) Business Days after the 



receipt by the Supplier of the Capacity Confirm 
Check Test from the Buyer. 

to such Lapacny 

cost and expense and 
usruess Days, or as provided in the Test Protocol, 

ten (!0) 

Capacity Check Test prepare and submit to the Buyer a mriH0n 

data collected during the test 
The Buyer shall provic1P 

receipt of the Capacity 

of 
S11nnh~r 1..vit11in ten 

, written confirmation of the Electricity 011tm1t 
LapacJty Check Test (the "Capacity Confirmation 

pass t11e L:apacrty U1ccK Test, the Electricity output 
Capacity Check Test, divided by one hour, must be equal to or greatPr 

case the Capacity Reduction Factor shall, 
Exhibit J, be an amount equal to 1 .0, effective 

f1rmation in relation to the Capacity Check Test 
Capacity Check Test for each one of the 

at the Supplier's 
(the "Further Capacity 

receipt by the Supplier of the Capacity Con6rmation 

the 
the 

, on t11e same terms and conditions as the Capacity Check Test described 
in Section 15.6(a). If the total Electricity output of the Contract Facility for the 

each of the Capacity Check Test 
their respective Capacity Confirmations, 

the respective check tests (porJ> on "Av"''"'"' 

less than eighty percent 
be considered a Sunplier Event of Default. t<L1r purposes 

in this Section 1 5.6, the Electricity 
maximum amount equal to the Contract 

(e) lf the Further Capacity Check Test shows that the Average Test Capacity was 
percent (80%) and one hundred percent (l 

Capacity then the Capacity Reduction Factor for purposes 
reduced as set out below, effective on the elate of the Capacity 
relation to the Further Capacity Check Test. The Capacity Reduction 

to a fraction, the numerator of which is (i) the ;n-eater 
Capacities resulting irom the Capacity Check Test 

and the denominator of which is ( ii) the Contract Capacity 

15.6(e) is applicable, then the Supplier 
"l~inal Capacity Check Test") at 
Business Days 



Test, failing which this shall be considered to be a Supplier Event ofDelimlt. The 
Final Capacity Check Test shall take place on the same tenl1S and conditions as 
the Capacity Cbeck Test described in Section l 5.6(a) and including the delivery 
of the Capacity Confirmation in relation to the Final Capacity Check Test. If the 
total Electricity output of the Contract Facility for the four (4) continuous hours of 
the Final Capacity Check Test, as stated in the Capacity Confirmation with 
respect to the Final Capacity Check Test, divided by the number of hours in such 
check test (which result shall also be an "Average Test Capacity" as calculated 
pursuant to Section l5.6(d)): 

(i) is less than ninety-five percent (95'%) of the Contract Capacity, then this 
shall be considered a Supplier Event of Default; 

(ii) is equal or greater to ninety-five percent (95%) and less than one hundred 
percent ( 100%) of the Contract Capacity, then the Capacity Reduction 
Factor sball, for the purposes of Exhibit J, be an amount equal to a 
fraction, the numerator of which is (i) the Average Test Capacity in 
relation to the Final Capacity Check Test, and the denominator of which is 
(ii) the Contract Capacity set out in Exhibit B; and 

(iii) is equal to one hundred percent (l 00'/'o) of the Contract Capacity, then the 
Capacity Reduction Factor shall, for the purposes of Exhibit J, be an 
amount equal to 1.0, effective fl-om the date of the Capacity Confmnation 
in relation to the Final Capacity Check Test. 

15.7 Notices 

(a) All notices pertaining to this Agreement not explicitly permitted to be in a form 
other than writing shall be in writing and shall be addressed to the other Party as 
follows: 

If to the Supplier: 

l f to the Buyer: 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West 
Suite 400 
Toronto, Ontario MSV 3Y3 

Attention: 

Facsimile: 
E-mail: 

Greg Vogt, 
President 

( 416) 234-8336 
gvogt@.eastempower.on.ca 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H IT! 



(b) 

(c) 

and to: 

(ii) 

Director, Contract ManageuJer1t 
( 416) 969-6071 
contract.management@EPWcrat]l:lJOritv.on.ca 

nntario Po\vcr _f-\UL1.1U1 

Adelaide Street West, Suite l 
Tl 

may, by written notice to the other, change its respective Company 
or the address to which notices are to be sent. 

transmitted as set out and be 

to 5:00p.m. of delivery if delivered 
recipient) on a hP.rwlsP, on next 

Day, provided a copy ot such notice is also delivered 
thereafter; 

on the third (3") Business Day following the 
facsimile, if transmitted prior to 5:00p.m. (local time of the recipient) on a 

usiness Day and otherwise on the fourth (4'11
) following Business Day, 

that a copy of such notice is also delivered hy regular oost within 
a reasonable 

Notwithstanding Section 15. 

any notices 
only be given Of f'OllriP:r riP!l\JPrv· 

SC!v!Ce, or 

Agreement shall 

electronic 
communication is interrupted hy strike, slowdown, a Force Majeure event 
or other cause, a notice, direction or other instrument sent by the impaired 
means of communication will not be deemed to be received 

sending the notice 
has not been so internmtecl to 



16.1 Informal Dispute Resolution 

AHTICLE 16 
MISCELLANEOUS 

either Party considers that a dispute bas arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the other Party describing the 
natme and the particulars of such dispute. Within ten (1 0) Business Days following delivery of 
such notice to the other Party, a senior executive (Senior Vice-President or higher) from each 
Party shall meet, either in person or by telephone (the "Senior Conference"), to attempt to 
resolve the dispute. Each senior executive shall be prepared to propose a solution to the dispute. 
H; following the Senior Conference, the dispute is not resolved, the dispute may be settled by 
arbitration pursuant to Section 16.2, if agreed to by both Patties. 

16.2 Arbitration 

Except as otherwise specifically provided for in this Agreement, any matter in issue between the 
Parties as to their rights under this Agreement may be decided by arbitration provided, however, 
that the Parties have first completed a Senior Conference pursuant to Section 16. I. Any dispute 
to be decided by arbitration will be decided by a single arbitrator appointed by the Parties or, if 
such Parties fail to appoint an arbitrator within fifteen (15) days following the agreement to refer 
the dispute to m·bitration, upon the application of either of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any cunent or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an oppmtunity to be heard and shall conduct the arbitration bearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by tbe Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notifY the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, fmal and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enforce such 
aware!. all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. 

16.3 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 
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1 

social insurance, health, payroll and employment taxes and 
compensation coverage. None of the Persons employed by 

cmplnyees of the other Party for any purpose. Nothing in 
or be deemed to create a relationship of partners, joint venturers, 

agent or any other rclationshin between the Parties. 

hcnvi'c set out in this Agreement, this Agreement 
respective successors and permitted 

or remeciles under this Agreement. 
Agreement sball·be binding upon 

respective successors and permitted assigns. 

as provided in Article 12, 
rights, interests or obligations under 

including by onerntion 
the 

Agreement nor 

subject to compliance with 
UL1olier Event 

and Regulations and 

such assignment 
assignor to the Buyer, the assignor shall be relieved of 

obligations and 

acqu1nng 
Supplier 

or effective 
of 

the 

Agreement 
Buyer 

and notice 
its duties, 

ass1gns tl11s Agreement to a non-resident of Canada (the 
term is clefmed in the IT A, and the Buyer incurs any 

such assignment, 
payments under this Agreement by the Buyer shall be reduced by the amount 

of such aclclitiona 1 or withholding Taxes and the Buyer shall remit such additional 
or withholding Taxes to the applicable taxing authorities, 

(60) clays after remitting such Taxes, notify the Assignee in 
providing reasonable detail of such payment so that the Assignee may claim any 

rebates, refimds or credits from the applicable taxing 
amounts, the Buyer receives a refund, rebate or 



credit on account of such Taxes, then the Buyer shall promptly remit such refund, 
rebate or credit amount to the Assignee. 

(d) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder for the balance of the Term without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth ( 4'h) row of the table in Section 6.4(b )(i), which such assignee 
shall assume the obligations and liability of the Ontario Power Authority under 
this Agreement and be novated into this Agreement in the place and stead of the 
Ontario Power Authority (except for the Ontario Power Authority's obligation in 
Section I 6.5( d)( iii) which will remain in force), provided that the assignee agrees 
in writing to assume and be bound by the ten11S and conditions of this Agreement, 
and fi.trther agrees to provide the Secured Lender with a written acknowledgement 
of the Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the assignee 
with all necessary amendments to reflect the form and the manner in 
which the assignee was established; 

(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the assignee to the Supplier at the time of such assignment and 
assumption; and 

(iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power AuthOiity shall remain liable to the Supplier 
for remedying any payment defaults under Section I 0.3(a) before any such 
pa)111ent default becomes a Buyer Event of Default, and shall remain 
liable for any obligations and liabilities of the assignee arising from any 
Buyer Event of Default. Any notice required to be given under Sections 
10.3 and !0.4(a) shall be given to the Assignee and to the Ontario Power 
Authority. The time periods in Section I 0.3 shall not begin to nm until 
both the Assignee and the Ontario Power Authority have been so notified. 

(e) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder from time to time throughout the Tem1 for a 
period less than the balance of the Term (the "Assignment Period") without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth (4'h) row ofthe table in Section 6.4(b)(i), which such Assignee 
shall assume the obligations of the Ontario Power Authority under this Agreement 
and be novated into this Agreement in the place and stead of the Ontario Power 
Authority (except for the Ontario Power Authority's obligation in Section 
16.5( e )(iii) which will remain in force), provided that the assignee agrees in 
writing to assume and be bound by the tenus and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
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its obligations under this Agreement, in which case such consent may be withheld 
by the Buyer. 

(b) For the pmvoses of Sections 16.6( a) and 16. 7( a), a change of Control shall 
exclude a change in ownership of any shares or units of ownership that are listed 
on a recognized stock exchange, provided that such shares or units of ownership 
are not those of an entity that directly owns the Contract Facility whose special or 
sole purpose is the ownership of the Facility or the Contract Facility and other 
generation facilities under a CES Contract or other bilateral arrangements with the 
Buyer similar in nature to this Agreement. 

16.7 No Assignment or Change of Control for Spcci!icd Period 

Notwithstanding the provisions of Sections 16.5( a), 16.5(b ), 16.5( c), and 16.6(a) to the contrary, 
and except as provided in Article 12, under no circumstances shall: 

(a) any assignment of this Agreement by the Supplier; 

(b) any change of Control in respect of the Supplier; 

(c) fifty (50%) or more of securities or ownership interests can·ying votes or 
ownership interests in respect of the Supplier be directly or indirectly held, 
whether as owner or other beneficiary and other than solely as the beneficiary of 
an unrealized security interest, individually or collectively by any Person or 
Persons who, as of the date of this Agreement, did not directly or indirectly hold 
any of such securities or ownership interests in respect of the Supplier, whether as 
owner or other beneficiary and other than solely as the beneficiary of an 
unrealized security interest, 

be permitted until the earlier of: (i) the third (3rd) anniversary of the Term Commencement Date; 
and (ii) the elate that the Contract Facility has achieved the test conditions set out in Exhibit M. 
For greater ce1tainty, a change of Control in respect of the Supplier referenced in Section 16. 7(b) 
shall include a change fi·om no Person having Control of the Supplier to any Person having 
Control ofthe Supplier. 

Notwithstanding the foregoing, for a period commencing on the elate of this Agreement and 
ending the earlier of (i) six (6) months following the elate of this Agreement and (ii) Financial 
Closing, the Supplier may, without the Buyer's further consent, assign all (but not less than all) 
of the Supplier's interest in this Agreement to a partnership in which the Supplier holds not less 
than <J fifty percent (50%) interest, provided that: (1) the Supplier shall provide the Buyer with 
written notice of any such assignment; and (2) all partners of such partnership agree with the 
Buyer in writing to be jointly and severally liable to the Buyer for all the obligations and 
liabilities of the Supplier hereunder. 

16.8 Survival 

The provisions of Sections 2.8(b), 4.4, 4.5, 4.6, Article 5, Article 8, Sections 10.2, 10.4, 10.5, and 
12.2(g), Article 14, Sections 15.2, 16.1, 16.2, and 16.5( c) shall survive the expiration of the Term 
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Parties agree to promptly execute and deliver any documentation required by any Governmental 
Authority in connection with any termination of this Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the elate first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: 

Name: Gregory M .. Yogl 

Title: President 

I have authority to bind the corporation 

4535027.13 

ONTARIO POWER AUTHORJTY 

By: --::-::---;-::-:;;::::;::::-~---
Name: Colin Andersen 

Chief Executive OfJicer 

I have authority to bind the corporation. 



wn1ntuu: Ol< CONTRACT 

Name of Contract Facility: Greenfield South Generating Station 

Type 

Address 

of Contract 

Overview 

· 2315 Loreland A venue, Mississauga, 
2A6 

Natural Gas Fuelled '-'utuutucu 

Hydro One 
the Richview Tr"noFn 

combined cycle power plant train filelled only 
uavmg a nameplate capacrty of about 300 MvV, and will be located on a vacant 

15 Loreland A venue in the City ofMississauga. The site is approximately 1 
east of the intersection of Dundas Street and Dixie Road, and less than 100m fi·om both 

One 230 kV transmission circuit R24C and a 600 mm high pressure gas pipeline of 
En bridge Distribution Inc .. 

2. Gas Turbine Generator 

The power plant will utilize one gas turbine generator set fuelled by natural gas. The unit will be 
purchased "packaged" with all accessories so as to reduce site installation time. The unit may 

natural gas compression. The unit's generator may be either air or hydrogen cooled, 
200- 230 MV A and will have a nominal voltage of either 16.5 or 18 

include a starting system, inlet air filtration and silencing system, lubricating 
suppression system, control system and appropriate enclosures. 

3. Heat Recovery Steam 

The 1iower plant design is based on the use of a water-tnbe, triple pressure, reheat, heat recovery 
steam generator (HRSG). In order to optimize the construction schedule, the HRSG wi1l be 
shop-constmcted and site assembled. The HRSG will be rated to deliver the steam required by 

4. Steam Turbine Generator 

125 MW of electricity and will be equipped with a 

pressure, reheat, full condensing steam tprhinP 

with all accessories so as to rednce 



time. The unit's generator will be air-cooled, will have a nominal rating of ]57 MVA and will 
have a nominal voltage of 13.8 leV. The unit shall include lubricating and hydraulic oil systems, 
control system and appropriate enclosures. 

5. Condenser and Cooling Tower 

The condenser and cooling tower will be designed to maintain the back pressure required by the 
full load on the steam turbine. The condenser will be of a multiple cell design with stainless 
steel tubes and carbon steel shell, and will include redundant capacity vacuum pumps. 

6. Water Treatment System 

The central element of the boiler make-up water treatment system will be a reverse osmosis unit 
with pre-filter and softening units. The water will be polished by duplex, exchange type, mixed 
resin bed de-ionization units and/or electronic deionizing units. 

7. Condensate and Boiler Feedwater System 

The condensate and boiler feedwater system will consist of a condenser hot well (which will 
provide deaeration), redundant capacity boiler feed pumps and redundant capacity condensate 
retum pumps. Provisions for prevention of tmbine water induction (according to ASME 
recommendations) will also be included. 

8. Raw Water System 

Raw water for the boiler make-up water will be obtained fi·om the municipal water supply. 
Storm water collected on-site will be used in the cooling tower. 

9. Electrical System 

Power from each of the two generators (net of power plant loads supplied to the plant via step 
clown transformers) will be fed through air insulated, SF6 type circuit breakers and air insulated 
disconnect switches to the Hydro One transmission system via two respective step up 
transfonners. 

I 0. Substation 

The high voltage substation will include hot-dip galvanized steel terminal and switching 
structures, circuit switcher(s), load break switches, bus, bus supports, lightning arrestors, 
connectors, cables, trays, etc. The substation will be located adjacent to the generating plant and 
will be enclosed by a chain link fence with barbed wire. 
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be served by an electrically operated overhead crane. Windows and louvers will he provided as 
required for appearance and fcmction. Acoustical and/or weather enclosures will be provided 
where required. 

All the structures, foundations, and civil works will he designed in accordance with applicable 
codes and standards. The allowable bearing capacity of the soil, ground water conditions, and 
other relevant properties will be detem1ined by a site specific geoteclmica] investigation. 

The area surrounding the plant will be graded to facilitate proper drainage of rain water. The 
plant will be connected to the existing municipal sanitary sewer. Asphalt pavement will be 
provided for primary walkways, driveways, and staff parking lot. Gravel paving will be used for 
secondary areas. 

Landscaping will consist of pressure seeding of grass and planting of trees and shmbbery to meet 
the municipality's site plan approval requirements. A two metre high chain linlc fence will be 
provided around the plant building and cooling towers and around the electrical substation. 

15. Instrumentation and Controls 

The plant control system will be designed so that the plant can be quickly started from the 
control room, where the status of all systems can be monitored. The turbine governor systems, 
burner management system, and auxiliary process equipment (pumps, compressors, etc.) will 
also be capable of being controlled locally. 

The control systems will be subdivided as follows: 

gas turbine generator controls including burner management 
(supplied with turbine) 

boiler controls including water, steam and duct firing controls 
steam tnrbine governing system (supplied with turbine) 
electrical protection system 
balance of plant controls 

controls 

The Contract Facility may be adjusted fi·om this description in accordance with Good 
Engineering and Operating Practices, however the Contract Facility will meet all requirements 
set out in the ARCES Contract, JESO Market Rules, Ontario Ministry of the Environment 
approvals, and municipal permits. 

16. Fuel Supply 

The Contract Facility will be fuelled exclusively by natural gas. For certainty, diesel, oil or any 
fuel other than natural gas shall not be permitted. The gas will be supplied to the plant via 
En bridge's distribution system. Gas compressors may be required at the site to increase the 
pressure as required. 





EXHIBITB 
CONTRACT CAPAClTY, NET REVENUE REQUIREMENT, 

AND OTHER STATED VARIABLES 

CONFIDENTIAL 

INTENTIONALLY DELETED 



FORM IRREVOCABLE 

DATE OF 

CREDIT 

'' lS 

lp ly Contract between 
entitled to ch·aw 

-- 1 --

V~"l'VD OF CREDIT 

l!lli 

SOUTH 
CORPORATION 

• 
• 
COUNTEI<S Ol' 
FINANCIAL INSTITUTION 

[INSERT UU\LJl 

IF THE 
FINANCIAL 
LISTED IN EITHER SCHEDULE 
OR II OF THE BANK ACT] 

IRREVOCABLE AND UNCOI'<'DITJONAL 

ST A_NDBY LETTER OF CREDIT 

and 
of credit No. 

up to an aggregate amount of$" (" 
accompanied by the Beneficiary's signed 

ruueuueu and Restated Clean Energy 
Beneficiary is 

attached hereto." 
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Drafts drawn hereunder must bear the clause "Drawn under irrevocable and unconditional. 
Standby Letter of Credit No. [insert number] issued by [the financial institution] dated [inser·t 
date]". 

Partial drawings are pem1itted. 

This Credit is issued in connection with the Amended and Restated Clean Energy Supply 
Contract dated as ofthe l21

h day of April, 2005 and amended and restated as ofthe __ day of 
______ , 2008 between the Beneficiary and ________ . 

This Letter of Credit will automatically extend for additional, successive terms of one (!) year 
each, unless the undersigned provides the Beneficiary with written notice, at least sixty ( 60) days 
prior to the expiration date, that it does not wish to extend this Letter of Credit for an additional 
term. 

We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be duly honoured, if presented at the counters of [insert the financial institution and 
financial institution's address, which niust be located in Toronto, Ontario] at or before 5:00 
pm (EST) on [insert the expiry date]. 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
Intemational Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall.be govemed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby irrevocably agree to attom to the non-exclusive jurisdiction of the 
courts ofthe Province of Ontario. 

It is a term of this letter of credit that the above name of the Beneficiary will be amended to 
another entity by way of an amendment hereto, without the consent of the Applicant, and upon 
receipt by [the financial institution] of the above Beneficiary's dated and signed letter 
addressed to [the financial institution] and completed as follows: "We, the undersigned 
Beneficiary to [the financial institution]'s letter of credit no. ~, hereby waive all our rights 
under the said letter of credit and request that the cmTent name and address of the Beneficiary 
thereunder be amended to read [insert name and address of new Beneliciary]. Please forward 
the original amendment to the [new Beneficiary], care of the Applicant to whom we have 
delivered the original ofthe letter of credit along with its amenclment(s) (if any)." 

The Beneficiary may transfer this Letter of Credit without the consent of the Applicant or the 
issuing fmancial institution. 

-END-
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2. Demand 

The 

3. 

(b) 

- 2 -
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dishonour, non-payment or non-performance and marshalling of 
assets. 

(c) The obligations of the Guarantor hereunder shall in no way be affected or 
impaired by reason, and the Guarantor waives its right to prior notice, of 
the happening from time to time of any of the following: 

( i) any invalidity or unenforceability of all or any part of the Guaranteed 
Obligations or any agreement or instmment relating to or securing 
Guaranteed Obligations; 

(ii) any insolvency, bankmptcy, reorganization, or dissolution, or any 
proceeding of the Supplier or any other guarantor, including without 
limitation, rejection of the Guaranteed Obligations in such bankmptcy; 

(iii) extensions (whether or not material) of the time for payment or 
performance of all or any p01tion of the Guaranteed Obligations; 

(iv) the modification or amendment in any manner (whether or not 
material) of the Agreement or the Guaranteed Obligations; 

(v) subject to applicable statutes of limitations, any failure, delay or lack 
of diligence on the part of the Buyer or any other Person to enforce, 
assert or exercise any right, p1ivilege, power or remedy conferred on 
the Buyer or any Person in the Agreement or at law, or any action on 
the part of the Buyer or such other Person granting an indulgence or 
extension of any kind; 

(vi) the settlement or compromise of any Guaranteed Obligations; 

(vii) the change of status, compos1t1on, stmcture or name of the Supplier, 
including by reason of merger, amalgamation, continuance, 
dissolution, reorganization or consolidation with or into another legal 
entity; 

(viii) the release or waiver, by operation of law or otherwise, of the 
performance or observance by the Supplier of any express or implied 
covenant, tem1 or condition in the Agreement or the enforceability of 
any covenant, term or condition thereof; 

(ix) the release or waiver, by operation of law or otherwise, of the 
performance or observance by any co-guarantor, surety, endorser or 
other obligor of any express or implied covenant, term or condition to 
be perfonned or observed by it under the Agreement or any related 
document; 

(x) the failure to acquire, perfect or maintain perfection of any lien on, or 
security interest in, any collateral provided by the Supplier to the 
Buyer or the release of any such collateral or the release, modification 
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7. Defences 

The Guarantor reserves the right to assert all rights, setoff's, counterclaims and other defences of 
the Supplier relating to the Guaranteed Obligations, other than defences arising out of the 
bankruptcy, insolvency, dissolution or liquidation of the Supplier. 

8. Subrogation 

The Guarantor shall not be or claim to be subrogated, in whole or in part, to the rights of the 
Buyer against the Supplier under the Agreement or otherwise, until (a) the Buyer shall have 
received filii and indefeasible payment of all Guaranteed Obligations; and (b) either the 
Agreement has been terminated or this Guarantee has been terminated pursuant to the terms 
hereof and the terms and conditions of the Agreement as applicable. Except as set ont in this 
Section 8, nothing contained in this Guarantee shall limit the rights at law and in equity of the 
Guarantor to subrogation. 

9. Representations 

The Guarantor represents that: 

(a) it is a [corporation duly incorporated] and existing under the laws of the 
Province of (Ontario] (Note to Finalization: Reflect form and 
jurisdiction of Guarantor] and has the corporate power and capacity to 
enter into this Guarantee and to perfom1 its obligations hereunder; 

(b) this Guarantee has been duly authorized, executed and delivered by the 
Guarantor and is a valid and binding obligation of the Guarantor 
enforceable in accordance with its tem1s; 

(c) no declaration, filing or registration with, or notice to, or licence, permit, 
certificate, registration, authorization, consent or approval of or from, any 
Govemmental Authority is necessary or required for the consummation by 
the Guarantor ofthe transaction contemplated by this Guarantee; and 

(d) the execution and delivery of this Guarantee and perfommnce of its 
obligations hereunder do not conflict with or result in a breach of its 
constating documents or by-laws, any applicable law, rule or regulation, 
any judgment, order, contractual restriction or agreement binding on it or 
affecting its properties. 

10. No Waiver by the Buyer 

No failure on the part of the Buyer to exercise, and no delay in exercising, any right, remedy or 
power hereunder shall operate as a waiver thereof, nor shall any single or partial exercise by the 
Buyer of any right, remedy or power hereby granted to the Buyer or allowed it by law or other 
agreement be a waiver of any other right, remedy or power, and each such right, remedy or 
power shall be cumulative and not exclusive of any other, aud may be exercised by the Buyer 
fi·om time to time. No term, condition or provision hereof or any right hereunder or in respect 
hereof shall be, or shall be deemed to have been, waived by the Buyer except by express written 
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shall restrict the bringing of any such suit, action or proceeding in the courts of any other 
jurisdiction. 

13. Severability 

Each of the provisions contained in this Guarantee is distinct and severable and a declaration of 
invalidity or unenforceability of any such provision or part thereof by a court of competent 
jurisdiction shall not affect the validity or enforceability of any other provision of this Guarantee. 

14. Entire Agreement 

This Guarantee constitutes the entire agreement between the parties pertammg to the subject 
matter of this Guarantee. There are no wananties, conditions, representations or agreements in 
connection with such subject matter except as specifically set forth or refened to in 
Guarantee. 

15. Binding and Assignment 

(a) This Guarantee and all of the provisions hereof shall be binding upon and 
enure to the benefit of the parties and their respective successors and 
permitted assigns. This Guarantee is not intended to confer upon any 
other Person, except the parties and their respective successors and 
permitted assigns, any rights, interests, obligations or remedies under this 
Guarantee. 

(b) Neither this Guarantee nor any of the rights, interests or obligations under 
this Guarantee shall be assigned by either party without the prior written 
consent of the other party. Notwithstanding the foregoing, if the Buyer 
assigns the Agreement to an assignee pursuant to Sections 16.5( d) or 
16.5(e) thereof, then the Buyer may assign this Guarantee to such assignee 
without the consent of the Guarantor or the Supplier. 

16. Facsimile and Counterparts 

The parties may deliver an executed copy of this Guarantee by facsimile and this Guarantee may 
be executed and delivered by the parties in counterparts. All such facsimiles and counterparts 
shall together constih1te one and the same agreement. 
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EXHIBIT E 
DETERMINATION OF A VAl 

l. The availability of the Contract Facility in respect of a given Settlement Month (the 
"Availability") shall be calculated as set out below. 

(a) First Contract Year 

For each Settlement Month in the first Contract Year, the Availability of the Contract 
Facility will not be tested for the purposes of Section I O.l(n) of the Agreement. 

(b) Second and Third Contract Years 

For the purposes of the formula to calculate Availability set out below, the Availability of the 
Contract Facility for each Settlement Month in the second and third Contract Years shall be 
calculated as follows: 

AV = (THM- OH- FMH) I (THM- FMH) X 100 

WHERE: 

AV 

OH 

IS THE AVAILABILITY OF THE 
CONTRACT FACILITY 
(EXPRESSED AS A PERCENTAGE 
FIGURE). 

IS TI-lE TOTAL NUMBER OF 
OUTAGE HOURS IN THE PERIOD 
BETWEEN THE TE.RM 
COMMENCEMENT DATE AND THE 
LAST DAY OF THE APPLICABLE 
SETTLEMENT MONTH, SUBJECT 
TO THE FOLLOWING: 

(A) IN DETERMINING OUTAGE HOURS, AN HOUR 
IYIAY BE A PARTIAL OUTAGE HOUR .AS A 
RESULT OF AN OUTAGE, INCLUDING r\N 
INABILITY OF THE CONTRACT FACILITY TO 
PRODUCE AT THE FULL CONTRACT 
CAPACITY OR AS A RESULT OF AN OUTAGE 
LASTING FOR A PART BUT NOT ALL OF AN 
HOUR. AN HOUR IN WHICH A PARTIAL 
OUTAGE OCCURS WILL BE COUNTED AS A 
FRACTIONAL OUTAGE HOUR BY 
SUBTRACTING FROM ONE THE QUOTIENT 
OBTAINED BY DIVIDING: (I) THE MAXIMUM 
I'RODUCTION IN THAT HOUR THAT COULD 
HAVE BEEN ACHIEVED GIVEN THE PARTIAL 
OUTAGE (IN MWH) BY (H) THE CONTRACT 
CAPACITY MULTIPLIED BY ONE (1) HOUR (IN 

-- 1 --
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I 

TOTAL NUMBER OF HOURS 

I 
(c) r;,-,.,,,.,.1,.. ,,,.,">'"'-;-.,..."~'" ......_ Balance of 

for fourth Contract Year 
calculated as follows: 

AV= X 100 

1-- -- -- - ----- -- - -1 

(EXPRESSED 

OH 
OUTAGE 

I 
MONTH I 

' FOLLOWING: .I 
n "' DETERMINING OUTAGE HOURS, AN ~ 
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THM 

FMH 

MAY BE A PARTIAL OUTAGE HOUH AS A 
RESULT OF AN OUTAGE, INCLUDING AN 
INABILITY OF THE CONTR4.CT FACILITY TO 
PRODUCE AT THE FULL CONTRACT 
CAPACITY OR AS A RESULT OF AN OUTAGE 
LASTING FOR A PART BUT NOT ALL OF At'l 
HOUR. AN HOUR IN WHICH A PARTIAL 
OUTAGE OCCURS WILL BE COUNTED AS A 
FRACTIONAL OUTAGE HOUR BY 
SUBTRACTING FROM ONE THE QUOTIENT 
OBTAINED BY DIVIDING: (I) THE MAXIMUM 
PRODUCTION IN THAT HOUR THAT COULD 
HAVE BEEN ACHIEVED GIVEN THE PARTIAL 
OUTAGE (IN MWH) BY (U) THE CONTRACT 
CAPACITY MULTIPLIED BY ONE (1) HOUR (IN 
MWH). THIS FRACTION WILL BE THE 
CONTRIBUTION OF THAT HOUR TO THE 
OUTAGE HOURS IN THE GIVEN SETTLEMENT 
MONTH; AND 

(B) OUTAGE HOURS SHALL NOT INCLUDE THE 
HOURS OF ANY OUTAGE WHERE AND TO THE 
EXTENT THAT THE OUTAGE IS CAUSED BY AN 
EVENT OF FORCE MAJEURE. 

IS THE TOTAL NUMBER OF liOURS 
THE MOST RECENT 36 MONTH 

PERIOD WHICH ENDS ON THE 
LAST DAY OF THE SETTLEMENT 
MONTH. 

IS THE TOTAL NUMB.ER OF HOURS 
IN THE MOST RECENT THIRTY
SIX (36) MONTH PERIOD WHICH 
ENDS ON THE LAST DAY OF THE 
SETTLEMENT MONTH DURING 
WHICH THE SUPPLIER WAS 
SUBJECT TO AN EVENT OF l'ORCE 
MAJEURE. 



FOR TilE CONTRACT FACILITY 

March 12, 

September l, 2012 

of EPC Contract( s) May 1, 2009 

Construction June 1, 2009 
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1. General 

EXHlBITG 
DISPATCH OPTIONS 

The Jollowing shall apply to the Deemed Dispatch Option and the Directed Dispatch 
Option: 

(a) the Supplier shall he fi·ee to operate the Contract Facility (including the 
nomination and purchase of gas) and generate Electricity and Related 
Products at its own discretion and for its own account, with the knowledge 
that payment settlements in each Settlement Month shall be based on the 
imputed revenue model set out in Exhibit J; and 

(b) the Monthly Payment, payable by the Supplier to the Buyer or the Buyer 
to the Supplier, as the case may be, in a Settlement Month will be based 
on the imputed revenue model set out in Exhibit J. 

2. Deemed Dispatch Option 

The Deemed Dispatch Option shall be the default dispatch payment model governing the 
Contract Facility for all hours in the Term that are not associated with a Directed 
Dispatch Order, and shall be govemed by the following rules: 

(a) all hours in a Settlement Month that are not the subject of a Directed 
Dispatch Order and all hours that are the subject of a Cancelled Directed 
Dispatch Order shall be subject to the Deemed Dispatch Option; and 

(b) for purposes of calculating the Monthly Payment, Deemed Dispatch Hours 
shall include all Outage Hours and all Force Majeure Outage Hours 
occuning during Deemed Dispatch Intervals. 

3. Directed Dispatch Option 

The Directed Dispatch Option shall be governed by the following mles: 

(a) the Buyer (or the Dispatcher, if one has been appointed) may, in 
accordance with the terms of the Agreement, issue a Directed Dispatch 
Order (DA) or a Directed Dispatch Order (LT), as applicable; 

(b) tor greater certainty, for purposes of this Exhibit G, day "d' shall mean the 
twenty-four (24) hour period between the beginning of the hour ending 
01:00 (EST) and the end ofhour ending 24:00 (EST); 

(c) the Buyer shall not issue a provisional Directed Dispatch Order in respect 
of any hour in which a Planned Outage was scheduled with the IESO and 
that notice of which was given to the Buyer, prior to the issuance of such 
provisional Directed Dispatch Order, in accordance with Sections 
15.3(b)(ii)(B) and 15.3(b)(iv). 

-- 1 --
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directed dispatch arrangements set out in a Directed Dispatch 
one (1) or more 

to daily cancellation by the Buyer 
Dispatch Order (a "Cancelled 

requested by the c:>uppner 
support guarantee in favour 

(in a form 
sPP.nritv provided to the Gas Provider in accordance 
(iv)(A) 

( i) 

"Unyer Security") as loHuw 

to any Gas to 
:ontract Facilitv for any day that is the subject 

table: 

I EXPOSURE CREDIT 
THRESHOLD 

I AMOUNT 
DBRS S&P 

I CAD S75,000,000 A to A (high) A to A+ 

I 
' CAD S50,000,000 A (low) A-

CAD S20,000,000 BBB (high) BBB+ 

CAD $15,000,000 BBB BBB 

I CAD S5,000,000 BBB (low) BBB-

1 so I below BBB (low) below BBB-

Notwithstanding the foregoing, (A)in the event 
Outlook, then its Credit Rating, for purposes of 

have been or will be 
G 

" ./s 

A2toAl 

AJ 

Baal 

Baa2 

Baa3 

I below Baa3 

Threshold Amount and the amount of the guarantee, wiil be automatica 
demoted by one row in the ahove table and (B) in the event the Buyer 
a Credit Rating 

rating agency. 
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(iii) the amount of the guarantee to be provided by the Buyer fi·om time 
to time shall be equal to the Exposure Threshold Amount listed in 
that row of the table in subparagraph (ii) above which contains the 
Buyer's then current Credit Rating, as adjusted by any Negative 
Outlook in accordance with subparagraph (ii) above; 

(iv) in tbe event tbat tbe Exposure Amount on any day exceeds the 
Exposure Threshold Amount on such clay then the Buyer shall, 
within two (2) Business Days of receiving notice of such fact: 

(A) provide to the Gas Provider an irrevocable standby letter of 
credit, cash collateral or other form of collateral security, in 
each case, in form and substance acceptable to the Gas 
Provider (acting reasonably) for the full amount of the 
difference between the Exposure Amount and the Exposure 
Threshold Amount; or 

(B) issue a full or partial Cancelled Directed Dispatch Order 
such that the Exposure Amount docs not exceed the 
Exposure Threshold Amount; 

(v) in the event that the Buyer should fail to provide or maintain any 
of the applicable Buyer Security required hereunder, at the 
Supplier's option to be exercised by notice (the "Cancellation 
Notice") in writing to the Buyer, the Buyer shall be deemed to 
have issued a Cancelled Directed Dispatch Order in respect of the 
balance of the Directed Dispatch Order (LT) then outstanding and 
such Cancelled Directed Dispatch Order shall be deemed to be 
effective as of the day specified in the Cancellation Notice, 
provided that, if applicable, such date shall not be earlier than the 
date of receipt by the Buyer of the notice set out in subparagraph 
(iv) above; and 

(vi) the Supplier shall not vary the "Obligations" (as defined in Exhibit 
L) in respect of the standing credit support anangement established 
by the Buyer in accordance with this Section 3(e), except: (i) as a 
direct result of the issuance of a new Directed Dispatch Order (LT) 
or the fi!ll or partial cancellation of an existing Directed Dispatch 
Order (LT); or (ii) if the Buyer has first consented in writing to a 
variation of such Obligations on any other basis. Notwithstanding 
Section 7 of Exhibit L, if the Supplier agrees with the 
"Counterpa1iy" (as defined in Exhibit L) to vary such Obligations 
on any other basis, any increased cost to the Buyer of discharging 
such Obligations, to the extent relating to or caused by such 
variance, shall be for the Supplier's sole account and may be set 
off by the Buyer against any payment owing by the Buyer under 
this Agreement; 



(g) 
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a Directed u1spm~u 
ending more than one ( l) year 

to 
of the 

1Pnr1~•r n1ontb 

long term directed dispatch anangements may also be amended 
basis by issuing a Cancelled Directed Dispatch Order appm:cm1e day 

11nwPrl by a Directed Dispatch Order (DA) for such 

a Directed Dispatch Order be in the nrnv-idPd 111 

subject of a Lance! 
is seeking to add 

day "d" prior to 10:00 EPT, such 
issued later than 09:00 

U) the Directed 
Hours for up to two (2) Directed 
specifying the Directed Start-Up 

Directed Dispatch 

greater certainty, all 
"l'"'cll Hours as specified in 

subject to the Deemed Dispatch Ontinn· 

Hour 

next calendar 
are not Directed 

shall be 

(k) a provisional Directed Dispatch Order (L T) may be issued by the 
(or the Dispatcher, if one has been appointed) in respect of one or more 

Term provided that it shall not be issued later than 
is five ( 5) Business 

of the first calendar month covered 

a provisional Directed Dispatch Order (LT) 
ispatcb Hours for up to two (2) Directed Dispatch 

applicable month by specifying 
Directed Shut-Down Hour for each Directed Dispatch Tnt~erval 

specific basis (e.g., 12:00 to 22:00 EST on Monday, the 
generic basis (e.g. 07:00 to 20:00 EST on each Business 

Day of the month); each Directed Dispatch Interval shall constitute 
consecutive run time that may continue into the next calendar 

certainty, all hours in a day that are not Directed Dispatch Hours as 
specified in the Directed Dispatch Order (LTl shall be subiect to 

ispatch Option; 
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(m) each Directed Dispatch Interval specified by a Directed Dispatch Order 
(DA) or Directed Dispatch Order (LT) shall constitute a consecutive run 
time of at least four ( 4) Directed Dispatch Hours; 

(n) if specifically requested by the Bnyer in the provisional Directed Dispatch 
Order (LT), the Supplier shall secure a long-term non-binding price quote 
(in Dollars per MMBTU) for the supply of Gas required to cover the 
specified Directed Dispatch Hours and Directed Start-Ups, based on the 
Contract Heat Rate and Start-Up Costs set out in Exhibit B, for each 
month covered by the provisional Directed Dispatch Order (LT) and 
advise the Buyer of such price quote within two (2) Business Days of the 
receipt of the provisional Directed Dispatch Order (LT) fi·om the Buyer; if 
the Buyer does not specifically request a long-term non-binding price 
quote in the provisional Directed Dispatch Order (LT), the Supplier shall 
purchase gas at its discretion in order to comply with the Directed 
Dispatch Order (LT) and the Buyer shall compensate the Supplier for such 
gas purchased based on the Gas Price (DA) and in such event, paragraphs 
( o) and (p) shall not apply; 

(o) upon receipt of the price quote set forth in paragraph (n), the Buyer shall 
within one (!) Business Day of receipt of the price quote from the 
Supplier either: 

(i) confirm its acceptance of the price quote and thereby approve the 
Directed Dispatch Order (LT) on the condition that the Gas Price 
(LT) applicable for such Directed Dispatch Order (LT) shall not 
exceed such price quote by more than an amount to be agreed upon 
by the Parties at such time; or 

(ii) withdraw the provisional Directed Dispatch Order (LT), in which 
case the Buyer may issue a new or revised provisional Directed 
Dispatch Order (LT) in accordance with paragraph (k); 

(p) as soon as reasonably practicable, but no later than two (2) Business Days 
of the confirmation fiom the Buyer under paragraph ( o )(i), the Supplier 
shall confirm to the Buyer that: 

( i) it has secured the required physical or financial gas supply 
arrangement based on the gas price limit established under 
paragraph ( o )(i), in which case the Gas Price (LT) applicable for 
such Directed Dispatch Order (LT) shall be equal to the long-term 
price so determined; for purposes of this paragraph, the Supplier 
may, but is not obligated to, secure the required physical or 
financial gas supply an·angements by electing to supply Gas from 
its gas portfolio, and the Gas Price (LT) applicable for such 
Directed Dispatch Order (LT) shall in such ease be equal to the 
price quote set forth in paragraph (n); or 



- 6 

physical or 
amw1e based on the gas price 

(o)(i), in which case the Buyer may 
Directed Dispatch Order 

nanl!?Tann (k); 

Buyer (or the Dispatcher, if one has been 
Directed Dispatch Order in respect 

Interval which is the subject of a Directed Dispatcl1 
Dispatch Order 

Directed Dispatch 
one or more Directed 

to 

Supplier to sell, 

ainount . . . fie ln1erPrl in respect of any Directed 
ispatch Hour under any Directed uJ,patcn 

Adjusted Contract Capacity; 
always be coual to 

Dispatcher, if one 
1anmiee or assurance to the Supplier as to whether. 

Buyer (or the Dispatcher, if one has been 
Directed Disoatch Orders to the Supplier during the Term; 

Outage 
nnrina Directed Dispatch 

JSSUC 



EXHlBIT I-1 
FORM OF DIRECTED DISPATCH OIUlER 

The Parties agree that the fonn of order shall be agreed upon no later than six (6) months prior to 
the Tcm1 Commencement Date in accordance with the protocol set out in Exhibit G. 

-- I --



Ontario Pcnvcr Au 

120 i~del<l\de Street West 
Suite 1600 

OntMio M5H 1T1 
T 41Hl67-7474 
F 416-%7·1947 
www. power:wthori ty. on. c;, 

TO 
contract .management@ powerauthority .on.ca 

OF 

Pursuant to Section of the Agreement, the is hereby submitlino ihis Force 

0 This is a new Force Majeure event, start date: 

D This is an update to existing Force No.: 

This is a termination notice, termination date: 

Contract Tille 

contractmanagement@poweraut!lOrity.on.ca 

OP ACM-Form-002(2008· 10) 

Notice to the 

[•. Co_~tractual (;qo
7

-'-'-ec 

[_oi'AApproved Revised 

-----~ 

I 

ForceMajel!re 
0 ENVIRONMENTAL PERMITIING 
D First Nations Consultations 

0ACTS OF GOD! EXTREME WEATHER 
0LABOUR DISPUTES 

00THER (SPECIFY): 

1, DeScriotioti of .eventS: leading to Force Majeure {Pfovlde fensonabiy fil-ll p:irticulars oithc cause <irid tirrilng--e\icrlts relati'ilg to the 
MU.icUre. -pJease alsO PrOvide dOcumentary CVi-deni:c of the siu~e,- induding, \Vithout liiniJ;lti-on, the folfowing: ncwspuper 

articles, correspOndence, emailS, 110tes, reRorts, memori:mdn'aild nriy' other documen!ntimi relevant to estnblishintt the dcscri 

L_ __ _ 



Ontario Power Authority 
- 2-

2. Effect of Force Majeure (Provide reasonably lull particulars ot the effect of the Force Majeure on the supplier's ability to fulfil its obligations under 
the Agreement. Please also provide documentary evidence of the same, including, without limitation, the following: reports, policy documents, 
correspondence, notes, memoranda and any other documentation relevant to establishing the ef!e~ 

3. Cost of Alternatives available to remedy or remove the Force Majeure (Provide reasonably full particulars ol alternatives available 
to the Supplier to remedy or remove the Force Majeure, together with an estimation of related costs with respect to each alternative. Please also provide 
documentary evidence of the same, including, without limitation, the following: written cost estimates, legal or professional opinions and reports, municipal 
or other government policy documentation and any other documentation relevant to establishing the cost.) 

4. Commercially Reasonable Efforts (Reasonably full particulars 0! efforts, IT any, undertal<en or contemplated by the Supplier to rerriedy or 
remove Force Majeure. Please also provide documentary evidence ol the commercially reasonable efforts listed, including, without limitation, the following 
as applicable: meeting requests with municipal officials, notes from meetings or telephone calls, minutes of meetings, letter or ema11 correspondence with 
third ~jrties, copies of reports, policies, proposals, newspaper articles and any olher documentation-relevant to establishing the commercially reasonable 
ellorts. · · ·· 
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u 

STAGE 
I 

STAGE 
11 

J 
RSP 

Contingent Support Payment and the 
Settlement Month "m" in 

STAGE nvTVDT\1!111\.1 A TTtbl\J or. Tur. 

III 

STAGE 
IV 

references to Sections are to Sections 
MONTHLY FIXED 

Payment is calculated 

Agreement. 
CAPACITY 

I Tl\lFCPm = (CRFm X FMCRFm X NRRy X AACC) 
I - - -

I 
TTv1FCPm is the Total Monthly Fixed Capacity PavmPnl- ftw th.c Cnntract Fcwilitv I 

NRRy 

(in$ for the month), 

1 IS the Capacity Reduction Factor for Settlement Month " " ' ~ ' 1 

in Section 15_6, and expressed as a fraction_ The Capacity ''-wccc;c 

Factor shall be 1.0 unless and to the extent the circumstances set out in 
Sections 15.6(d) and (e) apply. If the Capacity Reduction Factor 
changes during the Settlement Month, then CRF 
weighted average based on the number of days of the Settlement tvwmn 
during which the rliffPrPnt 

IS Net Revenue Requirement (in $fMW-month). For 
Net Revenue Requirement shall be equal 

set out in Exhibit B. For the second and each succeeding 
Y car, a portion of the Net Revenue Requirement 
on the first day of such Contract Year to the percentage 
or decrease (if any) between the CPI effective as of the first 1 



- 2-

day of such Contract Year compared with the CPI effective as of the 
Term Co1m11encement Date, and shall be calculated as follows: 

NRRy = (NRRB X NRRIF X CPly/CPlg) + (NRRB X (1-NRRIF)) 

NRRB is the Net Revenue Requirement (in $/MW-month) as set out in Exhibit 
B. 

NRRIF is the Net Revenue Requirement Indexing Factor set out in Exhibit B, i 

and expressed as a decimal figure between 0.00 and 0.20. ' 

CPiy is the CPJ applicable to the calendar month during which the first day of 
Contract Year');'' occurs. 

CPIB is the CPI applicable to the calendar month during which the Term 
Commencement Date occurs. 

AACC is the Annual Average Contract Capacity (in MW), which shall be the 
simple average of the Summer Contract Capacity and the \Vinter 
Contract Capacity. 

FMCRFm is the Force Majeure Capacity Reduction Factor for the Settlement 
Month which shall be equal to 1.0 if there are no Outages affecting a 
Imputed Production Hour resulting from an event of Force Majeure, i 

otherwise it shall be calculated as follows: 

FMOfl=FMOHm 

L FlvfOC n 1011 

1<-MCRF,= 1- FMOJ-l-1 

ACC, xJPH"' 

ACC, is the Adjusted Contract Capacity (in M\V) for the Settlement Month 
"m", and is calculated as follows: 

ACCm = CCm x CRFm 

CCm is the Contract Capacity (in MW) in Settlement Month "m", which shall 
be the Summer Contract Capacity or the Winter Contract Capacity, as 
applicable. 

!PH is an Imputed Production Hour, which is an honr in Settlement Month 
"m" that is contained within an Imputed Production Interval which 
occurred, in whole or in part, in Settlement Month "m". 

JPHm is the total number of Imputed Production Hours in Settlement Month 
H " m. 

FMOCrMOH is the Force Majeure Outage Capacity in any Force Majeure Outage 
Hour, which is calculated as follows: 

l'MOCrMOH = ACCm- FMACFMOH 
-~ 
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I available for dispatch from the Contract 
l FMACrM, 1 ~on< .. -I 1 

is the Force Majeure Available Capacity (in MW}, 

I Supplier to the lESO in respect of a Force MaJeure 

I '" - -- is a Force Majeure Outage Hour, which is an, 

capacity 

I
' I Production Interval in Settlement Month 
, notified the IESO and the Buyer, as of an Outage caused by 

2_0 
2.1 

CHR 

Force 1\if nlPnrP 

OF VARIABLE ENERGY COST 
Calculation of Variable Energy Cost 

FMOH is by 
to be reported I 

Energy Cost for each rlnrinF Settlement l\l!onth 

+O&My 

I 
I is tbe Variable Energy Cost for hour "h" (in $/l\I!Wh). 

jisili~ Gas Pricefor hour "//' (in $/MMBTU) and sha"""'I:-1 :-bc---:d-et_e_n_nc-iJ-lccl 

I as 

I ( i) for Directed 
n~''''"':ltrJ 

}!ours that are 
are not subject to a LauceJ 

$/MMBTU) is 
upon by the Parties pursnant to 

JS Rvh;,,;, G, otherwise the Gas 

the Gas Price is Gas (DA) the 

Gas Price (DA) shall be converted 
jusing the applicable conversion rate set out in Section 

to Dollars 

Contract Heat Rate (in MMBTU/MWh), be the 
Rate or the Winter Contract 

to 

indexation of O&lvf Cost 
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For the first Contract Year, the O&M Cost shall be equal to the amount set out in Exhibit 
B. For the second and each succeeding Contract Y car, the O&M Cost shall be adjusted 
on the first day of such Contract Y car to the percentage increase or decrease (if any) 
between the CPJ applicable to the calendar month during which the first day of such 
Contract Year occurs and the CPI applicable to the calendar month during which the first 
day of the immediately prior Contract Year occurs and shall be calculated as fo Bows: 

O&My = O&My.J X CPly 
CPiy.1 

where: 

O&My is the O&M Cost (in $/MWh) for Contract Year ')/'. For the first 
Contract Year, the O&M Cost shall be equal to the amount set out in 
Exhibit B. 

O&My.J is the O&M Cost (in $/MWh) for the Contract Y car immediately 
preceding Contract year 'Y'. 

CPly is the CPJ applicable to the calendar month during which the first day 
of Contract Year "y" occurs. 

CPly.1 is the CPI applicable to the calendar month during which the first day 
of the Contract Year immediately preceding Contract Year "y" occurs. 

2.3 Calculation of Start-Up Costs 
The calculation of the Start-Up Costs for each day "d' during Settlement Month "m" is 
calculated as follows: 

SUCd =Start-Up Costs (in ]V[MBTU/start-up) x GPd 

where: 

Start-Up Costs are the Start-Up Costs (in MJVlBTU/start-up) as set out in Exhibit B. 

GPd is the Gas Price applicable for day "d' (in $/MMBTU) and shall be 
detennined as follows: 

( i) for days that are subject to a Directed Dispatch Order (LT) and are 
not subject to a Cancelled Directed Dispatch Order, the Gas Price (in 
$/Ml'v!BTU) is the Gas Price (LT) applicable for the day as agreed 
upon by the Parties pursuant to paragraphs 3( o )(i) and (p )(i) of Exhibit 
G, otherwise the Gas Price is the Gas Price (DA) for the day, as 
applicable; and 

( ii) for all other days, the Gas Price is the Gas Price (DA) for the day. 

The Gas Price (DA) shall be converted fi-om US dollars to Dollars 
using the applicable conversion rate set out in Section 1.1. 

3.0 STAGE lll: DETERMINATION OF IMPUTED PRODUCTION INTERVALS, 
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GROSS 

provtsions below, the Contract 
imputed to produce Electricity at 

all Inmuted Productiun 

mnutPri Production 1 ntervats 

J',"UG AND 

uct:111cu to operate, 
Capacity ("ACC"), 

or in nart in any 

a Deemed or a 

Any 

beginning 
respect 

or a incctPrl Dispatch 

= 0, I, 2, or 3, respectively, subject 
sum ofDeemSUd and DirSUc<. 

will 

3. 1. I. Pcemed Dispatch Interval 

subject of a 
Dispatch Order, 

is a contiguous set 
the Contract Facility is deemed 

including a Deemed <;eoru 

one llour. ~or greater certaintv 
and a Deemed Shut-Down 

Deemed 
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to the applicable Variable Energy Cost for the Contract Facility for that 
hour h or for the previous hour h-1. Notwithstanding the foregoing, the 
requirement that the Deemed Start-Up Hour follow a Deemed Shut-Down 
Hour shall not apply to the first Deemed Start-Up !-lour in the Term. 

(iii) A "Deemed Start-Up" ("DeemSU") is deemed to have occmTed at the 
time of the first Deemed Start-Up Hour in day "d". If one or more 
Deemed Start-Ups takes place in a day, then DeemSUc~ = 1; otherwise 
DeemSUc~ = 0. 

(iv) A "Deemed Shut-Down Hour" is the last hour in a Deemed Dispatch 
Interval, and is the first hour within a Deemed Dispatch Interval in which, 

(a) HOEP was less than or equal to the applicable Variable Energy 
Cost for the Contract Facility for that hour h, and for the previous 
hour h-I, or 

(h) the Pre-Dispatch Prices, as published in that hour h, for hours h+ I, 
h+ 2 and h+J are all less than the applicable Variable Energy Cost 
for the Contract Facility, or 

(c) the following hour is a Directed Start-Up Hour. 

3.1.2. Directed Dispatch Interval 

ln respect of any hours which are the subject of a Directed Dispatch Order, in 
addition to the tcnns set forth in Exhibit G, the following shall apply: 

(i) A "Directed Dispatch Interval" is a contiguous set of n Directed 
Dispatch Hours for which the Contract Facility is directed to operate, 
which is all honrs between and including a Directed Start-Up Honr and 
a Directed Shut-Down Hour as set out in a Directed Dispatch Order. 
For greater certainty, it is possible for a Directed Dispatch Interval and 
a Deemed Dispatch Interval to be contiguous. 

(ii) A "Directed Start-Up" ("DirSU") is deemed to have occu!Ted at the 
time of the first Directed Start-Up ]-Jour that starts in day "d', resulting 
from a Directed Dispatch Order. If the Directed Dispatch Order 
specifies a second Directed Production Interval in day "d', a second 
Directed Start-Up is deemed to have occulTed at the time of the second 
Directed Start-Up Honr in day "cf'. If one Directed Start-Up takes 
place in a day, then DirSUd = I and if two Directed Start-Ups take 
place in a day, then DirSU" = 2. 

3. 2 Calculation of Imputed Gross Energy Market Revenue 
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Gross Energy Market Revenue is calculatecl as 

/l'f-f=li'l(11 ROH-:=ROJI'" 

L: X X 
Jf'J-f;:;j !Wlf=l 

Ff.!Oll=FM0/1," 

\VlULrMOH X 

1· where:·-- -~·--J-...... ·--·· _ ~- . ·----·-~---J 
! IGEMR,, I is the Imputed Gross Energy Market Revenue (in $) for Settlement I 
i ! 1\lfnnth "vl'l" I 
I I I .. -~ ---~------------+-, c---: - -

I IPH 

I I occurred, 

~--------- j
1
_c_. c_r_ta_i_n_ty_, ___ --c---::-__ c-----:-:::--c:---:---:c:--

IIs 
I 

for 

·~~~ to a given Imputed 

Mnnlh ''m", determined . 

(a) if the difference between the weighted average HOEP for 
Hours in month m and the weighted average relevant 
Cost for all Reported OutaQc }lours in month m is 

m rs 
that calculated 
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-
I is the Rep011ed Outage C;1pacity in any ho~tr, which is calc-ulated as ROC 

Jollows: 

ROC= ACCm- ROACRoll 

where ACCm the Adjusted Contract Capacity (in MW) in Settlement 
1v1onth ~'m", calculated in accordance with the formula provided in 
Section 1.1 of this Exhibit J. 

I --··· 
ROCRoH is the ROC corresponding to a given Reported Outage Hour. 

ROACROH is the Reported Outage Availability Capacity (in MW), which is the 
capacity available for dispatch fi·om the Contract Facility as reported 
by the Supplier to the IESO in respect of a Reported Outage ]-lour. 

ROH is a Reported Outage Hour, which is an hour within any Imputed 
Production Interval in Settlement Month "m" for which the Supplier 
has notified the IESO and the Buyer, as appropriate, of an Outage that 
is not the result of an event of Force Majeure. For greater certainty, 
any ROH is by definition also an IPH; however, Outages must 
continue to be reported to the IESO and the Buyer for all Outage 
Hours. 

ROH, is the total number of Reported Outage Hours in Settlement Month 
""n1". 

Max Inerementy is equal to $75.00/MWh until December 31, 2007. From and after 
January 1, 2008, and for each succeeding calendar year, Max 
Incrementy shall be adjusted on the first clay of such calendar year to 
the percentage increase or decrease (if any) between the CPI effective 
as of the fu-st day of such calendar year and the CPT effective as of the 
first clay of the immediately prior calendar year. 

FMOCrMOH is the Force Majeure Outage Capacity in any Force Majeure Outage 
Hour, which is calculated as described in Section 1.1 oftbis Exhibit J. 

FMOH is a Foree Majeure Outage Hour as defined in Section 1.1 of this 
Exl1ibit J. 

FMOHm is the total number of Force Majeure Outage Hours in Settlement 
Month "rn". 

HOEPnvlOH is the HOEP corresponding to a given Force Majeure Outage Hour. 

3.3 Calculation oflmputccl Net Revenue 

The Imputed Net Revenue is calculated as follows: 

INRm = JGEMRm -lYECm + RFCRPm+ RFFCm + NINRRm- GCAm 
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I • ~ ~ 
I is the Imputed Net Revenue (in$) in Settlement Montb "m". I 

I 

lGEMRm 
l . I 

I is the Imputed Gross Energy Market Revenue (in $) in Settlement I 
I Month 

aggregate Variable FnP.rnv 
the Settlement 

(sued xJSUJ+I L VECh xJPJ!'lli-
JPlf =1 / 

1 FMOJ-r""FMOH 11 

I, 
(sue" xiSU,Jx FMO!f:col 

n~~Eeli xFMOeFMOil )-

ROH=ROH" 

I L,Roe!Wi! 
I I I (sue xiSU )xllioiJ-1 
I I l' J d 1 ec X !PH ' j I _I m -- - o 

I I ~ 

I· claym I is the number of clays in the Settlement Month "m". 
I --~· ~~· 
[ISUd I is.· to 

. . L~c---~-
sucd I are the Start-l 

I 
according to 

VEC, 

Section 2.3 of this Exhibit J. 

. according to 
I 

IS an 
contr 
whole or 

I IS 

"h" (in S/M\Vh) calculated I 

"d', 
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lP1rH I is the Imputed Production corresponding to a given Imputed 
Production Hour (in MWh), which is calculated as the Adjusted 
Contract Capacity for the Settlement Month, "m" (ACCm), calculated 

I FMOH 

in accordance with Section l.l of this Exl1ibit J, multiplied by one 
hour. 

is a Force Majeure Outage ]-Jour as defined in Section 1.1 of this 
Exhibit J. 

--
FMO!-ld I is the number of Force Majeure Outage Hours in day "d". 

-
FMOCrMOH is the Force Majeure Outage Capacity in any Force Majeure Outage 

Hour, which is calculated as described in Section 1.1 of this Exhibit J. 

ROl-l is a Reported Outage ]-Jour as defined in Section 3.2 of this Exhibit J. 

ROI-Id I is the total number of Reported Outage Hours in day "d'. 

ROC is the Reported Outage Capacity in any hour, which is calculated 
according to Section 3.2 of this Exhibit J. 

ROC](QH is the ROC corresponding to a given Reported Outage Hour. 

RFCRPm IS: 

(a) 100% of the net revenue (in$) arising from any Future Contract 
Related Products that arc Capacity Products; and 

(b) 50% of the net revenue (in $) arising fi·om all Future Contract 
Related Products other than Capacity Products; 

conesponding to Settlement Month "n'l'', where net revenue IS 

calculated as the revenue receivedfi·om the applicable Future Contract 
Related Products less any reasonable costs incuned by the Supplier to 

I 
receive such revenue. For greater certainty, such costs shall be 
determined on an actual cost basis without mark-up, as confirmed by 
the Buyer and Supplier, and which shall be subject to verification by 
the Buyer, fi·mn time to time. 

NINRRm is the Negative Interval Net Revenue Recapture that is applicable to all 
those Imputed Production Intervals that are Deemed Dispatch Intervals 
only (provided that for purposes of calculating NJNRR, (i) a set of two 
or more contiguous Deemed Dispatch Intervals shall be treated as a 
single Imputed Production Interval, and (ii) any Deemed Dispatch 
Interval having a Deemed Shut-Down Hour that meet the conditions 
set out in Section 3.1.1 (iv)( c) of this Exhibit .T shall be excluded fi·om 
the calculation of NJNRR) in Settlement Month "m" where JVEC!PI 

I 
was greater than IGEMR1rh and is calculated as the cumulated sum of 
IVEC1r1 less JGEMRIPh where: 



I SUC]pj 
I 

l 
I 
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[

jp}f:;ojpJH -1 
':[,VEC1rn x1Pm1 +SUC1r1 

ll'JJ =1 -' 

JPJJ""TPJI! 

IGEMR1r! = ':[,I~m xHOEP,m 
I PH :col 

Variable 

~ll'lll I i; <he i o<" I "" m be; C>f 1 mp "'"' P mrlecilm1 1 i "" c> ill ih; 1m'" icrl I 
I 
1--cG;o-C~A~m---~-

l ___ ~ 
I 

I GCVd 

I 

Cancellation Amount 

d=doyc 

=':[, xGCV d 
d=l 

H " m, 

Price (in $/MMBTU) for any day .. cl, t!Jat was 
a Directed Dispatch Order (LT) and (i) which order was 

or partial Cancelled Directed Dispatch Order, or (ii) 
any Directed Dispatch Hour is affected by an Outage 

causeo by an event of Force Majeure, is calculated as 

the event of a sale of the Gas Cancellation Volume of Gas 
is not a deemed sale pmsuant to Section 3(r) of Exhibit G, then the Gas 
Cancellation Price is equal to the Gas Price (LT)d minus the price (net 

ustng 
Conunercially Reasonable FFfnriQ 

event of a sale of the Gas Cancellation Volume of Gas 
of Exhibit G, then the Gas 

the target price 
Exhibit G. 

For greater certainty, GCPd may be a negative number. 

Gas Cancellation Volume 
Directed Dispatch Hours 

ispatch Order 

associated with 
"d" that were the subject of a 
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(i) where such order was cancelled by a Jull or partial Cancelled 
Directed Dispatch Order, the Gas Cancellation Volume shall be an 
amount equivalent to (A) the applicable Contract Heat Rate multiplied 
by the applicable Adjusted Contract Capacity in the Settlement Month, 
"m", and multiplied by such total number of cancelled Directed 
Dispatch Hours, plus (B) the Start-Up Costs (in MMBTU per start-up) 
set out in Exhibit B multiplied by the applicable number of DirSUd 
cancelled as a result of the Cancelled Directed Dispatch Order; or 

(ii) where during such day any Directed Dispatch Hour is affected by 
an Outage caused by an event of Force Majeure, the Gas Cancellation 
Volume shall be an amount equivalent to (A) the applicable Contract 
Heat Rate multiplied by the weighted average FMOCrMoH over all 
FMOH in day "d" and multiplied by FMOJ-ld, plus (B) the Start-Up 
Costs (in M_MBTU per start-up) set out in Exhibit B multiplied by the 
applicable number of DirSUd cancelled as a result of the Outage 
caused by the event of Force Majeure. 

GSTC I is the Gas Sale Transaction Costs (in $/MMBTU) which represents 
those transaction costs incurred by the Supplier in a sale of the Gas 
Cancellation Volume that is not a deemed sale pursuant to Section 3(t) 
of Exhibit G. The Supplier shall, upon the Buyer's request, provide 
reasonable evidence of the GSTC for audit and verification by the 
Buyer :from time to time. 

clayc I is the total number of days in Settlement Month "m" which were the 
subject of a Directed Dispatch Order (LT) and (i) which order was 
cancelled for such days by a full or partial Cancelled Directed 
Dispatch Order, or (ii) were affected by an Outage caused by an event 
of Force Majeure. 

RFFCm I is any revenue to the Supplier in the Settlement Month "m" arising 
:from the sale, disposition, or encumbrance of the Supplier's interest in 
the Further Credits as set out in Section2.12(d)(v) of the Agreement. 

4.0 STAGE JV: DETERMINATION OF CONTINGENT SUPPORT PAYMENT AND 
REVENUE SHARING PAYMENT 

4.1 The Contbzgent Support Payment and Revenue Sharing Payment for a Settlement 
A1ontlz are calculated as follows: 

IfTMFCPm > INRm, then: CSPm = TMFCPm- INRm and RSPm = 0. 

lfTMFCPm < INRm, then: HSPm = lNRm- TMFCPm and CSPm = 0. 

JfTMFCPm = INRm, then: HSPm = 0 and CSPm = 0. 

1 \vhcre:_____ 1 
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r-MFCPm is the Tot,~] Monthly Fixed Capacity Payment (in $) for Settlement I 
. Month "m , 

1 I TNRm I' is the Imputed Net Revenue (in$) in Settlement Month "m", I 
I CSPm is the Contingent Suppmi Payment (in$), if any, for Settlement Month I 

'I I "m". I 
~-·RSPm I ;~ ;:1e Revenue Sharing Payment (in $), if any, for Settlement Month I 
i I nz , I 
L - . j 
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ARBITRATION PROCEDURES APPLICABLE TO SECTIONS 1.6 TO 1.10 

The following rules aud procedures (the "Rules") shall govern, exclusively, any matter or 
matters to be arbitrated between the Parties nnder Sections 1.6 to 1.10 inclusive and Section 2.12 
of this Agreement. 

1. Commencement of Arbitration - If the Parties and, at the Buyer's option, all Other 
Suppliers required by the Buyer to participate, have been unable to reach agreement as 
contemplated in Sections 1.6 to 1.10 inclusive and Section 2.12 of this Agreement, as 
applicable, then the Buyer shall commence arbitration by delivering a written notice (the 
"Request") to the Supplier and such Other Suppliers required by the Buyer to participate 
(collectively the "Suppliers"). If the Buyer has not already done so, the Buyer shall 
then deliver to the Suppliers the names of such Other Suppliers. Within twenty (20) clays 
of the delivery of the Request, the Buyer shall deliver to the Suppliers a written notice 
nominating an arbitrator who shall be familiar with commercial law matters and bas no 
financial or personal interest in the business affairs of any of the parties. Within twenty 
(20) clays of the receipt of the Buyer's notice nominating its arbitrator, the Suppliers shall 
by written notice to the Buyer nominate an arbitrator who shall be familiar with 
commercial law matters and has no financial or personal interest in the business affairs of 
any of the parties. The two (2) arbitrators nominated shall then select a chair person of 
the arbitration panel (the "Arbitration Panel") who shall be a former judge of a Superior 
Court or appellate court in Canada. · 

2. Application to Court - If the Suppliers are unable to agree on the nomination of an 
arbitrator within twenty (20) clays of the receipt of the Buyer's notice nominating its 
arbitrator, any of the Suppliers or the Buyer may apply to a jndge of the Superior Conrt of 
Justice of Ontario to appoint the arbitrator. If the two (2) arbitrators are unable to agree 
on a chair person within thi1iy (30) clays of the nomination or appointment of the 
Supplier's arbitrator, any of the Suppliers or the Buyer may apply to a judge of the 
Superior Comi of Justice of Ontario to appoint the chair person. 

3. General- The Arbitration Panel, once appointed, shall proceed immediately to detennine. 
the Replacement Price and/or the Replacement Provision, as the case may be, in 
accordance with the Ontario Arbitration Act, 1991 and, where applicable, the Ontario 
International Commercial Arbitration Act, it being the intention of the Buyer and the 
Supplier that there be, to the extent possible, one arbitration proceeding and hearing to 
deten11ine the Replacement Price and/or the Replacement Provision. Unless otherwise 
agreed by the Parties, the Arbitration Panel shall c!etern1ine the conduct of the arbitral 
proceedings, including the exchange of statements of claim and defence, the need for 
documentary and oral discovery and whether to hold oral hearings with a presentation of 
evidence or oral argument so that the award may be made within the time period set out 
below. Each of the Suppliers shall have a right to participate in the arbitration 
proceeding. 
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EXHIBlT L 
FORM OF BUYER GUARANTEE TO SUPPORT DIRECTED DISPATCH (LT) 

THIS GUARANTEE dated and effective as of the [Term Commencement Date] by the 
Ontario Power Authority (the "Guarantor") to and in favour of [II] [insert legal form of the 
gas supplier and jurisdiction of organization] (the "Counterpaliy"). Capitalized words and 
phrases used in this Guarantee shall have the meanings given to them in the Clean Energy 
Supply Contract dated as of the day of , 2008 between 
-=------:--c' a corporation incorporated under the laws of , and the 
Guarantor (the "Agreement") on the date hereof unless otherwise defined herein or unless 
otherwise indicated by the context of their use. 

IN CONSIDER" TION of: (i) agreements between the Counterparty and [0 J or its permitted 
assigns under the Agreement (the "Debtor") and (ii) the Counterparty agreeing that it may grant 
credit to the Debtor (being transactions which the Guarantor will benefit from, directly or 
indirectly), the Guarantor agrees as follows: 

I. Obligations 

The Guarantor irrevocably and unconditionally guarantees to the Countcrparty, its successors 
and permitted assigns the due and punctual payment of all present and ti.Jture amounts payable 
(including damages, if any, arising fi·om a failure to perform) by the Debtor to the Counterparty 
under or pursuant to one or more gas purchase transactions (including physical and fmancial 
transactions) entered into by the Debtor with the Counterparty which relate to the Gas required 
by the Debtor to comply with a Directed Dispatch Order (LT) (a "DDO") issued by the 
Guarantor in accordance with Exhibit G of the Agreement (collectively, the "Obligations"). For 
certainty, and without limiting the generality of the foregoing, upon receipt by the Counterparty 
of a copy of a DDO delivered by the Guarantor pursuant to Section 8 hereof; all gas purchase 
oblig<ttions of the Debtor which relate to such DDO shall be deemed to be Obligations 
guaranteed hereunder. In addition, the Guarantor agrees to pay the Counterparty, upon demand, 
all out-of-pocket costs and expenses (including, without limitation, reasonable legal fees on a 
solicitor/client basis) that the Counterparty incurs in connection with enforcing any of its rights 
uncler and collecting upon this Guarantee, to the extent that the Guarantor has received written 
notice of the claim for any satisfaction of the Obligations before any such out-of-pocket costs 
and expenses for which the Guarantor is to be responsible are incurred by the Counterparty. 

2. Nature of Guarantee 

The liability of the Guarantor in respect of the Obligations shall be absolute and unconditional 
irrespective of any change in the name, ownership, objects, capital, constating documents or by
laws of the Debtor or any amalgamation, sale, merger or re-organization of the Debtor or, if a 
partnership, in the firm (in which case this Guarantee shall apply to the corporation or 
partnership, as the case may he, resulting or continuing therefi-om). This Guarantee is a 
guarantee of payment and not of collection. 



0 
_). as 

- 2-
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7. Dealings by Countcrparty 

The Counterparty may, without giving Notice to or obtaining the consent of the Guarantor, enter 
into agreements and transactions with the Debtor, amend or modify agreements with the Debtor, 
settle or compromise any of the Obligations, grant extensions oftime and other indulgences, take 
and give up securities, accept compositions, grant releases and discharges, whether full, partial, 
conditional or otherwise, perfect or Htil to perfect any securities, release any undertaking, 
property or assets charged by any securities to third parties and otherwise deal or fail to deal with 
the Debtor and others (including, without limitation, any other guarantors) and securities, hold 
moneys received from the Debtor and others or from any securities unappropriated, apply such 
moneys against part of the Obligations and change any such application in whole or in part fi·om 
time to time, all as the Counterparty may sec fit, without prejudice to or in any way discharging 
or diminishing the liability of the Guarantor. No loss of any securities received by the 
Counterparty from the Debtor or any other persons shall in any way discharge or diminish the 
liability of the Guarantor, unless occasioned through the £~ult of the Counterparty. 

8. Delivc1·y of Copies of Directed Dispatch Orders 

The Guarantor shall deliver, or cause to be delivered, to the Counterparty, a copy of each DDO 
issued by the Buyer to the Debtor in accordance with Exhibit G of the Agreement. 

9. I>ayment 

the Debtor fails to pay any Obligation when clue, the Guarantor will pay that Obligations 
directly to the Counterparty promptly upon the Counterparty's demand in accordance with this 
Guarantee. The liability of the Guarantor shall be payable within five (5) Business Days 
following written demand delivered to the Guarantor's address set forth in this Guarantee or at 
such other address as the Guarantor may from time to time designate by Notice to the 
Counterparty. The liability of the Guarantor shall bear interest from the date five (5) Business 
Days following Guarantor's receipt of such demand to the date of payment (and both before and 
after any judgement) at the lesser of (i) the rate equal to the Interest Rate plus two percent (2%) 
per annum; and (ii) the maximum legal rate per annum. 

10. Waivers 

The Guarantor waives notice of acceptance of this Guarantee and waives diligence, presentment, 
protest, notice of protest, acceleration or dishonour and all demands whatsoever other than the 
demand described in the preceding section of this Guarantee. Any failure of the Counterparty to 
exercise, and any delay by the Counterparty (other than a delay that gives rise to a defence under 
an applicable statute of limitation) in exercising, any right, remedy or power under this 
Guarantee shall not operate as a waiver of such right, remedy or power. Any single or partial 
exercise by the Counterparty of any right, remedy or power under this Guarantee shall not 
preclude any other or future exercise of any right, remedy or power. 
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other than defences (i) arising fi·om the bankruptcy of the Debtor; (ii) expressly waived in this 
Guarantee; (iii) arising from the lack of due authorization, execution or delivery by the Debtor of 
any agreement(s) creating or giving rise to the Obligations; and (iv) previously asserted by the 
Debtor, to the extent that the claim of the Countcrparty against which any defence was asserted 
by the Debtor has been successfully and finally resolved in favour of the Counterparty by a court 
of competent jurisdiction and last resort. 

15. Representations and Warranties 

The Guarantor hereby represents and wammts that (i) it is duly organized, validly existing and in 
good standing under the laws of the jurisdiction of its formation; (ii) the execution, delivery and 
perJ~m11ance of this Guarantee arc within the Guarantor's powers, have been duly authorized by 
all necessary action and do not violate the Guarantor's charter or by-laws or any law, order or 
contractual restriction binding on the Guarantor; (iii) any governmental and other consents 
required with respect to the execution, delivery and performance of this Guarantee by the 
Guarantor have been obtained and are in fi.Jll force and effect and all conditions of any such 
consents have been complied with; (iv) this Guarantee constitutes the legal, valid and binding 
obligation of the Guarantor, enforceable against it in accordance with its terms (except as 
enforceability may be limited by bankruptcy, insolvency, moratmium and other laws affecting 
enforcement of creditors' rights in general and general principles of equity); and (v) it expects to 
derive advantage from each and every extension of credit to the Pebtor. 

16. Additional Security 

This Guarantee is in addition and without prejudice to any security of any kind (including, 
without limitation, any other guarantees, whether or not in the same form) held by the 
Counterparty. 

17. Notices 

Every communication, request, demand and notice of any kind (in each case, a "Notice") 
delivered or required to be delivered under this Guarantee shall be in writing and delivered either 
personally, via prepaid overnight courier service, via certified or registered mail or via facsimile 
transmission. A Notice shall be deemed received if sent to the address or fax number specified 
below (i) on the clay received if sent by overnight courier delivery and received during the 
recipient's normal business hours, or at the beginning of the recipient's next business clay after 
receipt if not received during the recipient's nonmll business hours; ( ii) on the next business day 
if sent by facsimile transmission when sender has machine confirmation that the Notice was 
transmitted; and (iii) ten (1 0) Business Days after mailing if sent by certified or registered mail. 

To the Guarantor: To the Counterparty: 

• [address] • [address] 

• [city/state/province] • [city/state/province] 
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The Guarantor has executed this Guarantee as of the date first above written. 

ONTARIO POWER AUTHORITY 

By: 

Name: 

Title: 
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starts exclude circumstances in which IESO approvals ( e,g., 
me-dispatch schedules or dispatch instructions render it inaDnroDriate to come to 

Dercent (60%) of base unfired load. 

completed and passed a Capacity Check Test w1thm 
application to the Buyer under Section 16.7 of the Agreement. 



EXHIBITN 
I<ORM OJ<' ACKNOWLEDGEMENT OF SECURED LENDER'S HIGHTS 

TO: (Insert name of agent for Secured Lenders] (the "Agent") 

RECITALS: 

A The Ontario Power Authority has exercised its right to assign the Clean Energy Supply 
Contract (the "CES Contract") elated as of the 14'" clay of November between Greenfield South 
Power Corporation (the "Supplier") and the Ontario Power Authority pursuant to Section 
16.5(d) or (e) thereof to (insert name of assignee] (the "Assignee"). 

B. The Supplier bas delivered to the Ontario Power Authority a copy of the (Credit 
Agreement and the Security, the registration details of the Credit Agreement and the 
Security!, together with written notice of the address of the Agent to which notices may be sent 
pursuant to Section 12.1 (d) of the ARCES Contract. 

The Assignee acknowledges and confirms that: 

(i) the provisions of Section 16.5(d) or (e) of the ARCES Contract have been complied with 
by the Ontario Power Authority and the Assignee; 

(ii) all of the representations, as amended below, set forth in Section 7.2 of the ARCES 
Contract are deemed to be made by the Assignee to the Snpplier, and subject to Article 
12 of the ARCES Contract, by the Assignee to the Agent, as of the elate of the 
assigmnent; 

(iii) the representation set fm1h 
follows: 

Section 7.2(a) of the ARCES Contract is amended as 

"(a) The Assignee is a (corporation/partnership/unlimited liability company] 
created under the laws of [Province/Canada], and has the requisite power to 
enter into this Agreement and to perfom1 its obligations hereunder." 

(iv) the [Credit Agreement and the Security], collectively, constitutes a Secured Lender's 
Security Agreement under the ARCES Contract and that the Agent constitutes a Secured 
Lender thereunder; and 

(v) subject to the provisions of A11icle 12 of the ARCES Contract and compliance therewith 
by the Agent and the Supplier, as applicable, the Agent shall be entitled to the benefit of 
the provisions of Article 12 of the ARCES Contract in favour of a Secured Lender and 
the Agent shall be entitled to enforce the same as if the Agent were a party to the ARCES 
Contract. 





EXHIBITO 
FORM OF QUARTERLY PROGRESS REPORTS 

Ontario Ptnver Atrthority 

120 Adelaide Street We>t 
Suite 1600 
Toronto, OntJiio MSH H1 
T 416·967-7474 
F 416·967·1947 
www.powerauthority.on.ca 

SUBMIT FORI\1 BY 

FORM OF QUARTERLY PROGRESS RE 
Email to conlract.manngement@powerauthority.on.ca 

OPACM-Form-D01{200B-10) 

TO 
contract.manggement@powerauthority.QJ1.ca 

Pursuant to Section [No.] of the Agreement, the Supplier is hereby submitting this Quarterly Progress Report to the Buyer 

Date 

legal Name of Supplier 

Contract Faci lily . 

Contract Title .. .· . 
. 

Contract Date 

• 
Reporting Period 

Contractual COD . .. 

. . 

OPA Approved Revrsed COD 

1. Executive Summary {of Quarterly Activities in 4-6 Bullet Poinis) 
.... 

.·. · .. ·. 

2. Assignment and Change of Control (Seclions [No.I and [No.I of the Agreemenl) . 

3. Force Maieure (Section [No.I of the Agreement) 

. 

i 

I 
4. Secured Lender's Security Agreement (Section [No.] of the _Agreement) If a Secured Lender's Security Agreement has been entered lnto by the Supplier, ~ 

the Supplier needs to provide deta\\s. 



- 2-

~Omptit1y Rep'resehtati\/d(-1Tih'ere_has_b~>.~8n.-- a ch3ngEl; purswint lo Section [No.]. oillle:Agreeinent;lhe Suppiie'rls 
~-~~presentative Notice [OPACM-Form-005]) - ·_ _ . · - ------~ 

1 
•-lame of Company Representative [Name] 

I 
I Titie [Title] 

a new Fofl11 ol C~mpan9 

I I Mailing Address [Mai!ing Address inci Posia! Code] 

Telephone 

Fax 

E-1\lail Address 

6. Representations of 

I, ... ·. ···>" ·•· I I 

I •. ·· I 
I 

1. · ... ···•··.···.·· ... I 

... · .. ······· ·. I 

1 •. ··•·•· .•.• • •• ·.·1 

I ...• ·•• I 

I ..•.. .· ... ·· I 

I [No.] 

)[No.] 

[Emoii /\ddress) 

----~ ----- -----

' • C... .•• • .• • • .· ·• ·. • • ••• 

Date 
ForeCast I Actual 

I 



Ontario Power Authority 
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Progress: 
Requited regulatory 
approvals including 
municipal site phm 

Issues: 1 approvals and 
environmental permitting 
to allow construction to 
commence 

. 
-

Completion of JESO Progress: 

connection assessment and 
approval processes 

2 
inclucling issuance of Issues: 
impact assessment reports 
by the IESO, the 
Transmitter, and LDC, a,s 
applicable 

Progress: 

EXecution 'ofEPC 
3 Contfac(or main Issues: 

construction contract 
! . 

Progress: 

4 Firirincial cloSing Issues: 

.. Progress: 

Major cquipmCnf or long 
Issues: 5 lead time equipment 

ordered 

.. 

Progress: 

Major equipment or long 
Issues: 6 lead tinie equipment 

delivered 

----



- 4 -

Progress: 

Issues: 

~~--'--:--~"--1 ~-
1 Progress: 

8 

I 
Issues: 

Issues: 

and describing the System 
Upgmdc Costs 

engineer certif-icate 

Plan 

Valid certificates of insurance for "all risk" 

Completion and PcriOnmmcc Security before 
Term Commencement Date 

----l -

I 

I 
I I 

I 
' 

I 

I -I 

I 
I 

I I 
I 
' 

I 

I 
I 

-I 

I l 

I 

theseclion.numbersancllhe~o __ cmccp~l~et"-encce:..scsc.cb'--fs""u"'b-'m~is_sions) 
Submission uare 

Forecast 



Ontario Power Authority· 
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II 
Completion and Pcrfonnancc Security upon 
Tenn Commencement Date 

12 Long Term Operating Plan 

9. Progress Photos 

Provide photos that best represent the progress of construction work during the quarter. 
However, rather than inserting the photos into this section of the quarterly report, we ask that that 
you send them in a separate email as JPEG attachments. 

Quarterly progress reports shall be submitted, electronically only and without covering letter, to 
the Director of Contract Management of the Buyer by the fifteenth (15'h) clay of each calendar 
quarter following the date of the Agreement (i.e., January 15, Aprill5, July 15, October 15, as 
the case may be) and continuing until the Term Commencement Date. The reports shall be 
prepared in bullet form, and shall contain the following: 

1. Executive Summary- A brief overview of major work accomplished, any significant safety or 
environmental events that have occurred in the reporting period, and any issues that could 
have potential schedule impacts or invoking Force Majeure. 

2. Assignment and Change of Control- Report the status of Assignment and/or Change of 
Control, if any (this section is to report status only, the Supplier is required to give the Buyer 
prompt notice before this occurs as per Section [No.]). 

3. Force Majeure- Report the stains of Force Majeure events, if any (this section is to report 
status only, the Supplier is required to give the Buyer prompt notice when Force Majeure is 
invoked as per Section [No.]). 

4. Secured Lender's Security Agreement- Report the status of the Secured Lender's Security 
Agreement (this section is to report status only. The Supplier is required to give the Buyer promptly the 
details of the Secured Lender's Security Agreement as per Section [No.]). 

5. Company Representative- Report the details of the current Supplier Company Representative. (The 
Supplier is required to give the Buyer promptly the details of the Supplier Company Representative as 
per Section [No.]). 

6. Representations oil he Supplier- Report that the representations of the Supplier stipulated in 
Section [No.] of the Agreement are still valid or provide a statement of the exceptions. 

7. Development, Design and Construction Progress -Report the status of each reportable event 
as shown on the quarterly progress report fonn; if the reportable event is also a Milestone 
Event, then enter the contractual Milestone Date as per Exhibit [No.]. 
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Ontario Pcrwer An 

Pursuant (o Section 

Contract Title 

1, Contract Capacity 

120 Ad21aide Street Wen 
Suite 1600 
Toronto, Ontario M51l lT1 
T 4lf>·967-7·174 
F 416·967-1947 
www.pcwerauthority.nn. GJ. 

FORTVI: 

Email to contruct.management@powerauihorlty.on.ca 

OPACM-Form-003(2006-1 0) 

TO 
contra ct.ma na IZC Ilicnl@powera u tho rity. on. ca 

ol the Agreement, !he is hereby submilting this Long Term Operating Plan to the Buyer 

---··-----··-----

:As AiJp!lcilb.le 
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2. Unit Outages 

2.1 Planned Outages 

Assumptions: 

,.--· 
Unit 1 Unit 2 Unit 3 Unit 4 Unit 5 Unil6 

Contract Year Planned Outages (Days) 
Year 

. 

1 
I ·-· 

2 I 
I I . 

3 

~-

4 
: 

··- ~-
5 

6 

7 
I 

. 
8 

--· 
9 

10 

11 

12 

13 
I 

14 
I 

15 
I 

16 

17 
I I 

18 
I 

19 
I I 



Ontario Power 
" - _; -

20 r --~ 1 --.-

2.2. Unplanned Outages L____ 
r 

Assumptions: 

Unit1 I : Unit 2 I Unit3 E Unit4 I Unit 5 I Unit 6 

Unplahmid Outages(%) 

- ~ l Ye~---l--- · .· . ..... I __ L + ---c_- : 
' I I __ j__ --- ___ \_ ....... - ~--·- I 
1- 2--r J ____ ·.-I I 1 

l 3 i - --=-l . - - ~~-1 i ____ l -· 

_r_
4

__ -~----__ -1 ______________ 1 -=L~ · 
I 5 _.[ ____ 1 I . ···- I I )-~--~--··- L · ----~----1 I ,-

1 " -j I -- _.1 --- , -f-..--1 ~-:- [ -~ - - I_ I 

· • I. · I 
- I --1--- -to L. _______ _ 

·-, 

.-;- I -~-···· I I . 

13 I __ · ---1--- I j_ 
j___;___i __ c-· I ~--1·--- -~ I ~ 1 r-· I +-J 

I :: - E± C_l--f=i- I 

•~ . - -1 I 
.. I ,_ 

2o 
~ 
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3. Overall Availability 

Assumptions: 

Unit 1 Unit 2 Unit 3 Unit 4 Unit 5 Unit 6 

Contract Year Availability(%) 
Year 

' 

1 

' 

2 

3 

I 
4 

5 

6 
l _ _j 

7 

~ 8 

9 

10 

-
11 

12 
I I 

13 

' 

14 

15 

16 

17 

18 

19 

20 



Ontario Power Au 

Pursuant !o Section 

1. Contract Capacity 

120 Adelaide Street Wet 
Suite 1600 
Toronto, Ontario M5H 111 
T 416-967-7474 
F 416-967-1947 
www.powerauthority.on.ca 

TO 
co o.tract. tnanagcment@powerauthoritv .on. ca 

contrac\.management@powerauthorlty.on.ca 

OP ACM-Fonn-004(2008·1 0) 

of the Agreement, the is hereby submitting this Annual Operating Plan to the Buyer. 

NEW AND CLEAN CONDITION 
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Contract Capacity (MW) 

CONTRACT CAPACITY FOR THE CONTRACT YEAR 

As Applicable As Applicable As Applicable 

Season 1 
Summer 

Season 2 
- Year 

Season 3 
Winter 

Season 4 
·-

Annual Average 
Contract Capacity 

2. Unit Outages 

2.1 Planned Outages 

Assumptions: 

Contract Month I I Unit 1 Unit 2 Unit 3 Unit 4 Unit 5 Unit 6 

Month Year Planned Outages (From I To and Number of Days) .. · 

1 

2 

I 3 

4 

5 

6 

7 

8 

9 

10 I 
11 

12 

2.2 Unplanned Outages 



- 3 -

M~i~~~~ j Unil2 1J:~te~ OJ!ag~sll:0~0; ·_j Unit 5 -~~'---1 
- 1-------+~---~-CI - ~---~-~-~ -
~--~ , -~-~------- ---1---r----~· 

1~ __ , __ I I I __ , 

3 I I I I / ' 
,~-~ 4- ~-- ___ _!_ ---~--~-~--~------~ I I 

t- 5~_---~-L--r-----~------~------------------~-----
--6 -,----- ' j--- - . 1---i 

~-- 7 I ---r---· -· l r- 8-1------- 1 --,---~---r- I --------~ 
r -- ~------~, ~ I 

I 

9 I -·· 1----~ ( __ L I 
I 10 I i ~ I I I 

~ I . . . ~- L ~~-j
11 

I 

__ 12 1 _______ L __ _i _______ __l_ ______ j ____ l ____ _ 

~--
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3. Overall Availability 

Assumptions: 

Contract Month I Unit i Unit 2 Unit 3 Unit 4 Unit 5 Unit 6 

Month Year Availability Outages(%) 

i 
-

2 
--

3 I -·---· 

4 

5 
--

6 

7 

8 I 
9 

10 

11 . 

. ··---· 

12 



On!ario Power i\u 

Pursuant to Section 

!20 Adelaide Street West 
Stlite %00 
Tmooto, Ontilrio 1>'.5!-l 1T1 
T -116·967·7474 
F •116-%7-19-17 
www.powel-iltJthodty.nn.co 

contract.management@powerauthority.on.ca 

OPACM·Fonn-007(2008-1 O) 

ol !he Aareement. the Supplier is hereby submitting this Fonn of Certificate of lnsumnce !o the Buyer. 

lliiStructions 

I ' This Certificate of Liability Insurance musi be completed by the Supplier's insurance agent or broker and submitted to the 

-------·-; 

I Ontario Power Authority ("OPA") prior to commencement of the construction of the Contract Facility. Reier to Section 
I [No.] of !11e [Contract Type Short Name] Contract dated [Contract Date] (the ''Agreement"") for a detailed description of 

insurance requirements, including required coverages. 

Insurer's standard certificate of insurance is not acceptable in lieu of this Certificate of Insurance. 

' It is understood that this Certificate of Liabili~Jinsurance is issued as information only. It does not 
coverages afiorded by the polic·res described 11erein. 

extend or alter 

Unless otherwise stated, capitalized terms used in this C81iiiicate of Insurance have tile meanings to tl1em in the 

IDENTIFICATION OF NAMED INSURED 
Named Insured 
as itap~arsinthe PolicL

1 I . , -• 
Named Insured Address 

General uanrlltv 

' 



Ontario Power Authority, 
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Policy Term- From /To From [Day/Month/Year] 
{Day/MonthlY ear) to [Day/Month/Year] 
Limit of Liability 
(per occurrenc~) --
Aggregate Limit 
if Applicable 
Deductible or Sell-Insured 
Retention ("SIR") 

"~··· 

UMBRELLA AND EXCESS LIABILITY INSURANCE 
Umbrella and Excess Liability 
Insurer (if applicable) 
Umbrella and Excess 
Liability Policy Number 
Policy Term- From I To From [Day/Month/Year] 
(Day/Month/Year) to [Da)'/Month/Year] 
limit of Liability 
(per occurrence) 
Aggregate Limit 
if Aeelicable 

Deductible or SIR 

COVERAGES PROVIDED BY COMMERCIAL GENERAL LIABILITY ("CGL") AND, IF APPLICABLE, 
UMBRELLA AND EXCESS POLICIES !Double-click box locheck applicable coverages) 

• 

D Owner's and Contractor's Protective Liability D Blasting 
-

D Operation of Attached Machinery D Personal lnjury Liability 
--

D Pile Driving or Caisson Work D Forest Fire-Fighting Expenses 

0 Non-Owned Automobile Liability D Removal or Weakening of Support of Property, Building 
or Land . 

D Sudden and Accidental Pollution Liability 0 Products and Completed Operations 

D Elevator and Hoist Liability D Employees as Additional Insureds 

D Personal Injury and Advertising Liability D Occurrence Basis Property Damage 

D Broad Fonn Property Damage D Contingent Employers Liability 

D Blanket Contractual D Tenants Legal Liability 

D Cross Liability 0 Medical ExpenseS I 0,000 Per Person 

D Intentional Acts iOr the Protection of Persons or Property D Building Material Replacement Cover 

D Non-owned Watercraft up to 8 meters 
. 

AUTOMOBILE LIABILITY INSURANCE .· .·. ·. 

. 

Auto Insurer's 
I Name 

Auto Insurer's 
Policy Number 
Policy Term- From I To From [Day/Month/Year] 
(Day/Month/Year) to ioay/Month/Yeari 
Limit of Liability 
(per occurrence) 

! 

Aggregate Limit 
if Applicable 



Deductible or SIR 

Certification 

Tile mdersigned hereby certifies that: 

Wilere tile Named Insured is net tile 
same extent as the Named Insured. 

Tile policies described 
are in full force and effect. 

, 
- :; -

the Supplier is also insured under such policy described in this certificate to the 

to their terms, conditions, and exclusions, have been issued to the named insured and 

Tile OPA, the Government of Ontario, the members of the Government of Ontario's Executive Council and their respective 
and eacil of the foregoing Person's respective directors, officers and employees, shareilolders, advisors and agents 
contractors and their employees) are added as additional insureds to eacil p~icy descrRoed ·rn this Certificate. 

Coverages afforded under policies described herein will not be cancelled or materially changed to restrict coverage unless 
sixty (60) days prior wrilien notice has been given to tile OPA at the address shown on page 1 of this Certificate of 
Insurance and each of the policies have been endorsed to tl1is effect. 

The undersigned is an authorized representative ol each ol the insurance companies listed 
facts set forth herein and believes tloem to be true. 

has fulllmowledge of the 



Name of Authorized 
Representative 
Signature of 
Authorized Representative 

DatC of Issue 

Ontario l'owcr Authol"ity 
- 4-



Pursuant io Secflon 

120 ,\d;:laide Street Weot 
Suite 1600 
Tornnto, Ontilrio M.5H 1T1 
T 416-967·7474 
F 416-967·19<17 
WNN.poweratlthority.on.cil 

contractmanagement©powerauthorlty,on.ca 

OP ACM-Form-01Jll(200fl-1 O) 

of the Agreement, the is hereby submi!lino this Form ol Ceniflcate ol Insurance to the 

!Instructions - ,,, ~ 

r ' This Certificate of Property Insurance must be completed by the Supplier's insurance agent or broker ancl submitted to the , 

I 
Ontario Power ft,uthority ("OPA"') prior to commencement of the construction of the Contract Facility, Refer to Section ' 
[No,] of the [Contract Type Short Name] Contract dated [Contract Date] (the "'Agreement"') for a detailed description of 

I insurance requirements, including required coverages, 

i • Insurer's standard certificate of insurance is not acceptable in lieu oi this Cetiificate of Property Insurance, 
I 

I • It is understood that this Certificate of Property Insurance is issued as information It does not amend, extend or alter 
coverages afforded by the policies described herein, I 
Unless otheiWise stated, capitalized terms used in lhis Certificate of Propetiy Insurance have the meanings given to them in J 
the Aureement 

.. . . . ~QRM OF~OLICY .....•• · .•• • .. ··. . COVERAGESPROVIDED BY THIS PClLICY . 
Note: Each type o!J'oli~•trequires a separate f~r!J1. (Double-click on box to check applicable c9y~rag~) 

(Double,click on box to checkaepltcable coverage) _ • · c_· ._. _. 

Property Insurance 
Breakdown Insurance 

OAII Risks 
0 Staled Amount 
D Replacement Cost 
D Interest of Contractors, Subcontractors ancl others with an 

insurable interest 
D Waiver of Subrogation against each Indemnitee (as defined 

below) 
D Flood 

0 Eartllq:"'u"'alc:<e~~---c:--"""""C~ 
/-. c-~--:--~·-~-:-:--:--c-.-:-l-DE-:N-T""Tif'""TIC-AJ1::;0:;-:N';"'O~F~. NAMED INSURED 

Insured 
appearsin the Policy 

Legal Name of Supplier 

·-~o Evidence of 
Coverage 
of Supplier enclosed 
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Contract Facility Name 

Contract Facility Location 

GENERAL PROPERTY INSURANCE 

Insurer's Name I 
-

Insurer's Policy Number 

Policy Term- From I To From [Day/Month/Year] 
(Da~/MontlliYear) to [Day/Montll!Year] 
Limit of Liability 
(per occurrence) 

Deductible 

Certification 

The undersigned hereby certifies that: 

• Where the Named Insured is not lhe Supplier, the Supplier is also insured under the policy described in this certificate to the 
same extent as the Named Insured. 

• The policy described herein, subject to its terms, conditions, and exclusions, l1as been issued to the named insured and is in 
full force and effect 

• The OPA, the Government of Ontario, the members of the Government of Ontario's Executive Council and their respective 
Affiliates, and each of the foregoing Person's respective directors, officers and employees, shareholders, advisors and agents 
(including contractors and their employees) are added as additional insureds to the policy described in this certificate. 

• Coverages afforded under policies described herein will not be cancelled or materially changed to restrict coverage unless sixty 
(60) days prior written notice has been given to the OPA at the address shown on page 1 of this Certificate of Property 
Insurance and the policy has been endorsed to this effect 

• The undersigned is an authorized representative olthe insurance company entered next to "Insurer's Narne" above, has full 
knowledge of the facts set forth herein and believes thern to be true. 

Name of Issuing Agent 
or Brokerage 
Address of Issuing Agency 
or Brokeraqe 

City /Town 

Province 

Postal Code .· .... . 

Phone Number . 

Name of Authorized 
Representative 
Signature of 
Authorized Representative 

Date of Issue 



120 Adcii!ide Street West 
Suite 1600 OF 

Orl!ario Power 

Toronto, 0fllarioM5H 1T1 
T 416·967-7474 

F 41&-9{,7-19·17 (COMBINED CYCLE GENERATING FACILITY) 
www.powerauthm·ity.un.ca conlract.mrmagemenl@powerauthority.on.ca 

0 P ACM-_~0 rm-017(2008-12) 

Date : . . 

Legal Name of ~ .. nnHM · 

Name of Contract Facility . 

. . 

Contract Title 
.. 

Contract Date 

Commercial Operatidn Date or 1 I 
Term Commencement Date 

j 01:00 hours (EST) 
----~~-~-

Beginning olthe HourEnding 

of the [Contract Type Sl1ori Name] Contract (il1e "Contract'") between [Supplier Short Name] and the 
Buyer dated as of [Contract Date] provides that tl1e Contract Facility will be deemed to have achieved Commercial Operation at 
the point in time when, inter alia, the Buyer has received a ceriificate (this "Certificate") addressed to it from the Supplier 
conleininn certain statements with respect to the Contract Facility; 

NOW THEREFORE. LEGAL CERTIFIES to the Buyer tl1at: 

a) [Engineering Comnanv is: 

b) 

(i) qualilied and licensed to P.nninAArinn in the province of 

(ii) neither an employee nor a consultant of [Supplier Legal Name] such that the majority of either the time or billings of 
IFnninnnring Company Legal Name] during the 18 month period prior to the date hereof were devoted to [Contract 

and 

not an affiliate of [Supplier Short nor directly or indirectly Controlled [Supplier Short 

l ~upp1rer ::;non NameJ nas provided to the Buyer all information and documentation required to be so provided at or 
rnmmPrri;:JI Operation, inc!udina wit!lout limit;:,tinn· 

to 

i) Certificate of an independent professional engineer using OPA's "Form of Independent Engineer Certificate" (OPACM
Form-016) in accordance with Section [No.] of Contract; 

ii) As-built single line diaaram in accordance with Section 

iii) Insurance certificates 
of: 

to Section 

of the Contract; 

of the Contract, includina without limitation. certificates in 





120 Adebide Street Wer,t 
Suite 1600 
Toronto, OnlimoM5H 1Tl 
T 416·967-747'1 
F 416-967·19~7 
www .power~uthority.on. ca 

con!ract.management@powerauthori!y.on.ca 

OP ACM-Form-005(2008-1 0) 

_ ol the t\greement, the Supplier is hereby submitting this Form of Company Representative Notice to the Buyer. 
Authorized Sionatorv is not a signatory of the Agreement, this Company Representative Notice must be accompanied by a 

to the Authorized Signatory. 

l Date ____ 1 

\legal Name ofSuppHer __ ··--·····-· _ ~ 
' Contract Facility · . i 

~_::_::_:_~~-~: ___ ·· ~-~~--'~----------- ·-- ·--- ______ j. 

Title 
-----·--·-------

~;'" .. , r:~ ; 
~Mail Address ' ···------· 

Authorized Signatory: 

Date: 

[Name] 

Name] 
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1) All-risk property insurance; 

2) Boiler and machinery insurance (if applicable); 

3) Commercial general liability insurance; and 

4) Environmental/pollution liability insurance; 

ii) Workplace Safety and Insurance Act (Ontario) clearance certificate pursuant to Section [No.]; 

iii) Electric Safety Authority Connection Authorization pursuant to Section [No.]; 

iv) Independent Electricity System Operator New Facility Notification Form re: facility is off commissioning mode; 

v) Independent Electricity System Operator Authorization to Participate; 

vi) Ontario Energy Board generator license; 

vii) Metering Plan that has been approved by the Buyer; pursuant to Section [No.]; 

viii) Long Tenn Operating Plan pursuant to Section [No.]; 

ix) Annual Operating Plan pursuant to Section [No.]; 

x) All other licenses, pennits, certificates, registrations, authorizations, consent or approvals of any Govemmental 
Authority required to pertonn of comply wHh Suppl'ler's obligations under the Contract at or prior to Commercial 
Operation. 

CapHalized tenns not defined in th'ts Certificate shall have the respective meanings ascribed thereto in the [Contract Type Short 
Name] Contract. 

Signed this [Day] day of [Month, Year] 

[Legal Name of Supplier] 

Per: 
~N~am~e~:~[uNa~m~e~]----------------------

Title: [Title] 



120 Adelaide Street West CONFIDE 
Suite 1600 
Toronto, Ontario MSH 1T1 
T416·9&7·7474 

con!mct.management@poweraut!Jority.on.ca 

F 416-967-19-17 
Ontario Po\VCJ' Aulhorlty www.powcralltl·,ority.on.c~ 

·-'--------
OPACM-Form-005(2008-1 0) 

Pursuant to Section of the Agreement, the Supplier is hereby submitting this Form of Coniidentlalify Undertaking to the Buyer. 

-·----

~ega! Name o . •. : •. . ... I 
Drsclos'mg l'art~''l~upplter (the..:~-------

legaL Name o!Secured Lender 
prospective. Secured Lender 
"Recipient"): 

Contract Facility: 

coiltrab fitt~. (the··~ Agre~rri~nt"): 

WHEREAS the Disclosing and the are parties to the Agreement; 

AND WHEREAS the Recipient is a Secured Lender or a prospective Secured 

I 

AND WHEREAS the Disclosing Party wishes to disclose Confidential Information in connection with the Agreement to the 
Recipient lor the purpose (the "Purpose") of obtaining financing of the Contract Facilitv. and such disclosure is orohibited without 
the entry into this Confidentiality 

NOW THEREFORE for $10.00 and other good and valuable consideration, tl1e receipt of which is 
the parties agree as follows: 

The Disclosing represents and warrants to the Buyer that the recitals are true and cotTect. 

"Confidential Information" includes without limitation: 

the Agreement and all content 

any information, in written, or any other of a proprietary or confidential 

information concernina the Contract or the business or affairs of the 

all Confidenliallnforrnation: and 

acl<nowledged by each 

in oral, written or in any other 
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all information that has been identified as confidential and which is furnished or disclosed by the Disclosing 
Party and its Representatives, as defined below, to the Recipient and the Representatives in connection wrth 
the Purpose, the Agreement, or this Confidentiality Undertaking, whether before or after its execution; 

including all new information derived at any time from any such confidential information, but excluding: (i) 
publicly-available information, unless made public by the Recipient or the Representatives in a manner not 
permitted by this Confidentiality Undertaking; (ii) information already known to the Recipient prior to being 
furnished by the Disclosing Party; and (iii) information disclosed to the Recipient Party from a source other 
than the Disclosing Party or the Representative if such source is not subject to any agreement with the 
Disclosing Party or the Buyer prohibiting such disclosure to the Recipient; and (iv) information that is 
independently developed by the Recipient. 

The Recipient recognizes and acknowledges that the Confidential Information contains confidential and proprietary 
information and shall maintain and cause its agents, consultants, legal advisors and financial advisors (collectively the 
"Representatives") to maintain the confidentiality of such Confidential Information and shall ensure that the Confidential 
lnfonnation shall not, without the prior writlen consent of the Disclosing Party, be disclosed in any manner whatsoever, 
in whole or in part, to any third party. 

The Recipient may disclose the Confidentiallnfonnation received by ·,t only to such of their Representatives who need 
access to the Confidential Information in connection with and to the extent necessary for the Purpose. The Recipient 
shall infonn all of its Representatives who receive any portion of the Confidential lnfonnation of the confidential and 
proprietary nature of the Confidential lnfonnation and of this Confidentiality Undertaking and shall direct all such 
Representatives to treat the Confidential lnfonnation confidentially on the same basis as the Rec'1pient would be 
required to treat the Confidentiallnfonnalion and not to disclose the Confidential Information to third parties or use the 
Confidential Information for any purpose other than the Purpose. The Recipient shall be responsible for any breach of 
the tenns of this Confidentiality Undertaking by any of its Representatives. 

The Recipient agrees that the Confidentiallnfonnation received by it shall not be used by it or any Representatives for 
any purpose other than the Purpose. 

Upon written request by the Disclosing Party, ConfidentiallnfonnaHon provided by the Disclosing Party in printed paper 
format or electronic format will be returned to the Disclosing Party and Confidential Information transmitted by the 
Disclosing Party in electronic lonna! will be deleted from the emails and directories of the Recipienfs and its 
Representatives' computers; provided, however, any Confidential Information (i) found in drafts, notes, studies and 
other documents prepared by or for the Recipient or its Representatives, or (ii) found in electronic formal as part of the 
Recipient's off-site or on-site data storage/archival process system, will be held by the Recipient and kept subject to 
the terms of this Confidentiality Undertaking or destroyed at the Recipient's option. Notwithstanding the foregoing, a 
Recipient shall be entitled to make at its own expense and retain one copy of any Confidential lnfonnation materials it 
receives for the limited purpose of discharging any obligation it may have under Laws and Regulations and shall keep 
such retained copy subject to this Confidentiality Undertaking. 

In the event that the Recipient becomes legally compelled to disclose any of the Confidential Information, it shall 
provide the Disclosing Party and the Buyer with prompt notice so that the Disclosing Party and the Buyer may seek a 
protective order or other appropriate remedy. Tl1e Recipient shall not oppose any action by the Disclosing Party or the 
Buyer to obtain an appropriate protective order or other remedy. In the event that such protective order or other 
remedy is not obtained, the Recipient shall furnish only that portion of the Confidential lnfonnalion which it is duly 
advised by counsel is legally required. In connection with such compelled disclosure, the Recipient and its 
Representatives shall provide notice to eacl1 such recipient under such compelled disclosure (in co-operation with legal 
counsel for, respectively, the Disclosing Party and the Buyer) that such Confidential Information is confidential and 
subject to non-disclosure on tem1s and conditions equal to those contained in the Confidentiality Undertaking and, if 
possible, shall obtain each recipient's wrillen agreement to receive and use such Confidentiallnfonnation subject to 
those terms and conditions. 

It is understood and agreed that no failure or delay by the Disclosing Party or by the Buyer in exercising any right, 
power or privilege under this Confidentiality Undertaking shall operate as a waiver thereof, nor shall any single or 
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exercise thereof by the Disclosing Party or by the Buyer preclude any other or further exercise thereof or the 
exercise of any right, power and privilege l1ereunder. It is further understood and agreed that money damages alone 
would not constitute a sufiicient remedy for any breach of this Confidentiality Undertaking by the Recipient or its 
Representatives and that the Disclosing Party and the Buyer shall be entitled to specific performance and injunctive 
reliei, without the necessity of posting a bond, cash or otherwise, as remedies for any such breach. Sucl1 remedies 
shall not be deemed to be the exclusive remedies available for a breach of tl1is Confidentiality Undertaking but shall be 
in addition to all otl1er remedies available at law or in equity. 

The Recipient agrees that, as between t11e Recipient and the Disclosing Party, the Disclosing Party, shall continue to 
have all right, title and interest in and to all Confidentiallnfom1ation provided by the Disclosing Party, which shall be 
held by the Recipient and its Representatives in trust for the benefit of the Disclosing Party. The Recipient shall return 
all Confidential Information which is in tangible form to the Disclosing Party immediately upon the Disclosing Party's 

i\s to that portion of the Confidenliallnfotmation which constitute projections, appraisals, memoranda, notes, 
analysis, compilations, studies and other documents, including copies or extracts thereof, prepared by a patly, tl1at 
party shall either deliver the same to the other immediately upon request or sl1all destroy tl1e same and certify to the 
other that it has done so. In addition, if the parties determine not to pursue the contract to provide the Design & 
Engineering Setvices, they shall immediately return or destroy the Confidential Information as provided above. 

The Recipient understands and acknowledges that neither the Buyer nor the Disclosing Party, except as may be 
expressly described in other documentation, if any, make any representations or warranties as to the accuracy or 
completeness of any of the Confidential lnfmmation or any portion thereof. Tl1e Recipient further agrees thai neitl1er 
the Buyer, its Representatives, the Ontario Power Authority (to the extent it is no longer the Buyer), the Government of 
Ontario, the members of the Government of Ontario's Executive Counsel, and their respective i\iiiliates, and each of 
tile foregoing persons respective directors, officers, employees, shareholders, advisors, and agents (including 
contractors and their employees) shall have any liability to it or any of its Representatives resultino from the use of the 
Confidential Information. 

TlliS r'nnfirlonti~lih1 _ _ upon and enure to the benefit of tile Buyer, the Disclosing 
"Portio<"\ and their respective representatives, agents, successors and assigns. 

i\11 notices pertaining to this Agreement not explicitly permitted to be in a form other than 
shall addressed to the other Partv as follows: 

If to the Disclosing 

If to the Recipient: 

If to the 

• 

Attention: e 

Facsimile: • 
E-mail: • 

• 

Attention: • 
Facsimile: • 
E-mail: • 

Ontario Power 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1T1 
i\ltention: Director, Contract ~iRnRnement 
Facsimile: 416-969-6071 

shall be in 

E"mai!: ontractmanagement@poweratlthnriht nn 

tile 

and 
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A Party may, by writlen notice to the other, change the recipient or the address to which notices are to be sent. 

This Confidentiality Undertaking shall be governed by and construed in accordance with the laws of the Province of 
Ontario and the laws of Canada applicable therein and the Parties attorn to the exclusive jurisdiction of the courts of 
the Province of Ontario. 

This Confidentiality Undertaking may be executed in any number of counterparts and by different Parties hereto in 
separate counterparts, each of wl1ich when so executed shall be deemed to be an original and all of which taken 
together shall constitute one and the same instrument. Delivery of an executed signature page to this Agreement by 
any Party hereto by facsimile transmission shall be as effective as delivery of a manually executed copy of this 
Agreement by such Party. 

Capitalized terms used in this Confidentiality Undertaking and not defined herein shall l1ave the respective meanings 
ascribed thereto in the Agreement. 

fN WITNESS WHEREOF the parties hereto have caused this Confidentiality Undertaking to be executed as of the date and year 
first above written. 

[Supplier Legal Name] 

By: 
Name: 
Title: 
I have authority to bind the corporation. 

[Name of Secured Lender] 

Per: 
Name: 
Title: 

I have authority to bind the corporation. 



Date 

120 Adl'laidc Street Wc'i.t 
Suite 1600 
Toronto, Ont~rio M5H 1T1 
T 416·967-7-17·1 
F 416-967-19~7 
www .pov-teruut hority.on.ca 

FORMBY 

OF 

TO 

(COMBINED CYCLE GENERATING FACILITY) 
r.ontractmanagement@powerauthority.on.ca 

_______ ;>O<cPA.,c""M"'·ccForm-016(200B·12l 

s;_o n tract.man£gemcn t@no werau tho ritv. on. ca 

Legal Name of ;;,upp11er 

Name of Contract 

WHEREAS subsection [No.] of tile [Contract Type Sl1ort Name] Contract (tile "Contract'") between [Supplier Short 
and tile Buyer dated as of [Contract Date] provides that the Contract Facility will be deemed to have acllievecl 

Commercial Operation at the point in time when, inter alia, the Buyer has received a certificate (this "Certificate"! addressed to it 
from an lndeoendent Engineer containing certain statements with respect to the Contract 

AND WHEREAS [Legal Name of Independent Fnoineerl 
of delivery of tl1is Certificate; 

"Undersigned") acts as the Independent Engineer for the purposes 

THE UNDERSIGNED CERTIFIES to tl1e Buyer, and acknowledges that tile Buyer is on this 

the Jndersigned is and licensed to practice engineering in tile province of f1"'"''"· 

the Undersigned is neither an employee nor a consultant of tile Supplier such that the majority of either tile time or 
of the Undersianed durino the 18 month period prior to the date hereof were devoted to tile Contract Facility; 

the Undersigned is not an affiliate of the Supplier nor directly or indirectly Controlled by the Suoolier: 

the Contract 
adversely affect tile 

has been completed in all material respects, excepting punch list items that do not materially and 
of tile Contract Facility to operate in accordance with the Contract; 

tile Connection Point of the Contract Facility is at tile location specified in Exhibit A of the Contract; 

the Contract Facility has been constructed, connected, commissioned and synchronized to tile IESO-Controlled Grid, 
such that 100% of the Contract Capacity for tl1e Contract Facility is available to generate Electricity in compliance with 
Good Enoineerino and Ooeratino Practices; 
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(vii) the Contract Facility has generated Electricity in compliance with all Laws and Regulations for four (4) continuous 
hours at an uninterrupted rate not less than 100% of the Contract Capacity for the Contract Facility. This requirement 
shall be evaluated based on calculation of the generator output at the Delivery Point net of any Station Service Loads, 
in accordance with the Metering Plan, and shall be satisfied if the energy output in each of the four (4) hours (In MWh), 
divided by one hour, is equal to or greater than the Contract Capacity for the Contract Facility. The Supplier 
acknowledges and agrees that the Contract Capacity for the Contract Facility and the Station Service Loads, as may 
be measured by the foregoing lest, shall not be adjusted for ambient weather or other conditions whatsoever; 

(viii) it has been demonstrated the Contract Facility has completed pertormance testing in accordance with ll1e American 
Society of Mecl1anical Engineers PTC 46 - 1996 Pertormance Test Cod·e on Overall Plant Pertonnance for a 
combined cycle gas turbine (CCGT) generation facility or other equivalent international pertormance test procedures, 
namely, [Name or perfonnance test procedures] that has already been agreed to in advance by the Buyer, an electrical 
output. measured at the Delivery Point net of any Station Service Loads, demonstrating the maximum capacity of the 
Contract Facility and the Contract Facility has achieved the Contract Capacity for the Contract Facility. 

( ix) A copy of the pertormance test report in respect of the requirements of the previous paragraph is attached as Appendix 
A to this Certificate; and 

(x) it has been demonstrated that the Contract Facility has a minimum ramp rate (being defined as the rate of increase or 
decrease in energy output that the Contract Facility is capable of achieving after start-up, synchronization to the IESO
Controlled Grid, and technically required hold points, with such interval being between the minimum load and the 
maximum continuous output rating, being the maximum continuous output rating of the plant) over a single five minute 
interval of at least [x] MW/rninute, where "x" is equal to 4% of the Nameplate Capacity. 

Capitalized terms not defined in this Certificate shalll1ave the respective meanings ascribed thereto in the [Contract Type Short 
Name] Contract. 

Signed this [Day] day of [Month, Year] 
[Legal Name of independent Engineer] 

Per: 
Name: [Name] 
Title: [Title] 
I have authority to bind the corporation 

Professional Engineer Stamp of Signing Engineer 



~· A 

TEST REPORT 

Pertormance Test Report carried oul·rn accordance with the American Society oi Mechanical Eng·rneers PTC 46 -1996 
Pertormance Test Code on Overall Plant Pertormance tor a combined cycle gas turbine (CCGT) generation facility or other 
equivalent international performance test procedures agreed to by the Buyer acting reasonably, demonstrating an electrical 

measured at the Delivery Point, net of any Station Service Loads, demonstrating the maximum capacity of the Contract 
and the Contract Facility llas acl1ieved the Contract Capacity for tile Contract 

4655604,5 
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" 120 Adelaide Street West 

Suite 1600 
Toronto, Ontario M5H 1T1 

POWER AUTHORITY T 416-967-7474 
F 416·967-19,~7 
www.powerauthority.on.ca 

2011 

Dear Mr. Vogt 

In response to 
Government 
80rRP.mAnt to tArminRtA 

South and negotiate 
successful, the 

beitwe~en Greenfield South 
as of April 1 2005 and 

concerns about tl1e Greenfield South Generation 
relocate the plant It is the OPA's continuing desire to reach 

Contract based on the payment of appropriate compensation to Greenfield 
a new contract for a facility in a different location. If these negotiations are not 

proceed with the Contract. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with the Contract if negotiations are not successful, the OPA requests that you cease all 

and activities in connection with the Facility (as defined in the Contract), other than anything that may 
reasonably necessary in the circumstances to bring such work or activities to a conclusion. 

constitutes f:nnfirlemti;,l nfnrmRtinn (as such term is defined in the Contract). 

Sincerely, 

cc: 

Name: Colin Anaersen 
Chief Executive Officer 

McMillan LLP 
Brookfield 
181 Bay Street, Suite 2500 

M5J 2T7 





From: Calwell, Carolyn (ENERGY) 

Sent: 
To: 

Tuesday, November 15, 2011 3:00PM 
Rehab, James (ENERGY) 

Fw: Greenfield South 

Attachments: I ice nee_ eg_g reenfi e I d_2009060 3 .pdf 

Further to our discussions. 

(ENERGY) 
To: Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Tue Nov 15 14:41:45 2011 

Greenfield South 

Was able to track down Greenfield South Power Corporation's Generator License which is valid until June 2, 2029 

1 Sr. Advisor and Executive I\ssistant 
i ranslrusston and Distributicv,l 

1 Tel: ,1.·1 4·18-3'!4-!3204 
0'-vis\on 

1 





Ontario 

I ctricity en rati n Licence 

Original signed by 

Enerov Board 

YrmnA Street 
27th. Floor 
Toronto, ON M4P 'IE4 

G 009 .. 0023 

ld S uth Power Corooration 

Commission de l'energie de !'Ontario 
C.P.2319 
2300, rue Yonge 
27e etage 
Toronto ON M4P 1 E4 
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Greenfield South Power Corporation 
Electricity Generation Licence EG-2009-0023 
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Greenfield South Power Corporation 
Electricity Generation Licence EG-2009-0023 

1 Definitions 

2 

In this Licence: 

'Act" means the Ontario Energy Board Act, 1998, S.O. 1998, c. 15, Schedule 

leclricilv Act" means the Electricity Act, 1998, S.O. 1998, c. 15, Scl>edule A; 

'generation facility" means a facility for generating electricity or providing ancillary services, 
other than ancillary services provided by a transmitter or distributor through the operation of a 
transmission or distribution system and includes any structures, equipment or other 
used for that purpose; 

"Licensee" means Greenfield South Power Corporation; 

"regulation" means a regulation made under the Act or the Electricity 

2.1 In this Licence words and phrases shall have the meaning ascribed to them in the Act or the 
lectricity Act. Words or phrases importing the singular shall include the plural and vice vel"sa. 

Headings are for convenience only and shall not affect the interpretation of this Licence. Any 
reference to a document or a provision of a document includes an amendment or supplement to, 
or a replacement of, that document or that provision of that document. In the computation of time 
under t11is Licence where there is a reference to a number of days between two events, they shall 
be counted by excluding the day on which the first event happens and including the day on which 
the second event happens. Where the time for doing an act expires on a holiday, the act may be 
done on the next dav that is not a holiday. 

3 Authorization 

3. 'I The Licensee is authorized, under Part V of the Act and subject to the terms and conditions set 
out in this licence: 

to generate electricity or provide ancilla1y services for sale through the IESO
administemd markets or directly to another person subject to the conditions set out in this 
Licence. This Licence authorizes the Licensee only in respect of those facilities set out in 
Schedule 1; 

b) to purchase electl"icity or ancillary services in the IESO-administered markets or 
from a generato,. subject to the conditions set out in this Licence; and 

c) to sell electricity o,- ancillary services through t11e IESO-administered markets or directly 
to another person, other than a consumer, subject to the conditions set out in this 
Licence. 

1 
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4 Obligation to Comply with Legislation, Regulations and Market Rules 

4.1 The Licensee shall comply with all applicable provisions of the Act and the Electricity Act, and 
regulations under these acts, except where the Licensee has been exempted from such 
compliance by regulation. 

4.2 The Licensee shall comply with all applicable Market Rules. 

5 Obligation to Maintain System Integrity 

5.1 Where the IESO has identified, pursuant to the conditions of its licence and the Market Rules, 
that it is necessary for purposes of maintaining the reliability and security of the IESO-controlled 
grid, for the Licensee to provide energy or ancillary services, the IESO may require the Licensee 
to enter into an agreement for the supply of energy or such services. 

5.2 Where an agreement is entered into in accordance with paragraph 5.1, it shall comply with the 
applicable provisions of the Market Rules or such other conditions as the Board may consider 
reasonable. The agreement shall be subject to approval by the Board prior to its implementation. 
Unresolved disputes relating to the terms of the Agreement, the interpretation of the Agreement, 
or amendment of the Agreement, may be determined by the Board. 

6 Restrictions on Certain Business Activities 

6.1 Neither the Licensee, nor an affiliate of the Licensee shall acquire an interest in a transmission or 
distribution system in Ontario, construct a transmission or distribution system in Ontario or 
purchase shares of a corporation that owns a transmission or distribution system in Ontario 
except in accordance with section 81 of the Act. 

7 Provision of Information to the Board 

7.1 The Licensee shall maintain records of and provide, in the manner and form determined by the 
Board, such information as the Board may require from time to time. 

7.2 Without limiting the generality of paragraph 7.1 the Licensee shall notify the Board of any material 
change in circumstances that adversely affects or is likely to adversely affect the business, 
operations or assets of the Licensee, as soon as practicable, but in any event no more than 
twenty (20) days past the date upon which such change occurs. 

8 Term of Licence 

8.1 This Licence shall take effect on June 3, 2009 and expire on June 2, 2029. The term of this 
Licence may be extended by the Board. 

9 Fees and Assessments 

9.1 The Licensee shall pay all fees charged and amounts assessed by the Board. 

2 
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10 Communication 

10.1 The Licensee shall designate a person that will act as a primary contact with the Board on 
matters related to tl1is Licence. The Licensee shall notify the Board oromotlv should the contact 
details r:h;=mnP 

·10.2 All official communication relating to this Licence shall be in writing. 

10.3 All written communication is to be regarded as 
the addressee: 

been given by the sender and received by 

a) when delivered in person to the addressee by hand, registered mail or by courier; 

ten (1 0) business days after the date of posting if the communication is sent 
mail; or 

regular 

c) when received by facsimile transmission by the addressee, according to the sender's 
transm'1ss·1on report 

11 Copies of !he licence 

1·1.1 The Licensee shall: 

make a copy of this Licence available for inspection by members of the 
office and regional offices during normal business hours; and 

at its head 

provide a copy of this Licence to any person who requests it The Licensee may impose a 
fair and reasonable charge for the cost of providing copies. 

3 
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SCHEDULE 1 LIST OF LICENSED GENERATION FACILITIES 

The Licence authorizes the Licensee only in respect to the following: 

1. Greenfield South Power Project, owned and operated by the Licensee at 2315 Loreland Avenue, 
Mississauga, Ontario. 

4 



From: Larwell, Carolyn (ENERGY) 

Sent: Tuesday, November 15, 2011 4:19 PM 

To: Halyna N. 

Cc: Brenda (ENERGY); Rehob, James (ENERGY); Kacaba, Jennifer (ENERGY) 

Points 

Attachments: Greenfieilcl Speaking Points Stop Construction.l5 11 20ll.doc 

Halyna- please see attached consolidation. 

Thank you all for your very work to respond to the OM's request! 

Carolyn 

This communication may be solicitor/client privlleged and contain confidential information only intended for the person(s} to whom it is addressed. Any 
dissemination or use of this information by others !han lhe intended recipient(s) is prohibited. If you have received this message in error please notify the wrlter 
and pem1anent!y delete the message and all attachments. Thank you. 

j 





Ministry the Attorney 
Briefirm Note 

PLANT 

• Government has 2 separate expropriating powers: 
o The Minister of Infrastructure has authority to expropriate land necessary 

the use or purposes of the government. 
o 1 ne LGIC mav direct the Minister of Infrastructure to expropriate 

the benefit of the public. 

• Pros 
o Would trigger a known process under the Expropriations Act, including 

the establishment of value to be paid for land 
o Could be used in combination with other options to secure control of 
o Triggering of expropriation process should result in termination of 

as funding may be impacted and current owner may not 
if ownership not secure 

• Cons 
o May take some time to complete process under Expropriations Act. 
o Exercise of expropriation authority could be challenged by current owner 

as not being necessary for purposes of government or necessary for the 
benefit of 

• IVIII11Stenal Zoning Orders (MZO's) are issued by the Minister of Municipal Affairs 
and Housing under the Planning Act. 

• An MZO would impose Minister's zoning on the land and 

• 

uses of the land (e.g. an MZO could say that there could never be generation on 
site moving fon,vard) 

o Sends a message to the community to wipe off use of site. In this way an 
MZO could be used as a political message. 

o Doesn't freeze the land for other uses (i.e. Owner could still use land in 
are compliant with MZO) 

o Any future building permits would have to comply with the MZO 
o Financers may react negatively to the removal of the generation use 
o Can be imposed quickly and may work as interim step while more 

solution developed 

1 



• Cons 
o Does not necessarily stop construction -operates on a prospective basis 

• Would not affect rights under existing building permits and 
construction under these permits can continue 

Hydro One Declaration/Resolution 

• The Minister of Energy, as sole-shareholder of Hydro One Inc. may issue a 
shareholder declaration and resolution which would require Hydro One not to 
connect Greenfield South generation facility to the transmission system 

• Pros 
o Would stop the generator from ultimately generating electricity into the 

IESO-controlled grid (transmission system) 
o Sends a very strong signal to the community, industry and stakeholders 

that the Government is extremely committed to relocating the plant. 
• Cons 

o Would not immediately stop construction, but would make ongoing 
financing of the project difficult 

o Requires Hydro One to conduct its operations in ways which are contrary 
to the "open/non-discriminatory access" requirements in the Electricity 
Act, 1998 (which provides that every generator would normally have 
access to the grid on a level-playing field, excluding technical constraints 
such as lack of capacity). 

o Likely to attract litigation to the Crown and Hydro One and exposes the 
Crown to the liability 

o Hydro One may refuse to comply with the declaration and resolution as 
being contrary to its statutory mandate 

Stop Work Orders 

• Legislation provides authority for certain persons to issue stop orders or stop 
work orders in certain circumstances. We are not aware of any circumstances in 
this situation which would give rise to a stop work order in this case. 

• The following are examples where stop work orders may be issued: 
o Building inspectors have authority to stop construction or demolition work 

where another order made by that inspector (for example, to open up 
work) is not complied with. 

o Ministry of Labour inspectors can stop work where they perceive a 
situation dangerous to life or property. 

o Certain people can direct work to stop where dangerous circumstances 
exist pursuant to occupational health and safety legislation. 

o The Environmental Protection Act provides for authority to issue a stop 
order where a contaminant is discharging into the natural environment. 

2 



From: 
Sent: 
To: 
Subject: 

(ENERGY) 

Calwell, Carolyn (ENERGY) 
November 14, 2011 8:40 AM 

Rehab, James (ENERGY) 

FW: Evening Update 
Attachments: QA-repudiationNovl3(1etter release).Legal.730pm.doc 

Hi James- -Greenfield comms lines as of last night 

Carolyn 

~~·~~--'-"'"~~-,--~~,=~-•''"~m~·qw~~-~~''''~~-~-~~~--~-~''''~-·-·~ 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: November 13, 2011 7:59PM 
To: McMichael, Rhonda (CAB); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: King, Ryan (ENERGY); Gemmiti, Paola (MAA) 

Fw: 

Hi- all comments incoroorated Good to forvvard. 

Sent from my BlackBmry Wireless Handheld 

from: Ted DeWelles <horatio@idirect.com> 
To: Kovesfalvi, Sylvia (ENERGY) 
Sent: Sun Nov 13 19:53:59 2011 
Sull:lje:ct: Evening 

(sending from home computer, which is in husband's name). 

1 
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Generally the Minister's Office responds to strategic questions and OPA responds to operational questions. 

Strategic- Minister's Office (Minister or Erika Botondl 

• Government's decision to relocate the plant 
• Government's commitment to relocate the plant 

• Status of contract negotiations, and process for finding another site 
• History of Greenfield selection (required approvals, public consultation, etc). 

• The OPA immediately notifies the Ministry of Energy of any Greenfield-related media call (Communications Director, Media 
Manager and Spokesperson). 

• 111'" Ministry immediately notifies Minister's Office, Deputy Minister's Office, Legal and Cabinet Office. 

• The OPA submits proposed responses; the ministry secures approvals (Cabinet Office, DMO, Legal, Policy). 

• The Minister's Office confirms who responds and how (phone/email). 
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WHO SAYS WHAT- General Guidelines 

SCENARIO A- If OPA sends letter to Greenfield South advising 
unsuccessful negotiations lead to termination (2-step 
approach) 

The OPA is in negotiations with Greenfield South. 

I understand the OPA has notified Greenfield South that it is not 
proceeding with the contract if negotiations are unsuccessful. 

In the meantime, the OPA has asked Greenfield South to stop 
construction at the site. 

SCENARIO B- If Contract is Terminated 

I understand the OPA has had discussions with the developer
Greenfield South. The OPA has notified Greenfield that the OPA will 
not proceed with the contract. 

The OPA will look for another site for the gas plant. 

The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

We are in discussions with Greenfield South. 

We have notified them that we will not be 
proceeding with the contract if our negotiations are 
not successful. 

In the meantime, we have asked Greenfield South 
to stop construction at the site. 

After pursuing discussions to reach a negotiated 
agreement, we have notified Greenfield South that 
the OPA will not proceed with the contract. 

We are seeking to continue discussions with 
Greenfield South on next steps. We cannot provide 
any additional information on these discussions at 
this time. 

We will look for another site for the gas plant. 

Once potential sites have been identified, the public 
will be consulted before a final decision is made. 
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Despite OPA's best efforts, a successful negotiation could not be 
reached. 

OPA has decided that the contract come to an end and we support 
their decision. 

The government is committed to relocating this plant It is in the 
ratepayer's interest to stop construction of this plant as soon as 
possible. 

It is also in the interest of Ontario's economy to resolve this as 
quickly as possible. We need to reassure electricity developers and 
investors that Ontario remains a good place to make energy 
investments. 

Gas-fired generation is an important and cost-effective role in 
building a cleaner, more modern electricity system that meets 
Ontario's energy needs. 

The government remains committed to providing a strong, stable 
supply of electricity for Ontario. We also remain committed to 
providing support to those making investments in Ontario's electricity 
system. 

The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

It/they mean the government supports OPA 's decision to terminate 
the contract with Greenfield South. 

Despite our best efforts, a successful negotiation 
could not be reached. 

We have decided that the contract come to an end 
and appreciate the government's support. 

The government is committed to relocating this 
plant. It is in the ratepayer's interest to stop 
construction of this plant as soon as possible. 

It is also in the interest of Ontario's economy to 
resolve this as quickly as possible. We need to 
reassure electricity developers and investors that 
Ontario remains a good place to make energy 
investments. 

Gas-fired generation is an important and cost
effective role in building a cleaner, more modern 
electricity system that meets Ontario's energy 
needs. 

We share the government's commitment to 
ratepayer value. 

We hope to continue discussions with the developer 
to arrive at a resolution fair to a// parties. 

It/they mean negotiations had stalled and the OPA 
recognized the best next step for all parties involved 
-ratepayers, the developer and OPA -was to 
terminate the contract. The OPA decided to 
terminate the contract and the government indicated 
their suppo11. · 
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That is what the OPA asked and that is our expectation. 

The developer will not be able to recover its costs of ongoing 
construction. We expect Greenfield to stop construction. 

The OPA and the developer could not reach an agreement. 

I understand the OPA and developer have been speaking frequently 
for the past month. 

This is a unique case and these circumstances do not apply to other 
contracts or issues. 

It means that we will sit down together to determine how to share the 
cost of cancelling the contract, giving full recognition to ratepayer 
value and contractual obligations. 

That is what we asked and that is our expectation. 

The developer will not be able to recover its costs of 
ongoing construction. We have asked them to stop 
and that it our expectation. 

We could not reach an agreement. 

We have been speaking frequently with the 
developer for the past month. 

This is a unique case and these circumstances do 
not apply to other contracts or issues. 

It means that we will sit down together to determine 
how to share the cost of cancelling the contract, 
giving full to ratepayer value and 
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That has yet to be determined. The OPA is committed to resolving 
this matter with ratepayer value top of mind. 

The OPA will take the time necessary to come to a fair resolution. 

No. Such letters are not precedent-setting. 
Our government conducts business on behalf of the people of 
Ontario in an open and transparent manner. 

SCENARIO A 

No, however if negotiations are not successful, the OPA has notified 
Greenfield South that it is not proceeding with the contract. In the 
meantime, the OPA has asked Greenfield South to stop construction 
at the site. 

We hope to start negotiations soon. We are 
committed to finding a fair resolution that upholds 
ratepayer value. 

We will take the time needed to find a fair solution. 

i No. Such letters are not precedent-setting. Our 
agency conducts business on behalf of the people 
of Ontario. We do so in an open and transparent 
manner. 

No. We are in discussions with Greenfield South. 
We have notified them however that if our 
negotiations are not successful, we will not be 
proceeding with the contract. In the meantime, we 
have asked Greenfield South to stop construction at 

' the site. 

5 



Following discussions with Greenfield South, OPA decided that not 
proceeding with the contract would best serve the public's interest. 

Contract negotiations are commercially sensitive. These 
discussions are confidential. We are confident the OPA is working 
in the best interests of Ontarians. 

The OPA, as the contract holder, has been in discussions with 
Greenfield South to resolve this matter in the best interests of 
Ontarians. Following discussions with Greenfield South, OPA 
decided that not proceeding with the contract best serves the 
public's interest. We support the OPA's decision. 

Discussions began as soon as they could between OPA and 
Greenfield South. This decision is the result of those discussions. 

The OPA will pursue further discussions with Greenfield South and 
we expect them to find a satisfactory resolution. 

After pursuing discussions to reach a negotiated 
agreement, we have notified Greenfield South that 
the OPA will not proceed with the contract. 

Contract negotiations are commercially sensitive. 
These discussions are confidential. We will 
continue to negotiate in the best interests of 
Ontarians. 

The government has been clear that it is committed 
relocating the plant. Given the government's 
commitment, and following discussions with 
Greenfield South, we decided not proceeding with 
the contract was the appropriate next step. 

Our goal has been to resolve this matter in the best 
interests of Ontarians. We believe this decision 
best serves the public interest. Contract 
negotiations are commercial sensitive and we 
cannot say more than that. 

We initiated discussions with Greenfield South as 
soon as we received the Minister's letter asking us 
to begin discussions. Not proceeding with the 
contract is the result of these discussions. 

We will pursue further discussions with Greenfield 
Soutll. 
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The OPA will pursue further discussions with Greenfield South to 
find a satisfactory resolution. 

The OPA will pursue further discussions with Greenfield South to 
find a satisfactory resolution. 

The OPA is best able to answer this. We can confirm that the site 
selection will include public consultation. 

These are two very different situations. The OPA has advised that 
Southwest GTA's local reliability issues can be addressed through 
building transmission. Transmission projects were rejected by the 
people of Northern York Region, and a generating facility is required 
immediately in the region to meet North American standards for 
reliability. 

SCENARIO A 

My understanding is that the OPA has notified the developer that it is 
not proceeding with the contract. The OPA has asked the developer 
to stop work at the site. 

We expect to continue discussions with Greenfield 
South and hope to reach a satisfactory resolution 

We expect to continue discussions with Greenfield 
South and hope to reach a satisfactory resolution. 

This will require further consideration, but we will 
consider local generation needs and transmission 
and distribution support. Once options are identified, 
the public will be consulted. 

These are two very different situations. Southwest 
GTA's local reliability issues can be addressed 
through building transmission. Transmission 
projects were rejected by tile people of Nor/hem 
York Region, and a generating facility is required 
immediately in the region to meet North American 
standards for reliability. 

SCENARIO A 

We have notified Greenfield South that we are not 
proceeding with the contract and asked Greenfield 
to stop construction. We have made it clear that 
Greenfield is financially liable if construction 
continues. We will pursue further discussions ebout 
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SCENARIO B & C 

My understanding is that the OPA has notified the developer that it is 
not proceeding with the contract. The OPA requires the developer 
to stop work at the site. 
Legislation is an option, however, the best option, and the one we 
are choosing at this time, is to have the OPA work with Greenfield 
South to find satisfactory resolution. 

It is our expectation the OPA and Greenfield South will work 
together to find a satisfactory resolution. 

The best option, and the one we are choosing at this time, is to have 
the OPA work with Greenfield South to find satisfactory resolution to 
the site. 

The government and our agencies have successful track records for 
negotiating and fulfilling contracts in the best interest of Onta.rio 
taxpayers. This is a unique case and these circumstances do not 
apply to other contracts or issues. 

Like any other business, energy partners work together to respond 
to changing conditions. Contracts are renegotiated or terminated on 
a small and large scale across businesses of all types. 

Discussions with TransCanada continue. We do not have an update 
at this time. 

SCENARIO B & C 

The government is best able to answer this 
question. 

We have notified Greenfield South that we are not 
proceeding with the contract. We have slated that 
we require Greenfield to slop construction. We have 
made it clear that Greenfield is financially liable if 
construction continues. We will pursue further 
discussions about slopping work at the site, and 
hope to reach a satisfactory resolution .. 

The government is best able to answer this 
question. 

Our agency has a successful track record for 
negotiating and fulfilling contracts in the best 
interest of Ontario ratepayers. 

This is a unique case and these circumstances to 
not apply to other contracts or issues. 

Discussions with Trans Canada continue. We do not 
have an update at this time. 
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Our government is committed to conducting business in an open 
and transparent manner. We will provide what we can when we 
can. 

Contracts are commercially sensitive. It is up to the 
developer to determine what they ere willing to 
make public and when. 
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Rehob, (EN 

From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
Wednesday, November 16, 2011 11:40 AM 
Perun, Halyna N. (ENERGY); Rellob, James (ENERGY) 

FW: Privileged and Confidential - Revised News Release 

-the latest statement, assumu 
does stop. 

construction does not stop. A second statement is in the works for if construction 

Fmm: Kulendran, Jesse (ENERGY) 
Sent: November 16, 2011 11:09 Mi 
To: 'l<ristin Jenkins' 
Cc: Michael Lyle; Colin Andersen; Michael Killeavy; Sharkawi, Rula (ENERGY); Calwell, Carolyn (ENERGY); Gemmiti, Paola 
(ENERGYl; Jennings, Rick (ENERGY); Kovesfalvi, Sylvia (ENERGY); Silva, Joseph (ENERGY) 

RE: Privleoed and Confidential - Revised News Release 

Hi l<ristin, 

Here's the latest version ofthe Minister's Statement for your review: 

ENERGY DRAFT -16 NOV 20u- :1.1am 

STATEMENT FROM ONTARIO MINISTER OF ENERGY CHRIS BENTLEY 

November 16, 2011 

We made a specific commitment to residents in Mississauga and Etobicoke to relocate the gas generating 
currently under construction. 

concerns tram all residents, 
lllCIUdlllO residential development since 

into consideration the changes in the area, 
was proposed. 

After several weeks of discussions between the Ontario Power Authority and the owners of the 
has been reached to stop construction and relocate. 

no agreement 

The Ontario Power Authority has informed 
proceed with its contract. 

corporation it is taking the next step in this process and will not 

Ontario families and businesses need a reliable supply of clean power for our homes and businesses- we intend to 
honour our commitmentto relocate the gas generation plant. The best interests of Ontarians and their communities 
are our number one nrinriht 

-30-

Thanks, Jesse 
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From: Kristin Jenkins [mailto:l<ristin.Jenkins@powerauthority.on.ca] 
Sent: November 15, 2011 2:09 PM 
To: Kulendran, Jesse (ENERGY) 
Cc: Michael Lyle; Colin Andersen; Michael Killeavy 
Subject: Privleged and Confidential - Revised News Release 

Jesse- based on legal advice, "terminated" has been changed to "is not proceeding." We can discuss in more detail on 
our call at 2:30pm. Mike Lyle is also following up with Energy legal. Thanks. 

OPA DRAFT- 15 NOV 20:1.1 -2:oopm 

OPA NOT PROCEEDING WITH CONTRACT FOR MISSISSAUGA POWER PLANT 

TORONTO, November 16, 2011- The Ontario Power Authority announced today, that despite best efforts to work with 
Greenfield South Power Corporation, is not proceeding with the contract for Greenfield's Mississauga power plant .. 

After several weeks of discussions it has become clear that Greenfield South has no intent to consider relocation and 
continues construction. In light of this, the company has been notified that OPA is not proceeding with the contract. 
Greenfield is financially liable for any further investments in the project. 

The OPA will continue to work with the government to identify another site for the gas plant based on local generation 
needs and transmission and distribution support to ensure a long-term reliable supply of electricity. 

·30· 

Kristin Jenldnsl Vice President, Corporate Communications I Ontario Power Authority 1 120 Adelaide Street West .• Suite 1600 l 
Toronto, ON tv15H 1T1 i tel. 416.969.6007 l fax. 416.967.1947! www.powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. 1f you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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(ENERGY) 

From: Calwell, Carolyn (ENERGY) 

Sent: Wednesday, Nove1nber 16, 201112:48 PM 

To: Halyna N. (ENERGY); Rehab, James (ENERGY) 

FW: Greenfield Presser 

Attachments: photo.jpg 

The attached gives us a good sense of the construction to date. 

Carolyn 

-----Original Message-----
From: l<ovesfalvi, Sylvia (ENERGY) 
Sent: November 
To: @CAB-Issues 

Cc: McMichael, Rhonda (CAB); Calwell, Carolvn 
Subject: Greenfield Presser 

-----Original Message-----
From: Cayley, Daniei(ENERGY) 

Sent: November 16, 201112:36 PM 
To: Botond, Erika Dunn, Ryan (ENERGY); l<ett, Jennifer (ENERGY); l<ovesfalvi, Sylvia (ENERGY); Morton, Robert 

Sharkawi, Rula (ENERGY); Nutter, George (ENERGY); l<ulendran, Jesse (ENERGY) 

Subject: RE: Greenfield Presser 

Please see attached 
was held. 

of the Greenfield South construction site. This was taken from the location where the presser 

Daniel 

Issues and Media Offcier 

Communications Branch 

Ministries of Energy and Infrastructure 

Office: (416) 325-0781 

BB: (416) 347-4677 

daniel .cayley@o nta rio.ca 

P Please consider the environment before this e-mail 
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From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

(ENERGY) 

Calwell, Carolyn (ENERGY) 
Wednesday, November 16, 20111:14 PM 

King, Ryan (ENERGY); Rehab, James (ENERGY) 

Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 

Revised options deck 

GS Ootions on Site.l6 11 20ll.ppt 

We had tile opportunity to take the DM through the Greenfield options deck this morning and to discuss compensation 
and site issues. The DMO is now trying to schedule a briefing for the Minister, which could happen as early as tomorrow 
morning. Would you please take a look at the attached revised deck and provide your comments? The changes aren't 
intended to fundamentally revisit the approach but rather are supposed to clarify- if that hasn't happened, please let me 
know. The DMO is lookinq for the revised deck by end of day. My apologies for the short turn around. 

Thank you! 

Carolyn 

This communication may be solicitor/client privileged and contain confidential infonnation only intended for the person(s) to whom it ls addressed. Any 
dissemination or use of this infom1ation by others than the intended recipient{s) is prohibiled. If you have received this message in error please notify the writer 
and pem1anen!ly delete the message and all 2.tlacllmenls. Thank you. 
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MINISTRYOF ENERGY 

Issues 

ot Next steps to resolve the Greenfield South gas plant require 
the government and the OPA to determine: 

1. what compensation Greenfield South should receive for 
termination of the contract; and 

2. what will happen with the Greenfield South site 

., These issues inform both negotiations with Greenfield 
South and, potentially, draft legislation 

., All options are not equally feasible and may need to be 
adjusted depending on circumstances 

CONFIDENTIAL/SOLICITOR-CLIENT 
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MINISTRYOF ENERGY 

Compensation 

Compensation is assumed to include: 
• Sunk costs of construction and equipment 

Costs paid to terminate construction and equipment 
contracts 
Soft development costs, such as engineering, design, 
surveys, and legal fees 

* Costs of securing the site once construction stops 
Compensation could include: 

• Lost profits 
Costs of acquiring the site 

CON Fl DENTIAL/SOLICITOR-CLI ENT 
PRIVILEGED 
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MINISTRY OF E RGY 

Option 1 - Formula ba ed on costs i curred 
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MINISTRYOF ENERGY 

Option 2 - Fixed Amount 

.. Greenfield would receive compensation based on an 
amount determined by the OPA. This amount would be an 
estimate of costs to the date of termination of the contract, 
without verification from Greenfield South 

• Pros 
• An amount could be determined quickly 
• Could be used as a tactic in the context of legislation to advance 

negotiations 

® Cons 
• Would require implementation through legislation. 

- Greenfield would not agree to an amount imposed by the OPA or the 
government 

• Appears arbitrary and unfair 
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MINISTRYOF ENERGY 

The Project Site 

~ There are at least 3 options to address the project 
site, which is a brownfield in a mostly industrial 
and commercial area: 

1. Acquire the site 

2. Greenfield retains the site 

3· ngage the City of Mississauga to seek its 
interest in acquiring the site from Greenfield 
South or contributing to compensation to 
Greenfield South 

CON Fl DENTIAL/SOLICITOR-CLI ENT 
PRIVILEGED 
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MINISTRYOF EN RGY 
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MINISTRYOF ENERGY 

Option 2 - Greenfield retains site 

@ Use of site for electricity generation is prohibited through 
agreement or legislation 

* Greenfield is compensated as determined above, for costs 
of restoring site to its pre-construction state, if desirable, 
and retains title to the land 

~~ Pros 
• Limits OPA's and government's interests to immediate financial interests 

• Less intrusive to private interests than acquiring the site 

• Cons 
• Public may continue to have ongoing concerns about future use of site 

CON Fl DENTIAL/SOLICITOR-CLI ENT 
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MINISTRYOF ENERGY . 

Other Considerations 

~ Relocation - Greenfield South develops a 
generation project at another site or Greenfield 
South's turbines are used at another site 

• Relocation complicates and potentially delays resolution of the 
Mississauga site 
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(ENERGY) 

From: 

Sent: 
To: 

Not at all- thanks, James! 

-----Original Message-----

From: Rehob, James 
Sent: November 
To: Calwell, 
Subject: RE: Greenfield Presser 

I'd like to send to OLC as a 
Kindly, 
James 

-----Original Message----
From: Calwell, Carolyn 

Carolyn (ENERGY) 
Wednesday, ~Jovember 16, 20111:15 PM 
Rehab, James 

RE: Greenfield Presser 

"info piece" (so as to give a little nudge)- any objections? 

Sent: November 16, 201112:48 PM 
To: Perun, Halyna N. (ENERGY); Rehob, James 

FW: Greenfield Presser 

The attached gives us a good sense of the construction to elate. 

-----Original Message----
From: Kovesfalvi, 
Sent: November 
To: @CAB-Issues 
Cc: f\honda 

Greenfield Presser 

Message----
From: Cayley, Daniel 
Sent: November 16, 2D1112:36 PM 
To: Botoncl, Erika (ENERGY); Dunn, Ryan (ENERGY); Kett, Jennifer (ENERGY); Kovesfalvi, Sylvia 
(ENERGY); King, Ryan (ENERGY); Sharkawi, Rula (ENERGY); Nutter, George (ENERGY); Kulendran, Jesse l~'rrRr::Vl 

Subject: RE: Greenfield Presser 

Robert 

Please see attached 
was held. 

of the GrPPnfiP South construction site. This was taken from the location where the presser 

Daniel 

1 



Issues and Media Offcier 

Communications Branch 

Ministries of Energy and Infrastructure 

Office: (416) 325-0781 

BB: (416) 347-4677 

da niel.cayley@ontario.ca 

P Please consider the environment before printing this e-mail 
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From: Carolyn (ENERGY) 
Sent: Wednesday, November 16, 20111:32 PM 
To: Rehob, James 

RE: Greenfield Presser 

Yes you do- I will advise if something should not be shared or if a 

-----Original Message----
From: Rehab, James 
Sent: November 16, 20111:28 PM 
To: Calwell, Carolyn (ENERGY 
Subject: RE: Greenfield Presser 

group is not yet within the tent. 

thanks- To that end, do I have a fairly free hand to send OLC anything (e.g. the final deck once we've finished 
with it) that I think would help them further the draft? If so, it would save on a number of "one-by-one" em ails to 

while eivin.e me comfort that I'm not overstepping given the confidentiality of this oroiect. We can discuss if 
you like. 
l<indly, 
James 

-----Original Message-----
From: Calwell, (;=1rnlun f!="l\!l=Rhvl 

Sent: November 
To: Rehob, James 
Subject: RE: Greenfield Presser 

Not at all - James! 

-----Original Message-----
From: Rehab, James (ENERGY) 
Sent: November 15, 201112:52 PM 
To: Calwell, Carolyn (ENERGY) 
Subject: RE: Greenfield Presser 

I'd like to send to OLC as a friendly "info piece" 

James 

Message-----

From: Calwell, Carolyn (ENERGY) 

N. (ENERGY); Rehab, James 
Subject: FW: Greenfield Presser 

as to give a little nudge)- any objectio 

The attached gives us a good sense of the construction to date. 
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Carolyn 

-----Original Message-----

From: Kovesfalvi, Sylvia (ENERGY) 

Sent: November 16, 201112:41 PM 
To: @CAB-Issues 

Cc: McMichael, Rhonda (CAB); Calwell, Carolyn (ENERGY) 

Subject: Greenfield Presser 

-----Original Message-----

From: Cayley, Daniel (ENERGY) 
Sent: November 16, 201112:36 PM 
To: Botond, Erika (ENERGY); Dunn, Ryan (ENERGY); Kett, Jennifer (ENERGY); Kovesfalvi, Sylvia (ENERGY); Morton, Robert 
(ENERGY); King, Ryan (ENERGY); Sharkawi, Rula (ENERGY); Nutter, George (ENERGY); Kulendran, Jesse (ENERGY) 
Subject: RE: Greenfield Presser 

Please see attached photo of the Greenfield South construction site. This was taken from the location where the presser 

was held. 

Daniel Cayley 

Issues and Media Offcier 

Communications Branch 

Ministries of Energy and Infrastructure 

Office: (416) 325-0781 

BB: (416) 347-4677 

da niel.cayley@ontario.ca 

P Please consider the environment before printing this e-mail 
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R'ehob, (ENERGY) 

From: 

Sent: 
To: 
Cc: 

MacNaughton, Catherine (JUS) 
Wednesday, November 16, 2011 2:07 PM 
Rehob, James (ENERGY) 
Partington, Tara (JUS); Perun, Halyna N. (ENERGY) 
RE: Greenfield Presser 

Attachments: WS_BinaryComparison_gov2011.046 (Greenfield South Power Project).e01-gov2011.045 
(Greenfield South Power Project).e02PW.cloc; gov2011.045 (Greenfield South Power 
Project).e02 PW.doc 

Hi 

Attached is draft 2 which has some changes from draft 1, but the changes are based on our guesses of what you 
want to consider including and some fine tuning on the language I threw together quickly for draft 1. I cannot go any 

on what your Ministry, MAG and Finance want. All we do is the drafting and trans Ia 
Without content instructions, we can't do anything further for you. We have no info on details needed for the 

or how it will be paid or when, etc. We don't know what is to be removed from the site and how the site 
is to be left. We have no info on what if anything will be included relating to whether or not to assist the Corporation 
once it is in breach of all of its contracts for the construction and open to being sued. I am sure there may be other 
issues to be covered but I don't know what thev are or what you need the bill to do. 

thanks 

Catherine Macnaughton 
Legislative Counsel 
Office of Legislative Counsel 
3600-99 Wellesley Street West 

Ontario M7A 1A2 
phone: (416) 326-2787 
fax: (415) 325-2806 
email: catherine.macnaughton@ontario.ca -----Original Message-----

From: Rehob, James 
Sent: November 16, 201113:31 
To: MacNaughton, Catherine 
Cc: Partington, Tara 
Subiect: FW: Greenfield Presser 

Privileged & Confidential Advice I Solicitor & Client Priv'lleged 

November 16, 2011 

Catherine and Tara- Just checking in: This was just received- it appears the construction is still proceeding and of 
course my Director had asked how the draft Bill is proceeding. Please let me know how things are going and if you 
require anything from me (beyond answers to the many good questions you posed in the initial 

For now, I'm continuing to work with the initial 

consideration into the next draft. 

and will transfer any updated 

1 

for your 



We are hoping to receiving clarity or at least some direction on two of the major issues soon, compensation and site 

(who to own, what level of remediation, etc.) as the DM is setting up a briefing with the MO in order to get guidance. 
Hence, I hope to be in a position to address at least some of your questions soon. 

Thanks · I'm at x.56676. 

James 

-----Original Message---·· 
From: Calwell, Carolyn (ENERGY) 
Sent: November 16, 201112:48 PM 
To: Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
Subject: FW: Greenfield Presser 

The attached gives us a good sense of the construction to date. 

Carolyn 

-----Original Message-----

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: November 16, 201112:41 PM 
To: @CAB-Issues 

Cc: McMichael, Rhonda (CAB); Calwell, Carolyn (ENERGY) 
Subject: Greenfield Presser 

-----Original Message---·· 

From: Cayley, Daniel (ENERGY) 

Sent: November 16, 201112:36 PM 

To: Botond, Erika (ENERGY); Dunn, Ryan (ENERGY); Kelt, Jennifer (ENERGY); Kovesfalvi, Sylvia (ENERGY); Morton, Robert 
(ENERGY); King, Ryan (ENERGY); Sharkawi, Rula (ENERGY); Nutter, George (ENERGY); Kulendran, Jesse (ENERGY) 
Subject: RE: Greenfield Presser 

Please see attached photo of the Greenfield South construction site. This was taken from the location where the presser 
was held. 

Daniel Cayley 

Issues and Media Offcier 

Communications Branch 

Ministries of Energy and Infrastructure 

Office: (416) 325-0781 

BB: (416) 347-4677 

da niel.cayley@ontario.ca 

P Please consider the environment before printing this e-mail 
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Bill 2011 

An Act to Terminate the Greenfield South Power Project in the City of Mississauga 
Her Majesty, by and with the advice and consent of the Legislative Assembly of the Province of 
Ontario, enacts as follows: 
Definition 

1. In this Act, 

"CoqJoration" means Greenfield South Power Corporation; ("d"FeH€-h5fl} 

servicing or the water mains 
p II t in? 1 <>h-e") 

'"'''f'F''"'"·'t·W'ffi''''·'\TM'-" 
the Corporation sfl!!!~x:~lPii 

sne0!1~iJiiiil (do we indude related 

"site" means the real property that is pati of Lot 3,Concession 1 in the City ofMississauga 
known municipally as 2315 Loreland Avenue; ("French") -is this an accurate description 
ofthe land? (taken from the cert. of approval) 

II 

Are there any other structures/improvements to the land nnrelated to the pro,iect or any 
part of the construction for the project that will be allowed to remain on it? 'Was the land 
serviced before the project or as part of the project? The new water mains on the street? 
Are they in? Do they stay or are they to be taken out? Do we include them as part of the 
"project"? Is there anything else that is not on the actual site but should be included in the 
description of the project? 



ll 

~on<:11vutnhr rc ren1cdiation 
etc. 

L 

f1"alltifrricT.>cfeH-:fi;u:;ilitf(J.9 iny'et? Wf[Oowrfs-the-ni}) may need to indicate just what you 
want removed Need lll.IIR'IIt,rJ:e 

4·i;&;~,l. 

project to somewhere else or wiT/that 



How do you want the above described. Need to "muleveloping" and 
remediating the If you want to legislate a 
detailed list of things to be done, it can be made a schedule to the Act. 50-D~
i'C-.I"ereH£-e-t&-any-efisting-legisffitiolt-goyeJ'tling-'l'emediation-?c 

Exception 
(3) Nothing in this section prohibits the Corporation or any other person from taking such 

reasonable action as m~ybenecessary to prevent tl1~ft of ?1·d~J~a15e}?Property 6ofmd61 Q~ to 
prevent 62Sfrfety-fislttHn-OOflfleetiefl--\v-ith--t!Je-pFOject--Me6JIDJ~n~:l;1Th(.R:~££gJ~~g'J] the site. (Don't 
want to stop them from taking any necessary action to keep the site safe and prevent loss 
or inJury.) 

Revocation of approvals relating to the project 
r·rr • • 7J;;.n4~f (1) The followmg are revoked: 

lll 



I. 

2 

of Approval Number 2023-7HUMVW issued December 10, 2008 under 
Environmental Protection Act to the Corporation in respect of 

2098-76NYD issued September 4, 2008 
2002 to l·h,o. l'-n.1·nrw.-:d·~ 



Same 

Gn1:ari~iliflfity94<-i+t-Fespet+t1f::_t+1e-j3Fejeet>95-er-the-:site-is-heFeby 
ex-tiRguts1refr.96j 

No cause of action arises after this Act comes into force against a person referred to in 

v 

( 1) in respect of the 1 o2J'trojeet-Bf-::th€-{Yite 1 03[1;!'~tt~r~ 
'9\2lfWJil if the cause of action would arise, in whole or in pmi, from anything 

that OCCUlTed after 1 o4Aj}Fi+-5,-W(&{flffitLtJ>f.cfffiihlgl'eCIUCRi-or-s1HlUid~-fhis-be 
~·:'.0:/n''-"'"l -"('''<-·.-\·we;·• -~''VC'>WW'"'·i'4 

eaFiim4)wslit~Rl:@Ji1J:I~~~~;~ti;~Q.Q,tlii and before this section comes into force. 

Enactment ofthis Act 
(3) 1o~Subjecttosec~on+,-M1osN~ cause of action mises against 

1 0,,~ff 11)Bfi'''ifflit'"5Jlli§~~Ti!ta:l$~f'41ilsubsecti on ( 1) and 1 ...... Y., .... JL .• ~ .. gJ;.Jl_ ~--·""''·'JJl. , 
payable by IJJa--pelWfl1 12<+eteHt:tl-+e--i·FHfctt15eetiBH--(+j>,~__
result of the enactment of any provision of this Act. 

Application 

person refeJTed to in 
-~ . . 

no compensatiOn IS 

as a direct or indirect 

(4) Without limiting the generality ofsubseetions (1), (2) and (3), those subsections apply to 
a cause of action in respect of any agreement, or in r~spe~t ~fany ;;epres~~tatio~ _or other 
conduct, that is related to the project,l4--t}rtfle--s#e,,,\~!1f~isH~£§~\'(ftly:qJ~~fi:!~ltY:il:lmiiW'~1J!~Y11~x~ 
l~'t~-~~;>;;giJ!t~t~#·~:f~fK'Q.')E: __ q]~§~~;@:§,lJ1QJ"''-'"'-'' ., __ ,w-.-~-----~-'·'-""'"' "'·'~'-·' ,,, .. -,--,_,,,_,,;,;-,,,,"',_ ... "'--'·--"·"---···~------ ·"·---<''"''"'''''''~)',\-""' :<---·.-.,,".'>· ".,, .•. ,,-<,·t·x--:·Y"'''-j,_,,"""J'i\'·>'"''·-:>:--:--'""-' 

Same 
(5) Without limiting the generality of subsections(!), (2) and (3), those subsections apply to 

a eause of action arising in contract, tmi, restitution, trust, fiduciary obligations or otherwise. 



II 

is extinguished by suuseu 

not 

section comes into 

(2) Subject to subsection 
subsection 

Vl 

be commenced or continued by any person against a 
subsection (1) in respect of a cause of action 
action that nursuant to subsection (2) or (3), 

subsection (6), that subsection 
or relief, including specific perform 

compensation or damages, or anv other wmPrlv 

lesser of, 

proceedings tcucc:u before or 

or not clone in accordance Act constitutes 
Expropriations Act or otherwise at 

expenses 

expenses 
OPA agreement?] 

of developing 



1.w~-=139(t) were incuned by the 
[ l4oseffirt{H:lllt{)J4 
[J42SeooiHl-dfttcel4JJ:) 

u"~" after April 12, 2005 and before 
'"'"'''''~'"''!'""''-,but not paid before 

and 

144fh-J4j'(i.JJ~were incurred for the purpOSe Of developing the nrniP0 L 

J4wihi49.Q.Jj $? (estimate of [iJiiexpenses incurred but not yet paid)ISFI 

t\Jiils,\1''·" amount of reasonable expenses incuned 1 «Rrtf\-he 
iHooFl'etl1 by the Corporation to 

VII 

amount of the reasonable expenses for legal fees and 
disbursementsincun_·ed ~~y 1u:i;J~rllield-&mth-Pewerl 62t.L\~ Corporation on or after 
[ H>Jseeond-dateiMR'!ii~mJ!~jz~~~l}H1L in respect oflegal services provided in 
cmmection with ? [need language to describe legal fees for what] on or after that 
day and before this section comes into forcei6S'I(·6~~~Q 

16~nme 

169!f~!·~'wiir,re~9{!f!ifi~1i~!~!i~ 
(3) If the Crown 170in-Fight-ef.Gnt;;witracquires the site, the amount of the compensation 

!t?i;''- ':':,"/''''f~'-7::\~-'">'"'i"'C: 
payable under subsectim1 (1) lnffilntl-bem)il@!:JtiR!lrrd2:',l the amount 1 

Stffisection (2), Iess174if1~t.'~Q'1Jl!1i~~ the fair market ~-ii~g~~i~~~~;;i~; 
comes into forcem;-efl?s!lf the site 1 ~1 
ffiti'l'-~iliafi~or the value as vacant land before the 

,;g;·~··£i%\1 """~''~"''''''" 

Accounting 
(4) Subsection (1) 1s4-t1Bes-J10Htpptyl 



(5) 

fCVlewmg 

of the 1 ,,(;J-B,.\'l•HJC\-Figltt: 9•1~:il~':~!: 
management statf, auditors and accountants 

any accounting submitted under subsection (4). 

apply to 

Consolidated Revenue Fund any amount 
section. (pli:weluJid,er- need 



207~Q,~,~,~Q:tigoodwill or 2ospossihlecprot1ts 
(2o9&m~) For greater certainty, no compensation is 

subsection (1) for any loss of goodwill or w~essmle21 
(another placeholder in case you need itb sfl 

expenses 
(m921<>:Jc"Q) For greaterce~~i1;ty and subject to subsection bo-l-\b]Jl), a reference in this 

se~tio11t~ reasonable 222~;Q'~1~i~4~1exJ?ense~incuned for the purpose of developing the project 
2nNJ~[Jl)'~[Wff~includes reasonable22.1 ~~Q'§:!§Ii1J2~ expenses incurred for tl1at purpose for, 

(a) seeking to acquire and acquiring the site225-ft:n~th~elepment-'ef-the-j3FErje€t; 

(b) surveys, studies and testing; 

(c) engineering and design services; 

(e) 

brJmg) legal fees and disbursements relating to ... ; 

bsgn<;lJ) property taxes; and 

bolt2·11D seeking government 

IX 



X 

a reference in section to reasonablewl\~ 

2'i"'"*tletlOO;'i7 ,\}~9X~1i~ that exceeds the fair market value of 
expense was incurred; and 

(b) which the been 

arc needed 

on tile <lav it receives 

Act is the 



Greenfield South Power Pro,ject Act, 2011 

EXPLANATORY NOTE 

to follow 

CONFIDENTIAL 
gov20ll.046.e 

2-CEM 



(OLC 

!l.;:i-.,f'tinn 6 

means 

onf:.~tlnno;;:: a:re included) 

sec the E1£lams 

<P0h<m 7. 
2004 

Greenfield South Project 

1 

of 

the consent Legislative Assemhh the 

Power ("") 

ni<tPr of Energy; 

],Concession 1 
Avenue; {"PrPnrh'~ 

Mississauga 
:m accurate 

of 



11 

Are there any other structm·es/improvements to the land unrelated to the project or any 
part ofthe construction fm· the project that will be allowed to remain on it? Was the land 
serviced before the project or as part ofthe project? The new water mains on the street? 
Are they in? Do they stay or are they to be taken out? Do we include them as part of the 
"project"? Is there anything else that is not on the actual site but should be included in the 
description of the project? 

I<o1· the moment, I have differentiated between the real property ami the project on it in 
case you need to tall( about each separately re remediation of the site, stopping the project, 
etc . 

. Prohibition on continuing development ofthe project 
2. ( 1) If development of the project on the site bas not stopped on or before the day this 

section comes into force, the Corporation shall stop construction and all other activities relating 
to the development of the project and the site, and the CoqJoration shall do the following within 
the time specified by the Minister in a manner that complies with all applicable laws: 

!. The Corporation shall clear the site of, 

1. all buildings, stmctures, machinery and fixtures erected or placed upon, in, 
over or under the land, or affixed to the land 1, and fom1ing part of or to be 
used in connection with the project, and 

n. all machinery, equipment and other personal property on the site used in 
connection with the development of the project or the site or to be used for or 
in connection with the generation, distribution or transmission of electricity. 

2 The Corporation shall clear the site of all debris or refuse and leave the site in a 
graded and levelled condition2 

(What happened to the new water mains MOE approved? Are they in? Do they stay? may 
need to indicate just what you want removed. Need language for this. 

3. The Corporation shall ... remediation of the site? Any dangerous substances on site 
yet? (eg.ji1el oil, sulphuric acid, sodium hydroxide) 

4. The Cmvoration shall... relocation of the project to somovhere else or will that be 
handled outside the Act? 

1 Subsection 10 (l) of the Assessment Act. 
2 l 5.2 (2) Building Code Act. 



made a schedule 

carry on any construction or other activity on the site relating to the 
despite any contract with the Corporation or witl1 another person 

development or onProtinn 

'\.1VfH"'lrina QH site to stop 

reasonable action as 
lninru to nE:rson::: 

section prohibits the Corporation or any other person fi·om taking such 
be necessary to prevent theft of or damage to property or to prevent 

necessary action to 

Nomwm 

the Nnm:; 

L 

Corporation witl1 paragraph 1, 2, 3 or 4 of 
Minister, the Minister or his or her agents may 

. reasonable 
Corporation failed to caHv out. 

out some or ali of the 

Mm1ster nor a person acting on the Minister's uemtu 

'orporation or any other person by reason of anything clone by or on 
reasonable exercise ofthe Minister's powers under subsection ( l ). 

to 
of 

amount payable to the Corporation under section 7 the 

project 

subsection ( 1) taken by or at the expense of 

pproval Number 2023-7HUMVW issued December 10, 2008 under 
Environmental Protection Act to the Corporation in respect of the 

3 15.4 of Building Code Act. 



2 Amended Certificate of Approval Number 2098-76NYD issued September 4, 2008 
under Part V of the Safe Drinking Water Act, 2002 to the Corporation. 

3. Any approval, pennission or authorization granted in COJU1ection with the project or 
the site by the Corporation of tl1e City of Mississauga, including any development 
plan and building permit 

IV 

Building permit issued by the City? Was the development plan approved for the site yet 
and the land conveyed to the City for conservation purposes? (zoning and OP designation 
were already OK for proJect per screening report) 

Termination of agreement 
5. The agreement dated as of April 12, 2005 and amended and restated as of March 16, 2009 

between the Corporation and Ontario Power Authority relating to the project is terminated as of 
November?, 201 L 

Extinguishment of causes of action 
6. (1) Any cause of action that exists on the day this section comes into force against any of 

the following in respect of the project, the site or any agreement or arrangement relating to the 
project, the site or any electricity that would have been generated by the Corporation if the 
project had been constructed and operated by the Corporation is hereby extinguished: 

1. The Crown. 

2. A person who is a member or former member of the Executive CounciL 

3. A person who is an employee, agent, fonner employee or former agent oftl1e Crown. 

4. The Ontario Power Authority. 

5. A person who is an employee, agent, former employee or fonner agent of the Ontario 
Power Authority. 

Do you want a provision that lets the Corporation out of its contracts if the Corp pays the 
contractors, etc. for work to date? The Corporation will be in breach ofthe contracts that 
were not completed. This will have a trickle-down effect to subcontractors, etc. as there 
could be a string of breached contracts if work stops part way through. How do you 
prevent everyone from suing everyone else - we don't know who the contractors, 
subcontractors, trades, etc. are and how do you ensure everyone down the line gets paid 
for work to date? 

Same 
(2) No cause of action arises after this Act comes into force against a person refened to in 

any of paragraphs 1 to 5 of subsection (1) in respect of the matters described in that subsection if 



cause of 
12, 20044 

(5) 

Same 

or m part, from anything that occurred 
force. 

against a person referred to 
subject to section 7, no compensation is 
the enactment of any provision of 

of subsections ( 1 ), (2) 
agreement, or in respect of 

v 

September 

as a rilrPr-1 

to 

generated 
Corporation. 

generality 
contract, restitution, 

commencecl or 
to 5 of subsection (l) 

pursuant to 

to 

against a 
action 

(2) or(3), 

subsection (6), that subsection applies to an action or 
including specific performance 

nages, or any other remedv or relief. 

(8) Subsection (6) applies to actwns 
comes into force. 

other proceedings commenced before or after this 

an expropriation 

'
1 Date of issue 

or not clone in accordance with this Act constitutes 
the purposes of the Expropriations Act or otherwise at 

rcomnensation to this 

RFP for clean energy -per J. Rehob 



Amount 
(2) Subject to subsection 3 (3), the amount of the compensation payable to the C01110ration 

under subsection (l) is ti1e amount calculated using the formula, 

(A+ B + C +D)- E 

in which, 

"A" is the amount of the reasonable costs and expenses incurred and paid by the 
Corporation after April 12,2005 [date of original OPA agreement?] and before 
[November ? , 2011] for the pmvose of developing the project and the site, 

"B" is the lesser of, 

(a) the reasonable costs and expenses ti1at, 

(i) were incurred by the Corporation after April 12, 2005 and before 
[November ? , 2011], but not paid before [November?, 2011], and 

Vl 

(ii) were incurred for the pmvose of developing the project and the site, 
and 

(b) $? (estimate of costs and expenses incurred but not yet paid), 

"C" is the amount of reasonable expenses incurred and paid by ti1e Cmvor<Jt;on to comply 
with subsection2 (!), (probably are only expenses and no capital costs) 

"D" is the amount of the reasonable expenses for legal fees and disbursements incuned bv 
the Corporation on or after [November ? ,2011], in respect oflegal services provided 
in connection with? [need language to describe legal fees for what] on or after that 
day and before this section comes into force, and 

"E" is the amount, if any, by which the compensation is reduced under subsection (3). 

If Crown acquires the site 
(3) If the Crown acquires the site, ti1e amount of the compensation payable under subsection 

( 1) is reduced by the amount that would be the fair market value of the site on the day this 
section comes into force ifthe site were vacant land? or as improved by the pmject? or the 
value as vacant land before the project started or after the Corporation does everything to 
restore the land to vacant land? - let me know how the land is to be valued. 

Accounting 
(4) Subsection (1), 



respect to costs and expenses defined 
were incurred and paid on or before the section comes 

not later than 120 days after 
'mnnr~tinn submits to the Minister of Finance a 

force, 
accounting of the costs and 

m'"1uding receipts for payment; 

does not apply 
the 

Minister 

accounting of 
for site dearimz 

expenses, 

easoname access to 

be 

auditing 
subsection ( 4). 

of Justice 

somewhere 

to the Superior Court of 
is in dispute. 

compensation payable by Crown to Corporation 

usnc,-; to determine 

paid as 

[ _ After receiving proof satisfactory to the Minister of Finance that a cost or expense 
, "C" or "D" of subsection (2) was incurred and has been paid by the 

Corporation, the Minister of Finance may pay to the Comoration an amount equal to 
amount 

2. After receiving proof satisfactory to the Minister of Finance that a cost or expense 
clause (a) of"B" of subsection (2) was incurred and has been paid by the 

Minister of Finance may pay to the Corporation an amount enual to 

1. me amount or me cost or expense, 

any, 
exceeds 

the amount set out 
sum of all amounts previously 

of 



-Vlll 

Corporation in respect of costs and expenses defined in clause (a) of"B" in 
subsection (2). 

Loss of goodwill or profits 
(9) For greater certainty, no compensation is payable to the Corporation nuder subsection 

(1) tor any loss of goodwill or any loss of profits from the project or site. (another placeholder 
in case you need it)5 

Reasonable costs and expenses 
(1 0) For greater certainty and subject to subsection (11 ), a reference in this section to 

reasonable costs and expenses incurred for the purpose of developing the project and the site 
includes reasonable costs and expenses incurred for that purpose for, 

(a) seeking to acquire and acquiring the site; 

(b) surveys, studies and testing; 

(c) engineering and design services; 

(d) buildings, stTUctures, machinery and fixtures erected or placed upon, in, over or under 
the land, or affixed to the land6

, and fonning part of or to be used in connection with 
the project; 

(e) machinery and equipment to be used for or in connection with the generation, 
distribution or transmission of electricity, minus the net salvage value of the 
machinery and equipment as of the clay this section comes into force; (ic. less 
whatever the Corporation can get for the machinery and equipment 011 sale or 
return to manufacturer or sale as scrap, etc. - not sure I luwe expressed it 
correctly.) 

(f) terminating contracts for the development of the project and acquisition of ... ? and 
related improvements to real property? - i.e. how much to pt·event the 
Corporation from being sued for breach of contract. 

(g) legal fees and disbursements relating to. __ ; 

(h) property taxes; and 

(i) seeking govemment approvals and permits. 

5 If you are requiring the Corp to pay the contractors, etc, the contractors and subcontractors will be paid the price for work to 

date which may well include a profit margin 
6 Subsection l 0 (J) of the Assessment Act. 



(a) 

o-rP:nlPr certai 

not 

does not 

a reference "'rtion to reasonable 

any amount that exceeds the 
cost or expense was 

market value 
and 

Corporation has 

are !J<>·Nl"cl 

Oil it receiv,es AsseJJt. 

is 

expenses, 

property, goods 

by 
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From: Calwell, Carolyn (ENERGY) 

Sent: 
To: 

November 17, 2011 10:07 AM 

Rehob, James (ENERGY) 

FW: Draft Agreement 

Attachments: DRAFT Construction Stoppage and Settlement Agreement.docx 

fyi- I'm looking at now. It may inform the legislation. 

Carolyn 

from: Michael Lyle 
Sent: November 
To: Carolyn (ENERGY) 

This was sent to Greenfield late this afternoon. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Requlatorv Affairs 
Ontario P~wer Autl 
120 Adela de Street West, Suite 1600 
Toronto, ntario, MSH 1T'I 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: m ichael.lylelalpowerauthority.on .ca 

This e-mail message and any files transmitted wl!h it are intended only for !he named reciplent{s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not !he intended redpienl(s), any d"1sseminat"lon, distribution or copying of this e-mail message or 
nny files transmitted with it is strictly prohibited. Jf you have received tt1is message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

This e-mai! message and any fl!es transmitted with it are intended only for the named recipient(s) above and may contain information that ls 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended reclpient(s), any dissemination, 
distribution or copying of th"1s e-maU message or any files transmitted w"1th it is strictly prohibited. If you have received this message "1n error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

l 
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CONSTRUCTION STOPPAGE AND SETTLEMENT AGREEMENT 

as 
2009 (the 

on 

agreement 

Agreement (the "Agreement") is 
(the "Effective Date") between Greenfield South 

castcm Power arc each reterred to 

executed a Clean Energy Supply Contract 
amended and restated as of the !6'h clav of 

m response to 
GOVC111111Cllt ('.0111111' 

Greenfield agreed to 
Agreement; 

on the 

consideration of the mutual agreements set forth herein 
valuable consideration, the receipt and sufficiency of which are lwrnh" 

to be legallv bound, the Parties agree as follow' 

ARTICLE 1 

cap!lal!zeo tcm1s shall have 

the 
Ontario arc not 

this 
execution, including all new infonnation dedved at any 

infonnation, bnt excluding: (i) publicly-available infonnat 
or its Representatives in a manner not permitted 

"ready known to the Receiving Party prior to being ""·"'"1 

infonmttion disclosed to the Receiving 
Representatives, if such source is not 

disclosnre to the Receiving Party; 

a source 
to any 

(iv) 
infonnation that is indcpenclentlv 1PrP-ivinn Party. 

dr•.ld"'ttw" n1eans any Person engaged to nPrfonT on Facility. 

LHfAL 1:220779395 
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:mliml" means, with respect to any Person at any time, (i) holding, whether 

Or ()TUllPl·C:: 

solely as the 
or ownerslup mtcrests of that Person carrying votes 

to elect or appoint fifty percent (50%) or more of the individuals who arc 
<JmPnri,irm or management of that Person, or (ii) the exercise of de .facto 

or indirect and whether through the ownership of securities 

bonds or debentures or other indebtedness, 
Facility, which include a charge, 

suDJcasc, deed of tmst or similm 

gas 
veuue, fv1ississauga, 

n1eans 

tl1e 

is the Party providing or 
may be the OPA, Greenfield or Eastern Power, as 

cycle generating fucility being constructed at 
2A6, commonly known as Greenfield 

the Queen in right of 

federal, provincial, or govemment, pa 
agency, tnl1unat, commJssJon, or depar J11ent of 

regulation or p<:.u:uwueuL or legislature, or any court or other 
h8vinrr inrisrlir.tion in the relevant circumstances, the Independent 

Safety Authority, and any 
but excluding ll •e "-"~-' 

nnJc>rin Energy Board, the 
Governmental 

limited 
proprietorship, 

compa·ry or 

directors, officers, employees, 
contractors and agents 

include the Government of Ontario anct any 
their respective directors, 

legal advisors), contractors 

or Parties receiving 

owned or 
officers, employees, 

Lcrulml·" has to term ARCES 

LEGAL_ I :22(i77~iS'_l_5 
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"Secured Lemler's greemcnt" has the meaning given to tem1 in the ARCES 

location of of the 

means any Person engaged to supply any 
comnnnenls or annaratus for the 

1.2 

The 

1A 

In 
the 

1.5 

be 

1 

Gender and 

Agreement, 

l.H!A L_l :221l779W!.5 

are to form 

or to the Facility and the 
foregoing, 

of Agreement: 

Approval number 2023-7!-lUMVW 
.1CP11CP EG-2009-0023 

Agreement are for convenience of reference 
ntemretation of this Agreement 

and not 

requires, words impmiing 
gender include all genders. 

amounts in Agreement are srmeo, 

entire agreement between 
are no warranties, conditions, or representations \ll1Cllldmg any 

are no agreements in connection with the subject matter 
set torth or referred to in this Agreement No reliance is 

advice or asseriion of fact made by a Party to 
employees or agents, to 

employees or agents, except to the extent 
1nuuueu as a tenn of 

Party to this 
same has 





1 

H UJ~l11!Pl' 

1,8 

1.9 

111ean1ng, annlicatlnr 

1 

- 4 -

Agreement, no amendm 
unJcss executed 

shall 
nrnvi,ion of this Agreement constitnt" 

respect to, any subsequent 

governed by and construed in accordance with 
applicable therein. 

provtston ot tl11s Agreement or its 

nor 
or operate as 

unless otherwise 

of the Province 

legal 
. m the 

shall not 
or Greenfield 

or 
>hibited or unen forceablc, the provision shall, as '' 

the extent of the restriction. prohibition or unenforceabi 

l.U of'-·"'""''!" 

of 

LEGAL_ i :~20779!\9_5 

pumtive, exemplary or consequential damages, 
property or claims of customers or contractors 

ARTICLE2 
COVENANTS 

any part 
related to the 

be 





(b) 

(c) 

LHJAL_I :21077'n'J.S 

to the Site during 
sha11 not t ... ..,,~,,.; 1 

- 5 -

machinery, 
tenn 

components or 
Agreement. 

· J-nrh-inP<=-' to Site. 

tllstancling Section 2.1 (a), Greenfield 
1aintain safety and securitv of the Site 

coverage 

cause a contractor to 
standards to which 
Effective Date, (ii) 

and Safety Act 
Section 2.10 

the Effective 

/1ct 
revoked 

Greenfield shall request Electricity Generation Licence EG
as Exhibit D) he cancel!ecl 

h1tnrin Energy Board 

both cases, to tl1e extent permitted, Greentlelcl shall request that consideration 
mmlication or request be expedited. 

reapply lbr an electricity m•nProf 
conmliance annroval for the Facility or 

a detmlecl invoice from Greenfip. 
out-of-pocket costs (i) incurred 

complying with its obligations set out in Section l(a) 
' intenrrrd by Greenfield for the construction 

becoming due on or after the Effective 
are not the suhject of an advance or a draw on any Credit 

acknowledge 
security for the periormonrr 

2.2(a) in an amount equal to $[411] 
~neeo;lnn Costs Secm·ity"). If the OPA 

Section 2.2(a), 
amount fi·mn the Cessation 

OP A with ten (1 0) Busineso 
on the Cessation Costs Security and at 

outstanding. 

Days' 

Agreement, 
set 
A 

end of such notice nPriml 





Superior Court, 
C49598, and 

- 6 -

to 
Power 

l~.n,tPm Pnwer shall forthwitll 
following proceedings on a without cost 

No. 98-CV -152604, (ii) in the Court of A nnPcl 

(i) in the Ontario 
Ontmio, Docket 

No. RE7280/96. Court of Justice (General 

any provrsron 
ami the OPA under the ARCES 

Agreement, except as otherwise set out 
that the ARCES Contract continues 

consent of any Secured Lenders to the 
and Greenfield. Greenfield and the 

to 

Upon the OPA's request Greenfield agrees to execute 
rlal;Hcw or 

LFGA L_l :~2077<_lh'J.5 

or delivered 

Facilities and Secured 
to the Secured 

any 
Facilities 

Lender's Sccu·
OPA's request, to do 

or cause to be done, executed or 
consents, assurances and things 





Good 

an 

3.2 

LFCiAL. l:221J779R'I.5 
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notices 
Representatives 

be rcsponsibl 

fonn of 
anew 

exceot as 

complying 
Receiving 

appear on the 

ils obligations 
Receiving 
Receiving 

Confidential 
Artirl0 3 by anv of 

of 
any hrP~lr.h 

cnurt order, 

Representatives are requested or required to disclose any 
Prc;iving Party shall promptly notify the Disclosing Party of 

Disclosinl! Party may seek an appropriate protective 
absence of a protective order or the receipt 

Representatives are compelled to disclose 
the Receiving Party and its Representatives may disclose 

compelling disclosure as is requirPd 
Receiving Party is legally compelled 

Receiving Party and its Representative' 
co-operation with legal counsel tor the Disclosing Party) 

Information is confidential and subject to non-disclosure on tcnns and 
this Agreement and, if possible, shall obtain 

use such Confidential Information subject to those 
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Disclosing Party, 
or electronic format 

by 

by the 
rellm1NI to the Disclosing 

frwm~t will 

Freedom of Information 
applies to and govems 

opnrfls") and may, 
Greenfield and 

it previously provided to the 
continues to possess such FIPP A Records in 

request. If Greenfield or Eastern Power, as 

discussions, 
Representatives 

nrevml over any mconsrsten 

whether Confidential 

projects or potential opporhmi 
wruJuuL prejudice and privileged. 

being drscussed 

Section 3.5(a), nothing in this Agreement 
OPA from communicating with one 

basis at any point in time by designating its communication 
prejudice" communication, provided 

does not include or refer, 
privileged 





(a) 

5.1 

(a) 

LEGt\i._l :22077989.5 
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of this Agreement, 
Section 4.1 (a): 

ARCES 
commence 

promptly return any 
Costs Security to the OPA; 

to 

notices nf'-rt-n-inin to shall 
as lUUU\V 

60 days, 
60 days 

exercised in accordance 

be 

of 

addressed 

to Greenfield: Greenfield South Power rrwnrm1linn 

to: 

Tnmntn Ontario M8V 3Y3 

Facsimile: 
Greg Vogt, 

16) 234-8336 

2500 
M5J 2T7 

DeVuono 
304-3755 





(b) 

~ 

LEGAL_ I ;2:20779!\9.5 

to Eastern Prn_-:uP.1 .. 

to: 

to 

- l 0 -

'nmntn Ontario M8V 3Y3 

Attention: Greg Vogt, 

181 Bay Street, 
Toronto, 

16) 234-8336 

2500 
MSJ 2T7 

DeVuono 
304-3755 

ilichael Lyle, 
( 416) 969-6071 

Party may, by written notice to 
notices arc to be sent. 

other J'arues address to 

Notices 
shall 

be or 
considered to have been 

to 5:00 _ 
following Business Day, 

shall be sent 

ARTICLE 6 

Agreement 
affected Party or 

(1 0) Business Days 
senior executive (Senior 

telephone 
be 
JS 
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between the Parties as to their rights under this Agreement cleciclecl 
pursuant to this Section 6.2, provided, however, that the Parties have 

a Senior Conference pursuant to Section 6.1. Any dispute to be decided 
Section 6.2 will be decided by a single arbitrator :mnointec1 

fiflPF:n (15) days 
of the Parties 

ARTICLE7 

be 
the Judicial District of 

(a) If the OP A t11ils to perform any material covenant or 

(b) 

·emecliecl within ti vc 

failure from Greenfield, such 
"Buyer Event of Default" under the ARCES Contract and 
to exercise any remedies thereunder in connection with such default. 

Agreement 

to 

to perform any material covenant or obligation set 
is not remedied within five (5) Business 

from the OF A, such failure 
ARCES Contract 

I.EGAL __ l :2:0779Wl_5 





7.4 

nspection of 

sncctinn Not ur .. ;.,., .. ". 

to inspect 

a Hn11VPT 
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of this Agreement 
1ttPmnt to draw on the Cessation Costs Security not 

or potenti 

to the OP A, and that the injury to 
Greenfield 

provisions of 

the purpose 

any 
whether to exercise its rights set 

OPA may usc its own employees 
those employees are bound by 

3. Alternatively, the OPA mav at its own 

at 
at any time after execution of this 

Site and every part thereof during regular business 

Site by or on oemu1 OPA 
tcnns of 

to fumish the 
the pmvose of 

be a representation that 
this Agreement and laws and re,gcJlatior 

7.4, or to exercise its 
0 onstitute a warver OPA hPri"lm 

by a notice of a 
such default, nor 





constitute an 
Agreement. 

7.9 
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there been or be compliance GreenJleld 

statement or announcement regarding the existence or contents 
the OPA, the prior written consent ofGreenfleld, and 

written consent of the OPA. Notwithstanding 
execution of this Agreement, 

to make a public announcement that an agreement has been 
GrPPnfic·1d which movides for li) the nermanent cessation of 

Aj:,'reemcnt shall not confer 
respective successors and pennitted assigns, 

Agreement. This Agreement 
binding upon and shall enure to the benefl t of 

permitted assigns. 

venturers, 

other 

Agreement nor any of the rights, interests or obligations under 
may be assigned by either GreenJleld or Eastern Power, without 

consent of the OP A, which consent shall not be 
to Section 7.9(b), neither 

obligations under this Agreement 
consent Jreenfi• 

tight to 

nor 
may be assit,'ned 

which consent not be 

obligations hereunder without the consent of Greenfield or casten 
corporation owned or Controlled by the 

assumes all of the obligations and liability of the 
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this Agreement and agrees to 
stead of the OP A, provided 

by the terms and enmliiinns 

relieved 

The v lOJU!!o of Section 2.1, e 3, Section 4.1 (b) 6, survive 
term. 

1 

contents 

rs of essence 

Each 

L !'GA t. __ J :22077'!R').5 

by JiJcsimile or clfedmni 

uu6 uwuy executed copy of this Agreement. 

to on written request 
dP.liver or cause to done. executed or 

order to as may t1e rcqlllrect, actmg reasonabl:·, 
carry out the terms of this Agreement. 
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authonzed remescntatives as above. 

By: 

Gregory M. Vogt Nnmw Colin 

Title: President Chief Executive Officer 

I have authoritv to bind the comoration 1 to the ('/lrnnr:l 

By: -----:~::-::;------
Vogt 

I to 

Ll'G:\! .. _1 :220779W).5 





AMOUNT: 

PLACE: 

l. A certi 

2. 

OF 

• 

• 
• 

EXlUR!TA 

issuing 

1rrevocable ;:)Wnoo of 

of 

is 
Stoppage 

Applicant, and ihr>t·p-ff-..rp 

the amount of the 

true copy of a letter sent 
to 416-969-607 l 

OF 

111 T nrnnto ()nt:wi n 

tufion listed 

of 
1600, Toronto ON M5H 1 

on this Credit, 
courier receipt evidencing 

ten (l 0) business days 

"Drawn under irrevocable Standby Letter of Credit 
dated [insert ,!~t0l" 

1ssueu in connection with the Construction Stoppage ettJement Agreement 
nvPmh.cr 2011 between the Beneficimy 
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