
Step Plan for Potential Acquisition of the Assets 
Greenfield South Power Corporation ("Greenfield") 

1. Approach OPG to determine if OPG willing to enter into a joint venture ("NewCo") with 
Eastern Power (a parent company of Greenfield) to develop a new facility (on an OPG site) with 
a capacity greater than 300 MW (perhaps 500 MW to 600 MW) ("New Facility''). Newco would 
be owned and controiied 50/50 by OPG and Eastern Power. 

2. OPA would provide OPG with funds to capitalize NewCo. A partnership/joint venture 
agreement wiii be entered into with OPG and Eastern Power to govern the relationship (the 
unpaid Equity Sunlc Costs of Eastern to be addressed in tlus agreement). The OP A, OPG and 
Eastern Power would enter into an implementation agreement ("IA'') to negotiate tl1e commercial 
and financial details of the New Facility for a period of [60-90] days.· 

3. NewCo would malce a bid to acquire the assets of Greenfield in CCAA proceeding
NewCo would agree to assume ail trade debt and existing equipment supply contracts (for 
Relocated Equipment to be used for the new facility (including tl1e GE contract for the gas 
turbine)) of Greenfield under fue bid and pay fair market value for Greenfield's assets. The debt 
of EIG would not be assumed. If agreement is reached under tl1e IA for a New Facility, fue 
costs incurred by NewCo in talcing out fue claims of Greenfield and fue unpaid Equity Sunlc 
Costs of Eastern would be factored into the NRR or capacity payment under fue CES Contract 
for the New Facility. If there is no agreement on tl1e New Facility, fue OP A would indemrufY 
OPG for its capitalization of NewCo and would agree to pay fue balance of fue unpaid Equity 
Sunk Costs to Eastern Power. 

4. Financing would need to be made available to Greenfield in its CCAA proceedings. The 
lender entity (i.e., OPG) would need to be identified. 

5. Osler and McMiiian to identifY a licensed finn to act as tl1e purported monitor and its 
counsel of Greenfield in its CCAA proceeding (fue "Monitor"). Greenfield files for protection 
under tl1e CCAA with bid in hand from N ewCo - able to tell court tl1at it is a going concern 
outcome and preservation of jobs; supply chain etc- easier to manage CCAA process. 

6. Sales process for tl1e assets of Greenfield would need to occur under CCAA (30 to 60 day 
process). 

7. If NewCo wins, fue assets of Greenfield would be transferred to NewCo by court order 
free oftl1e claims ofEIG. 

[NTD: We have not yet resolved what should happen with the OPA indemnity in favour of 
Greenfield South relating to Secured Lender claims proven in court and whether ·the 
Certificate of Air would be released by Greenfield as part of this process. This requit·es 
further discussion with Greenfield's counsel.] 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
December 22, 2011 5:49 PM 
Rehab, James (ENERGY) 
FW: OPA Side letter 

Attachments: OPA Letter Agreement- fully signed 14Dec2011.pdf 

As discussed. 

Carolyn 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: December 22, 201111:12 AM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: OPA Side letter 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario P~wer Authority 
120 Adela de Street West, Suite 1600 
Toronto, ntario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient{s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named redpient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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ONTARIO (I" 
POWER AUTHORITY l! 

CONFIDENTIAL 

December 14, 2011 

Greenfield South Power Corporation 
2275 Lake Shore Blvd. West, Suite 401 
Toronto ON MBV 3Y3 

Attention: Gregory M. Vogt, President 

Dear Mr. Vogt: 

120 Ade\aide Street West 
Suite 1600 
Toronto, Ontario M5H 1T1 

T 416-967-7474 
F 416-907-1947 
www.powerauthority.on.ca 

Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South Power 
Corporation ("Greenfield South") and Ontario Power Authority ("OPA") dated as of April 12, 2005 
and amended and restated as of March 16, 2009 (the "Contract") 

The OPA and Greenfield South are continuing to negotiate the terms of a "Facility Relocation and 
Settlement Agreement" between the OPA and Greenfield South (the draft dated November 25, 2011 and 
labelled "Osier Comments" being referred to herein as the "Draft FRSA"). Capitalized terms used but not 
defined in this letter agreement have the meanings given to them in the Draft FRSA. 

In order for Greenfield South and the OPA to facilitate the ongoing negotiation of the Draft FRSA, Greenfield 
South and the OPA have agreed to the following: 

1. Greenfield South and the OPA confirm that during the period between now and end of day on 
Friday, January 20, 2012, the obligations of the parties under the Contract continue to remain 
suspended and Greenfield South has agreed to continue to suspend all further work and activities in 
connection with the Facility (as defined in the Contract), other than anything that may be reasonably 
necessary in the circumstances to bring such work or activities to a conclusion and to maintain 
safety and security of the site. 

2. In consideration of the extension contemplated under paragraph 1, the OPA agrees to pay to 
Greenfield South on the date hereof concurrent with the execution of this letter agreement, by 
certified cheque or wire transfer, the amount of $35,000,000 on account of Equity Sunk Costs 
incurred by Eastern Power Limited ("Eastern"). Each of Greenfield South and Eastern represents 
and warrants to the OPA that at least $35,000,000 of the Equity Sunk Costs has been incurred by 
Eastern. Greenfield South hereby directs the OPA to pay such amount on account of Equity Sunk 
Costs directly to Eastern. Such amount paid by the OPA shall be deducted from the total amount 
otherwise owing or payable by the OPA in respect of Equity Sunk Costs incurred by Greenfield 
South and its affiliates. 



3. In order to permit negotiations in respect of the Relocated Facility contemplated by the Draft FRSA 
to proceed during the ongoing negotiation of the Draft FRSA, Eastern or one of its Affiliates shall be 
entitled to exercise the rights and benefits of Greenfield South under Section 2.5 of the Draft FRSA 
relating to the Relocated Facility in the place of Greenfield South, provided that such negotiations 
may involve the negotiation of a new clean energy supply contract for the Relocated Facility with 
Eastern or one of its Affiliates in lieu of an Amended ARCES which would be in substantially the 
same form as the Contract, with such amendments, modifications and other terms thereto provided 
for in the last sentence of Section 2.5 of the Draft FRSA. 

4. At the request and direction of Greenfield South, the OPA will make the payments for and on behalf 
of Greenfield South of the amounts currently owing to the suppliers of the Relocated Equipment and 
other suppliers to the Facility, set out on Schedule A attached hereto and in the amounts set out on 
Schedule A attached hereto, promptly following verification of such amounts by the Independent 
Engineer. · 

5. Each of Greenfield South and Eastern represents and warrants to the OPA that the chart attached . 
as Schedule B is a true and accurate representation of the direct and indirect equity interest holders 
of Greenfield South, and that no person holds ·any direct or indirect equity interests in either of 
Greenfield South or Eastern except as set out in Schedule B. 

This letter constitutes Confidentiallnfonmation (as such tenm is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 
Name: Colin Andersen 
Title: Chief Executive Officer 

Accepted and agreed on December .J..!i 2011 



SCHEDULE A 
PAYMENTS TO BE MADE FOR AND ON BEHALF OF GREENFIELD SOUTH 

Name Amount (CAD, 
except where 

otherwise stated) 
ABB INC. US$ 418,603.80 
ABB INC. (CANADA) GCB 44,300.00 
ACKLANDS GRAINGER 1,073.58 
ALBRECHT REINFORCING INC. 489,438.86 
ARGO LUMBER INC. 54,118.20 
ALL CANADA CRANE RENTAL CORP. 218,000.89 
ANIXTER CANADA INC. 4,314.06 
AMPOT PORTABLE TOILETS 9,268.33 
ALPS WELDING LIMITED 55,404.90 
BLAKE CASSELS GRAYDON LLP 104,079.19 
BRENNAN'S CRANE SERVICES LIMITED 14,394.62 
BELL CANADA 808.83 
BATTLEFIELD EQUIPMENT RENTALS 5,119.58 
BOB JEFFREYS 2,712.00 
BRADO PRECISION MACHINE & TOOL CO LTD. 56,269.20 
BRAMPTON PLATE & STRUCTURAL STEEL 107.35 
ROLLING INC. 
BON W. MUELLER 587.60 
CAMBRIDGE CONCRETE PUMPING . 8,869.68 
CONTROL COMPONENTS INC. US$ 41,000.00 
CEDAR INFRASTRUCTURE PRODUCTS INC. 7,881.52 
CANADA MAINTENANCE & SAFETY 1,639.22 
COMCO PIPE & SUPPLY COMPANY 861.93 
COOKSVILLE STEEL LIMITED 1,028,347.55 
D HELDMAN SURVEYING LTD. 34,013.00 
DUFFERIN CONCRETE 127,859.02 
DVC CONTRACTING 138,140.81 
EARL 0 NEIL ELECTRIC SUPPLY LIMITED 6,307.93 
EFCO CANADA CO. 9,105.29 
EMCO CORPORATION 24,728.62 
ELECTRICAL SAFETY AUTHORITY 4,260.10 
FORM & BUILD SUPPLY 1,259.00 
FRANCESCHINI BROS. AGGREGATES 245,185.91 
FACILITY SERVICES CORPORATION 762.75 
FEDERAL WIRELESS COMMUNICATIONS INC. 9,229.84 
GALVCAST MFG.INC. 124.30 
GENERAL ELECTRIC COMPANY US$ 6,215,868.31 
GE WATER & PROCESSTECHNOLOGIES US$ 72,350.80 
GUILLEVIN INTERNATIONAL 41,062.15 
GRANITE CONCRETE PUMPING 28,949.24 
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GRAZIER TRANSPORT LIMITED 508.50 
GLOBAL WASTE SERVICES INC. 2,442.38 
HD SUPPLY CANADA INC. 1,409.00 
H.E.L.P. SAFETY SERVICES 69,259.75 
HOWE GASTMEIER CHAPNIK LTD. 1,038.19 
HOUSE OF ELECTRICAL 3,630.06 
HOGAN LOVELLS US$ 14,676.00 
HOWELL PIPE & SUPPLY 20,767.49 
HY-TEC SECURITY INC. 339.00 
JOHN BROOKS COMPANY LIMITED 2,288.03 
KOBELCO COMPRESSORS AMERICA INC US$ 319,131.00 
LAFARGE CANADA INC 901.56 
LIVINGSTON 108.34 
LLOYD & PURCELL LTD 3,950.59 
LVM INC. 43,515.56 
McMILLAN LLP 10,11 D. 75 
MUNRO CONCRETE PRODUCTS L TO 30,599.76 
MEVA FORMWORK SYSTEMS INC. 203,512.74 
MISSISSAUGA HARDWARE CENTRE INC. 54,909.86 
MILLER MOBILE OFFICES 4,893.50 
MMVIINC.ELECTRIC SERVICE 2,260.00 
MATHESON VALVES 104,923.07 
NATIONAL CONCRETE ACCESSORIES 19,537.26 
NOOTER/ERIKSEN US$ 1,337,724.13 
NORAMCO 20,701.13 
NORTHWEST PIPE COMPANY 207,408.64 
PRIMARY POWER DESIGNS INC. 312,784.00 
PROCESS PIPE SUPPORT SYSTEMS INC. 3,671.78 
PRAXAIR DISTRIBUTION 31,875.43 
REPRODUX LIMITED 519.62 
RICHARDS WILCOX CUSTOM SYSTEMS CRANES 9,492.00 
RODAN ENERGY SOLUTIONS INC. 14,382.18 
SESCO DIVISION OF SONEPAR CANADA 1,983.85 
SKYWAY CANADA LTD. 1,107.40 
SAMUEL SON & CO LIMITED 8,586.25 
SUPER SAVE DISPOSAL (ONTARIO) INC. 96.05 
STEPHENSON'S RENTAL SERVICES 131,585.73 
STANTEC CONSULTING LTD. 8,179.12 
SULZER PUMPS US$ 32,085.22 
TEXCAN 33,374.68 
THOMAS F. DONOVAN US$ 4,516.36 
FASTENING HOUSE INC. 20,399.47 
TRADE MARK INDUSTRIAL INC. 132,085.99 
TRANS I TAINER TERMINALS 6,610.50 
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ULINE CANADA CORPORATION 615.64 
VINSON & ELKINS LLP US$ 21,282.93 
VAN NESS FELDMAN US$ 1,076.24 
VIRELEC LTD 52,629.19 
WESTLAKE INDUSTRIES INC. 303,468.92 
WILLIAMS SCOTSMAN 994.40 

13,140,357.20 
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SCHEDULES 
EQUITY INTEREST HOLDERS IN GREENFIELD SOUTH AND EASTERN 

Vogt Family 
(all common 

shares, except one 
common share 

which is held by 
Eastem) 

Green Honse Gas 
Corporation 

iOO% 

Greenfield South 
Holdco Corp.** 

100% 

Greenfield South 
Power Corporation 

~ 

/ 

Generic 
Engineering Ltd. 

100% 

Eastern Power 
Limited• 

(one common 
share) 

*Eastern Powe r Limited holds a 
romiSs6ry Note for 
issued by Greenfield 
Orporation which has 
o EIG. 

Subordinated P 
$5.905 million 
SOuU1 Power C 
been pledged t 

**.EIG holds warrants in Greenfield 
South Holdco Corp. representing up 
to 24.9% ofthe equity intere5t5 in 
Greenfield South Holdco Corp. 



Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
December 22, 2011 5:57 PM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 
Greenfield 

We have been advised by counsel for the major secured lender (EIG) that the Crown has been 
served as of yesterday with notice of proceedings against the Crown in this matter. 
This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Calwell, Carolyn (ENERGY) 
December 22, 2011 6:04PM 
Slater, Craig (JUS) 
Lung, Ken (JUS) 
FW: Greenfield 

Hi Craig - wondering if you have seen a PACA notice on the Mississauga Gas Plant? 

Carolyn 

-----Original Message-----
From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca] 
Sent: December 22, 2011 5:57 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

We have been advised by counsel for the major secured lender (EIG) that the Crown has been 
served as of yesterday with notice of proceedings against the Crown in this matter. 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
December 22, 2011 6:05 PM 
Kendik, James (JUS) 
FW: Greenfield 

Hi James - in Craig's absence. 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 6:04 PM 
To: Slater, Craig (JUS) 
Cc: Lung, Ken (JUS) 
Subject: FW: Greenfield 

Hi Craig - wondering if you have seen a PACA notice on the Mississauga Gas Plant? 

Carolyn 

-----Original Message-----
From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca] 
Sent: December 22, 2011 5:57 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

We have been advised by counsel for the major secured lender (EIG) that the Crown has been 
served as of yesterday with notice of proceedings against the Crown in this matter. 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is st1·ictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
December 22, 2011 6:06 PM 
'Michael Lyle' 
RE: Greenfield 

Thanks - I will try to try down. 

-----Original Message-----
From: Michael Lyle [mailto:Michael.Lyle@powerauthoritv.on.ca] 
Sent: December 22, 2011 5:57 PM 
To: Perun, Halyna N. {ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

We have been advised by counsel for the major secured lender (EIG) that the Crown has been 
served as of yesterday with notice of proceedings against the Crown in this matter. 
This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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Calwell, Carolyn {ENERGY) 

From: 
Sent: 
To: 
Subject: 

I will check. 

Kendik, James (JUS) 
December 22, 2011 6:09PM 
Calwell, Carolyn (ENERGY) 
Re: Greenfield 

James Kendik, Crown Counsel 
Deputy Director 

Crown Law Office-Civil 
McMurtry-Scott Building 
720 Bay Street, 8th Floor Toronto, ON 
M7A 2S9 
Tel: 
Blackberry: 

(416) 326-7246 Fax: 
(416) 524-9407 

----- Original Message ----
From: Calwell, Carolyn (ENERGY) 
To: Kendik, James (JUS) 
Sent: Thu Dec 22 18:04:47 2011 
Subject: FW: Greenfield 

Hi James - in Craig's absence. 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 6:04 PM 
To: Slater, Craig (JUS) 
Cc: Lung, Ken (JUS) 
Subject: FW: Greenfield 

(416) 326-4181 

Hi Craig - wondering if you have seen a PACA notice on the Mississauga Gas Plant? 

Carolyn 

-----Original Message-----
From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca] 
Sent: December 22, 2011 5:57 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

We have been advised by counsel for the major secured lender (EIG) that the Crown has been 
served as of yesterday with notice of proceedings against the Crown in this matter. 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

1 





Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Calwell, Carolyn (ENERGY) 
December 22, 2011 6:26 PM 
Lindsay, David (ENERGY); Jennings, Rick (ENERGY) 
Silva, Joseph (ENERGY) 
Greenfield 

Confidential/Solicitor-Client Privileged 

I just heard from the OPA that one of Greenfield's secured lenders filed a Proceedings 
Against the Crown notice yesterday. I am trying to track it down. If so, this is the first 
step in litigation, although a Statement of Claim must wait at least 60 days. 

Carolyn 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Collins, Jason R. (ENERGY) 
December 22, 2011 10:30 PM 
Calwell, Carolyn (ENERGY) 
Re: Greenfield 

Hi Carolyn - should this be flagged to Craig as well, if yes, should I send it over or would 
you? 

Thanks much, Jason 

----- Original Message ----
From: Calwell, Carolyn (ENERGY) 
To: Collins, Jason R. (ENERGY) 
Sent: Thu Dec 22 18:26:43 2011 
Subject: Fw: Greenfield 

In Joseph's absence. 

----- Original Message ----
From: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY); Jennings, Rick (ENERGY) 
Cc: Silva, Joseph (ENERGY) 
Sent: Thu Dec 22 18:25:53 2011 
Subject: Greenfield 

Confidential/Solicitor-Client Privileged 

I just heard from the OPA that one of Greenfield's secured lenders filed a Proceedings 
Against the Crown notice yesterday. I am trying to track it down. If so, this is the first 
step in litigation, although a Statement of Claim must wait at least 60 days. 

Carolyn 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Thanks Carolyn, 

Lindsay, David (ENERGY) 
December 23, 2011 5:17AM 
Calwell, Carolyn (ENERGY) 
Jennings, Rick (ENERGY) 
Re: Mississauga Gas Plant 

I did brief my colleagues in Finance and Cabinet office and everyone understood the basic concept of what the OPA was 
proposing (Based on my layman's explanation). 

All expressed a desire for appropriate legal due diligence by government lawyers. 

I will reach out to OPG to make sure we hear there version and that they are a willing partner in this arrangement. 

The Secretary of <;:;abinet did ask that I also touch base with the Attorney General to make sure he was in the loop. 

Let's keep on our toes on this one. 

David 

From: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Sent: Thu Dec ZZ 17:47:37 2011 
Subject: Mississauga Gas Plant 

Confidential/Solicitor-Client Privileged 

Deputy, 

Thank you for your message about the OPA's current proposal to resolve the Greenfield site. I followed up with Mike Lyle 
and my Finance and CLOG' colleagues and we are starting to think through the concept. Mike Lyle sent the attached 
description of the proposal. He described it as a work in progress. 

I understand that the OPA will meet with OPG in the first week of January. We will think about the proposal and 
alternatives (although apart from paying the break fee, I'm not sure there are many). We will also start to get our heads 
around CCAA proceedings. 

· Carolyn 

Carolyn Calwell 
Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s} to wham it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 

Lindsay, David (ENERGY) 
December 23, 2011 5:33AM 

To: 
Cc: 

Calwell, Carolyn (ENERGY); Jennings, Rick (ENERGY) 
Silva, Joseph (ENERGY) 

Subject: Re: Greenfield 

Thanks Carolyn. 

For the purposes of this file, our colleagues in Finance and the Ontario Finance Authority 
and appropriate folks in the AG and Cabinet office will want to be kept in the loop. 

I will probably have to re-institute the system of periodic conference calls to keep everyone 
informed. 

It doesn't sound like this development creates a sense of ·particular urgency over the 
Christmas Holiday but in the interests of 'no surprises' I guess we need to make sure finance 
and cabinet office are in the loop. Once you have a bit more understanding of what this is 
and any implications for our going forward strategy let me know. 

I'm not in the office, but on my Blackberry. 

Cheers 
David 

Original Message ----
From: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY}; Jennings, Rick (ENERGY) 
Cc: Silva, Joseph (ENERGY} 
Sent: Thu Dec 22 18:25:53 2011 
Subject: Greenfield 

Confidential/Solicitor-Client Privileged 

I just heard from the OPA that one of Greenfield's secured lenders filed a Proceedings 
Against the Crown notice yesterday. I am trying to track it down. If so, this is the first 
step in litigation, although a Statement of Claim must wait at least 60 days. 

Carolyn 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 

Calwell, Carolyn (ENERGY) 
December 23, 2011 7:42AM 

To: 
Cc: 

Lindsay, David (ENERGY); Jennings, Rick (ENERGY) 
Silva, Joseph (ENERGY) 

Subject: Re: Greenfield 

Understood. Will do. CLOC is tracking down the PACA notice. I should know at least a little 
more later this morning. 

Carolyn 

----- Original Message ----
From: Lindsay, David (ENERGY) 
To: Calwell, Carolyn (ENERGY); Jennings, Rick (ENERGY) 
Cc: Silva, Joseph (ENERGY) 
Sent: Fri Dec 23 05:33:06 2011 
Subject: Re: Greenfield 

Thanks Carolyn. 

For the purposes of this file, our colleagues in Finance and the Ontario Finance Authority 
and appropriate folks in the AG and Cabinet office will want to.be kept in the loop. 

I will probably have to re-institute the system of periodic conference calls to keep everyone 
informed. 

It doesn't sound like this development creates a sense of particular urgency over the 
Christmas Holiday but in the interests of 'no surprises' I guess we need to make sure finance 
and cabinet office are in the loop. Once you have a bit more understanding of what this is 
and any implications for our going forward strategy let me know. 

I'm not in the office, but on my Blackberry. 

Cheers 
David 

Original Message ----
From: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY); Jennings, Rick (ENERGY) 
Cc: Silva, Joseph (ENERGY) 
Sent: Thu Dec 22 18:25:53 2011 
Subject: Greenfield 

Confidential/Solicitor-Client Privileged 

I just heard from the OPA that one of Greenfield's secured lenders filed a Proceedings 
Against the Crown notice yesterday. I am trying to track it down. If so, this is the first 
step in litigation, although a Statement of Claim must wait at least 60 days. 

Carolyn 

1 





Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
December 23, 2011 9:21 AM 
Rehab, James (ENERGY) 
FW: Greenfield 

Fyi - CLOC is tracking down the PACA notice. When we get it, I will ask you to do a note 
that can go up to the MO. I would also ask you to call Shona C. and let her know about this. 
I've been in touch with James Kendik who is acting for Craig Slater (and copied Ken), but I'm 
not sure how things are filtering around. 

Carolyn 

-----Original Message----
From: Lindsay, David (ENERGY) 
Sent: December 23, 2011 5:33 AM 
To: Calwell, Carolyn (ENERGY); Jennings, Rick (ENERGY) 
Cc: Silva, Joseph (ENERGY) 
Subject: Re: Greenfield 

Thanks Carolyn. 

For the purposes of this file, our colleagues in Finance and the Ontario Finance Authority 
and appropriate folks in the AG and Cabinet office will want to be kept in the loop. 

I will probably have to re-institute the system of periodic. conference calls to keep everyone 
informed. 

It doesn't sound like this development creates a sense of particular urgency over the 
Christmas Holiday but in the interests of 'no surprises' I guess we need to make sure finance 
and cabinet office are in the loop. Once you have a bit more understanding of what this is 
and any implications for our going forward strategy let me know. 

I'm not in the office, but on my Blackberry. 

Cheers 
David 

Original Message ----
From: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY); Jennings, Rick (ENERGY) 
Cc: Silva, Joseph (ENERGY) 
Sent: Thu Dec 22 18:25:53 2011 
Subject: Greenfield 

Confidential/Solicitor-Client Privileged 

I just heard from the OPA that one of Greenfield'> secured lenders filed a Proceedings 
Against the Crown notice yesterday. I am trying to track it down. If so, this is the first 
step in litigation, although a Statement of Claim must wait at least 60 days. 

Carolyn 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Carolyn, 

Kendik, James (JUS) 
December 23, 2011 9:46AM 
Calwell, Carolyn (ENERGY) 
Das, Karthik (JUS) 
RE: Greenfield 

We received notice yesterday. I will ask my file intake clerk Karthik to send this to you 
asap. We are in the process of assigning counsel. 

Thanks very much, 
James 

James Kendik, Counsel 
Deputy Director 
Crown Law Office-Civil 
McMurtry-Scott Building 
720 Bay Street, 8th Floor Toronto, ON M7A 2S9 
Tel: (416) 326-7246 Fax: (416) 326-4181 
Blackberry: (416) 524-9407 
P Please consider the environment before printing this e-mail 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 6:05 PM 
To: Kendik, James (JUS) 
Subject: FW: Greenfield 

Hi James - in Craig's absence. 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 6:04 PM 
To: Slater, Craig (JUS) 
Cc: Lung, Ken (JUS) 
Subject: FW: Greenfield 

Hi Craig - wondering if you have seen a PACA notice on the Mississauga Gas Plant? 

Carolyn 

-----Original Message-----
From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca] 
Sent: December 22, 2011 5:57 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

We have been advised by counsel for the major secured lender (EIG) that the Crown has been 
served as of yesterday with notice of proceedings against the Crown in this matter. 

1 



This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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·., 
Calwell, Carolyn (ENERGY) 

• Froin: 
Sent: 

Calwell, Carolyn (ENERGY) 
December 23, 2011 9:48AM 

To: 
Cc: 

Marsella, Leonard (JUS); Compton, Shona (JUS) 
Rehab, James (ENERGY) 

Subject: RE: Mississauga Gas Plant 
Attachments: 22431262_1 (2).doc 

Further to my message yesterday, we have now the attached one page summary of the OPA's proposal. It was described 
to me as a work in progress and you will see it is a concept, rather than a detailed procedure. Again, I don't expect much 
on this before the first week in January, but I wanted to keep you in the loop. 

Carolyn 

From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 12:32 PM 
To: Marsella, Leonard (JUS); Compton, Shona (JUS) 
Subject: Mississauga Gas Plant 

Hi- I have an update. As I think you are aware, one of Greenfield's secured creditors (and the large break fees it 
requires) is posing a challenge to concluding the Facility Relocation and Settlement Agreement (as it was called when I 
last saw it). 

The Ontario Power Authority is currently developing a proposal around forcing Greenfield into CCAA protection. Ontario 
Power Generation would then have some sort of a joint venture with a new Greenfield entity to purchase the assets of the 
original Greenfield company. These assets would then be used to develop a new project at a new site. 

Deputy Lindsay has asked us to think about this proposal (we've seen nothing in writing) and loop you in. At this point, I 
think we're just trying to get our heads around the structures and the advantages and disadvantages of proceeding in this 
way- to the extent they can be determined with the little information that we have. 

I will let you know more as this unfolds. I understand that the OPA and OPG will meet in early January to explore this 
option thoroughly. I am certainly happy to try to answer any questions you might have in the meantime. I welcome any 
preliminary views that you might have. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information dnly intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachmen~s- Thank you. 
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!. 
Step Plan for Potential Acquisition of the Assets 

Greenfield South Power Corporation ("G•·eenfield") 

1. Approach OPG to determine if OPG willing to enter into a joint venture ("NewCo") with 
Eastern Power (a parent company of Greenfield) to develop a new facility (on an OPG site) with 
a capacity greater than 300 MW (perhaps 500 MW to 600 MW) ("New Facility''). Newco would 
be owned and controlled 50/50 by OPG and Eastern Power. 

2. OPA would provide OPG with funds to capitalize NewCo. A partnership/joint venture 
agreement will be entered into with OPG and Eastern Power to govern the relationship (the 
unpaid Equity Sunlc Costs of Eastern to be addressed in tlus agreement). The OP A, OPG and 
Eastern Power would enter into an implementation agreement ("IA'') to negotiate the commercial 
and financial details ofthe New Facility for a period of [ 60-90] days. 

3. NewCo would make a bid to acquire the assets of Greenfield in CCAA proceeding
NewCo wonld agree to assume all trade debt and existing equipment supply contracts (for 
Relocated Equipment to be used for the new facility (including the GE contract for the gas 
turbine)) of Greenfield under the bid and pay fair market value for Greenfield's assets. The debt 
of EIG would not be assumed. If agreement is reached under the IA for a New Facility, the 
costs incurred by NewCo in taking out the claims of Greenfield and the unpaid Equity Sunk 
Costs of Eastern would be factored into tlle NRR or capacity payment under the CES Contract 
for the New Facility. If there is no agreement on the New Facility, the OP A would indemnify 
OPG for its capitalization of NewCo and would agree to pay the balance of the unpaid Equity 
Sunlc Costs to Eastern Power. 

4. Financing would need to be made available to Greenfield in its CCAA proceedings. TI1e 
lender entity (i.e., OPG) would need to be identified. 

5. Osler and McMillan to identify a licensed firm to act as the purported monitor and its 
counsel of Greenfield in its CCAA proceeding (the "Monitor"). Greenfield files for protection 
under the CCAA with bid in hand from NewCo - able to tell comi that it is a going concern 
outcome and preservation of jobs, supply chain etc- easier to manage CCAA process. 

6. Sales process for the assets of Greenfield would need to occur m1der CCAA (30 to 60 day 
process). 

7. If NewCo wins, the assets of Greenfield would be transferred to NewCo by court order 
fi·ee of the clainls ofEIG. 

[NTD: We have notyet resolved what should happen with the OPA indenmity in favour of 
Greenfield South relating to Secured Lender claims proven in com;t and whether the 
Certificate of Air would be released by Greenfield as part of this process. This requires 
further discussion with Greenfield's counsel.] 

LEGAL_l ::!2431262.1 





Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 

Kendik, James (JUS) 
December 23, 2011 9:57AM 
Calwell, Carolyn (ENERGY) 

Cc: 
Subject: 

Das, Karthik (JUS); Slater, Craig (JUS); Salim, Fateh (JUS) 
Re: Greenfield 

Thanks Carolyn, 

We will be assigning to Len, Shona and Will Maclarkey. 

I'll be acting Director next week as well, and then its Fateh Salim for the first week of 
January. 

James Kendik, Crown Counsel 
Deputy Director 

Crown Law Office-Civil 
McMurtry-Scott Building 
720 Bay Street, 8th Floor Toronto, ON 
M7A 2S9 
Tel: 
Blackberry: 

(416) 326-7246 Fax: 
(416) 524-9407 

----- Original Message ----
From: Calwell, Carolyn (ENERGY) 
To: Kendik, James (JUS) 
Cc: Das, Karthik (JUS) 
Sent: Fri Dec 23 09:51:18 2011 
Subject: RE: Greenfield 

(416) 326-4181 

Thanks, James. Shona Compton and Len Marsella have been working on these issues a bit. Not 
sure if they are the right people in light of most recent developments, which also include a 
proposal by the Ontario Power Authority to get Greenfield into CCAA proceedings and have a 
joint venture involving Ontario Power Generation emerge with the assets and some of the debt. 
The thinking on that proposal is nascent, and will be pursued by the OPA and OPG in the first 
week of January.. We will be asked for our thoughts as the proposal develops. 

Carolyn 

-----Original Message----
From: Kendik, James (JUS) 
Sent: December 23, 2011 9:46 AM 
To: Calwell, Carolyn (ENERGY) 
Cc: Das, Karthik (JUS) 
Subject: RE: Greenfield 

Carolyn, 

We received notice yesterday. I will ask my file intake clerk Karthik to send this to you 
asap. We are in the process of assigning counsel. 

Thanks very much, 
James 

1 



James Kendik, Counsel 
Deputy Director 
Crown Law Office-Civil 
McMurtry-Scott Building 
720 Bay Street, 8th Floor Toronto, ON M7A 2S9 
Tel: (416) 326-7246 Fax: (416) 326-4181 
Blackberry: (416) 524-9407 
P Please consider the environment before printing this e-mail 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 6:05 PM 
To: Kendik, James (JUS) 
Subject: FW: Greenfield 

Hi James - in Craig's absence. 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 6:04 PM 
To: Slater, Craig (JUS) 
Cc: Lung, Ken (JUS) 
Subject: FW: Greenfield 

Hi Craig - wondering if you have seen a PACA notice on the Mississauga Gas Plant? 

Carolyn 

-----Original Message-----
From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca] 
Sent: December 22, 2011 5:57 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

We have been advised by counsel for the major secured lender (EIG) that the Crown has been 
served as of yesterday with notice of proceedings against the Crown in this matter. 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Rehab, James (ENERGY) 
December 23, 2011 9:57AM 
Calwell, Carolyn (ENERGY) 
FW: Misissauga Gas Plant 

FYI: Just now from Shona- thanks! 
James 

From: Compton, Shona (JUS) 
Sent: December 23, 2011 9:50 AM 
To: Rehab, James (ENERGY) 
Cc: Kendik, James (JUS); MacLarkey, William (JUS) 
Subject: Misissauga Gas Plant 

James, thanks for the status update this morning. I have spoken to James Kendik who is acting CLOG Director this week 
and next week. He has suggested that if you require some help on the briefing note in respect of the PACA portion to call 
Will MacLarkey at CLOG. As I mentioned earlier, both Len and I are away next week and in our absence, if you require 
CLOG assistance, please contact James Kendik and he will assist. 

Shona L. Compton, LL.B. 
Counsel 
Crown Law Office - Civil 
720 Bay Street, 8th Floor 
Toronto ON M7A 2S9 

Tel: 416 327-9899 
Fax: 416 326-4181 
Email: Shona.Compton@ontario.ca 

IMPORTANT NOTICE 
This communication may contain confidential information and may be subject to solicitor-client privilege. If you have 
received this message in error, please notify me immediately and delete this message without copying, printing, 
disseminating or forwarding it to anyone. 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Das, Karthik (JUS) 
December 23, 2011 1:27PM 
Calwell, Carolyn (ENERGY) 
Colraine, Kim (JUS) 
RE: Greenfield 

Attachments: 0040-000043232- EIG Management Company, LLC.pdf 

Importance: High 

Hello Ms. Calwell, 

I am attaching a copy of the Greenfield notice of claim for your immediate reference. 

Thanks very much. 

l<arthik Das 
A/File Assignment & Case Management Coordinator Ministry of The Attorney General (Ontario) 
Crown Law Office Civil 720 Bay St, 8th Floor Toronto, ON M7A 2S9 

Tel - (416) 326 - 2572 
Fax - (416) 326 - 4181 

This communication may be solicitor/client privileged and contain confidential information 
intended only for the person(s) to whom it is addressed. Any dissemination or use of this 
information by a person other than the intended recipient(s) is prohibited. If you have 
received this message in error, please immediately notify l<arthik Das, at 
l<arthik.Das@ontario.ca and delete the message without forwarding it to anyone. Thank you. 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: Friday, December 23, 2011 9:51 AM 
To: Kendik, James (JUS) 
Cc: Das, Karthik (JUS) 
Subject: RE: Greenfield 

Thanks, James. Shona Compton and Len Marsella have been working on these issues a bit. Not 
sure if they are the right people in light of most recent developments, which also include a 
proposal by the Ontario Power Authority to get Greenfield into CCAA proceedings and have a 
joint venture involving Ontario Power Generation emerge with the assets and some of the debt. 
The thinking on that proposal is nascent, and will be pursued by the OPA and OPG in the first 
week of January. We will be asked for our thoughts as the proposal develops. 

Carolyn 

-----Original Message----
From: l<endik, James (JUS) 
Sent: December 23, 2011 9:46 AM 
To: Calwell, Carolyn (ENERGY) 
Cc: Das, l<arthik (JUS) 
Subject: RE: Greenfield 
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Carolyn, 

We received notice yesterday. I will ask my file intake clerk Karthik to send this to you 
asap. We are in the process of assigning counsel. 

Thanks very much, 
James 

James Kendik, Counsel 
Deputy Director 
Crown Law Office-Civil 
McMurtry-Scott Building 
720 Bay Street, 8th Floor Toronto, ON M7A 2S9 
Tel: (416) 326-7246 Fax: (416) 326-4181 
Blackberry: (416) 524-9407 
P Please consider the environment before printing this e-mail 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 6:05 PM 
To: Kendik, James (JUS) 
Subject: FW: Greenfi"eld 

Hi James - in Craig's absence. 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 6:04 PM 
To: Slater, Craig (JUS) 
Cc: Lung, Ken (JUS) 
Subject: FW: Greenfield 

Hi Craig - wondering if you have seen a PACA notice on the Mississauga Gas Plant? 

Carolyn 

-----Original Message-----
From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca] 
Sent: December 22, 2011 5:57 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

We have been advised by counsel for the major secured lender (EIG) that the Crown has been 
served as of yesterday with notice of proceedings against the Crown in this matter. 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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STIKEMAN ELLIOTT 

Stikeman Elliott LLP Barristers & Solicitors 

5300 Commerce Court West, 199 Bay Street Toronto, Canada M5l 1 B9 
Tel: {416) 869-5500 Fax: (416) 947-0866 www.stikeman.com 

Peter F. C. Howard 
Direct: (416) 869-5613 
E-mail: phoward@stikeman.com 

BY COURIER 

Crown Law Office- Civil 
Ministry of the Attorney General 
720 Bay Street, 8th Floor 
Toronto, ON 
M7A2S9 

Dear Sirs/Mesdames: 

December 20, 2011 
File No.: 131814.1001 

Re: Notice Pursuant to section 7(1) of the Proceedings Against the 
Crown Act, R.S.O. 1990, c. P. 27 

I am enclosing a Notice of Claim on behalf of EIG Management Company, 
LLC which is served in accordance with the Proceedings Against the Crown Act. 

Yours truly, 

/?;1--- I;_() 
Peter F.C. Howard 

/jh 
encl. 
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NOTICE OF CLAIM 

TO: The· Crown Law Office (Civil Law), Ministry of the Attorney General, 
Toronto, Ontario 

RE: Notice pursuant to section 7(1) of the Proceedings Against tlJe Crown Act, R.S.O. 
1990, c. P.27. 

TAKE NOTICE that EIG Management Company, LLC for itself and as agent 
for the note holders (the "Note Holders") under the Note Purchase Agreement 
identified below (the "Claimant") intends to commence a claim against Her Majesty 
the Queen in Right of Ontario (the "Crown"), and possibly others, for damages and 
losses which Claimant has suffered as a result of the actions of agents and servants 
of the Crown for causes of action including in: 

(i) inducing Greenfield South Holdco Corp. and related entities 
(collectively "Greenfield") to breach the terms of a note 
purchase agreement dated May 26, 2011 (the "Note Purchase 
Agreement") with Claimant and related conh·acts; 

(ii) inducing the Ontario Power Authority (the "OPA") to repudiate 
the Amended and Restated Clean Energy Supply (ARCES) 
Contract dated April 12, 2005 and amended and restated as of 
March 16, 2009 (the" ARCES Conh·act") with Greenfield, which, 
in turn, caused Greenfield to breach its agreements with 
Claimant; 

(iii) interfering with Claimant's economic rights and/ or relations 
with Greenfield as set out in the Note Purchase Agreement and 
related documents; and 

(iv) interfering in Claimant's economic relations with Greenfield by 
causing the OPA to repudiate the ARCES Contract, which in 
turn caused harm to Claimant. 

I. MATERIAL BACKGROUND FACTS 

1. On or about April12, 2004, the OPA and Greenfield executed a Clean Energy 
Supply Contract for Greenfield to develop and operate the Greenfield South 
Generation Station which agreement was subsequently. amended by the 
ARCES Contract .. It was agreed that the power facility to be constructed 
would be built in Mississauga on Loreland Avenue. 

5910303 vl 
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2. Under the ARCES Contract, Greenfield had the right to obtain secured 
lending from third parties. The secured party was given certain rights under 
the ARCES Conh·act and would as well be subject to certain obligations 
thereunder. 

3. On May 26, 2011, Greenfield entered into the Note Purchase Agreement with 
Claimant, acting as administrative agent for the Note Holders. Under the 
terms of that agreement, the Note Holders issued irrevocable financing 
commitments to Greenfield to finance the ownership, development, 
engineering, construction, testing, operation and maintenance of the Project. 

4. Also on May 26, 2011, Greenfield, Claimant and the OPA entered into a 
secured lender consent and acknowledgement agreement (the "Secured 
Lender Consent Contract") under which the OP A acknowledged that, 
amongst other things, Claimant constituted, and therefore is entitled to the 
benefits of, the Secured Lender under the ARCES Contract. 

5. On September 24, 2011, Liberal Leader and Ontario Premier Dalton McGuinty 
announced that the Ontario Govermnent was permanently halting 
construction of the Greenfield South Generation Power Station. 

6. On November 14, 2011, the OPA wrote to Greenfield effectively repudiating 
the ARCES Contract on the instructions of the Crown. 

7. Subsequently, on November 18, 2011, the OPA and Greenfield agreed to a 
suspension of obligations under the ARCES Contract for a period until the 
end of the day on November 25, 2011 and neither party has performed under 
the ARCES Contract since November 18,2011. 

II. CLAIMS AGAINST THE CROWN 

8. Claimant states that Premier Dalton McGuinty, Minister of Energy Chris 
Bentley and any individual within the Ontario Govermnent who participated 
in, or agreed. with, the decision to cause the end of construction of the 
Greenfield South Generation Station, are or were agents of the Crown. 

9. In committing to terminate consh·uction of the Greenfield South Generation 
Station, the Crown and its agents committed at least the torts of inducing 
breach of contract and interference with economic relations/rights to the 
damage and detriment of Claimant. 

10. As a result of the commission of these torts by its agents, for which the Crown 
is liable, Claimant and the Note Holders have suffered damages. Claimant, 
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on behalf of itself and the Note Holders, therefore gives notice of its claim 
against the Crown for damages suffered as a result of this conduct. 

11. This Notice is made pursuant to the requirements contained in section 7(1) of 
the Proceedings Against the Crown Act. 

12. For further information pertaining to the within Notice of Claim, please 
contact solicitors for Claimant as below provided. 

5910303 vl 

DATED at Toronto on Wednesday, December 21, 2011 

Stikeman Elliott LLP 
199 Bay Street, Suite 5300 
Conm1erce Court West 
Toronto, Ontario 
M5L 1B9 

Peter F. C. Howard 
Tel: (416) 869-5613 
Fax: (416) 947-0866 

Counsel for Claimant, EIG Management 
Company, LLC and the Note Holders 





' Calwell, Carolyn (ENERGY) 

From: 
Sent: 

Kendik, James (JUS) 
December 23, 2011 1:30 PM 

To: Rehab, James (ENERGY); Calwell, Carolyn (ENERGY); Maclarkey, William (JUS); Marsella, 
Leonard (JUS); Compton, Shona (JUS) 

Subject: 
Attachments: 

Fw: Missisauga plant notice- 0040-000043232- EIG Management Company, LLC 
0040-000043232- EIG Management Company, LLC.pdf 

Importance: High 

Here is the notice. 

James Kendik, Crown Counsel 
Deputy Director 

Crown Law Office-Civil 
McMurtry-Scott Building 
720 Bay Street, 8th Floor Toronto, ON 
M7A 2S9 
Tel: 
Blackberry: 

(416) 326-7246 Fax: 
(416) 524-9407 

----- Original Message ----
From: Das, Karthik (JUS) 
To: Kendik, James (JUS) 
Cc: Colraine, Kim (JUS); Lambert, Erin (JUS) 
Sent: Fri Dec 23 10:41:57 2011 

(416) 326-4181 

Subject: RE: Missisauga plant notice - 0040-000043232 - EIG Management Company, LLC 

Here it is sir. 

Thanks 

Karthik Das 
A/File Assignment & Case Management Coordinator Ministry of The Attorney General (Ontario) 
Crown Law Office Civil 720 Bay St, 8th Floor Toronto, ON M7A 2S9 

Tel - (416) 326 - 2572 
Fax - (416) 326 - 4181 

This communication may be solicitor/client privileged and contain confidential information 
intended only for the person(s) to whom it is addressed. Any dissemination or use of this 
information by a person other than the intended recipient(s) is prohibited. If you have 
received this message in error, please immediately notify Karthik Das, at 
Karthik.Das@ontario.ca and delete the message without forwarding it to anyone. Thank you. 

-----Original Message----
From: Kendik, James (JUS) 
Sent: Friday, December 23, 2011 10:32 AM 
To: Das, Karthik (JUS) 
Subject: Re: Missisauga plant notice 
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Yes. 

James Kendik, Crown Counsel 
Deputy Director 

Crown Law Office-Civil 
McMurtry-Scott Building 
720 Bay Street, 8th Floor Toronto, ON 
M7A 2S9 
Tel: 
Blackberry: 

(416) 326-7246 Fax: 
(416) 524-9407 

----- Original Message ----
From: Das, Karthik (JUS) 
To: Kendik, James (JUS) 
Sent: Fri Dec 23 10:31:57 2011 
Subject: RE: Missisauga plant notice 

Is this the Greenfield matter you are referring to James? 

Thanks 

Karthik 

-----Original Message----
From: Kendik, James (JUS) 
Sent: Friday, December 23, 2011 10:13 AM 
To: Das, Karthik (JUS) 
Subject: Missisauga plant notice 

(416) 326-4181 

Karthik, could you please flip this to me so I can also send to Malliha. Thank you. 
James 

James Kendik, Crown Counsel 
Deputy Director 

Crown Law Office-Civil 
McMurtry-Scott Building 
720 Bay Street, 8th Floor Toronto, ON 
M7A 2S9 
Tel: 
Blackberry: 

(416) 326-7246 Fax: 
(416) 524-9407 

(416) 326-4181 
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STIKEMAN ELLIOTT 

Stikeman Elliott LLP Barristers & Solicitors 

5300 Commerce Court West, 199 Bily Street, Toronto, Canada M5L 189 
Tel: (416) 869-5500 Fax: (416) 947-0866 www.stikeman.com 

-' ... 

Peter F. C. Howard 
Direct: (416) 869-5613 

···. Jl ~09::nn . --·" 

E-mail: phoward@stikeman.com 

BY COURIER 

Crown Law Office - Civil 
Ministry of the Attorney General 
720 Bay SlTeet, 8th Floor 
Toronto, ON 
M7A2S9 

Dear Sirs/Mesdames: 

December 20, 2011 
File No.: 131814.1001 

Re: Notice Pursuant to section 7(1) of the Proceedings Against the 
Crown Act, R-5.0. 1990, c. P. 27 

I am enclosing a Notice of Claim on behalf of EIG Management Company, 
LLC which is served in accordance with the Proceedings Against the Crown Act. 

Yours truly, 

4'--' I~-_{} 
Peter F.C. Howard 

/jh 
encl. 
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NOTICE OF CLAIM 

TO: The Crown Law Office (Civil Law), Ministry of the Attorney General, 
Toronto, Ontario 

RE: Notice pursuant to section 7(1) of the Proceedings Against tlze Crown Act, R.S.O. 
1990, c. P.27. 

TAKE NOTICE that EIG Management Company, LLC for itself and as agent 
for the note holders (the "Note Holders") under the Note Purchase Agreement 
identified below (the "Claimant") intends to commence a claim against Her Majesty 
the Queen in Right of Ontario (the "Crown"), and possibly others, for damages and 
losses which Claimant has suffered as a result of the actions of agents and servants 
of the Crown for causes of action including in: 

(i) inducing Greenfield South Holdco Corp. and related entities 
(collectively "Greenfield") to breach the terms of a note 
purchase agreement dated May 26, 2011 (the "Note Purchase 
Agreement") with Claimant and related contracts; 

(ii) inducing the Ontario Power Authority (the "OPA") to repudiate 
the Amended and Restated Clean Energy Supply (ARCES) 
Contract dated April 12, 2005 and amended and restated as of 
March 16, 2009 (the "ARCES Conh·act") with Greenfield, which, 
in turn, caused Greenfield to breach its agreements with 
Claimant; 

(iii) interfering with Claimant's economic rights and/ or relations 
with Greenfield as set out in the Note Purchase Agreement and 
related documents; and 

(iv) interfering in Claimant's economic relations with Greenfield by 
causing the OPA to repudiate the ARCES Contract, which in 
turn caused harm to Claimant. 

I. MATERIAL BACKGROUND FACTS 

1. On or about April12, 2004, the OPA and Greenfield executed a Clean Energy 
Supply Contract for Greenfield to develop and operate the Greenfield South 
Generation Station which agreement was subsequently. amended by the 
ARCES Contract. It wa.s agreed that the power facility to be constructed 
would be built in Mississauga on Loreland Avenue. 
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2. Under the ARCES Conh·act, Greenfield had the right to obtain secured 
lending from third parties. The secured party was given certain rights under 
the ARCES Contract and would as well be subject to certain obligations 
thereunder. 

3. On May 26, 2011, Greenfield entered into the Note Purchase Agreement with 
Claimant, acting as administrative agent for the Note Holders. Under the 
terms of that agreement, the Note Holders issued irrevocable financing 
commitments to Greenfield to finance the ownership, development, 
engineering, consh·uction, testing, operation and maintenance of the Project. 

4. Also on May 26, 2011, Greenfield, Claimant and the OP A entered into a 
secured lender consent and acknowledgement agreement (the "Secured 
Lender Consent Contract") under which the OP A acknowledged that, 
amongst other things, Claimant constituted, and therefore is entitled to the 
benefits of, the Secured Lender under the ARCES Contract. 

5. On September 24, 2011, Liberal Leader and Ontario Premier Dalton McGuinty 
announced that the Ontario Government was permanently halting 
construction of the Greenfield South Generation Power Station. 

6. On November 14, 2011, the OPA wrote to Greenfield effectively repudiating 
the ARCES Contract on the instructions of the Crown. 

7. Subsequently, on November 18, 2011, the OPA and Greenfield agreed to a 
suspension of obligations under the ARCES Conh·act for a period until the 
end of the day on November 25, 2011 and neither party has performed under 
the ARCES Contract since November 18,2011. 

II. CLAIMS AGAINST THE CROWN 

8. Claimant states that Premier Dalton McGuinty, Minister of Energy Chris 
Bentley and any individual within the Ontario Government who participated 
in, or agreed with, the decision to cause the end of construction of the 
Greenfield South Generation Station, are or were agents of the Crown. 

9. In committing to terminate construction of the Greenfield South Generation 
Station, the Crown and its agents committed at least the torts of inducing 
breach of contract and interference with economic relations/rights to the 
damage and deh·iment of Claimant. 

10. As a result of the commission of these torts by its agents, for which the Crown 
is liable, Claimant and the Note Holders have suffered damages. Oaimant, 
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on behalf of itself and the Note Holders, therefore gives notice of its claim 
against the Crown for damages suffered as a result of this conduct. 

11. This Notice is made pursuant to the requirements contained in section 7(1) of 
the Proceedings Agninst the Crown Act. 

12. For further information pertaining to the within Notice of Claim, please 
contact solicitors for Claimant as below provided. 
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DATED at Toronto on Wednesday, December 21,2011 

Stilceman Elliott LLP 
199 Bay Street, Suite 5300 
Commerce Court West 
Toronto, Ontario 
M5L 1B9 

Peter F.C. Howard 
Tel: (416) 869-5613 
Fax: (416) 947-0866 

Counsel for Claimant, EIG Management 
Company, LLC and the Note Holders 
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c·alwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
December 23, 2011 2:20 PM 
'Michael Lyle' 
RE: Greenfield 

Attachments: 0040-000043232- EIG Management Company, LLC.PDF 

Here is the notice. Received yesterday. 

Carolyn 

-----Original Message-----
From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca] 
Sent: December 22, 2011 5:57 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

We have been advised by counsel for the major secured lender (EIG) that the Crown has been 
served as of yesterday with notice of proceedings against the Crown in this matter. 
This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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STIKEMAN ELLIOTT 

Stikeman Etiiott LLP Barristers & Solicitors 

5300 Commerce Court West, 199 Bay Street, Toronto, Canada M5L 189 
Tel: (416) 869-5500 Fax: (416) 947-0866 www.stikeman.com 

Peter F.C. Howard 
Direct: (416) 869-5613 
E-mail: phoward@stikeman.com 

BXCOURJER 

Crown Law Office - Civil 
Ministry of the Attorney General 
720 Bay Street, 8th Floor 
Toronto, ON 
M7A2S9 

Dear Sirs/Mesdames: 

December 20, 2011 
File No.: 131814.1001 

Re: Notice Pursuant to section 7(1) of the Pmceedi11gs Agai11st the 
Cmwu Act, R.S.O. 1990, c. P. 27 

I am enclosing a Notice of Claim on behalf of EIG Management Company, 
LLC which is served in accordance with the Proceedi11gs Against t!Ie Crown Act. 

Yours truly, 

;?_;'--' / j __ f) 
Peter F.C. Howard 

/jh 
encl. 
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NOTICE OF CLAIM 

TO: The Crown Law Office (Civil Law), Ministry of the Attorney General, 
Toronto, Ontario 

RE: Notice pursuant to section 7(1) of the Proceedings Agninst the Crown Act, R.S.O. 
1990, c. P.27. 

TAKE NOTICE that EIG Management Company, LLC for itself and as agent 
for the note holders (the "Note Holders") under the Note Purchase Agreement 
identified below (the "Claimant") intends to commence a claim against Her Majesty 
the Queen in Right of Ontario (the "Crown"), and possibly others, for damages and 
losses which Claimant has suffered as a result of the actions of agents and servants 
of the Crown for causes of action including in: 

(i) inducing Greenfield South Holdco Corp. and related entities 
(collectively "Greenfield") to breach the terms of a note 
purchase agreement dated May 26, 2011 (the "Note Purchase 
Agreement") with Claimant and related contracts; 

(ii) inducing the Ontario Power Authority (the "OPA") to repudiate 
the Amended and Restated Clean Energy Supply (ARCES) 
Contract dated April 12, 2005 and amended and restated as of 
March 16, 2009 (the" ARCES Contract") with Greenfield, which, 
in turn, caused Greenfield to breach its agreements with 
Claimant; 

(iii) interfering with Claimant's economic rights and/ or relations 
with Greenfield as set out in the Note Purchase Agreement and 
related documents; and 

(iv) interfering in Claimant's economic relations with Greenfield by 
causing the OP A to repudiate the ARCES Contract, which in 
turn caused harm to Claimant. 

I. MATERIAL BACKGROUND FACTS 

1. On or about April12, 2004, the OPA and Greenfield executed a Clean Energy 
Supply Contract for Greenfield to develop and operate the Greenfield South 
Generation Station which agreement was subsequently. amended by the 
ARCES Contract. It was agreed that the power facility to be constructed 
would be built in Mississauga on Loreland Avenue. 
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2. Under the ARCES Contract, Greenfield had the right to obtain secured 
lending from third parties. The secured party was given certain rights under 
the ARCES Contract and would as well be subject to certain obligations 
thereunder. 

3. On May 26, 2011, Greenfield entered into the Note Purchase Agreement with 
Claimant, acting as administrative agent for the Note Holders. Under the 
terms of that agreement, the Note Holders issued irrevocable financing 
commitments to Greenfield to finance the ownership, development, 
engineering, construction, testing, operation and maintenance of the Project. 

4. Also on May 26, 2011, Greenfield, Claimant and the OPA entered into a 
secured lender consent and acknowledgement agreement (the "Secured 
Lender Consent Contr·act") under which the OP A acknowledged that, 
amongst other things, Claimant constituted, and therefore is entitled to the 
benefits of, the Secured Lender under the ARCES Contract. 

5. On September 24, 2011, Liberal Leader and Ontario Premier Dalton McGuinty 
announced that the Ontario Government was permanently halting 
construction of the Greenfield South Generation Power Station. 

6. On November 14, 2011, the OPA wrote to Greenfield effectively repudiating 
the ARCES Contract on the instructions of the Crown. 

7. Subsequently, on November 18, 2011, the OPA and Greenfield agreed to a 
suspension of obligations under the ARCES Contract for a period until the 
end of the day on November 25, 2011 and neither party has performed under 
the ARCES Contract since November 18,2011. 

II. CLAIMS AGAINST THE CROWN 

8. Claimant states that Premier Dalton McGuinty, Minister of Energy Chris 
Bentley and any individual within the Ontario Government who participated 
in, or agreed with, the decision to cause the end of construction of the 
Greenfield South Generation Station, are or were agents of the Crown. 

9. In committing to terminate constr·uction of the Greenfield South Generation 
Station, the Crown and its agents committed at least the torts of inducing 
breach of contract and interference with economic relations/ rights to the 
damage and detriment of Claimant. 

10. As a res,;_lt of the commission of these torts by its agents, for which the Crown 
is liable, Claimant and the Note Holders have suffered damages. Claimant, 
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on behalf of itself and the Note Holders, therefore gives notice of its claim 
against the Crown for damages suffered as a result of this conduct. 

11. This Notice is made pursuant to the requirements contained in section 7(1) of 
the Proceedings Against the Crown Act. 

12. For further information pertaining to the within Notice of Claim, please 
contact solicitors for Claimant as below provided. 
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DATED at Toronto on Wednesday, December 21, 2011 

Stikeman Elliott LLP 
199 Bay Street, Suite 5300 
Corru11erce Court West 
Toronto, Ontario 
M5L 1B9 

Peter F. C. Howard 
Tel: (416) 869-5613 
Fax: (416) 947-0866 

Counsel for Claimant, ElG Management 
Company, LLC and the Note Holders 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
December 23, 2011 2:31 PM 
Wong, Taia (JUS); Lung, Ken (JUS) 
RE: Greenfield 

Attachments: 22431262_1 (2).doc 

Attachment in aid of our discussion. 

Carolyn 

-----Original Appointment----
From: Wong, Taia (JUS) 
Sent: December 23, 2011 2:11 PM 
To: Calwell, Carolyn (ENERGY); Lung, Ken (JUS); Wong, Taia (JUS) 
Subject: Greenfield 
When: December 23, 2011 2:45 PM-3:15 PM (GMT-0S:00) Eastern Time (US & Canada). 
Where: Ken will call Carolyn 

When: December 23, 2011 2:4S PM-3:15PM (GMT-05:00) Eastern Time (US & Canada). 
Where: Ken will call Carolyn 
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Step Plan for Potential Acquisition of the Assets 
Greenfield South Power Corporation ("Greenfield") 

1. Approach OPG to determine if OPG willing to enter into a joint venture ("NewCo") with 
Eastern Power (a parent company of Greenfield) to develop a new facility (on an OPG site) with 
a capacity greater than 300 MW (perhaps 500 MW to 600 MW) ("New Facility"). Newco would 
be owned and controlled 50/50 by OPG and Eastern Power. 

2. OPA would provide OPG with funds to capitalize NewCo. A partnership/joint venture 
agreement will be entered into with OPG and Eastern Power to govern the relationship (the 
unpaid Equity Sunlc Costs of Eastern to be addressed in this agreement). The OP A, OPG and 
Eastem Power would enter into an implementation agreement ("IA") to negotiate the commercial 
and financial details of the New Facility for a period of [60-90] days. 

3. NewCo would make a bid to acquire the assets of Greenfield in CCAA proceeding
NewCo would agree to assume all trade debt and existing equipment supply contracts (for 
Relocated Equipment to be used for the new facility (including the GE contract for the gas 
turbine)) of Greenfield under the bid and pay fair market value for Greenfield's assets. The debt 
of ElG would not be assumed. If agreement is reached under the IA for a New Facility, the 
costs incuned by NewCo in taking out the claims of Greenfield and the unpaid Equity Sunlc 
Costs of Eastern would be factored into the NRR or capacity payment under the CES Contract 
for the New Facility. If there is no agreement on the New Facility, the OPA would indemnify 
OPG for its capitalization of NewCo and would agree to pay the balance of the unpaid Equity 
Sunlc Costs to Eastern Power. 

4. Financing would need to be made available to Greenfield in its CCAA proceedings. The 
lender entity (i.e., OPG) would need to be identified. 

5. Osler and McMillan to identify a licensed finn to act as the purported monitor and its 
counsel of Greenfield in its CCAA proceeding (the "Monitor"). Greenfield files for protection 
under the CCAA with bid in hand from NewCo - able to tell court that it is a going concern 
outcome and preservation of jobs, supply chain etc- easier to manage CCAA process. 

6. Sales process for the assets of Greenfield would need to occur under CCAA (30 to 60 day 
process). 

7. If NewCo wins, the assets of Greenfield would be transfened to NewCo by court order 
free of the claims ofEIG. 

[NTD: We have not yet resolved what should happen with the OPA indemnity in favour of 
Greenfield South relating to Secured Lender claims proven in court and whether the 
Certificate of Air would be released by Greenfield as part of this process. This requires 
further discussion with Greenfield's counsel.] 

LEGAL_! :22431262.1 





Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Calwell, Carolyn (ENERGY) 
December 23, 2011 3:07 PM 
Sinclair, James (FIN) 
Hanslep, Malle (FIN) 
RE: Mississauga Gas Plant 

Attachments: 22431262_1 (2).doc; 0040-000043232- EIG Management Company, LLC.PDF 

Jim, 

Further to yesterday's message, we have now received two documents that I want to make you aware of- first, a short 
written outline of the proposal from the OPA, which they describe as a "work in progress", and second, a PACA notice 
from the secured creditor EIG. 

I don't expect that anything will be required on this next week, but as the proposal develops and as we see more from the 
OPA we will need assistance from your shop, probably in the first week of January. I spoke to Tony yesterday briefly but 
will leave it to you to determine whether to share the attached with him at this stage. CLOC is also fully engaged. 

Carolyn 

From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 12:24 PM 
To: Sinclair, James (FIN) 
Cc: Hanslep, Malle (FIN) 
Subject: Mississauga Gas Plant 

Jim, 

As you may be aware, discussions continue between the OPA and Greenfield South about the cancellation of the 
Mississauga Gas Plant and its "relocation" to another site. One of the complicating factors is Greenfield's credit 
arrangements. 

The Ontario Power Authority is currently developing a proposal around forcing Greenfield into CCAA protection. Ontario 
Power Generation would then have some sort of a joint venture with a new Greenfield entity to purchase the assets of the 
original Greenfield company. These assets would then be used to develop a new project at a new site. 

Deputy Lindsay has asked us to think about this proposal (we've seen nothing in writing) and loop you in. I called Malle to 
see who might be best to talk about and she suggested Tony Golding. I will give him a call. At this point, I think we're just 
trying to get our heads around the structures and the advantages and disadvantages of proceeding in this way- to the 
extent they can be determined with the little information that we have. 

I will let you know more as this unfolds. I am certainly happy to try to answer any questions you might have in the 
meantime. 

Carolyn 

Carolyn Calwell 
Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

1 



This communicalion may be so!ici!or/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the in !ended recipient(s} is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Step Plan for Potential Acquisition of the Assets 
Greenfield South Power Corporation ("Greenfield") 

1. Approach OPG to determine if OPG willing to enter into a joint venture ("NewCo") with 
Eastern Power (a parent company of Greenfield) to develop a new facility (on an OPG site) with 
a capacity greater than 300 MW (perhaps 500 MW to 600 MW) ("New Facility''). Newco would 
be owned and controlled 50/50 by OPG and Eastern Power. 

2. OPA would provide OPG with funds to capitalize NewCo. A partnership/joint venture 
agreement will be entered into with OPG and Eastern Power to govern the relationship (the 
unpaid Equity Sunk Costs of Eastern to be addressed in this agreement). The OP A, OPG and 
Eastern Power would enter into an implementation agreement ("IA'') to negotiate the commercial 
and financial details of the New Facility for a period of [60-90] days. 

3. NewCo would make a bid to acquire the assets of Greenfield in CCAA proceeding -
NewCo would agree to assume all trade debt and existing equipment supply contracts (for 
Relocated Equipment to be used for the new facility (including the GE contract for tl1e gas 
turbine)) of Greenfield under the bid and pay fair market value for Greenfield's assets. The debt 
of EIG would not be assumed. If agreement is reached under the IA for a New Facility, the 
costs incurred by NewCo in taking out the claims of Greenfield and the unpaid Equity Sunk 
Costs of Eastern would be factored into the NRR or capacity payment under fue CES Contract 
for the New Facility. If tl1ere is no agreement on fue New Facility, tl1e OPA would indemnify 
OPG for its capitalization of NewCo and would agree to pay the balance of fue unpaid Equity 
Sunk Costs to Eastern Power. 

4. Financing would need to be made available to Greenfield in its CCAA proceedings. The 
lender entity (i.e., OPG) would need to be identified. 

5. Osler and McMillan to identify a licensed finn to act as fue purported monitor and its 
counsel of Greenfield in its CCAA proceeding (tl1e "Monitor"). Greenfield files for protection 
under tl1e CCAA with bid in hand from NewCo - able to tell court tlmt it is a going concern 
outcome and preservation of jobs, supply chain etc- easier to manage CCAA process. 

6. Sales process for tl1e assets of Greenfield would need to occur under CCAA (30 to 60 day 
process). 

7. If NewCo wins, the assets of Greenfield would be transferred to NewCo by court order 
free oftl1e claims ofEIG. 

[NTD: We have not yet resolved what should happen with the OPA indemnity in favour of 
Greenfield South relating to Secured Lende1· claims proven in court and whether the 
Certificate of Air would be released by Greenfield as part of this process. This requires 
further discussion with Greenfield's counsel.] 
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STIKEMAN ELLIOTT 

Stikefnan Elliott LLP Barristers & Solicitors 

5300 Commerce Court West, 199 Bay Street,Toronto, Canada M5l189 
Tel: (416) 869-5500 Fax: (416) 947-0866 www.stikeman.com 

Peter F.C. Howard 
Direct: (416) 869-5613 
E-mail: phoward@stikeman.com 

BY COURIER 

Crown Law Office- Civil 
Ministry of the Attorney General 
720 Bay Street, 8th Floor 
Toronto, ON 
M7A2S9 

Dear Sirs/Mesdames: 

December 20, 2011 
File No.: 131814.1001 

Re: Notice Pursuant to section 7(1) of the Proceedings Against the 
Crown Act, R.S.O. 1990, c. P. 27 

I am enclosing a Notice of Claim on behalf of EIG Management Company, 
LLC which is served in accordance with the Proceedings Against the Crown Act. 

Yours truly, 

~~/J __ p 
Peter F .C. Howard 

/jh 
encl. 
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NOTICE OF CLAIM 

TO: The Crown Law Office (Civil Law), Ministry of the Attorney General, 
Toronto, Ontario 

RE: Notice pursuant to section 7(1) of the Proceedings Against the Crown Act, R.S.O. 
1990, c. P.27. 

TAKE NOTICE that EIG Management Company, LLC for itself and as agent 
for the note holders (the "Note Holders") under the Note Purchase Agreement 
identified below (the "Claimant") intends to commence a claim against Her Majesty 
the Queen in Right of Ontario (the "Crown"), and possibly others, for damages and 
losses which Claimant has suffered as a result of the actions of agents and servants 
of the Crown for causes of action including in: 

(i) inducing Greenfield South Holdco Corp. and related entities 
(collectively "Greenfield") to breach the terms of a note 
purchase agreement dated May 26, 2011 {the "Note Purchase 
Agreement") with Claimant and related contracts; 

(ii) inducing the Ontario Power Authority (the "OPA") to repudiate 
the Amended and Restated Oean Energy Supply (ARCES) 
Contract dated April 12, 2005 and amended and restated as of 
March 16, 2009 (the "ARCES Contract") with Greenfield, which, 
in turn, caused Greenfield to breach its agreements with 
Claimant; 

(iii) interfering with Claimant's economic rights and/ or relations 
with Greenfield as set out in the Note Purchase Agreement and 
related documents; and 

(iv) interfering in Claimant's economic relations with Greenfield by 
causing the OP A to repudiate the ARCES Contract, which in 
turn caused harm to Claimant. 

I. MATERIAL BACKGROUND FACTS 

1. On or about April12, 2004, the OPA and Greenfield executed a Clean Energy 
Supply Contract for Greenfield to develop and operate the Greenfield South 
Generation Station which agreement was subsequently. amended by the 
ARCES Contract. It was agreed that the power facility to be conshucted 
would be built in Mississauga on Loreland Avenue. 

5910303 vl 





- 2-

2. Under the ARCES Contract, Greeniield had the right to obtain secured 
lending from third parties. The secured party was given certain rights under 
the ARCES Contract and would as well be subject to certain obligations 
thereunder. 

3. On May 26,2011, Greeniield entered into the Note Purchase Agreement with 
Claimant, acting as administrative agent for the Note Holders. Under the 
terms of that agreement, the Note Holders issued irrevocable financing 
commitments to Greeniield to finance the ownership, development, 
engineering, construction, testing, operation and maintenance of the Project. 

4. Also on May 26, 2011, Greeniield, Claimant and the OPA entered into a 
secured lender consent and acknowledgement agreement (the "Secured 
Lender Consent Conh·act") under which the OP A acknowledged that, 
amongst other things, Claimant constituted, and therefore is entitled to the 
benefits of, tl1e Secured Lender under the ARCES Contract. 

5. On September 24, 2011, Liberal Leader and Ontario Premier Dalton McGuinty 
announced that the Ontario Government was permanently halting 
consh·uction of the Greeniield Souili Generation Power Station . 

. 6. On November 14, 2011, the OPA wrote to Greeniield effectively repudiating 
the ARCES Contract on the instructions of the Crown. 

7. Subsequently, on November 18, 2011, the OPA and Greeniield agreed to a 
suspension of obligations under tl1e ARCES Contract for a period until the 
end of the day on November 25, 2011 and neither party has performed under 
the ARCES Contract since November 18,2011. 

II. CLAIMS AGAINST THE CROWN 

8. Claimant states that Premier Dalton McGuinty, Minister of Energy Chris 
Bentley and any individual within the Ontario Government who participated 
in, or agreed with, the decision to cause the end of construction of the 
Greeniield South Generation Station, are or were agents of the Crown. 

9. In committing to terminate construction of the Greeniield South Generation 
Station, the Crown and its agents committed at least the torts of inducing 
breach of contract and interference with economic relations/ rights to ilie 
damage and detriment of Claimant. 

10. As a result of the commission of these torts by its agents, for which the Crown 
is liable, Claimant and the Note Holders have suffered damages. Claimant, 
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on behalf of itself and the Note Holders, therefore gives notice of its claim 
against the Crown for damages suffered as a result of this conduct. 

11. This Notice is made pursuant to the requirements contained in section 7(1) of 
the Proceedings Against the Crown Act. 

12. For further information pertaining to the within Notice of Claim, please 
contact solicitors for Claimant as below provided. 

5910303 vl 

DATED at Toronto on Wednesday, December 21,2011 

Stikeman Elliott LLP 
199 Bay Street, Suite 5300 
Commerce Court West 
Toronto, Ontario 
M5L 1B9 

Peter F. C. Howard 
Tel: (416) 869-5613 
Fax: (416) 947-0866 

Counsel for Claimant, EIG Management 
Company, LLC and the Note Holders 
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'Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
December 23, 2011 3:08PM 
Maefs, Fred {FIN) 
FW: Mississauga Gas Plant 

Attachments: 22431262_1 (2).doc; 0040-000043232- EIG Management Company, LLC.PDF 

Fred, in Jim's absence. I'm happy to chat if that would assist. 

Carolyn 

From: Calwell, Carolyn (ENERGY) 
Sent: December 23, 2011 3:07 PM 
To: Sinclair, James (FIN) 
Cc: Hanslep, Malle (FIN) 
Subject: RE: Mississauga Gas Plant 

Jim, 

Further to yesterday's message, we l1ave now received two documents that I want to make you aware of- first, a short 
written outline of the proposal from the OPA, which they describe as a "work in progress", and second, a PACA notice 
from the secured creditor EIG. 

I don't expect that anything will be required on this next week, but as the proposal develops and as we see more from the 
OPA we will need assistance'from your shop, probably in the first week of January. I spoke to Tony yesterday briefly but 
will leave it to you to determine whether to share the attached with him at this stage. CLOC is also fully engaged. 

Carolyn 

From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 12:24 PM 
To: Sinclair, James (FIN) . 
Cc: Ha nslep, Ma lie (FIN) 
Subject: Mississauga Gas Plant 

Jim, 

As you may be aware, discussions continue between the OPA and Greenfield South about the cancellation of the 
Mississauga Gas Plant and its "relocation" to another site. One of the complicating factors is Greenfield's credit 
arrangements. 

The Ontario Power Authority is currently developing a proposal around forcing Greenfield into CCAA protection. Ontario 
Power Generation would then have some sort of a joint venture with a new Greenfield entity to purchase the assets of the 
original Greenfield company. These assets would then be used to develop a new project at a new site. 

Deputy Lindsay has asked us to think about this proposal (we've seen nothing in writing) and loop you in. I called Malle to 
see who might be best to talk about and she suggested Tony Golding. I will give him a call. At this point, I think we're just 
trying to get our heads around the structures and the advantages and disadvantages of proceeding in this way- to the 
extent they can be determined with the little information that we have. 

I will let you know more as this unfolds. I am certainly happy to try to answer any questions you might have in the 
meantime. 

Carolyn 
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Carolyn Calwell 
Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attomey General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

•' 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient{s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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Step Plan for Potential Acquisition of the Assets 
Greenfield South Power Corporation ("Greenfield") 

I. Approach OPG to determine if OPG willing to enter into a joint venture ("NewCo") with 
Eastern Power (a parent company of Greenfield) to develop a new facility (on an OPG site) with 
a capacity greater than 300 MW (perhaps 500 MW to 600 MW) ("New Facility"). Newco would 
be owned and controlled 50/50 by OPG and Eastern Power. 

? - OPA would provide OPG with funds to capitalize NewCo. A partnership/joint venture 
agreement will be entered into with OPG and Eastern Power to govern the relationship (the 
unpaid Equity Sunlc Costs of Eastern to be addressed in this agreement). The OPA, OPG and 
Eastern Power would enter into an implementation agreement ("IA'') to negotiate the commercial 
and financial details of the New Facility for a period of [60-90] days. 

3. NewCo would make a bid to acquire the assets of Greenfield in CCAA proceeding
NewCo would agree to assume all trade debt and existing equipment supply contracts (for 
Relocated Equipment to be used for the new facility (including the GE contract for the gas 
turbine)) of Greenfield under the bid and pay fair market value for Greenfield's assets. The debt 
of EIG would not be assumed. If agreement is reached under the lA for a New Facility, the 
costs incuned by NewCo in taking out the claims of Greenfield and the unpaid Equity Sunlc 
Costs of Eastern would be factored into the NRR or capacity payment under the CES Contract 
for the New Facility. If there is no agreement on the New Facility, the OPA would indemnify 
OPG for its capitalization of NewCo and. would agree to pay the balance of the unpaid Equity 
Sunlc Costs to Eastern Power. _ 

4. Financing would need to be made available to Greenfield in its CCAA proceedings. The 
lender entity (i.e., OPG) would need to be identified. 

5. Osler and McMillan to identify a licensed firn1 to act as the purpmied monitor and its 
counsel of Greenfield in its CCAA proceeding (the "Monitor"). Greenfield files for protection 
under the CCAA with bid in hand from N ewCo - able to tell court that it is a going concern 
outcome and preservation of jobs, supply chain etc- easier to manage CCAA process. 

6. Sales process for the assets of Greenfield would need to occur under CCAA (30 to 60 day 
process). 

7. If NewCo wins, the assets of Greenfield would be transferred to NewCo by court order 
free of the claims ofEIG. 

[NTD: We have not yet resolved what should happen with the OPA indenmity in favour of 
Greenfield South relating to Secured Lender claims proven in court and whether the 
Certit1cate of Air would be released by Greent1eld as part of this process. This requires 
further discussion with Greenfield's counsel.] 
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STIKEMAI\l ELUOTT 

Stikeman Elliott LLP Barristers & Solicitors 

5300 Commerce Court West, 199 Bay Street, Toronto, Canada MSL 189 
Tel: {416) 869*5500 Fax: (416) 947-0866 www.stikeman.com 

Peter F.C Howard 
Direct (416) 869-5613 
E-mail: phoward@stikeman.com 

BY COURIER 

Crown Law Office - Civil 
Ministry of the Attorney General 
720 Bay Street, 8th Floor 
Toronto, ON 
M7A2S9 

Dear Sirs/Mesdames: 

December 20, 2011 
File No.: 131814.1001 

Re: Notice Pursuant to section 7(1) of the Proceedings Against the 
Crown Act, R.S.O. 1990, c. P. 27 

I am enclosing a Notice of Claim on behalf of EIG Management Company, 
LLC which is served in accordance with the Proceedings Against tile Crown Act. 

Yours truly, 

!2t~lq 
Peter F.C. Howard 

/jh 
encl. 
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NOTICE OF CLAIM 

TO: The Crown Law Office (Civil Law), Ministry of the Attorney General, 
Toronto, Ontario 

RE: Notice pursuant to section 7(1) of the Proceedings Against the Crown Act, R.S.O. 
1990, c. P.27. 

TAKE NOTICE that EIG Management Company, LLC for itself and as agent 
for the note holders (the "Note Holders") under the Note Purchase Agreement 
identified below (the "Claimant") intends to commence a claim against Her Majesty 
the Queen in Right of Ontario (the "Crown"), and possibly others, for damages and 
losses which Claimant has suffered as a result of the actions of agents and servants 
of the Crown for causes of action including in: 

(i) inducing Greenfield South Holdco Corp. and related entities 
(collectively "Greenfield") to breach the terms of a note 
purchase agreement dated May 26, 2011 (the "Note Purchase 
Agreement") with Claimant and related contracts; 

(ii) inducing the Ontario Power Authority (the "OPA") to repudiate 
the Amended and Restated Clean Energy Supply (ARCES) 
Contract dated April 12, 2005 and amended and restated as of 
March 16, 2009 (the" ARCES Contract") with Greenfield, which, 
in turn, caused Greenfield to breach its agreements with 
Claimant; 

(iii) interfering with Claimant's economic rights and/ or relations 
with Greenfield as set out in the Note Purchase Agreement and 
related documents; and 

(iv) interfering in Claimant's economic relations with Greenfield by 
causing the OP A to repudiate the ARCES Contract, which in 
turn caused harm to Claimant. 

I. MATERIAL BACKGROUND FACTS 

1. On or about April12, 2004, the OPA and Greenfield executed a Clean Energy 
Supply Contract for Greenfield to develop and operate the Greenfield South 
Generation Station which agreement was subsequently. amended by the 
ARCES Contract. It was agreed that the power facility to be constructed 
would be built in Mississauga on Loreland Avenue. 
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2. Under the ARCES Conh·act, Greenfield had the right to obtain secured 
lending from third parties. The secured party was given certain rights under 
the ARCES Contract and would as well be subject to certain obligations 
thereunder. 

3. On May 26, 2011, Greenfield entered into the Note Purchase Agreement with 
Claimant, acting as administrative agent for the Note Holders. Under the 
terms of that agreement, the Note Holders issued irrevocable financing 
commitments to Greenfield to finance the ownership, development, 
engineering, construction, testing, operation and maintenance of the Project. 

4. Also on May 26, 2011, Greenfield, Claimant and the OPA entered into a 
secured lender consent and acknowledgement agreement (the "Secured 
Lender Consent Contract") under which the OPA acknowledged that, 
amongst other things, Claimant constituted, and therefore is entitled to the 
benefits of, the Secured Lender under the ARCES Conh·act. 

5. On September 24, 2011, Liberal Leader and Ontario Premier Dalton McGuinty 
announced that the Ontario Government was permanently halting 
construction of the Greenfield Soutl1 Generation Power Station . 

. 6. On November 14, 2011, the OPA wrote to Greenfield effectively repudiating 
the ARCES Contract on the instructions of the Crown. 

7. Subsequently, on November 18, 2011, ilie OPA and Greenfield agreed to a 
suspension of obligations under ilie ARCES Contract for a period until the 
end of the day on November 25,2011 and neither party has performed under 
the ARCES Contract since November 18,2011. 

II. CLAIMS AGAINST THE CROWN 

8. Claimant states that Premier Dalton McGuinty, Minister of Energy Chris 
Bentley and any individual wiiliin the Ontario Government who participated 
in, or agreed with, the decision to cause the end of construction of the 
Greenfield South Generation Station, are or were agents of the Crown. 

9. In committing to terminate construction of the Greenfield South Generation 
Station, the Crown and its agents committed at least the torts of inducing 
breach of contract and interference wiili economic relations/rights to ilie 
damage and detriment of Claimant. 

10. As a result of the commission of these torts by its agents, for which the Crown 
is liable, Claimant and the Note Holders have suffered damages. Claimant, 
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on behalf of itself and the Note Holders, therefore gives notice of its claim 
against the Cmwn for damages suffered as a result of this conduct. 

11. This Notice is made pursuant to the requirements contained in section 7(1) of 
the Proceedings Against the Crown Act. 

12. For further information pertaining to the within Notice of Claim, please 
contact solicitors for Claimant as below provided. 

5910303 vl 

DATED at Toronto on Wednesday, December 21, 2011 

Stikeman Elliott LLP 
199 Bay Street, Suite 5300 
Commerce Court West 
Toronto, Ontario 
M5L 1B9 

Peter F. C. Howard 
Tel: (416) 869-5613 
Fax: ( 416) 947-0866 

Counsel for Claimant, EIG Management 
Company, LLC and the Note Holders 





Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Rehab, James (ENERGY) 
December 23, 2011 3:39 PM 
Calwell, Carolyn (ENERGY) 
PACA Notice Expirry Date 

Hi, Carolyn - 1 get February 20th, since the 60th day lands on Sunday, Feb 19th -go to the next business day which is Feb 
20th. 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
December 23, 2011 4:31 PM 
Lindsay, David (ENERGY) 
Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Collins, Jason R. (ENERGY) 
Greenfield 
0040-000043232- EIG Management Company, LLC.PDF; Greenfield South BN.23 12 
2011.2.doc 

Confidential/Solicitor Client Privileged 

Deputy, 

Attached is the Proceedings Against the Crown Act notice, received by MAG yesterday. This puts EIG Management 
Company, LLC in position to issue a Statement of Claim against the Crown any time on or after February 201

h The 
attached note sets out claims in the PACA notice and also describes in high level terms the OPA's proposal. The PACA 
notice does not prevent pursuit of this proposal. 

MAG, including CLOC and the ADAG's office, and MOF Legal are fully looped in. There isn't a lot more that we can do at 
this stage without further details of the proposal. I will follow up with Mike Lyle on January 3"' for further details. 

Happy holidays! 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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STIKEMAN ELLIOTT 

Stikeman Hiott LLP BarrisLers & Solicitors 

5300 Commerce Court West, 199 Bay Sireet, Tcro~lto, Canada M5L 189 
Tel: (416) 869-5500 Fax: (416) 947-0866 WW'N.stikeman.com 

Peter F.C. Howard 
Direct: (416} 869-5613 
E-mail: phoward@stikcman.com 

BY COURIER 

Crown Law Office- Civil 
Ministry of the Attorney General 
720 Bay Street, 8th Floor 
Toronto, ON 
M7A2S9 

Dear Sirs/Mesdames: 

December 20, 2011 
File No.: 131814.1001 

Re: Notice Pursuant to section 7(1} of the Proceedings Against the 
Crown Act, R.S.O. 1990, c. P. 27 

I am enclosing a Notice of Claim on behalf of EJG Management Company, 
LLC which is served in accordance with the Proceedings Against the Crown Act. 

Yours truly, 

[) . i 
j-6/,_____ I J_( 

Peter F.C. Howard 

/jh 
encl. 
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NOTICE OF CLAIM 

TO: The Crown Law Office (Civil Law), Ministry of the Attorney General, 
Toronto, Ontario 

RE: Notice pursuant to section 7(1) of the Proceedings Agninst the Crown Act, R.S.O. 
1990, c. P.27: 

TAKE NOTICE that EIG Management Company, LLC for itself and as agent 
for the note holders (the "Note Holders") under the Note Purchase Agreement 
identified below (the "Claimant") intends to commence a claim against Her Majesty 
the Queen in Right of Ontario (the "Crown"), and possibly others, for damages and 
losses which Claimant has suffered as a result of the actions of agents and servants 
of the Crown for causes of action including in: 

(i) inducing Greenfield South Holdco Corp. and related entities 
(collectively "Greenfield") to breach the terms of a note 
purchase agreement dated May 26, 2011 (the "Note Purchase 
Agreement") with Claimant and related contracts; 

(ii) inducing the Ontario Power Authority (the "OPA") to repudiate 
the Amended and Restated Clean Energy Supply (ARCES) 
Contract dated April 12, 2005 and amended and restated as of 
March 16, 2009 (the "ARCES Contr·act") with Greenfield, which, 
in turn, caused Greenfield to breach its agreements with 
Claimant; 

(iii) interfering with Claimant's economic rights and/ or relations 
with Greenfield as set out in the Note Purchase Agreement and 
related documents; and 

(iv) interfering in Claimant's economic relations with Greenfield by 
causing the OP A to repudiate the ARCES Contract, which in 
turn caused harm to Claimant. 

I. MATERIAL BACKGROUND FACTS 

1. On or about April12, 2004, the OPA and Greenfield executed a Clean Energy 
Supply Contract for Greenfield to develop and operate the Greenfield South 
Generation Station which agreement was subsequently. amended by the 
ARCES Contract. It was agreed that the power facility to be constructed 
would be built in Mississauga on Loreland Avenue. 
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2. Under the ARCES Conh·act, Greenfield had the right to obtain secured 
lending from third parties. The secured party was given certain rights under 
the ARCES Contract and would as well be subject to certain obligations 
thereunder. 

3. On May 26, 2011, Greenfield entered into the Note Purchase Agreement with 
Claimant, acting as administrative agent for the Note Holders. Under the 
terms of that agreement, the Note Holders issued irrevocable financing 
commitments to Greenfield to finance the ownership, development, 
engineering, construction, testing, operation and maintenance of the Project. 

4. Also on May 26, 2011, Greenfield, Claimant and the OPA entered into a 
secured lender consent and acknowledgement agreement (the "Secured 
Lender Consent Contract") under which the OPA acknowledged that, 
amongst other things, Claimant constituted, and therefore is entitled to the 
benefits of, the Secured Lender under the ARCES Contract. 

5. On September 24, 2011, Liberal Leader and Ontario Premier Dalton McGuinty 
announced that the Ontario Government was permanently halting 
construction of the Greenfield South Generation Power Station . 

. 6. On November 14, 2011, the OPA wrote to Greenfield effectively repudiating 
the ARCES Contract on the instructions of the Crown. 

7. Subsequently, on November 18, 2011, the OPA and Greenfield agreed to a 
suspension of obligations under the ARCES Contract for a period until the 
end of the day on November 25, 2011 and neither party has performed under 
the ARCES Contract since November 18,2011. 

II. CLAIMS AGAINST THE CROWN 

8. Claimant states that Premier Dalton McGuinty, Minister of Energy Chris 
Bentley and any individual within the Ontario Government who participated 
in, or agreed with, the decision to cause the end of construction of the 
Greenfield South Generation Station, are or were agents of the Crown. 

9. In committing to terminate construction of the Greenfield South Generation 
Station, the Crown and its agents committed at least the torts of inducing 
breach of contract and interference with economic relations/rights to the 
damage and detriment of Claimant. 

10. As a result of the commission of these torts by its agents, for which the Crown 
is liable, Claimant and the Note Holders have suffered damages. Claimant, 
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on behalf of itself and the Note Holders, therefore gives notice of its claim 
against the Crown for damages suffered as a result of this conduct. · 

11. This Notice is made pursuant to the requirements contained in section 7(1) of 
the Proceedings Against the Crown Act. 

12. For further information pertaining to the within Notice of Claim, please 
contact solicitors for Claimant as below provided. 

5910303 vl 

DATED at Toronto on Wednesday, December 21, 2011 

Stikeman Elliott LLP 
199 Bay Street, Suite 5300 
Commerce Court West 
Toronto, Ontario 
M5L 1B9 

Peter F. C. Howard 
Tel: (416) 869-5613 
Fax: (416) 947-0866 

Counsel for Claimant, EIG Management 
Company, LLC and the Note Holders 
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ISSUE: 

Confidential and Solicitor-Client Privileged 

Ministry of the Attorney General 
Briefing Note 

Legal Services Division 
Legal Services Branch- ENE/MOI 

• Greenfield South Gas Generating Plant in Mississauga (the Greenfield South 
project) 

CURRENT STATUS 

• On December 21, 2011, EIG Management Company, LLC, a secured creditor of 
Greenfield South project, served a notice of claim under the Proceedings Against the 
Crown Act. 

• The Ontario Power Authority is developing a proposal to have Greenfield South 
Power Corporation (Greenfield) seek Companies' Creditors Arrangement Act 
protection and to have Ontario Power Generation enter into a joint venture to make a 
bid for Greenfield's assets and trade debt and existing supply contracts. 

Notice Under Proceedings Against the Crown Act 

• On December 21, 2011, EIG Management Company, LLC ("EIG") (representing 
itself and certain note holders involved in the financing of the Greenfield South 
project) served a notice of claim under the Proceedings Against the Crown Act. 

• This notice of claim represents the first procedural step in bringing a law suit against 
the Crown. 

• The notice of claim alleges that, in committing to terminate construction of the 
Greenfield South project, the Crown and its agents, including Premier McGuinty and 
Minister Bentley, have committed the torts of (i) inducing breach of contract and (ii) 
interfering with economic relations/rights to damages of EIG. 

• EIG may serve a statement of claim on the Province any time after February 20, 
2011. 

Negotiations between the OPA and Greenfield 

• The OPA and Greenfield have been attempting to negotiate an agreement to allow 
development of the Greenfield South Project to cease, to determine the amount of 
Greenfield's sunk costs and to enter into negotiations to develop a gas plant at 
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CONFIDENTIAL/SOLICITOR CLIENT PRIVILEGED 

another site. Greenfield's secured creditors, including EIG, are involved in the 
negotiations. 

• On December 14, 2011, the OPA and Greenfield agreed to continue negotiations 
and to continue to suspend obligations under the Amended and Restated Clean 
Energy Supply (ARCES) Contract, including suspension of construction activities 
until January 20, 2012. 

o The OPA agreed to pay $35,000,000 to Greenfield in recognition of 
Greenfield's sunk costs incurred to date. In addition, the OPA will make 
direct payments to Greenfield's suppliers in the amount of approximately 
$13.14 million on behalf of Greenfield. 

• The OPA has advised ENERGY that EIG has noted Greenfield in default of its credit 
obligations. 

• The OPA is developing a proposal that may assist in resolving negotiations, 
particularly with respect to secured creditors. 

o Greenfield would seek protection under the Companies' Creditors 
Arrangement Act. 

o Ontario Power Generation would enter into a joint venture with an entity 
related to the Greenfield parent company, Eastern Power, to acquire 
Greenfield's assets, trade debt and equipment supply costs. 

o The OPA would assist OPG in financing this entity. The assets would then 
be used by the joint venture to pursue a new gas plant at a different 
location. 

NEXT STEPS 

• The OPA and OPG plan to meet to discuss the OPA's proposal in early January 
2012. 

• Nothing is expected to happen with respect to EIG's notice of claim until at least 
February 20, 2012 

BACKGROUND 

• Originally, the Greenfield South project was to be a 280 MW combined cycle natural 
gas plant in the City of Mississauga on a 4.5 hectare property at 2315 Loreland 
Avenue. 

• The Greenfield South project arose out of a Ministry of Energy Clean Energy Supply 
(CES) procurement process in 2004. 

2 
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o The original contract was executed in April, 2005. 
o The OPA subsequently assumed the contract. It was amended and 

restated in March, 2009 in recognition of process delays and complexities 
experienced by Greenfield. 

o In March 2011, the OPA renegotiated the initial Commercial Operation Date 
(C.O.D.) with Greenfield to 03 2014. 

• On September 24, 2011, the government announced a commitment to stop 
construction at the site and to relocate the plant. 

• On November 21, 2011, Minister of Energy Chris Bentley issued a statement that 
the OPA had advised that Greenfield had agreed to stop construction immediately 
and that both the OPA and Greenfield were negotiating to relocate the plant. 

Date: 

Prepared by: 

Approved by: 

December 23, 2011 

James P.H. Rehab 
Senior Counsel 
5-6676 

Carolyn Calwell, Deputy Director 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 
2-5409 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 

Lindsay, David (ENERGY) 
December 23, 2011 4:44PM 
Calwell, Carolyn (ENERGY) 

Cc: 
Subject: 

Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Collins, Jason R. (ENERGY) 
Re: Greenfield 

Thanks Carolyn, 

I appreciate the update. So long as all are in the loop that is about as much as we can do at this point. 

David 

From: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Collins, Jason R. (ENERGY) 
Sent: Fri Dec 23 16:30:52 2011 
Subject: Greenfield 

Confidential/Solicitor Client Privileged 

Deputy, 

Attached is the Proceedings Against the Crown Act notice, received by MAG yesterday. This puts EIG Management 
Company, LLC in position to issue a Statement of Claim against the Crown any time on or after February 201

h The 
attached note sets out claims in the PACA notice and also describes in high level terms the OPA's proposal. The PACA 
notice does not prevent pursuit of this proposal. 

MAG, including CLOG and the ADAG's office, and MOF Legal are fully looped in. There isn't a lot more that we can do at 
this stage without further details of the proposal. I will follow up with Mike Lyle on January 3"' for further details. 

Happy holidays! 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Than!~; you. 
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Calwell, Carolyn (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Rehab, James (ENERGY) 
December 28, 2011 2:36 PM 
Calwell, Carolyn (ENERGY) 
RE: Greenfield 

• Carolyn, I just noticed an error I made regarding the calculation of the 60-day period - I should have also excluded the 
new "Family Day" that actually (yikes!) lands on February 20'" this year. Mind you, the way the statement appears in 
the note appears to me to be (still) correct- it reads "EIG may serve a statement of claim on the Province 
any time after February 20, 2011." The word "after" saves it for us. Perhaps you caught it after all- at any 
rate, I note this error and I apologize. 

Many thanks, Carolyn! 

James 

From: Calwell, Carolyn (ENERGY) 
Sent: December 23, 2011 4:43 PM 
To: Rehab, James (ENERGY) 
Subject: FW: Greenfield 

For your files. 

From: Calwell, Carolyn (ENERGY) 
Sent: December 23, 2011 4:31 PM 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Collins, Jason R. (ENERGY) 
Subject: Greenfield 

Confidential/Solicitor Client Privileged 

Deputy, 

Attached is the Proceedings Against the Crown Act notice, received by MAG yesterday. This puts EIG Management 
Company, LLC in position to issue a Statement of Claim against the Crown any time on or after February 201

h The 
attached note sets out claims in the PACA notice and also describes in high level terms the OPA's proposal. The PACA 
notice does not prevent pursuit of this proposal. 

MAG, including CLOC and the ADAG's office, and MOF Legal are fully looped in. There isn't a lot more that we can do at 
this stage without further details of the proposal. I will follow up with Mike Lyle on January 3"' for further details. 

Happy holidays! 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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From: 

Sent: 
To: 

Cc: 

Attachments: 

Perun, Halyna N. (ENERGY) 

October 11, 2011 2:04 PM 

lindsay, David (Er"ERGY); Kulenclran, Jesse (ENERGY) 
Jennings, Rick (ENERGY) 

FW: Greenfield South Contract Deck 

Gas Plant Considerations 2 (2) (JPR Comments 2A).ppt 

These are in progress- we'll have them in shape in about 15 min- but in any event as far as we got 

Halyna N. Perun 
NDirector 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 f Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all aHachments. Thank you. 

from: Calwell, Carolyn (ENERGY) 
Sent: October 11, 2011 2:04 P~1 
To: Perun, Halyna N. (ENERGY) 
Su'bje'Ct: FW: Greenfield South Contract Deck 

I was only able to get to slide 5 

From: Rehab, James (ENERGY) 
Sent: October 11, 20111:59 PM 
To: Calwell, Carolyn (ENERGY) 
c:>uu1tu; Greenfield South Contract Deck 

Hi, Carolyn- my comments are attached" Please note that I'd be very happy to go over the deck again, but I thought I'd 
better get these comments to you now and we could work our way through them or proceed in any way that seems best. 
l<indly, 
James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of !nfrastructure 



Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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MINISTRYOF ENERGY 

Key Facts About the Greenfield South Plant 
10 Successful applicant in Ministry of Energy run Clean Energy 

Supply (CES) RFP, contract signed with the OPA in April 
2005. 

~~ Eastern Power, the project developer based in Ontario, has 
received all required provincial approvals, including 
Environmental Assessment and Certificates of Approval; 

.. Eastern Power has received all required municipal 
approvals, including building site approval from the City of 
Mississauga issued in May 2011; 

" Eastern Power has recently secured financing (confirmed 
by the OPA). _ 

,--- __.----
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MINISTRY OF 

A- Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision 
E-
F- Gardens 

A 220 Meters 
270 Meters 
500 Meters 
7 40 IV\ eters 
910 Meters 
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MINISTRYOF ENERGY 

Issues 

• Construction continues at the Greenfield South site. 

• The project has all applicable approvals. A regulatory mechanism for 
stopping construction could be challenged under the contract terms as 
well as in the courts, in the absence of a breach of approval conditions. 
A legislative solution, where carefully drafted, is less vulnerable to a 
successful suit. 

• Legal interaction with Eastern Power is through the OPA which 
currently holds and administers the contract. 

• Statements have been made by local politicians that the plant would 
not be relocated to a site in Mississauga or Toronto Alternative site 
options and alternative ways to supply Mississauga have not been 
identified. Alternative sites would require new provincial and municipal 
approvals processes to be undertaken involving appreciable delay and 

................. exgense. ·········· .. ········ ······ ... .. . .. mmu • •• ••••••• ·• ••••••••••••••••• .•••• --
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MINISTRYOF ENERGY 

• 

• 

• 

• 

Next Steps 
........... , ................... . 

OPA be could be requested to approach Eastern Power about negotiating settlement, could 
include covering costs to date (sunk costs), covering foregone revenue, as well as establishing 
a contract for a new site. [ 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel the 
contract. The Government could agree to cover some or all of the settlement costs. 

There are some interpretive risks, including the argument that once the contract (initiative) is passed to it, the Minister is 
limited in his authority to further direct the OPA about the same initiative. May have to refocus "direction" in terms of 
llexpectations" 

Cambridge is a potential alternate site: [ntd-jpr: OPA mentioend KW and Lennox as well.] 
• The project would have to be reconfigured (450 MW peaking plant versus 280 MW 

combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discussions about this site although nothing has been agreed to. 
• Does not directly address supply needs in Mississauga and Toronto 

Proponent may be willing to settle for a large cash settlement representing foregone net 
revenue or may view its tinancial prospects as being better through the courts. 

-------
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From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Privileged and Confidential 

Please see attached 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Khatri, Anupa (ENERGY) 
To: Perun, Halyna N. (ENERGY) 
Sent: Tue Oct 18 16:11:24 2011 
;:,uuJe:<:r: Greenfield South 

Hi Halyna, 

l'erun, Halyna N. (ENERGY) 
October 18, 2011 4:13 PM 

Lindsay, David (ENERGY); Jennings, Rick (ENERGY) 

Calwell, Carolyn (ENERGY) 
Fv1: Greenfield South 

Greenfield South Options.pclf 

The scanned version is attached, as requested. 

Regards, 
)lnupa 'K]iatri 
r])irectar's SecteMry 
9diuistdes cif 'Energy e.i Itifnrstnu:ture 
£ega{Services tBrancft 
717 ffiay Street1 4tfi Pfootr Suite 425 
%ronto, 0!}[~159 21£5 
IJ'h: 416-32.1-1841 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to \Vhom it is addressed. Any dissemination or use of this information by others than the Intended rec!pient(s) ts 
prohibited. lf you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 





From: 
Sen!: 
To: 

King, Ryan (ENERGY) 
October 19, 201112:51 PM 
Silva, Joseph (ENERGY); Lindsay, David (ENERGY) 

Cc: McKeever, Garr; (ENERGY); MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY); 
Jennings, Rick (ENERGY); Cayley, Daniel (ENERGY); Perun, Halyna N. (ENERGY) 

Subject: RE: Deck 
Attachments: Greenfield South Construction Oct 20 2011 LSB ESTDP (v6).ppt 

This version replaces 'considered' with 'proposed' if it's not too late 

From: l<ing, Ryan (ENERGY) 
Sent: October 19, 2011 12:•19 PM 
To: Silva, Joseph (ENERGY); Lindsay, David (ENERGY) 
Cc: McKeever, Garry (ENERGY); MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY); Jennings, Rick 
Daniel (ENERGY); Perun, Halyna N. (ENERGY) 
;:,uoJt:cc; RE: Deck 

Hi Joseph, 
·Updated deck attached. 

From: Jennings, Rick (ENERGY) 
Sent: October 19, 2011 12:29 Pi'-1 
To: King, Ryan (ENERGY) 
Cc: McKeever, Garry (ENERGY); HacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
:>unJc:n; FW: Deck 

Cayley, 

Ryan this is the latest edited version from LegaL An addition to the Appendix per the Deputy's request is to add the other 
options proposed by the OPA. The list is in the deck now but please insert the description and pros and cons for each of 
the 3 other options from the OPA deck. llwve left a copy on your desk. 

Send to Joseph when this has been done. Thanks. 

From: Calwell, Carolyn (ENERGY) 
Sent: October 19, 201111:55 Ar'1 
To: Lindsay, David (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Perun, Haiyna N. (ENERGY) 
Sulilject: Deck 

Revised as discussed< 

Carolyn 

This comlllunlcaUon may be solicilor/clien! privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
disscrninaHon or usc of !his lnforrnatfon by others ll1an the intended reciplen!{s) is prohibited. If you have received this message in error please notify H1e writer 
and permanently delete !he message and nil at!achments. T!wnk you. 
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MINISTRYOF ENERGY 

Local Context 
• Local residents do not support the Greenfield South gas plant in 

Mississauga, which is currently under construction. 

• On October 12 the Mississauga Council passed a motion requesting 
that the Government and the Premier take immediate action to cancel 
the contract, stop construction and return the site to pre-construction 
condition 
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continues at South site. 

The project has an enforceable contract with the Ontario Power 
approvals. The developer's work in compliance with the rnntr::.rt 
approvals. 

The OPA is 
the contract 

and administers the contract with Eastern Power. The Province is not a party to 
OPA that it has no right under the contract to terminate the 

The OPA has ct"""'u 
to change or to tcwrnin"'t" 

to approach the developer to begin negotiations 

Easter Power the OPA that it not tools' it receives ·fnrn<:> 

f'lntifir::ttinn nntPnti;;'::l ternative site nntinn not 

""'m"' local politicians have stated that the 
Toronto. 

.CONFI 

would not be relocated to a site 
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MINISTRYOF ENERGY 

Next Steps Involve the OPA 
• The OPA to be asked to approach Eastern Power to initiate discussions. The discussion 

would likely include potential treatment of costs incurred to date (sunk costs- intluding 
equipment costs), treatment of construction and equipment related contracts, estimates 
and treatment of foregone revenue, and options and Eastern's interest with respect to 
relocating to an alternative site. 

• The OPA has made some preliminary analysis of costs and foregone revenue. Further 
analysis of these costs is required and their allocation between the tax base and the rate 
base is required. 

• The OPA has also identified several sites that would require government and OPA 
review before being shared with Eastern Power. Each of these alternative sites have 
various issues associated with them. 

• Eastern Power may or may not be interested in developing the proposed alternative sites, 
may be willing to walk away from the Mississauga plant for a financial cash settlement or 
may view its prospects as being better though the courts. 

-
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G i u..;;ru I<r;;:;;;;H·ln \i\nTn t- ;:~~TPrn r-ower may 
(e.g. legislation). 

• llliTiriTill'-' "'"'.usstons 1:0 relocate or otherwise cancel 
. cause Eastern Power launch a law 

Government. 

* l rlP 1\/llfl!<;;;.TPr· <;,., f"Pf1l !P'T f'!T TrlP t 11-'A rnrnr be 

e I ne OPA may ask for a "direction" from the Minister 
undertaking any discussions with Eastern Power. 
OPA in this way 

Government 

_ plant may 
either or both of the OPA 

interference 

Act, 1998 before 
to direct the 

• ct~:>rn Power's a claim NAFT A if this project does 

CONFIDENTIAL/ SOLICITOR·CLJENT 
PRIVILEGED 

. --~~--·-·" -·---



MINISTRYOF ENERGY 

Cabinet Minute 

Cabinet agreed that: 

• The Ministry of Energy to work with the Ontario Power Authority to enter into 
discussions with Eastern Power toward a satisfactory resolution of the Mississauga site. 

• The Ministry of Energy to work with the Ontario Power Authority, the Ministry of 
Finance and the Ministry of the Attorney General to develop strategies to reach an 
agreement with Eastern Power. 

• The Minister of Energy to report back to Cabinet by December 2011 with the details of the 
discussions with Eastern Power. 

• The Ministry of Energy to work with Premier's Office/Cabinet Office on a stakeholder 
management and communications strategy. 
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MINISTRYOF ENERGY 

Key Facts About the Greenfield South Plant 
······'·········-······ ················-······ 

• Greenfield South Power Corporation (controlled by Eastern Power 
Corporation) was the successful applicant in Ministry of Energy run 
Clean Energy Supply (CES) RFP and signed a contract with the OPA in 
April 2005. 

• Eastern Power, based in Ontario, has received all required provincial 
approvals, including Environmental Assessment and Certificates of 
Approval. 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011. 

• Eastern Power has secured debt financing from Credit Suisse and EIG 
(confirmed by the OPA). 

-----
CONFIDENTIAL/ SOLICITOR-CLIENT 

PRIVILEGED 

I"'~ 

t?ontario 



-Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium 
F- Sherway Gardens 
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220 Meters 
270 Meters 
500 Meters 
740 Meters 
910 Meters 
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MINISTRYOF ENERGY 

::"~~~7:--" '"-"··· ~ ..... '-' .. ,. 

*Plant construction as of 28 September 2011 
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MINISTRYOF ENERGY 

Other Options Proposed by the OPA 
................. . .............................................................. ,. ..................... _. .............. ., ..................................... , ......... . 

& Unilateral termination of contract 
• Pros 

- Greenfield South will be required to being to mitigate its damages 
which means they should stop construction (or at the very least, the 
OPA will not likely be liable for those additional costs that could have 
been avoided after date of termination of contract) 

• Cons 
- Does not provide opportunity to explore options for relocating project 

- Sends negative message to other OPA counter-parties 

"'- ---
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Other Option Proposed by e uP A Con 

~~~ Legislation 
• 

• 
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MINISTRYOF ENERGY 

Other Options Proposed by the OPA Con'd 

I& Pay the plant not to run 
• Pros 

- OPA obligations to make monthly payments are low based on 
outcome of ::wos RFP process and paying plant not to operate over 20 

years may be cheaper than paying for sunk costs, remediation of the 
site and potentially some lost profits 

• Cons 
- Will be difficult to convince community that plant will not operate 

-
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Frmn: 
Sent: 
To: 

Subject: 
Attachments: 

PrivHeged and Confidential 

Perun, Halyna N, (ENERGY) 
October 19, 2011 2:25 PM 
Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); King, Ryan (ENERGY); Calwell, Carolyn 
(ENERGY) 
fW: Greenfield South Options OPA 
doc20111 0191415 2 2 .pdf 

Hi- just received a new deck from the OPA: 

VVhafs different from the previous version: 

Page 2 - First two bullets and fourth bullet- new 

Page 6-10- pictures added of construction 

Page 13- bullet re siting discussions complicated by ongoing discussion with Trans Canada is new as is the last part of 
the last bullet which notes that some arrangements could be more straightforward or more complicated (the part', the 
willingness of the host community ... " to the end of the bullet is new) 

Page 16- Option 1- Contract termination- precedent: Oakville gils plant- added 

Page 17- Option 2 new "conn in legislation option -'1requires time to put ln place!! plus reference to Adams Mine Lake 

Act, 2004 added 

Page 18- Option 3 Negotiations option- revised second con; i.e. Greenfield South likcly to continue construction while 
discussions ongoing unless incentive pmvided to them to stop 

Page 19- Option 4 "pros" is revised and new second "con" added; plus reference to Quebec facility as precedent. 

Lastly, in previous version on page 3 under 11 contract fadlity 11 there was a reference to statement that 11 a!l major items 
fro the project are completedlf ~and thls has been removed from the new version 

Halyna 

Haiyna N. Perun 
A/Director 
legal Services Branch 
Ministries of Energy & Infrastructure 

777 Bay Street, 4th Floor, Suite 425 

Toronto, ON MSG 2E5 
Ph: (116) 325-6681 I Fax: (416) 325-1781 

BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontariq.ca 



Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the 
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) 
is prohibited. If you have received this message in error please notify the writer and permanently delete the message 
and all attachments. Thank you. 
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From: 
Sen I: 
To: 

Thanks Carolyn. 

Silva, Joseph (ENERGY) 

October 19, 2011 3:34 PM 

Cal well, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY); King, 
Ryan (ENERGY) 

RE: Greenfield South Construction Oct 20 2011 lSB 4.ppt 

Just discussed below with the Deputy. 

f·le's fine with the changes, except wants Riel< to weigh in on the second bullet (thinking we should 
remove tile word "residential"). 

Will also flag bullet 1 (advice to cabinet) 

From: Calwell, Carolyn (ENERGY) 
Sent: October 19, 2011 3:27 PM 
To: Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Sull:lje:ct: RE: Greenfield South Construction Oct 20 2011LSB 4.ppt 

Here are the differences between our last version and MAG's. legal's concerns (if any) in braclcels that follow. 

• Advice to Cabinet should be added to tile footer 
• Local Content (slide 2)- MAG added 2 bullets about location of plant in a residential area and proximity of plant 

to recently constructed residences prompting a policy reconsideration (Rick/Ryan- please address) 
• Considerations (slide 3)- MAG took out the reference to some local politicians having concerns (no concerns) 
• Next Steps Involve the OPA (slide 4)- MAG look out reference to allocation of costs between the rate and tax 

bases and the reference to work required on alternate sites (no concerns) 
• Cabinet Minute (slide 6)- MAG took out the reference to ENE, OPA, MAG and MOF working together on 

strategies and the reference to the stokeholder/comms plan (no concerns) 
• OPA alternative proposals- out (no concerns) 

Carolyn 

From: Silva, Joseph (ENERGY) 
Sent: October 19, 2011 3:00 rr~ 
To: Perun, Helyna N, (ENERGY); Calwell, Carolyn (ENERGY); Jennings, Rick (ENERGY); l<lng, Ryan (ENERGY) 
Sul:ljE!ct: FW: Greenfield South Construction Oct 20 2011 LSB 4.ppt 
Im;portanrce: High 

Hi- for review please.· Thanks. 

From: Brown, r~eredith (JUS) 
Sent: October 19, 2011 3:00PM 
To: Silva, joseph (ENERGY) 
Suliljed: Greenfield South Construction Oct 20 2011 LSB 4.ppt 



Please find attached the DAG approved slides. 
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From: 
Sent: 
To: 

Subject: 
Attachments: 

King, Ryan (ENERGY) 
October 19, 2011 3:48 PM 
Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); Porun, Ha!yna N. (ENERGY); Jennings, 
Rick (ENERGY) 
RE: Greenfield South Construction Oct 20 2011 LSB 4.ppt 
Greenfield South Construction Oct 20 2011 LSB 4 (estdp eclit)).ppt 

Edit to the local context slide and considerations slide. It Is incorrect to refer to this as residential. It is zoned heavy 
Industrial. 

From: Silva, Joseph (ENERGY) 
Sent: October 19, 2011 3:34 PM 
To: Calwell, Carolyn (ENERGY); Perun, Haiyna N. (ENERGY); Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Su!t:lject: RE: Greenfield South Construction Oct 20 2011 LSB 4.ppt 

Thanks Carolyn. 

Just discussed below with the Deputy. 

l-Ie's fine with the changes, except wants Rick to weigh in on the second bullet (thinking we should 
remove the word ''residential''). · 

\!Viii also flag bullet i (advice to cabinet) 

From: Caiwell, Camlyn (ENERGY) 
Sent: October 19, 2011 3:27PM 
To: Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Su!bjed: RE: Greenfield South Construction Oct 20 2011LSB 4.ppt 

Here are the differences between our iast version and MAG's. Lega!'s concerns (if any) in brackets that follow. 

• Advice to Cabinet should be added to !he footer 
' Local Content (slide 2)- MAG added 2 bullets about location of plant in a residential area and proximity of plan! 

to recently constructed residences prompting a policy reconsideration (Rick/Ryan- please address) 
• Considerations (slide 3) MAG took out the reference to some local politicians having concerns (no concerns) 
• Next Steps Involve tile OPA (slide 4)- MAG took out reference to allocation of costs between tile rate and tax 

bases and the reference to work required on alternate sites (no concerns) 
' Cabinet Minute (slide 6)- MAG took out the reference to ENE, OPA, MAG and MOF working together on 

strategies and the reference to the stakeholder/comms plan (no concerns) 
• OPA alternative proposals- out (no concerns) 

Carolyn 

from: Silva, Joseph (ENERGY) 
Sent: October 19, 2011 3:00PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Subject: FW: Greenfield South Construction Oct 20 2011 LSB 4.ppt 
Im1oortanrce: High 



Hi- for review please. Thanks. 

from: Brown, Meredith (JUS) 
Sent: October 19, 2011 3:00PM 
To: Silva, Joseph (ENERGY) 
Subject: Greenfield South Construction Oct 20 2011 LSB 4.ppt 

Please fincl attached the DAG approved slides. 

2 
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MINISTRYOF ENERGY 

local Context 

• Local residents strongly oppose the Greenfield South gas plant in 
Mississauga, which is currently under construction. 

• On October 12 the Mississauga Council passed a motion requesting that 
the Government and the Premier take immediate action to cancel the 
contract, stop construction and return the site to pre-construction 
condition. 

• The recent construction of condominium towers in the general area has 
prompted a policy reconsideration of the location of the gas plant. 

1'),:.., 

--
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Con iderations 

' Construction at the Greenfield South site. 

, Greenfield South Power Corporation (controlled by Eastern Power Corporation) has an enforceable 
contract with the Ontario Power Authority and all applicable approvals. The developer's work 
appears to be in compliance with the contract and current approvals. 

• 

• 

• 

The OPA is party to 
the contract. The OPA 
circumstances. 

The OPA has asked 
to change or to terminate 

OPA. 

ministers the contract 
advised that it has no 

Eastern Power. The Province is not a party to 
under the contract to terminate in the current 

government to approach the begin negotiations 
contract. 

OPA that it is awaiting a decision Cabinet before it into 

identification of potential alternative site options 
alternative sites have various issues associated 

yet been completed. Each of these 
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MJNJSTRYOF ENERGY 

Next Steps Involve the OPA 
--

• The OPA to be asked to approach Eastern Power to initiate discussions. 
The discussion would likely include potential treatment of costs 
incurred to date (sunk costs- including equipment costs), treatment of 
construction and equipment related contracts, estimates and treatment 
of foregone revenue, and options and Eastern's interest with respect 
to relocating to an alternative site. 

, • At this stage, the OPA has only made a preliminary analysis of costs. 

1 • Eastern Power may or may not be interested in developing the 
proposed alternative sites, may be willing to walk away from the 
Mississauga plant for a financial cash settlement or may view its 
prospects as being better though the courts. 

---------------------------------------

-··- --
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MINISTRY OF E 

legall ues 

• Eastern Power may not be successful and 
legislation). 

• Initiating discussions to relocate or otherwise cancel the Mississauga 
Eastern Power to launch a law suit against either or both of the OPA 

may cause 
Government. 

• The Minister's request of the OPA may be contractual intprfpr-,nrP attract 
to 

• The OPA may ask for a 
undertaking any discussions 
OPA in this way is unclear. 

from the Minister under the 
Eastern Power. The M 

• Eastern Power's ·Fin:>n may have a claim under if 
proceed. 

DENTIAL / SOLICITOR·CLIENT 
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Act, 1998 before 
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project does 
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MINISTRYOF ENERGY 

Cabinet Minute 

Cabinet agreed that: 

~~~ The Ministry of Energy to work with the Ontario 
Power Authority to enter into discussions with 
Eastern Power toward a satisfactory resolution of 
the Mississauga site. 

~~~ The Minister of Energy to report back to Cabinet by 
December 2011 with the details of the discussions 
with Eastern Power. 

-
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MINISTRYOF ENERGY 

Key Facts About the Greenfield South Plant 
.... , ............ , 

• Greenfield South Power Corporation (controlled by Eastern Power 
Corporation) was the successful applicant in Ministry of Energy run 
Clean Energy Supply (CES) RFP and signed a contract with the OPA in 
April 2005. 

• Eastern Power, based in Ontario, has received all required provincial 
approvals, including Environmental Assessment and Certificates of 
Approval. 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011. 

• Eastern Power has secured debt financing from Credit Suisse and EIG 
(confirmed by the OPA). 
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-Proposed Greenfield 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest 
E- Trillium Heath 
F- Sherway Gardens 
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MINISTRYOF ENERGY 

*Plant construction as of 28 September 201'1 
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Rick 

From: 
Sent: 
To: 

Cc: 

Attachments: 

Privileaed and ConfidentiE{[ 

Perun, Halyna N. (ENERGY) 
October 19, 2011 4:37 PM 
Lindsay, David (EI.JERGY) 
Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY); King, Ryan 
(ENERGY) 
note re plant 
Greenfield South BN LSB Oct 19·11 for DMLindsay.doc 

David -This note outlines the legal issues with the contemplated option and sets out the alternative options (building on 
what's in the OPA deck) for your ease of reference. We'd be happy to review it with you. 

Also, Mike Lyall left me a message asking about the status of the deck going to Cabinet. From the call it seems to me 
that the OPA is t11inking that their revised deck is what wiil be used tomorrow. I'd like to let l1im know that it was helpful for 
us to have their deck but that the Ministry was asked to create a slimmer product. 

J{a[ytut 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E~mail: HC!!Yf_~_~Perun_~Q.D_@llQj(.Q 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it Is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all a!tachments. Thank you. 





• South Gas Generaiing Plant in Mississauga 
• It is proposed that the Ministry of Energy work with the Ontario Authority 

(OPA) to enter into discussions with South Corporation 
(controlled by Eastern Power Corporation, referred to as "Eastern Power") 
towards a satisfactory resolution of the Mississauga site 

BACKGROUND 

• Eastern Power is developing the Greenfield South Generating Station, a 280 MW 
combined cycle natural gas plant under construction in the City of Mississauga on a 
4.5 hectare property at 2315 Loreland Avenue. 

• The project arose out of a Ministry of Energy Clean Energy Supply (CES) 
procurement process in 2004. This contract was eventually assumed by the OPA. 

• The project was undertaken to meet local reliability needs for the Southwest and 
Western GT A and has been positioned as part of the coal closure strategy. 

• The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 km from the nearest school. 

• The project is strongly opposed by local residents. On October 12, 20·11, the 
Mississauga Council passed a motion requesting that the government and the 
Premier take immediate action to cancel the contract, stop construction and return 
the site to pre-construction condition. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

• In 2008, Ministry of Environment (MOE) granted all necessary environmental 
approvals. 

• In March 201 i, OPA renegotiated the initial Commercial Operation Date (C.O.D.) 
vvith Eastern Power, in recognition lengthy regulatory approvals and financing 

· delays experienced by Eastern Power. The new Milestone Date for Commercial 
Operation, when the plant is required to be fully operational, is September 1, 20'14. 

• In May 2011, Eastern Power finalized its financing arrangements with Credit Suisse 
and EIG. Around that time, the City of Mississauga issued building permits for the 
construction at the site. 
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• In June 2011, MOE announced that it will conduct an updated review of the approval 
for the gas plant to assess recent developments. No end-date was set for this 
process. 

• In July 2011, Eastern Power reported that it had laid foundations for the steam and 
."\\as turbine halls and placed orders for the major equipment (generators, turbines, 
· etc.). 

• Construction continues at the site. Eastern Power has informed the OPA that it will 
not "down tools" until it receives formal notification of next steps. 

• Next steps would require the OPA to be asked to approach Eastern Power to initiate 
discussions. 

o The discussion would likely include potential treatment of costs incurred to 
date (sunk costs- including equipment costs), treatment of construction and 
equipment related contracts, estimates and treatment of foregone revenue, 
and options and Eastern's interest with respect to relocating to an 
alternative site. 

DISCUSSION: 

• Discussion with Eastern Power may not be successful and could require the 
Government to consider other options (e.g. legislation). 

• Initialing discussions to relocate or otherwise cancel the Mississauga plant may 
immediately cause Eastern Power to launch a law suit against either or both of 
the OPA and the Government. 

• Such a discussion will signal repudiation of the contract, which gives 
Eastern Power the right to sue the OPA. 

• The Minister's request of the OPA may be found to be contractual interference 
and may attract liability to the Province. 

• Eastern Power could claim that the Crown induced the OPA's breach of 
contract where Eastern Power can show: 1) that the Crown knew about 
the contract; 2) the Crown's action was intended to cause the OPA to 
breach the contract; 3) the Crown's action caused the OPA to breach the 
contract; and 4) Eastern Power suffered damages as a result. 

• The OPA may ask for a "direction" from the Minister under the Electricity Act, 
1998 before undertaking any discussions with Eastern Power. The Minister's 
authority to direct the OPA in this way is unclear. 

• The Electricity Act, 1998 gives the Minister of Energy the authority to issue 
directions and directives to the OPA, which the OPA must follow. 

2 
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• Under s.25.30(2), the Minister may issue, and the OPA shall follow 
in preparing its integrated power system plans, directives that have 
been approved by the Lieutenant Governor in Council that set out 
the goals to be achieved during the period to be covered by an 
integrated power system plan, including goals relating to, 
(a) !he production of electricity from particular combinations of 

energy sources and generation technologies; 
(b) Increases in generation capacity from alternative energy 

sources, renewable energy sources or other energy sources; 
(c) the phasing-out coal-fired generation facilities; and 
(d) the development and implementation of conservation 

measures, or 
in particular service areas. 

' Under s.25.32(4.1), the Minister may direct the OPA to undertake 
any request for proposal, any other form of procurement solicitation 
or any other initiative or activity that relates to, 
(a) the procurement of electricity supply or capacity derived from 

renewable energy sources; 
(b) reductions in electricity demand; or 
(c) measures related to conservation or the management of 

electricity demand. 

' Under s.25.32(7), the OPA shall enter into any contract following a 
procurement solicitation or other initiative referred to in clause (4) 
(a) [transition provision] if directed to do so by the Minister of 
Energy, and that contract shall be deemed to be a procurement 
contract that was entered into in accordance with any integrated 
power system plan and procurement process approved by the 
[Ontario Energy] Board. 

• The Minister could likely rely on certain these auU10ri!ies to direct the 
OPA to enter into negotiations with Eastern· Power but if the result is 
termination of the contract then none of these authorities unambiguously 
allows the Minister to direct the OPA to terminate a contract. 

Eastern Power's financiers may have a trade-related (e.g. NAFTA) claim if this 
project does not proceed. 

, An investor could allege treatment less favourable than that accorded to 
investments of other investors or could allege arbitrary and unfair 
application of government (including OPA) measures. 

Eastern Power's claim to damages is not clear. The contract limits liability for 
certain types of damages, including lost profits. The contract also provides for 

3 
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damages for discriminatory action (e.g. legislation, regulation, or ore that 
detrimentally affects Eastern Power). The enforceability of these provisions is 
not certain in these circumstances. 

ALTERNATIVES CONSIDERED 

Option 1 - Legislation 

• The contract could be cancelled by legislation that would include provisions such 
as: 

• A provision expressly terminating the agreement; 
• A provision immunizing the Crown and the OPA from any and all lawsuits 

arising from the cancellation of the agreement 
• If desired, a provision addressing the types of compensation that will be 

provided and a mechanism (such as arbitration) for determining 
compensation, or alternatively stipulating that no compensation at all will 
be provided. 

• As the courts interpret these types of provisions very restrictively, the 
legislation would have to be drafted very carefully and be very clear and 
explicit. 

• Precedent: Adams Mine Lake Act, 2004 
• Pros 

- Allows Government to control level of compensation to be paid 
- Government can specify that no compensation will be paid for costs 

• Cons 

incurred past ceriain date (e.g. announcement of Government's 
policy or date of first reading) 

- Will be controversial and requires time to enact 
- Developer could bring law suit in the interim, though legislation 

could ultimately preclude liability and damages and address other 
issues under the contract. such as the discriminatory action clause 

- Potential impact on investment climate 

Option 2- Regulatory 

• Existing regulatory approvals could be revoked or other regulatory steps could be 
taken to terminate H1e project 

• Pros 
- Eastern Power is subject to a Certificate of Approval under the 

Environmental Protection Act. Technically, approvals can be 
amended or revoked if legally justified. 

• Cons 
- Any revocation or other regulatory actions would be subject to 

appeal or judicial review. The Ministry of Environment would be 
required to demonstrate an environmental justification for the action 

4 
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in order to successfully defend the challenge. No apparent 
environmental basis for action at this point 
If such a challenge was successful, Eastern Power may initiate a 
civil action in tort against the Crown. 

- Eastern Power may also seek a remedy against the OPA under the 
terms of the contract under the discriminatory action clause. 

Option 3- Negotiation (recommended) 

• The OPA could attempt to commence negotiations with Eastern Power regarding 
stopping construction and developing a new location for a different facility. 

• Pros 
- OPA has the opportunity to assess position of Ea:stern Power 

its interests in stopping construction. 

• Cons 
OPA can begin discussion of a new site. 

Eastern Power may refuse to commence discussions or seek to 
drag on discussions while it continues to construct the plant. 

Option 4- Unilateral termination of contract 

• The OPA would inform Eastern Power that it will not perform its obligations under 
the contract 

• Pros 

, Cons 

Eastern Power will be required to begin to mitigate its damages 
which means i! should stop construction and the OPA will avoid 
damages for Eastern Power's additional costs that could have been 
avoided after the date of termination of contract 

Does not provide opportunity to explore options for relocating 
project 
Sends negative message to other OPA counterparties 

Option 5- Pay the plant not to run 

• Allow plant to be constructed but ensure that it does not operate using 
contractual provisions related to directed dispatch_ 

, Pros 

• Cons 

OPA obligations to make monthly payments are low based on 
outcome of 2005 RFP process and paying plant not to operate over 
20 years rnay be cheaper than paying for sunk costs, remediation 
of the site and potentially some lost profits 

Will be difficult to convince community that plant will not operate 

5 
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October 19, 2011 

Carolyn Calwell Deputy Director 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
(416) 212-5409 

Halyna Perun, A/Director 
Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
(416) 325--6681 
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From: 
Sent: 
To: 
Cc 
Subject: 
Attachments: 

Calwell, Carolyn (ENEHGY) 

October 21, 2011 4:54 PM 

Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
Peron, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 

Draft transition deck - take 2 

Greenfield South Construction Transition Oct 21 2011 (2).ppt 

Confidential/Solicitor-Client Privileged 

Joseph, thank you for taking the lime to talk to me about the content of the deck. I have revised the last version that you 
saw to include the options considered by the OPA. I modified the pros and cons outlined in the OPA's deck in minor 
ways. 

Rick/Ryan, this deck talks about alternate sites-- you may want to change or modify these points. 

Cawlyn 

This communication may bn soiidtor/c!ient priVileged und contain conOden!iallnfonnation on!y !nlenUcd for the person(s) to whom ills addressed. Any 
dissemination or use of this information by others than ttle intended recipien!(s) ls prohibited. rf you lmvo received !his message in error pfease no!ifJ the writer 
and permanently delete the message and all aHachments. Thank you. 
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MINISTRYOF ENERGY 

Present Context 

• Local residents do not support the Greenfield South gas plant in Mississauga, 
which is currently under construction. 

• On October 12 the Mississauga Council passed a motion requesting that the 
Government and the Premier take immediate action to cancel the contract, stop 
construction and return the site to pre-construction condition. 

• The recent construction of condominium towers in the general area has 
prompted a policy reconsideration of the location of the gas plant. 

-
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• 

• 

• 

• 

Considerations 

The OPA has advised that it has no right under the contract to terminate in the 
current circumstances. 

The OPA has asked for instruction from government to approach the developer 
to begin negotiations to change or to terminate the contract. 

Eastern Power has informed the OPA that it will not 'down tools' until it 
receives formal notification of next steps. 

The identification of potential alternative site options has not yet been 
completed. Each of these alternative sites have various issues associated with 
them. 
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MINISTRYOF ENERGY 

Options Considered by the OPA 

2. Negotiation (recommended) 
• OPA or designated negotiator could commence negotiations with Eastern 

Power regarding stopping construction and developing a new location for a 
different facility 

• Pros 
• Provides the opportunity to assess position of Eastern Power and what it 

requires to cease construction and end the contract 
• Could consider alternative sites 

• Cons 
• Eastern Power may refuse to commence discussions 
• OPA advises that Eastern Power is likely to continue construction while 

discussion is ongoing unless they receive an incentive to stop 
• May need to revert to other options at a later stage 
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compensation 

legislation that would include provisions expressly 
the Crown and the OPA from law suits arising 
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• Allows Government to control the compensation to be paid 
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MINISTRYOF ENERGY 

Options Considered by the OPA 

4· Pay the plant not to run 
• The OPA advises that the plant could be constructed but the developer could 

be directed to not operate it, using contractual provisions that give the OPA 
this authority. 

• Pros 

• OPA obligations to make monthly payments are low based on outcome of 
2005 RFP process and paying plant not to operate over 20 years may be 
cheaper than paying for sunk costs, remediation of the site and potentially 
some lost profits 

• Cons 

• Will be difficult to convince community that plant will not operate 
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MINISTRYOF ENERGY 
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Legend: 
A- Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 
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*Plant construction as of 28 September 2011 
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Jennings, 

From: 
Sent: 

N. (ENERGY) 

201112:52 PM 
(ENERGY) To; 

Cc: Larwerr, Carolyn (ENERGY); Jennings, Rick (ENERGY); Kin9, Ryan (ENERGY) 

transition deck re gas 
Attachments: Greenfield South Construction to CO Oct 19 2011 PM.ppt 

Hi Joseph -I understand the transition deck for gas plant is due end of day- what version of deck do 
include? The slim version of deck that we sent to CO (attached?)- modified to delete cab min slide 
to Cabinet? Please remind me- thank you' 

J{a[yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-668'1/ Fax: (416) 325-'1781 
BB (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 
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This communicalion may be solicitor/client privileged and contain confidential information intended only for the person( c) 
to whom it is addressed. Any dissemination or use of this information by others !han the intended recipient(s) is 
prol1ibited. If you have received this message in error please notify the writer and perrnanenlly delete the message and 
a!l attachments. Thank you. 
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MINISTRYOF ENERGY 

local Context 
• Local residents do not support the Greenfield South gas plant in 

Mississauga, which is currently under construction. 

• On October 12 the Mississauga Council passed a motion requesting that 
the Government and the Premier take immediate action to cancel the 
contract, stop construction and return the site to pre-construction 
condition. 

• The recent construction of condominium towers in the general area has 
prompted a policy reconsideration of the location of the gas plant. 
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Legal Issues 

@ Discussion with Eastern 
to consider other options (e.g. 

successful a could requ Government 

• Initiating discussions to relocate or otherwise cancel Mississauga plant may cause 
Eastern Power to launch a law suit against either or both the OPA and Government. 

• The Minister's request of the OPA may be contractual interference and may attract 
liability to the Province. 

• The OPA may ask a "direction" from theM 
undertaking any discussions with Eastern Power. 
OPA in this way is unclear. 

under the Electricity Act, 1998 before 
The Minister's authority to direct 

• Eastern Power's financiers may have a claim under NAFT A if this 
proceed. 

CONFIDENTIAL/ SOLICITOR-CLIENT 
PRIVILEGED ADVICE TO CABINET 

does not 

1'~ 

t?ontario 



MINISTRYOF ENERGY 

Cabinet Minute 

Cabinet agreed that: 

~~ The Ministry of Energy to work with the Ontario 
Power Authority to enter into discussions with 
Eastern Power toward a satisfactory resolution of 
the Mississauga site. 

• The Minister of Energy to report back to Cabinet by 
December 2011 with the details of the discussions 
with Eastern Power. 
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MINISTRYOF ENERGY 

Key Facts About the Greenfield South Plant 
···················· .................................................................. ><·•········· ................................ ., .................................................................. . 

• Greenfield South Power Corporation (controlled by Eastern Power 
Corporation) was the successful applicant in Ministry of Energy run 
Clean Energy Supply (CES) RFP and signed a contract with the OPA in 
April ::wos. 

• Eastern Power, based in Ontario, has received all required provincial 
approvals, including Environmental Assessment and Certificates of 
Approval. 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011. 

• Eastern Power has secured debt financing from Credit Suisse and EIG 
(confirmed by the OPA). 
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nsid tions 
continues at Greenfield South site. 

Greenfield South Power Corporation (controlled by Eastern Power Corporation) has an enforceable 
contract with the Ontario Power Authority and all applicable approvals. The developer's work 
appears to compliance with the contract and current approvals. 

The OPA is party to and administers the contract with Eastern Power. The Province is not a party to 
the contract. The OPA has advised that it no right under the contract to terminate in the current 
circumstances. 

The OPA has asked for instruction from government to approach the developer to begin negotiations 
to change or to terminate the contract. 

Eastern Power has informed the OPA that it will not 'down tools' until it receives formal notification of 
next steps. 

The identification of potential alternative site options has not yet been completed. Each of these 
alternative sites have various issues associated with them. 
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MINISTRYOF ENERGY 

Next Steps Involve the OPA 

• The OPA to be asked to approach Eastern Power to initiate discussions. 
The discussion would likely include potential treatment of costs 
incurred to date (sunk costs- including equipment costs), treatment of 
construction and equipment related contracts, estimates and treatment 
of foregone revenue, and options and Eastern's interest with respect 
to relocating to an alternative site. 

• At this stage, the OPA has only made a preliminary analysis of costs. 

• Eastern Power may or may not be interested in developing the 
proposed alternative sites, may be willing to walk away from the 
Mississauga plant for a financial cash settlement or may view its 
prospects as being better though the courts. 

CONFIDENTIAL/ SOLICITOR-CLIENT 

PRIVILEGED ADVICE TO CABINET 

~ 

t?ontario 



MINISTRYOF ERGY 

• n 

ext Step Involve PA 
c+,-,rn Power wo 

ons an 
ative s 

@ At IS e OPA has only ma e a rei inary analysis of costs. 

• ,.+"''"'"' Power 
propos alternative 
Mississauga p 
pros as 

may in evel 
may ling to walk 
n I settlem or 
ough e u 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 

ng e 
y th 

ayv1ew 

~ 

t?ontario 



MINISTRYOF ENERGY 

Legal Issues 

• Discussion with Eastern Power may not be successful and could require the Government 
to consider other options (e.g. legislation). 

• Initiating discussions to relocate or otherwise cancel the Mississauga plant may cause 
Eastern Power to launch a law suit against either or both of the OPA and the Government. 

• The Minister's request of the OPA may be contractual interference and may attract 
liability to the Province. 

• The OPA may ask for a "direction" from the Minister under the Electricity Act, 1998 before 
undertaking any discussions with Eastern Power. The Minister's authority to direct the 
OPA in this way is unclear. 

• Eastern Power's financiers may have a claim under trade law if this project does not 
proceed. 
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Legend: 
-Proposed Greenfield Site 

B- Closest House 
C- Closest Subdivision (North) 
D- Subdivision (South) 
E- Trillium Heath 
F- Sherway Gardens Mall 
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MINISTRYOF ENERGY 

*Plant construction as of 28 September 2011 
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Jennings, Rid( 

Fmm: Larwe11, Carolyn (ENERGY) 

Sent: October 21, 2011 2:39 PM 
To: Joseph (ENERGY); King, Ryan 

Cc: N. (ENERGY); Jennings, Rick (ENERGY) 
Draft transition deck 

Attachments: Greenfield South Construction Transition Oct 21 Luu.ppt 

Con fic!entiai!Solicilor- Client Privi/egec! 

Please find attached a draft deck. It will look familiar to you. I wasn't quite sure how to cast it, as l'rn not 
on any discussion that occurred yesterday. The "Next Steps involve the OPA" slide sort of makes a leap 
addressed lhrouoh comments if the Minister hasn't already been prepared for it. 

Feel free to edit at will. 

Carolyn 

up to speed 
could be 

Tbls communication may be so!id!or/ciicn! privileged and con!Bin confldentlar Information only intended for the person(s) to whom H ls addressed. Any 
dissemination or use of this inform;;~tion by others than the !ntended recipienl{s) is prohibited. Jf you have received this messngo in error pleasn notify !he writer 
and permanen!ly delete the messaoo and nil a!lachmen!s. Thank you. 





r-~ 

t?ontario 
N RGY 

Green ield South Gen ratingS tion 



MINISTRYOF ENERGY 

Present Context 
• Local residents do not support the Greenfield South gas plant in 

Mississauga, which is currently under construction. 

• On October 12 the Mississauga Council passed a motion requesting that 
the Government and the Premier take immediate action to cancel the 
contract, stop construction and return the site to pre-construction 
condition. 

• The recent construction of condominium towers in the general area has 
prompted a policy reconsideration of the location of the gas plant. 
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MINISTRYOF ENERGY 

Background 
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• 

• 

• 

• 

Considerations 

The OPA has advised that it has no right under the contract to terminate in the 
current circumstances. 

The OPA has asked for instruction from government to approach the developer 
to begin negotiations to change or to terminate the contract. 

Eastern Power has informed the OPA that it will not 'down tools' until it 
receives formal notification of next steps. 

The identification of potential alternative site options has not yet been 
completed. Each of these alternative sites have various issues associated with 
them. 
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From: 
Sent: 
To: 

Hi Rick, 

(ENERGY) 

Samir 
October 21, 2011 4:45 PM 

Jennings, Rick (ENERGY) 
RE: Eastern Power 

Eastern Power is "affiliated" with Greenfield South Power Corp. In fact, both companies have the same corporate address 
and same contact, Hubert Vogt, Vice President for t11eir current OEB generation licences. (Eastern Power owns and 
operates 2 small landfill gas powered sites). 

From very recent press that I've seen, it's Hubert who is making statements about the continued construction ... I haven't 
heard anvthincJ from Greg 

Greg Vogt was vice-president back when I worked there many years ago, but he since became President (Herman Waller 
was president back wl1en I worked there). I've seen Greg's name and title as President of Eastern Power in many placas 

the years (including being named in lawsuits), though I have not seen it very recently, thougl1 I would assume 
he's still president as I have not heard anything otherwise. I tried to discretely call Eastern Power, but I'm not aetiino an 
answer. 

Greg and Hubert are the I know of that are still with Easlern Power (and Greenfield South Power Corp.). 

I hope !hal helps. Please let me know if you need furtl1er information. 

Hegards, 
Samir 

From: Jennings, Rick (ENERGY) 
Sent: October 21, 2011 3:50PM 
To: Adkar, Samir 
Sui!Jje,ct: Eastern Power 

I l1ave been asked if we can ·:dentify the principals and details around Eastern Power. While I have conveyed this 
on several occasions it appears that I am not believed. Could you summarize for me, based on your work experience 

who the principals are- Greg Vogt etc. and its structure? 
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From: 
Sent: 
To: 
Cc 

Attachments: 

ve1y 

Silva, Joseph (ENERGY) 
October 21, 2011 5:14 PM 
Calwe/1, Carolyn (ENERGY); 
Pemn, Halyna N. (ENERGY); Jennings, Rick (ENERGY); 
RE: Draft transition deck - take 2 
Greenfield South Construction Transition Oct 21 2011 

Carolyn. Really appreciate 

Rebecca (ENERGY) 

Rick- please do take a if can. is to bring this as tile transition document to guide 
Greenfield 

Joseph 

from: Calwell, Carolyn (ENERGY) 
Sent: October 21, 2011 4:54PM 
To: Silva, Joseph (ENERGY); 
Cc: Perun, Halyna N. (ENERr 
Subject: Draft transition deck- take 2 

Confidential/Solicitor-Client Privi/egect 

thank 
saw to Include 
ways. 

for taking the time to talk to me about the content of t11e deck. I 11ave revised the last version that you 
nntions considered bv the OPA. /modified the pros and cons outlined in the OPA's dec!< in minor 

Rick/Ryan, this deck talks about alternate sites- you may want to change or moclifv these 

Carolyn 

Thls communication 
dissemination or use of lhis inlormaUon 
and permanently delete the n1essage 

privileged and contaln confidonlial informatlon only Intended for lllo pcrson(s) to whom il is addressed. Any 
o!llers thrm H1e Intended rec!pien!(s) is prolllbi!ed. If you have received this message in error pleRse no!ify the writer 

alf aHnchments. Thank you. 





t~::> . 
Er Ontano MERGY 
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reenfield South Generating Station 

Date: October 



MINISTRYOF ENERGY 

Present Context 

• Local residents do not support the Greenfield South gas plant in Mississauga, 
which is currently under construction. 

• On October 12 the Mississauga Council passed a motion requesting that the 
Government and the Premier take immediate action to cancel the contract, stop 
construction and return the site to pre-construction condition. 

• The recent construction of condominium towers in the general area has 
prompted a policy reconsideration of the location of the gas plant. 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 

f'~ _\.. :> . 
~r Ontano 
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• 
• 111e 

proposa 

• In 

a oMW 
by 

04. 

Backgrou 

Energy through a 

• The Province is not a party to the contract 

• The delays securing Is constructing 
• The contract was amended Ma 2009 to ect delays . 

project . 

• project has now received all provincial m icipal approvals, 

• 
• 

including its I Certificates of Approval and building 
permit. 

The contract 
1,2014. 

of the project is continues . 
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SOLICITOR-CLIENT PRIVILEGED 
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MINISTRYOF ENERGY 

• 

• 

• 

• 

Considerations 

The OPA has advised that it has no right under the contract to terminate in the 
current circumstances. 

The OPA has asked for instruction from government to approach the developer 
to begin negotiations to change or to terminate the contract. 

Eastern Power has informed the OPA that it will not 'down tools' until it 
receives formal notification of next steps. 

The identification of potential alternative site options has not yet been 
completed. Each of these alternative sites have various issues associated with 
them. 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 
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Opt sidered by the PA 
nilateral term ation of contract 

• int,-,rrn Power n u 
the 

II; p s 
• t.ascern Yower Will to begin its mages, d 

should and the OPA will damages Eastern 
Power's add I costs cou have been avoided after date of 
termination of 

ll1 Cons 
• 

• Se 
n provide opportunity to explore relocating project 

•c:;:,.;;a;;:;c: to OPA counterparr'""'= 
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SOLICITOR-CLIENT PRIVILEGED 
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MINISTRYOF ENERGY 

Options Considered by the OPA 

2. Negotiation (recommended) 
• OPA or designated negotiator could commence negotiations with Eastern 

Power regarding stopping construction and developing a new location for a 
different facility 

• 

• 

• 

Pros 
Provides the opportunity to assess position of Eastern Power and what it 
requires to cease construction and end the contract 
Could consider alternative sites 

• ·Cons 

• Eastern Power may refuse to commence discussions 
• OPA advises that Eastern Power is likely to continue construction while 

discussion is ongoing unless they receive an incentive to stop 
• May need to revert to other options at a later stage 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 
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MINISTRY OF E 

0 i ns nsidere t eOPA 

• The contract could cancelled by legislation provisions r->Ynrc'" 

• 

® 

terminating the contract, immunizing Crown and the from suits 
from termination of the contract and addressing types of and mechanisms 
determine compensation 

• Allows Government to control the compensation to be paid 

• Government can specify that no compensation will be paid for costs incurred past 
certain date (e.g. announcement of Government's policy or of first reading) 

• Will be controversial and requires time to enact 

• Eastern Power could commence law suit before legislation is enacted, although 
legislation could ultimately preclude liability and damages 

• Has a potential impact on climate 

CONFIDENTIAL j ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 
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MINISTRYOF ENERGY 

Options Considered by the OPA 

4· Pay the plant not to run 
• The OPA advises that the plant could be constructed but the developer could 

be directed to not operate it, using contractual provisions that give the OPA 
this authority. 

• Pros 

• OPA obligations to make monthly payments are low based on outcome of 
2005 RFP process and paying plant not to operate over 20 years may be 
cheaper than paying for sunk costs, remediation of the site and potentially 
some lost profits 

• Cons 

• Will be difficult to convince community that plant will not operate 

-· 
CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 
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MINISTRYOF ENE 

legal Issues 

• with Power may not and Ulre the 
Prrlm,::.nt to consider other options (e.g. legislation). 

• Initiating to or otherwise 
Eastern Power to launch a law inst 

Mississauga plant may cause 
or both of the 0 PA and the Government. 

• The Minister's request of OPA to terminate the contract or commence discussions 
with Eastern Power may contractual interference and may attract liability to 
Province. 

• The OPA may ask a "direction" from the Minister under the Electricity Act, 1998 before 
undertaking any discussions with Eastern Power. Minister's authority to direct the 
OPA in this way is unclear. 

• Eastern Power's financiers may have a claim under trade law if this project does 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 



MINISTRYOF ENERGY 

Legend: 
A- Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 

Distance: 
A to B: 220 Meters 
A to C: 270 Meters 
A to D: 500 Meters 
A toE: 740 Meters 
A to F: 910 Meters 
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*Plant construction as of 28 September 2011 
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From: 

Sent: 
To: 
Cc: 

Carolyn (ENERGY) 

October· 21, 2011 5:39 PM 

Rick (ENERGY); Silva, 
Halyna N. (ENERGY) 

FW: Draft transition deck- take 2 l/2 

(ENERGY) 

Attachments: Greenfield South Construction Transition Oct 21 2011 

Thank you, Rick. 

For what it's worth, it would be preferable to refer to "resolution" (or somethinrr 
in tile 411' bullet of the Legal Issues slide because settlement implies litigation, 
change in the attached. 

Carolyn 

Rick (ENERGY) 
. 2011 5:27PM 

r·omh,n (ENERGY); Silva, Joseph (ENERGY); King, Ryan (ENERGY) 
N. (ENERGY) 

RE: Draft transition deck- take 2 

Attached are my edits-

Clarification 
Update of 

bullets on Background 
on considerations page 

bullet on Legal Issues page. 

From: Calwell, Carolyn (ENERGY' 
Sent: October 21, 2011 4:54 Pt~ 
To: Silva, Joseph (ENERGY} 
Cc.: Perun, Halyna N. (ENERGY); 
Sulbject: Draft transition deck - take 2 

Confident iai!SoliciloJc Client Privileged 

(ENERGY) 
Rick (ENERGY) 

U1ose lines- instead of "settlernc.mt"i 
we hope to avoid. I made that 

thank 
saw to include 
ways, 

for taking the time to talk to me about the content of the deck. I have revised the last version that you 
nntinn" considered by the OPA. I modified tile pros and cons outlined in the OPA's deck in minor 

Rick/Ryan, this deck talks about alternate sites- you may want to change or modifv these 

Carolyn 

Tt1ls communication may lle soiicilor/clienl privileged 21nd contnln confiden!in! lnlommtlon onfy Intended for tho person(s) to whom ills addressed. r ... ny 
dissemination or use of !Ills infornwlion by others than tho Intended recipienl{s) is prohibited_ If you have received !Ills message in error please notify !he writer 
and pormanen\!y delate tho messa(je and ali ;;l!achmenls. Thank you. 
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MINISTRYOF ENERGY 

Present Context 

• Local residents do not support the Greenfield South gas plant in Mississauga, 
which is currently under construction. 

• On October 12 the Mississauga Council passed a motion requesting that the 
Government and the Premier take immediate action to cancel the contract, stop 
construction and return the site to pre-construction condition. 

• The recent construction of condominium towers in the general area has 
prompted a policy reconsideration of the location of the gas plant. 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 
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• The Province is not a party to the contract 

for 
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was amended 9 ect 

e project 
uding 
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all I a approvals, 
'nnon-r::;f Assessment, 

Construction of the project undelv'Jay and continues . 

1, 2014. 
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MINISTRYOF ENERGY 

• 

• 

• 

• 

Considerations 

The OPA has advised that it has no right under the contract to terminate in the 
current circumstances. 

The OPA has asked for instruction from government to approach the developer 
to begin negotiations to change or to terminate the contract. 

Eastern Power has informed the OPA that it will not enter into discussions with 
the OPA until there is dear notice of the Government's position. 

The identification of potential alternative site options has not yet been 
completed. Each of these alternative sites have various issues associated with 
them. 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 
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ption Co idered by the PA 
1. Unilateral termination contract 
• ~ ,pA u Power 

" p s 
• t.as1:ern will 

shou stop rrmc+ 

Power's additional costs 
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• um::=> provide 
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MINISTRYOF ENERGY 

Options Considered by the OPA 

z. Negotiation (recommended) 
• OPA or designated negotiator could commence negotiations with Eastern 

Power regarding stopping construction and developing a new location for a 
different facility 

• 

• 

• 

• 

Pros 
Provides the opportunity to assess position of Eastern Power and what it 
requires to cease construction and end the contract 
Could consider alternative sites 

Cons 
• Eastern Power may refuse to commence discussions 
• OPA advises that Eastern Power is likely to continue construction while 

discussion is ongoing unless they receive an incentive to stop 
• May need to revert to other options at a later stage 

CONFIDENTIAL/ ADVICE TO MINISTER 

SOLICITOR-CLIENT PRIVILEGED 
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MINISTRY OF 

Options Co sidered by the PA 

• The contract could be by legislation that would include provisions expressly 

$ 

terminating contract, immunizing the Crown and OPA from law arising 
from tenmination of the contract and addressing types of and to 
determine compensation 

• Allows Government to control the compensation to be paid 

• Government can specify that no compensation will be for costs incurred past 
certain date (e.g. announcement of Government's policy or date of first reading) 

$ Co 
• Will be controversial and requires time to enact 

• Eastern Power could commence law suit legislation is enacted, although 
legislation could ultimately preclude liability and damages 

• H;:J' a potential on climate 

CONFIDENTIAL/ ADVICETO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 



M!NISTRYOF ENERGY 

4· 
• 

• 

• 

Options Considered by the OPA 

Pay the plant not to run 
The OPA advises that the plant could be constructed but the developer could 
be directed to not operate it, using contractual provisions that give the OPA 
this authority. 

Pros 

• OPA obligations to make monthly payments are low based on outcome of 
2005 RFP process and paying plant not to operate over 20 years may be 
cheaper than paying for sunk costs, remediation of the site and potentially 
some lost profits 

Cons 

• Will be difficult to convince community that plant will not operate 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 
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legallssu 

• Power may not be I 
other options (e.g. 

require 

• Initiating to or otherwise Mississauga plant may cause 
=~c+~rn Power to launch a law suit against either or both of OPA and the Government. 

• The Minister's request of terminate the contract or commence discussions 
with Eastern Power may be interference may attract liability to the 
Province. 

• 11 H:: OPA ask a "direction" from Minister under the Electricity Act, 1998 before 
reaching a resolution with Power. TheM authority to direct the OPA in 
this way is unclear. · 

• Eastern Power's financiers may have a claim under trade law if this project does not 
proceed. 

CONFIDENTIAL/ ADVICE TO MINISTER 
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MINISTRYOF ENERGY 

Legend: 
A- Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

CONFIDENTIAL/ ADVICE TO MINISTER 
SOLICITOR-CLIENT PRIVILEGED 

Distance: 
A to B: 220 Meters 
A to C: 270 Meters 
A to D: soo Meters 
A toE: 740 Meters 
A to F: 910 Meters 
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*Plant construction as of 28 September 2011 
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From: 
Sen!: 
To: 

(ENERGY) 
October 24, 201112:26 PM 
Hehob, James (ENEHGY); Johnson, 

Cc: Jennings, flick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); 
McKeever, Gany (ENERGY); MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
RE: Mississauga decision tree 

Atlachmenls: Greenfield South Decision Tree.doc 

Importance: 

.James, Paul, Rula, 
Attached is a draft decision tree. I'm not sure if this is precisely what MO envisaged so please 
expanded. I'm told we need to l1ave somethino this afternoon. 

From: Perun, Halyna N. (ENERGY) 
Sent; October 2.4, 2011 .11:.10 AM 
To: Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); lPnninos 

(ENERGY) 
Cc; Hehob, James (ENERGY); Johnson, Paul 
Subject: RE: Mississauga decision tree 

if needed or 

Rick (ENERGY); l<ing, 

-just talked to Josepll- and if you could take tile pen on this (as Carolyn is at a forum and I am going ';nto the 
hric:.finric:l we would appreciate it 

Request is for decision tree -

Letter goes out today- with two l1oxes-

agree to negotiate- what follow ; 

(2) or they don't- what follows-

so what 11appens in each scenario and what can be said publicly. 

The request is for this for the 4 p. hri0finn 

have asked James and Paul to work on this- so p!ease 

Thank you 

Jfaljma 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toro>Of~ ON M5G 2E5 

325-666'11 Fax: (416) 325·1781 
. 671·2607 

E·mai!: Halyna.Perup2@ontari"'-ca 

them in 

1 



Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have receivecl this message in error please notify the writer and permanently delete the message and 
all attachments. Thank yolJ. 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 201111:02 AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Subject: 'Misslssauga decision tree 
Importance: High 

Hi everyone, 

PO/CO would like to send the Jetter out today. In order to facilitate Minister review and possibly 
signature today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens on each step (messaging, 
etc). 

Halyna- can you guys take the lead on this, with input from Rick and Rula? Let's chat over the 
phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

Joseph Silva 
Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Fir, 900 Bay St Toronto ON M7 A 2El 
Tel: 416-325-2371 , Email: .Joseph.Silva@ontario.ca 
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Greenfield South: Decision Tree 

Minister sends letter to OPA 
asking them to begin 

discussions with Eastern 
Power 

OPA initiates discussions 
with Eastern Power Limited 
including poten~JaJ relocation 

~· -~· ............................................ ····· ....... . 
Eastern Power agrees to 

discussions and continues 
construction 

costs as 

agree to discussions 

Eastern may initiate 
legal OPA 
Indicating repudiate 

of cOntract 





Frorn: 
Sent: 

King, Ryan (ENERGY) 
October 24, 2011 12:31 PM 

To: 
(c: 

Subject: 

Rehab, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); 
McKeever, Gany (ENERGY); MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
RE: Mlssissauga decision tree 

Attachmenls: Greenfield South Decision Treev2.doc 

Please use !his version (a typo in one of the boxes) 

from: King, Ryan (ENERGY) 
Sent: October 24, 2011 12:26 PM 
To: Rehob, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); McKeever, Garry (ENERGY); 
l~acCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
Subject: RE: t1ississauga decision tree 
Importance: High 

James, Paul, Rule, 
Attached is a draft decision tree. I'm not sure if this is precisely what MO envisaged so please change if needed or 
expanded. I'm told we need to have something !his afternoon. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 24, 201111:10 Ar~ 
To: Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY); King, Ryan 
(ENERGY) 
Cc: Rehab, James (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: Mississauga decision tree 

Ryan- just talked to Joseph- and if you could take the pen on this (as Carolyn is at a forum and I arn going into the 
briefings) we would appreciate it 

Request is for simple decision tree-

leiter goes out today -with two boxes -

(1) they agree to negotiate- what follow; 

(2) or they don't- what follows-

so what happens 1n each scenario and what can be said publicly. 

The request is for this product for !he 4 p. briefing today. 

I have asked James and Paul to work on this- so please loop them in 

Thank you 

:J{afyna 

1 



Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-marl: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 2011 11:02 AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn {ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Subject: Mississauga decision tree 
Importance: High 

Hi everyone, 

PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly 
signature today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens on each step (messaging, 
etc). 

Halyna- can you guys take the lead on this, with input from Rick and Rula? Let's chat over the 
phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

--- '"-'''""-~---"'-"'" ------------ --~-" 

,Joseph Silva 
Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Flr, 900 Bay St Toronto ON M7A 2El 
Tel: 416-325-2371, Email: Joseph.Silva(ci!ontario.ca 
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From: 

Sen!: 
To: 

Cc: 

Attachments: 

Rehob, James (ENERGY) 

October 24, 201112:54 PM 

King, Ryan (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 

Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); 
McKeever, Garry (ENERGY); MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 

RE: Mississauga decision tree 
Greenfield South Decision Treev2 (lSB (JPR) Cmnls- Oct 24-11 (lA)).doc 

Privileaed & Confidential Leaal Advice I Solicitor & Client Privileged 

October 24, 2011 

Hi, Ryan. flttached, please find a gently revised version of your good Decision Tree document which reflects LSB 
comments on the understanding that this document (i) is only dealing with one, discrete option- the option of sending a 
non-binding letter from the Minister to the OPA as opposed to a binding letter of direction; (ii) that the option deals only 
with the OPA entering into "discussions/negotiations" with. the OPA wit11 a view to finding an appropriate resolution to the 
matter. 

Please consider these proposed revisions and contact me at x.56676 should you wish to further discuss. 

One final point: although it is true that the OPA should be the main focal point of the commercial liability associated with 
this matter (e.g. Easter Power should focus any and all litigation interest on the OPA given the manner in which the 
legislation is structured and the fact that the OPfl is the official counterparty to the contract, and the reasonably low risk 
that a successful action against Government would occur in the circumstances where the Minfster sends a non-binding 
letter, I simply note 1!1at it remains open to Eastern to attempt to add the Crown as a party to any suit, if only to increase 
settlement pressure on the OPA- this may not need to be noted specifically on the decision tree, but it may be useful to 
bear in mind nonetheless as we develop the options. 

l<indly note that Carolyn, Halyna or Paul may have further comments on the matter for us, hence more may be coming. 

l<indly, 

James 

from: King, Ryan (ENERGY) 
Sent: October 2.4, 201112:31 PM 
To: Rehob, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Caiwell, Carolyn (ENERGY); McKeever, Garny (ENERGY); 
MacCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
Sul>ject: RE: Mississauga decision tree 

Please use this version (a typo in one of the boxes) 

from: King, Ryan (ENERGY) 
Sent: October 24, 201112:26 PI~ 
To: Rehob, James (ENERGY); Johnson, Paul (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); ~1cKeever, Garny (ENERGY); 
l~acCallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
:>!li>Jecr: RE: Mississauga decision tree 
rmporrtann': High 

James, Paul, Rula, 



Attached is a drafl decision tree. I'm not sure if this is precisely what MO envisaged so please change if needed or 
expanded. I'm told we need to have something this afternoon. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 24, 201111:10 AM 
To: Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY); King, Ryan 
(ENERGY) 
Cc: Rehab, James (ENERGY); Johnson, Paul (ENERGY) 
Subject: RE: r'tlsslssauga decision tree 

Ryan- just talked to Joseph- and if you could take the pen on this (as Carolyn is at a forum and I am going inlo the 
briefings) we would appreciate it 

Request is for simple decision tree-

Letter goes out today- with two boxes-

(1) they agree to negotiate- what follow; 

(2) or they don't- what follows-

so what happens in each scenario and what can be said publicly. 

The request is for this product for the 4 p. briefing today. 

I have asked James and Paul to work on this- so please loop them in 

Thank you 

:Jfafyna 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325·6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 24, 201111:02 AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Subject: Mississauga decision tree 
Imp01tance: High 

Hi everyone, 
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PO/CO would like to send the letter out today. In order to facilitate Minister review and possibly 
signature today, Craig would like to see a "decision tree" type document setting out what could 
happen after we send out the letter. He would like Communications lens 011 each step (messaging, 
etc). 

Halyna- can you guys take the lead 011 this, with input from Rick and Rula? Let's chat over the 
phone. We'll need a draft early afternoon. I think we've got the thinking already, just need to 
organise and put on paper. 

Many thanks 
Joseph 

cc-~:c-::cc--· " "'""''""'"""'"'"''""""'-"" """'" ''""""""""""""""" "" 
.Joseph Silva 
Executive Assistant (A) to the Deputy Minister ofEnc:rcv 
Hearst Block 4th Fir, 900 Bay St Toronto ON M7A 2El 
Tel: 416-325-2371, Email: Joseph.Silva@ontario.ca 
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From: 
Sent: 
To: 

Cc: 

Subject: 

Hello, 

Rehob, James (ENERGY) 
October 24, 2011 5:36 PM 
Kovesfalvi, Sylvia (ENERGY); King, Ryan (ENERGY); Perun, Halyna I~, (ENERGY); Sharkawi, 
Rula (ENERGY) 

Calwell, Carolyn (ENERGY); Johnson, Paul (Ef~ERGY); Jennings, Rick (EHERGY); Silva, 
Joseph (ENERGY) 
RE: 

1. My information on corporation is from its own website and lists it as Eastern Power Limited. Here is the link: 
hUn:llill§enfieldsoulh.ca/Aboutus.hlm 
2. The "it would be inappropriate to provide ... " language is fine with me, though consider adding the phrase" ... further 
iilli2illliiliQD" since the messaging currently states that discussions ae undervvay, etc.-His always an option fn these 
kinds of circumstances to use the "Inappropriate to comment further" language when negotiations are in nux and untl! 
opttons are more firmly developed and certain decisions are made (my view); 

from: l<ovesfalvi, Sylvia (ENERGY) 
Sent: October 24, 2011 5:28PM 
To: Rehob, James (ENERGY); l(ing, Ryan (ENERGY); Perun, Halyna N. (Er<ERGY); Silarkawi, Rula (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Johnson, Paul (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY) 
:>UmEect: RE: 

Hi all 

Three observations from Coms: 

is it Eastern Power or Powers? It appears as both throughout. 

Can we add a general message that says something like: As discussions are ongoing, it would be inappropriate to 
provide that detail at this time- that we can use in response to tile myriad of questions we are already getting (why 
are you continuing to build? What are the mechanics/process of contract cancellation? what was the output and cost 
for Oakville estimated at. What was the dale of canceiiation? What is the output and cost for Mississauga and what 
is the anticipated date of completion?) 

The Minister issued the following statement this afternoon. May not align with the third recommended messaging 
guideline (should wait until Eastern has signalled interest in relocation). 

"Tile Ontario government is committed to relocating !lie natural gas plant originally planned for Mississauga. The 
government witt war/( with the company to find D suita!Jie location for this plant. More information wfif !Jecome available as 
discussion.s progress." 

From: Rehob, James (ENERGY) 
Sent: October 24, 2011 5:18PM 
To: King, Ryan (ENERGY); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Calwell, Carolyn (Er<ERGY); Johnson, Paul (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Kovesfalvi, 
Sylvia (ENERGY) 
SUilJO<:t: RE: 

1 



Looks good to me- H1e "Advice to Minister" heading looks good too- t11anks- James 

From: King, Ryan (ENERGY) 
Sent: October 24, 2011 5:07PM 
To: Rehab, James (ENERGY); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Johnson, Paul (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Kovesfalvi, 
Sylvia (ENERGY) 
Subject: RE: 

V6 with some minor re-spacing 

From: King, Ryan (ENERGY) 
Sent: October 24, 2011 4:55PM 
To: Rehab, James (ENERGY); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Johnson, Paul (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Kovesfalvi, 
Sylvia (ENERGY) 
Subject: RE: 

Thanks James, 
I've incorporated into the revised note. 

from: Rehab, James (ENERGY) 
Sent: October 24, 2011 4:50 PM 
To: King, Ryan (ENERGY); Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Johnson, Paul (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY) 
Subject: RE: 

Hi, Ryan - here .i~~ my .input _into the points .stated belm·1: 

Minister Messaging Guidelines: 
Should use language that hig!1lights ongoing discussions between OPA and Eastern 

Power 
Could consider: statements emphasizing Government 1 s encouragement of expeditious 

resolution of matter, etc. on reasonable commercial terms§ putting rate-payer first. 
Should avoid making prema.ture commitments that could hinder negotiations. 
Should wait until Eastern Power has signalled interest in negotiation. (ie Eastern 

may not be interested i11 relocation) . 
Shou.ld be non-committal at each stagt: until decisions or a~rreentents have been 

arrived at/agreed to. 
Should use extreme caution if referring to legislative option to note that it 

requires approval of Cabinet and Legislature to proceed. 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent.: October 2t1, 2011 4:36 PH 
To: Perun, Halyna N. (ENERGY) i Hehob, James (ENERGY); Sharkrn1i, Rula (ENERGY) 
Cc: Cah1ell, Carolyn (ENERGY) i Johnson, Pa.ul (ENERGY); Jennings, Hick (ENERGY); Silva, 
c.Toseph (ENERGY) 
Subject: RE: 

!{evised decision-tree. Rula, please add or subtract messaging as you guys see fit. The 
key lssue is that we would not want to have Jnessaging that does not get ahead of/or 
prejudices any negotiations that are oCCIJrritlg. 

------Origirlal Message-----
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From: Perun, i!J1 yna N. ( ENE:t<GY) 
Sent: October· 21, 2011 4: 07 PH 
To: Rehob, James (ENERGY); I<ingr Hyan (ENEHGY) 
Cc: Call,.lf.d_l 1 Carolyn (El'1ERGY); J'ohn;;;on, P<-HLl (ENERGY); Jennings, Rick (ENERGY); Sharkav;.i, 
Rula (ENERGY); Silva, ,Joseph {ENERGY) 
Subject.: Rc; 

f-li - Craig t1 asked for an 11 overlay" of t·!hat min can/ cannot say - to be added to the 
decision tree doc - and comm.:; need to be looped in - thanks 

Halyna !?erun 
1\\Director 
Ph: 4J6 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

---- Original Message ----
l:'rorn: Silva, Joscpll (ENERGY) 
To; Hehob, James (ENERGY); King, Ryan (E;NERGY) 
Cc: Cal>·nc:.ll 1 Carolyn (ENERGY); Pt?<run,. Halyn<J N. (ENERGY); Johnson, Paul (ENERGY) 
Sent: Hon Oct 2 11 15:12:21 2011 
Subject: Rc: 

Thanks very much J-ames 

Sent using BlackBerry Wireless 

----- Original Message ----
Frmn: Hehob, ,James (ENERGY) 
To: Silva, Joseph (ENERGY); King, Ryan (ENEI~GY) 

Cc: Cal~·1ell, Carolyn (ENEH.GY) i Pe-:run 1 1-lalyna N. (ENERGY}; Johnson, Paul (ENERGY) 
Sent: Mon Oct 24 15:10:58 2011 
Subject: RE: 

Hi, J-oseph - looks good - final comment '>'lould be that you may T,·Jish to rc-add the colour 
to the.'1Legislative'' option box since it is a special option- it involves the 
Lerj.islature taking a very deliberate action in respect of a connnercial 
transacti.on. Consider - othervJise, those are my comments, Please do let me kn01·1 if you 

anything further- x.56676. 
James 

-----Original Message----
From: Silva, Joseph (ENERGY) 
Sent: Octobe_r 24, :?.011 3:00 Pt•j 

To: Reh.ob, James (t:NE:!{GY); l-\:ing, Ryan (ENERGY) 
Cc: Cal.vJell, Car:o.lyn {ENERGY); Perun, J-Jalyna N, (El\tERGY); aohnson 1 Paul (ENERGY) 

ect: RE: 

Thanks -~.rery mucli. Tr:Lcd to make it simpler (:redundant nm·J but easier to f:ollm·;). 

t-1e.ss ag0;----
From: Rehob, J.;Hnes ( ENEF{GY) 
Sent: October 24, 2011 2:56 PH 
To: King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Cc: ColvJeJJ, Carolyn (ENERGY); Pe.run, !-lalyna N. (ENERGY); ,Johnson, Paul (ENERGY) 
Subject: EE: 
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Hi, it's a bit busy but can't b(·~ helped given need expressed for comms points. Nothing 
further from me on this version (captures most of LSB 1 s previous comments very 
effectively. 
Great \:fOrk, Hyan! 
Let me know if you need anything further - x.56676 

James 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: October 24, 2011 2:cJ9 PM 
To: Silva, ,Joseph (ENEl~GY); Rehob, James (ENERGY) 
Cc: Cah1ell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY} 
Subject: HE: 

Revised decision tree attached. 

-----Original Message----
From: Silva, Joseph (ENERGY} 
Sent: October 24, 2011 2:34 PM 
To: Rehob, James (ENERGY); [<ing, Ryan (ENERGY) 
Cc: Cahwll, Carolyn (ENERGY); Perun, Halyna N. (ENERGY); ,Johnson, Paul (ENERGY) 
Subject: Re: 

Tx James 

Ryan 'dill t'deak ... 

Ryan - will need pls within next 15 mins or so 

Sent using BlackBerry Wireless 

----- Original Message ----
!?!:om: Rehab, James (ENERGY) 
To: King, Ryan (ENERGY); Silva, ,Joseph (ENERGY) 
Cc: Call-1ell 1 Carolyn (ENERGY) i Perun, Halyna N. (ENERGY); Johnson, Paul (ENERGY) 
Sent: l"lon Oct 24 14:12:42 2011 
Subject: RE: 

The only thing 1 would note is that, unless ~1e radically change the process in this case, 
most if not all letters to ·the OP.l\ from the Minister (directions or othentise) arc public 
(certainly subject to disclosure under E'IPPP.). Hence, we '11 likely want to have some 
level of public/media positioning at the ready (just one lawyer 1 s view) - if not on the 
slide itself then on a furLher slide. 

-----Original Message----
From: 1\ing r Ryan (ENERGY) 
Sent: October 24, 2011 2:07 PM 
To: Silva, aoseph (ENERGY} 
Cc: Hehob, James (ENERGY) 
Subject: RE: 

Can you please call me? Most of the steps in this process, I assume are fully 
confidential including the OPA discussions. t1essaging \·lould only apply in the event o 
settlement has been rertchcd or in tlie alternative, the matter proceeds to the courts. 1 
can add rnessagir1g in l1ere but I don 1 t believe there would be much else unless it is the 
Minister 1 s intent to make thest' proceecLinq publl.c. 

-----Original Message----
From: Si1va 1 Joseph (ENE:RGY} 
Sent: October 24, 2011 2:03PM 
To: Kinq 1 Ryan ( ENF:HGY) 
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Cc: CalHell, Carolyn {ENERGY); PE::nm: Halyna N. {ENERGY); Rehob 1 James (t::NERGY); 
Jennings, Rick (~NSRGY); Jenkins, Al1arl (ENERGY); McKeever, Garry (ENERGY); Shar·kawi, 
Rula (ENERGY) 

Subject: RE: 

Thanks Ryan. He' 11 need to add comrns me.ssag:i.ng/posi tion.i.ng under each one ... 

-----Original Message----
From: I<ing, Hyan (ENEHGY) 
Sent: October 2tl, 2011 1:56 Ptvl 
To: Silva, Joseph (ENERGY) 
Cc: Calt·:ell, Carolyn (ENERGY}; Perun, Ea1yna N. (ENERGY) i Rehob, James (ENERGY); 
,Jennings; Rick (ENERGY); Jenkins, J\l.lan (ENERGY); McKeever, Garr:y (E:NERGY); Sharka•·li, 
Rula (ENERGY) 
Subject: HF:: 

Draft decision tree attacl1ed. Please let us know any additions/suggestions 

Hess age-·-~---

From: Rehob, James (ENEFI.GY) 
:-Jent: October 2<1 1 2011 1: t1 1 Pt1 
To: SiJ va, .Joseph {ENERGY); King, Ryan (ENERGY) 
Cc: CalNell, Carolyn (ENE:t\GY); Perun, Halyna N. (ENERGY} 
Subject: RE:: 

LcgaJ hns been working 1-;i.th Ryan and has fed comments/revisions to slide. SLi_de looked 
quite qoocl from _LSB per·specti.ve given one-slide format - Hyanc? 
,James 

-----Original Message----
F:rom: Silva, aosepli (ENERGY) 
Sent: October 24, 2011 1:40 PH 
To: He hob, ~L:-nnc:;:; (ENERGY) ; J\i ng, Ryan (ENERGY) 
Subject: 

Hi guys how are we doing with decision tree? Our briefings are $oving quickly 

Sent using BlackBerry Wireless 
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From: 
Sent: 
To: 
Cc: 
Subject: 

King, Ryan (ENERGY) 
October 24, 2011 7:26 PM 
Kovesfalvi, Sylvia (ENERGY); Perun, Halyna N. (ENERGY) 
Sharkawi, Rula (ENERGY); Jennings, Rick (ENERGY) 
Re: Proposed Responses to Greenfield Inquiries 

We can't guarantee that Eastern Powcr will agree to our be interested in relocating. That's the risk with making this 
commitment now. 

~----Original Message-----
From: Kovesfalvi, Sylvia (ENERGY) 
To: King, P.yan (ENERGY); Perun, Halyna N. {ENERGY) 
Cc: Sharkawi, Rula {ENERGY) 
Sent: Mon Oct 24 19:02:13 2011 
Subject: Fw: Proposed Responses to Greenfield Inquiries 

See below. OPA will be responding to Spears (Ql). Ok? 

Sent from my BlackBerry Wireless Handheld 

-----Original Message----
From: Block, Andrew (ENERGY) 
To: l<ovesfalvi, Sylvia (ENERGY) 
Cc: Sharkawi, Rula (ENERGY); Gerard, Paul (ENERGY) 
Sent: Mon Oct 24 18:46:32 2011 
Subject: Re: Proposed Responses to Greenfield Inquiries 

Hi- sorry that edit does not work. Needs to stay as 1Committed to re!ocating 1 

National Post has the statement. Spears should be covered by OPA 

I'll look at tile 3rd one ... 

Andrew Block 
Office of the Minister 

Ministry of Energy 
416 327 6747 

----- Original Message-----

Fmrn: l<ovesfalvi, Sylvia (ENERGY) 
To: Block, Andrew (ENERGY) 
Cc: Sharkawi, Rula {ENERGY); Gerard, Paul (ENEHGY) 
Sent: Mon Oct 24 18:36:20 2011 
Subject: Re: Proposed Responses to Greenfield Inquiries 



One change from policy/legal: pis say 'committed to having discussions about relocating' rather than 'committed to 
relocatlngr. 

Andrew- pis reconfirm who will be responding (there's been some back and forth this aft so I'm not sr1re- tx). 

Sent from my BlackBerry Wireless Handheld 

-----Original Message-----
From: Kovesfalvi, Sylvia (ENERGY) 

To: Block, Andrew (ENERGY) 
Cc: Sharkawi, Rula (ENERGY); Gerard, Paul (ENERGY) 
Sent: Man Oct 24 18:02:05 2011 
Subject: FW: Proposed Responses to Greenfield Inquiries 

Hi Andrew- OPA's proposed responses- am running these through legal/policy now. 

-----Original Message-----
From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca) 
Sent: October 24, 2011 6:00PM 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Cc: Patricia Phillips; Mary Bernard; Tim Butters 
Subject: Proposed Responses to Greenfield Inquiries 

Third one requires more info but deadline not until Wed. 

John Spears, Toronto Star (mechanics of cancelling the contract- how it's done, has it been done) 

Recommended response: 

The provincial government is commited to relocating the plant. WE want to do this fairly and discuss options directly 
with the proponent not through the media. More information will be made available as the process moves forward. 

Tristin Hopper, National and Toronto desk of the National Post, request for OPA to confirm status of development 

Recommended response: 

The provincial government is committed to relocating the plant. The plant has been under construction since May 2011. 
More information will be available as the relocation process moves forward. 

ian Harvey, Freelance Writer, Q: what was the output and cost for Oakville estimated at. What was the date of 
cancellation. What is the output and cost for Mississauga and what is the anticipated date of completion. 

Recommended response: 

The Oakville Generating Station was to have had a capacity of 900 MW with an in service date of X. The cost to construct 

the plant was estimated at 1 billion. The plant was cancelled before it obtained approvals. New transmission will replace 

the Oakville plant to ensure local supply and reliability. 
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Greenfield South's capacity is 280 MW with an in service date of X. The cost to construct is estimated at 300 to 400 
million. Without this capacity in the southwest GTA, transmission expansion will have to take place two to three years 
ear!ier than vnticipated. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may 
contain information that is privileged, confidentrar and/or exempt from disclosure under aprHcable law. If you are not 
the intended recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. 

If you have received this message in error, or are not the named recipient{s), please notify the sender immediately and 
delete this e-rnaH message. 
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Frorn: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 

October 24, 201J. 8:27 PM 

Kin£1, Ryan (ENERGY); Kovesfalvi, Sylvia (ENERGY) 

Sharkawi, Rula (ENERGY); Jennings, Rick (Er~ERGY) 
Re: Proposed Responses to Greenfield Inquiries 

Hi· I agree but it seems to be a message that the govt w;mts to stick to· 

Halyna Perun 

A \Director 

Ph: 416 325 6681 

BB: 416 671 2607 

Sent using lllackBerry 

----- Original Message----

From: King, Ryan (ENEHGY) 

To: Kovesfalvi, Sylvia (ENERGY); Perun, Halyna N. (ENERGY) 

Cc: Sharkawi, Rula (ENERGY); Jennings, Rick (ENEHGY) 
Sent: Man Oct 24 19:25:33 2011 

Subject: Re: Proposed Responses to Greenfield Inquiries 

We can 1t guarantee that Eastern Power wi!! agree to our be interested !n relocating. Thaes the risk with making this 
commitment now. 

-----Original Message-----
From: Kovesfalvi, Sylvia (ENEHGY) 

To: King, Hyan (ENERGY); Perun, Halyna N. (ENERGY) 

Cc: Sharkawi, Rula (ENERGY) 

Sent: Mon Oct 24 19:02:13 2011 

Subject: Fw: Proposed Responses to Greenfield Inquiries 

See below. OP/\ will be responding to Spears (01). Ok? 

Sent from my BlackBerry Wireless Handheld 

-----Original Message----

From: Block, Andrew (ENERGY) 

To: Kovesfalvi, Sylvia (ENERGY) 

Cc: Sherkawi, Rula (ENERGY); Gerard, Paul (ENERGY) 

Sent: Mon Oct 24 18:46:32 2011 

Subject: Re: Proposed Responses to Greenfield Inquiries 

Hi- sorry that edit does not work. Needs to stay as 'committed to relocating' 



National Post has the statement. Spears should be covered by OPA. 

I'll look at the 3rd one ... 

Andrew nlock 
Office of the Minister 
Ministry of Energy 
416 327 6747 

-----Original Message-----
From: Kovesfalvi, Sylvia (ENERGY) 
To: Block, Andrew (ENERGY) 
Cc: Sharkawi, Rula (ENERGY); Gerard, Paul (ENERGY) 
Sent: Man Oct 24 18:36:20 2011 
Subject: Re: Proposed Responses to Greenfield Inquiries 

One change from policy/legal: pis say 'committed to having discussions about relocating' rather than 'committed to 
relocating 1

• 

Andrew- pis reconfirm who will be responding (there's been some back and forth this aft so I'm not sure- tx). 

Sent from my BlackBerry Wireless Handheld 

----- Original Message-----
From: Kovesfalvi, Sylvia (ENERGY) 
To: Block, Andrew (ENERGY) 
Cc: Sharkawi, Rula (ENERGY); Gerard, Paul (ENERGY) 
Sent: Mon Oct 24 18:02:05 2011 
Subject: FW: Proposed Responses to Greenfield Inquiries 

Hi Andrew- OPA's proposed responses- am running these through legal/policy now. 

-----Original Message-----
From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: October 24, 2011 6:00 PM 
To: Sharkawi, Rula {ENERGY); Kovesfalvi, Sylvia {ENERGY) 
Cc: Patricia Phillips; Mary Bernard; Tim Butters 
Subject: Proposed Responses to Greenfield Inquiries 

Third one requires more info but deadline not until Wed. 

John Spears, Toronto St<Jr {mechanics of cancelling the contract- how it's done, has it been done) 

Recommended response: 

The provincial government is commited to relocating the plant WE want to do this fairly and discuss options directly 
with the proponent not through the media. More information will be made available as the process moves forward. 
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Tristin Hopper, National and Toronto desk of the Natlon;:d Post, request for OPA to confirm status of development 

Recornmended response: 

The provincial government is committed to re1ocating the plant. The plant has been under construction since May 2011. 
More information wm be availabfe as the relocation process moves forward. 

ian Harvey, Freelance Writer, Q: what was the output and cost for Oakville estimated at. What was the date of 
cancellation. VVhat is the output and cost for Mississauga and what is the anticipated date of completion. 

Recommended response: 

The Oakvt!le Generating Station was to have had a capacity of 900 MW with an in service date of X. The cost to construct 
the plant was estimated at 1. btHion. The p!ant was cancelled before it obtained approvals. New transmission will replace 
the Oakville plant to ensure local supply and reliability, 

Greenfield Sout:hts capacity ls 280 MVV wlth an in servlce date of X. The cost to construct is estimated at 300 to 400 
minion. Without this capacity in the southwest GTA, transmission expansion will have to take place two to three years 
earlier than anticipated. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may 
contain information that is privileged, confidential and/or exernpt from disclosure under applicable !aw. !f you are not 
the intended redpient{s), any dissemination, distribution or copying of this e-mai! message or anv fHes transmitted with 
it is strictly prohibited, 

If you have received this message in error} or are not the named recipfent(s), please notify the sender immediately and 
delete this e-mail message, 
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From: 
Sent: 
To: 
Cc: 

Privileged and Confidential 

Perun, Halyna N. (ENERGY) 
October 31, 2011 8:18 PM 
Lindsay, David (ENERGYi 
Jennings, Rick (ENERGYi; Silva, Joseph (ENERGYj; Calwell, Carolyn (ENERGY) 

Greenfield South Gas Plant 

For your conslcleralion, our analysis with respect to 

(1) The Minister's authority to issue a direction to I he OPA in regards to I he Greenfield South Gas Plant contract; 

(2) An alternative approach that could include assignment of the contract baci( to the Crown; and 

(3) Repudiation of the contract by the OPA and whether this would halt the construction. 

Our short answers: 

(1) We are proceeding to develop a Minister's direction to the OPA that we'll send to MAG tomorrow for review and 
comment, in the event that a direction may be desired; hOwever, the Minister does not have clear legal authority to direct 
the OPA to take any significant commercial steps in relation to the contract. We note that the risk of proceeding with a 
direction is that the proponent could bring a judicial review cha!fenging the Minister's decision to issue a direction, which 
likely would be successful. Further, this type of document is likely to be used against the government as evidence of the 
government's interference in a contract in any future lawsuit brought by the proponent. 

(2) We analysed the possibility of assignment of the contract back to the Crown. As you'll see this is certainly possible. 
The advantage of this approach is that the Minister/Government controls the outcome without having to rely on the OPfl's 
Board of Directors. However, there are a number of sfgnifrcant disadvantages. 

(3) Repudiation of the contract by the OPA may not halt the construction. As Greenfield currently possesses all legal and 
regulatory approvals, and provided its own financing fs sustalnab~e, it coutd continue construction despite any repudiation 
of the contract 

As per your request, I will let MAG know that a draft direction wilt be coming their way tomorrow (we will also ask Rick !o 
review it before we send it to MAG). If you'd like anything further or different, please let me know. I'd be happy to review 
with you further. · 

Jraljma 

Halyna N. Perun 
iVDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
T oronlo, ON M5G 2E5 
Ph: (416) 325-6681 I Fax (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be so!icitor/c!iant privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 



prohibited. If you11ave received this message in error please notify the writer and permanently delete the message and 
all attachments. Tl1ank you. 

From: Rehab, James (ENERGY) 
Sent: Mon 31/10/2011 3:56 PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- legal Authority Issues 

Privileged & Confidential legal Advice I Solicitor & Client Privileged 

October31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the aut110rity to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32{4)-(7), and in particular {4) and (5), once !he "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his stattitory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded l1is 
statutory authority in this regard. 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7), if one can get past the wording of that section on its face. This argument attempts 
to disconnect the OPA's position when directed under (7) by distinguislling the independence language 
(that the OPA assumes all responsibilities and liabilities of the Crown, etc.) provided for in (4) and 
(5). The main thrust of the strategy would be to portray the OPA's position when directed under (7) as 
somehow different to the position it is in when directed under (4). 
Points to consider: 

If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA 
Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which t11e (7) direction is to be made, and does not include explicillanguage 
relating to the transfer of responsibility and liability of the Crown to the OPA. 
However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA It does not operate as an 
independent authority outside of those provisions. 
However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt. 
Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 
However, the (7) argument does exist and may provide some very modest (weak, in rny own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 
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Relevant Statutory Provisions and Framework 
' The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"pu!" or "place" contracts which have their genesis in a Crown procurement or initia!ive with the 
OPA Those contracts can be said to have their legal genesis in a Crown (including Crown agency such 
as OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with 
the OPA 

o These transitional authorities can be used both for the procurement of renewablas and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the !PSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPf1 
Is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same, 

' Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (d) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract 

Advantages 
* As counter party, all !ega! and commerclal responslbHlty for aU elements of the contract wou!d be that of the 

Crown's and not the OPA's. This may provide t11e Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to lake such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and tfmfng leading up the litigatlon phase, should ft 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to wl1om the contract is passed would be solely 

legally responsible lor tt1e outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (ai1d therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require !he transfer back, but presumably !he OPA would be open 

to such an a. strategy were its Board of Directors properly approached. 
s The Crown would have to warrant that the Agreement ls "a valid and binding obtigation, .. enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to ti1e contract 
states its intention nol to perform its obligation(s) under a contract or to abandon tl1e contract Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the terrn here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon Its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• If Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue fm damages, etc. 
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• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming lhe basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would have the desired effect of hailing construction by Greenfield. 
o The OPA, as we understand !heir position thus far, may nol be inclined to repudiate the contract of their 

own accord, and may well require lo be directed in order to lake this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue !hat continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into lhe IESO-controlted market) and then suing the OPA for any clifferenlial based on the 
terms of the contract. 

o Greenfield's position in respect of ils major suppliers may limit its ability to instantly halt conslruclion, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options which are based on the Expropriations 
Act (Ontario) and the authority provided in the Ministry of Infrastructure Act, 2011 and potentially solicit the advice of 
CLOG on the circumstances under which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direclion for your consideration. 

Tl1ank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@onlario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 



From: 
Sent: 
To: 

Cc: 

Attachments: 

Rehab, James (ENERGY) 

November 1, 201111:59 AM 
Jennings, Rick (ENERGY); King, Ryan (ENERGY) 

Calwell, Carolyn (ENERGY); f'erun, Halyna N. (ENERGY) 
Dr·aft Direction to OPA- Greenfield South project. 
OPA Greenfield South Direction (25-32-7) (2) (Nov 1-ll).DOC 

Privileqed & Confidential legal Advice I Solicitor & Client Privileged 

November 1, 2011 

Good morning, Rick and Ryan. Please lind attached a draft direc!ion to the OPA related to the cancellation(" .. bringing to 
an immediate end") of the Greenf!e!d South gas generation contract. 

Kindly note that V!e have drafted using a genera! instruction to the OPA to bring the contract to an immediate end, on the 
understanding that the OPA may push back for something more specific. However, we recognize that the MOIDMO may 
wish to have the language remain more generaL 

Please do comment and fact-check as required, and I will be at my desk from 1:15 pmish onward (4'16-325-6676) as well, 
I'll be on my cell (647-218-3964) between 12 noon and·; :·ts pm. 

Kindly, 
James 

James P, H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
iames.rehob@ontario.ca 

Notice 

T11is communication may be solicitor/client privileged and contain confidential information only intended for t11e person(s) 
to whom it is addressee!. Any dissemination or use of this information by others !han the intended recipient(s) is 
prohibited. If you have receiver! t11is message in error please notify the writer and permanently delete !he message and 
all attachments. Thank you. 
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Dmft: Mardi 23, 2005 

Ontario Power Authority 
Aiicntion: Mr. Collin Andersen, Chief Executive Officer 

Re: Immediate etc. of the Contmct for a 280 MW Gas Gcnerntion Facility
Greenfield South Power Corporailon (Mississaugn) 

l write in connection with my authority as the Minister of Energy in order to exercise the statutory 
power of ministerial direction which 1 have in respect of the Ontnrio Power· Authority (the "OPA") 
under section 25.32 of the ElectricilyAcl, 1998 (the "Act"). 

My predecessor had, pursuant to subsection 25.32(7) of the Act, previously directed that the Ol' A 
execute and deliver numerous contracts under a dircclion cn!itlcd "Request for Proposals for 2,500 
MW of New Clean Generation and Dcmand .. Side Projects issued September 13, 2004, as amended 
(the "2,500 MW RFP"", elated March 24, 2005. 

In recognition thai the Government no longer wishes to have the OPA proceed with one of these 
projects, namely the 280 MW gas-fired generation filcility being developed by the Greenfield South 
Power Corporation (the "proponent"), which had been planned for the municipality of Mississauga 
(the "project"), and pursuant to my authority under s. 25.32 of the Act, I hereby authorize and direct 
the OPA to take all necessary legal, commercial and other· steps in order lo bring the contract with the 
proponent to an immediate end. 

Further, pursuant to my authority under section 25.32 of the Act, the OPA is also hereby authorized 
and directed io take such steps, including negotiations, and to execute and deliver such ancillary 
documents, deeds instruments or things in connection with; pertaining to, or arising out of) this 
direction. 

This Direction shall be effective and binding as of the date hereof. 

Dated: November I, 2011 

- ~._ ... _,,, ________ _ 
Christopher /nil!- does "''!,,.;,. Bentley 
Minister of Energy 

HW::_I!l0.12lB6" '~ 





Frorn: 
Sent: 
To: 
Subject: 
Attachments: 

Rick, my suggested edits attached 

King, Ryan (ENERGY) 
November 1, 2011 1:02 PM 

Jennings, Rick (ENERGY) 
RE: Comrnents on Otrection needed soon 
OPA Greenfield South Direction (25-32-7) (2) (Nov 1-11) (rk).DOC 

from: Rehab, James (ENERGY) 
Sent: November 1, 201112:50 PM 
To: Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Cc: Perun, Haiyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
"'""Jt:ce Cormnents on Directton needed soon 

Privileged & Confidential! egal Advice I Solicitor & Client Privileaed 

November 1, 2011 

Hi, Hick and Hyan- please note that I will be having a call wilh CLOC early U1is afternoon (say by 2 pm though the 
specific timing has not been set)-· if possible, it would be best to have your comments integrated by then so that I can 
include your good comments with the draft letter of direction I send to CLOC. 

Thanks very much! 

Jarnes 

James P. H. Hehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contaln confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permartently delete the message and 
all attachments. Thank you. 





Ontario Power Aulhoriiy 
Ailcnlion: Mr. Collin Andersen, Chief Executive Officer 

Rc: !mmcflialc C:mcc!lation, etc. of the Contmct for ll 280 MW Gas Generation Facility-· 
Greenfield Sonth Power CoqlOration (Mississauga) 

j write in connection with my authority as the Minister of Energy in order io exercise the statutory 
power of ministerial direction which l have in respect of the Ontario Power Authority (the "OPA") 
under section 25.32 of the Electriciry Acr, 1998 (the "Act"). 

My predecessor had, pnrsuant to subsection 25.32(7) of the Act, previously directed that the OPA 
execute and deliver numerous contracts under n direction entitled '~R.equest for Proposals for 2)500 
MW of New Clean Gencrntion and Demand-Side Projects issued September 13, 2004, as amended 
(the "2,500 lv!W RFP"", clnted March 24, 2005. 

In recognition thnt it has been determined that the 280 MW gas-fired generation facility being 
developed by the Greenileld South Power Corporation (the "proponent"), which had been planned 
for the municipality of Ivlississauga (the ';projed 11

) not proceed at its current iocntion, and pursuant 
to my authority onder s. 25.32 of the Act, l hereby authorize and direct the OPA to take ali necessary 
legal, commercial and other steps in order to bring the contract with the proponent to an immediate 
end. 

Further, pursuant to my authority under section 25.32 of the Act, the OPA is also hereby authorized 
and directed to take such steps, including negotiations, and to execute and deliver such ancillary 
documents, deeds instruments or things in connection with, pertaining to, or arising out of, this 
direction. 

This Direction shall be effective ami binding as of the date hereof. 

Dated: November l, 20 l I 

The Hon. Christopher 
Minister of Energy 

does Bentley 





from: 
Sent: 
To: 
Cc: 

Attachments: 

King, Ryan (ENERGY) 
November 1, 2011 1:12 PM 
Rehab, James (ENERGY); Jennings, Rick (ENERGY) 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Conunents on Direction needed soon 
OPA Greenfield South Direction (25-32-7) (2) (Nov 1-11) (rk).DOC 

James, our suggested edits attached 

Fmm: Rehab, James (ENERGY) 
Sent: November 1, 2011 12:50 PM 
To: Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Cc: Perun, Halyna N, (ENERGY); Calwell, Cawlyn (ENERGY) 
"""Jt:Lc: Comments on Direction needed soon 

Privileged & Confidential Leqal Advice I Solicitor & Client Privileged 

November 1, 2011 

Hi, Rick and Ryan- please note that I will be having a call with CLOG early this afternoon (say by 2 pm though the 
specific timing has not yet been set)- if possible, it would be best to have your comments integrated by then so that I can 
include your good comments with the draft letter of direction I send to CLOG. 

Thanks very much! 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james. rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for !he person(sj 
to whom it is addressed. Any dissemination or use ofihis information by others than the intended recipient(s) is 
prohibited. 1f you have received this message in error please notify the writer and permanently de!ete the message and 
all attachments. Thank you. 





Frorn: 
Sent: 
To: 

Cc: 

Subject: 
Attachrnents: 

frivj}y]ed and Confidential 

Perun, Halyna N. (ENERGY) 

November 1, 2011 6:12 PM 
Silva, Joseph (ENERGY) 

Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
RE: Greenfield South Gas Plant 

OPA Greenfield South Direction Nov 1-ll.DOC 

Hi Joseph- Please see attached draft direction to the OPA. This draft is likely to make its way through the Assistant 
Deputy Attorney General to the Deputy Attorney General this evening. The ADAG and DAG have not opined on this 
version as yet (though we did work with staff at CLOG) but we thought it would be helpful for Deputy Lindsay to see this 
work in progress in the event that the DAG should call him about it. 

Please let us know if you need anything further. 

:J{aryrw 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 67\-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This cornrnunication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 31, 2011 8:18 P~~ 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calweli, Carolyn (ENERGY) 

Greenfield South Gas Plant 

Privileged anci Coniiclential 

For your consideration, our analysis with respect to 

(1) The Minister's authority to issue a direction to the OPA in regards to the Greenfield South Gas Plant contract; 

(2) An alternative approach that could include assignment of the contract back to the Crown; and 

(3) Repudiation of the contract by the OPA and whether this would hall the construction. 

Our short answers: 



(1) We are proceeding to develop a Minister's direction to the OPA that we'll send to MAG tomorrow for review and 
comment, in the event that a direction may be desired; however, the Minister does not have clear legal authority to direct 
the OPA to take any significant commercial steps in relation to the contract. We note that the risk of proceeding with a 
direction is thai the proponent could bring a judicial review challenging the Minister's decision to issue a direction, which 
likely would be successful. Further, t11is type of document is likely to be used against the government as evidence of the 
government's interference in a contract in any future lawsuit brought by the proponent. 

(2) We analysed the possibility of assignment of the contract back to the Crown. As you'll see this is certainly possible. 
The advantage of this approach is that the Minister/Government controls the outcome without having to rely on the OPA's 
Board of Directors. However, there are a number of significant disadvantages. 

(3) Repudiation of the contract by the OPA may not halt the construction. As Greenfield currently possesses all legal and 
regulatory approvals, and provided its own financing is sustainable, it could continue construction despite any repudiation 
of the contract. 

As per your request, I will let MAG know that a draft direction will be coming their way tomorrow (we will also ask Rick to 
review it before we send it to MAG). If you'd like anything further or different, please let me know. I'd be happy to review 
with you further. 

Jfaryna 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4'16) 325-668'1/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
ail attachments. Thank you. 

From: Rehab, James (ENERGY) 
Sent: Mon 31/10/2011 3:56PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 3·1, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in !his regard. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 
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Conclusions: 

• No, the better view is that tile Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25 32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which alms to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of !he Minister's exercise of his statutory authority. There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. . 

o Potential reliance on 25.32(7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7), if one can get past the wording of that section on its face. This argument attempts 
to disconnect the OPA's position when directed under (7) by distinguishing the independence language 
(that the OPA assumes all responsibilities and liabilities of the Crown, etc.) provided for in (4) and 
(5). The main thrust of the strategy would be to portray the OPA's position w11en directed under (7) as 
somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

~ Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of !he Crown to the OPA. 
However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions which was designed to provide the Government with an alternative 
mechanism to transfer initiatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is al 
least overlaid with appreciable doubt. 

• Finally. the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argC1ment does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction. etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the 
OPA Those contracts can be said to have their legal genesis in a Crown (including Crown agency such 
as OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with 
theOPA. 

o These trans!tfona! authorities can be used both for the procurement of renewables and non-renewab!es, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement conlract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA. the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same, 

_1\ssigmnen! Back to Crown/Crown Agency An Alternative Approach: 

' Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (d) to unilaterally assign the contract back to the Crown or a Crown agency, suc11 as the OEFC. 
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• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligation(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetl1eless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to w11at terms of the contract are 
"essential" or fundamental, capable of forming the basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of the OPA repudiating the contract with 

Greenfield would l1ave the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 

(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue !hal continuing on 
with the completion of the project would put it in the best position lo generate income (deriving income 
from bidding into the IESO-controllecl market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 



Expropriation - LSB Energy would have to further research and analyze options which are based on tile Expropriations 
Act (Ontario) and tile authority provided in tile Ministry of Infrastructure Act, 2011 and potentialiy solicit tile advice of 
CLOC on the circumstances under which the Expropriation route can be utiiizecl. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
T17 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for t11e person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(sJ is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Silva, Joseph (ENERGY) 
November 1, 2011 6:13 PM 
Perun, Halyna N. (ENERGY) 

Cc: Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
RE: Greenfield South Gas Plant 

Sounds good, thanks very much Halyna 

Joseph 

From: Perun, Halyna N. (ENERGY) 
Sent: November 1, 2011 6:12 PM 
To: Silva, Joseph 
Cc: Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
'"'u;e:Lc: RE: Greenfield South Gas Plant 

Privifeaed and Confidential 

Hi Joseph- Please see attached draft direction lo the OPA. This draft is likely to make its way through the Assistant 
Deputy Attorney General to the Deputy Attorney General this evening. The ADAG and DAG have not opined on this 
version as yet (though we did work with staff at CLOG) but we thought it would be helpful for Deputy lindsay to see this 
work in progress in the event that the DAG should call him about it. 

P!ease !et us know if you need anything furtheL 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4'16) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 . 
E-mail: Halyna.Perun2@ontario.ca 

NoHce 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whon1 it is addressed. Any dissemination or use of this information by others than the intended recipient( e) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
ali attachments. Thank you. 

Perun, Halyna N. (ENERGY) 
Sent: October 31, 2011 8:18PM 
To: Lindsay, Oavid (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Sulbject: Greenfield South Gas Plant 

E.rivileged and Conficlentinl 



For your consideration, our analysis with respect to 

(1) The Minister's authority to issue a direction to the OPA in regards to the Greenfield South Gas Plant contract; 

(2) An alternative approach that could include assignment of the contract back to the Crown; and 

(3) Repudiation of the contract by the OPA and whether this would halt the construction. 

Our short answers: 

(1) We are proceeding to develop a Minister's direction to the OPA that we'll send to MAG tomorrow for review and 
comment, in t11e event that a direction may be desired; however, the Minister does not have clear legal authority to direct 
the OPA to take any significant commercial steps in relation to the contract. We note t11at the risk of proceeding with a 
direction is that the proponent could bring a judicial review challenging the Minister's decision to issue a direction, which 
likely would be successful. Further, this type of document is likely to be used against the government as evidence of the 
government's interference in a contract in any future lawsuit brought by the proponent. 

(2) We analysed the possibility of assignment of the contract back to the Crown. As you'll see this is certainly possible. 
The advantage of this approach is that the Minister/Government controls the outcome without having to rely on the OP!\'s 
Board of Directors. However, there are a number of significant disadvantages. 

(3) Repudiation of the contract by the OPA may not halt the construction. As Greenfield currently possesses all legal and 
regulatory approvals, and provided its own financing is sustainable, it could continue construction despite any repudiation 
of the contract. 

As per your request, I will let MAG know that a draft direction will be coming their way tomorrow (we will also ask Rick to 
review it before we send it to MAG). If you'd like anything further or different, please let rne know. I'd be happy to review 
with you further. 

J{aljun 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for tile person(s) 
to whom it is addressed. Any dissemination or use of this information by others than tile intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Rehab, James (ENERGY) 
Sent: Mon 31/10/2011 3:56PM 
To: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Greenfield South Gas Plant- Legal Authority lssues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 
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October 31, 2011 

Good aflernoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. 

Issue: 

• Does the Minister have clear, legal authority to direct the OPA to take any significant commercial steps in relation 
to the Greenfield South contract? 

Conclusions: 

• No, the better view Is !hat the Minister does not have clear, legal authority to so direct the OPA. 
o Based on tl1e clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o a!lempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA In relation to the Greenfield South are susceptible to legal 

a judicial review of !he Minister's exercise of his There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on 25.32{7): There exists a potential, though weak/modest, argument for a direction 
based on s.25.32(7), if one can get past the wording of that section on its face. This argument attempts 
to disconnect the OPA's position when directed under (7) by distinguishing the independence language 
(that the OPA assumes all responsibilities and liabilities of the Crown, etc.) provided for in (4) and 
(5). The main thrust of the strategy would be to portray the OPA.'s position when directed under (7) as 
somehow different to the position it is in when directed under (4). 
Points to consider: 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in order to isolate the "initiative" (e.g. procurement' 
contract) about which the (7) direction is to be made, and does not include explicit language 
relating to the transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arguably (7) is an extension of (4) and part of the 
system of provisions whlch was designed to provide the Government with an alternative 
mechanism to transfer in illatives created under (4) to the OPA. It does not operate as an 
independent authority outside of those provisions. 

m However, one presumably can not ignore the OPA's express "natura[ person pmvers" under 
25.2(4) and, absent the express authority to further direct the OPA in relation to (7), the issue is at 
least overlaid with appreciable doubt 
Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having ful!, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions ami Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc, are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the 
OPA. Those contracts can be said to have their legal genesis in a Crown (including Crown agency such 
as OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with 
the OPA. 

o These transitional authorities can be used both for the procurement of renewabtes and non-renewab!es, 
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o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost
recoverable procurement contract, compliant with the I PSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (d) to unilaterally assign the contract back to the Crown or a Crown agency, such as the OEFC. 

• The main precondition for this unilateral ass·rgnrnent is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of t11e transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 

Repudiation by OPA. Repudiation (sometimes described as "anticipatory breach") occurs where a party to the contract 
states its intention not to perform its obligatian(s) under a contract or to abandon the contract. Repudiation, when 
successful (e.g. accepted by the other party to the contract) is commonly viewed as having the effect of nullifying the 
terms of the contract, and we use the term here to refer to a wholesale denial or abandonment of the contract. 

• In this particular instance, the OPA would declare its intention to abandon its obligations under the contract, 
presumably without legal justification beyond the adherence to a direction or letter issued by Government. 

• Such a declaration would be delivered to Greenfield by the OPA on or before the time at which its major 
obligations are next to be performed. 

• if Greenfield were to accept the OPA's position in respect of its' repudiation of the contract, the obligations of the 
OPA would arguably continue on and Greenfield would nonetheless sue for damages, etc. 

• Greenfield may choose not to accept the OPA's repudiation at first instance and continue to attempt, as best it 
can, to perform its own obligations under the contract in order to preserve its legal position going forward. 

• Careful consideration will have to be given by the OPA and its advisors as to what terms of the contract are 
"essential" or fundamental, capable of forming tile basis for repudiation, etc. 

Points to consider 
• There is some serious doubt as to whether the commercial/legal step of tile OPA repudiating the contract with 

Greenfield would have the desired effect of halting construction by Greenfield. 
o The OPA, as we understand their position thus far, may not be inclined to repudiate the contract of their 

own accord, and may well require to be directed in order to take this step; 
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o Even where the OPA repudiates the contract, Greenfield could continue on with its construction activities 
(so long as its own financing is sustainable), since it currently possesses all legal and regulatory 
approvals to proceed with construction (pending the outcome of the current MOE renewed review of 
related activities). 

o While Greenfield would be expected to take steps to mitigate damages, arguably cessation of 
construction is only one means by which it could do so- that is, Greenfield could argue that continuing on 
with the completion of the project would put it in the best position to generate income (deriving income 
from bidding into the IE SO-controlled market) and then suing the OPA for any differential based on the 
terms of the contract. 

o Greenfield's position in respect of its major suppliers may limit its ability to instantly halt construction, in 
order to preserve its own legal position under its follow-on contracts. 

Expropriation - LSB Energy would have to further research and analyze options wl1ich are based on the Expropriations 
Act (Ontario) and the authority provided in the Ministry of Infrastructure Act, 201 '/ and potentially solicit !he advice of 
CLOG on the circumstances under which the Expropriation route can be utilized. 

As per your most recent email, I will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Jnfrastructure 
legal Services Branch 
777 Bay Street, 4!h Floor, Suite 425 
Toronto, ON M5G 2E 5 
Tel: 416-325-6676 
Fax: 416-325-'1781 
james.rehob@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
!o whom it is addressed. Any dissemination or use of this information by others than the intended recipient{s) is 
prohibi!ed. !f you have received this message in error p!ease notify the writer and permanently delete the message and 
all atlachmen!s. Thank you. 

5 





Frorn: 
Sen!: 
To: 
Cc: 

At!achments: 

Calwell, Carolyn (ENERGY) 
November 4, 2011 3:06 PM 
Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Perun, Halyna N. (E~JERGY); Rehab, James (ENERGY) 
OPA letter 
Greenfield South Power P!anUnark up.doc 

Confidential/Solicitor-Client Privileged 

1\ttached is a letter that we received from the OP!\ this aflernoon, marked with changes !hat we recommend. We would 
appreciate your review and comment. We will also send the letter over to CLOC for its input. 

We expect that the Minister would look to the record of public (media) comment that James is preparing in determining an 
appropriate response (which James is also starting to draft). It is not clear to me when the OP!\ is expecting to hear back 
from us about this draft. 

Carolyn 

This communication may be solldtor/clienl privileged and contain confidential lnforma!ion only Intended for the person(s} to V1hom it is addressed. Any 
dissemination or use of this information by o!l1ers than !he intended redpienl(s) is prohibited. If you have received th!s message in erfor please notify !he writer 
and permanen!ly delete !he messil~Je nnd all aitnchmen!IL Thank you. 





CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24,2011. 
The purpose of this letter is to ensure that the government's intention is met 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24'h letter, OPA commenced discussions with Greenfield 
South. To date, OPA's objective has been to reach an agreement with Greenfield South 
to stop construction and negotiate an arrangement to relocate the plant or terminate the 
contract. Since then, it has become clear that Greenfield South is unlikely to agree to 
such an approach which makes termination of the contract a logical next step. 

We would seek to continue discussions with Greenfield South to arrive at an agreement 
on appropriate compensation. Given our shared interest in ratepayer value, the board 
would then also like to commence a dialogue with you on the most appropriate way to 
allocate the compensation between ratepayers and taxpayers. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 





From; 

Sent: 
To: 
Subject: 
AUachrnents: 

Rick, my suggested edits 

From: Calwefl, Carolyn (ENERGY) 
Sent: November 4, 2011 3:06PM 

King, Ryan (ENERGY) 

November 4, 2011 3:31 PM 
Jennings, Rick (E~'ERGY) 

FW: OPA letter 
Greenfi,ld South Power Plant mark up(rk).doc 

To: Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Cc: Pcrun, Halyna N. (ENERGY); Rellob, James (ENERGY) 
Subie:ct: OPA Letter 

Confidential/Solicitor-Client Privileged 

Attached is a letter that we received from the OPA this afternoon, marked with changes that we recommend. We would 
appreciate your review and comment. We will also send the letter over to CLOC for its input. 

We expect that the Minister would look to the record of public (rnedia) comment that James 1s preparing fn determining an 
appropriate response (which James is also starling to draft). It is not clear to me when the OPA is expeding to hear back 
from us about this draft. 

Carolyn 

Tf1is communicntion mny be sollcHor/c!icnt privileged <md conlain confldenHal infom1atlon only intended for the person(s) to who111 it is addressed. Any 
dissemirwHon or use of !his lnforrnRt1on by others !han the Intended redplcnt{s) !s prohlbitetL !I you have recebmd this messaue in error pfease no!ify the '.'/liter 
and permanently delete the message and 81! atlachrnents. T!lank you. 





CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands the government's 
intention to seek an alternative location lor the plant as outlined in your letter to the OPA 
on October 24, 2011. The purpose of this letter is to seek direction on next steps to 
ensure a resolution of this issue. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
lor the Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective ancl safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24"' letter, OPA commenced discussions with Greenfield 
South. To date, OPA's objective has been to reach an agreement with Greenfield South 
to stop construction and negotiate an arrangement to relocate the plant. Since then, it 
has become clear that Greenfield South is unlikely to agree to such an approach which 
makes termination of the contract a logical next step. 

We would seek to continue discussions with Greenfield South to arrive at an agreement 
on appropriate compensation. Given our shared interest in ratepayer value, the board 
would then also like to commence a dialogue with you on the most appropriate way !o 
anocate the compensation between ratepayers and taxpayers. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 





From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
November 7, 2011 9:26 AM 
Jennings, Rick (ENERGY); King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Perun, Halyna N. (ENERGY) 
Response letter 
Letter 112 to the OPA.07 11201Ldoc 

Confidential/Solicitor-Client Privileged 

We've drafted a response from !he Minister to Colin Andersen regarding Greenfield, based on the letter that we received 
from the OPA and marked up. We would appreciate your review. We will also send il to CLOC for their input- we 
haven't yet heard from them on the OPA let!er and will follow up. 

Carolyn 

This communication may be solicHor/dienl privileged and contain confldenliallnforma!ion only intended tor the person(s) to whom it is addressed. Any 
dissemination or use of this information by oH1ers H1tm the intended recipienl(s) is prohibited. ff you have recetved !his message in error please noHfy the writer 
and permanen\ly delete the message nnd all r:t!achmenls. Thank you. 





Dear Mr. Andersen: 

In response to your letter of[daie] and in recognition that community opposition to the 
Greenfield South Generntion Facility is ongoing nnd \-vc!l documented} T nm \vrhing to 
confi.rm the governmenC~.; endorsement of the OP 1Vs termination of the eontrncl with the 
developer of that facility, Greenfield South Po\ver Clwporation. 

\Vhile fu!I recognition must be given to rate-rHtyer value and the fair treatment of 
contractual counterpartics, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports any appropriate commercial and other 
steps the OPA must take with the objectives of terminating the contract and ensuring that 
construction of the gas plant nf its current location in Misslssauga ceases imminently. 

The government is responding to unique circumstances in Mississauga. The government 
remains committed to a strong, stable supply of electricity for Ontario and continued 
support of those making investments in Ontario's electricity system. 

Sincerely} 

Chris Bentley, 
Minister 





From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

Privileqecl and Conficlenlial 

Pewn, Halyna N. (Er'-IERGY) 

November 8, 201111:30 AM 
Lindsay, David (ENERGY); Jennings, Rick (ENERGY) 

Silva, Joseph (ENERGY); King, Ryan (ENERGY); Calwell, Carolyn (ENERGY) 

letters 
Greenfield South Power Plant OPA letter Nov 8 finnl.doc; Energy Letter to the OPA Nov 

8 final.doc 

Enclosed please find the two proposed letters- one from the OPA, the other from the Minister. These proposed letters 
are MAG approved. We've sent them both to Mike lyle. I'll follow up wi!h Mike shortly. He's not likely to be in a position 
to let us know this afternoon whether our edits of the Board's letter would be acceptable to the but we will advance 
this as much as possible. 

:Jfa(:yua 

Halyna N. Perun 
IVDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4'16) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential informaiion intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient( e) is 
prohibited. If you have received this message in error please notify the writer and permanently delete t11e message and 
all attachments. Tr1ank you. 
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CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24, 2011. 

The OPA Board of Directors takes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for tile Greenfield South plant that provides both fair treatment to the counterparty and 
Ontario We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. AI the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24'' letter, OPA commenced discussions with Greenfield 
South. To date, OPA's objective has been to reach an agreement with Greenfield South 
to stop construction and negotiate an arrangement to relocate the plant or terminate the 
contract Since then, it has become more clear that Greenfield South may not agree to 
such an approach which makes termination of the contract a logical next step. 

Following termination of the contract, we wouid seek to continue discussions with 
Greenfield South to arrive at an agreement on appropriate compensation. Given our 
shared interest in ratepayer value, the board would then also like to commence a 
dialogue with you on the most appropriate way to allocate the compensation. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 





Dear Mr. Andersen: 

In response to your !etler of [date] and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, l am writing to 
confirm that the government supports OPA's decision to terminate the contract with the 
developer of the facility, Greenfield South Power Corporation, The government remains 
hopeful that the plant can be relocated and that the OPA will be able to achieve a 
satisfactory resolution of the Mississauga site through discussion with Greenfield SPC. 

While full recognition must be given to rate-payer value and tile fair treatment of 
contractual counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports any appropriate commercial and other 
steps the OPA must take with tile objectives oftenninating the contract and ensuring that 
construction of the gas plant at its current location in Mississauga ceases imminently. 

The government is responding to unique circumstances in Mississnuga. The government 
remains committed to a strong, stable supply of electricity for Ontario and continued 
support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 





From: 
Sent: 
To: 
Cc: 
Subjec!: 
Attachments: 

Privileged and Confidential 

Perlin, Halyna N. (ENERGY) 

November 8, 2011 2:45 PM 

Jennings, Rick (ENERGY); Silva, Joseph (ENERGY) 

King, Ryan (ENERGY); Calwell, Carolyn (ENERGY) 

Mississauga Power letters 
Energy Letter to the OPA Nov 8 finai(OPA comments).doc; Greenfield South Power 

Plant OPA letter Nov 8-11 (wOP A commentc).doc 

We've heard bacl-: from OPA's counsel- please see attached proposed changes. These revisfons have also now been 
sent to the MAG for review. 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
T oronlo, ON M5G 2E5 
Ph: (416) 325·6681/ Fax: (416) 325-1781 
BB (416) 671-2607 
E-mail: Halyna.Perun2@ontario.c<l 

Notice 
This communication rnay be sollcitor/dlent privHeged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than tile intended recipient(s) fs 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 





Dear Mr. Andersen: 

in response to your letter of [date] and in recognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, lam writing to 
conllrm that the government supports OPA's decision to terminate the contract with the 
developer of the facility, Greenfield South Power Corporation. The government remains 
hopeful that the plant can be relocated am! that the OPA will be to achieve a 
satisfactory resolution of the Mississauga site through discussion with Greenfield SPC. 

While full recognition must be given to rate-payer value and the iilir treatment of 
contractual counterpartics, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports !.cllDination o.Uhc_c;Q.lltl'l<;Lf;IJ.\L:my_s2\.hct 
appropriate commercial and other steps the OPA must take 
con=?JllLClion __ Q_[jlli;_m}Sj) lnnt at its cun::;:D.LLQ.f~Ition. Vl-fHH:he--el7jeeti-ve-s~of-lerm innting--·the 
eonhi..1et:-Hnd-cnsuring .. that-eonst-HJGtlon .. B-f:rhe-·-g-a-s-phmt--nt-.. its---eurren1-·lrl&nt-inn-in 
Mississauga-ceases-"imntinent-!-y-. 

The government is responding to unique circumstances in Mississauga. The government 
remains committed fo a strong, stable supply of electricity fOr Ontario und continued 
support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 





CONFIDENTIAL & PRIVILEGED 

Dear Minister 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24, 201 i. 

The OPA Board of Directors lakes very seriously its responsibii'ities to our contract 
counter-parties. Like the provincial government, we would like to acl1ieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counterparty ancl 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of tf1e plant stop. 

After receiving your October 24" letter, the OPA commenced discussions with 
Greenfield South. To date, the OPA's preferred approach otljee!ive-has been to reach 
an agreement with Greenfield South to stop construction and negotiate an arrangement 
to relocate the plant or terminate the contract. Since then, it has become rnere-clearer 
that Greenfield South may not agree to such an approach which makes termination of 
the contract a logical next step. The Board of Directors is therefore seekino thE! 
Government's support in taking this step. 

I wish to assure you that_ even after takinq this steQ,_ihe OPA shall sl"ellowing 
!eRRiRaiien-of-tll&-eonifad,-we-wHuld~seek to continue discussions with Greenfield 
South to arrive at an agreement on appropriate compensation. Given our shared 
interest in ratepayer value, the board would then also like to commence a dialogue with 
you on the most appropriate way to allocate the compensation betweerU.b§LQE'A and the 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 





Frorn: 
Sent: 
To: 
Cc: 

Al!achments: 

Privileged and Confidential 

Po run, Halyna N. (ENERGY) 

November 9, 2011 9:10AM 

Silva, Joseph (ENERGY) 

Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 
Draft letters 

Greenfield South Power Plant OPA 09 11 201l.doc; Energy Letter to the OPA 09 11 2011 
(3) doc (3).doc 

Hi Joseph- these are the latest versions of both letters. Please note that the Minister's letter to the OPA is with DAG's 
office for review. They should not be shared with MO until we've heard back from DAG. 

Thank you 

Xa{yrui 

Halyna N. Perun 
NDirec!or 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be so!icitor/c!ient privileged and contain confidential information Intended on!y for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the rnessage and 
all attachments. Tr;ank you. 





CONFIDENTIAL & PRIVILEGED- DRAFT FOR DISCUSSION 

Dear Minister: 

I am writing to you on behalf of the Ontario Power Authority's (OPA) Board of Directors 
with respect to the Greenfield South Power Plant, which the Ministry of Energy procured 
in 2004. The OPA was subsequently directed to enter into a contract with Greenfield 
and is now the sole counterparty. The Board clearly understands that the government's 
intention to relocate the plant as outlined in your letter to the OPA on October 24, 201 i. 
The purpose of this letter is to ensure that the government's intention is mel. 

The CPA Board of Directors lakes very seriously its responsibilities to our contract 
counter-parties. Like the provincial government, we would like to achieve a resolution 
for the Greenfield South plant that provides both fair treatment to the counlerparty and 
Ontario ratepayers. We also think it is important that electricity developers generally 
continue to have confidence to invest in Ontario and that gas-fired generation continues 
to be accepted as an important, cost-effective and safe part of the province's electricity 
supply mix. At the same time, we recognize the public concern about the location of this 
plant and public requests that construction of the plant stop. 

After receiving your October 24'" letter, the OPA commenced discussions with 
Greenfield South. To date, the CPA's preferred approach has been to reach an 
agreement with Greenfield South to stop construction and negotiate an arrangement to 
relocate the plant or terminate the contract. Since then, it has become clearer that 
Greenfield South may not agree to such an approach which makes termination of the 
contract a logical next step. 

I wish to assure you that, even after laking this step, the CPA will seek to continue 
discussions with Greenfield South to arrive at an agreement on appropriate 
compensation. Given our shared interest in ratepayer val us, the board would then also 
like to commence a dialogue with you on lhe most appropriate way to allocate the 
compensation between the OPA and the Crown. 

I look forward to your reply. 

Yours sincerely, 

Jim Hinds 
Chair 





Dear Mr. Hinds: 

In response to your letter of [dateland in racognition that community opposition to the 
Greenfield South Generation Facility is ongoing and well documented, I am writing to 
acknowledge the OPA's efforts to negotiate with the developer of the facility, Greenfield 
South Power Corporation, with an aim to achieving a satisfactory resolution of the 
Mississauga site. The government remains committed to having the plant relocated. 

I have given careful consideration to public statements, correspondence to the 
government and resolutions of the Council of the City of Mississauga. While full 
recognition must be given to rate-payer value and the fair treatment of contractual 
counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OPA's decision to terminate the 
contract and any other appropriate commercial and other steps that the OPA must take 
in seeking to stop construction of the gas plant at its current location. 

The government is responding to unique circumstances in Mississauga. The 
government remains committed to a strong, stable supply of electricity for Ontario and 
continued support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 





From: 
Sen!: 
To: 

King, Ryan (ENERGY) 
November 10, 2011 4:43 PM 
Jennings, Rick (ENERGY) 
RE: Greenfield South -Questions 

Rick, my comments in red. Please ret me know what you think 

From: Rehab, James (ENERGY) 
Sent: November 10, 2011 4:27 PM 
To: King, Ryan (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Perun, Halyna N. (ENERGY) 
Su!bje:ct: Greenfield South - Questions 

November 10, 201'1 

HI, Ryan- !n connection with our conversation, here are some questions we need your assistance \Vith: 

i. Confirmation of site/municipal address: We have it as "Lot 3, Concession 1, in Municipality of Mississauga, 
municipal address: 2315 Lorcland Avenue; (yes) 

2. Description of project: Currently, the description for the project reads: ""project" means the Greenfield South 
Power Project undertaken by the Corporation on the site" and site bas a description related to the above
noted land description/municipal address; -are there any other elements of the project which you wish 
us to capture as part of the "project"- e.g. any related facilities, equipment, buildings, lands or 
structures not necessarily captured by the boldcd language above but which you want us to capture in 
order to cease or halt activity? The plant is a natural gas~ fired combined cycle electricity generating facility with a 
capacity of280 M\V. We should use !he OPA contract as ihc bnsis for legal n:fcrcncc. 

3. Other structures on, improvements to, the land-
a. Do you want to (i) maintain the structures that are both related and unrelated to the project? Do you just 

want those structures unrelated to the project? (fencing, lighting, storage buildings on site that are not 
directly project-related- not sure what they'd be but we put the question forward. Put another way, 
should land be completely cleared or remain "as is" at the time construction ceases. (I believe it's been 
referenced as restoring the site to its pre-construction condition) 

b. Electricity-related equipmenUinstalla!ion- do we know what transmission-connection or other equipment 
are now on-site? Is all such equipment to be removed? This could be confirmed and verified in 
discussions with the proponent but all equipment would need to be removed to ensure the pre-
construction condition is met. · 

c. Are there other structures on adjacent properly, on the street ( hydro poles, sewer/water manes, etc.) 
which need to be dealt wilh? (removed?); only insofar as those structures were required or added to 
support the proposed plant 

d. Confirm whether our approach of leaving all municipal services (electrical, water, sewage) in place to the 
extent those services have been provided. Can you assist in helping us confirm whether such services 
are now in place? VVe would need to determine what infrastructure was in p!ace prfor to construction. 

4. Remediation of the land: in line with the above, is it the intention t11at the land be returned to its "pre-remediation 
stage" (yes) or will the construction simply be expected to cease and the land left "as is" (e.g. with the partial 
construction-related improvements remaining). If the latter, this will likely form part and parcel of "sunk costs" 
where there might be some salvage or alternative use value that the developer might be expected lo provide for 
itself (e.g. to sell to another project-developer, to return to the supplier, to put to an alternative use (doubtful)- I 
gather any salvage value would be quite low but we have to consider). 

5. Currently, the legislative draft differentiates between the "generation facility" (e.g. turbines, equipment, etc.) and 
the "land" (real property) on which the generation facility is located. This is to reflect tile fact t11at the turbines and 
equipment may well be relocated lo another site, and the site put to an alternative, more environmentally benign 



use. Let us know if at first blush this approach causes any problems from the information or policy instructions you 
have for us at this time. Obviously we understand that the policy is still maturing. (No concerns for now) 

6. Financing did the OPA or any other entity (e.g. the Crown) provide "up front" financing that needs to be repaid to 
the Crown? On this point, we understand that the main financiers are "EIG" and "Credit Swiss"- can you confirm
are there any additional lenders? (Our understanding is that these were the sole lenders) 

7. Follow-on Contracts: The ma·lll contract between the OPA ancl Greenfield South Power Co. is obviously the main 
target. However, significant liability will arise under the many follow-on contracts including with sub-contractors, 
contracts for equipment, installation of gas line and provision of natural gas, other related suppliers. Is there any 
policy decision on whether or not to compensate suppliers for the loss or termination of those contracts? (this 
should be taken into consicleration as 'sunk costs' in discussions with Eastern power) (We will be looking at these 
issues closely with CLOG but your directional advice at this point is important for us to keep the Bill moving 
forward). Termination of all contracts can give rise to several types of liability including (i) liability for sunk costs 
which we are addressing; (ii) liability for lost revenue (no instructions yet- can you confirm position on same?) (iii) 
liability based on the penalty/default and other discipline provisions contained in the follow-on contracts (do you 
have any policy instructions on whether these are to be addressed? Of course the positions Energy takes may 
have to be modified once we run the issues and the drafts of this Bill by CLOG who have to consider wider 
Government implications). · 

8. Note re. Daterriming: The current draft uses "April 12, 2005" (which is the date of the restated contract entered 
into between the OPA and Greenfield Smrth as the trigger date). We are exploring whether we need to take the 
date back further (e.g. date at which the RFP was issued). Do you have any thoughts or instructions on this? 

Kind regards, 

James 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-i 781 
james.rellob@ontario.ca 

Notice 

This communication rnay be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

2 



From: 
Sent: 
To: 
Cc: 

Subject: 
Allachmenls: 

Erivifeqed and Co!)fjflentifll 

Perun, Halyna N. (ENERGY) 
November 14, 201l 11:15 AM 
Botond, Erika (ENERGY) 
Kulendran, Jesse (ENERGY); Silva, Joseph (ENERGY); Jennings, Rick (ENERGY); Calwell, 
Carolyn (ENERGY) 
FW: Greenfield 
Greenfield South letters· letterhead· November 11 2011 · rewordedwbk 

As requested- proposed letters from the Of0A to Eastern 

:J{arytw 

Ha.lyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halvna. Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others t11an the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Nimi Visram [rnailto:Nimi.Visram@powerauthority.on.ca] 
Sent: November 11, 20111:54 Pr~ 
To: Perun, Halyna N. (ENERGY) 
Cc: l~ichaellyle 
:SuJJj,ecit: Greenfield 

Mike asked that I forward the attached to your attention. 

Thnx 
Nirni 

Nimi Vfsrom! Ontario Power Authority I Executive Assistant & Board Coordinator, to General Counsel & Vice President, Legal, J\boriginal and 

Hegulatory Affairs 
120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSH 111 

'B Phone: 416.969,6027 I l~~!:! Fax: 416.969.()383] ~~;:~ Email: !Jl.cnLvisram@.powqr·author!ly.on.ca 

~<P-*J Please consider your environmental responsibility before prinUng this emaiL 



This e-mail message and any files transmitted with It are Intended only for the named redpient(s) above <:md may contain information that is 
privlleged 1 confidential and/or exempt from disclosure under applicable law. If you are not the intended reciplent(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with It is strictly prohihltcd. If you have received this message in error, 
or are not the named recipient(s), please notify the sender ln1mediately and delete this c-mal! message. 
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CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Vogt, President 

Dear Mr. Vogt: 

120 Adclt1ide Street West 
Suite 1600 
Toronlo, OntilfiO M~lH 1Ti 

T -116·967·7,!7rl 
F •11t)·967 ·19rl7 
\'J\'1':/.pOWE(i:llllliOI'i ly .On.ca 

Re Amended and Restated Clean Energy (ARCES} Contract between Greenfield 
South Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 
2005 and amended and restated as of March 2009 {the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has commil!eclto relocate the plant It is the OPA's continuing desire to reacl1 mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in a 
different location. If these negotiations are not successful, the OPA will not proceed with the 
Contract 

in light of your obligations to mitigate any damages resulting from the OPA's decision 
not to proceed with the Contract if negotiations are not successful, the OPA requests that you 
cease all further work and activities in connection with the Facility (as defined in the Contract), 
other than anything that may be reasonably necessary in the circumstances to bring such work or 
activities to a condusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONT ARlO POWER AUTHORITY 

cc: 

Title: Chief Executive Officer 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 



ONTARIO 
POWER AUTHORITY 

CONFIDENTIAL 

November i i, 20i 1 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vag!, President 

Dear Mr. Vogt: 

110 Adelnicle Slret'l We;! 
S11ite 1600 
Toronto, Onlnrio !.\Sf I 1T1 

T •!16·967-747•! 
F •ll\J-967- !947 
\'NI\'1. powcriluthority .on.ca 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of Marcl116, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OP/1. is terminating the Contract. It is the 
OPA's continuing desire to reach mutual agreement on a satisfactory resolution of this matter and negotiate 
terms of a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision to 
terminate the Contract, the OPA requires that you cease all further work and activities in connection with the 
Facility (as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This letter constHutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: -~-~~-o--~ 
Name: Colin Andersen 
Title: Chief Executive Officer 



CONFIDENTIAL 

November 11, 201·1 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vog!, President 

Dear Mr. Vogt: 

120 Adduide Street \'/c.sl 
Suile- 1600 
Toronto, Onl<Hio MJH IT\ 

T 'l l6·967·7,i7•l 
F -l'\6-\;6"/·1947 
'<1\'IW. puwer ,1ull 10rity .on.Cil 

Re Amended and Restated Clean Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of 12, 2005 and 
amended and restated as of March 16, 2009 "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OP.A. will not proceed wilh the Contract. It 
is the OPA's continuing desire to reach mutual agreement to terminate the Contract and negotiate terms of 
a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with the Contract, the OPA requires that you cease all further work and activities in connection with 
the Facility (as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONT ARlO POWER 





From: 

Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
November 14, 2011 12:24 I'M 
King, Ryan (ENERGY); Rehab, James (ENEHGY) 
Perun, Hillyna N. (ENERGY); Jennings, Rick (ENERGY) 
Deck for 1:00 today 
GS Options on Site.l4 11 201Lppt 

Confic/ entia /IS a! ici I or-C I ion t P rivil eg ed 

!understand that the DM wants to walk a deck into a meeting about Greenfield that he is having today to start a 
conversation about the draft legislation. Ryan, I've built on t11e version !hat you sent me to address the compensation 
question- ptease see attac!1ed. 

I welcome your comments- I don't pretend this version is at all defini!ive. I need to get tills to Joseph by about 1. 

Carolyn 

This communlcalion may be solicitor/client privHeged and contain confidenlial information only Intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by o!hers than the intended recipient(s) ic, prohibllcd. If you have received this message In error please notify the wrHcr 
and permanently delete the message and Hll altachmenls. Thank you. 
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MINJSTRYOF ENERGY 

Issues 

• Next steps to resolve the Greenfield South gas 
plant require the government and the OPA to 
determine: 

1) what compensation Greenfield South should 
receive for termination of the contract; and 

2) what will happen with the Greenfield South site 

CON Fl D ENTIAL/SO LICITOR-CLI ENT 
PRIVILEGED 

- -----------· 
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MINISTRYOF ENERGY 

Option 1 - Formula based on costs incurred 

~~ Greenfield would receive compensation for · 
reasonable costs incurred in developing the project 
based on costs that it could prove throug 
documentation and, potentially, audi 

.. Pros 
• Places onus on Greenfield South to prove its costs 

• Payment would be based on verifiable information 

• This approach was taken in the Adams Mine Lake Act, 2004 

.. Cons 
• It is unclear whether a formula could be negotiated with Greenfield 

CON Fl DENTIAL/SOLI CITOR-CLI ENT 
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MINISTRYOF ENERGY 

Option 3 - Referral to Arbitrator 

" An arbitrator could be appointed to resolve compensation 
either with consensus of Greenfield South or through 
legislation 

" Pros 
• Provides for resolution of compensation through an independent third 

party 
• Allows for fair, impartial assessment of the amount of compensation 

.. Cons 
• Could result in a lengthy process, although process could be negotiated or 

legislated 
• Once arbitration commences, the ability of the OPA and the government to 

control the process is reduced 
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N!JNISTRYOF ENERGY 

Site Option 1 -Acquisition 

.. Infrastructure Ontario or Ontario Power Generation 
acquires the site "as is" from Greenfield South 

.. Greenfield is compensated for sunk costs of project 
development and fair value for land 

.. Pros 
• Quick to implement 
• Costs of demolition and restoration of site are deferred 
• . Site becomes available for public use or for resale 

.. Cons 
• Costs of security of site 
• Tantamount to expropriation 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

--------
1').:.-, 

t?ontario 



9 

MINISTRY OF 

Ootion - reenfield reta1ns s 

<!I 

Ill 

$ 

<!I 

s s n IS 

\ .rPPnnouln I<;; cru-nn nsate rsunK 
s to 

~ 

ins title th I 
1-'f ll$ 

• UllliiS 0 and government's interests to 

• Less 

l Ill!$ 

• r"tlll!ic mav continue have ongoing concerns a 

CON Fl DENTIAL/SO LJCITO R-CLI ENT 
PRIVILEGED 

ib 

• ff 

nstructio 

future use of site 



10 

MINISTRYOF ENERGY 

Option 3 - City of Mississauga Participation 

.. Begin discussions with the City of Mississauga to seek their 
interest in acquiring the site from Greenfield South Power 
Corporation or playing a role in resolution of the site 

.. City could contribute financially to compensation for 
Greenfield South and in turn have a say in the future use of 
the land 

$ Pros 
• Could potentially reduce total costs borne by the OPA or the Province 
• City could show that it is doing something positive in light of the 

cancellation 

o Cons 
• Would likely require some convincing of the City. 

----
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ONTARIO 
POWER AUTHORITY 

CONFIDENTIAL 

November 14, 2011 

Greenfield South Power Corporation 
2275 Lal\eshore Blvd. West, Suite 400 
Toronto ON M13V 3Y3 

Attention: Vogl, President 

Dear Mr. Vogt: 

120 Adelaide Street West 
Sultc '!600 
Toronto, Ontario f.\5!! 11'1 

T 1H'i·9&7-7"l74 
F 416·96I !947 
v1wv;. powcr;wlhori t y .on. c:a 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Aulhorily ("OPA"} dated as of 12, :wos and 
amended and restated as of March 2009 (the "Contract") 

In response to !he local community's concerns about the Greenfield South Generation Station, tile 
Government has committed to relocate the plant. It is the OPA's continuing desire to reach mutual 
agreement to terminate the Contract based on the payment of appropriate compensation to Greenfield 
South and negotiate terms of a new contract for a facility in a different location. If these negotiations are not 
successful, !he OPA will not proceed with the Contract. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with !he Contract if negotiations are not successful, the OPA requests that you cease all further 
work and activities in connection with !he Facility defined in the Contract), other than anything that may 
be reasonably necessary in !he circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidentiallnforma!ion 

Sincerely, 

ONTARIO POWER AUTHORITY 

cc: 

Name: Colin Andersen 
Title: Chief Executive Officer 

McMillan LlP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax:416-304-3755 

such term is defined in the Contract). 





From: 
Sent: 
To: 
Cc: 

Calwell, Carolyn (ENERGY) 

November 14, 2011 4:59 PM 
King, Ryan (ENERGY); Rehab, James (ENERGY) 
Perun, Ha!yna N. (ENERG\1; Jennings, Rick (ENERGY) 
RE: Deck for 1:00 today 

Con(ideniiai/Solicitor-C/ient Privileged 

Ryan, thanks for looking at tl1is draft so quickly and for your question about further recourse Greenfield might have if we 
fix an amount for compensation through leg isla lion. If we take this approach, we would also use the legislation to 
extinguish all rights to any other compensation, including any ability for Greenfield to proceed through the courts. Our 
remaining exposure ts throug!l NAFTA, as we can't legislate away any risk associated ;,vith our trade agreements. 

Carolyn 

From: King, Ryan (ENERGY) 
Sent: November 14, 20111:12 Pf"1 
To: Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
SubjE:d: RE: Deck for 1:00 today 

One commenUquestion on slide 5 (attached) 

from: Calwell, Carolyn (ENERGY) 
Sent: November 14, 201112:24 PM 
To: King, Ryan (ENERGY); Rehob, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Su'i:Jjed: Deck for 1:00 today 

Confidential/Solicitor-Client Privileged 

I understand !hat the DM wants to walk a deck into a meeting about Greenfield that he is having today to stmt a 
conversation about the draft legislation. Ryan, I've built on the version that you sent me to address the compensation 
question -please see attached. 

I welcome your comments- I don't pretend this version is at all definitive. I need to get this to Joseph by about ·t. 

Carolyn 

This communication may be soli\Jtor/client privileged nnd contain confidential information only intended for the pcrson(s) to whom His addressed. f1ny 
dissemination or use of this informa!ion by others than the intended rcdpient(s) is prohibited_ If you have received this message ln error please nolify the wriiel 
and permanently delete lhe message and all aHachmenls. Thank you. 





From; 
Sent: 
To: 
Cc: 

A!tachmenls: 

Importance: 

Perun, Halyna N. {ENERGY) 
November 15, 2011 9:49AM 
Sharkawi, Rula (ENERGY); Silva, Joseph (ENERGY); Gemmiti, Paola (ENERGY) 
JenninDs, Rick (ENERGY); Calwell, Carolyn (ENERGY); King, Ryan (ENERGY) 
Fw: ARCES Contr·act Between Greenfield Power Corporation and the OPA .... 
November 14 2011 OPA Letter to Greenfield South. pdf 

High 

Hi- please see attached 
hasn't terminated) 

the comms material may need to be adjusted to reflect this approach (OPA still negotiating-

Halyna Perun 

A \Director 
Ph: 415 325 6681 
88: 416 671 2607 

Sent using BlackBerry 

----- Original Message -----
From: Michael Lyle <Michaei.Lyle@powerauthority.on.ca> 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Tue Nov 15 09:39:52 2011 
Subject: FW: ARCES Contract Between Greenfield Power Corporation and the OPA. 

Michael Lyle 
General Counsel and Vice President 

Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario1 MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: micb!!.~JJI'is_@Q_owerauthority.on.ca 

Thfs e-mail message and any files transmitted with it are intended on!y for the named redpient(s} above and may 

contain information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not 
the intended recipient(s), any dissemination, distributlon or copying of this e-mail message or any files transmftted wlth 
it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the 

sender imrnediately and delete this e-mail message 



This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may 
contain information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not 
the intended recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the 
sender immediately and delete this e-mail message. 

-----Original Message----
From: Michael Killeovy 
Sent: November 15, 2011 7:39AM 
To: Gergory M. Vogt (gvogt@easternpower.on.ca) 
Cc: abirchenough@cogeco.ca 
Subject: ARCES Contract Between Greenfield Power Corporation and the OPA .... 
Importance: High 

Greg, 

Further to your conversation yesterday with Colin Andersen, attached please find the letter Colin mentioned. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6283 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
M icha e I. ki !Ieavy@ powera u tho ri tv. on. ca 
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From: 
Sent: 
To: 
Cc: 

Calwell, Carolyn (ENERGY; 
November 15, 2011 11:21 AM 
Kulendran, Jesse (ENERGY); Jennings, Rick (ENERGY) 
Silva, Joseph (ENERGY); Sharkawi, f{ula (ENERGY); Gemmiti, Paola (ENERGY); Kovesfalvi, 
Sylvia (ENERGY) 
RE: DRAFT OPA STATEMENT 

No concerns. Note that we may need to adjust if Greenfield downs tools today. 

Carolyn 

From: Kulendran, Jesse (ENERGY) 
Sent: November 15, 201111:19 At~ 
To: Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Silva, Joseph (ENERGY); Sharkawi, Rula (ENERGY); Gemmill, Paola (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Subject: RE: DRAFT OPA STATEMENT 

MO made changes to the 2"'' and 3'd paragraphs. 

Rick/Caroiyn- do you have any concerns with the revlsed versfon before we send it back to .OPA? 

DRAFT-Nov 1511 !1M 

OPA TERMINATES CONTRACT FOR MISSISSAUGA POWER PLANT 

TORONTO, l"ovember 16, 2011- The Ontario Power Authority announced today, that despite best efforts to work with 
Greenfield South Power Corporation, the contract for Greenfield's power plant in Mississauga is being terminated. 

After several weeks of discussions it has become clear that Greenfield South has no intent to consider relocation and 
continues construction, fn light of this, the company has been notified that the contract is terminated. Greenfield is 
financially liable for any further investments in the project. 

The OPA will continue to work with the government to identify another site for the gas plant based on local generation 
needs and transmission and distribution support to ensure a long-term reliable supply of electricity. 

·30-

From: Kulendran, Jesse (ENERGY) 
Sent: November 15, 201111:00 A~1 
To: Botond, Erika (ENERGY); Dunn, Ryan (ENERGY); Kett, Jennifer (OPO) 
Cc: Jennings, .Rick (ENERGY); Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY); Sharkawi, Rula (ENERGY); Gemmiti, 
Paola (ENERGY); Kovesfalvi, Sylvia (ENERGY) 

DRAFT OPA STATEI~ENT 

Here's OPA's draft statement- we've set up a call at 2pm to discuss our feedback and next steps. 

DRAFT-Nov 1511 AM 



OPA TERMINATES CONTRACT FOR MISSISSAUGA POWER PLANT 

TORONTO, November 16, 2011- The Ontario Power Authority announced today, that despite best efforts to work with 
Greenfield South Power Co1poration, the contract for Greenfield's power plant in Mississauga is being terminated. 

The OPA is taking this action after the owners made it clear they were not interested in negotiating an agreement to 
relocate the plant. With the contract terminated, Greenfield is financially liable for any further investments in the project. 

OPA will work with the government to identify another site for the gas plant based on local generation needs and 
transmission and distribution support. Once options are identified, the public will be consulted. 

Electricity supply in the southwest Greater Toronto Area is sufficient for the next five years. 

·JO-

Je:.s<' !:u!endran. Senior Coordinator, Polit)' 2. Sr1ecial Projects 
Office of the Deputy MinistL•r · Minist1y of Energy 
Tel.: t,lG·p/·fD25 · Dl,:d:lwuy: y 1G-2o6-139r, 
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From: 
Sent: 
To: 

Attachments: 

King, Ryan (ENERGY) 
November 15, 2011 2:42 PM 
Jennings, Rick (ENERGY); Calwe/1, Carolyn (ENERGY) 
Greenfield South 
licence_eg_greenfield_20090603.pdf 

Was able to track down Greenfield South Power Corporation's Generator License wl1ich is valid un!il June 2, 2029 

Ryan l(ing 1 Sr. Advisor and ExocuHvo Assistant 
Energy Supp!y, Tr<-msmisston ,;mel Distribution Policy Divisicm 
Ministry of [nergy I Tel +1 416-314-620•1 





lectricity Gen ration 
. 
I nee 

G nfield South Power Corporation 

Original signed by 

Jennifer Lea 
Counsel, "1-1'''-''a 
Ontario l=ncrrn> 

Valid Until 

June 2, 2029 

Date of Issuance: June 3, 2009 

Ontario Energy Board 
P.O. Box 2319 
2300 Yonge Street 
27th. Floor 
Toronto, ON M4P 1E4 

Commission de !'8nergie de !'Ontario 
C.P. 2319 
2300, rue Yonge 
27e e!age 
Toronto ON M4P 1E4 
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i Definitions 

In this Licence: 

Greenfield South Power Corporation 
Electricity Generation Licence EG-2009-0023 

"Act" means the On!aiio Energy Board Act, 1998, S.O. 1998, c. 15, Schedule B: 

"Electricity Act" means the E/aclricily Act, 1998, S.O. 1998, c. 15, Schedule A; 

"generation faciHty~ means a facility for generating electrtcity or providing ancillary services, 
other !han ancillary services provided by a transmitter or distributor through the operation of a 
transmission or distribution system and includes any structures, equipment or other things 
used for that purpose; 

"Licensee" means Greenfield South Pmver Corporatton; 

"regulation" means a regulation made under the Act or the Ele~tricity Act; 

2 Interpretation 

2.1 In this Licence words and phrases shall have the meaning ascribed to them In H1e Act or the 
Electricity Act. Words or phrases importing the singular shall include the plural and vice versa. 
Headings are for convenience on!y and shall not affect the interpretation of this Licence. Any 
reference to a document or a provision of a document includes an arnendmen~ or supplement to, 
or a replacement of, that document or that provision of that document. In the computation of time 
under this Licence where there is a reference to a number of days between two events, they shaH 
be counted by excluding the day on which the first event happens and including the day on which 
the second event happens. iNhere the time for doing an act expires on a holiday, the act may be 
done on the next day that is not a holiday. 

3 Authorization 

3.1 The Ucensee is authorized, under Part V of the Act and subject to the terms and conditions set 
out in this licence: 

a) to generate Blectricity or provide ancillary services for sale through the IESO
adm!nistered markets or directly to another person subject to the conditions set out in this 
Licence. This Licence authorizes the Licensee only in respect of those facifities set out in 
Schedule i; 

b} to purchase e!ectrlcity or ancillary services fn the !ESO-administered markets or directly 
from a generator subject to the conditions set out in this licence; and 

c) to sell electricity or ancillary services through !he IESO-administered markets or directly 
to another person, other than a consurner, subject to the conditions set out in this 
Licence. 



Greenfield South Power Corporation 
Electricity Generation Licence EG-2009-0023 

4 Obligation to Comply with Legislation, Regulations and Market Rules 

4.1 The Licensee shall comply with all applicable provisions of the Act and the Electricity Act, and 
regulations under these acts, except where the Licensee has been exempted from such 
compliance by regulation. 

4.2 The Licensee shalt comply with all applicable Market Rules. 

5 Obligation to Maintain System Integrity 

5.1 Where the IESO has identified, pursuant to the conditions of its licence and the Market Rules, 
that it is necessary for purposes of maintaining the reliability and security of the IE SO-controlled 
grid, for the Licensee to provide energy or ancillary services, the IESO may require the Licensee 
to enter into an agreement for the supply of energy or such services. 

5.2 Where an agreement is entered into in accordance with paragraph 5.1, il shall comply with the 
applicable provisions of tile Markel Rules or such other conditions as the Board may consider 
reasonable. The agreement shall be subject to approval by the Board prior lo its implementation. 
Unresolved disputes relating to the terms of the Agreement, the interpretation of the Agreement, 
or amendment oft he Agreement, may be determined by the Board. 

6 Restrictions on Certain Business Activities 

6.1 Neither the Licensee, nor an affiliate of the Licensee shall acquire an interest in a transmission or 
distribution system in Ontario, construct a transmission or distribution system in Ontario or 
purchase shares of a corporation that owns a transmission or distribution system in Ontario 
except in accordance with section 81 of the Act. 

7 Provision of Information to the Board 

7.1 The Licensee shall maintain records of and provide, in the manner and form determined by the 
Board, such information as the Board may require from time to time. 

7.2 Without limiting the generality of paragraph 7.1 the Licensee shall notify the Board of any material 
change in circumstances thai adversely affects or is likely to adversely affect the business, 
operations or assets of the Licensee, as soon as practicable, but ln any event no more than 
twenty (20) days past the dale upon which such change occurs. 

8 Term of Licence 

8.1 Tllis Licence shall take effect on June 3, 2009 and expire on June 2, 2029. The term of this 
Licence may be extended by the Board. 

9 Fees and Assessments 

9.1 The Licensee shall pay all fees charged and amounts assessed by the Board. 

2 



10 Communication 

Greenfield South Power Corporation 
Electricity Generation Licence EG-2009-0023 

10.1 The Licensee sha!l designate a person that wil! act as a primary contact with the Board on 
matters related to this Licence. The Licensee shall notify the Board promptly should the contact 
details change. 

10.2 All official communication relating to this Licence shall be in writing. 

10.3 All written communication is to be regarded as having been given by the sender and received by 
the addressee: 

a) when de~ivered in person to the addressee by hand, by registered mai! or by courier; 

b) fen (iO} business days after the date of posting if !he communication is sent by regular 
mai1; or 

c) when received by facsimHe transmission by the addressee, according to the sender's 
transmission report 

11 Copies of the Ucence 

11.1 The Licensee shall: 

a) make a copy ofthis Licence available for inspection by members of the public at its head 
office and regional offices during normal business hours; and 

b) provide a copy of tl1is Licence to any person who requests it. The Licensee may impose a 
fair and reasonable charge for the cost of providtng copies. 

3 



Greenfield Sout11 Power Corporation 
Electricity General ion Licence EG-2009-0023 

SCHEDULE 1 LIST OF LICENSED GENERATION FACILITIES 

The Licence authorizes the Licensee only in respect to the following: 

1. Greenfield South Power Project, owned and operated by the Licensee at2315 Loretand Avenue, 
Mississauga, Ontario. 



Frmn: 
Sent: 
To: 
Cc: 

Attachme-nts: 

Calwell, Carolyn (ENERGY) 
November 15, 2011 6:24 PM 
Kovesfalvi, Sylvia (ENERGY); Jennings, Rick (ENERGY); King, Ryan (Et,ERGY) 
Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY); Gemmiti, Paola (ENERGY); Silva, 
Joseph (ENERGY); Kulendran, Jesse (ENERGY); Nutter, George (ENERGY) 
RE: Updated QA 
QA-repudiationNovlS(gas-plant%20siting).620pm[LSB].doc 

Please see proposed changes in the attached. 

We should probably also revisit the Scenario A and B distinction. We now know that the OPA will only advise Greenfield 
that it is not proceeding with the contract. As such, I'm not sure that I see any ongoing distinction between the 2 scenarios 
as we had previously distinguished them, except possibly to the extent that some discussions continue lo occur between 
the OPA and Greenfield or don't- it seems like these are t11e more realistic scenarios at this point 

Carolyn 

from: Kovesfalvi, Sylvia (ENERGY) 
Sent: Tue 15/11/2011 5:24 PM 
To: Jennings, Rick (ENERGY); King, Ryan (ENERGY); Calweli, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Sharkawi, Rula (ENERGY); Gemmiti, Paola (ENERGY); Silva, Joseph (ENERGY); 
Kulendran, Jesse (ENERGY); Nutter, Geor9e (ENERGY) 
Subject: Updated QA 

Hi-

Attached are updated Q/Vmessaging based on incorporating a gas-plant siting review in Minister's statement. 

Once I've incorporated your comments, will share with MO and then OPA. 

Thank you. 

Sylvia 
7-4334 





Greenfield Contract Termination (Repudiation) 
November154. 2011 {448'7-cPml 

MEDIA PROTOCOL 

Generally the Minister's Office responds to strategic questions and OPA responds to operational questions. 

Strateaic- Minister's Office (Minister or Erika Botond) 

"' Government's decision to relocate the 
"' Government's commitment to relocate the 

Operational- OPA (Colin Andersen or Kristen Jeni<ins) 

§ Status of contract negotiations, and process for finding another site 
• History of Greenfield site selection (required approvals, public consultation, etc). 

Process 

e The OPA immediately notifies the Ministry of Energy of any Greenfield-related media call (ComrnuniC..>!3tions Director, Media 
Manager and Spokesperson). 

• The Ministry immediately notifies Minister's Office, Deputy Minister's Offlce, Legal and Cabinet Office. 

• The OPA submits proposed responses; the ministry secures approvals (Cabinet Office, DMO, Legal, 

s The Minister's Office confirms who responds and how (ohone/emai!l 



Key Messages 

WHO SAYS WHAT- General Guidelines 

MINISTER -----

SCENARIO A -If OPA sends letter to Greenfield South advising 
unsuccessful negotiations lead to termination {2-step 
approach) 

1 The OPA is in negotiations with Greenfield South. 

I understand the OPA has notified Greenfield South that it will not be 
proceeding with the contract. 

I 
ft is our expectation that Greenfield South will stop construction at 
the site. 

SCENARIO 8 -If Contract is Terminated 

I understand the OPA has had discussions with the developer
Greenfield South. The OPA has notified Greenfield that t!1e OPA is 
not proceeding with the contract. 

The OPA wilt look for another site for the gas plant. 

j The government will continue to ensure that the best interests of 
: Ontario's communities and ratepayers remain the primary priOrity. 

OPA 

We are in discussions vvith Greenfield South. 

We have notified them that we will not be 
proceeding with the contract. 

It is our expectation that Greenfield South wiff stop 
construction at the site. 

After pursuing discussions to reach a negotiated 
agreement, we have notified Greenfield South that 
the OPA is not proceeding with the contract. 

We are seeking to continue discussions with 
Greenfield Soutt1 on next steps. We cannot provide 
any additional information on these discussions at 
this time. 

We will look for another site for the gas plant. 

Once potential sites have been identified, the public 
-..viii be consulted before a final decision is made. 

J 

I I I 
I I I 
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II 
II 
I! 
il 

II 
I 
11 
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II 
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I 
I SCENARIO C -lf letter/letters become oublic 

Despite OPA's best efforts, a ;;;~!Gsc;-ssfH;_negotiation.~;_y::,'~'2:-<.;:_L~Rl 
.§_l:Cce~f\!J-cc·~;;ii&.rrot-be--r~...c:ssf'r:~d. 

OPA has decided that the contract v,:ill come to an end and we 
support their decision. 

The government is committed to relocating this pi ant. It is in the 
ratepayer's interest to stop constructlon of this plant as soon as 
possible. 

It is also in the interest of Ontario's economy to resolve this as 
quickly as possible. We need to reassure electricity developers and 
investors that Ontario remains a good place to make energy 
investments. 

Gas~ fired generation b.ss3s sn imporiant and cost-effective role in 
building a cleaner, more modern electricity system that meets 
Ontario's energy needs. 

To ensure Ontario is foHowinc best pro:Jctices the oovernment vJiil 
review j"hP. aas-olant sitina prpcess_ it has 8J.L<;..fl..civ._0lar!ed to · 
j_n_y_estioate how si0m!§.J;!ealt wi:h in oth~r iurisQictions and this 
investioation wi:i gg_nlinue.~ 

aovernment remains committed to providing a strong, stable 
of electricity for Ontario. We also remain committed to 

F·~".-\,,h3ir+3-St:lppor:t----t-J those making investments in Ont8rio's electricity 
system. 

The government will continue to ensure that the best interests of 
Ontario's communities and ratepayers remain the primary priority. 

-~1 

Despite our best efforts, a successful negotiation I 
could not be reached. I 
We have decided that the contract l'l.{ij_come to an · 
end and appreciate ttle government's support. 

The government is committed to relocating this 
plant. ft is in the ra/epayet's interest to stop i construction of this plant as soon as possible. 

1 It is also in U1e interest of Ontario's economy to 
resolve this as quicf\fy as possible. We need to 
reassure electricity developers ·and investors that 
Ontario remains a good place to make energy 
investments. 

Gas-fired generation i1ais an important and cost
effective role in buiiding a cleaner, more modem 
elecfficfty system that meets Ontario's energy 
needs. 

We share the government's commilment to 
ratepayer value. 
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Letters 

What doesldothese 
.I letters mean? 

li 

Does this mean 
construction stops 
immediately? 

What kind of penalty 
does the developer 

. face ifthey don't stop 
) construction? 

i 

Why did negotiations 
fail? 

How long did theOPA 
give it? How 
extensive have the 
discussions been? 

It/they mean the government supports OPA 's decision to /eFmina!e 
ngt oruceed wit11 the contract wit!J Greenfield South. 

That is what the OPA asked and that is our expectation. 

The developer will not be able to recover its costs of ongoing 
construction. We expect Greenfield to stop construction. 

The OPA and the developer could not reach an agreement. 

I understand the OP.i\ and developer have been speaking freqt)ently 
for the past month. 

I 

ftlfhey mean negotiations had staffed and the OPA 
recognized the best next step for all parties involved 
-ratepayers, the developer and OPA - was not tto 
oroceed with -terminate-the contract. The OPA 
decided to terminate-no! to nroce-<::d with the 
contract and the government indicated their support. 

That is what \'/e asked and that is our expectation. 

The developer wiff not be able to recover its costs of 
ongoing construction. We have asked them to stop 
and that it our expectation. 

We could not reach an agreement. 

We have been speaking frequently with t!1e 
developer for the past month. 

4 



i 
There's been strorf9 
and persistent 
opposition in other 
commUnities.;.. 
North em York Region 
for example, yet those 
plants are proceeding. 
Why are you stopping 
this on'e? 

This is a unique case and these circumstances do not apply to other 
contracts or issues. 

This is o unique case and these circumstances do 
not apply to other contracts or issues. 

I What. does "most I appropriate way to 
I allocate compensation 
1 between the OPA and 
!.Crown" mean? 

It means tl1at we wiil sit down together to determine how to sl1are the 
cost of saR-G{.~ltRsnot oroceedina wi:h -the contract, giving full 
recognition to ratepayer va!ue and contractual obligations. 

It means t11at we will sit down together to determine 
how to share the cost of eeFJG-s"¥iiRnot oroceecfinq 
!f.Yi!h the contract, giving full recognition to ratepayer 
value and contractual obligations. 

II 
Exactly how much is it 
:going .to .. c_ost to.cancel ;~at has yet .to be. determined. The-- OP!' is commltted to resolving 

! 'this.-C,(lntract? ,his matter With ra,epayer value top of m:nd. 

I . 

I
·.·.Ho.ttw.ll .. o ... ngtwm __ . .. The OPA wiH take the time necessary to come to a fair resolution. se emen _ · 
negotiations take? Is 
there a drop-dead 
dale? 

We2re 
to finding a fair resolution tltat upholds 

ratepayer value. 

We will take tf1e time needed to find a fair soluUon. 

Are these letters . 
PrBCederlt-setting? i I No. Such letters are not precedent*setting. Our 

· Has the Miilistiy6r 1 No. Such letters are notprecedent-settlng. i agency conducts business on behalf of the peop 
I OPA seO't simiiai:' l Our 9?V?rnment conducts business on behalf of the people of I of Ontario. We do so in an open and transparent I 
I ,_- - - I Ontano HI an open and transparent manner. manner. 

.. - ···-··----~-· 
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letters before? 

Contract Termination 

Has the contract been 
I tenninated? 

Did the OPA terminate 
the contract at the 
government1S 

request? 

SCENARIO A 

No, however if negotiations are not successful, the OPA has notified 
Greenfield South that it wi!f not be proceeding with the contract In 
the meantime, the OPA has asked Greenfield South to stop 

i construction at the site. 

SCENARIO B AND C 

Following discussions with Greenfield South, OPA decided that not 
proceeding with the contract would best serve the public's interest 

Contract negotiations are commercially sensitive. These 
discussions are confidential. We are confident the OPA is worldng 
in the best interests of Ontarians. 

The OPA, as the contract holder, has been in discussions with 
Greenfield South to resolve this ·matter in the best interests of 
Ontarians.- Fol!owing discussions with Greenfield South, OPA 
decided that not oroceedinq with the contract best serves the 

No. We are in dh:;cussions with Greenfield South. 
We have notified them however that if our 
negotiations are not successful, we wi!l not be 
proceeding with the contract. In the meantime, we 
have asked Greenfield South to stop construction at 
the site. 

After pursuing discussions to reach a negotiated 
agreement, we have notified Greenfield South that 
the OPA is not proceeding with the contract. 

I
I Contract negotiations are commercially sensitive. 

Tf"tese discussions are confidential. We will 

1 continue to negotiate in the best interests of 
I Ontarians. 

The government f1as been clear that jf is committed 
relocating the plant. Given the government's 
commitment, and following discussions with 
Greenfield South, we decided not proceeding with 
the conlract lvas the appropriate next step. 

Our goal has been to resolve this matter in the best 
interests of Ontarians. We believe this decision 

6 



I I public's interest. ·-ViJe··sur)port the OPA's decision. ! best si:n;es the public interest. Contract 
I .

1 

negoliations are commercial sensitive and we 
I cannot say more than that. I , 

I 
I Why wasn't the 
I 'I contract 
1 terminated sooner? 

If the OPA is 
1 terminating the 
i. contract, how can you 
I get the company. to 
I workwith the. OPA 
i relocate the site? 
' 
I Will Greenfield 
I be the company 

I 
build the relocated 
plant?. Do you have 

1 
assurancesJrom.the'm 

1 on that? 

I . . . . . . 
I outto tender? 

Discussions began as soon as they could betvveen OPA and 
Greenfield South, This decision is the result of those discussions. 

The OPA will pursue further discussions with Greenfield South and 
we expect Uv:;m to find a satisfactory resolution. 

The OPA will pursue further discussions with Greenfield South to 
find a satisfactory resolution. 

'1 What is the process 
.fo~ findi~g anOther I !he OPA.v~il! pursue furt~er discussions with Greenfield South to 
I site? nnd a satrsldctory resolutron. 

1

1 

I The OPA is best able to answer this. We can confirm that the site 
selection wi!l Include public consultation. 

i -

We initiated discassions vliith Greenfield South 'as 
soon 

tlle controct is 

We will pursue further discussions with Greenfield 
South. 

We expect to continue discussions with Greerd1eld 
South and hope /o reach a salisfactory resolution. 

We expect to continue discussions will! Greenfield 
South and hope to reach a satisfactory resolution. 

This will require further consideration, but we lVi/J 
consider local generation needs and transmission 
and distn"bution support. Once options are identified, 
the public lNff/ be consulted. 
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I I I ---- ==:J 
. How come ou've _ 

II 11 d tK 1 ts · I 
1 

1 hese are two very different siluattOns Southwest , 
c~nc~ e e Pan m I GTA's focal reliability issues can be addressed 
MISSI~sauga an~ . 1 through building transmission. Transmission 
Oakville but not m 1l projects were rejected by the people of Northern 
No~hern York I These are two very different situations. The OPA has advised that . York Region, and a generating facility is required 
Reg ton? Southwest GTA's local reliability issues can be addressed through l immediately in the region to meet North American 

1 building transmission, Transmission projects were rejected by the I' standards forro!iabifity. 
'I people of Nnorthern York Reg'1on, and a generating facl!ity '1s 

required immediately in the region to meet North American 1 

standards for reliability. I 
i 
I ! 

I I 
! I 

II Gas-Siting R:=-r 

I Wh t d th·s v· J Our covernment works hard to incoroorate -and often- es1ablish 

1
• a oes 1 re leW --~-best·practicesin-our-activities:·This-is·part·of-otJrcommilrnenHo· 
mvolve and how long I deliverinq value for monev 10 the people of Ontario. 
will it take? -----··-· · 

-~~~t~:~~:;:~:a~~~::':.~~-~~~~:~-~~-~-':~~~~-~~-~~:.~::·1:~::~~~-~tted~ Font~ sold 
· ... ·.; Formatted. Font. ~"~~~=-"··-~ 

t Formatted: Left 

i Will your findings be 
made public? 

, Earlier this vear tile Ministrv bemm to investigate how gas ola .. nts are 
' \O_Sited in o\her jurisdictions. We will r;ontinue this '1nvest'1gation and 
: based on our findinas. make oianaes to our existmo ococesses We I ;;;;;,-;;yto do this as auick',y as oossibte 

'Yes~ 

The oovernrnenl i!;: feadino this ini~ia!ive rmrf is best 
able to answ_er vour auesuons 

' J . . 

I
I l~P",~·;e·pi8(~_s;:~d t071f:fO"fh3"GOVS: . .:r;rr;ini'S"C3S-Qi,;;nt•• r···"'! Formatted: Font: Itahc ___ .. __ _ .,,. "_,,. .... ,,, I 

. I 

··1·- ....... .... __ j_ .. --( F<mnatted: Font: Bold . . I 

' . I 

Will the OPA be l No. This vyill be a co. vernment review. The OPA 'Nill cert;gj.[1.!1, 
leading this review? ...... provic'e th_g:lr irout . _ 

---·· ·--------~- _____[ 
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Why didi11tvou· initiate 
a· reView 'for NOrthern 
York, or Oakville or 
Mis'SiSsauga·r 

Will a new site be 
named after the 
fe.view·~ or before? 

. tl; ~~~~~~~ 
1l \iVYiftlle'reiiiew········· .. , .. 

Will !he review affect 
the public, consultation 
process·t 

:\ findlnlgStalffectt?the~ No. The findlnas of our review will npoly to fuiure s!:e selection onlv 
1 _fli!_s·p an oca wns. 
I . . .. ·. . .. ·...,I I 

I 1- w~at has the: gas: _______ "~ .A ricorous process i_~_.!n o!ace tOci:JlY.J!'J...at invo~J.llCtOjJ.?_- ••ml 
! sitmg process been to approvals inciudina zoning, environmental assessment aoorovals 1 

i date? and~ oublic consu!tations~n0--GHal-kJ"-fv1uni-:fo:;!--8aar-:::l'"" .. 'lDPrr;.v;,l. J. 

I 
Sites are selec:ed b_~~d on local qener8tion require_ments. 

.. !.!£1.nsm1ssion c_QPj:lbility environmental n_eeds arl__c_lSQa 1..................... .................. ............ ......... . ...... ,. 
II How was the Tl . . d b d . 1 1· · t ' M. , .t 1e s1te \vas se1ecte ase . on :oca oenera :on reou:rcrnen s anc, 
1 .~~~~as;auqa Sl e avaii.:Jb!e ootions. 1 lle sit~ was located in a oredcrnin.nntlv -industrial 
11_-PIC ~t;L. area. bouncjgd bv a raiiwav line. transmission corridor and the 
II Queen Eiizabett1 Hlahway It was selected b~cau~;;;jt.;.y_$.$. zg_(l££lor 

I 
_j 
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industrial aciivitv. inc!t!_dina Q:'I'!Iet generation. 

i \~iiiTthiS~r:eview-be·------- ... 

1

! Hmited to g.as plants- yes. Gas-fired oenerati_on is heloino o:Jr province replace coal with 
only- and 1fso. why? cleaner sources of power. As it is o!avina an increasingly inmorlant 

like e•;ervthing_else. evolve 

role in our enerov mix_ we believe it is orudent to review our existino 
1
1. practice_,;_to ensure we continue to follow besl_p;aclices. Processe'h 

1
1 

Qur government recently es!;;:;b!ished the most consen;<!!l~LfL!?et-
11 backs~or wi!l_d_"!L~}50 metre!?. based on current industrv ora12!ices 

I 
Construction SCENARIO A SCENARIO A 

__ J ----i Formatted: Font: Bold 
I 

Now thatthe.OPA has 
tenninated the 

My understand'1ng is that the OPA has notified the developer that it We have notified Greenfield South that we wiff not 

., contra. ct, will work 
stop at the site? 

I, 

II 
I 

,[ Will legislation be 
'I required to stop 

i_ construction? 

I 

will not be proceeding with the contract. The OPA has asked the be proceeding with the contract and asked 
developer to stop work at the site. Greenfield to stop construction We have made it 

clear that Greenfield is rinancia!ly liable if 
construction continues. We will pursue further 
discussions about stopping work at the site. 

SCENARIO B & C SCENARIO 8 & C 

My understanding is t!1at the OPA has notified the developer that it is The government is best able to answer this 
not proceeding with the-contract The OPA requires the developer question. 
to stop work at the site. 

We have notified Greenfield South- that we are not 
Legislation is an option, however, the best option, and the one we proceeding with U1e contract. We have stated that 
are choosing at this time, ls to have the OPA work with Greenfield we require Greenfield to stop construction. We have 
South to find satisfactory resolution. made it clear that Greenfield is financially liable if 

construction continues. We will pursue further 
!tis our expectation the OPA and Greenfield South will work , discussions about stopping work at the site, and 

10 



il 
I 
riM .. 

1 m1ster, your 
I spokesperson said 
II that legislation was 

not needed, 
I true? 
I 

I 
Contract Value 

1 
.Why shoult! anyone 
want to .contract with 
OPA or government 
after this? 

What's the status 
riegotiati<ms with 
TransCanada? 

Will. the cost of these 
c'ontractcancel!ations 
be made public 
knowledge at some 

together to find a satisfactory resolution. 

The best option, and the one we are choosing at this time, Is to have 
the OPA work with Greenfield South to find satisfactory resolution to 
the site. 

The government and our agencies have successful trad; records for 
negotiating and fulfilling contracts in the best interest of Ontario 
taxpayers. This is a unique case and these circumstances do not 
apply to other contracts or issues. 

Like any ott1er business, energy partners work together to respond 
to changing conditions. Contracts are renegotiated or terminated on 
a small and large scaie across businesses of all types. 

Discussions wittl TransCanada continue. We do not have an update 
at this time. 

Our government is committed to conducting business ln an open 
and transparent manner. We will provide what we can when we 
can. 

1 time? . ·-··· 

hope to reach a satisfactory resolution.: 

The government is best able 1o anstrver this 
question. 

Our agency has a successful track record for 
negotiating and fulfilling contracts in the best 
interest of Ontario ratepayers. 

This is a unique case and these circumstances to 
not apply to other contracts or issues. 

Discussions witlJ TransCanada continue. l!Ve do not 
have an update at this lime. 

Contracts are commercially sensilive. ft is up to the 
developer to determine what they are willing io 
make public and when. 

I 

~--

II 





Frorn; 
Sent: 
To: 
Cc: 

Attachments: 

Calwell, Carolyn (ENERGY) 
November 16, 20111:14 PM 
King, Ryan (ENERGY); Rehab, James (ENERGY) 
Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Revised options deck 
GS Options on Site.16 11 2011.ppt 

We had the opportunity to take t11e DM through the Greenfield options deck this morning and to discuss compensation 
and site issues. The DMO is now trying to schedule a briefing for the Minister, which could happen as early as tomorrow 
morning. Would you please take a look at the attached revised deck and provide your comments? The changes aren't 
intended to fundamentally revisit the approach but rather are supposed to clarify- if that hasn't happened, please let me 
know. The DMO is looking for the revised deck by end of day. My apologies for the short turn around. 

Thank you! 

Carolyn 

This commun!c~tion may be so!icilor/client privileged <H1d con!Jin confidenlinl lnfom1a!ion only intended for !he person(s) to whom it is addressed. Any 
dissemination or use of this information by others Hmn !he intended recipienl(s} is. prohibited. H you have received this message In error piease notify !he writer 
and permanently dele!e the message and n!l aHachmen!s. Thank you. 
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MINISTRYOF ENERGY 

Issues 

., Next steps to resolve the Greenfield South gas plant require 
the government and the OPA to determine: 

1. what compensation Greenfield South should receive for 
termination of the contract; and 

2. what will happen with the Greenfield South site 

• These issues inform both negotiations with Greenfield 
South and, potentially, draft legislation 

" All options are not equally feasible and may need to be 
adjusted depending on circumstances 

--------
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MINISTRYOF ENERGY 

Compensation 

.. Compensation is assumed to include: 

" Sunk costs of construction and equipment 

., Costs paid to terminate construction and equipment 
contracts 

" Soft development costs, such as engineering, design, 
surveys, and legal fees 

• Costs of securing the site once construction stops 

., Compensation could include: 

" Lost profits 
" Costs of acquiring the site 

--
CONFIDENTIAL/SOLICITOR-CLIENT 

PRIVILEGED 
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ption 1 - Formul based on 'l..V;;) 

G nfield woul n na e 
d lop the costs 

' - . 
and, au 

'""l1H!nu!a e le costs" and e 
ose were 

• Places onus on Greenfield South to prove its costs 
• Payment would be based on verifiable infnrm;:,tinr 

• ,,Jis approach was taken in the Adams Mine Lake Act, 
• Provides a negotiations 

s 
• Negotiations could become bogged down in settling a formula 

the 
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MINISTRYOF ENERGY 

Option 2 - Fixed Amount 

" Greenfield would receive compensation based on an 
amount determined by the OPA. This amount would be an 
estimate of costs to the date of termination of the contract, 
without verification from Greenfield South 

" Pros 
• An amount could be determined quickly 
• Could be used as a tactic in the context of legislation to advance 

negotiations 

.. Cons 
• Would require implementation through legislation. 

- Greenfield would not agree to an amount imposed by the OPA or the 
government 

• Appears arbitrary and unfair 

--
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Ill 

pa 

• Allows fair, impartial assessment of tne amount co 

l fH IS 

• '-.UUid ult in a lengthy process, although process !d negotiated or 
legis! 

• Once arbitration commences, the ability of the OPA and the government to 
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MINISTRYOF ENERGY 

The Project Site 

• There are at least 3 options to address the project 
site, which is a brownfield in a mostly industrial 
and commercial area: 

1. Acquire the site 

2. Greenfield retains the site 

3· Engage the City of Mississauga to seek its 
interest in acquiring the site from Greenfield 
South or contributing to compensation to 
Greenfield South 

---
CON Fl DENTIAL/SOLI CITO R-CLI ENT 
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MINISTRYOF ENERGY 

Option 2 - Greenfield retains site 

.. Use of site for electricity generation is prohibited through 
agreement or legislation 

.. Greenfield is compensated as determined above, for costs 
of restoring site to its pre-construction state, if desirable, 
and retains title to the land 

" Pros 
• Limits OPA's and government's interests to immediate financial interests 

• . Less intrusive to private interests than acquiring the site 

" Cons 
• Public may continue to have ongoing concerns about future use of site 

-
CON Fl D ENTIAL/SOLI CITOR·CLI ENT 

PRIVILEGED 
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-City of Mississauga 

• Wltn tne UtV OT IVIISSlSSauga etermi tile 

I 

• ' 1rv rn1 ilrl rnntrih1 n :::1llv tn rnrrlnt:>nc:::~tinn Greenfield S 
have a say or 

~ - " 

• Pr, __ 

• I flll!ll f1f1TPTITlrill\/ FPflU(e total COStS borne by the PA or the 

• uty cuwu snuvv mat It 1s doing something positive in iil2:ht of the 
cancellation 

• 1 11ns 

• Interest of the Citv is unknown. Citv unlikelv to make a finan I 

-
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MINISTRYOF ENERGY 

Other Considerations · 

~ Relocation - Greenfield South develops a 
generation project at another site or Greenfield 
South's turbines are used at another site 

• Relocation complicates and potentially delays resolution of the 
Mississauga site 

--
CON Fl DENTIAL/SOLICITOR-CLI ENT r';;--:> 

PRIVILEGED vF Ontario 



From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 

November 17, 2011 11:39 AM 

lindsay, David (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY) 

Perun, Halyna N. (ENERGY) 

FW: Draft Agreement 

DRAFT Construction Stoppage and Settlement Agreement.docx 

We received the attached draft Construction Stoppage and Settlement 1-'<greement from the OPA last evening and 
understand that this drafl has been sent to Greenfield. 

Tl1is agreement would require Greenfield to: 
• immediately cease construction of the plant and demobilize from site 
$ maintain the safety and security of the site 
* seek to have its environmental approvaf and its generatfon !icense canceHed 

Tl1e OPA would be required to: 
Iii pay Greenfield its costs of ceasing construction and demobiiizfng and costs of maintaining safety and security of 

the site 
• provide a letter of credit (amount to be determined) that Greenfield can draw upon if the OPA doesn't pay the 

costs in the bullet above 
All of Greenfield's costs may be verified through documentation and audit 

The Keele Valley claims would be settled for $10M to be paid from the OEFC to Eastern Power and the related litigation 
would be dismissed. 

The Clean Energy Supply (ARCES) contract between Greenfield and the OPA would be suspended for the duration of this 
Construction Stoppage and Settlement Agreement. The parties agree to work together in good faith to negotiate the 
mutual termination of the ARCES agreement and negotiate a new contract for a facility at a different location. 

An discussions in relation to this agreement and in relation to the ARCES contract are confidentiaL Greenfield and the 
OPA may make a public announcement that they have entered into an agreement that provides for the permanent end to 
construction, the revocation of environmental approvals and licenses and furti1er negotiation to determine the resolution ot 
the cancellation of the facility. 

Tl1e agreement has a term of 60 days, which may be extended for an addilional60 days. Wilen this agreement expires, 
t11e /'.RCES Contract is terminated and the OPA and Greenfield shall commence a dispute resolution process (that 
ultimately includes arbitration) to determine the compensation owed to Greenfield. 

We haven't heard of Greenfield's response (if any). We will follow up with Mike Lyle. 

Carolyn 

From: Michael Lyle [mailto:f~ichaei.Lyle@powerauthority.on.ca] 
Seot: November 16, 2011 5:34 Pf"i 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subje:ct: Draft Agreement 

This was sent to Greenfield late this afternoon. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario ~ower Authority 



120 Adelaide Street West, Suite 1600 
Toronto,jOntario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Ernail: rnichaet.lyleailpoweraulhority.on.ca 

This e-mail message and any files !ransrnitled wi!t11! me inh:mded only for the named recipien!(s) above and may contain information that is pr'IVileged, conlldenli<~! 
and/or exempt from disclosure under applicable law. If you are not the intended reciplenl(s}, any dissemination, distribution or copying of this e-mail message or 
any files lransmilted w!!h It Is s!ric!!y prohibi!ed. If you have received this message in error, or me not !he named recipien!{s}, please notify the sender immediately 
and dele!e this e-mail message 

This e~mai! message and any files transmitted >'lith it are intended only for the named reclpient(s) above and may contain Information that is 
privileged, confidcnti<Jf and/or exempt from disclosure under applicable law. If you are not the Intended recipient(s), nny dissemination, 
distribution or copying of t11is e-mail message or any files transmitted 'r'tith It Is strictly prohibited. If you have received this message in error, 
or are not the named rcdpient(s), please notify the sender immediately and delete this e~mail message. 

---------------------
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From: 
Sen!: 
To: 
Cc: 

Subject: 

Privileged and Confidential 

Perun, Halyno ~'· (ENERGY) 
November 18, 20114:57 PM 
lindsay, Dovicl (ENERGY) 
Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Greenf!e!d 

Mike Lyle advises that looks like there is an agreement in principle but he had to hang up before ha could explain 
more. He asked us to stand by on the weekend -I'll follow up shortly with him for more details 

J{a{yna 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 





From: 
Senl: 
To: 

Cc: 

Lindsay, David (E"ERGY) 
November 18, 2011 5:09 PM 
Perun, Ha!yna N. {ENERGY) 
Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Greenfield 

Great news. Thanks for the heads up. 

David 

From: Perun, Halyna N, (ENERGY) 
Sent: November 18, 2011 4:57 PM 
To: Lindsay, David 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Suibjed: Greenfield 

Privifeqeci ancf Confidentfaj 

Mike Lyle advises that looks like there is an agreement in principle but he had to hang up before he could explain 
more. He asked us to stand by on the weekend -I'll follow up shortly with him for more details 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (4'16) 325-1781 
BB: (416) 67'1-2607 
E~maH: HaW a. Perun2@ontario.ca 

Notice 
This communication may be soficitor/dient privl!eged and contain confidential information intended only for the person(s) 
to whom His addressed. /\ny dissemination or use of this informc1tion by others than the intended recipient(s) is 
prohfbited. If you have received Hlis message in error please notffy the writer and permanently delete the message and 
at! attachments. Thank you. 





Frorn: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
November 18, 2011 6:17PM 
Lindsay, David (ENERGY) 
Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Greenfield 

Greenfield came back with se!tlement on the OEFC Keele Valley claims in the amount of $15.3 M. There has been some 
discussion that Greenfield would settle for $10 fv1 plus $5 +Min some other form -like a NUG contract. He thought that 
this extra $5 M was not significant and would not be a deal breaker. 

A!so, Kee!e Valley settlement may need to be set out ln a separate agreement OPA counsel has been in discussion with 
OEFC counsel (Sarah Neville) today about such agreement. 

Issue of NUG contract not landed as yet- Mike advises that OPA is looking at whether a Minister's direction is needed 
should this route be desired. We'll look at the need for a direction as well. 

Also, I'll loop in MOF legal. 

OPA is planning to send out next draft to Greenfield tomorrow and counsel are working on drafting this evening. He'll be 
sending the next draft to me tomorrow then as well. 

Aim is to land all of this for an announcement on Monday. 

Jfafyua 

Halyna N. Perun 
AJDirecter 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-668'1! Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Ha!yna. Perun2@ontario.ca 

Nolice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it ls addressed. Any dissemination or use of this information by others than the intended recipient{s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Lindsay, David (ENERGY) 
Sent: November 18, 2011 5:09PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Sul>ject: RE: Greenfield 

Great news. Thanks for the heads up. 

David 



From: Perun, Halyna N, (ENERGY) 
Sent: November 18, 2011 4:57PM 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Greenfield 

Privileged and Confidential 

Mike Lyle advises that looks like there is an agreement in principle but he had to hang up before he could explain 
more. He asked us to stand by on the weekend- I'll follow up shortly witll him for more details 

:J{afjma 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sen!: 
To: 

Cc: 

Perun, Halyna N. {ENERGY) 

November 19, 2011 5:20 PM 
Lindsay, David (ENERGY) 

Subject: 
Jennings, Rick (ENERGY); Silva, Joseph (ENEHGY); Colwell, Carolyn (ENERGY) 

Revised draft agreeement OPA/Greenfield 

Attachments: 1122077989v8 __ LEGAL_l_- Facility Relocation onci Settlement Agreement (Osler 
draft).docx 

Privileqerf ?ncf Confidential 

Attached please find latest iteration of a proposed agreement between the OPA and Greenfield. Key changes to note 
from OPA's first draft that we saw: 

Title of Agreement changes from 'Construction Stoppage and Settlement A[;reement" to "E;~Ulty.Bs'JQ<o.§li<JJ:l and 
Settlement Agreement" 

Whereas clarified that it's as a result of the commitment of the Government of Ontario to relocate the F acilitv and 
at the request of the OPA that Greenfield is agreeing to stop construction and that the OPA and Greenfield agree 
to relocate the facility as per the agreement. 

The proposed agreement allows for the continuing manufacture of the gas turbine, the heat recovery steam 
generator, the transformers and the pumps (presumably to be used in the Relocated Faciiity). Greenfield is to 
arrange for suitable storage of this equipment in t11e meantime. 

The reference to Greenfield requesting that its Electricity Generation Licence be cancelled has been deleted as 
the licence is not site specific and presumably wili be used for the Relocated Facility. 

Greenfield's Equity Sunk Costs (costs re engineering, designing, permitting etc) are to be substantiated by an 
Independent Engineer 

Greenfield and OPA agree to work together in good faith to determine a suitable siie for a new nominal 300 MW 
natural gas fuelled combined cycle generating facility and the OPA agrees to assist Greenfield in obtaining all 
licenses, permits, certificates, approvals etc need to advance the Relocated Facility, plus potentially an additional 
300 MW depending on system needs. 

The OPA agrees to indemnify, defend and hold harmless Greenfield and its General Contractor from and against 
any and all losses "relating to, arising out of, or resulting from any claims by Contractors, Suppliers, Governmental 
!\Uthorities and employees resulting from the cessation of construction of the Facility.' 

Greenfield's damages to be deterrnlned as the net present value of the net revenues from the Facility that are 
forecast to be earned by Greenfield during the term of the ARCES contract, taking into account any ad ions that 
Greenfield should reasonably be expected to take to mitigate the effect of the termination of the ARCES contract. 

The references to the settlement of the Keele Va!ley clafms tmve been deleted as the intent is to deal with them in 
a separate document (we have not seen this document as yet). 

This draft agreement ls nmv wlth Greenfield's counsel for revie\v. 

Wili keep you posted. 

Jfa{y11a 

Halyna N. Perun 



NDireclor 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to wl1om it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Privileged and Confidential 

Perun, Halyna N. (ENERGY) 
November 21, 2011 12:16 AM 
Lindsay, David (ENERGY) 
Jennings, Rick (ENERGY); Silva, Joseph (E~<ERGY); Calwell, Carolyn (E~JERGY) 
Re: Revised draft agreement· CPA/Greenfield 

On my end only heard from Mike late into the evening. We understand that parties are getting close to an agreement 
Apparently one key outstanding issue is whe!11er residual value gets included in calculating lost profit if no relocation 
agreement and lost profils end up being arbitrated. Also we've been told that the OPA has a side letter w Eastern re 
negotiating a new contract for Keele (designed to get them the se!tlement above 10M that we understand OEFC has nol 
agreed to pay). 

Mike did send me a lurll1er iteration olt11e agreement- but I will hold off sending you it- as there will be more to come 
though apparently not tonight 

The latest version I received more clearly addresses the possibility of a further nominal 300 M\N facility should an 
incremental 300 MW at the relocated facility not be feasible 

Also this version shows thai the OPA is to provide Greenfield w security for the performance of OPA's indemnity and other 
obligations in the amount equal to 150 M. 

\Ne understand that comms roll out has OPA statement at 9:30 and min at ten. But as finance, for one, needs to approve 
the settlement of the keele valley .litigation comms has to be careful not to gel ahead of what needs to be in place before 
announcement made. 

Can discuss further in the am 

Regards, 

Ha~yna Perun 
A\Direc!or 
Ph: 416 325 6681 
BB: 4166712607 

Sent using BlackBerry 

From: Perun, Halyna N. (ENERGY) 
To: lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Sat Nov 19 17:20:01 2011 
"'""J"'u' Revised draft agreeement • OPA/Greenfielcl 

Altacl1ed please lind latest iteration of a proposed agreement between the OPP, and Greenfield. Key changes to note 
from OPA's first drafllhat we saw: 

Ti!le of Agreement changes from "Construction Stoppage and Settlement Agreement" to "FaciiUy Relocation and 
Settlement Agreement" 



Whereas clarified that it's as a result of the commitment of the Government of Ontario to relocate the Facility and 
at the request of the OPA that Greenfield is agreeing to stop construction and that the OPA and Greenfield agree 
to relocate the facility as per the agreement. 

The proposed agreement allows for the continuing manufacture of the gas turbine, the heat recovery steam 
generator, the transformers and the pumps (presumably to be used in the Relocated Facility). Greenfield is to 
arrange for suitable storage of this equipment in the meantime. 

The reference to Greenfield requesting that its Electricity Generation Licence be cancelled has been deleted as 
the licence is not site specific and presumably will be used for the Relocated Facility. 

Greenfield's Equity Sunk Costs (costs re engineering, designing, permitting etc) are to be substantiated by an 
Independent Engineer 

Greenfield and OPA agree to work together in good faith to determine a suitable site for a new nominal 300 MW 
natural gas fuelled combined cycle generating facility and the OPA agrees to assist Greenfield in obtaining all 
licenses, permits, certificates, approvals etc need to advance the Relocated Facility, plus potentially an additional 
300 MW depending on system needs. 

The OPA agrees to indemnify, defend and hold harmless Greenfield and its General Contractor from and against 
any and all losses "relating to, arising out of, or resulting from any claims by Contractors, Suppliers, Governmental 
Authorities and employees resulting from the cessation of construction of the Facility." 

Greenfield's damages to be determined as the net present value of the net revenues from the Facility that are 
forecast to be earned by Greenfield during t11e term of the ARCES contract, taking into account any actions that 
Greenfield should reasonably be expected to take to mitigate the effect of the termination of the ARCES contract. 

Tl1e references to the settlement of the Keele Valley claims have been deleted as the intent is to deal with them in 
a separate document (we have not seen this document as yet). 

This draft agreement is now with Greenfield's counsel for review. 

Will keep you posted. 

J{a{yna 

Halyna N. Perun 
NOirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4111 Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
86: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prol1ibited. If you !lave received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 

November 22, 2011 6:51PM 
Lindsay, David (ENERGY) 

Cc: 

Sobjec!: 
Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (E~JERGY) 
R£~viscd draft agreernent- OPA/Greenfie!d 

PrivilefLfffl and Coniidential 

Hl- No resolution as yet The key outstanding Hem remains the resldua! value issue. 

:J{afjlla 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N, (ENERGY) 
Sent: November 21, 2011 12:16 Af-1 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Re: Revised draft agreement -CPA/Greenfield 

Privileged and Confidential 

On my end only heard from Mike late into the evening. We understand !hat parties era gelling close to an agreement. 
Apparently one key outstanding issue is whether residual value gets included in calculating lost profit if no relocation 
agreement and lost profits end up being arbitrated. Also we've been told that the OPf\ has a side letter w Eastern re 
negotiating a new contract for Keele (designed to get them the settlement above 10M !hal we understand OEFC has not 
agreed to pay). 

Mike did send me a further iteration of the agreement- bull will hold off sending you it as there will be more to come 
though apparently not tonight. 

The latest version I received more clearly addresses the possibility of a further nominal 300 MW facility should an 
incremental 300 MW at the relocated facility not be feasible 

Also this version shows that the OPA is to provide Greenfield w security for the performance of OPA's indemnity and other 
obligations in the amount equal to 150 M. 

We understand that comms roll out has OPA statement at 9:30 and rnin at ten. But as finance, for one, needs to approve 
the settlement of the keele valley litigation - cornms 11as to be careful not to get at1eacl of what needs to be in place before 

! 



announcement made. 

Can discuss further in the am 

Regards, 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Perun, Halyna N. (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Sat Nov 19 17:20:01 2011 
Subject: Revised draft agreeement - OPA/Greenfield 

Privi/eqed and Con!iclential 

Attached please find latest iteration of a proposed agreement between the OPA and Greenfield. l<ey changes to note 
from OPA's first draft that we saw: 

Tille of Agreement changes from "Construction Stoppage and Settlement Agreement" to "Facility Relocation and 
S!Ottlement Agreement" 

Whereas clarified thai it's as a result of the commitment of the Government of Ontario to relocate the Facility and 
at the request of the OPA that Greenfield is agreeing to stop construction and that the OPA and Greenfield agree 
to relocate the facility as per the agreement. 

The proposed agreement allows for the continuing manufacture of the gas turbine, the heat recovery steam 
generator, the transformers and the pumps (presumably to be used in the Relocated Facility). Greenfield is to 
arrange for suitable storage of this equipment in the rneantime. 

The reference to Greenfield requesting that its Electricity Generation Licence be cancelled has been deleted as 
the licence is not site specific and presumably will be used for the Relocated Facility. 

Greenfield's Equity Sunk Costs (costs re engineering, designing, permitting etc) are to be substantiated by an 
Independent Engineer 

Greenfield and OPA agree to work together in good faith to determine a suitable site for a new nominal 300 MW 
natural gas fuelled combined cycle generating facility and the OPA agrees to assist Greenfield in obtaining all 
licenses, permits, certificates, approvals etc need to advance the Relocated Facility, plus potentially an additional 
300 MW depending on system needs. 

The OPA agrees to indemnify, defend and hold harmless Greenfield and its General Contractor from and against 
any and all losses "relating to, arising out of, or resulting from any claims by Contractors, Suppliers, Governmental 
Authorities and employees resulting from the cessation of construction of the Facility." 

Greenfield's damages to be determined as the net present value of the net revenues from the Facility that are 
forecast to be earned by Greenfield during the term of the ARCES contract, taking into account any actions that 
Greenfield should reasonably be expected to take to mitigate the effect of the termination of the ARCES contract. 

The references to the settlement of the Keele Valley claims have been deleted as the intent is to deal wi\h them in 
a separate document (we have not seen this document as yet). 
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Th'rs draft agreement is now with Greenfield's counsel for review. 

Will keep you posted. 

J{atjtta 

Halyna N. Perun 
NDirec!or 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-66811 Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Frorn: 
Sent: 
To: 
Cc: 

Privi/eqecl and .i2r2UfidentL'!l 

Perun, Halyna N. (ENERGY) 

November 24, 2011 5:31 PM 
Lindsay, David (ENERGY) 

Jennings, Rick (ENERGY); Calwell, Carolyn (ENEHGY); Silva, Joseph (ENEf<GY) 
FW: Greenfield 

As I mentioned this aft, ! have now sent the below summary to William as I kept promising him this info throughout the 
week. 

J{afjyna 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4iG) 325-6G81/ Fax: (416) 325-'1781 
BB: (416) 671-2607 
E-mail: Halyna. Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: November 24, 2011 5:24 P~i 
To: Bromm, William (CAB) 
Cc: Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY) 

Greenfield 

Cgnfidentiatlfn contemplation of Litiqation and So!icitor-C!ient Privileged 

Hi William, 

Our understanding !s til at the OPA and Greenfield South Power Corporation continue to negotiate on a particular 
outstanding issue, noted below, and have not landed a final Facility Relocation and Settlement Agreement as yet. 

On Monday I had suggested to you that we hold off sending you details as I thought that l11e parties were quite close on 
settling the agreement However, as we our now closer to the end of the week and as! understand that your office 
continues to be interested in knowing more, ! am sending you the betow summary of the de!ai!s of the agreement as we 
know them to date, which Carolyn Calwell has prepared. The summary is based on the OPA's draft of November 
20'h We h<Jve not seen a further turn of!he agreement. We understand that the l<ee!e Valley litigation will be settled 
through a separate agreement, which we also have not yet seen. 

VVe understand U1at there is an outstanding issue wHh respect to compensation for the residua! vafue of the gas plant at 
the end of !he 20 year term of !he J\RCES Contract ]The ARCES contract is the f1mendsd and Restated Clean Energy 
Supply Contract between Greenfield and the OPA of Marcil 161

", 2009]. We have not seen any draft language to address 
this point The draft that we have seen addresses the following issues_ 



The agreement requires Greenfield to: 
• immediately cease construction of the plant and demobilize from site, other than activities reasonably necessary 

to bring work to a conclusion; 
• maintain tire safety and security of the site, including insurance coverage; 
• apply for a review of its environmental approval (Certificate of Approval- Air) and request its revocation without 

issuance of a new certificate; 
• provide the OPA and an Independent Engineer with a list of and documentation supporting all costs ("Equity Sunk 

Costs") incurred up to the effective elate of the agreement (including engineering, design, permitting, letter of 
credit interest and development costs); 

• seek any required consent of its secured lenders to enter into the agreement. 

In addition, Greenfield is prohibited from reapplying for an environmental compliance approval, recommencing any 
construction activity at the site and granting any security interest in, encumbering or transferring the facility or the 
land. Greenfield may continue t11e manufacture of the gas turbine, the heat recovery steam generator, the transformers 
and the pumps and is to arrange for suitable storage of tl1is equipment. 

All of Greenfield's costs may be verified through documentation and audH. The OPA may ·Inspect the sHe. 

Tl1e OPA is required to: 
• pay Greenfield its costs of ceasing construction, demobilizing, maintaining safety and security of and insurance 

for t11e site; 
• reimburse Greenfield for Equity Sunk Costs that are certified by the Independent Engineer; 
• indemnity Greenfreld, the parent company of Greenfield (Greenfield South Holclco Corp.) and North Green Limited 

from losses related to claims by contractors, suppliers, governmental authorities and employees resulting from t11e 
cessation of construction of the facility: 

• provide a letter of credit to Greenfield in the amount of $150M, which Greenfield may draw upon if the OPA 
doesn't pay the Equity Sunk Costs or doesn't honour its indemnification obligations; 

• pay the costs of the Independent Engineer; 
• pay to Greenfield's secured lenders accrued and unpaid interest and make whole payments or breakage fees 

which Greenfield is required to pay, plus t11e outstanding principal amount for any of Greenfield's debt (in 
exchange for full and final releases from the secured lenders in favour of Greenfield, Greenfield Holdco, the OPA 
and Ontario). 

Greenfield and OPA agree to work together in good faitl1 to determine a suitable site fol" a new nominal 300 MW natural 
gas fuelled combined cycle generating facility and negotiate amendments to the ARCES contract to reflect this relocated 
facility. Tl1e OPA agrees to assist Greenfield in obtaining all licenses, permits, certificates, approvals, etc. needed to 
advance the relocated facility. The Amended ARCES contract would also provide for further negotiation of potential 
opportunities to expand the relocated facility by an additional 300 MW or to find a suitable site for a further nominal 
300MW facilily, depending on system needs, IESO requirements and provided that tecl1nical or commercial impediments 
can be reasonably satisfied. Greenfield's security requirements under an amended ARCES will be reduced. 

The ARCES Contract is suspended for the duration of the Facility Relocation and Settlement Agreement, which has a 
term of 60 days and which may be extended for an additional 50 days. If the Facility Relocation and Settlement 
Agreement expires, the ARCES Contract is terminated and the OPI'. and Greenfield shall commence a dispute resolution 
process (that ultimately includes arbitration) to determine the compensation owed to Greenfield. 

If the ARCES contract is terminated, Greenfield's damages shall be determined as the net present value of the net 
revenues from the Facility that are forecast to be earned by Greenfield during the term of the ARCES contract, taking into 
account (i) any actions that Greenfield should reasonably be expected to take to mitigate the effect of the termination of 
the ARCES contract, (ii) Greenfield's costs in connection with development, construction, financing, operation and 
maintenance of the facility and (iii) any proceeds of sale or salvage value of equip men!. Upon payment of damages, 
Greenfield shall release all claims against the OPA and Ontario. 

The parties represent and warrant as to their power and auti10rity to enter into this agreement. 

All discussions in relation to this agreement and in relation to the ARCES contract are confidential. Greenfield and the 
OPA may make a public announcement that they have entered into an agreement that provides for the permanent end to 
construction, the revocation of environmental approvals and licenses and further negotiation to determine the resolution of 
the cancellation of the facility. 
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Failure by the OP,l\ to perform its obligations under this agreement terminates the ARCES agreement. Compensation to 
Greenfield is determined as set out above. Failure by Greenfield to perform its obligations constitutes default under !he 
ARCES contract and entitles the OPA to exercise its remedies under that agreement. 

We will provide a further update when we see a further draft of the agreement. In the meantime, please contact me if you 
have any questions. 

:J{afytta 

Halyna N. Perun 
I'JDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (4'16) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipfent(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Privileged a ncr Confidential 

Perun, Haiyna N. (ENERGY) 

November 24, 201110:35 PM 
Lindsay, David (ENERGY) 

Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY) 

Re: Greenfield 

Mike Lyle called to advise that the parties will not be reacl1ing an agreement tomorrow and that !he agreement in principle 
which led to work stoppage on the site as of last Friday will be extended for two more weeks (I only now understand that 
there was an actual leiter sent by the OPA and signed back by Greenfield last week wherein Greenfield agreed to stop 
construction with !he understanding that the parties would close on a Facility Relocation and Settlement Agreement by 
this Friday). Two issues remain -one being with respect to the compensation for the residual value of the gas plant (as 
notecl previously) and the other that now the secured lenders want to be paid out at the same time as the deal closes. 
Mike is of the view that both issues will be resolved but more lime is needed and he underlined that this is not a 
breakdown of negotiations. I'd be happy to review this further with you tomorrow. 

Halyna Perun 
A\Director 
Ph: 4 ·16 325 668'1 
BB: 4166712607 

Sent using BlackBerry 

From: Perun, Halyna N. (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY) 
Sent: Thu Nov 24 17:30:37 2011 
uu,tt:~cc FW: Greenfield 

Privf!eaed and Conficlenfial 

As I mentioned this aft, I have now sent the below summary to William as I kept promising him this info throughout the 
week. 

Jfafymz 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-66811 Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it fs addressed. Any dissemination or use of this information by others than the intended redpient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all atlachrnenls. Thank you. 



From: Perun, Halyna N. (ENERGY) 
Sent: November 24, 2011 5:24 PM 
To: Bromm, William (CAB) 
Cc: Calwell, Carolyn (ENERGY); Silva, Joseph (ENERGY) 
Subject: Greenfield 

Conficlontial!ln contemplation of Litigation and Solici/0/cC/ient PrivJJeqecl 

Hi William, 

Our understanding is tlrat the OPA and Greenfield South Power Corporation continue to negotiate on a particular 
outstanding issue, noted below, and have not landed a final Facility Relocation and Settlement Agreement as yet. 

On Monday I had suggested to you that we hold off sending you details as I thought that the parties were quite close on 
settling the agreement. However, as we our now closer to the end of the week and as I understand that your office 
continues to be interested in knowing more, I am sending you the below summary of the details of the agreement as we 
know them to date, wl1ich Carolyn Calwell has prepared. The summary is based on the OPA's draft of November 
201

h We have not seen a furt11er turn of the agreement. We understand t11at the Keele Valley litigation will be sallied 
through a separate agreement, which we also have not yet seen. 

We understand that there is an outstanding issue with respect to compensation for the residual value of the gas plant at 
the end of the 20 year term of the ARCES Contract [The ARCES contract is the Amended and Restated Clean Energy 
Supply Contract between Greenfield and the OPA of March 1611

', 2009]. We have not seen any draft language to address 
this point. The draft that we have seen addresses the following issues. 

Tl1e agreement requires Greenfield to: 
' immediately cease construction of tile plant and demobilize from site, other than activities reasonably necessary 

to bring work to a conclusion; 
• maintain tile safety and security of the site, including insurance coverage; 
' apply for a review of its environmental approval (Certificate of Approval- Air) and request its revocation without 

issuance of a new certificate; 
' provide the OPA and an lnclepenclent Engineer with a list of and documentation supporting all costs ("Equity Sunk 

Costs") incurred up to the effective date of the agreement (including engineering, design, permitting, letter of 
credit interest and development costs); 

' seek any required consent of its secured lenders to enter into the agreement. 

In addition, Greenfield is prohibited from reapplying for an environmental compliance approval, recommencing any 
construction acflvity at the site and granting any security interest in, encumbering or transferring the facility or the 
land. Greenfield may continue the manufacture of the gas turbine, lire heat recovery steam generator, the transformers 
and the pumps and is to arrange for suitable storage of this equipment. 

All of Greenfield's costs may be verified through documentation and audit. The OPA may inspect the site. 

The OPA is required to: 
• pay Greenfield its costs of ceasing construction, demobilizing, maintaining safely and security of and insurance 

for the site; 
' reimburse Greenfield for Equity Sunk Costs that are certified by t11e Independent Engineer; 
' indemnity Greenfield, the parent company of Greenfield (Greenfield South Hole/co Corp.) and North Green Limited 

from losses related to claims by contractors, suppliers, governmental autl10rities and employees resulting from the 
cessation of construction of the facility; 

• provide a letter of credit to Greenfield in the amount of $150M, which Greenfield may draw upon if the OPA 
doesn't pay the Equity Sunk Costs or doesn't honour its indemnification obligations; 

' pay the costs of the Independent Engineer; 
• pay to Greenfield's secured lenders accrued and unpaid interest and make whole payments or breakage fees 

whiclr Greenfield is required to pay, plus the outstanding principal amount for any of Greenfield's debt (in 
exchange for full and final releases from the secured lenders in favour of Greenfield, Greenfield J-loldco, the OPA 
and Ontario). 
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Greenfield and OPA agree to work together in (IOOd faith to determine a suitable site for a new nominal 300 MW natural 
gas fuelled combined cycle generating facility and negotiate amendments to the /\RCES contract to reflect this relocated 
facility. The OPA agrees to assist Greenfield in obtaining all licenses, permits, certificates, approvals, etc. needed to 
advance the relocated facility. The Amended ARCES contract \Nould also provide for further negotiation of potential 
opportunities to expand the relocated facility by an additional 300 MW or to find a suitable site for a further nominal 
300MW facility, depending on system needs, IESO requirements and provided that technical or commercial impediments 
can be reasonably satfsfied. Greenfield's security requirements under an amended AFZCES wHI be reduced. 

Tile ARCES Contract is suspended for the duration of the Facility Relocation and Settlement fl.greernent, which has a 
term of 60 days and whicl1 may be extended for an aclditional60 days. tf the Facility Relocation and Settlement 
Agreement expires, the ARCES Contract is terminated and the OPA and Greenfield shall commence a dispute resolutlon 
process (that ultimately includes arbitration) to determine the compensation owed to Greenfield. 

if the ARCES contract is terminated, Greenfiefcl's damages shall be determined as the net pmsent va!ue of the net 
revenues from the Facility that are forecast to be earned by Greenfield during the term of the 1\RCES contract, taking into 
account (i) any actions that Greenfield should reasonabry be expected to take to mitigate the effect of the termination of 
the ARCES contract, (if) Greenfle[ci's costs in connection with development, construction, financing, operation and 
maintenance of the facility and (iii) any proceeds of sa!e or salvage value of equipment. Upon payment of damages, 
Greenfield shall release all claims against the OPA and Ontario. 

The parties represent and warrant as to thefr povver and authority to enter lnto this agreement 

All discussions in relation to this agreement and in relation to the ARCES contract are confidential. Greenfield and the 
OPA may make a public announcement that they have entered into an agreement that provides for the permanent end to 
construction, tile revocation of environmental approvals and licenses and further negotiation to determine tile resolution of 
the cancellation of !he facility. 

Failure by !he OPA to perform its obligations under this agreement terminates the /\RCES agreement. Compensation to 
Greenfield is determined as set out above. Failure by Greenffe!d to perforrn its obligations constitutes default under the 
ARCES contract and entities the OPA to exercise its remedies under that agreement. 

VVe wi!! provide a further update when we see a further draft of the agreement. In the n1eantime, please contact me if you 
have any questions. 

J{afjna 

Halyna N. Perun 
/IJDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@onlario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for tile person(s) 
to whom II is addressed. Any dissemination or use of this Information by others than the intended recipient( e) Is 
prohibited. If you have received this message in error please notify U1e wdter and permanently delete tile message and 
ali attachments. Thank you. 

3 





From: 
Sent: 
To: 

Privileged and Confidential 

Perun, Halyna ~L (ENERGY) 

November 25, 2011 8:21 PM 
Lindsay, David (ENEflGY); Jennings, flick (ENERGY); Calwell, Carolyn (ENERGY); Silva, 
Joseph (EI~ERGY) 
Greenfield 

In a call with Mike Lyle this evening he advised that 

-letter of agreement to stop work was extended today to Dec 16 (same two issues noted today- lenders wish to be paid 
on dosing and 1oss of profits needs to be resolved ~though as he said yesterday neither is a 11 dc<JI breaker" but the 
lenders issue particularly needs more time for due diligence re paying outj 

-last evening Eastern wanted the settlement monies of 10 million for the Keele Valley litigation paid out today (ie the 

original closing date and not on the extended datej. OEFC refused. As a result OPA provided a certified cheque to 
Eastern for that amount today. This amount is an early payment of 5.4 million OPA agreed to in a side letter deal last 

week with Eastern (which I did not know about til now but you may recall Eastern wanted to settle Keele Valley for 15.4 
and OPA had thought it could find the extra 5.4 to top up the 10 million OEFC agreed to as settlement) plus Mike advises 
that the additional4.6 million the OPA provided today would be credited against future payments under a new contract 
w.lth a further stipulation made for the return of that money should negotiations faiL 

-finally there was a further separate letter agreement executed today addressing indemnification during the extension 
period. 

It's a bit like peeling an onion, I must say I honestly don't know if we now know all the letters and side letters that are 
out there pertaining to this rnatter. 

I asked Mike to send me all of pertinent info: the latest draft of the settlement agreement and all letters he referred to
cessation !etter; extension of cessation; side letter re 5.4 mi!lion; indemnity letter. 

Once we review the documents we hope to be in a position to provide you with a more complete picture M 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 





From: 
Sent: 
To: 
Subject: 
Attachn1ents: 

Should have ccd you 

·····Original Message ..... 
From: King, Ryan (ENERGY) 
To: Imbrogno, Serge {OFA) 
Sent: Wed Dec 14 14:16:51 2011 
Subject: Fw: Mississauga Plant 

King, Ryan (ENERGY) 
December 14, 2011 2:17PM 
Jennings, Rick (ENERGY) 
Fw: Mississauga Plant 
Greenfield South (14 Dec).ppt; Greenfield South BN .doc 

Hi Serge, smne greenfield materials attached. 

Ryan 

..... Original Message ...... 

From: King, Ryan (ENERGY) 
To: 'Jennings, Rick (ENERGY)' 
Sent: Wed Dec 14 10:14:38 2011 
Subject: RE: Mississauga Plant 

Rick1 a few materials induding background material from a recent deck, and u note that has the chronology. If you 1re ok 
with this I can send along to Serge, 

··--··-Original Message-----
From: Jennings, Rick (ENERGY) 
Sent: Decernber14, 20119:54 AM 
To: Imbrogno, Serge (OFA) 
Cc: King, Ryan (ENERGY) 
Subject: RE: Mississauga Plant 

Yes v;e'H send you sorncthing on this. 

On a unrelated matter do you have a slide deck you were planning to use to brief your Minister on the US G.A.AP /!FRS 
decision? We have some OPG sHdes but it might be a good idea for us to use your materia~ to brief our Minister. 

-----Original Message-----

From: Serge Imbrogno [mailto:Serge.lrnbrogno@ofina.on.caj 
Sent: December 14, 20116:26 AM 
To: Jennings, Rick (ENERGY) 
Subject: Mississauga Plant 

Hi Rick, 

Steve 0. asked for a briefing on the Miss1ssauga plant. Do you have any notes or presentations that you could share with 
me? \Ne've mainly been invotved because of Keele Valley so! don 1t have much on the core issue. 



Serge 

This message, including any attachments, is meant only for the use of the individual(s) to whom it is intended and may 
contain information that is privileged/confidential. Any unauthorized use, copying or disclosure is strictly prohibited. If 
you are not the intended recipient or have received this message in error, please notify us immediately by reply e-mail 
and permanently delete this message, including any attachments, without reading them, and destroy all copies. Thank 
you. 
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From: 
Sen!: 
To: 

Attachments: 

Should have ccd you 

---~-Original Message----
From: King, Ryan (ENERGY) 
To: Imbrogno, Serge (OFII) 
Sent: Wed Dec 14 14:16:51 2011 

Subject: Fw: Mississauga Plant 

King, Ryan (ENERGY) 
December 14, 2011 2:17 PM 
Jennings, Rick (ENERGY) 
Fw: Mississauga P!ant 
Greenfield South (14 Dec).ppt; Greenfield South BN .doc 

Hi Serge, some greenfield materials attached. 
Ryan 

-----Original Message-----

From: King, Ryan (ENERGY) 
To: 'Jennings, Rick (ENERGY)' 
Sent: Wed Dec 14 10:14:38 2011 
Subject: RE: Mississauga Plant 

Rick, a few materials including background material from a recent deck, and a note that has the chronology, If you're ok 
with this I can send along to Serge, 

~----Original M<'ssag<?-----

From: Jennings, Rick (ENERGY) 
Sent: December 14, 2011 9:54 liM 

To: Imbrogno, Serge (01'11) 
Cc: King, Ryan (ENERGY) 
Subject: RE: Mississauga Plant 

Yes we 1!! send you something on this. 

On a unrelated matter do you have a slide deck you were planning to use to brief your Minister on the US GAAP /I FRS 
decision? We have some OPG slides but it might be a good idea for us to use your material to brief our Minister. 

-----Original Message-----

From: Serge Imbrogno [mailto:Serge.lmbrogno@ofina.on.ca] 
Sent: December 14, 2011 6:26AM 

To: Jennings, Rick (ENERGY) 
Subject: Mississauga Plant 

Hi Rick, 

Steve 0. asked for a briefing on the Mississauga plant Do you have any notes or presentations that you could share with 

rne? \f'Je 1ve mzlln!y been involved because of Keele Vatley so I don1t have rnuch on the core issue. 



Serge 

This message, including any attachments, is meant only for the use of the individual(s) to whom it is intended and may 
contain information that is privileged/confidential. Any unauthorized use, copying or disclosure is strictly prohibited. If 
you are not the intended recipient or have.received this messoge in error, please notify us immediately by reply e-mail 
ond permanently delete this message, including any attachments, without reading them, and destroy all copies. Thank 
you. 
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MINISTRYOF ENERGY 

Key Facts About the Greenfield South Plant 
.................... ,. .... ·----· .................... ······-·· ........................................................................................................... ._ ................................................ . 

e Greenfield South Power Corporation (controlled by Eastern Power 
Corporation) was the successful applicant in Ministry of Energy run 
Clean Energy Supply (CES) RFP and signed a contract with the OPA in 
April 2005. 

• Eastern Power, based in Ontario, has received all required provincial 
approvals, including Environmental Assessment and Certificates of 
Approval. 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011. 

• Eastern Power has secured debt financing from Credit Suisse and EIG 
(confirmed by the OPA). 

--
CONFIDENTIAL/ SOLICITOR-CLIENT 

PRIVILEGED 

~ 

t?ontario 



A- Proposed Greenfield 
B- Closest House 
C- Closest Subdivision , , 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

CONFIDENTIAL/ SOLICITOR-CLIENT 

PRIVILEGED 

A B: 
A to 
A 
A 
A 

2.20 Meters 
270 Meters 
soo Meters 
740 Meters 

o Meters 
--~""-·~-·,·~-··' -~-~,._,,_ .. --·- ,. 

~:> tr. Ontario 



MINISTRYOF ENERGY 

*Plant construction as of 28 September 2011 
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iSSUE: 

Confidential and So!!citor~CI!ent Pr!vUeged 

Ministry of the AttOrney General 
Br;efing Note 

Legal Services Division 
Services 

Greenfield South Gas Generating Plant in Miss!ssauga 
0 His proposed that the Ministry of Energy work with the On!ario Power Authority 

(OPA) to enter into discussions wiih Greenfield South Power Corporation 
(controlled by Eastern Power Corporation, referred to as "Eastern Power") 
towards a satisfactory resolution of the Mississauga site 

BACKGROUND 

Eastern Power is developing the Greenfield South Generating Stalfon, a 280 MVV 
combined cycle natural gas plant under construction in the City of Misstssauga on a 
4.511ectare property at 2315 Lore!and Avenue. 

The project arose out of a Ministry of Energy Clean Energy Supply (CES) 
procurement process in 2004. This contract was eventually assumed by H1e OPA 

<~~ The project was undertaken to meet !Ocal reliabHity needs for the Southwest and 
Western GTA and has been positioned as part of the coa! dosure strategy. 

The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 km from the nearest schooL 

e The project is strongly opposed by local residents. On October 12, 201 1, the 
Miss[ssauga Council passed a motion requesting that the govermnent and tile 
Premler take immediate action to cancel the contract, stop construction and return 
the site to pre-construction condition. 

In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project sHe after a lengthy and protracted process. 

~~> !n 2008, Ministry of Environment (MOE) granted a!l necessary environmental 
approvals. 

• 1n March 20i1, OPA renegotiated the initial Commercial OperaOon Dale (C.O.D.) 
with Eastern Power, in recognif[on of lengthy regulatory approvals and financinQ 
delays experienced by Eastern Power. The new Milestone Daie for Comrnercia! 
Operation, when the plant is required to be fully operaHona!, is September ·1, 2014. 

In May 2011, Eastern Power flnn!ized iis financing arrangements v;ith Credit Suisse 
and ErG. Around lhat Hme, the City of Mississauga issued building permits for the 
construction at the sHe. 
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• In June 2011, MOE announced lhat it will conduct an updated review of t11e approval 
for the gas plant to assess recent developments. No end-dale was set for this 
process. 

_In July 2011, Eastern Power repo1ied that il had laid foundations for the steam and 
gas turbine halls and placed orders for the major equipment (generators, turbines, 
etc.). 

_• _.Qn June 16 Uw Minister of the Environment JohnjNilkinson 81HlOUnced th_al !11_g 
rvlinistrv of the Environment would coDdUc! 811 upd<:1!ecl rcvic_w of the_~\J2PIOV81 for the 
0.U'L0_D_f_ig)s_L§_Q~!lil.@_ c iIi I \~J.Q~!.§-~.Q.~~-LQY en I d cv e _!_QJ~~!l9i1!~.-' __ I!_l c rc vi 8\ '{__Y{~~J.QJ.ill$.Q .. ?§ 
lQnCI as_!he ministry ncede.~l to confirm lila! the prglect can proceed in a m;;:mner that 
_i _!?_..f.Ll_l_LY. .. £2!9 t ec;EYSLQLJL\J. bliqj1 e 9ltl.l .. illJili1lQ._E? nvi r o r1 r11 en t . 

~-·JllQ t:nvironment8! AJ2!2L9V81 for the nenerc1tinq_plant is specific to the site. and is 
not tr8nsferdi].[Q,_ 

.::_____~On September_;24t11 several rnecJin 9Ut!.QJs r_g_portcd on the Liberal partv's c<JmQ.Qlgn 
commitment !o relocate the prqJ2Q~Q.~LGreenfjgk!_§_Q.tJ.!lL9enera!inq station to fl 

lgcC~Iion o!Jl~ide Mississauqa <.me! OakvWe. 

Q I n_JL!) _ _E;!'ULLGJ§;_§.&,___Qn_k1IlQ .. LJl!g.r_CJ.L~8 nclida.tcs_Q.1.ill.l..es ~~mlill_J2QDD~_C51n~Jl0.LiJ, 
Laurel Broten and Oipika Ocmterla said the partv vJould work with the developer to 
find a npJ:{_j_g_caUQ_rl for !ilQJ~£Lll 

Qn .. Oc_tabs:r _2_1, 201J ,__a_s the resul_t_ qf a _ _r_e!p_f3_!;;e fr_orTJ l!'le .!Qt:~_Qg_r_g_fJ_t_l~_Qppgs!_\_iop, 
.§..Q_YQJS.l.Lmedia reported ot.1J]l(~ con!inuinq cor!§JL~Lction at the site. includin_s:UL?!iv.tr.Y. 
Ql_§_£t~.llera!or. 

On November 21, 201 ·1 Minisl<?! of Enerctv C!uis Benl!.~£Y. is~~t:.d .a slflteJ nen! Umt 
!ltttQJ?_f\Jl~l:l_.~.Qy,i§_Q .. dJlE! LQ.r 00DJ.l~_lcj J1_~_cj __ p_QC9.G.~J....!9 ... $_\.Q_P .. _C:Q D~l_r_q~@JL]!lJlil e cl_i_?JG).Y ·' 
Discussions between OpA and GS on re!Qcati_Q.Q conti!l~!£.,. 

eGuns!!-lJC!ion .. GorJ!i nues-a l-!lle-si!e,..--ET.Js!er n f?mver-! 1us in fur nJed-the-GP-A-!ilat ... if-v:ill-rJol 
~:.tJowt1-loels~: .. un!il-ii--reGeives-forrna[ .. no!ification of next-steps-, 

oNox!-slep&·\'/Ould--mquirBAhe-QP-A-to-bo-asketPo-<.l!lPrD~lch--E<:1S!ern-P-oVIer-·tO-lnitial-e 
discussions, 

o--Tht'---discussiorPNould-likei)LinGiude-potentia!-troatJnenl-of-.Gost-s--inGUrr-ef:l-to 
fla\-e--{-5HFll~-GGs-k;----iR-G!!:-ldlH~-;I-8CiUipmeR-i·-B9&1-&},tFOa!H10!-'l\-Gf-GOilS!H::IGUGn--{H-lEJ 
equ i prn ent-re Ia ted -GG ntr ast s-,-est imat es-a n El--t real n-1 e nt -·Of-·-f oro non e--revon u-e-;
ctnfl··BptiGI-1-5--8Fitl-Eastern:O--fHtf:oFes-l.----\-vil~HB&f!BGI---to-re~Hr.-8liJ-1§-lG-ctf-l 

alternative-sHe.-
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From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
December 22, 2011 5:48 PM 
Lindsay, David (ENERGY) 
Jennings, Rick (ENERGY) 
Mississauga Gas Plant 
22431262_1 (2).doc 

Confidentiai/Solicitor-C!ienl Privileged 

Deputy, 

Thank you for your message about the OPA's current proposal to resolve the Greenfield site. I followed up with Mike Lyle 
and my Finance and CLOG colleagues and we are starting to think threugh the concept. Mike Lyle sent the attached 
description of the proposal. He described it as a work in progress. 

I understand that the OPA will meet with OPG in the first week of January. We will t11ink about the proposal and 
al!ernalives (although apart from paying the break fee, I'm not sure there are many). We will also start to get our heads 
around CCAA proceedings. 

Carolyn 

Carolyn Calwcll 
Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
416.212.5409 

T!1ls communication may be so!icilar/dient privileged and contain confidentiallnforrnaHon on!y intended for the person{s} to whorn It is addressed. Any 
dissemination or use of ih!s information by oll1ers than the intended redpieni(s} Is prohiblfed. If you have received !his message in error please no!ify the writer 
;;~nd permanently delete !he message nnd all aHacliments. Thank you. 





From: 

Sent: 
To: 
Cc: 

Subject: 

Thanks Carolyn. 

Lindsay, David (ENERGY) 
December 23, 2011 5:33 AM 
Calwell, Carolyn (E~JERGY); Jennings, Rick (ENERG\1 
Silva, Joseph (ENERGY) 
Re: Greenfield 

For the purposes of thls file! our cofleagues in Finance and tht:: Ontario Finance Authority and appropriate fo!ks in the AG 
and Cabinet office will want to be kept in the loop. 

1 will probab!y have to re-institute the system of periodic conference ca!!s to keep everyone informed. 

!t doesn!t sound like this development creates a sense of particular urgency over the Christmas HoHday but in the 
Interests of 'no surprises1 I guess we need to make sure finance and cabinet offfce are in the !oop. Once you have a bit 
more understanding of what this !sand any implications for our going forward strategy let me know. 

!1m not in the office} but on rny Blackberry. 

Cheers 
David 

-----Original Message-----
From: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY); Jennings, Rick (ENERGY) 

Cc: Silva, Joseph (ENEilGY) 
Sent: Thu Dec 22 18:25:53 2011 
Subject: Greenfield 

Confidential/Solicitor-Client Privileged 

I just heard from the OPA that one of Greenfield's secured lenders filed a Proceedings Against the Crown notice 
yesterday, 1 am trying to track it down. !f so, this is the first step ln litigation, a !though a Staternent of Claim must wait at 
least 60 clays. 

Carolyn 



Jennings, Rid< (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Subject: 

Calwell, Carolyn (ENERGY) 

December 22, 2011 6:26 PM 

Lindsay, David (ENERGY); Jennings, Rick (ENERGY) 

Silva, Joseph (ENERGY) 

Greenfield 

Confide n tia I/ Soli c i tor-e I ien t Privileged 

I just heard from the OPA that one of Greenfield's secured lenders filed a Proceedings Against the Crown notice 

yesterday. I am trying to track it clown. If so, this is the first step in litigation, although a Statement of Claim must wait at 

least 60 days. 

Carolyn 



From: 
Sent: 
To: 
Cc: 
Subject: 

Calwell, Curolyn (ENERGY) 
December· 23, 2011 7:42AM 

Lindsay, David (ENmGY); Jennings, Rick (ENERGY) 
Silva, Joseph (ENERGY) 
Re: Greenfield 

Understood. Will do. CLOC is tracking down the PACA notice. I should know at least" little more later this morning. 

Carolyn 

-----Original Message----
From: Lindsay, David (ENERGY) 
To: Calwell, Cerolyn (ENERGY); Jennings, Rick (ENERGY) 
Cc: Silva, Joseph (ENERGY) 
Sent: Fri Dec 23 05:33:06 2011 
Subject: Re: Greenfield 

Thanks Carolyn. 

For the purposes of this We 1 our colleagues In Ffnance and the Ontarfo Finance Authority and appropriate folks in the /J..G 
and Cabinet office will want to be kept in the loop. 

! \Vi!! probably have to re-institute the system of periodic conference ca!!s to keep everyone informed. 

It doesn 1t sound !ike this development creates a sense of particular urgency over the Christmas Holiday but in the 
interests of 1no surprlses1 ! guess we need to make sure flnance and cabinet office are in the loop. Once you have a bit 
more understanding of what this is and any implications for our going forward strategy !et me know. 

11m not in the office! but on rny Blackberry. 

Cheers 

David 

--~--Original l\t1essage -~H-~ 

From: Calwell, Cnmlyn (ENEI<GY) 
To: Lindsay, David (ENERGY); Jennings, Rick (ENERGY) 
Cc: Silva, Joseph (ENERGY) 
Sent: Thu Dec 22 18:25:53 2011 
Subject: Greenfield 

Confidentia 1/So ficitor-Ciient Privileged 

I just heard from the OPA that one of Greenfield's secured lenders filed a Proceedings Against the Crown notice 
yesterdoy. I am trying to track it down. If so, thfs is the first step in litigation, although a Staternent of C!aim rnust wait at 
least 60 days, 

Carolyn 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Thanks Carolyn, 

Lindsay, David (ENERGY) 

December 23, 2011 4:44 PM 
Calwell, Carolyn (ENERGY) 

Jennings, Rick (ENERGY): Silva, Joseph (ENERGY): Collins, Jason R. (ENERGY) 

Re: Greenfield 

I appreciate the update. So long as all are in tl;e loop that is about as much as we can do at.this point. 

David 

From: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Collins, Jason R, (ENERGY) 
Sent: Fri Dec 23 16:30:52 2011 
Subject: Greenfield 

Confidential/Solicitor Client Privileged 

Deputy, 

Attached is the Proceedings Against the Crown Act notice, received by MAG yesterday. This puts EIG Management 
Company, LLC in position to issue a Statement of Claim against the Crown any time on or after February 201

h. The 
attached note sets out claims in the PACA notice and also describes in high level terms the OPA's proposal. The PACA 
noUce does not prevent pursuit of this proposaL 

MAG, including CLOG and the ADAG's office, and MOF Legal are fully looped in. There isn't a lot more that we can do at 
this stage without further details of the proposal. I will follow up with Mike Lyle on January 3'' for further details. 

Happy holidays! 

Carolyn 

This communication may be soficltoriciient privileged and contain confldenllal informntion only !nfended ior tile person(s} to whom it is addressed. Any 
dissemination or use of !his information by others than the Intended rcdp!cn!(s} Is prohHJ!tcd. !f you have received this message in error please notify the wri!er 
and perrnanenHy delete H1e message and all aaachrnents. Thank you. 



Jennings, Rick (ENERGY} 

From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
December 23, 2011 4:31 PM 
Lindsay, David (ENERGY) 
Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Collins, Jason R. (ENERGY) 
Greenfield 
0040-000043232- EIG Management Company, LLCPDF; Greenfield South BN.23 12 
2011.2.doc 

Confidential/Solicitor Client Privileged 

Deputy, 

Attached is the Proceedings Against the Crown Act notice, received by MAG yesterday. This puts EIG Management 
Company, LLC in position to issue a Statement of Claim against the Crown any time on or after February 2011

'. The 
attached note sets out claims in the PACA notice and also describes in high level terms the OPA's proposaL The PACA 
notice does not prevent pursuit of this proposaL 

MAG, including CLOC and the ADAG's office, and MOF Legal are fully looped in. There isn't a lot more that we can do at 
this stage without further details of the proposaL I will follow up with Mike Lyle on January 3'' for further details. 

Happy holidays! 

Carolyn 

This communication may be solicitor/client privileged and contain conndentiallnformalion only Intended for the person(s) to whom it !s addressed. Any 
dissemlna!lon or use of this information by others than the Intended redpient(s) is prohibited. If you have rer.eived this message in error please notify !he writer 
and perrnanen!ly delete tfle message and all attachments. Thank you. 



• Greenfield South 
project) 

URI~EI-IT STATUS 

Briefing Note 
Legal Services UI\IISI'on 

Generating Plant in Mississauga (the Greenfield South 

• On December 21, 2011, Management Company, LLC, a secured creditor of 
Greenfield South project, served a notice of claim under the Proceedings Against the 
Crown Act. 

• The Ontario Power Authority is developing a proposal to have Greenfield South 
Power Corporation (Greenfield) seek Companies' Creditors Arrangement Act· 
protection and to have Ontario Power Generation enter into a join! venture to make a 
bid for Greenfield's assets and trade debt and existing supply contracts. 

Notice PnJcE;ed'incls Against the Crown Act 

• On December 21, 2011, EJG Management Company, ("EIG") (representing 
itself and certain note holders involved in the financing of the Greenfield South 
project) served a notice of claim under the Proceedings Against the Crown Act. 

• This notice of claim represents the first procedural step in bringing a law suit against 
the Crown. 

• The notice of claim alleges that, in committing to terminate construction of the 
Greenfield South project, the Crown and its agents, including Premier McGuinty and 
Minister Bentley, have committed the torts of (i) inducing breach of contract and (ii) 
interfering with economic relations/rights to damages of EIG. 

• EIG may serve a statement of claim on the Province any time after February 20, 
2011. 

Negotiations between the OPA Greenfield 

• The OPA and Greenfield have been a!tempting to negotiate an agreement to allow 
development of the Greenfield South Project to cease, to determine the amount of 
Greenfield's sunk costs and to enter into negotiations to develop a gas plant at 
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CONFIDENTIAL/SOLICITOR CLIENT PRIVILEGED 

anolher site. Greenfield's secured creditors, including EIG, are involved in the 
negotiations. 

• On December 14, 2011, the OPA and Greenfield agreed to continue negotiations 
and to continue to suspend obligations under the Amended and Restated Clean 
Energy Supply (ARCES) Contract, including suspension of construction activities 
until January 20, 2012. 

o The OPA agreed to pay·$35,000,000 to Greenfield in recognition of 
Greenfield's sunk costs incurred to date. In addition, the OPA will make 
direct payments to Greenfield's suppliers in the amount of approximately 
$13.14 million on behalf of Greenfield. 

• The OPA has advised ENERGY that EIG has noted Greenfield in default of its credit 
obligations. 

• The OPA is developing a proposal that may assist in resolving negotiations, 
particularly with respect to secured creditors. 

o Greenfield would seek protection under the Companies' Creditors 
Arrangement Act. 

o Ontario Power Generation would enter into a joint venture with an entity 
related to the Greenfield parent company, Eastern Power, to acquire 
Greenfield's assets, trade debt and equipment supply costs. 

o The OPA would assist OPG in financing this entity. The assets would then 
be used by the joint venture to pursue a new gas plant at a different 
location. 

NEXT STEPS 

• The OPA and OPG plan to meet to discuss the OPA's proposal in early January 
2012. 

• Nothing is expected to happen with respect to EIG's notice of claim until at least 
February 20, 2012 

BACKGROUND 

• Originally, the Greenfield South project was to be a 280 MW combined cycle natural 
gas plant in the City of Mississauga on a 4.5 hectare property at 2315 Loreland 
Avenue. 

• The Greenfield South project arose out of a Ministry of Energy Clean Energy Supply 
(CES) procurement process in 2004. 

2 
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CONFIDENTIAL/SOLICITOR CLIENT PRIVILEGED 

o The original contract was executed in April, 2005. 
o The OPA subsequently assumed the contract. It was amended and 

restated in March, 2009 in recognition of process delays and complexities 
experienced by Greenfield. 

o In March 2011, the OPA renegotiated the initial Commercial Operation Date 
(C.O.D.) with Greenfield to Q3 2014. 

• On September 24, 2011, the government announced a commitment to 
construclion at the to relocate the plant. 

• On November 21, 2011, Minister of Energy Chris Bentley issued a statement !hat 
the OPA had advised that Greenfield had agreed to stop construction immediately 
and that both the OPA and Greenfield were negotiating to relocate the plant. 

Dale: 

Prepared by: 

Approved by: 

December 23, 2011 

James P.H. Rehob 
Senior Counsel 
5-6676 

Carolyn Calwell, Deputy Director 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 
2-5409 
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1\:EMAN E 

Slikemon Elliott U.P f'lnrrls!l"!rs F'i So!ici!Ors 

5300 Com1nurcc: Court West. 180 Bily Stn!el, Toronto, Canada MGL 180 
!'cl: (tl1G} emJ.!J~iOO Fnx: (,\16) Oti"l,OBGfi W\N'>".'"c;tikcmom.com 

Peter F.C. Howard 
Direct: (416) 869-56!3 

';: ' 11·. (ii:(,IY) 

E-mai!: phownrd@stikcman.com 

BY COURIER 

Crown Law Office- CivH 
Minis!!'J of the Attorney Cenew! 
720 Bay Slrcct, 8th Floor 
Toronto, ON 
M7A 259 

Dear Sirs/ Mt=:sdan1es: 

December 20, 2011 
File No.: 131814:1001 

Re: Notice Pursuant- to section 7(1) of the Proceedings Against tile 
Crown Act, R.S.O. 1990, c. l'. 27 

I am enclosing a Nolice of Claim on behalf of EIG lvfnnagement Cmnpany, 
LLC which is served in accordance vvith the Proceedings Against t!rr Crowll Act. 

Peter F.C. fiovvan1 

/jh 
encL 

rono!'no 

V,\NCOUV[fi 

HEWYOHr: 

LOUDON 

~WON(-'{ 



NOTICE OF CLAIM 

TO: The Crown Law Office (Civil Law), Ministry of the Attorney General, 
Toronto, Ontmio 

RE: Notice pursuant to section 7(1) of the Proceedings Agni11sl liw Crow11 Act, R.S.O. 
1990, c. P.27. 

TAKE NOTICE that EIG Mnnagcmcnt Company, LLC for itself and as agent 
for the note holders (the "Note Holders") under the Note Purchase Agreement 
identified below (the "Claimant") intends to commence il claim agilinst Her Miljcsty 
the Queen in Right of Ontill'io (the "Crown"), and possibly others, for damages and 
losses vvhich Clain1ant has suffered as a result of the actions of «gents cmd serva.nts 
of the Crown for causes of action including in: 

(i) inducing Greenfield South Holdco Corp. and related entities 
(collectively "Greenfield") to breach the terms of " note 
purchase agreement dated May 26, 2011 (the "Note Purchase 
Agreement") with Claimant and related contracts; 

(ii) inducing the Ontario Power Authority (the "OPA") to repudiate 
the Amended and Restated Clean Energy Supply (ARCES) 
Contract dated April 12, 2005 and amended and restated as of 
March 16, 2009 (the" ARCES Contract") with Greenfield, which, 
in turn, caused Greenfield to breach its agreements with 
Cla in1a nt; 

(iii) interfering with Claimant's economic rights and/or relations 
with Greenfield as set out in the Note Purchase Agreement and 
related documents; and 

(iv) interfering in Claimant's economic relations with Greenfield by 
causing the OPA to repudiate the ARCES Contract, which in 
turn caused harm to Cloimant. 

I. MATERIAL BACKGROUND FACTS 

]. On or about April12, 2004, the OPA and Greenfield executed a Clean Energy 
Supply Contract for Greenfidd to develop and operate the Greenfield South 
Generation Station which agreement was subsequently. amended by the 
ARCES Contract. It was agreed that the power fJcility to be constructed 
would be built in Mississauga on Loreland Avenue. 

5910J()J d 
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2. Under the ARCES Contract, Greenfield had the right to obtain secured 
lending fron1 third parties. The secured party was given certain rights under 
the ARCES Contract and would as well be subject to certain obligations 
thereunder. 

3. On May 26, 2011, Greenfield entered into the Note Purchase Agreement with 
Claimant, acting as administrative agent for the Note Holders. Under the 
tenns of ih8t ngrcemcnt1 the Note 1-Iolders issued irrevocable finnncing 
commitments to Greenfield to £inance the ownership, development, 
engineering, construction, testing~ operation anci rnnintenance of the Project. 

4. i\lso on May 26, 2011, Greenfield, Claimant and the OPA entered into a 
secured lcncln consent and acknowledgement agreement (the "Seemed 
Lender Consent Contractu) under which the OPA acknowledged that/ 
amongst other things, Claimant constituted, and therefore is entitled to the 
benefits of, the Secured Lender under the Al\CES Contract. 

5. On September 24, 2011, Liberal Leader and Ontario Premier Dalton McCuinty 
announced that the Ontario Governrnent was pern1anent"ly halting 
construction of the Greenfield South Generation Power Station. 

6. On November 14, 201'1, the OPA wrote to Greenfield effectively repudiating 
the ARCES Contmct on the instructions of the Crown. 

7. Subsequently, on November 18, 2011, the OPA and Greenfield agreed to il 

suspension of obligations under the ARCES Contract for a period until the 
end of the day on November 25,2011 end neither party hns performed under 
the ARCES Contract since November 18, 2011. 

ll. CLAIMS AGAINST THE CRO\AJN 

8. Claimant states that Premier Dalton McGuinty, Minister of Energy Chris 
Bentley and any individual within the Ontario Government who participated 
in, or agreed vvith, the decision to cause the end of construction of the 
Greenfield South Generation Station, nre or tvcrc Ggents of the Crovvn. 

9, In con1n1itting to lenninale conslruction of lhe Greenfield South Gencrctlion 
Station, the Crown and its agents committed at lcasl the torts of inducing 
breach of contract nnd interference with cconcnnic relations/ rights to the 
dantage and detri1nent of Clairnant. 

10. /\sa result of the commission of these torts by its agents, for which the Crown 
is liable, Cininwnt and the Note 1-Iolders have suffered d£Jntagcs. Clalnwnt, 



- 3-

on behalf of itself and the Note Holders, therefore gives notice of its claim 
against the Crown for dan1ages suffered as n result of this conduct. 

11. This Notice is made pursuant lo the requirements contained in section 7(1) of 
the l'roceedi11gs Agni11st the Crow11 Act. 

12. For further information pertaining to the within Notice of Claim, please 
contact solicitors for Claimant as below provided. 

5')lfl_\(l),·j 

DATED at Toronto on Wednesday, December 21,2011 

Stikeman Elliott LLP 
199 Bay Street, Suite 5300 
Commerce Court West 
Toronto, Ontario 
M5L 1!39 

Peter F. C. Howard 
Tel: (416) 869-5613 
Pax: (416) 947-0866 

Counsel for Claimant, EJG !vl<magement 
Company, LLC and the Note Holders 



(ENERGY) 

Frorn; 

Sent: 
To: 

Perun, Halyna N. (eNERGY) 
Friday, October 07, 2011 4:05 PM 

Rehab, James (ENERGY) 
Cc: 

Privileqed and Confidential 

Carolyn (ENERGY) 
mrssrssauga 

Tile Deputy has just relayed the following to me. The Premier called the SOC an hour ago- what he has asl<ed is for 
options on the Mississauga Gas Plant He has asked for staff to be creative: policy and legal options, 

Legal- ideas: how to stop the 
accomplish 

of the plant: termination of contract; changing tl1e set bacl< rules; legislation to 

We've been asked to develop options for Tuesday afternoon or Wed, morning. Riel< Jennings will be contact Kevin 
French at MOE, The Deputy has contact Colin Anderson and I have put in a call to Mike Lyle, 

SOC has asked the Premier to caution political staff not to tall< about options, make promises etc 

I've advised the Deputy that I will likely need to engage CLOG on some of this and also MOE leqal, He's fine with that 

James- we've now spoken- so thanks for tal<ing a crack at ideas- much appreciated. 

Thank 

Jfa{yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-'1781 
BB: (416) 67'1-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed, Any dissemination or use of this information by others than the intended recipient(s) is 

If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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James (ENERGY) 
1 5:02 

To: Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 

Cancelling Green South Gas Plant I Preliminary Advice on v!Juvu> 
Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 7, 2011 

J:age 1 or L 

Issnes 

Good day, Halyna. You asked me to provide you with a list of considerations (options and issues) which could be 
considered in relation to the cancellation of the Greenfield South power plant, presently being constructed in 
Mississauga. Here are my views in tl1is regard: 

References to commercial contract payments, damages and other funds will usua11y 
rate-base. Hence, tl1ere will be rate-payer impacts. 

cost-recovered from the 

e OPTION 1 Since the OPA is the counterparty to the original 2005 contract (which arose out of the Ministry 
passing it the initiative to procure clean energy supply), direct the OPA to take all necessary legal and 
commercial steps to cancel the contract, including but not limited to: 

o Directing the OPA to renegotiate the contract with a view to settlement, relocation or temporary 
(indefinite) suspension (would involve compensatory payments on a commercial basis likely plus 
premium for inconvenience, compensation for the cancellation/suspension of supplier contracts etc.) 

o Termination on Notice (iftiming permits) 
oo Include notification of immediate stopping the fiow of funds (recognizing that this will give rise 

to cascading liability claims from the proponent and all related suppliers against OPA re. the 
pmject) 

o Attempting to trigger force majuere provisions. 
o (Attempting to recharacterize the entire transaction from a gas-plant to something more 

environmentally innocuous such as biofuels if that would be any more acceptable to the community) 
Risk: Government and OPA would face commercial claims from the developer and any suppliers involved in the 
construction of the project, including gas companies constructing the gas line and supplying natural gas to the 
project- Union and Enbridge are large, powerful, well-connected entities and this should form part of the 
considerations. Note: in contrast with Option 2 below, that having the OPA cancel the contract keeps the liability 
with the OPA as the primary target, although the Crown would likely be added to any suit brought by the 
developer going forward. Proponent will explore whether Government has breached the discriminatory action 
(Government/Legislature changing law causing commercial harm) clause under the contract. (You noted that the 
contract itself may provide for the overarching liability limitation capping liability at the total of sunk costs. I 
wonder whether this includes ongoing supplier contracts, etc.) 

• OPTION 2: Government could (together with OPA) arrange settlement discussions with the developer, 
(directing either explicitly or implicitly the OPA to engage and participate with Government in these 
settlement discussion)- OPTION 2A could even consider having OPA re-assign the contract bacl< over to 
the Crown (a commercial step) and allow Government all and immediate authority to negotiate directly with 
tl1e developer. 

o Government can then directly participate and control the negotiation process and make all major 
decisions independent of the OPA (avoiding OPA internal decision/approval processes, such as 
Board of Director approvals, which could slow timing) 

Risk: Government would be the sole (primary) location for all contract damages suits of developer and 
suppliers. 

lniunctlon: While quite weal<, the Government could consider bringing an Application for 
(ex parte) if it can prove that t11ere is a serious issue to be tried by the court, that irreparable 

harm will ensue if the relief sought (the immediate stopping of construction) is not granted, and that the 
balance of conveniences favours the court granting the injunction (issuing a declaratory order ordering the 
construction to cease). I believe that this would likely have to proceed as part of a wider action (e.g. the 
Court may wish to see that the matter was part of a claim and not a stand-alone issue for it to resolve), but 
this would have to be confirmed with CLOG. 

tlled/C:\Users\RehobJa\AppData\Local\Microsoft\Windows\Temporary Intemet Files\Con... 5/29/2012 



Page 2 of2 

• OPTION 4: OIC and Directive to OEB which could explore adding additional license conditions to the 
licensee's (Developer's) license that required it to meet, or prove to the OEB that will be in a position to 
meet, any new environmental requirements provided for the Ministry of Environment or Ministry of Natural 
Resources, assuming that MOE imposes new requirements as part of its ongoing review being conducted 
since July, 2011. (Weak legislative basis since OEB does not have a primary role in environmental review 
and OEB has already granted leave to construct.) 

I wish to acknowledge the kind assistance of Jennifer, who assisted me in brainstorming and locating documents 
-thank you. 

Kindly, 
James 

James P.H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 
Til is communication may be solicitor/client privileged and contain confidential information only intended for the 
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended 
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently 
delete the message and all attachments. Thank you. 
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(ENERGY) 

Frorn: 

Sent: 
To: 

Attachments: 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 

Rehob, James (ENERGY) 
October 07, 2011 5:24 PM 

Rehab, James (ENERGY) 

Commercial 

The OPA and Res III Contracts.doc; Cancelling Green South Gas Plant Preliminary Advice 
on Options and Issues.htm; Contract T Hmination Presentation (LSD Portal).ppt; 
mississauga plant.htm 

777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 4'16-325-'1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thimk you. 
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Ministry of the 
Attorney General 

Ministere du 
Procureur g{m6ra! 

2 

Crown Law Office 
Civil law 

Bureau des avocats 

de Ia Couronne Droit civil ntario 
720 Bay Street 
8th Floor 

720 rue Bay 
ge etage 

Toronto ON M5G 2!<1 Toronto ON M5G 21<1 

Tel/Tel: 14161326-4140 
Fax/Ti\lec.: 14161 326-4'18'1 Please refer to File 

S.V.P. se reterer au dossier 
No. 

Wilson 
Assistant Deputy Attorney General 
Legal Services 

rr~"'n Law Office 

1-\li\)Util 5, 

and Res Ill Contracts 

We are responding to your urgent request for a legal opinion on the possible liahilitv of 
Ontario Power Authority (the "OPA") and the Crown in the event that a proposed 

regulation regarding noise setbacks is made. The proposed 
would impose noise set back requirements for the construction of 

OPA has entered into contracts for the development of such facilities with energy 
suppliers (the "Suppliers") and there is a concern that the proposed regulation, if made, 
would increase the Suppliers' costs under those contracts, or decrease 
revenues. 

Are the OPA or the Crown subject to 
increased costs or loss of revenue if 

duty to reimburse 
proposed regulation is made? 

for any 
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X If the noise setback regulation is passed, there is a high risk that the OPA will be 
to compensate the Suppliers for any increases in costs and loss of revenue they suffer 
as a result of the change in the law under the Discriminatory Action clause in Article 13 
of the contract. This provision specifically addresses the payment of compensation 
where a project is affected because of a new regulation and appears to contemplate 

precise circumstances at issue in the present matter. 

X However, if a Supplier cancels a project as a result of the regulation, this raises 
special issues. It is less certain that Article 13 may apply where a project is cancelled. 
Instead, OPA may be able to establish that the change in law that forced the 
cancellation of the project constitutes a force majeur in accordance with Article i 1 of 

contract. Under this provision, a Supplier is relieved of the obligation to pe1iorm 
the contract where an action or event beyond its control prevents performance of 
contract. If this provision applied, there is only a limited right 
However, because the Discriminatory Action clause in Article 13 specifically addresses 
changes in the law, there is at least a moderate risk that it would be found to be 
applicable, even in the case of the cancellation; this would result in the OPA being 

the substantial compensation contemplated 

X The Crown is not a party to the contact and, accordingly, would not be subject to any 
legal liability for its breach or under its terms, including the Disc1·iminatory Action 
clause in Article 13. We are also of the view that no cause of action in tort could be 
asserted against the Crown. Further, s. 25.32(5) of the Electricity Act provides 

statutory immunity from legal liability in these circumstances. 

X The OPA is a non-profit 
1998, s.o. 1998, c. 15, 
by the Minister of 

corporation established under the Electricity Act, 
directors of the Board of !he OPA are appointed 

and Infrastructure (the "Minister"). 

X Section 25.3 Electricity Act stipulates the OPA is an agent Crown. 

its statutory objects the OPA may engage in activities to ensure adequate, 
reliable and secure electricity supply and resources in Ontario. Further, under s. 
25.2(5)(b) of the Electricity Act the OPA can enter into contracts relating to 

lromcnr of plortrir_it\, 

Under s. 25.32(4) the Minister of Energy may direct the OPA to assume 
for exercising the Crown's responsibilities relating to, among other things, the 

Jrement of electricity supply. S. 25.32(5) requires the OPA to assume 
responsibility in accordance with any direction and, further, expressly releases the 
Crown "from any and all liabilities and obligations with respect to the matters for which 

OPA has assumed 
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X Pursuant to this authority, in a letter dated August 27, 2007, the Minister directed 
to assume responsibility as of the date of the letter "for the acquisition of up to 

2,000 MW of new renewable electricity supply from projects that are greater than 10 
in size". The letter recognized that, as a consequence of this direction, the OPA 

enter into contracts with suppliers to implement the I niH 

OPA issued an RFP in connection with the initiative in August 2008 and a contract 
suppliers in January 2009 (the "contract"). The contract requires 

the six Suppliers to design and build wind power generation facilities. The contract 
contains a "Discriminatory Action" clause that provides that the OPA will reimburse a 
Supplier for additional costs or lost revenue in the event of a statutory or regulatory 
change that results in such costs or loss of revenue. The Crown is not a patiy to the 
contract, although it contains special provisions regarding the Crown's responsibility 

· ~h~"~~~n~> consultation. 

2009, the Ministry of the Environment posted information about a proposed 
Renewable Energy Approval regulation which would establish a new noise setback 
requirement of 550 meters. The setback refers to the distance in meters separating a 

the base of the closest wind turbine. 

X The OPA has provided information to the government about the possible effect of the 
proposed regulation on the contract. In particular, in a letter dated July 29, 2009 to the 

inister of Energy and Infrastructure, the OPA advised that the proposed setback 
requirement would significantly impact the wind projects being developed under the 
contract. All of the projects have been designed to meet the environment requirements 
in place at the time the contract was executed. The letter states that most of the 
projects are in an advanced state of obtaining the necessary permits and approvals to 
pmceed with construction, although the impact of the setback on the projects will vary. 

letter notes that there may be significant reductions in project sizes and 
construction delays. There is a possibility that one project would get cancelled 

the letter notes that "Significant cost increases are expected as 
projects may have to be redesigned and reductions in overall project size 
losses of economies in scale". It states that the total costs could amount 
as $100 million. We note that we do not have any other information about 

regulation on the contract, including possible costs to the Suppliers. 

as much 
effect of 

X We understand that one 
"Discriminatory Action" clause in 

has written to the OPA that it will formally invoke 
event that the proposed setback reaulation is 
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X Any 
any infnrrn~fin 

contract. We have not been provided 
representations or conduct on the part of the OPA that 

give rise to a cause of action in tort. 

Oi~c;rimin::ltnnF AC:ti<Dil 

source of any liability under the contract is the "Discriminatory 
clause, which expressly provides for compensation in the event of changes to the law. 
One of the Suppliers has already indicated that it will invoke this clause in the event 

the proposed regulations are made. This clause, which is found in article 13, 
states: 

A 

(a) (i) 

(i) 

shall occur if: 

Legislative Assembly of Ontario causes to come into force any 
that was introduced as a government bill in the Legislative 

Assembly of Ontario or causes to come into force or makes any 
order-in-council or regulation first having legal effect on or after the 
date of the submission of the Proposal; or 

tile Legislative Assembly of Ontario directly or indirectly amends this 
Agreement without the agreement of the Supplier; 

effect of the action referred to in Section 13.1 (a): 

is borne principally by the Supplier; or 

(ii) is borne principally by the Supplier and one or more Other Suppliers 
who have a RES Contract or another bilateral arrangement with 
Buyer similar in nature to t11is Agreement; 

(c) such action increases the costs that the Supplier would reasonably be 
expected to incur under this Agreement in the generation and delivery of 
the Contract Energy and/or Environmental Attributes or adversely affects 
the revenues of the Supplier from the Contract Facility, except where such 

is in response to any act or omission on the part of the Supplier 
cvmt'''"'' to Laws and Regulations (other than an 

virtue of such action) or such action is permitted under 
this Agreement Despite the preceding sentence, none of the following 
be a Discriminatory 

Regulations of general application, including an increase 
Taxes of general application, or any action of the Government 

Ontario pursuant thereto; .... 
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X Clearly, under this clause, the making of a regulation could give rise to a 
discriminatory action if the effect of the regulation was borne principally by the 

and either increases the costs that the Suppliers would incur under the 
contract or would adversely affect the revenues under the contract. Accordingly, on 

facts provided by the OPA concerning the impact the proposed 
would have on the Suppliers, if the regulation is in fact made, this would 

constitute discriminatory action under the clause. The effect of the change in the law 
would be borne principally by the Suppliers and would increase their costs and could, 

least in some cases, affect their revenues. 

X We s. 13.1 (a)(i) defines a discriminatory action as occurring if "Legislative 
Ontario ... causes to come into force or makes any order in council or 

regulation". Clearly, the Legislative Assembly does not itself make regulations and 
not have made the regulation at issue here. Instead, if made, will be promulgated by 

Lieutenant Governor in Council pursuant to a statute. 

X It could be argued, therefore, that the regulation would not fall within the scope of this 
However, we have serious doubt about whether an arbitrator or a 

would give effect to this argument. While technically correct, the intent of 
is clear and, accordingly, we doubt that a court or tribunal would allow this 
purpose to be defeated by what amounts to a misdescription of a the legislative 
process. 

x Section 13.2 addresses the consequences of discriminato1y action. It provides that 
the supplier shall have the right to obtain from the OPA the amount of the cost 
increase and any loss revenues attributable to the regulation. The provision provides 
a process, including notice requirements, for invoking article 13. Finally, if the process 
is invoked, any disputes "shall" be resolved by binding arbitration in accordance 
the arbitration orovisions in the mntr<>r 

Laws 

X Article 13 provides some exceptions to the type of legislation that may constitute a 
action; the only exception that is possibly relevant in the 

circumstances in s. 13.1 (i), which stipulates that "Laws and Regulations of general 
"""tirm" cannot give rise to a discriminatory action. 

The contract does not define a law or regulation of general application. However, 
courts have considered what constitutes a law of general application for the purposes 
of the Indian Act. The Supreme Court of Canada in R. v. Kruger, [1978]1 S.C.R. 104, 

110. stated the following test for provincial laws of general application: 

ind1c1a by which to discern whether or not a provincial enactment 
mmAral application. It is necessary to look first to the territorial reach 

Act does not extend uniformly throughout the territory, 
is at an end and the question is answered in the negative. If the law does 

extend uniformly throughout the jurisdiction the intention and effects of 
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ctment need to be considered. The law must not be "in relation to" one class 
of citiz:en:s in object and purpose. But tile fact that a law may have graver 
consequence to one person than to another does not, on that account 
make the law other than one of general application. There are few laws 
have a uniform impact. The line is crossed, however, when an enactment, though 

nthPr matter, by its effect, impairs the status or capacity of a 

While the courts have refined 
the test remains a useful 

Indian Act issues, 
in the contract. 

Clearly, the regulation at issue applies throughout Ontario and is 
or their projects. Indeed, it applies to anyone in Ontario 

power facility. Thus, there is basis for arguing 
law of general application and, accordingly, would not 

13. 

X However, there is a strong argument that the regulation in question 
general application. Under the test itself, a law of general 
relation to' one class of citizens". In the present circumstances, 

n:otnrv action 

question, while not limited to the Suppliers projects, is aimed at wind power producers 
might be said to apply to one class of citizens and thus not be a law of 

As well, it could be argued on contract interpretation principles 
wind power producers is precisely the kind of law to which 

discriminatory action clause was intended to apply; indeed, if such a law did 
scope of the Article, the Article would be effectively limited to legislation specifically 

directed to the six Suppliers. If such a narrow scope were intended, it is likely that 
contract would be worded differently. Finally, the contract provides, as an example of 

general application, changes to tax laws. This example supports an 
laws of general application are intended to be matters of a broad 

affect the population generally rather than being limited to a class only such 
oower producers. 

X Accordingly, in our view, there is a significant 
that the regulatory provision in question is 
application and that the discriminatory »dirm 

It is an accepted p1·inciple of law that the exercise of the Crown's legislative or 
powers cannot be fettered by contract. Accordingly, a contractual provision 

cwnn:Jssly seeks to prohibit the exercise of these powers by a public authority is 
unenforceable. See, for example, The King v. Dominion of Canada Postage 

Stamp Vending Company, [1930] S.C.R. 500; Reference re: Canada AssistanceP!an 
(B.C.), (1991), 83 D.L.R. (4th) 297 (SCC). It is quite clear therefore that a 

expressly and directly constrains the discretion of the Cmwn is 





unenforceable and 
damages. 
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breach of such a provision by the does not give rise to 

X The Supreme Court of Canada in Pacific National Investments v. Victoria (City), [2000] 
2 S.C.R. 919 ("Pacific') extended the fettering rule to cover contractual provisions that 
indi1·ectly fetter the legislative powers of a municipality. A direct fetter is a 
that expressly prohibits the government from exercising its discretion. An indirect 
is a contractual provision that requires the government to pay compensation if it 
exercises its discretion and thus, indirectly, inhibits the exercise of that discretion. 

X In Pacific, a municipality agreed in a contract with a developer not to change 
zoning of a particular property. A subsequent municipal council did, in fact, change 

zoning and the developed sued for breach of contract. The Court concluded that 
municipality could not legally directly fetter its legislative discretion. 

developer argued that there was an implied provision in the contract that if the 
micipality changed the zoning it would compensate the developer. The Court also 

rejected this argument and held that a promise to pay compensation for exercising its 
legislative discretion to change the zoning was equally unenforceable. The Court held 
that a distinction between direct and indirect fettering was without leoal basis 
inconsistent with "the principles that undergird this area of the law." 

X Pacific was a municipal law case and there are few subsequent cases that have 
considered whether it applies equally to provincial contracts. However, recently, 
Ontario Superior Collli accepted that it applied to a contract 

rnmont and that a court would not enforce a contractual 
government to pay compensation for changes to 

Ontario Ltd v. Ontario, [2007] O.J. No. 2249. This approach is also supported by 
obiter comments in Club Pro Adult Entertainment Inc. v. Ontario, [2006] O.J. No. 5027, 

of this point by the Ontario Court of Appeal [2008] O.J. No. 777. 
However, the law on this issue is still developing and, in other jurisdictions, courts 
have held that Pacific applies only in the municipal context: see, for example, 
Anglehart v. Canada, [2008] A.C.F. No. 1792 

X In the present case, even if the approach in Pacific applies to provincial 
is not a party to the contract and, accordingly, the contract does not purport to 

rl;rar-tl" or indirectly fetter the Crown's discretion to legislate. Indeed, since the OPA 
legislate, the rational underlying the decision in Pacific would appear 

not to apply. However, it might be argued that, even though the OPA is not part of 
government and is not even a Crown agent, it has sufficient links to the Crown that the 
Crown might be indirectly fettered in carrying out its legislative responsibilities if the 
OPA were required to pay compensation as a result of a change in the law. 

carries out certain responsibilities of the Crown and can receive 
loans from the Crown. However, in our view, there is a significant risk that this 

not be accepted by a co uti or tribunal since a court is unlikely 
a body, such as the OPA, that does not have any legislative 
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Accordingly, there is a high risk that, if the proposed regulation is made, it vvuu1u 
constitute discriminatory action under Article 13 of the contract and the OPA would be 

compensation the Suppliers for additional costs and any loss of revenue 
to the new noise setback requirements in 

X As noted above, it is possible that one of the Suppliers may cancel 
regulation is passed on the basis that the project would no longer 

of a project gives rise to special considerations. 

project if the 
viable. The 

X It is possible that a Supplier who cancels a project as a result of the change in law 
would seek to rely on the Discriminatory Action clause in Article 1 It is not entirely 

however, that this provision would apply to a cancellation. On its face, 
provision does not address cancellations and, indeed, some of its language 
interpreted to contemplate that the Supplier continues to perform its obligations under 
the contract. If the Article were intended to provide for damages, including expectation 
damages (lost revenue), upon the termination of the contract, it would be expected 

circumstance would be specifically addressed in the contract. This 
is strengthened by the fact that there are other sections of the contract that expressly 
address termination of the contract. In particular, the force majeur clause (Article 11 ), 
discussed below, arguably contemplates the cancellation of a project as a result of 
changes to 

X On the other hand, Article 13 clearly addresses impacts on projects as a result of 
1·egulatory changes and therefore it can be argued that it should also apply where the 
effect of the regulatory change compels the Supplier to cancel the contract. There is 
nothing in the language of Article 13 that expressly excludes this approach and the 

circumstances fall within the subject matter of the provision supports 

As we noted above, there is an argument that the force majeur provision of 
ntract in Article 11 may in fact be the applicable contract provision where a Supplier 

cancels the contract due to a change in the law. Article 11 provides that where a force 
occurs a party is released from its duty to perform its contractual obligations 

and is not liable to the other party for damages, although it has a duty to attempt to 
remedy the situation (s. 11.1 (c)). Under s. 11.1 (h), either party may terminate the 
agreement if the force majeur is not remedied within 24 months "without any costs or 
payments of any kind to either Party". However, s. 11.1 (e) provides that parties 
make payments due to the other party before the force majeur and any payments that 
otherwise become due durino the period the force majeur continues r, •n+il te>rmin,tinn \ 

X Further, the compensation scheme under Article 11 is separate 
compensation scheme under Article 13. As we have noted, under Article 11 the right 

compensation where a cancellation of a contract occurs as result of a force majeur 
is very limited. Further, since Article 11 addresses the compensation payable in 
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event of a force majeur, if Article 11 applies to a cancellation of a rnni•·"f'l 

compensation under Article '!3 would not be payable. 

Although the force majeur provision does not address the effect of changes to the law 
as clearly or specifically as Article 13, there is an argument that the definition of force 
majeur is nonetheless broad enough to encompass them. Section 11 .3 defines force 

as "any act, event, cause or condition that prevents a pa1iy from performing its 
obligations ... that is beyond the affected Party's reasonable control". In addition to this 
general definition, section 11.3 goes on to provide some specific examples of actions 
or events that may give rise to a force majeur, including one that may be applicable in 
the present circumstances. Clause (h) states that "any inability to obtain ... a permit or 
approval" from a government authority constitutes a force 

X Accordingly, it can be argued that if a Supplier must cancel a project because or a 
change in the law, the change in law constitutes a force majeur either 
general definition of force majeu1· or possibly under clause (h) because the Supplier 
could not obtain a permit under the new regulation. This approach would significantly 

the OPA's liability if a project had to be cancelled as a result of a new 

X In our view, the force majeur clause in Article '11 seems designed to address situations 

X 

where a party must cancel a contract because it cannot be performed; a force majeur 
could include changes to the law. Further, Article 11 expressly permits a party to 

a contract. Thus, the OPA may be able to rely on this provision, and its 
compensation, in the event a contract is cancelled. However, although 

Article 13 does not address the cancellation of the contract, it is specifically designed 
with the effect on projects of changes to the law. Accordingly, there is at least 

a moderate risk that a court or arbitrator would find the discriminatory action clause in 
Article 13, with its significant right to compensation, applies even in the case of a 
cancellation of a project 

where the facts permit, the force 
invoked by either party. Therefore, a supplier who wishes to 

contract might attempt to rely on the force majeur clause to do so. Although the 
pplier's compensation would be very limited, it would permit the supplier to end all of 

its obligations under the contract. However, as we noted above, a party seeking to rely 
on the force majeur clause has a duty to first make all reasonable effoJis to remedy 
the situation. Accordingly, if a supplier attempts to rely on the force majeur clause to 
end its obligations under the contract because of the change in law, it would only be 
able to do so, where as a result of the force majeur it simply is unable to perform its 

a Contract at law 

a force majeur clause, it is possible that a supplier who 
mntr;:,r.t may seek to rely on the 





common of 

II 

some ways, thiS doctrine is 
be relived of its obligations under a contract 

both parties and provides a right to only limitPrl 

X A court may find a contract to be frustrated if a 
no provision in the contract and in which 

a thing radically different from that which was undertaken in the 
Naylor Group Inc. v. Ellis-Don Construction Ltd. (2001), 204 D.L.R. (4th) 513 at 531 
(S.C. C.). In Petrogas Processing Ltd. v. Westcoast Transmission Co. (1988) 59 Alta 

118 at 136 (Q.B.); affirmed without considering issue of f1·ustration (1989), 58 
156 (CA), the Court stated: 

The courts have recognized a variety of circumstances arising after the making 
of a contract as frustrating events. These include subsequent changes in the 

or the legal framework within which the contractual obligations were to be 
pe1formed, rendering performance something quite different from what was 
originally contemplated. 

X The Court held that leaislation fixina the price at which natural gas was sold resulted 
natural gas which had been entered into prior 

Court found that the provisions of the contract 
were material provisions and that the contract was frustrated because 

ulation made performance of a fundamental term of the Contract illegal" (at 
137). The Court also found that the introduction of price regulation destroyed the 

commercial basis of the contract resulting in frustration of the contract because 
would have been "a fundamentally different thing than what the parties 

agreed upon." (at pp. 139-40). 

If a contract is frustrated then the Frustrated Contracts Act, R.S.O. 1990, c. F.34, sets 
out tile liabilities that either party may face. Where a contract is frustrated, the amount 
of compensation is very limited. A party may face liability in relation to amounts 
already paid or payable under the contract and may also be compensated 
expenses incurred and benefits already provided under the contract, but otherwise 
loss of revenue under the contract would not be recoverable. 

X Thus, a supplier who wishes to cancel a contract because a change in the law renders 
the performance of the contract impossible, may seek to rely upon the common law 
doctrine of frustration, but only if it can demonstrate that the force majeur clause of the 
contract does not apply. 

X It is axiomatic that to 
contract. The Crown is 

liable under a contract a person must be a 
a party to the contract, and, accordingly, it cannot be held 
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any of its terms, including the Discriminato'ry 
Action clause in Article 13. Indeed, Article '13 specifically provides that any liability 

that provision is imposed on the "Buyer" which is defined in the contract as the 
OPA, even though changes to the law would be made not by the OPA but by the 
Legislature or the Crown. In contrast, the OPA has the legal authority to enter 
rrmtract and is a sueable entity. Further, the Electricity Act provides that the OPA is 

a crown agent and, accordingly, there is no issue of the Crown being liable for 
actions of its agent. 

it is our view, that the OPA rather 
compensation payable to 

liable under 
to a change in 

We have not been provided with any information about representations or conduct by 
the Crown or its officials that would give rise to tort liability. The only possible basis 

whirh it might be argued that the Crown may have liability in tort would therefore 
Crown enacted a new regulation which chanoed the law. 

X It is well-established that no cause of action lies in tort against the government for 
enacting legislation. For example, in AO. Farms Inc. v. Canada, [2000] F.C.J. No. 
1771 the plaintiffs sued the federal government for negligently enacting certain 
regulations. The plaintiffs had relied upon the regulations being valid when they 
entered into certain contractual arrangements. Subsequently, 
regulations were challenged, and ultimately the government revoKed 

revocation of the regulations made the contracts more 
perform and the plaintiffs sued the government in tort. The Court found that the 
government was not liable in tort as "legislative decisions are not actionable". The 

stated that "the relationship between the government and ooverned is not one of 
12 the Court stated 

A public authority must be free to make its choices with an eye only to their 
political consequences, not to the possibility of being sued for 
damages ... Government, when it legislates, even wrongly, 
stupidly or misguidedly is not liable in damages. 

Ontario Court of Appeal recently adopted the approach of A. 0. Farms in Attis v. 
Canada (Minister of Health), f2008] O.J. No. 3766 at para. 65. 

X Furthermore, the damage that may result to the suppliers if the regulation is 
would be purely economic. There are only limited circumstances in which tort claims 
for pure economic loss may be asserted. The Supreme Court of Canada recently 
reviewed the ability to recover pure economic loss in Design Services Ltd. v. Canada, 
[2008]1 S.C.R. 737. The Court held, at para. 31, that there are five recognized 
categories of negligence where economic loss may be claimed. These categories 
were first identified by Professor Feldthusen and are: 

r 
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i. The independent liability of statutory authorities; 
Negligent Misrepresentation; 

3. Negligent performance of a services; 
4. Negligent supply of shoddy goods or structures; 

Relational economic loss. 

X In our view, economic loss arising from changes in the law do not fall within any 
these categories. In particular, we note that the first category involves regulatory 
negligence: see Feldthusen, "Economic Loss in the Supreme court of Canada: 
Yesterday and Tomorrow" (1991), 17 Canadian Business Law Joumal356. The 
category of relational economic loss also cannot apply since, as the Supr·eme Court 

, this category applies only where a third party suffers economic loss flowing 
from physical damage tO a person or nmnArf\1 

case the Court also noted that a new duty of care for pure economic loss 
in theory be recognized provided that the requirements of the well .. known Ann/Cooper 
test for negligence were met. The issue in this was whether an owner in a 
process owes a duty of care in tort to subcontractors. On the facts of the case before 
it, the Court refused to recognize a new duty of care and found that there was no 

in fact warned against the creation of new tort liabilitv in a contr·actual 
J. stated at para. 56: 

In my view, the observation of Professor Lewis N. Klar ... that the ordering 
commercial relationships is usually in the bailiwick of the law of contract- is 
particularly apt in this type of case. To conclude that an action in tort is 

commercial pariies have deliberately arranged t11eir affairs in 
contract would be to allow for an unjustifiable encroachment of tort law into the 

of contract. 

X In lioht of this approach, we think it is very unlikely that a court 
economic loss in the present situation, particularly in 

traditional approach which the courts take to the Crown's 
changes to law. 

X Finallv, the Crown also has the benefit of a statutory immunity in the present 
As we noted above, the OPA entered into the contract with the six 

as a result of a direction from the Minister under s. 25.32 of the Electricity 
Act. Section 25.32(5) provides that where such a direction is made the Cmwn, and 
any Crown agency, "are released from any and all liabilities and obligations 

for 

respect to the matters for which the OPA has assumed responsibility". This provision 
should provide additional protection to the Crown for any legal liability arisino under 
the contract with the Suppliers. 
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X The Constitutional Law Branch ("CLB") advises that there is a low risk of a successful 
constitutional challenge being brought against the Crown in these circumstances. 

cases, the Supreme Court and lower courts have repeatedly held 
;narter does not protect economic or contractual/corporate/commercial 

a most recent restatement of tl1is principle, reference may be had 
the Superior Court of Justice in Clitheroe v. Hydro One Inc., 2009 

33029. 

X Second, CLB has also considered whether an argument could be mounted based on 
the words "rule of law" in the preamble to the Constitution Act, 1982, since this 
argument had been made in past cases involving expropriation and property rights. In 
our view, such an argument would be very difficult after the Supreme Court of 
Canada's decision in British Columbia v. Imperial Tobacco Canada Ltd., [2005]2 
S.C.R. 473 at para. 59 where the court stated "it is difficult to conceive of how the rule 
of law could be used as a basis for invalidatinq legislation such as the Act based on its 
r:nntP.:nt n 
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ommon Law· 
ermination n otice 

• Railway Dock Co. North 
Railway Co. (House of rds 1875): wh on e face of 
the instrum nt th term is ind nite and unlimited, onus 
is to ow n-perpetual based on natu of ubject r 
rule of I 

• Contracts involvi g the followi g a g n rail 
pti ns to the p umption of perpetuity: 

r 
- Delegation 
- N with othe n uct 

11\11->~->n pa 
nt ntract 
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ermination On Notice 

~ Martin-Baker Ltd. v. Canadian Flight Ltd. ( Q. B. 
1955): question of notice versus perpetuity 
should be judged based on the construction of 
the contract and without any presumption of 
perpetuity. 

o Hillis Oil & Sales v. Wynn's Canada (SCC 1986): 
if a distributor agreement does not contain a 
termination without cause provision, it can only 
be terminated on reasonable notice of 
termination. 

4 



• Can aso abl notice b relied upon to 
terminate a commercial contract? 

• Credit Security Insurance Agency Inc. 
CIBC ortgages Inc. (ON Superior Ct. 
2006, ON CA 200 ): Must look at the time 
of contract formation to determine what is 
commercially reasonable. Contract 
provided for two specific ways to term ina 
(mut al agreement o materi I breach). 

5 



Termination On Notice 

• Uncertain whether a commercial contract 
can be terminated on notice where there is 
no such provision. 

• Duration of the period of notice is 
uncertain (could be lengthy and costly). 

• Contra proferentum rule: meaning least 
favourable to the author of the document 
prevails. 

6 



Termination • • • rOVISIOnS In on tracts 

• On the occurren of specific events 
• - nggers 

- vents of Default 

• On notice (for convenience) 

here no appropriation 
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ermination on Default 

Ell Customize list to suit circumstances 

Ell Requires breach (or material breach) by 
other party 

Ell Ability to remedy/cure 

Ell Notice period vs. immediate 

Ell Consequences of termination 

8 



• onven1ence 

• Allows for flexibility 

• Notice period 

• Consequences of termination 

• Unilateral or reciprocal? 

9 



Termination Where No 
ppropriation 

Financial Administration Act, Section 11.3: 

(1) No agreement or undertaking shall be entered into in a fiscal year 
that would result in a charge to an appropriation for that fiscal year in 
excess of the amount available under that appropriation. 

(2) Every agreement providing for the payment of money by the Crown 
is deemed to contain a provision stating that the payment by the Crown 
of moneys that come due under the agreement shall be subject to, 

(a) an appropriation to which that payment can be charged being available in 
the fiscal year in which the payment becomes due; or 

(b) the payment having been charged to an appropriation for a previous fiscal 
year. 

(3) This section applies only in respect of fiscal years commencing on 
or after April 1, 2003. 
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overnment irectives -
Procurement 

• Procurement Directive dated ovember 
2007: 

"All contracts must include appropriate 
cancellation or termination clauses and 
ministries should se k appro riate leg I 
advice on th development of th se clauses. 
Particularly for goods and s rvice procured 
as part of an 1&1 project, ministries must 
consid r s ppropriate, the use of contract 
lauses that p rmit cancellation or rmination 

at critical project lifecycl stage ." ( s.5.6.8) 
11 



overnment Directives -
Procurement 

• Procurement Operating Policy dated November 
2007: 
- Early termination provisions to be considered as part 

of procurement planning process ( s.5.1.2) 

- Procurement documents should allow the ministry to 
terminate an agreement where a conflict of interest 
has not been disclosed or cannot be resolved 
(s.5.6.2U)) 

- · orm of agreement must include appropriate 
termination clauses (s.5.6.2(k)) 
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overnment irectives- ransfer 
Payment 

• Transfer Payment Accountability Directive 
dated August 31, 2007: 
-Signed ag ements must be in place that 

include any corrective acti n the government 
is entitl to take if agreed upon results a 
not achieved (p. ) 
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overnment Directives - Transfer 
Payment 

• Transfer Payment Accountability Best Practices Guide 
dated November 2007: 
- "Events of default and corrective action- A description of 

what would constitute an event of default under the TP 
agreement and possible corrective actions that could be taken in 
appropriate circumstances is a key risk management tool. It 
helps to ensure that the parties have considered what could 
happen if, for example, the TP recipient fails to achieve expected 
results, misspends the TP funds or otherwise breaches the TP 
agreement. The Directive contemplates progressive corrective 
action in proportion to the risk associated with the degree of non
compliance. Depending on the circumstances, corrective action 
could include increased monitoring and reporting, reduced 
funding, early termination of the agreement and repayment of 
misspent funds." (p.17) 
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• • 
rOVISIOnS 

• PI as se attached sample provisions 
from: 
- R P mplate Form of Agreement 

-Transfer Payment Agreement mplate 
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Confidential and Solicitor-Client Privileged 

legal s"'"'"''" 
legal Services 

[ 

General 

• Government has 2 separate expropriating powers: 
o The Minister of Infrastructure has authority to expropriate land necessary 

for the use or purposes of the government. 
o The LGIC may direct the Minister of Infrastructure to expropriate land 

the LGIC considers necessary for the benefit 

• Pros 
o Would trigger a known process under the Expropriations 

the establishment of value to be paid for land 
o Could be used in combination with other options to secure control of land. 
o Triggering of expropriation process should result in termination of 

• Cons 

as funding may be impacted and current owner mav not 
want to invest further if ownership not secure 

o 1v1ay take some time to complete process under Expropriations 
o Exercise of expropriation authority could be challenged by currem owner 

as not being necessary for purposes of government or necessary for the 
benefit of the public. 

• IV11n1srena1 Lonnlll Orders (MZO's) are issued by the Minister of 
tile Planning Act. 

• An IVILU wou1u impose Minister's zoning on the land and change the 
uses of the land (e.g. an MZO could say that tl1ere could never be generation on 
this site movinq fo1ward) 

• Pros 
o Sends a message to the community to wipe off use of site. In this way an 

MZO could be used as a political message. 
o Doesn't freeze the land for ot11er uses (i.e. Owner could use 

other ways that are compliant with MZO) 
o Any future building permits would have to 
o Financers may react negatively to the removal 
o Can be imposed quickly and may work as ;nt"' 

permanent solution developed 

MZO 
generation use 

step while more 

in 
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• Cons 
o Does not necessarily stop construction - operates on a prospective basis 

• Would not affect rights under existing building permits and 
construction under these oermits can 

• The Minister of Energy, as sole-shareholder of Hydro One Inc. may issue a 
shareholder declaration and resolution which would require Hydro One not to 

Greenfield South generation facility to the transmission system 
• Pros 

o Would stop the generator from ultimately generating electricity into the 
IESO-controlled grid (transmission system) 

o Sends a very strong signal to the community, industry and stakeholders 
the Government is extremely committed to relocating 

• Cons 
o vvou1a not immediately stop construction, but would make ongoing 

financing of tile project difficult 
o Requires Hydro One to conduct its operations in ways which are contrary 

"open/non-discriminatory access" requirements in the Electricity 
Act, 1998 (which provides that every generator would normally have 
access to the grid on a level-playing field, excluding technical constraints 
such as lack of capacity). 

o Likely to attract litigation to the Crown and Hydro One and exposes tile 
Crown to the liability 

o Hydro One may refuse to comply with the declaration and resolution as 
being contrary to its statutory mandate 

• Legislation pmvides authority for certain persons to issue stop orders or 

• 

work orders in certain circumstances. We are not aware of anJI circumstances in 
this situation which would give rise to a stop work order in this case. 
The following are examples where stop work orders may be issued: 

o Building inspectors have authority to stop construction or demolition worl< 
whRre another order made by that inspector (for example, to open up 

is not complied with. 
o rvnmstry of Labour inspectors can stop work where they perceive a 

ituation dangerous to life or property. 
o Gertain people can direct work to stop where dangerous circumstances 

exist pursuant to occupational health and safety legislation. 
o The Environmental Protection Act provides for authority to issue a 

order where a contaminant is discharging into the natural environment. 
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Rehob, James {ENERGY) 

Sent: 
To: 

Cc: 

Halyna 

McKeever, Garry (ENERGY) 
Tuesday, October 11, 201111:23 AM 
Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY); 
(ENERGY) 
Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
RE: mississauga gas plant 

Allan (ENERGY); Ryan 

The contract is confidential. We have not seen it. It would have to come from the OPA. In Mike's absence, you might 
want to call JoAnne Butler. 

Garry 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 201111:09 AM 
To: Jennings, Rick (ENERGY); Jenkins, Allan (ENERGY); 
Cc: Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
Subject: mis.sissauga gas 

Ryan (ENERGY); McKeever, (ENERGY) 

Hi - I have not been successful in reaching Mike Lyle this morning- We need to review the contract in place re 
Mississauga Gas Plant as soon as possible- do any of you have it? Please let us know and we'll come by to pick up a 
copy thank you 

:Ka[yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Fleor, Suite 425 
Toronto; ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be soliciiorlclient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
pmhibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Rehob, 

From: 
Sent: 
To: 

Cc: 

Jennings, Rick (ENERGY) 
Tuesday, October 11, 201112:09 PM 

N. (ENERGY); Jenkins, Allan (ENERGY); 
Garry (ENERGY) 
Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
RE: mississauga gas plant 

Ryan (ENERGY); Mcl<eever, 

I have been trying to touch base with JoAnne Butler at the OPA on this. I suspect that the OPA staff including Mike are 
working on options. I will let you know when I hear back from them. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 201111:09 AM 
To: Jennings, Rick (ENERGY); Jenkins, Allan (ENERGY); King, Ryan (ENERGY); McKeever, Garry (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
Subje•ct: mississauga gas 

Hi- I have not been successful in reaching Mike Lyle this morning- We need to review the contract in place re 
Mississauga Gas Plant as soon as possible- do any of you have it? Please let us know and we'll come by to pick up a 
copy thank you 

J{aEyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
TM~n+o, ON M5G 2E5 

6) 325-668"1/ Fax: (416) 325-178'1 
6) 671-2607 

E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitmlclient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and pe1·manently delete the message and 
all attachments. Thank you. 
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(ENERGY) 

From: Halyna N. (ENERGY) 

Sent: 
To: 

Tuesday, October 11, 20111:57 PM 

Calwell, Carolyn (ENERGY); Rehob, James 

FW: Mississauga Gas Plant 

Jfa[yna 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
·oronto, ON M5G 2E5 

Ph: (416) 325-6681/ Fax: (416) 325-'1781 
BB: ( 416) 671-2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to wl1om it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Slater, Craig 
Sent: October 11, 2011 1:49 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Kendik, James (JUS); Scarfone, Janet (JUS) 

FW: Mississauga Gas Plant 

For your information. 

John Kelly spoke to Mike Lyle, who indicated, as you had earlier indicated, the Colin Andersen and Deputy Lindsey will be 
part of the meeting tomorrow to discuss options. 

Tile view at tile OPA is that there has been nothing done here that would prevent the OPA from relying on the limitation of 
damages clause that is in this agreement with Eastern Power, as it was in the TCE agreement- but which (given the Oct 
2010 letter) we could not rely on. However, Mike indicated that Eastern Power is very litigious. Mike also mentioned that 
the hope is to negotiate an alternative site, perhaps in Nanticoke, as part of any settlement of the termination of the 
agreement, if the decision is make to terminate. The OPA's view is that given the experience in Oakville and Mississauga 
that the location of such plants in populated areas is now not advisable. The OPA is trending to the same option as in 
TCE- negotiation of an altemate site and arbitration of the damages, which may be less that TCE because of our reliance 
on the limitation of damages clause. However, Mike confirmed that Eastern Power has all approvals in place and is 
constructing the plant in full compliance with its agreement with the OPA. 

In terms of NAFTA, we may need to do a little more digging. Bloomberg lists the proponent Greenfield South Power 
Corporation and Eastern Power as private corporations. The Greenfield South Power Corporation website lists Eastern 
Power as an affiliate. There may be foreign investors, but since both companies appear to not make public filings, it is 
difficult to ascertain. 
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From: 
Sent: 
To: 

Calwell, (ENERGY) 
Monday, October 31, 2011 3:34 PM 
Rehab, James (ENERGY) 
FW: Greenfield South Gas Plant - Authority Issues 

James, please see suggestions below. 

Carolyn 

From: Rehab, James (ENERGY) 
Sent: October 31, 2011 2:47PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn 
Su!:Jje•ct: Greenfield South Gas Plant- Legal Authority Issues 

Privileged & Confidential Legal Advice I Solicitor & Client Privileoed 

October 31, 2011 

Good afternoon, Halyna. I write in order to provide you with my views and analysis in relation to the authority to direct the 
OPA as regards the Greenfield South Gas Plant contract, including our options, as I see them, in this regard. 

Issue: 

• Does the Minister have clear, legal 
to the Greenfield South contract? 

1thoritv to direct the OPA to take any significant commercial steps in relation 

Conclusions: 

• NO. the better view is that the Minister does not have clear, legal authority to so direct the OPA. 
o Based on the clear language of s.25.32(4)-(7), and in particular (4) and (5), once the "initiative" (including 

a procurement contract) is passed to the OPA, the Crown ceases to have any direct legal authority to 
further direct the OPA in relation to that initiative. 

o Any attempts to craft a direction which aims to provide the "look and feel" of a binding, statutory 
direction to the OPA in relation to the Greenfield South project are susceptible to legal challenge, 
including a potential judicial review of the Minister's exercise of his statutory authority, There is, 
in my opinion, a sound legal basis to base such a challenge in terms of the Minister having exceeded his 
statutory authority in this regard. 

o Potential reliance on fa!remati¥e-ar!f'!meffi-j 25.32(7): There exists a potential argument for a 
direction based on s.25.32(7), This argument attempts to aimBEI-al distifl§Ulsfliflg-a-Eiir-esliBfl-ffiatle-HHEieF 
f4)-froff!-BRe-maEie-uHdet'ff4,-witi'\-the-B8jeslive-ekltleffiptiR§-t0 disconnect !he OPA's position when 
directed under (4) by focusing on the independence language (that the OPA assumes all responsibilities 
and liabilities of the Crown, etc.) provided for in (4) and (5)-from the OPA's position when directed under 

• If one attempts to argue (7) as an independent authority, disconnected from (4) and (5), there is 
no explicit statutory restriction on Crown's ability or inability to further direct the OPA. 

• Subsection (7) does refer back to clause (4)(a) in mder to isolating the "initiative" (e.g. 
procurement contract) about which the (7) direction is to be made, and does not include exPlicit 
language relating to tl1e transfer of responsibility and liability of the Crown to the OPA. 

• However, I view this approach as weak since, arquablyifl-ffi'j-¥iew, (7) is an extension of ( 4) and 
part of the system of provisions which was designed to provide the Government with an 
alternative mechanism to transfer initiatives created under (4) to the OPA. It does not,-iA-fRY 
Fe&pe&tftfl-view, operate as an independent authority outside of those provisions. 
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• However, one presumably can not ignore the OPA's express "natural person powers" under 
25.4( 5) and, absent the express authority to further direct the OPA in relation to (7), the issue is ac 
least overlaid with appreciable doubt. 

• Finally, the system of provisions relating to the OPA's independence once directed by the 
Minister appears to me to militate toward the OPA having full, unfettered discretion to carry out 
the terms of its direction once an initiative of this type is passed to it. 

• However, the (7) argument does exist and may provide some very modest (weak, in my own 
assessment) basis upon which to found a further direction to the OPA in relation to aCES 
contract previously passed to it. 

Relevant Statutory Provisions and Framework 
• The Minister has the authority to direct the OPA in relation to the procurement of non-renewable energy supply 

and capacity under EA s.25.32(4) (references to demand management, reduction, etc., are excluded for this email 
as not directly relevant). 

o This transitional authority expires on the OEB's approval of the OPA's first IPSP and follow-on 
procurement process (EA s.25.32(4)(a)(ii)) 

o This transitional authority is connected to EA s.25.32(7), the provision which authorizes the Minister to 
"put" or "place" contracts which have their genesis in a Crown procurement or initiative with the 
OPA. Those contracts can be said to have their legal genesis in a Crown (including Crown agency such 
as OEFC- see (4)(b)) initiative, etc. referenced in 25.32(4) but, having been fully negotiated, placed with 
the OPA. 

o These transitional authorities can be used both for the procurement of renewables and non-renewables, 
o These provisions (25.32(4),(7)) have the legal effect of creating a contract which is deemed to be a cost

recoverable procurement contract, compliant with the IPSP, which removes most of the regulatory risk re. 
cost-recovery. 

o Importantly, in accordance with 25.32(5), once the contract or initiative is transferred to the OPA, the OPA 
is responsible for the completion of the initiative and the Crown is no longer responsible or liable for 
same. 

Assignment Back to Crown/Crown Agency- An Alternative Approach: 

• Consideration can be given to persuading the OPA to exercise their contractual authority (I believe under sub
clause 16.5 (lJ..f!) to unilaterally assign the contract back to the Crown or a Crown agency, such as tl1e OEFC. 

• The main precondition for this unilateral assignment is that the party to whom the contract is assigned must have 
the same (or now lower) credit rating than that of the OPA itself, as provided for by a recognized credit rating 
agency such as Standard & Poors, DBRS, etc .. If successful, the assignment back to the Crown would have the 
legal effect of placing the Crown into the position of counter party to the contract. 

Advantages 
• As counter party, all legal and commercial responsibility for all elements of the contract would be that of the 

Crown's and not the OPA's. This may provide the Ministry with the distinct advantage of being able to directly 
negotiate or repudiate the contract, or to take what ever commercial step it wishes to take, without having to be 
concerned with the OPA's appetite to take such step, as dictated by the OPA's Board of Directors. 

• Essentially, this may provide the Minister or Government with the ability to control, if not the ultimate outcome of 
the transaction, at least some of the major commercial steps and timing leading up the litigation phase, should it 
go that far. 

Disadvantages 
• The Crown or the Crown and the Crown Agency (e.g. OEFC) to whom the contract is passed would be solely 

legally responsible for the outcome 
o The opportunity to distance Government from the ongoing progress of the transaction (project) would be 

greatly diminished if not eliminated; 
o There may be some commercial arguments that the OPA shares responsibility (and therefore liability) for 

steps taken up to the date of the assignment back to the Crown; 
• The Crown may not be in as sound a position to manage the contract (depending upon what entity within the 

Crown the contract is assigned to); 
• The Crown does not have the legal authority to require the transfer back, but presumably the OPA would be open 

to such an a strategy were its Board of Directors properly approached. 
• The Crown would have to warrant that the Agreement is "a valid and binding obligation ... enforceable in 

accordance with its terms ... " 
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• LSB Energy would have to further research and analyze options which are based on the Expropriations 
!Ontario) and the authority orovided in the ·and potentially solicit the advice of CLOG on the circumstances under 

the Expropriation route can be utilized. 

As per your most recent will begin drafting a form of direction for your consideration. 

Thank you, 

James 

James P. H. Rehab 
Senior Counsel 

of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-'1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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