
From: 
Sent 
To: 
Cc: 

Wilson, Malliha (JUS) 
November 11, 2011 8:01 AM 
Perun, Halyna N, (ENERGY) 
Calwell, Carolyn (ENERGY) 
Re: ***-~<important*·"·"privlledged communication**~··~c 

So am not sure you need to do pros and cons, It is not a legal matter- it is a judgment call 

Sent from my BlackBerry Wireless Device 

from: Perun, Halyna N, (ENERGY) 
To: Wilson, Malliha (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 07:51:39 2011 
Su:bject: Fw: ****important***privileclged communication**** 

Malliha - What Craig was asking for- Dep lindsay wanted general not legal advice, Dep Lindsay has already been in 
touch with DAG about options last evening- option they also discussed is report back to a smaller group, We'll keep you 
posted if anything else comes up - Nothing more needed for now, 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 4i6 671 2607 

Sent using BlackBerry 

From: C3lwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Sent: Fri Nov 11 07:38:53 2011 
Sutbject: FW: ****important''**priviledged communication**** 

Deputy & Halyan , 

Craig's questions aren't !ega[ questions. ! have prepared the following pros and cons for consideration and to atd the 
discussion - I'm not certain that l'rn best placed to advise on this, 

1 am picking my niece up at Union Station in 20 minutes and we are off to Queen's for a university tour .. my availability will 
be intermitent 

Carolyn 

Pros 
* Would rdlect broad support f(x action 
• Allows debate of the issue 

Cons 
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Ill 'T'akcs tin1c 
• Discussion potentially difficult 
• Involves many people in sensitive matter that could lead to litigation 
• Has potential implications for solicitor-client ptivilege 

TB Minute 
Pros 
• Addresses financial implications of this plant 
• Would rcilcct broad support for action, particularly once TB decision is ratified by Cabinet 

Cons 
• Takes time 
• May lead to broader Cabinet discussion in any event (in other words, less direct than going straight to 
Cabinet, but with the same ultimate requirement) 

Letter 
Pros 
• With a willing author, the hrstest course 

Cons 
• Value depends on content and signatory 

From: Maclennan, Craig (ENERGY) 
Sent: Fri 11/11/2011 6:58AM 
To: Calwell, Carolyn (ENERGY); Lindsay, David (ENERGY) 
Subject: ****important***priviledged communication**** 

Carolyn, 

As you know the Min is looking for paper comfort from his colleagues on exposure. 

Can u pls tell me the options available for us on what that paper could be .. ic, cab min, tb order, letter from dwight ... etc and the 
pro's! cons associated \Veach. 

Deputy- can you pis loop in w Munay on the options to get his sense. 

Cm 
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From: 
Sent: 
To: 
Cc: 

Thanks Rebecca, 

Lindsay, David (ENERGY) 
November 11, 2011 8:281\M 
Dunning, Rebecca (ENERGY); Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY); Silva, Joseph (ENERGY) 
Re: Craig's e-mail request 

Not sure what everyone's availability Is throughout the morning. I'm circling back to Cabinet Office to test their thinking 
first. 

Maybe 9 o'clock is too soon. 

By 10 o'clock I hope to have a bit more information. Let me do a few more one-on-one calls to see if or when a conference 
call would be appropriate. 

Give me another hour to get more intelligence on this before we book a call. 

David 

From: Dunning, Rebecca (ENERGY) 
To: Calwell, Carolyn (ENERGY); Lindsay, David (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Silva, Joseph (ENERGY) 
Sent: Fri Nov 11 08:20:53 2011 

Re: Craig's e-mail request 

Let me know who you want on the call- I have the conference codes and can set up from rny bb, for 9:00. 

from: Calwell, Carolyn (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Silva, Joseph (ENERGY); Dunning, Rebecca (ENERGY) 
Sent: Fri Nov 11 07:41:36 2011 
Su:bject: RE: Craig's e-mail request 

Thanks, David. I can call in from the car any time after 9. 

Carolyn 

From: lindsay, David (ENERGY) 
Sent: Fri 11/11/2011 7:39AM 
To: Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Silva, Joseph (ENERGY); Dunning, Rebecca (ENERGY) 
Su:bject: Craig's e-mail request 

Hi Carolyn, 

l1
VC been talking \Vith c:raig and I\'1urray Segal about this issue. 

Let's have a chat about how \VC can be helpful without making it too cmnplicated. 

I'm available to chat on a cell phone. at any lime thi~1 moming_ (647) 202-3927 if you are available. 



We might \vant to set up a conference call to discuss. Unfortunately J have a competency gap-- I don't have a con!Crcncc call access 
code nor do I know hmv to set one up. 

David 
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Flom: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
November '11, 2011 9:34AM 
Calwell, Carolyn (ENERGY) 
Re: *"'"'-*important*·-~"'-privlledged communication"'"-··h 

Don't worry about this file today- I was on the call and will adjust the min letter- I will keep ccing you- told dep and craig I 
will be dealing w this 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Calwell, Carolyn (ENERGY) 
To: Perun, Halyna N. (ENERGY) 
Sent: Fri Nov 11 09:30:50 2011 

Re: ****important***prlviledged communication***:*' 

I'm in car. Can call. Can't do much more tH later. 

From: Perun, Halyna N. (ENERGY) 
To: Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 08:35:22 2011 
Subje:ct: Re: ****important***priviledged communication**** 

! arn avail later this morn- looks like dep wants a call later- happy to run w this as know you are busy with niece- let me 
know your preference - I don't have plans ill evg -

Halyna Perun 
A\Director 
Ph: 416 325 668'1 
BB 416 671 2607 

Sent using BlackBerry 

from: Calwell, Carolyn (ENERGY) 
To: Perun, Halyna N, (ENERGY) 
Sent: Fri Nov 11 08:32:52 2011 

Re: ****impmtant***priviledged communication**** 

I don't know. I'm wailing for the call. 

From: Perun, Halyna N, (ENERGY) 
To: Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 08:00:10 2011 
SubjEoct: Re: ****important***priviledged communication**** 

Many thanks Carolyn- not clear to me whether you will you be sending the pros/cons to Craig though or will Davidc! 



Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Calwell, Carolyn (ENERGY) 
To: Perun, Halyna N. (ENERGY) 
Sent: Fri Nov 11 07:55:55 2011 
Subject: Fw: ****important***priviledged communication*"** 

What a relief! :) 

From: Wilson, Malliha (JUS) 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 07:53:12 2011 
Subject: Re: ****important***priviledged communication**** 

Yes- I understood that Don't worry 

Sent from my BlackBerry Wireless Device 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, Malliha (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 11 07:51:39 2011 
Subject: Fw: ****important***priviledged communication**** 

Malliha- What Craig was asking for- Dep Lindsay wanted general not legal advice. Dep Lindsay has already been in 
touch with DAG about options last evening- option they also discussed is report back to a smaller group. We'll keep you 
posted if anything else comes up - Nothing more needed for now. 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

from: Calwell, Carolyn (ENERGY) 
To: Undsay, David (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Sent: Fri Nov 11 07:38:53 2011 
Subject: FW: ****important***priviledged communication**** 

Deputy & Halyan , 

Craig's questions aren't legal questions. I have prepared the following pros and cons for consideration and to aid the 
discussion- I'm not certain that I'm best placed to advise on this. 

I am picking my niece up at Union Station in 20 minutes and we are off to Queen's for a university tour- my availability will 
be intermitent 
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Carolyn 

Pros 
• Would reflect broad support lc>r action 
• Allows debate of the issue 

Cons 
• Takes time 
• Discussion potentially difllcult 
• ltwolvcs many people in sensitive matter that could lead to litigation 
• Has potential implications f(x solicitor-client privilege 

TB Minute 
Pros 
• Addresses f1nancial implications of this plant 
• Would broad support for action, particularly once TB decision is ratif1ed by Cabinet 

Cons 
1m Takes tirne 
• lead lo broader Cabinet discussion in any event (in other words, less direct than going straight to 
Cabinet, but with the same ultimate requirement) 

Letter 
Pros 
• With a willing author, the fi1stcst course 

Cons 
• Value depends on content and signatory 

From: MacLennan, Craig (ENERGY) 
Sent: Fri 11/11/2011 6:58AM 
To: Calwell, Carolyn (ENERGY); Lindsay, David (ENERGY) 
Surbject: ****important*** priviledged communication**** 

Carolyn. 

As you knmv the Min is looking for paper corn fort from his colleagues on exposure. 

Can u pls tell me the options avaiiable for us on \vhat that paper could 
pro's/cons associated \V cacL 

Deputy can you pls loop in v,} Murray on the options to get his sense. 

Cm 
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Cal we 

From: 
Sent: 

Unds2y, David (E~JERGY) 
Novernber i 1, 20'1 1 9:52AM 

To: \vlscLennan, Craig (ENEHGY); C2~,NeL Cato m I ENERGY) 
Cc: Dunning, Rebecca (ENER.GY); Perun, Hslyna N. Silva, Joseph (ENERGY) 
Subject: Re: 

Just spoke to Giles in C.O. 

Told hirn we vJere drcfting on extra couple of sentences tor the Minister's ietter <-7T:d wouk_i share when re:ady. Also said v;c 
would need to run by CLOC and OPJ.\. 

He understood and appreciated our efforts. He encour<:Jged us to rnove as ~c'L'·''I as possible. 

David 

From: f"1aclennan, Craig (ENERGY) 
To: Undsay, David (ENERGY); CahNell, Ccrolyn (ENERGY) 
Cc: Dunning/ Rebecca (ENERGY); Perun 1 Ha!yna N. (Ef~ERGY); Siiva1 Joseph (ENERGY) 
Sent: Frl Nov 11 09:1 ~ :20 2.011 

Re: 

GrL 

From: Lindsay, David (ENERGY) 
To: rv~acLennan, Craig (ENERGY); Calvveii, Czrdyn (ENERGY) 
Cc: Dunning, Rebecca (ENERGY); Perun, Ha!yna N, (ENERGY); Siivii, 
Sent: Fri Nov 11 09:05:1.1 2011 

Re.: 

i wi:: F\.ebeccs to set sornething up as soon as possibie. 

From: HacLennan, (ENERGY) 
To: Undsay, David (ENERCJY); Cah\1ellr Carofyn (EHERGY) 
Sent: Fri Nov 1109:01:50 201:1 

C".::en VJe have a conference cc1H pis? 

Uacl_enr.2n 
c.f Staff 

(ENERGY) 





From: 
Sent: 
To: 
Cc: 

Perun, Haiyna N. (ENERGY) 
November ·1·1. 20"'11 10:H) AM 
\Afi\son, r~Aalliha (JUS) 
CaiweH, Carolyn (ENERGY) 
Min !tr to the OPA 

Oep Lindsay; Craig mqclellan and I had a short call- Craig asked that the rninister's letter 
to the OPA incJ.ude a sentence about engaging \1-J his colleagues in any discussion ~tJith opa r'e 
compensation - picking up on sentence in the letter from the OPA. As I don't have good 
access to either letter - arri going in to the office to review both and add line to the 
minister one that might allay Min Bentley's cor1cerns. Dep Lindsay has let Gilles Gherson 
knov . .}. lt.ie'\;e advised dll around that vmuld be sending revised pr~oposed letter to or~G for 
r'-ev.i e1r1. 

Holyna Perun 
A \Dir·ecto1~ 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 





Front: 
Sent: 
To: 
Cc: 

Wilson, Mallihs (JUS) 
November 11, 2011 I 0:\5 AM 
Perun, Ha1yna hL (ENERGY) 
Caiwei!, Carolyn (ENERGY) 
Re: Min Hr to the OPA 

Good. I don't think it will be a problem - but will check. I will be in the office in the 
afternoon - if you are still there. Whe11 is timing for letter·s to go out? 

Sent from my 8lack8er·ry lrJit~e}ess Device 

----- Original Message ----
From: Perun, Halyna N. (ENERGY) 
To: Wilson, Malliha (JUS) 
Cc: CahJell, Carolyn (ENERGY) 
Sent: Fri Nov 11 16:69:34 2011 
Subject: Min ltr to the OPA 

Dep Lindsay J Craig mqclellan and I had a shor~t call - Craig asked that the mini.ster' s letter" 
to the OPA include a sentence about engaging w his colleagues in any discussion with opa re 
compensation - picking up on sentence in the letter from the OPA. As I don't have good 
access to either letter - an1 going in to the office to review both and add line to the 
minister one that might allay Min Bentley's cot1cerns. Dep Lindsay has let Gilles Gherson 
know. Y.Je've advised all around that would be sendj_ng r·evised pr'oposed letter~ to DAG -for· 
review. 

Halyna Per,un 
l\.\01 r'ector' 
Ph: 416 325 668t 
BB: 415 671 2607 

Sent using BlackBerry 



I 

I 



from: 
Sent: 
To: 
Cc: 
Subject: 

Perun, Ha!ync: N. (ENERGY) 
November 1·1, 20·1 i 11:11 AM 
\Nilson, fviantha (JUS) 
Calwel!, Caro!yn {ENERGY) 
for revie'N 

MaUiha -· Minlsier Bentley would like this type of sentence included in ihe draft. The on!y nev; sentence is the one bolded 
(the res\ has slre2dy been D/-iG cpprovt::d). Note that the fast sentence in the OPt\ letter to the fvllnister says: '"Gi\./sn our 
shared Interest in ratepe:yt~r vatue, the board would then also Hke to comrTiE;nce a dialogue wtth you on the most 
appropriate I.Nay to at!ocatB the cornpensstion between tile OPA and the Crm;vr!'". The Minister's proposeci response 
wou!d mirror that sentence. !f his letter to the OPA indudes th1s type of sentence, Minister Bentley \s comfortable- in not 
going to TB or Cabinet now. Deputy Lindsay is comfortable \n recornmending tt1is addition. We await your review and 
approvaL VVe vnderst2nd that u-,,r:Je is urgency to havintJ this approved- so soonest please. 

Dear Mr. Hinds: 

ln response to your ~etter of November \0, 2011 and in recognition that community opposition to the Greenfield 
South Generation Facility is ongoing and well docwnented, l am writing to acknowledge the OPA's efforts to 
negotiate wiih the developer of the faciiity, Greenfield South Power Corporatlon, w~th an aim to achievinQ a 
satisfactory resolution concerning the Mississauga site. The government rernains committed to having the 
plant relocated_ 

! have given careful consideration to public statements, correspondence to the governrTlent and resolutions of 
the Council of the City of Mississauga. While full recognition must be given to rate-payer value and the fair 
treatrnent of contractuc! counterpariies, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the governm(::nt supports t!le OPA's decision to not proceed wiih the contract and any 
other appropriate comnterda! and other steps that !he OPJ\ must in seeking to stop construction of the 
gas plant at its current ~ocatlon. 

The circumstances in rv1ississauga are unique. The governrnt:;nt remains committed to e1 stronQ, stcb!e 
of electricity for Onterio and continued support of those making Investments in Ontario's efectridty ~vcuorn 

Hsdyna N. Perun 
/\/Director 
L.egf:"il Services Branch 
Ministries of l=nMrM 

777 Bay 

Ph: 6) 325-66C3"1 I Fen-;: ·10} 325-·i78i 
BB: (4"16) 67·1-2607 

E-rn aiL lliUYJ~.E£"l''J.:2c@I.LGJcl"<LC£ 

Notice 
This ccrnrnur1icc.tfon rnoy be sc!icitor)c!ient <:-md contain conficlentL:-:Jl informalion intended 
tc 'Nhonl it is ec.ldressE;d dissernination or use of tr·ds inform<: tion others t!1an the in1endec! rP•·inir"' 

!f you have recc:ived t: :is mes~;c::qe in error 
cJ!f at1ad1rnents. Thank you 

the vvriter and pc:rmanentiy delete the rnessa~;E' r;c; 
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From: 
Sent: 
To: 
Cc: 
Subject: 

\1\!ilson, Malliha (JUS) 
November I ·1, 201 "1 i 1:40 .AJv1 
Perun, HalynEl l\1. (EHERGY} 
Calwe!l, Caroiyn (ENERGY) 
Re: for review 

V\/Hl let you knovv when l hear from dag 

Sent fron-; my B1ack8erry V\Jireless Device 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, 1·1ailiha (JUS) 
Cc: Ca/we!L Carolyn (Ef\IEEGY) 
Sent: Fri Nov 1111:11:17 2011 

for review 

Ma\\ih2 ~ fiAinister Bentley wou(d !ike this type of Sentence included in the draft. The onl}' nevv sentence is the one balded 
{the rest has already been 0/\G approved). Note that the last sentence In the OPA !etter to the Minister says: "Given our 
shared interest in ratepayer vclue, the board \NOU(d then also !ike to cornn1ence a dialogue with you on the most 
appropriate way to allocate the compensation betvJeen the OPA and U"le Crown". The Minister's proposed response 
wou~cl mirror that sentence. lf his letter to the OPA includes this type of sccntence, Minister Bentley is comfortable \n not 
going to TB or Cabinet now. Deputy Lindsay' is comfortable ln recommending this addition. VVe await your review and 
approvaL \Ne understand that there is urgency to having this approved-· so soonest please. 

Dear f\h·. Hinds: 

)n response to your letter of November 10, 20\ 1 and in recognition that community opposition to the Greenfield 
South Generation Facility is ongoing and we\! documented, 1 am writing to acknowledge 1he OP/-\'s efforts to 
negotiate with the developer of the facility, Greenfield South Power Corporation, with an aim to achiev\ng a 
satisfactory reso!ut\on concerning the t\~ississauga slte. The 9overnment remains committed to !laving the 
plant relocated. 

I have given careful consideration to public statements, correspondence to the government and resolutions of 
the Council of the City of rv'Hsslsseuga. VVhile fun recognition must be g!ven to rate-payer value.and the fair 
treatn1ent of contractual counterparties, as suggesied in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OP,..\'s decision to not proceed with the contract and any 
other appropriate cornrnercial and other steps that the OPA must take in seeking to stop construction Gf the 
gas plant at its current location. 

The drcurnstances in M\ssissauga are unique. The government remains committed to a strong, stable 
of electricity for Ontario and continued support of those maklng investments in Ontario's efectr\ci1y 

Hcdyna N. Perun 
;\/Director 
Le~12l Services Branch 
Ministries o\ g !nfrc~structure 



777 Bay Street, 4Hl Floor, Suite 425 
Toronto, ON M5G 2ES 
Pl1: (416) 325-6681 I Fax (416) 325-1781 
BB (416) 671-2607 
E-mail: HalynaPerun2@ontario.ca 

Notice 
This communication may be solicilorlclienl privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of \his information by others t11an the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

2 



From; 
Sent: 

Wilson, Malliha (JUS) 
November '1 i, 20'11 12:24 PPvi 

To: 
Subject: 

Perun, Ha/yna (MOH); CabN&!l, Cardyn (ENERGY) 
Fw: for review 

Suggest u make the amendrnent. Send it once more and then vve can see what l':appens 

Sent frotTl my BlackBerry VVireless Device 

From: Brown, fvJeredith (JUS) 
To: Wilson, 1•1alliha (JUS); Segal, Hurray (JUS) 
Sent: frl Nov 11 12:18:29 2011 
~U!)Ject: Re: for review 

The new sentence suqgests the colieagues will actually be in the \·vith the opa. that's ok. lf not, how 
about: l \NiH be eng2ging my coHeagues in c.liscussions \Nith respect to our "'""'"'uu on ti"18 most ar.::rproprfate ... 

Sent using rny BlackBeny device. 

From: Wilson, f"lalliha (JUS) 
To: Sega!r rvturray (JUS) 
Ct: Brown, i··leredith (JUS) 
Sent: Fri Nov .11 11:39:47 2011 
Snrbject: Fw: for review 

Looks fine to me. Let me knO'N 

SE:nt from rny B!c.1ckEterry \!Vire(ess Device 

From: Perun, Ha!yna N. (ENERGY) 
To: V~/Uson 1 P1alliha (JUS) 
Cc: Ca!vvel!J Caro!yn (ENERGY) 
Sent: Fri Nov 11 11:11:17 2011 

for review 

Ma!iiha- Minister Beniie:,~' would like this type of sentence inciudeci in the draft. Tne nev/ sentence is the onE-~ boidec; 
(the rest has already been 0/\G approved). Note thai the lest sentence in the Of~,.l\ letter to the iv1inister says· ''Given o~.;r 
shared interest \n v2!ue. HlE! board \NOulcl then a!so :tke tc.• ccmrnence a diclogue \Niih you en thi:; rnost 
appropriate \Nay to allocate the cnrnperisation betv1een the· OP/\ and the Crm.vn". The /1.Ainister's proposed respon;::,e 
would mirror that sentence. If his ietfE;r to lhe OP/\ includes this o"f sentence, 1""1inister is comfortable in nol 
r:JOing to TB or Cabinet now. Deputy Undsay is conrfortabie in rrc:ornn-:s,-:dirlo U1is addii!on. lfVe await your review cond 
2pprovaL V\fe understsnd tha1 there is urgency to this '"''"-''"'r' 

Dear hAr. Hinds: 

in response to your 
South Generation 
ne~JOtiate with the 

of Novernber ·1 0, 

fa.cility. 

11 '"'"""''""'n that community opposition to the 
to acknovJiedge the OPt.\'s efforts tc 



satisfactory resolution concerning the Mississauga site. The government remains committed to having H1e 
plant relocated. 

I have given careful consideration to public statements, correspondence to the government and resolutions of 
the Council of the City of Mississauga. While full recognition must be given to rate-payer value and the fair 
treatment of contractual counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OPA's decision to not proceed with the contract and any 
otl1er appropriate commercial and other steps that the OPA must take in seeking to stop construction of the 
gas plant at its current location. I will be engaging my colleagues in any dialogue with you on the most 
appropriate way to a!locale compensation between the OPA and the Crown. 

The circumstances in Mississauga are unique. The government remains committed to a strong, stable supply 
of electricity for Ontario and continued support of those making investments in Ontario's electricity system. 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-66811 Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
pror1ibited. If you have received t11is message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Subject: 

Wilson, Malliha (JUS) 
November 11, 20·1 ~~ 12:27 PM 
Ferun, Ha!yn3 (MOH); Calwe\\, Caro\yn (ENERG 
Re: for reviENJ 

Hold on letter- T alkin[J to cla~1 

Sent from my B\ackBE:rry V\r'ire\ess DetJ1:ce 

From: Wilson, f!iailiha (JUS) 
To: 'Ha!yna.Perun@ontario.ca' <tiQJ1JJQJlJ;Ildn({i1yn_tQDQ.S:Q>; Calwell 1 Caro))/11 (ENERGY) 

Sent: Fri Nov 11 12:23:30 2011 
Subject: Fw: for review 

Suggest u make the amendment. Send it once rnore and then we can see ',.vhat ;11Eippens 

Sent from my BlackBerry VVireless Device 

from: Brown, t!leredith (JUS) 
To: VVi\son, riJalHha (JUS); Sega\1 r·.r1urray (JUS) 
Sent: Fd Nov 11 12:18:29 201.1 
Surbject: Re: for revlevJ 

The new sentence suggests lhe colleagues \Nil I actual\y be in the diaiogu1.:; with the opa. Maybe that's ok. lf not, how 
about: \ v,;\il be engaging my co\!esgu6s in discussions with respect to our on the most appropriate .. 

Sent rny BiackBerTy device. 

From: Wilson, f>iafliha (JUS) 
To: Sega\1 iv'lurr-ay (JUS) 
Cc: Brown/ Meredfth (JUS) 
Sent: Fri Nov 11 11:39:47 2011 

Fw: for review 

Looks fine to me. Let me krlC\tJ 

Sent frorti rny B\ackE\erry VV\re\ess 0fNice 

frorn: Perun, Haiyna N. 
To: Wi\son 1 tvlaHiha (JUS) 
Cc: Ca\weH, Caroiyn (ENERGY) 
Sent: Frl Nov 1111.:11:1.7 2011 

for reviev,~ 

]\J1ailiha- Minister Ber,l\ey would .like this type of sentence included in ~he c:rc-::ft_ Tl1e nev.J sentence is the onE~ bedded 
(the rest hc:s been Dt\G ;.Jpproved}. Note that the \c.st sentc~nce ir1 ~he OP/1. letter to ihf: Ministef ssy'2: '·Ghien our 
shared Interest in ratepayer vc:iue. the board wouicJ then Cliso like tc corntnenc£; c:. diDiogue vvilh you on the nwst 
;·.<nnroor,iate '-Nay to ;:~(!'ocate the between the OP/\ ar:d t!-tE; Crco.;;-;" The !\.i'iinis!er's response 



would mirror thai sentence. If his letter to the OPA includes this type of sentence, Minister Benlley is comfortable in not 
going to TB or Cabinet now. Deputy Lindsay is comfortable in recommending this addition. We await your review and 
approval. We understand tl1at !here is urgency to having this approved- so soonest please. 

Dear Mr. Hinds: 

In response to your letter of November 10, 2011 and in recognition that community opposition to the Greenfield 
South Generation Facility is ongoing and well documented, I am writing to acknowledge the OPA's efforts to 
negotiate with the developer of the facility, Greenfield South Power Corporation, with an aim to achieving a 
satisfactory resolution concerning the Mississauga site. The government remains committed to having the 
plant relocated. 

I have given careful consideration to public statements, correspondence to the government and resolutions of 
the Council of the City of Mississauga. While full recognition must be given to rate-payer value and the fair 
treatment of contractual counterpariies, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OPA's decision to not proceed with the contract and any 
other appropriate commercial and other steps that the OPA must take in seeking to stop construction of the 
gas plant at its current location. I will be engaging my colleagues in any dialogue with you on !he most 
appropriate way to allocate compensation between the OPA and the Crown. 

The circumstances in Mississauga are unique. The government remains committed to a strong, stable supply 
of electricity for Ontario and continued support of those making investments in Ontario"s electricity system. 

J{a[J7w 

Haiyna N. Perun 
PJOirector 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6581 I Fax: (416) 325-1781 
BB (416) 671-2607 
E-mail: _Halyna.Perun2@ontario.ca 

Notice 
This communicalion may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all atlachrnen!s. Tl1ank you. 
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From: 
Sent: 
To: 

Wilson, ivlailiha (JUS) 
November l'i, 2011 12:43 Ptvl 
Perun, Halyna (MOH); Carwell, Carolyn (Ei'JERGY) 
Re: for review 

There are pros and cons to reference re talking to others. Any thoughts from your Emd? The con is that it may open up 
others but can see it is needed. Think about it. f-,Jso D2g just sent email to dm ilndsey. 

Sent from my BlackBerry VVire\ess Device 

From: Wilson, Halliha (JUS) 
To: 'Ha!yna.Perun@ontario.ca' <J::li!.l.iDa.Pervfl(§:~.Qllt?rio~s:;Q >; C:dwen, Carolyn (ENERGY) 
Sent: Fri Nov 11 12:27:04 2011 
Su:bjec:t: Re: for review 

Hold on \etter. Talking to da~l 

Sent from rny BlackBerry \f\/ireiess Device 

From: Wilson, Halliha (JUS) 
To: 'Ha!yna. Perun@ontarlo.ca' <.f::Lqlyna_,?_t;I.~IJCOJQotario.~_g>; Calwe!l, Carolyn (ENERGY) 
Sent: Fri Nov 1112:23:30 2011 
Sutlject: Fw: for review 

Suggest u make H1e amendment. Send ii once more ;.:md then we can see what happens 

Sent from my BlackBerry \f\Jireless Device 

From: Brown, r"1eredith (JUS) 
To: VVilsonr lvla!!lha (JUS); Segal, 
Sent: Fr! Nov 11 12:18:29 2011 
Surbject: Re: for review 

The new sentence the co!ic-::a9ues will be in the dialogue with Lhe opa. thst's ok. If not. hovv 
about: I wii\ be engaglno my in discussions \\lith respect to our dialogue on lhe most appropriate .. 

Sent using my BlackBerry device. 

Fr·om: VViisonl fVJa!liha (JUS) 
To: Segal 1 f'~urray (JUS) 
Cc: Brown, Heredith (JUS) 
Sent: Frl Nov 11 11:39:47 2011 
Subired:: Fw: for reviev·v 

Looks fine to me. Let :112 know 

Sent from my Bleck Berry lNireies.s De1/ice 



From: Perun, Halyna N. (ENERGY) 
To: Wilson, Halliha (JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Fri Nov 1111:11:17 2011 
Subject: for review 

Confidential and Privileged- In Contemplation of litigation- Draft for Discussion -Nov i 1-

Malliha - Minister Bentley would like this type of sentence included in the draft. The only new sentence is the one balded 
(the rest has already been DAG approved). Note that the last sentence in the OPA letter to the Minister says: "Given our 
shared interest in ratepayer value, the board would then also like to commence a dialogue with you on the most 
appropriate way to allocate the compensation between the OPA and the Crown". The Minister's proposed response 
would mirror that sentence. If his letter to the OPJl. includes this type of sentence, Minister Bentley is comfortable in not 
going to TB or Cabinet now. Deputy Lindsay is comfortable in recommending this addition. We await your review and 
approval. We understand that there is urgency to having this approved- so soonest please. 

Dear Mr. Hinds: 

In response to your letter of November 10, 2011 and in recognition that community opposition to the Greenfield 
South Generation Facility is ongoing and well documented, I am writing to acknowledge the OPA's efforts to 
negot"1ate with the developer of the facility, Greenfield South Power Corporation, with an aim to achieving a 
satisfactory resolution concerning the Mississauga site. The government remains committed to having the 
plant relocated. 

I have given careful consideration to public statements, correspondence to the government and resolutions of 
the Council of the City of Mississauga. While full recognition must be given to rate-payer value and the fair 
treatment of contractual counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OPA's decision to not proceed with the contract and any 
other appropriate commercial and other steps that the OPA must take in seeking to stop construction of the 
gas plant at its current location. I will be engaging my colleagues in any dialogue with you on the most 
appropriate way to allocate compensation between the OPA and the Crown. 

The circumstances in Mississauga are unique. The government remains committed to a strong, stable supply 
of electricity for Ontario and continued support of those making investments in Ontario's electricity system. 

Jfa{y1lil 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom 1t is addressed. Jl.ny dissemination or use of lhis information by others than the intended recipient(s) is 
prohibited If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Pen 1n H2fvnn N rENFRGYl - , .>. . • ' - ' 

NovetT!ller i 1, 2011 12:56 Pfv1 
'lv1ichsei Lyle' 
Colwell, Carolyn (ENERGY) 
RE: 

Hi ivilk£; --· I see lhat you v1ere cced on the original ernaii so you would've seen the chart. The cJ:art doesn't adequately 
address the 'hNO step' approach that f thought the OPA is conternpia!ing. ! vvould be grateful to you for clarifying ss 
perhaps we're back to the one step 2ppmach?'? (in which case the chart's premise is fine as the premise rlghi now in the 
chart (s one step approach ... - see Minister's key message- akeady contemplates that contr2f::t at an end). Thanks 

Ha!yna N. Perun 
.AJDirector 

Services Bra.nch 
Ministries of Energy & !nfrastructure 
777 Bay Street, 4th Floor. Suite 425 
Toronto, ON \·Jl5G 2E5 
Ph: (416) 325-6681 I Fax (416) 325-1731 
88 (416) 671-2607 
E-rn a if: tl§Lt.D.S. P SfiLQ.2 @..QJli£=1riQ. c~ 

Notice 
This communication rn2y be solicitor/dient privljeged and contain confidential information intended only for the person(s) 
io whorn it ,!s sddressed. J\ny dissemination or use of this information by others than the intended reclpient(s) is · 
prohibited. If you have received this message in error please. notify the vvriter and permanently delete the rnessage and 
all attachments. Thank you. 

F rorn: Krist( n Jenkins <Kt.l~tln.~Lc:;_QJQns(i"f!.Q.QVV~I.SZHthQritLon. ~~· > 
To: fAcfV;ichae!, Rhonda (CAB); Conn Andersen <£.9Jlit.8.ncjs;J:.2.~.f1f"£.ppw~cauttpri!Y..:.9lLCa>; Undsay, David (ENERGY); 
Wo;llace. Peter (FIN); Livingston! David (IO); abiu;:heno\d.Qh_@K:QQ..c~~-9..:Ca <al?.iU::ll.E1lOUcrb.~@~Q..QS.GQ.!.CS1>; (;adi 
(OFA); Imbrognor Serge (OFA); Segall fvlurray (JUS); Michael Lyle <MldJ£J..t:1iYJ.9~P..Q~~era1J1horlty., .. Qru~Q> 
Cc: Gherson 1 Giles {CAB); Lynn (CAB); Sharka 1Nt, Rula !-!ume1 Steen (CAB} 
Sent: Fri Nov 111.1:36:15 2011 
Subj€'ct: RE: 

with a revisE<\ responSE.' to the construction 

frorn: 1\!ici'<lichae!t Rhonda (CAB) [m.c.Uto~ .. BJ1Qf.Qa.L1~~1\chQf±:0Jon.t£Ci.Q.:"~] 
Sent: Ncvernber 111 2011 6:32 t~fvi 
To; Kristin Jenkins; Conn Andersen; Undsayt David (ENERGY); VVa!lacer Peter (FlN); Livingston/ David (10); 
.s:LQLrche;D_Q!..l9Jl;CLq:g~~Q.~.£Q; f•1ayman, Gadi (OFf-\); Ser9e (OFA); Ser;ral, rvturray (JUS) 
Cc Gherson, Gf!es (CAB); Betznerr Lynn (CAB); Sharkawi1 Rule (ENERGY); Hurne 1 Steen 
:;,t:itlJect: Fw: 

Ple;;:1se find attached revised q/s \vith OP!\. recomrnended changes. annrr:v 
(The attachments inciude both track changes and clean 'Je,'srrms 

Energy policy and 



From: Kovesfalvi, Sylvia (ENERGY) 
To: Mc~1ichael, Rhonda (CAB) 
Cc: Sl1arkawi, Rula (ENERGY) 
Sent: Thu Nov 10 20:57:46 2011 
Subject: 

Hi- attached are Legal's and policy's suggestions (in tracked version). See Legal's explanation below. 

Also attached is a clean copy, accepting Legal, policy's and OPA's changes. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 10, 2011 6:21 Pl'l 
To: Kovesfalvi, Sylvia (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: FW: Urgent: 4:00 PM Meeting 

!1pologies for my delay- please see suggestions in the attached. 

By way of explanation, rather than refer to the government's intention, proposed correspondence refers to the 
government's commitment to relocate the plant. Rather than say that the OPA "will seek further discussions" with 
Eastern. I would suggest that tl1e "OPA will pursue"- which is a bit vaguer and more optimistic. 

Carolyn 

From: McMichael, Rhonda (CAB) 
To: Sharkawi, Rula (ENERGY); Kovesfalvi, Sylvia (ENERGY) 
Sent: Thu Nov 10 16:01:05 2011 
subject: FW: 4:00 P~1 ~~eeting 

Can you take a look and pass thru your legal? thanks. 

From: Kristin Jenkins [mailto:Kristin.Jenkins@powerauthority.on.ca] 
Sent: November 10, 2011 3:22 Pr~ 
To: abin::_ilenouqh!G:cogeco.c<J; Colin Andersen; Lindsay, David (ENERGY); Michael Lyle; JoAnne Butler; Imbrogno, Serge 
(OFA); Mayman, Gadi (OFA); Segal, t~urray (JUS); Livingston, David (!0); Betzner, Lynn (CAB); Wallace, Peter (FIN); 
Hume, Steen (CAB); Mc~1ichael, Rhonda (CAB) 
Cc: Amarai-Costa, ~1aria (CAB) 
Subject: RE: 4:00 PM Meeting 

Attached are OPA's proposed revisions to the messaging and Qs and As circulated yesterday. 

Kristin 

l<r;~:-_::-: Je:-::-; r-~ ,-;.:.:? iC:'.- ,-_'"'~ ,~c_., .. -',),c.,,_ '~c<~'''''_.t·,_·cc;~~~:-~s Ontario Power Authority. ~::~c ,~_,--, ;-.,;c ,; St:·.-~-::~: :,; ;·.·-~- S, · 
'""''·:;r-,tc. ;:::;..:;;!:;~--: ~•- ·.:::.-·6.'~;;;~- ;J<' --v . .:::1_0.9CI".:lS<7 www.powerauthorlty.on.ca 

This e-mail mes-srJge and any fi\es transmitted with it arc intended ordy for the named recipient{s) above and may contain Information that is 
privileged, conf1dentiat and/or exempt from disclosure under appl1cab!e !aw. Jf you are not the intended reclpient(s) 1 any dissemination, 
jJstribution or copying of this e~mail message or any fHes transmitted with it is strictly prohibited. If you have received this rnessage in error, 
Jr are not U1e named recipient(s), please nol.lfy the sender immediately and delete this e-mail message. 

-----------
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From: 
Sent: 
To: 

Perun, Halyna N. (EI~ERGY) 
f'~ovember 11, 2011 2:25 PM 
Cc:;lwoll, Carolyn (ENERGY) 
F'vV: Drc1ft letter for review - Privileged and Confidential 

FYI- Dep Undsay r·evievJecJ Vv'ith Did Finance and with Gilles Gherson; MalliJ:a got 01\G to revievv; 0/\G spoke to DI,Jl
had concerns reletter rnight rnake it's way into the public domain- in addition to wCJiver of privilege but also need for 
comms strategy 

Halyna N_ Perun 
A/Director 
Lega~ Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor_ Suite 425 
Toronto, ON M5G 2E5 
Ph: (41_6) 325-668'1 I Few: (416) 325-1731 
E\[', (416) 671-2607 
E-mail: [iaiyna.PertlD.~@.QS"J..tario.c;-~ 

Notice 
This communication may be solicitor/client privileged cmd contain confidential information intended oniy for the person(s) 
to whom it is c.ddressed. Any dissernination or use of this information by others than the intended recipient(s) is 
prohibited. if you have received this message in error please notify the writer and permanenUy delete the rnessage cmc 
all attachments. Thank you. 

From: Perun, Halyna N, (Ef·JERGY) 
Sent: November 11, 2011 2:20 PH 
To: 'chrisbent!ey@!iberal.o~a.org' 
Cc tvlacLennan, Craig (ENER(~Y); Lindsay/ David (ENERGY) 

Draft letter for review ~ Privileged and Conf!dent\ai 

Privilec;ed end Confidential 

Minister-- For you consideration, p!ease see below the text for the proposed letter to the OFA., vvitil the 
additiona! sentence highlighted. The addition picks up on the statement about compensation in the-; ietter the 
OP/\ sent to you. This draft text with the addition has been approved by the Deputy Attorney General: 

Dear Mr. Hinds: 

ln response to your letter of November 10, 201·1 and in recognition that community opposition to the 
South Generation Facility is ongoing and well documented, ! am writing to acknowledge the CPA's efforts to 
negotiate vvith the developer of the facility, Greenfield South Power Corporation, with an aim to achieving a 
satisfactory resolution concerning the rviississauga site. The government remalns committed to having the 
plant relocated_ 

1 have given careful consideration to public staternents, correspondence to the government and resolutions of 
the Council the City of rviississaugc. \!Vhile full recogn~tion must be given to rete-payer value and the 
treatment of contractual counterpartiesl as suggested in your :n of the and persistent 



opposition to the plant, the government supports the OPA's decision to not proceed with the ccntract and any 
other appropriate commercial and other steps that the OPA must take in seeking to stop construction of the 
gas plant at its current location. I will be engaging my colleagues in any dialogue with you on the most 
appropriate way to allocate compensation between the OPA and !he Crown. 

The circumstances in Mississauga are unique. The government remains committed to a strong, stable supply 
of electricity for Ontario and continued support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 

J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street. 4th Floor, Suite 425 
Toronto, ON rvi5G 2E5 
Ph (416) 325-6681 I Fax: (416) 325-1781 
BB (416) 671-2607 
E-mail: Halyna.Perun2®ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Attachments: 

PrivHeged and Confidentiat 

Perun, Halyna N. (ENERGY) 
~lovernber 11, 20'11 3:07 PM 
Calwell, Carolyn (ENERGY) 
FVV: Greenfield 
Greenfield South Letters- Letterhead- November "II 2011 - reworded.wbk 

Latest versions of OP/\ !etters to Eastern- according to Mike, Colin A has signed ali three of them and M\ke is waiting for 
instructions re which one to send- vvi"1C1t drama! 

J{afyrw 

Halyna N. Perun 
NDirector 
Legal Services Branch 
~.tlinfstries of Energy & 1nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-Ci681/ Fax: (416) 325-178'1 
88: (416) 671-2607 
E-rnail: tlaivr}a.Perun?(o)ontariq.<;;;_<i 

Notice 
This communication may be solic!tor/dient priviie~Jed and contain confidential information intended only for the person(s) 
to whom It is addressed. Any di~-seminatlon or use of this information others them the Intended recipient(s) is 
prohibited. lf you have received this message in error please notify the writer and permanently delete the message and 
a!l attc:chments. Thank you. 

From: N lmi Visra rn [J.IF?.l..LtQ;J~ i rn.LYJ.s ralJl (_[D Q~FN~[?.;_tJttl.QElty~_._'l_,i_:_g] 
Sent: November 111 2011 1.:54 P~"1 
To: Perunr Ha!yna N. (ENERGY) 
Cc tv1ichae! Lyle 
St•b:ie<:t: Greenfield 

Mike asked that! forward the attached to your attention. 

Thnx 
Nimi 

llir;;i Vic:r ;r"','; i Ontario Po•Ner /,utho~ltv i E)<:ecurive f.:..ssistc:nt g.,_ Soard Coordin;:itor, to Generai Couns ::I 81. Vice Pr(~sident, L.egai, Aboriginal ,";]nd 

P.r:guiatoty Mfairs 

120 Adelaide St \N., Suite 1600 I Tcrcnm, Om.c.Hio, !\/iSH lT.l 

·:=.'Phone: 41.6.969.6027 i 



----------------------------------------- --
This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

2 



November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Re and r<est<3ted 
Power 

2005 and amended and r.es;taited 

'- , .. , 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. It is the OPA's continuing desire to reach mutual 
agreement to terminate the Contract and negotiate tern1s of a new contract for a facility in a 
different location. if these negotiations are not successful, the OPA will not proceed with the 
Contract. 

Therefore, in light of your obligations to mitigate any damages resulting fmm the OPA's decision 
not to proceed with the Contract if negotialions are not successful, the OPA requests that you 
cease ali further work and activities in connection with the Facility defined in the Contract), 
other than anything that may be reasonably necessary in the circurnstances to bring such work or 
activities to a conclusion. 

This leiter constitutes Conficlential Information (as such term is defined in the Contract). 

Sincerely, 

Bv: 

cc: 

POWER 

f\Jarne: Colin Andersen 
Title: Chief Executive Officer 

McMillan LLP 
Brookfield Place 
18'1 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 



CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West. Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA is terminating the Contract. It is the 
OPA's continuing desire to reach mutual agreement on a satisfactory resolution of this matter and negotiate 
terms of a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision to 
terminate the Contract, the OPA requires that you cease all further work and activities in connection with the 
Facility (as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 
Name: Colin Andersen 
Title: Chief Executive Officer 



November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Re Amended and Restated Clean 
Cc;mor:ati•on and Ontario as of 

!n resporise to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA will not proceed with the Contract. It 
is the CPA's continuing desire to reach mutua! agreement to terminate the Contract and negotiate terms of 
a new contract for a facility in a different location. 

in light of your obligations to mitigate any damages resulting 'from the OPA's decision not to 
proceed \Nlth the Contract, the OPA requires that you cease an further work ancl activities in connectlon with 
the Facility .(as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This 1etter constitutes Confidentla! Information (as such term is defined in the Contract). 

Sincerely, 

By: 
Name: Colin Andersen 
Title: Chlef Executive Officer 





'r<lf?. 

From: 
Sen!: 
To: 

Perun, Halyna N. (ENERGY) 
November i i, 201 i 3:07PM 
Calwell, Carolyn (ENERGY) 
FW: Greenfield 

Attachments: Greenfield South Letters- Letterhead- November i ·1 20·1 ·1 - reworded.wbk 

Privileged and Confidential 

Latest versions of OPA !etters to Eastern- according to Mike, Colin A has s\gned cJ!I three of them and Mike is waiting for 
instructions re which one to send- what drama! 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4'16) 325-6681/ Fax: (416) 325-178'1 
BB: (416) 671-2607 
E-mail: Halvna.l?erun2@ontario._ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received H1ls message in error please notify the writer and permanently delete the rnessaQe snd 
all Eltiachrnenis. Thank you. 

frorn: Nimi Visrarn [m.9.LLtg~l:§j_mf.VL'li9JH@J2m:,rer?Juthority.oD..:~Si] 
Sent: November 11, 20111:54 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Michael Lyle 
SubjE,.::t: Greenfield 

Mike asked that I forward the attached to your attention. 

Thnx 
Nirni 

Nirni Visr2m I Ontario Power Authority I Executive A.ssista nt & Board Coordln~jtor, to Genera! Counsel & Vice Pr·esident, Leg;:JI, /\boriginai and 

flegulatory Affalrs 

120 Adelaide St W., Suite 1600 I Toronto, Ontario, M5H 1Tl 

'i5: Phone: 416.969.6027 i -~:;~, Fax; 416.969.63831 r-< : Email: nimLviSL£!.D.G:i'lpowg.f22_\lthorlt.Y __ ,__g_[l.ca 

Please consider your enviromnenta! responsibiiiry befDr"e printing this ernuii. 

1 



-------------------------------------------------------------------------------------------------------~---
This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, '. 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Re Amended and Restated Clean Supply 
South Power and Ontario Power Auth<)rilty 
2005 and amended and restated as of March 16, 2009 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant It is the OPA's continuing desire to reach mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in a 
different location. If these negotiations are not successful, the OPA will not proceed with the 
Contract 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision 
not to proceed with the Contract if negotiations are not successful, the OPA requests that you 
cease all further work and activities in connection with the Facility (as defined in the Contract), 
other than anything that may be reasonably necessary in the circumstances to bring such work or 
activities to a conclusion. 

This leiter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

cc: 

Name: Colin Andersen 
Title: Chief Executive Officer 

McMillan LlP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 



CONFIDENTIAL 

November i i, 20i i 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

11.0 Melaide Street 'Nest 
Suit'::' 1600 
Toronto, Ontario ,v,SH 1T1 

www. pov-'?i'2Uthority. en. ca 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA is terminating the Contract. It is the 
OPA's continuing desire to reach mutual agreement on a satisfactory resolution of this matter and negotiate 
terms of a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision to 
terminate the Contract. the OPA requires that you cease all further work and activities in connection with the 
Facility (as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

By: 
Name: Colin Andersen 
Title: Chief Executive Officer 



From: 
Sent: 
To: 
Cc: 
Subject: 

Perun, Halyna N. (ENERGY) 
November 'I 'I, 201 ~, 3:20PM 
Maclsnnon, Craig (ENERGY) 
Lindsay, David (ENERGY); Calwell. Carolyn (ENEF\GY) 
letter and binder of public record materials 

Hi Craig- l will take one public record binder home with rne- shou(d the Minister need to discuss any of it- we can do 
this on a conference call with hirn- so thet we {ie Carolyn) don·t need to drive out with you to London for this purpose
hope that will be satlsfacto~y 

J{a[yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto_ ON M5G 2E 5 
Ph (416) 325-6681 I Fax (A16) 325-i/8'1 
BB (416) G71-2607 
E-rn ail: l::L<?Ivn@. P~~u n2_®orJ_tacio. c& 

Notice 
This communication may be solicitor/client privdeged and contain confidential inforrr:ation intendE:;d only for the person(s} 
to whom it is 1:1ddre~,sed. Any dissemination or use of this inforrnation others than the intended recipient(s) is 
prohibited. if you have received this messc:ge in error pi ease notify the writer and permanently delete the mess;:1ge and 
eli attachrnents. Thank you. 





From: 
Sent: 
To: 
Cc: 

Vv'hat a team effort! 

Lindsay, David (ENERGY) 
November i 1, 201 1 3:26 PM 
Mc;cLennan, Cra\g (ENERGY); Perun. N. (ENERGY) 
Ca!we!l, Cmofyn (ENERGY/ 
Pe: letter and binde1· of pub\ic record mc1t.erra1s 

Craio we should loop Colin in on the Jv'1inister's tirTiing. 

) believe the assurnption was that thE"~Y S;ltou!d be ready to action the let!er to Eastern on thE: essurnption that these letters 
would now today. 

if it isn't going to go today we should Je1 Co\ in know so he dotrsn't l· .. ~ave st8ff sittin9 ''""'iiinn to send letters out frorn ~~lis end. 

David 

From: ~1!acLennan, Craig (ENERGY) 
· Perun, Halyna N. (ENERGY) 

Cc: Undsayr David (ENERGY); Ca\vve1l, Caro!yn (EI~ERGY) 
Sent: Fri Nov l1 15:20:21 2011 

lhiPr't· RE: letter and binder of public record materials 

Sounds good io rne. 

From: Perun, Ha\yna N. (ENERGY) 
Sent: November ll, 2011 3:20 Pf~ 
To: 1"1acLennan1 Craig (ENERGY) 
Cc: Lindsay, David (ENERGY); Calwel\, Carolyn (ENEPGY) 
Scibject: ietter and binder of pub\ic record materials 

Hi -·- 1 will take one public record binder horne with rne -- shoLdd the Minister r1eed to discuss any of it-- we can do 
this on 2 conference cai! with him~ so that we (is Cc:1roiyn} don't need to dr\\J8 out with you (o London for this purpose
hope thct 1..-viiJ be satisfactory 

.7{oiyva 

Hz,lyna N. Perun 
A/Director 

Services Branch 
\vlinistries of Energy & Infrastructure 
T77 4th Floor, Suite 1~25 
Toronto. ON i\Ji5G 2E5 
Ph: (416) 325-(368·1 / Fc:x: (41G) ~Q5-~i78"1 
BB: 67\-260? 

Notice 
This corntnunic.aUon m2y be soiicitor/cl ent nn,JiiPnPri ancJ conic;ir: cmiftdenLisi inforrrk"ltie:n intended 
to vvhon: it is addressed 



prohibited. If you have received th'1s message in error please notify the wnter and permanently delete the message and 
2.11 allachrnents. Thank you. 
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From: 
Sent: 
To: 
Cc: 
Subject: 

fvlaclennan, Craig (ENERGY) 
November 11, 2011 4:18 Pivl 
Lindsay, David (ENERGY): Perrm, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 
Re: letter and binder of public record materials 

Just got off the phone w the Min. He's Qoing to revievv and get bsck to me tomorrow. 

VVill also talk w Dwight tomorrow. 

V\Jj!l report in on progress. 

Thanks everyone!~ 

From: Lindsay, David (ENERGY) 
To: Haclennan, Craig (ENERGY); Perun, Halyna ~L (ENERGY) 
Cc: Calwell, Camlyn (ENERGY) 
Sent: Fri Nov 1115:25:30 2011 

Re: letter and binder of public record materials 

VVhcJt a team effort! 

Craig we should loop Colin in on the ~v1inister's liming. 

1 believe the assumption 'NBS thcll they should be ready to action the letter to Eastern on the assumption that these letters 
wou1cJ fiO'·N today. 

if it isn't to go today we should let Colin knovv soh!?:: doesn't have staff sitting waiting to send letters out from his encJ. 

David 

frorn: lv'!aclennan 1 Craig (ENERGY) 
To: Perun, Halyna N, (ENERGY) 
Cc: Undsay1 David (ENERGY); Ca!wel! 1 Camiyn (ENERGY) 
Sent: Fri Nov 1115:20:21 2011 

RE: letter and binder of public record materials 

Sounds good to me. 

From: Perun 1 Ha!yna N, (ENERGY) 
Sent: i'iovarnber 11, 2011 3:20 Pi'1 
To: Haclennan, Craig (ENERGY) 
Cc Undsay1 David (ENERGY); CalvJeli 1 Carolyn (ENERGY) 
Su;bj<edt: letter and binder· of public recorci materials 

Hi Crai9- l \.viii take o~1e pub!ic record binder home with rr!c;- should the Minister need to c!iscuss any of it-- v1e ccn do 
this 011 a confer-ence call \Nith hirn- so that we (ie don't need to cJrive out with you to London for this purpose 
hope that \.-viii be satisfc1ctory 

Jfafyna 



Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2.@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments Thank you. 

2 



From: 
Sent: 

Lindsay, David (ENERGY) 
Novernber 11, 20i 1 4:37 PM 

To: 
Cc: 

Maclennan, Craig (ENERGY): Perun, Halyna N. (Ei\!ERGY) 
Calweli, Carolyn (ENERGY) 

Subject: Re: letter cmd binder of public record materials 

Thanks Craig, 

I told Cabinet office (Giles) and he told OPA (Co!in) v1e are s1anding do\vn for today. 

Keep rne posted. 

David 

From: Mcc:Lennan 1 Craig (ENERGY) 
To: Lindsay, David (ENERGY); Perun, Halyna N, (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Frl Nov 1116:18:06 2011 

Re: ~etter and binder of pub!fc record rnatedats 

Just got off the phone vJ the i'Vli'n, He's Qoinf! to revievv and ge-t back to rne tomorrow. 

\!Viii a(so talk w Dwight tomorrow. 

VVii! report in on progress. 

Thanks everyone!! 

from: Undscyr David (ENERGY) 
To: 1"-'!acLennanl Craig (ENERGY); 
Cc: CafweH( Carolyn 
Sent: Fri Nov 1.1 15:25:30 2011 

Halyna N. (ENERGY) 

S:!Jtbject: Re: letter and binder of public record materiais 

\f./hat a learn effort! 

\Ne should loop Coiin in on the !V1inister's 

i be!leve the 
vvould now 

1f it !sn'i 

David 

lo 90 

From: t'!2tCLennan, 

To: Perunl Hafyna f\J. 

vJe should let Colin kr1ow so he doesn't have ~~taf1 

Cc: Undsayr David (ENERGY); CalweH, Car-olyn (ENERGY) 
Sent: Fri Nov 1.1. 15:2.0:21 2011 

RE: letter and binder of public record rncterlals 

Sounds to m.s. 

the\ these Iefler::; 



From: Perun, Halyna N. (ENERGY) 
Sent: November 11, 2011 3:20PM 
To: ~1aclennan, Craig (ENERGY) 
Cc: Lindsay, David (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: letter and binder of public record materials 

Privileged and Confidential 

Hi Craig- I will take one public record binder home with me- should the Minister need to discuss any of it -we can do 
this on a conference call with him- so that we (ie Carolyn) don't need to drive out with you to London for this purpose
hope that will be satisfactory 

J{a{yn.a 

Halyna N. Perun 
A/Director 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street. 4111 Floor. Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: ]:ialvna. Perun2(iilontario. ca 

Notice 
This communicalion may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Perun, Halyns N. (ENERGY) 
Novc;rnber 14, 20·11 9:49AM 
Silva, Joseph (ENERGY); Jennings. Rick (ENERGY) 
Calweli, Carolyn (ENERGY) 
FVV: Draft tetter for review- Privileged and Confldential 

Ht Joseph - as pt:;r your request- this drc1ft [s the !atesl version of the proposed retter from the t,,.11nister io the OPA -- l 
have nof heEH'd further as to vvhether this version is acceptab!e to the Minister or what hc1s happened with it~ 

Re OPA letter lo the Minister·- you'!! reccill 1he oris: ina! arrived on Thursday to lv~O- so we should ol! get a copy of it if 
possible 

J{afyna 

Ha!yna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy&. Infrastructure 
777 Bay StrE::et, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax (416) 325-1781 
88 (~16) 671-2607 
E ~ rn aH: [i2 f.Y.!J?:.:J?_t~LIJll2(Cbon l§!_do .ca 

f\lotice 
This communication may be soiicitor/cllenl privileged tlnd contain confidential tnformation lntended oniy for the person(s) 
to ltJhom It is addressed. P.,ny disseminaUon or use of this inforrnation by others than the intended recipient(s) is 
prohibited. lf you r·rave received thls message in error pfease notify the writer and permanently del£-;ie the rnessape and 
a!! attachments. Thank you. 

from: Penm,. Haiyna N. (ENERGY) 
Sent: November 1.1 1 2011 2:20 Pf'-1 
To:: 'chrfsbent!ey@iibercJl.ofa.org' 
Cc fVJacLennan 1 Craig {ENERGY); Undsayr David (ENE.RGY) 
Sul1ject: Draft letter for review ~ Privileged and Confidential 

Minister~ For you consideration, piease see be!ow the text for the proposed !etier to the OP/\, with the 
additional sentence highlighted. The addition picks up on the statement about compensation in the letter 
OPA sent to you. This draft text with the addition has been approved by the Deputy Attorney General: 

[>ear Hinds: 

ln to your letter of November i 0, 20"1·1 and in recognition that cornnwnity opposition to 
South Generation F acdity is ongoing and ~.veil documented, ! arYl writing to ackno·,NiedQe the OPJ,,.'s 
negotiate v1ith the developer of the facility, Greenfie!d South Power Corporation, \vith an aim to e~c·lwo,nn 
satisfactory resolu!icn concerning the f"AississauQa site. The government rernafns committed [o '"''n, .. er, 



I have given careful consideration to public statements, correspondence to the government and resolutions of 
the Council of the City of Mississauga. While full recognition must be given to rate-payer value and the fair 
treatment of contractual counterparties, as suggested in your letter, in light of the strong and persistent 
opposition to the plant, the government supports the OPA's decision to not proceed with the contract and any 
other appropriate commercial and other steps that the OPA must take in seeking to stop construction of the 
gas plant at its current location. I will be engaging my colleagues in any dialogue with you on the most 
appropriate way to allocate compensation between the OPA and the Crown. 

The circumstances in Mississauga are unique. The government remains committed to a strong, stable supply 
of electricity for Ontario and continued support of those making investments in Ontario's electricity system. 

Sincerely, 

Chris Bentley, 
Minister 

J{a{y7Ul 

Ha!yna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph (416) 325-6681/ Fax: (416) 325-1781 
88: (416) 671-2607 
E-mai!: Halvna.Perun2@ontario.ca 

Notice 
This communication rnay be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of lllis information by others than the intended recipient(s) is 
prohibited If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 



From: 
Sent 
To: 

Perun, Halyna N. (ENERGY) 
November i 4, 201 1 i 0:34AM 
Calwell, Carolyn (ENERGY) 
Fw: This afiernoon 

High 

Will need some deck for 1:30 mtg - on my ltJay back in about five min 

Halyna Peron 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message ----
From: Silva, Joseph (ENERGY) 
To: Perun, Halyna N, (ENERGY) 
Sent: Mon Nov 14 10:31:14 2011 
Subject: Fw: This afternoon 

As discussed 

Sent using BlackBerry L-Jireless 

----- Original Message ----
From: Lindsay, David (ENERGY) 
To: Silva, Joseph (ENERGY) 
Sent: Mon Nov 14 10:11:03 2011 
Subject: This afternoon 

Hi Joseph, 

Could you explore with Halyna the progress on a slide deck for what is in the draft 
legislation and any policy decisions we will need to seek clarity on. 

I had mentioned to Carolyn and Halyna last week that we would probably need to create an 
options deck or decision deck on what to include in lation. This afternoon's meeting 
\'lith Premier's Office might be that fir'st opportunity few a policy discussion. 

A.lso cou1d you touch base loJith Giles EA to see if they could help pull together vat"ious ideas 
+or· discussion at the 1:30 meeting with Jamison Steeve. I believe the Secretary o-F Cab:inet 
was brie-Fed on various ideas back in August. 

David 
David 





from: 
Sent: 
To: 

Attachments: 

King, Ryan (ENERGY) 
November 14, 2011 11:07 AM 
Calwell, Carolyn (ENERGY) 
FW: GS Options on Site 10 11 2011 (rk).ppt 
GS Options on Site '10 11 20'11 (rk).ppt 

This is the draft but I Rick may not completely agree with the 3'" option. 
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MINISTRYOF ENERGY 
·•••••••• .......... , •• ., ••• '''">f••···· ...................... • ..... . 

Issue· 

IJ I'\! ext steps to resolve the Greenfield South gas 
plant require the government and the OPA to 
determine what wi!l happen with the Greenfield 
South site 

@ There are at least3 options for the site. 

- •<•~ • ••·-·~ ''"' ••·'~'''"~"''~''"''-""" '""''''~.,~~•''""·~·-·-•'">•••~ '""'~''~"~·•·""'-~'" •••·~ •• O'O~O,ooo•••"'''"''" ••·•~·•~--·-"'">>••~"'"'~'U'--'~''' '''"'"'"'"">w•"~"''""-~'""""" --·-,•~=- "''""~'~ 
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MINISTRYOF ENERGY 
.............. ························ ······················.··········· ........................................................................................................................................................................................................ ,,,1 

Option 2 - Greenfield retains site I 
....................... ··························· ···•······················ ................................. ··················· ....................................................................................................... : .. : 

~~ 1 1se of site for electricity generation is prohibited through 
agreement or iegislatio 

~~ Greenfield is compensated for sunk costs of project 
development, costs of restoring site to its pre-construction 
state and retains title to the land 

Pros 
~~ Limits OPA's and government's interest to financial issues 
~~ Less intrusive to private interests 
Cons 
~~ 1ublic may continue to have concerns about future use of 

site 

,~ .. -w 
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From: 
Sen!: 
To: 
Cc: 

Attachments: 

Privileoed and Confidential 

Perun, Halyna N. (ENERGY) 
November 14, 20'1'1 11:15 AM 
Betond, Erika (ENERGY) 
Kulenc!ran, Jesse (ENERGY); Silva, Joseph (ENERGY); Jennings, Rick (ENERGY); Calwell, 
Carolyn (ENERGY) 
FW: Greenfield 
Greenfield South Letters- Letterhead- November 11 20'11 - reworded.wbl< 

As requested- proposed letters from the OPi\ to Eastern 

J{afyna 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & !nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-H81 
BB: (416) 67'1-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Nimi Visram [rnailt.Q.:.I:J.im~ Vis.@m_@Q.QW,erauthority.on.ci'l] 
Sent: November 11, 2011 1:54 PM 
To: Porun, Haiyna N. (ENERGY) 
Cc: lVI ichael Lyle 
~u·o]ecr: Greenfield 

Mike asked that I forward the attached to your attention. 

Thnx 
Nimi 

Nimi VisrJ m! Ontario Power Authority I Executive Assistant & Board Coordinator, to General Counsel 81. Vice President, Legal, Aborig!na I and 

Regulatory Affairs 

120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSr·l 1T1 

'51' Phone: 416.969.6027 I 

Please conside'r your envirollrnental respor:sibiiity before printing this email. 



This e~mail message and any files transmitted with it are intended only for the narnetl recipient(s) above and may contain information that iS 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this c~mail message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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November 11, 201 'I 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Re Re!stalted Clean Fn,orrm 

:m·nr>ration and Ontario Power 
an1er!!:l£!fi and restated as of March 

!"'"'"'""' 1 Contract between "r""'ntl,~rn 
dated as of April 12, 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant It is the OPA's continuing desire to reach mutual 
agreement to terminate the Contract and negotiate terms of a new contract for a facility in a 
different location. If these negotiations are not successful, the OPA will not proceed with the 
Contract 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision 
not to proceed with the Contract if negotiations are not successful, the OPA requests that you 
cease all further work and activities in connection with the Facility (as defined in the Contract), 
other than anything that may be reasonably necessary in the circumstances to bring such work or 
activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

By: 

cc: 

POWER 

Name: Colin Andersen 
Title: Chief Executive Officer 

McMillan 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax: 416-304-3755 



CONFIDENTIAL 

November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Tornnw, Ontario .v5H lT"• 

W'i'fVi,pOV-'tO·iCU~.hority.c, .CC': 

Re Amended and Restated Clean Energy Supply (ARCES) Contract between Greenfield South 
Power Corporation and Ontario Power Authority ("OPA") dated as of April 12, 2005 and 
amended and restated as of March 16, 2009 (the "Contract") 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA is terminating the Contract. It is the 
OPA's continuing desire to reach mutual agreement on a satisfactory resolution of this matter and negotiate 
terms of a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision to 
terminate the Contract, the OPA requires that you cease all further work and activities in connection with the 
Facility {as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information {as such term is defined in the Contract). 

Sincerely, 

ONT ARlO POWER AUTHORITY 

By: 
~N:-a_m_e_: -;::Col in Andersen 
Title: Chief Executive Officer 



November 11, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON MSV 3Y3 

Attention: Greg Vogt, President 

Dear Mr. Vogt: 

Re Amended and Restated 
Power and 
amended and restated as of March 1 

Contract between Greenfield 
dated as of April 2005 and 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant. As a result, the OPA will not proceed with the Contract. It 
is the OPA's continuing desire to reach mutual agreement to terminate the Contract and ne~1otiate terms of 
a new contract for a facility in a different location. 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with the Contract, the OPA requires that you cease all furtl1er work and activities in connection with 
the Facility (as defined in the Contract), other than anything that may be reasonably necessary in the 
circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

POWER 

By: 
Name: Colin Andersen 
Title: Chief Executive Officer 





From: 
Sent 
To: 

King, Ryan (ENERGY) 
November 14, 2011 11:18 AM 
Calwell, Carolyn (ENERGY) 
RE: GS Options on Site 10 11 20'11 (rk).ppt 

Rick's ok with it but last line on last page should say convincing 'of' the city rather than convincing 'from the city' 

From: King, Ryan (ENERGY) 
Sent: November 14, 2011 11:07 AM 
To: Calwell, Carolyn (ENERGY) 
Subje:ct: RN: GS Options on Site 10 11 20l1(rk).ppt 

This !s the draft but! Rick may not completely agree VJith the 3rct option. 





From: 
Sent: 
To: 
Cc: 

Attachments: 

Calwell, Carolyn (ENERGY) 
November i4, 20i 1 12:24 PM 
King, Ryan (ENERGY); Rehob, James (ENERGY) 
Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Deck for i :00 today 
GS Options on Site_ i 4 i i 201 i .ppt 

Confidential/Solicitor-Client Privileged 

!understand that the DM wants to walk a deck into a meeting about Greenfield that he is having today to start a 
conversation about the draft legislation. Ryan, I've built on the version that you sent me to address the compensation 
question -please see attached. 

I welcome your comments- I don't pretend this version is at all definitive. I need to get this to Joseph by about i _ 

Carolyn 

This communication may be so!iciior/dient privileged and contain confidential informaUon only intended for the person(s} to whom lt is addre~;sed. f,ny 
dissemination or use of this information by others than the intended recipient(s) is prohibited_ If you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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MINISTRYOF ENERGY 

Issues 

® 1'-1 ext steps to resolve the Greenfield South gas 
plant require the government and the OPA to 
determine: 

1) what compensation Greenfield South should 
receive for termination of the contract; and 

2) what will happen with the Greenfield South site 
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MINISTRYOF ENERGY 

Option 1 - Formula based on costs incurred 

~ Greenfield would receive compensation for 
reasonable costs incurred in developing the project 
based on costs that it could prove through 
documentation and, potentially, audit 

~ Pros 
• Places onus on Greenfield South to prove its costs 

* Payment would be based on verifiable information 

• This approach was taken in the Adams Mine Lake Act, 2004 

~~~ Cons 
• It is unclear whether a formula could be negotiated with Greenfield 
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MINJSTRYOF ENERGY 

Option 3 - Referral to Arbitrator 

~~ An arbitrator could be appointed to resolve compensatio 
either with consensus of Greenfield South or throug 
legislation 

@ Pros 
• Provides for resolution of compensation through an independent third 

party 

• Allows for fair, impartial assessment of the amount of compensation 

~~ Cons 
• Could result in a lengthy process, although process could be negotiated or 

legislated 

• Once arbitration commences, the ability of the OPA and the government to 
control the process is reduced 
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MINISTRYOF ENERGY 
......... ............ . ........................................... ·········································· ................................................................................................. ··············· ......................................... ,,,,,,,,,., ....... . 

Site Option 1 - Acquisition 

® Infrastructure Ontario or Ontario Power Generatio 
acquires the site uas is" from Greenfield South 

@ Greenfield is compensated for sunk costs of project 
development and fair value for land 

® Pros 
• quick to implement 

• Costs of demolition and restoration of site are deferred 

• Site becomes available for public use or for resale 

" Cons 
• Costs of security of site 

• Tantamount to expropriation 

···-··-· -
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MINISTRYOF ENERGY 

Option 3 - City of Mississauga Participation 

* Begin discussions with the City of Mississauga to seek their 
interest in acquiring the site from Greenfield South Power 
Corporation or playing a role in resolution of the site 

* City could contribute financially to compensation for 
Greenfield South and in turn have a say in the future use of 
thelan 

~~ Pros 
• Could potentially reduce total costs borne by the OPA or the Province 
• City could show that it is doing something positive in light of the 

cancellation 

* Cons 
• Would likely require some convincing of the City. 

~~~~ ~~ ~"~~ .... , .. ~ .. ~ .. ~··-··-·~ .... ,,,,,,,_,, .. ,,,, .... ,,, .. , ...... ,, .. ~." ~ ............ ······"·····"·""""""" '" ··-=::::.::: .... ..:::;:::::;;"".. ,,,_"""~·"' .:: ·:.:::::cc:::::::=::::.:.:"""" : ::: .::::c::::::.::.::::~~· :::""~· :;:.:::::::::=::;: =:::::::::::".-~---·":: 
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From: 
Sent: 
To: 
Co: 

Attachments: 

Calwell, Carolyn (ENERGY) 
November 14, 2011 12:49 PM 
Silva, Joseph (ENERGY) 
Perun, Halyna N. (ENERGY) 
Draft Deck 
GS Options on Site.14 11 2011.ppt 

Confidential/Solicitor-Client Privileged 

Hi Joseph, 

I understand that the DM was looking for a draft deck that presents some of the policy options that will need to be 
resolved for Greenfield. Attached is a first cut- Ryan and Rick have it but have not had the opportunity to review the 
"compensation" slides- they have looked and provided input to the "site" slides . 

. Carolyn 

This cornrnunica!ion may be solidtor/c!ient privileged and contain confidential informatiOn on!y intended for the person(s) to whom H is addressed. Any 
dissemination or use of this infonnatlon by others than the intended reclpient(s) ts prohibited. !f you.have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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MINISTRYOF ENERGY 

Issues 
.............................. ..... ...... .................... ............................................................ ..... ................................................................. ................. ········ ......... . ............... . 

"' Next steps to resolve the Greenfield South gas plant require 
the government and the OPA to deten11ine: 

1) what compensation Greenfield South should receive for 
termination of the contract; and 

2) what will happen with the Greenfield South stte 

~~ These issues inform both negotiations with Greenfield 
South and, potentially, draft legislation 

• All options are not equally feasible and may need to be adjusted depending 
on circumstances 
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MINISTRYOF ENERGY 

Option 1 - Formula based on costs incurred 

~ Greenfield would receive compensation for 
reasonable costs incurred in developing the project 
based on costs that it could prove throug 
documentation and, potentially, audit 

{i Pros 
® Places onus on Greenfield South to prove its costs 

$ Payment would be based on verifiable information 

• This approach was taken in the Adams Mine Lake Act, 2004 

~ Cons 
• It is unclear whether a formula could be negotiated with Greenfield 
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MINISTRYOF ENERGY 
..................................................................................................................................................................................... ,. ........................ ,,. ............................................ . 

Option 3 - Referral to Arbitrator 

,. An arbitrator could be appointed to resolve compensation 
either with consensus of Greenfield South or through 
legislation 

!D Pros 
• Provides for resolution of compensation through an independent third 

party 

• Allows for fair, impartial assessment of the amount of compensation 

,. Cons 
• Could result in a lengthy process, although process could be negotiated or 

legislated 

• Once arbitration commences, the ability of the OPA and the government to 
control the process is reduced 
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MINISTRYOF ENERGY 
..... ······· ············································ ........ ········· .......... . ............................................................ , ............... , .......................................................................................... , .................... .. 

Site Option 1 -Acquisition 
.............. ....... . ............................................................................................................................................................... ., ........................................ ,., ................................... . 

" Infrastructure Ontario or Ontario Power Generatio 
acquires the site "as is" from Greenfield South 

" Greenfield is compensated for sunk costs of project 
development and fair value for land 

~~ Pros 
• Quick to implement 

• Costs of demolition and restoration of site are deferred 

• Site becomes available for public use orfor resale 

<II Cons 
• Costs of security of site 

• Tantamount to expropriation 
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MINISTRYOF ENERGY 

Option 3 - City of Mississauga Participation 
....... ............................... ........................................... ···'·· .......... ,. ................................................................... ········································· ............................... . 

01 Begin discussions with the City of Mississauga to seek their 
interest in acquiring the site from Greenfield South Power 
Corporation or playing a role in resolution of the site 

® City could contribute financially to compensation for 
Greenfield South and in turn have a say in the future use of 
the land 

" Pros 
• Could potentially reduce total costs borne by the OPA or the Province 
• City could show that it is doing something positive in light of the 

cancellation 

01 Cons 
• Would likely require some convincing of the City. · 

·········-~----- -.. ~~--- .. "~----~" ·-~---
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From: 
Sent 
To: 
Cc: 

Attachments: 

King, Ryan (ENERGY) 
November i 4, 201 i 1:12 PM 
Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
RE: Deck for i :00 today 
GS Options on Site 14 11 201i(rk).ppt 

One comment/question on slide 5 (attached) 

from: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 12:24 PM 
To: King, Ryan (ENERGY); Rehob, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Subject: Deck for 1:00 today 

Confidential/Solicitor-Client Privileged 

I understand that the DM wants to walk a deck into a meeting about Greenfield that he is having today to start a 
conversation about the draft legislation. Ryan, I've built on the version that you sent me to address the compensation 
question -please see attached. 

I welcome your comments- I don't pretend this version is at all definitive. I need to get this to Joseph by about i. 

Carolyn 

Thfs communication may be solidtor/c!lenl privileged and contain confidential information only intended for the person(s) to whom lt is addressed. Any 
dissemination or use of this informntion by others than the intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanently de!ete the message and ail attachments. Thank you. 
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MINISTRYOF ENERGY 
........ ·············· ................ .,............................... ................................... . .............................................................. . 

Issues 

• ® I'll ext steps to resolve the Greenfield South gas 
plant require the government and the OPA to . 
determine: 

1) what compensation Greenfield South should 
receive for termination of the contract; and 

2) what will happen with the Greenfield South site 
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MINISTRYOF ENERGY 
...................... ············ .................................................................................................................................................................................... , ......................................................................... . 

Option 1 - Formula based on costs incurred 

• Greenfield would receive compensation for 
reasonable costs incurred in developing the project 
based on costs that it could prove through 
documentation and, potentially, audit 

• Pros 
• Places onus on Greenfield South to prove its costs 

w Payment would be based on verifiable information 

• This approach was taken in the Adams Mine Lake Act, 2004 

• Cons· 
* It is unclear whether a formula could be negotiated with Greenfield 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

i'~ 

Pontario 



5 

MINISTRY OF RGY 

® 

® 

® 

• 
1 n - n 

ld would re 
. ' 

l ,rp nn 1ve mpens I n s 

am u aet rmm a ny tn ' 11115 l110Lint WOUI ea 
' ' stimate of 0 to th at oft I I n tn "'-'-"M M\..ll U'-t..; 

rs ~ ~ .- ~ ' verm on 111 re 

1-"rclS 

• An ;:,mntl uld 1ned qu1 

t 11115 

• Would Ul piementatton 

- Greenfield would not agree to an amount imposed by the OPA or tile 

• Mnf!Pr!f'-, a ry a u !r 

CONFIDENTIAL/SOLICITOR~CLIENT 

PF\IVILEGED 

[ig] 



SlideS 

1<1 Would Greenfield have any further legal recourse if they did not agree to the amount? 
kingry, 11/!4/2011 
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MINISTRYOF ENERGY 
................................................ ,, .. ,,,,,,,,,,.,,.,,,.,,,,,................................ .......................................... ............ .... ..... ............. . .................... ··········· ........... ............. .......... .......... . ............................ . 

The Project Site 
......................................................................................... ., .............................. ····················· .......... . .................................................................. · ................................................ . 

®I There are at least 3 options to address the project 
site, which is a brownfield in a mostly industrial 

· and commercial area: 

1. Acquire the site 

2. Greenfield retains the site 

3· Engage the City of Mississauga to seek its interest 
in acquiring the site from Greenfield South or 
contributing to compensation to Greenfield South 
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MINISTRVOF ENERGY 
................................................................................................................................................................................................................................................ ·- ······································ ······················ 

Option 2 - Greenfield retains site 

~~~ Use of site for electricity generation is prohibited through 
agreement or legislation 

~~~ Greenfield is compensated for sunk costs of project 
development, costs of restoring site to its pre-construction 
state and retains title to the land 

~~~ Pros 
• Limits OPA's and government's interests to financial 

• Less intrusive to private interests 

.. Cons 
• Public may continue to have ongoing concerns about future use of site 

"•-''" 
"'--··"-~"·~·-~-----"·~··· ··-~----···- ·--~---··. -····-"" ... -----~-- "---····------------~------
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MINISTRYOF ENERGY 

Other Considerations 

El Relocation - Greenfield South develops a 
generation project at another site or Greenfield 
South's turbines are used at another site 

• Relocation complicates and potentially delays resolution of the 
Mississauga site 
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From: 
Sent: 
To: 
Cc: 

Calwell, Carolyn (ENERGY) 
November 14,20111:15 PM 
Silva, Joseph (ENERGY) 
Peron, Halyna N. (ENERGY) 
Fw: Deck for 1:00 today 

Attachments: GS Options on Site 1411 2011(rk).ppt 

Please see Ryan's change in the attached. 

Carolyn 

Fmm: King, Ryan (ENERGY) 
To: Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Sent: Man Nov 14 13:12:22 2011 

RE: Deck for 1:00 today 

One comment/question on slide 5 (attached) 

Fmm: Calwell, Carolyn (ENERGY) 
Sent: November 14, 201112:24 PM 
To: King, Ryan (ENERGY); Rehob, James (ENERGY) 
Cc: Perun, Halyna N, (ENERGY); Jennings, Rick (ENERGY) 
Subjerct: Deck for 1:00 today 

Confidential/Solicitor-Client Privileged 

I understand that the OM wants to walk a deck into a meeting about Greenfield that he is having today to start a 
conversation about the draft legislation. Ryan, I've built on the version that you sent me to address the compensation 
question -· please see attached. 

I welcome your comments- I don't pretend this version is at ali definitive. I need to get this to Joseph by about 1, 

Carolyn 

This communication may be solicitor/client privileged and contain confidentiallnforrnalion only intended for the person(s) to whom it is addressed. f\ny 
dissemination or use of this infom1ation by other-s than the intended recipient(s) is prohibited. If you have recGived this message in error please notify the writer 
and permanently de!ete the message and all attachments. Thank you. 
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MINISTRYOF ENERGY 

Issues 

0) 1'\lext steps to resolve the Greenfield South gas 
plant require the government and the OPAto 
deten11ine: 

1) what compensation Greenfield South should 
receive for termination of the contract; and 

2) what will happen with the Greenfield South site 
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MINISTRYOF ENERGY 

Option 1 - Formula based on costs incurred 

e Greenfield would receive compensation fo 
reasonable costs incurred in developing the project 
based on costs that it could prove through 
documentation and, potentially, audit 

~~~ Pros 
• Places onus on Greenfield South to prove its costs 

• Payment would be based on verifiable information 

• This approach wasta ken in the Adams Mine Lake Act, 2004 

l& Cons 
• It is unclear whether a formula could be negotiated with Greenfield 
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f<l Would Greenfield have any further legal recourse if they did not agree to the amount? 
i(n•yy, 11/.l"l/2011 
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MINISTRYOF ENERGY 

The Project Site 

e 1 here are at least 3 options to address the project 
site, which is a brownfield in a mostly industrial 
and commercial area: 

1. Acquire the site 

2. Greenfield retains the site 

3· Engage the City of Mississauga to seek its interest 
in acquiring the site from Greenfield South or 
contributing to compensation to Greenfield South 

CON Fl DENTIAL/SOLICITOR-CLI ENT 
PRIVILEGED 

1'):..-

Vontano 



8 

MINISTRY OF 1:1\1 E 

II 

II 

@ 

® 

• ® 

1 1- um 

II Ill rl" II I H I! U ?-' I H lr r! n n ll r U nta rJ !-'ower lJ .. " . " r ~ 
,., ' " ~ 

Sl 

' 'r nn I IS mp s d r sunk co of 
I nt ' lu rl pill n 1r 

r-1 11s 
• I lUiCk 

• 1 n-.r .... nr, IPnuHmnn and restoration of site a deferred 

• s be 

'lliiS 

w 1 nc;tc; nf rity s 

• 1 nrnrllmlunt to expro 

r public u or for 

on 

CO ~1 Fl DE NTIAL/SO Ll CITO R.-C Ll ENT 
LEC.ED 

le 

rati 
' 

' roJe 



9 

MINISTRYOF ENERGY 

Option 2 - Greenfield retains site 

~~ Use of site for electricity generation is prohibited through 
agreement or legislation 

~~ Greenfield is compensated for sunk costs of project 
development, costs of restoring site to its pre-construction 
state and retains title to the land 

~~ Pros 
• Limits OPA's and government's interests to financial 

• Less intrusive to private interests 

~~ Cons 
• Public may continue to have ongoing concerns about future use of site 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 

('~ 
;,. '> . v Ontano 
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MINISTRYOF ENERGY 

Other Considerations 

~ Relocation - Greenfield South develops a 
generation project at another site or Greenfield 
South's turbines are used at another site 

• Relocation complicates and potentially delays resolution of the 
Mississauga site 

CON Fl DENTIAL/SOLICITOR-CLI ENT 

PRIVILEGED 

r'~ 

t?ontario 



Fmm: 
Sent: 
To: 

Rehob, James (ENERGY) 
November 14, 201 1 1 :25 PM 
King, Ryan (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Deck for ·1 :00 today 

Hi, Carolyn- Ryan had a further comment regarding noting that any legislation could be judicially reviewed and could 
result in ongoing litigation- If desired, you could add the point to Slide 5 under Cons. 

from: King, Ryan (ENERGY) 
Sent: November 14, 2011 1:12PM 
To: Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Su1bj•eclt: RE: Deck for 1:00 today 

One comment/question on slide 5 (attached) 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 201112:24 PM 
To: King, Ryan (ENERGY); Rehob, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
SubjEect: Deck for 1:00 today 

Confidential/Solicitor-Client Privileged 

I understand that the DM wants to walk a deck into a meeting about Greenfield that he is having today to start a 
conversation about the draft legis ration. Ryan, I've built on the version that you sent me to address the compensation 
question -please see attached. 

I welcome your comments- I don't pretend this version is at all definitive. I need to get this to Joseph by about 1. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only lniended for the person(s} to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have reo:;:ived this message in error please notify the writer 
and permanently de!eie the message and all attachments. Thank you. 





From: 
Sent: 
rc.: 

Kulendran, Jesse (ENERGY) 
November 14, 201'1 2:25PM 
Calwell, Carolyn (ENERGY) 
FW: OPA's Letter to Minister 

Attachments: OPA letter to Minister- 10 NOV 20'1i.pdf 

FYL 

From: Kulendran, Jesse {ENERGY) 
Sent: November 14, 201110:53 Ar~ 
To: Lindsay, David (ENERGY); Jennings, Rick (ENERGY); Perun, Halyna N, (ENERGY) 
Cc: Silva, Joseph (ENERGY) 
Suibje:ct: OPA's letter to r~inister 

For our recordsr here's a copy of the final that came in. 

l 





November iO. 2011 

rv1in\ster Christopher Bent:ey 
Office of the lv1inister 
Ministr.:{ of Energy 

Floor, Hearst Block 
900 
Toronto, Ontario 
't.,.17A 2E1 

Dear Minister: 

I am writing to you on beh8\f oi 1he Ontario Pm,·ver P..uthority"s (OP/l;j Bocrd o{- Directors VJith respect to the 
Greenf!dd South Pmr.;er Plant, which the Ministry of Energy procured in 2004. The OPA vJas subsequently 
directed to enter into a contract wiih GreenUeid and is novJ Ute sole counterparty. The Board clearly 
unclerstands the government's intention to rebcate the plant as outlined in your lt"::ttcr to !he OPA on 
October 24. 20i i. The purpose of this retter is to ensure that the government's intention is met. 

The OP/\ Board cf Directors takes IJery seriously its responsibiiities to our contract Like the 
provincial government, we would like to achieve a reso!utlon for the Greenfield South plant that provides 
both fair treatnlent to the counterparty and Ontario ratepayers. VVe also thlnk it is irnportant thai t.;!ectrlcity 
developers generaHy continue to have confidence to invest in Ontario and that gas-fired generation 
continues to be accepted as an important, cost-effective and safe of the province's electricity supply 
mix. At the same time. v;e re~.togn!ze the public concern about the roc:ation cf this plant and requests 
that construction of the stop. 

f>Jter your October the OPA commenced dJscussions with Greenfield South. To date. 
the OP/~ 's approach has been to reac 1n CHi with Greenfield South to stop construction 
and negotiate en to relocate tr1e plant or terminate the contract Since then, it has become 
clearer that Greenfield South may not agree to such an 2pproach. 1n of th!s, the logical next 
appears to be to notify Greenfield South that the OPA wiH not be w\th the contract. 

i w\sh to assure you that. even after taking thls 
Greenfte/d South to arrive at an on 

seek to continue discussions wlih 
comper~sation. G\vt;n our shared Interest \n 

value, 1he board vvould !hen a\so like to cornrnence c1 di;oiooue Vv'ith you on thE: most appropriate 
vvay to c;Hocate the compensation bei'vveen the OP/-\ and the Crown 

l look forward to your reply. 

Yours 

Jlrn Hinds 
Chair 





From: 
Sent: 
To: 
Cc: 

Hi Amanda-

Paron, Halyna N. (ENERGY) 
November 14, 2011 2:42 PM 
Letourneau, Amanda (ENERGY) 
Calwall, Carolyn (ENERGY); Carson, Cheryl (ENERGY) 
research 

The Minister of Energy has asked for a 'coles notes' version of the tort of misfeasance in public office- could you please 
send a short blurb to me about this tort and defences- thank you. 

As this pertains to the Mississaoga gas plant metier- it's urgent End of clay please-

I must apologize for not thanking for the last bit of research you did on this mailer- so thank you for that' 

J{afytUl 

Halyna N. Peron 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
86: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. 1f you have received this rnessage in error please notify the writer and permanently delete the messa9e and 
all attachments. Thank you. 





From: 
Sent: 
To: 
Cc: 

Calwell, Carolyn (ENERGY) 
November 14, 2011 4:59 PM 
King, Ryan (ENERGY); Rehob, James (ENERGY) 
Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
RE: Deck for 1:00 today 

Confidential/Solicitor-Client Privileged 

Ryan, thanks for looking at this draft so quickly and for your question about further recourse Greenfield might have if we 
fix an amount for compensation through legislation. If we take this approach, we would also use the legislation to 
extinguish all rights to any other compensation, including any ability for Greenfield to proceed through the courts. Our 
remaining exposure is through NAFT A, as we can't legislate away any risk associated with our trade agreements. 

Carolyn 

from: King, Ryan (ENERGY) 
Sent: November 14, 20111:12 PM 
To: Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Sulbje,ct: RE: Deck for 1:00 today 

Onecomment!question on slide 5 (attached) 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 12:24 PM 
To: King, Ryan (ENERGY); Rehab, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Sur!JjE:ct: Deck for 1 :00 today 

Confidential/Solicitor-Client Privi!egec/ 

I understand that the DM wants io walk a deck into a meeting about Greenfield that he is having today to start a 
conversation about the draft !eg!slation. Ryan, !'ve built on the version that you sent me to address the compensation 
question - please see attached. 

I welcome your comments - ! don't pretend this version is at all definitive. I need to get thfs to Joseph by about 1. 

Carolyn 

This comrnunicatlcn may be soJicitor/cJieni privireged and contain confidential information only intended forthe person(s) to whom it is addressed. Any 
dissemination or use of this informaiion by others than the intended recipient(s) is prohibited. If you have rec(~ived this message in error please notify the writer 
and permanenily delete the message and all attachments. Thank you. 





From: 
Sent: 
To: 
Cc: 

Calwell, Carolyn (ENERGY) 
November '14, 2011 4:59PM 
l<ing, Ryan (ENERGY); Rehob, James (ENERGY) 
Perun, Halyna N. (ENERGY); Jennings, Rick (Er"ERGY) 
RE: Deck for 1 :00 today 

Confidential/Solicitor-Client Privileged 

Ryan, thanks for looking ai this draft so quickly and for your question about further recourse Greenfield might have if we 
fix em amount for compensation through legislation. If we take this approach, we would also use the legislation to 
extin~Juish all ri~]hts to any other compensation, including any ability for Greenfield to proceed through the courts. Our 
remaining exposure is through NAFTJ\ as we can't legislate away any risk associated with our trade agreements. 

Carolyn 

From: King, Ryan (ENERGY) 
Sent: f~ovember 14, 2011 1:12 PrVJ 
To: Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
Cc: Perun, Halyna N, (ENERGY); Jennings, Rick (ENERGY) 
Sulbje,ct: RE: Deck for 1:00 today 

One comment/question on slide 5 (attached) 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 201112:24 P~i 
To: King, Ryan (ENERGY); Rehab, James (Ef~ERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 

Deck for 1:00 today 

Confic!entiai/So/icitor-Ciient Privileged 

I understand that the OM v;ants to walk a deck into a meeting about Greenfield thal he is having today to start a 
conversation about the draft legislation. Ryan, I've built on the version that you sent me to address the compensation 
question- please see attacl'ted. 

I welcome your comments~ I don't pretend this version Is at al! definitive. i need to !his !o Joseph by about ·;, 

Carolyn 

This communication may be sollci!or/clieni rrivileged and contain confidential information only inic.:,nded for the person(s) to whom ii is addressed_ Any 
dissemination or use of this information by others than the intended recipient(s) is prohibiied. If you have received this message in error please notify lhe writer 
and permaneni!y delete the rne:;sage and all a(lachmen1s. Thank you. 





From: 
Sent: 
To: 

Attachments: 

Jfafy1UI. 

Halyna N. Peron 
}\/Director 
Legal Services Branch 

Peron, Halyna N. (ENERGY) 
November 14, 201 i 5:33PM 
Calwell, Carolyn (ENERGY) 
FW: research 
Elements of the Tort of Misfeasance in Public Office.cloc 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.P<';run2[a)ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. !f you have received this message in error please notify the writer cmd permanently delete the message and 
all attachments. Thank you. 

From: Letourneau, Amanda (ENERGY) 
Sent: November 14, 2011 4:37 PM 
To: Perun, Halyna N. (ENERGY) 
Sulbje;ct: RE: research 

Hi Halyna, 

Here is the research on misfeasance in public office. ! could not find specific information on defences, but the elerrtents of 
the tort provide guidance on how al!egations would be rebutted. 

Hope this helps, let rne know if you need anything else. 

Thanks, 

Amanda 

From: Peron, Halyna N, (ENERGY) 
Sent: November 14, 2.011 2:42 PM 
To: Letourneau, Amanda (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Carson, Cheryl (ENERGY) 
!>UO]'ecr: research 

HI Amanda-

The Minister of Energy has asked for a "coles notes" version of the tort of misfeasance in public office- could you please 
send a short blurb to me about this tort and defences- thank you. 



As this pertains to the Mississauga gas plant matter- it's urgent. End of day please 

I must apologize for not thanking for the last bit of research you did on this matter- so thank you for that! 

:Hafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent 
To: 

Rehab, James (ENERGY) 
November 14, 2011 5:50PM 
Calwell, Carolyn (ENERGY) 
RE: Index 

Hi, Thanks very much, Carolyn- I note the removal of the 'Policy Comments' row clnd would only note til at I had arrived 
at its inclusion through my initial discussions with Sara Blake at CLOC, but recognize that it might be somewhat 
cumbersome. The only other thought I l1ave immediately regarding the record is whether we can legitimE!tely ask MOE for 
any of their Minister's correspondence 'tn order lo bolster our Minister's decision and whether that would be permissible 
since it would be open for our staff to 'touch base' with their staff on these matters as part oi an ongoing shared interest in 
the file, Perhaps you've a!ready fufly considered this and l did note that sorne of the items referenced letters and reports 
referenced MOE. I'll look it over further. Thanks! James 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 5:21 PM 
To: Rehob, James (ENERGY) 
SUI:!JE!ct: RE: Index 

Apologies -- I sent the wrong draft. This is the one currently in use. 

Carolyn 

from: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 4:49PM 
To: Rehab, James (ENERGY) 
Subje!ct: Index 

Attached as discussed. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential !nfoml~l1ion only intended for the person(s) to whom it is ;::.Jddressed. Any 
dissemination or use of this information by others [han the intended recipienl(s) is prohibited. If you have received this message in error please notify the writer 
and permanen!!y delete the message and all attachments. Thank you. 

1 





From: 
Sent 
To: 
Cc: 

Silva, Joseph (ENERGY) 
November 14, 2011 6:07 PM 
Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY) 
RE: Index for the Minister's record 

Hi Carolyn- no problem. It's been replaced. I'm sticking around and will be sending out the final 
signed letter. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 5:56 PM 
To: Silva, Joseph (ENERGY) 
Cc: Perun, Halyna N, (ENERGY) 
Subj<adt: Index for the 1"1inister's record 

Hi Joseph, 

If possible, it would be best to replace the index in the Minister's binder with the attached, which corrects some typos and 
formatting issues. There are no substantive changes. 

I understand that the Minister plans to sign the letter to the OPA tonight. In this light, I am not following up with Comrns to 
see if they have clean copies of tl1e documents in the record, as we cannot replace those copies before he signs. 

Thanks for your help. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential infonna\ion only intended lor 'the person(s) lo whom ·It is addressed. Any 
dissemination or use of this iniormallon by others than the intended recipienl(s) is prohibited. If you have receivrc;d this message in error please notify the writer 
and pem1cmently delete the message and all atiacl"iments. Thank you. 





From: 
Sent: 
To: 

Perun, Halyna N, (ENERGY) 
November i4, 20ii 6:20PM 
Lindsay, David (ENERGY) 

Cc: Silva, Joseph (ENERGY): Calwell, Carolyn (ENERGY) 
Short note on tort of misfeasance in public office 

Attachments: BN Misfeasance of0ffice,i4 i'l 20ii_doc 

/\s per the Minister's request today, please flnd attached a "Coles notes" on the tort of misfeasance in public office. This is 
not a deep dive into the law but is written to provide the Minister with a high-level explanation of the tort, including 
defences, For your consideration and for forwarding to the MO, Thank you 

J{afyna 

Halyna N_ Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4i6) 325-6681 I Fax: (4i6) 325-1781 
BB: (416) 671-2607 
E-mail: Halvna.Perun2@ontario.c;:::l 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed_ Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited_ If you have received this message in error please notify the writer and permanently delete the message and 
all attachment::.;. Thank you. 
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from: 
Sent; 
To: 
Cc: 

Silva, Joseph (ENERGY) 
November 14, 201 i 7:33PM 
Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY) 
RE: Index for the Minister's record 

The fVilnister is scheduled to corne to office 
complete his be in a position to sign by 9 

Caro~yn, Hafyna ··- \A/ouid 
he (\'II be here). 

from: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 &:09 P~1 
To: Silva, Joseph (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Sul:lJE!ct: RE: Index for the Minister's record 

Thank you very much' 

From: Silva, Joseph (ENERGY) 
Sent: November 14, 2011. 6:07 P~1 
To: Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Sulbje:ct: RE: Index for the l"linister's record 

Hi Carolyn- no problem. It's been replaced. 
signed letter. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 5:56PM 
To: Silva, Joseph (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subje:ct: Index for the Minister's record 

Hi Joseph, 

sticking around and will be sending out 

can 

in case 

final 

If possible, It would be best to replace the index in the Minister's binder with the attached, which corrects some typos and 
formatting issues. There are no substantive changes. 

I understand that the Minister plans to sign the letier to the OPA tonight. In this light, I am no\ following up with Comms to 
see if they have clean copies of the documents in the record, as we cannot replace those copies before he signs. 



Thanks for your help. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s} is prohibited. If you have received this message in error please notify the writer 
and permanently delete the message and a!f attachments. Thank you. 

2 



From: 
Sent: 
To: 
Co: 

Silva, Joseph (ENERGY) 
November 14, 2011 8:29 PM 
Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY) 
RE: Index for the Minister's record 

Minister has signed. Pens down for tonight @ 

I'll send out letter by email tonight. 

M noticed that the appendices are not there (something i flagged to his Chief). Please continue to 
ask the OPA for the appendices and we'll provide to MO complete Minister's record. Thanks! 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 8:16PM 
To: Silva, Joseph (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subje,.:t: Re: Index for the Minister's record 

Will do. 

Carolyn 

From: Silva, Joseph (ENERGY) 
To: Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Sent: Mon Nov 14 19:33:19 2011 
Subjerct: RE: Index for the Minister's record 

So on 

questions (1'!/ be here). 

Many thanks 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 6:09 PM 
To: Silva, Joseph (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 

much 

Subjerct: RE: Index for the Minister's record 

Thank you very rnuchl 

\Ne can 

if check 



from: Silva, Joseph (ENERGY) 
Sent: November 14, 2011 6:07PM 
To: Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: RE: Index for the Minister's record 

Hi Carolyn- no problem. It's been replaced. I'm sticking around and will be sending out the final 
signed letter. 

From: Calwell, Carolyn (ENERGY) 
Sent: November 14, 2011 5:56 PM 
To: Silva, Joseph (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: Index for the Minister's record 

Hi Joseph, 

If possible, it would be best to replace the index in the Minister's binder with the attached, which corrects some typos and 
formatting issues. There are no substantive changes. 

I understand that the Minister plans to sign the letter to the OPA tonight. In this light, I am not following up with Comms to 
see if they have clean copies of the documents in the record, as we cannot replace those copies before he signs. 

Thanks for your help. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this infom1ation by others t!'1an !he intended recipient(s) is prohibited. If you have received this message in error please notify the writer 
and permanenlly delete the message and all attachments. Thank you. 

2 



From: 
Sent: 
To: \ 

Cc: 

A!!achments: 

Silva, Joseph (ENERGY) 
November 14, 2011 8:36 PM 
Perun, Halyna N. (ENERGY); Ci3lwell, Carolyn (ENERGY); Jennin~JS, Rick (ENERGY); 
Maclennan, Craig (ENERGY) 
Kulendran, Jesse (ENERGY) 
Scanned -Letter to J Hinds 
document201 H 1-i4-202257.pdf 

Hi everyone- attached is the scanned copy of the letter signed by the Minister. This has been 
emailed to Mr Hinds a few minutes ago. Hard copy to come by mail. 

Joseph 

from: J2pJJQJ;£l,QQJyCa!orlf:aJ:iQ.&i'l [ maill;Q,;,DoN QJ;Jl~y@,ontaU<;U;,i'l] 
Sent: November 14, 2011 8:2.3 PM 
To: Silva, Joseph (ENERGY) 
Sulbje:ct: scanned document from MEl DIVIO IBM 1769MFP 
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Mlnistrj of Energy 

4''- Floor_ Hearst Block 
9DG Eay Strest 
Toronto ON f/:7A 2E1 
TeL. 4\6-327-El75S 
Fax: 416-327-675~ 

NovetT'!ber 14, 201 i 

Mr. Jim Hinds 
Chair 
Ontario Power Authority 

4" £:tag0, E>diflc~; Hesrst 
SOO, w& 
Toconto M7A 2Ei 
T£:1 416 327·6758 
Te!2c 4 '16 327-67::14 

1600- i 20 Adelaide Street West 
Toronto ON M5H iT\ 

Dear Mr. Hinds: 

In response to your \etter of November ·to, 2011 and in recogn\tion that community opposi1ion 
to the Greenfield South Generation Facility is ongoing and well documented, i am 'Nriting to 
acknowledge the OPA's efforts to negotiate wlth the developer of the facility, Gree-nfield South 
Povver Corporation, with an aim to achieving a satisfactory resolution concerning the 
Mississauga site. The government remains committed to having the plant relocated 

l have given carefu~ consideration to public statements, correspondence to the government 
and resolutions of the Council of the City of Mississauga. While full recognition must be g!ven 
to rate-payer value end the fair treatment of contractus\ counterpartles, as suggested ln your 

in light of the stmng and persistent opposition to the plant, the government supports the 
OPA's decision to not proceed with the contract and any other commercic!! and 
other steps that the OPA must take In seeking to construction o'f the gas plant at its 
current location. The government wn! due consideration to the you have raised 
about the aHocation of compensation. 

The circumstances !n Mississauga are unique. The government remains committed to a 
strong, stable supply of electridty for Ontario and continued suppori of those mak1ng 
investments \n Ontario's c-k>rtric.rht c."""'m 

Chris Bentley 
f'11inister 

c Davjd Undsay, Deputy Minister 



' 



From: 
Sent: 
To: 

Maclennan, Craig (ENERGY) 
l~overnber '17, 2011 8:37AM 
Calwell, Carolyn (ENEf.:ZGY) 
FW: Contact 

CJiven llle TC stuff .. what is my abi!iiy to meet with these folks still? Silould I decline the rneeling? 
CM 

From: Chr!s Breen [maHto:chris ...... l2.r.et;;ll@lralh~~g_ngc!a.cQJJJ] 
Sent: November 16, 2011 3:06 Pf~ 
To: MacLennan, Craig (ENERGY) 
su:I:>JEl<:t: Contact 

Sir, 

l hope all is welL Congratulations on the rPr·,,n 

new Minister. 
election and your re-appointment under your 

I thought I should tmrch base to see if you are able cateh up at some point l f so, please let 
me know what timing might work fi:lr a call or a quick meeting? 

'fhanks, 
Chris Breen 
www.transcani.id~h~<:ml 
416.605._;_>L"T 

Please note our new addrer.r:: 
Royal Bank Plaza, South 
200 Street, Suite 2400 
Post OfJ]ce 43 
Tonmto, Ontario 1 

This e!e,ctronic and any attached documenU-.; are intended only f()r the named addressec(s). This 
comn1un-lcation frcnn TransCannda rnay contain lnf()Trnaiion that is privileged, confidential or otherwise 
protec!cd hom disclosure and il must nol be discioscd, copied, D1rwnrded or distri,buted without m1lhorizalion. H 
you have received this ·message in error, notif); the sender im.n1cdiately and delete the originaJ n1cssage. 
Thank_ yo-u. 





From: 
Sent: 
To: 

Perun, Halyna hl. (ENEf~GY) 
~!overnber 17, 20·11 fl:59 AM 
Calwell, Carolyn (ENERGY) 
t-\e: Contact 

For both reasons in my vlew am on my way to the soc ag mln so 

Halyna Pmun 
!\ \Dil·ector 
f)h: 416 325 6681 
BEl: 416 6'11 2607 

Sent using !3!t:lckBerry 

From: Calwell, Carolyn (ENERGY) 
To: Perun, 1-ialyna N. (ENERGY) 
Sent: Thu Nov 1.7 08:55:28 2011 
Subje,ct: FW: Contact 

Could we discuss? ft ~;eems inappropriate for Craig lo meet them, but I'm not exactly sure flow to position ft
inappropriate because of the onDoing discussions or because of past discussiont:.;? 

'··carolyn 

From: Maclennan, Crai<;~ (END<GY) 
Sen!:: November 17, 2011 B:37 M1 
To: Cctlwell, Carolyn (ENERGY) 
~irli)JCoct: FW: Contact 

Given fhe -rc stuff .. wh<::~l is my E)biii1y lo meet wit!'1 thGse folks still? Should t decilne the meeting? 
crv1 

From: Chris Breen fn!alltQ_; __ cbL[~r~e .. mf!liEm5_ran_s}da._Lon}] 
Sent: November 16, 2011 3:06 P~~ 
To: f'iacLennan, Crai~J (ENERGY] 
Su.bjc:ct: Contact 

l hope all is wel i. Congratulations on 
new Minister. 

l thought I should touch base to see if you are able to catch up ill some 
me know what timinrz mieht work for a call or a ouick meeting'? 

t~ ~ L 

nt. lf 

your 



416.605.3524 

Please note our new address: 
Royal Bank .Plaza, South Tower 
200 Bay Street, Suite 2400 
Post Office Box 43 
Toronto, Ontario M5J 2.1 l 

This electronic message and any attached documents are intended only for the narned acldressee(s). This 
communication fi"mn TransCanada may contain infl)fl11ation that is privileged, confidential or otherwise 
protected liorn disclosure and it must not be disclosed, copied, f()rwardecl or distributed without authorization. If 
yoLr have received this message in error, please notify the sender immediately and delete the original message. 
Thank you. 
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From: 
Sent: 
To: 

C;elwell, Carolyn (ENEF'!GY) 
November 17, 2011 9:45 J\M 
Maclennan, Craig (ENERGY) 
RE::: Contact 

It vJm.J!J be best to decline the meeting in lioht of onDoing issues. Happy io chat abm.Jt i1 if you wish. 

Carolyn 

frorn: MacLennan, Cr-aig (ENERGY) 
Sent: November 17, 2011 B:37 fllvi 
To: Calwell, Carolyn (ENERGY) 
Subje:ct: FW: Contact: 

Given the TC sluff .. what is rny c1bitity to meet with these folks slil!? Shou!d ! dedine lhe meeting? 
CM 

FnHYii: Chris Breen [mg_Uto:dl!]_;2__J2f£_~D(i:il_l;rQn~cangda,.;;;.glll] 
Sent: November 16, 2011 3:06 PM 
To: Maclennan, Craig (ENERGY) 

1hiPrr: Contact 

Sir 
' 

l hope all is well. Congratulations on tbe recent election and your re-appointment under your 
nt>V+./ f\Air1·ister. 

I thought ! "!Joule\ touch base to see if you. are to catch up at some point. If 
me what timing mighl fix a cali or a quick meeting? 

Chris Breen 

note our new address: 
aza, South 

Street. Suite 2400 
43 

'Toronto, Ontario 

This electronic rnessage and any ;JU.ached docm11cnts arc intended only for the narned addrcssee(s). '}'his 
comnnmication frorn 'J'ransCanada may contain infonnation that is privileged, confidential or otherwise 
protected frOJn disclosure and it must not be cl"isclosed, cop1ed, f()rwarded or distributed without authorizarion. ff 



you have received this mcssa3c in error, please notify the sender irnmecliately and delete the original message. 
Thank you. 



From: 
Sent: 
To: 

Maclennan, Craig (ENERGY) 
November 17, 2011 9:46AM 
Calwell, Carolyn (ENERGY) 
RE: Contact 

How do I decline ... jusL .. "unfortunately I will have to decline this meeting" 

From: Calwell, Carolyn (ENERGY) 
Sent: November 17, 2011 9:45 AIV1 
To: Maclennan, Craig (ENERGY) 
Suibjc,ct: RE: Contact 

It would be best to decline the meeting in light of ongoing issues. Happy to chat about it if you wish. 

Carolyn 

From: Maclennan, Craig (ENERGY) 
Sent: November 17, 2011 8:37AM 
To: Calwell, Carolyn (ENERGY) 
Sulbje:ct: FW: Contact 

Given the TC stuff .. what is my ability to meet with these folks still? Should I decline the meeting? 
CM 

From: Chris Breen [r:nailto:cllris bre.<=.rr@transci'[naci!).,com] 
Sent: November 16, 2011 3:06 PfvJ 
To: Maclennan, Craig (ENERGY) 
Suibject: Contact 

Sir, 

1 hope is welL Congratulations on the recent election and your re-appointment under 
new Minister. 

I thought I should touch base to see if are able to catch up some point 
me know what timing work for a call or a quick meeting? 

Thanks, 
Chris Breen 

416.605.3524 

Please note our new address: 
Royal Bank Plaza, South 
200 Bay Street, Suite 2400 
Post Office Box 43 



Toronto, Ontario MSJ 2Jl 

This electronic message and any attached documents arc intended only for the named addressee(s). 1l1is 
communication from TmnsCanada may contain infonnation that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or dislJibuted without authorization. If 
you have received this message in cn·or, please notify the sender immediately and delete the original message. 
Thank you. 
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From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
November 17, 2011 9:50AM 
Maclennan, Craig (ENERGY) 
RE: Contact 

Yes- or you could be more direct and say 'in light of TC's discussions with tr1e government in other forums, I prefer that 
we not meet at this time". 

Carolyn 

From: Maclennan, Craig (ENERGY) 
Sent: November 17, 2011 9:46AM 
To: Calwell, Carolyn (ENERGY) 
Subje:d: RE: Contact 

How do I decline ... just. .'unfortunately I wili have to decline this meeting' 

From: Calwell, Carolyn (ENERGY) 
Sent: November 17, 2011 9:45AM 
To: Maclennan, Craig (ENERGY) 

RE: Contact 

It would be best to decline the meeting In light of ongoing issues. Happy to chat about it tf you wish. 

Carolyn 

From: Maclennan, Craig (ENERGY) 
Sent: November 17, 2011 8:37 M1 
To: Calwell, Carolyn (ENERGY) 
SulbJ<eclt: FW: Contact 

Given the TC stuff. .what is my ability to meet with these folks still? Should I decline the meeting? 
CM 

from: Chris Breen [!l'JQ]Ito:chris breen.(o1tr,Sln'?.'=i'l.08d2!,<;;9rn] 
Sent: November 16, 2011 3:06 PM 
To: Maclennan, Craig (ENERGY) 
SubjE:d: Contact 

Sir 
' 

l. hope all is 
new Minister. 

. Congratulations on the recent election 

l I should touch base to see if you are able to catch up at some poi 
me know timing might work for a call or a quick meeting? 

Thanks, 

i 

If so, please let 



Chris Breen 
Y:fWW .transcanada.com 
416.605.3524 

Please note our new address: 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2400 
Post Office Box 43 
Toronto, Ontario M5J 2Jl 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication !rom TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be clisclosecl, copied, forwarded or distributed without authorization. If 
you have received this message in error, please notify the sender immediately and delete the original message. 
Thank you. 
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From: 
Sen!: 
To: 

Hi carolyn 
2 step 
OPA sent letter 

Silva, Joseph (ENERGY) 
November '15, 20i i 9:43AM 
Calwell, Carolyn (ENERGY) 
Re: 

1 today 

Sent using BlackBerry Wireless 

----- Original Message ----
From: Calwell, Carolyn (ENERGY) 
To: Silva, Joseph (ENERGY) 
Sent: Tue Nov 15 09:34:29 2011 
Subject: 

Good morning, Joseph. Wondering if you've heard anything about the 1 step or 2 step approach 
by the OPA? Am trying to anticipate o>Ihich Comms route is most appropriate - to see if we can 
whittle down the scenarios in play. 

Carolyn 

1 





From: 
Sent: 

Perun, Halyna N. (ENERGY) 
November 15, 2011 9:49AM 

To: 
Cc: 

Attachments: 

Sharkawi, Rula (ENERGY); Silva, Joseph (ENERGY); Gemmiti, Paola (ENERGY) 
Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY); King, Ryan (ENERGY) 
Fw: ARCES Contract Between Greenfield Power Corporation and the OPA 
November 14 2011 OPA Letter to Greenfield South.pclf 

High 

Hi - please see attached - the comms material may need to be adjusted to reflect this 
approach (OPA still negotiating - hasn't terminated) 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message -----
From: Michael Lyle <MicJ]Ji,.LhyJe(illpo_v,Jer,authori ty. on. ca> 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Sent: Tue Nov 15 09:39:52 2011 
Subject: FW: ARCES Contl'act BetbJeen Greenfield Pm·Jer Co!"poration and the OPA .... 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Pmver Authority 
120 Adelaide St1·eet West, Suite 16130 
Toronto, Ontario, MSH lTl 
Direct: 416-969-61335 
Fax: 416.969.6383 
Email: 

This e-mail message and any files transmitted bJith it are intended for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosur·e under applicable law. If you are not the intended recipient (s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted vJith 
it is strictly p!"ohibited. If you have received this message in error, O>' are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is pt'ivileged, confidential and/or· exempt 
from disclosure under applicable law. If you a>"e not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 

[ 



it is strictly prohibited. If you have received this message in error, or are not the pamed 
• recipient(s), please notify the sender immediately and delete this e-mail message. 

-----Original Message---
From: Michael Killeavy 
Sent: November 15, 2011 7:39 AM 
To: Gergory M. Vogt (gvogt@easternpower.on.ca) 
Cc: abirchenough@cogeco. ca 
Subject: ARCES Contract BetvJeen Greenfield Power Corporation and the OPA .... 
Importance: High 

Greg, 

Further to your conversation yesterday with Colin Andersen, attached please find the letter 
Colin mentioned. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract t~anagement 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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CONFIDENTIAL 

November 14, 2011 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West, Suite 400 
Toronto ON M8V 3Y3 

Attention: 

Dear Mr. Vogt 

120 Adet<lide Street West 
Suite 1600 
Toronto, Ontario MSH 1TI 

T -116-967·7474 
F <116-967-1947 
www.powerauthority .on. co 

Re Amended and Restated Clean Fn1emv !i~RCE:Sl Contract between Greenfield South 
Power and Ontario Power ("OPA") dated as of 12, 2005 and 
amended and restated as of March 16, 2009 {the "Contr<•cf"l 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has committed to relocate the plant It is the OPA's continuing desire to reach mutual 
agreement to terminate the Contract based on the payment of appropriate compensation to Greenfield 
South and negotiate terms of a new contract for a facility in a different location. If these negotiations are not 
successful, the OPA will not proceed with the Contract 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with the Contract if negotiations are not successful, the OPA requests that you cease all further 
work and activities in connection with the Facility (as defined in the Contract), other than anything that may 
be reasonably necessary in the circumstances to bring such work or activities to a conclusion. 

This letter constitutes Confidential Information (as such term is defined in the Contract). 

Sincerely, 

ONTARIO POWER AUTHORITY 

cc: 

Title: Chief Executive Officer 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
Attention: Carl DeVuono 
Fax:416-304-3755 





From: 
Sent: 

Michael Lyle [Michael.lyle@powerauthority.on.ca] 
November 15, 2011 11:31 AM 

To: Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 

Contract with Exhibits 
Attachments: ARCES Greenfield South with Exhibits 2009031 6.pdf 

As per my phone message. 

Michael lyle 
General Counsel and Vice President 
legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite "1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 4 i 6.969.6383 
Email: michael.lyle@powerauthoritv.gn.ca 

This <:::-mail message aild any frJes transrnilted wilh ii are intended only for the named recipient{s) above and .-nay contain information that ts privileged, confrdentiai 
and/or exempt from dlsclosure under apPlicable Jaw. 1f you are not the intended redpie:nt(s), any dissemination, distribuiion or copying of this e-mall message or 
any files transmitted with ills strictly pmhlbiled. Jf you have received this message in error, or are not the named redpient(s), please nolify the sender immediately 
and delete this s-rnail message 

This e-mail message and any files transrnttted with it are. intended only for the named recipient(s) above and may contain information that is 
privileged, confidential and/or exem·pt from disclosure unck::r applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-maii message or any files transmitted with it is strictly pl"ohibited. If you have received this message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
---------------------------~--------------------------··------~-~-~----~------
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· PRIVILEGED AND CONFIDENTIAL 

Al'\1ENDED AND RESTATED CLEAN ENERGY SUPPLY (ARCES) CONTRACT 

GREEN!<'IELD SOUTH POWER CORPORATION 

- and -

ONTARIO POWER 

DATED as of the 12th day of April, 2005 

and amended and restated as oftbe ](i'h day of March, 2009 
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This Amended and Restated Clean Energy Supply Contract (the "ARCES 
Contract") is dated as of the 12" day of Apri~ 2005 and amended and restated as of the 16'h day 
of March, 2009 (the "Amemlnient and Restatement Date") between Greenfield South Power 
Corporation, (formerly Greenfield 407 Power Corporation) a corporation incorporated under the 
lmvs of Ontario (the "Supplier"), and the Ontario Power Authority (the "Buyer"). The Supplier 
and the Buyer are each referred to herein as a "Party" and collectively as the "Parties". 

WHEREAS the Supplier's proposal, among others, was selected by the 
Government of Ontario following a request for proposals dated September 13, 2004, as amended, 
to solicit the long-term supply of approximately 2,500 MVv of new clean generating capacity and 
demand-side projects in Ontario (the "2,500 MW RFP"); 

AND Wl:IEREAS the Supplier and the Buyer executed a Clean Energy Supply 
Contract dated as of the 12'h day of April, 2005 (the CES Contract") in order to 
formalize the long-term contractual arra..ngements for the Supplier to develop and operate the 
Contract Facility, and to supply Electricity and Related Products from the Contract Facility, 
directly or indirectly, to the !ESO-Administered Markets or to an End-User (as defined therein); 

AND due to events of Force Majeure, the development of the 
Contract Facility has suffered extensive delays; 

AND WilEREAS the Parties wish to mirend and restate the Original CES 
Contract and enter into this ARCES Contract in order to provide for amended contractual 
arrangements for the Supplier lo develop and operate the Contract Facility; 

NUW in consideration oftbe mutual agreements set ibrth herein 
and other good and valuable consideration.l the receipt and sufficiency of \vhich are hereby 
acknowledged~ and intending to be legally bound, the Parties agree as follows: 

1.1 Definitions 

ARIICLE I 
DEHNJTIONS 

In addition to the terms defined else-..vhere the following capitalized tenns shall have the 
meanings stated below when used in this Agreen1ent: 

M\V .ltF.P" has the meaning ascribed to it in the Recitals. 

"Affiliate" means any Person that: (i) Controls a Party; (ii) is Controlied by a Party; or (iii) rs 
Controlled hy the same Person that Controls a Party. 



"Agreement" means this ARCES Contract as it may be amended, restated or replaced from time 
to time. 

"Amendment and Restatement Date" has the meaning ascribed to it in the Recitals. 

"Ancillary Services" has the meaning ascnbed to it in the IESO Market Rules. 

"Annual Average Contract Capacity" means the simple average, expressed in MW, of the 
Summer Contract Capacity and the Wjnter Contract Capacity. 

"Annual Operating Plan" has the meaning ascribed to it in Section 15.3(b)(ii). 

"Arbitration Panel" has the meaning ascribed to it in Exhibit K. 

"ARCES Contract" has the meaning ascribed to it in the Recitals hereto. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of snbsections 251(2), (3), (3.1), (3.2), (4), (5) and (6) of \be 
Income Tax Act (Canada) or that such Persons, as a matter of fact, deal with each other at a 
particular time at mm' s length. 

"Assignee" has the meaning ascribed to it in Section 16.5(c). 

"Assignment Period" has the meaning ascribed to it in Section 16.5(e). 

"Assumed Deemed Dispatch Payment" means an amount equivalent to the Monthly Payment 
that would have been payable by the Buyer to the Supplier or payable by the Supplier to the 
Buyer in a given Settlement Month, as the case may be, if the Contract Capacity of the Contract 
Facility had been subject to the Deemed Dispatch Option for all hours in the entire Settlement 
Month. 

"Automatic System Voltage Support" means the capability of the Contract Facility to, both 
automatically and under the direction ofthe IESO, respond to changes in system voltage in such 
a manner as to control these changes within an acceptable range and which requires the 
automatic or manual adjustment in prodnction or absorption ofTeactive power by the Contract 
Facility. Automatic System Voltage Suppmt shall be deemed to be provided if the requirements 
set out in Section 2.8( d) have been met. 

"Availability" or "A V" has the meaning ascribed to it in Exhibit E. 

"Average Test Capacity" has the meaning ascribed to it in Section 15.6(d). 

"Hank Act" means the Bank Act (Canada), as amended from time to time. 

"BTU" means British thermal unit (HHV). 

"Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario arc not 
open for the tmnsaction ofbusiness. 



"lluycr Event of Default" has tl1e meaning ascribed to it in Section 10.3. 

Statement"' has the meaning ascribed to it in Section 12.2(g). 

"Buyer's Website" means the website of the Bnyer located at URL 
www.oowerauthoritv.on.ca/2o or such other URL as the Buyer may notify to the Supplier from 
time to titne. 

"Cancellation Notice" has the meaning ascribed to it in Exhibit G. 

"Cancelled Directed Order", with respect to the Directed Dispatcb Option, has the 
.meaning ascribed to it in Exhibit G. 

Cheek has the meaning ascribed to it in Section 15.6(a). 

"Capacity Confirmation" has the meaning ascribed to it in Section l5.6(c). 

"Capacity Products" means any products related to the rated, continuous load-canying 
capability of a generating facility to generate and deliver Electricity at a given time. 

"C:aJ,a<dty Reduction .Factor" or "CRI'" shall be an amount equivalent to 1.0 until, and to tbe 
extent, detennincd otherwise pursnant to Sections I 5.6( e) and (f). 

"CES Contract" means a clean energy supply contract entered into by the Ontario Power 
Authority in accordance with the directive issued by tbe Ont,rrio Minister of Energy to the 
Ontario Power Authority dated March 24, 2005. 

"'Claim~' rr1eans a cbirn or cause of action in contract, in tort, under any Laws and Regulations or 
otberwise. 

''Con:rrnerdal 0JJe:ra1tion" has the meaning ascribed to it in Section 2.6(a). 

"Commercial 
attained. 

Date' n1cans the date on which Co1nmercial rs first 

Reasonable Efforts" means cm1rls wbicb arc designed to enable a Party, 
directly or indirectly, to satisf.y a condition to, or othenvise assist in the consurnmation of, the 
transactions contemplated by this Agreement and which do not require the perfonning Party to 
expend any flmds or assun1e liabilities, other than expenditures and liabilities which are 
reasonable in nature ~md amount in the context of the transactions conten1plated by this 
AgreenJent 



"Completion and Performance Security" has the meaniog ascribed to it in Section 6.1(a). 

"Confiden!iallnformation" means all information that has been identified as confidential and 
which is furnished or disclosed by the Disclosing Party and its Representatives to the Receiving 
Party and its Representatives in connection with this Agreement, whether before or after its 
execution, including all new information derived at any time from any such confidential 
information, but excluding: (i) publicly-available information, unless made public by the 
Receiving Party or its Representatives in a mmmer not permitted by this Agreement; (ii) 
information already known to the Receiving Party prior to being furnished by the Disclosing 
Party; and (iii) information disclosed to the Receiving Party from a source other than the 
Disclosing Party or its Representatives, if such source is not subject to any agreement with the 
Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) information that is 
independently developed by the Receiving Party. · 

"Confidentiality Undertaking" means a confidentiality undertaking in the form of Exhibit W. 

"Connection Agreement" means the agreement entered into by a Transmitter with the Supplier 
with respect to the connecti~n of the Contract Facility to a Transmission System in accordance 
with the Transmission System Code and governing the terms and conditions of snch cmmection. 

"Connection Cost Recovery Agreement" means the agreement entered into by a Transmitter 
with the Supplier with respect to the recovery of costs with respect to the connection of the · 
Contract Facility to a Transmission System in accordance with the Transmission System Code. 

"Connection Costs" mean those costs which are payable by the Supplier related to the reliable 
connection of the Contract Facility to a Transmission System, a Local Distribution System, or an 
End-User Load, as applicable, as more particnlarly specified pursuant to the System Impact 
Assessment, Customer Impact Assessment, and Cormection Impact Assessment, a.S applicable. 
For greater certainty, Connection Costs shall not include System Upgrade Costs. 

"Connection Point" means the electrical point or points of connection, as defined in the IESO 
Market Rules, between the Contract Facility and the IESO-Controlled Grid and as specified in 
Exhibit A. For certainty, the Connection Point is defmed by reference to electrical connection 
points. 

"Contingent Support Payment" or "CSP" means the positive amount, if any, by which the 
Total Monthly Fixed Capacity Payment exceeds the Imputed Net Revenue for a Settlement 
Month, expressed in Dollars and calcnlated in accordance with Exhibit J. 

"Contract Capacity" means, as applicable, the Summer Contract Capacity or Winter Contract 
Capacity, expressed in MW. 

"Contract Facility" means the extent to which the Facility is used to produce the Contract 
Capacity and Related Products. 

"Contract Facility Amendment" has the meaning ascribed to it in Section 2.1 (c). 



"Contract Heat Rate" or "CHR" means, as applicable, t~e Summer Contract Heat Rate or the 
Winter Contract Heat Rate, expressed in MMBTU/MWh using higher heating value. 

"Contract Year" means a twelve (12) month period during the Tenn which begins on the Term 
Cominencernent Date or an alliliversary date thereof 

"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner. or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or O\vnership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise. 

has the meaning ascribed to it in Exhibit L. 

"CPI" or .Price Index" means the consumer price index for "All Items" published 
or established by Statistics Canada (or its successors) for any relevant calendar month in relation 
to the Pfovince of Ontario. 

"CPin" has the meaning ascribed to it in Exhibit J. 

"Credit means, ( i) with respect to the Supplier (or the Guarantor, if a Guarantee is in 
place) (A) its long-tenn senior unsecured debt rating (not supported by third party credit 
enl1ancen.1ent) or (B) the lower of its issuer or corporate credit rating, as applicable, in either case 
being the lower provided by S&P, Moody's or DBRS or any other estabiished and reputable debt 
rating agency, agreed to by the Parties from tirne to tin1e, each acting reasonably, and (ii) with 
respect to any other Person, its long-tenn senior lmsecured debt rating or its deposit rating as 
provided by Moody's, S&P, DBRS, or, if such Person is a tlnancial institution, Fitch IBCA, or 
any other established and reputable rating agency~ as agreed to by the Parties, acting reasonably, 
frorn tin:1c to tirne. 

"C'I'G"' means a con1bustion turbine-generator. 

"Custo:mer A.ssessmenf' ineans a study conducted by a Transmitter to assess the impact 
of the connection of the Contract Facility on the transmission cust.mners in the area. 

"Day-Ahead "·"'pr·av Forward Market" metms a forward market, established under the IESO 
Market Rules or otherwise, for Eiectricity or for Electricity and Related Products for each hour 
of a given day, that clears the day 'before based upon subn1itted bids to buy and offers to sell, and 
shaH include1 fOr purposes of this Agreement~ such other rnechanisrns or amendrnents to the 
IESO Market Rules to enhance pre-djspatch scheduling and unit cmnm_itrnent of generators on a 
day-ahead basis. 

'".DBRS" rr1eans Dontinjon Bond Rating Service Lirnitecl or its successors. 



"DDO" has the meaning ascribed to it in Exhibit L. 

"Debtor" has the meaning ascribed to it in Exhibit L. 

"Deemed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Interval" or "DDI" has the meaning ascribed to it in Exl1ibit J. 

"Deemed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Deemed Shut-Down Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up" or "DeemSU" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up Hour" has the meaning ascribed to it in Exhibit J. 

"Delivery Point" means the reference point detennined in accord~mce with the IESO Market 
Rules and used for settlement purposes in the real-time markets. 

"Directed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Interval" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Directed Dispatch Order" means a Directed Dispatch Order (DA) or Directed Dispatch Order 
(LT), as applicable. 

"Directed Dispatch Order (DA)" means a daily directed dispatch order issued by the Buyer in 
the fonn attached as Exhibit I-I. 

"Directed Dispatch Order (L1)" means a long term directed dispatch order issued by the Buyer 
in the form attached as Exhibit H. 

"Directed Production Interval" has the meaning ascribed thereto in Exhibit J. 

"Directed Shut-Down Hour" is the last hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Directed Start-Up" or "DirSU" has the meaning ascribed to it in Exhibit J. 

"Directed Start-Up Hour" is the first hour of a Directed Dispatch Interval as set out m a 
Directed Dispatch Order. 

'Tlisclosiug Party", with respect to Confidential Information, is the Party providing or. 
disclosing such Confidential Information and may be the Buyer or the Supplier, a..s applicable. 

"Discriminatory Action" has the meaning ascribed to it in Section 13.1. 



Amount" has the meaning ascribed to it in 
. Section 13.3(e)(i). 

"Discriminatory Action 
Section 13.3(e)(i). 

Notice~' has the 1neaning ascribed to it In 

'Dispatcher" has the meaning ascribed to it in Section 3.3. 

, or "$" 1neans Canadiall dollars a.._nd cents. 

means electric energy. 

time. 

"J<:mis,;ion Reduction Credits" means the credits associated with the amount of emissions to the 
mr avoided by reducing the emissions below the lower -of actual hlstor]cal e1nissions or 
regulatory limits, including "emission reduction credits" as defincd in 0. Reg. 397/01 rnade 
under the Environmental Protection Act (Ontario), as amended :11-orn tinlC': to tin1e, or such other 
regulation as may be promulgated under the Environmental Protection Act (Ontario). 

"'End-User" means a Person who owns or operates an End-User Load. 

"End-User Load" means a load facility which utilizes electricity supplied through a direct 
connection to the Transn1ission Systern, the Local Distribution System or the Facility. 

"E:m1ironmental and Site Phm Milestone means all environmental and site plan 
approvals and pern1its necessary or appropriate for consti11ction of the Facility to conm1ence 
(including site preparation and installation or transportation of equip1ncnt to the site). 

Attlibutes" n1eans enviromnental attributes associated w.ith a generating 
ft1cility having decreased environn1ental i1npac.ts, and includes: 

(a) rights to any fungible or non-fungible attributes~ \Vhether arising from the 
generating facility itself, fro_ni the interaction of the generating facility with the 
fESO-Controlled Grid or because of applicable icgishtion or voluntary programs 
estabiishcd by Governmental Authorities; 

(b) any and all rights relating to the nature of the energy source as may be defined 
and asvarded through applicable legislation or voluntary prOgrams. Specific 
environmental attributes include ownership rights lo Emission Reduction Credits 
or entjtlements resulting fron1 interaction of the generating facility with tbe IESO
Contro!led Grid, or as specilied by applicable legislation or voluntary programs, 
and the right to qualify and register these with competent authorities; and 



(c) all revenues, entitlements, benefits, and other proceeds arising from or related to 
the foregoing. 

"EPC Contract" means the engineering, procurement and construction contract for the Contract 
Facility entered into by the Supplier and the EPC Contractor. 

"EPC Contractor" means the contractor engaged by the Supplier to perforn1 tbe engineering, 
procurement and construction of the Contract Facility. 

"EPT" means Eastern Prevailing Time. 

"Equipment" has the meaning ascribed thereto in Section 2.10(b)(ii). 

"EST" means the Eastern Standard Time applicable in the IESO-Administered Markets, as set 
fmth in the IESO Market Rules. 

"Event of Default" means a Supplier Event of Default or a Buyer Event of Default. 

"Expiry" has the meaning ascribed to it in Exhibit L. 

"Exposure Amount" has the meaning ascribed to it in Exhibit G. 

"Exposure Threshold Amount': has the meaning ascribed to it in Exhibit G. 

"Facility" means the generation facility to be developed, constructed, owned, and operated by 
the Supplier, as described in Exhibit A hereto. 

"Final Capacity Check Test" has the meaning ascribed to it in Section 15.6(f). 

"Financial Closing" means the first date on which drawdown is permissible under the credit 
facility for the fmancingof the Contract Facility or, in the event that financing of the Contract 
Facility does not include a credit facility, the first date on which funding is otherwise available 
and dedicated for the financing of the Contract Facility. 

"Financial Indicators" means the Tangible Net Worth and the Credit Rating. 

"l'll'I'A" means the Freedom of Information and Protection of Privacy Act (Ontario), as 
amended or supplemented from time to time. 

"FH'PA Records" has the meaning ascribed to it in Section 8.5. 

"Icitcll lBCA" means Fitch IBCA, Duff & Phelps, a division of Fitch Inc., or its successors. 

"!Ioree Majeure" bas the meaning ascribed to it in Section 11.3. 

"Force Majeure Available Capacity" has the meaning ascribed to it in Exhibit J. 

"Force Majeure Capacity Reduction Factor" or ".FMCRF" has tbc meaning ascribed to it in 
Exhibit J. 



"Force Majeure Capacity" or "FMOC" has the meaning ascribed to it in ELhibit J. 

"Force Majeure 0!1l2i!!e Hour" or has the meaning ascribed to it in Exhibit l 

"Future Contract Related Products" means all Related Products that relate to the Contract 
Capacity and that were not capable of being traded by the Supplier in the IESO-Administered 
Markets or other markets on or before the date of this Agreement, but shali not inclnde steam and 
hot water prodnced by the Contract Facility. 

"GAAP" means Canadian or U.S. generally accepted accounting principles approved or 
recommended fmm time to time by the Canadian Institute of Chmiered AccOlmtants or the 
Financial Accounting Standards Board, as applicable, or any successor institutes, applied on a 
consistent basis. 

('Gas" ·means natural gas as supplied by pipeline. 

"Gas Cancellation Amount" or "GCAm" has the meaning ascribed to it in Exhibit l 

"Gas Ca:neeHation .Price" or has the me,ming ascribed to it i.n Exhibit J. 

"Gas Cancellation Volume" or "GCV o'' has the meaning ascribed to it in Exhibit J. 

"Gas Plice" or "GP,," means either Gas Price (DA) or Gas Priec (LT), as applicable. 

"Gas or "Gl'(DA),," means the "day-ahead" price of natural gas applicable for day 
"cf', determined in accordance with the Gas Price Index (DA), and converted from US dollm·s 
per MMBTU into Dollctrs per MMBTU as follows: the Gas Price (DA) applicable during each 

·day "cf', which is posted on the Gas Price Index (DA) on clay "d-1" (which for purposes of the 
Gas Price Index (DA) shall be the last Business Day prior to day "cf') will be coovcrlcd fi·om US 
dollnrs to Dol.lars utilizing the Bank of Canada noon spot exchange rate between US dollars and 
Dollars on day "d-T'. 

"'Gas ]3 rke (.LT)" or means the "long-temt" price of natllral gas applicable fOr day 
"cf', in Dollars pcr MMBTU, determined in accordance with Exhibit G. 

Price Index (DA)" means the Union Dawn DailySpot Gas Price Index (day ahead) 
administered by NGx. 

"Gas Date" has the n1em1ing ascribed to it in Section 1.1 0( c). 

"Gas Provider~' has the Ineaning ascribed to it in Exhibit G. 

"Gas Sale Transaction Costs" or "GSTC" has the meaning ascribed to it in Exhibit .I. 

"Good _Engineering fHH! Operating Practices" means any of the practices~ methods and 
activities adopted by a significant portion of the ~North AJnerican electric utility industry as good 
practices applicable to the design, bu.ilding, and operation of generation facilities of similar type, 



size and capacity or any of the practices, methods or activities which, in the exercise of skill, 
diligence, prudence, foresight and reasonable judgement by a prudent generator in light of the 
facts known at the time the decision was made, could reasonably have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety, expedition and Laws and Regulations. Good Engineering and Operating 
Practices are not intended to be limited to the optimum practices, methods or acts to the 
exclusion of all others, but rather are intended to delineate acceptable practices, methods, or acts 
generally accepted in the North American electric utility industry. Without limiting the 
generality of the foregoing and in respect of the operation of the Contract Facility, Good 
Engineering and Operating Practices include making Commercially Reasonable Efforts to ensure 
that: 

(a) adequate materials, resources and supplies, including fue~ are available to meet 
the Contract Facility's needs under reasonable conditions and reasonably 
anticipated abnormal conditions; 

(b) sufficient operating personnel are available and are adequately experienced and 
trained to operate the ContTact Facility properly, ef±!ciently and taking into 
accotmt manufacturers' guidelines and specifications and are capable of 
responding to abnonnal conditions; 

(c) preventative, routine and non-routine maintenance and repairs are performed on a 
basis that ensures reliable long-term and safe operation and taking into account 
manufacturers' recommendations and are performed by knowledgeable, trained 
and experienced personnel utilising proper equipment, tools and procedures; 'md 

(d) appropriate monitoring and testing is done to ensure equipment is functioning as 
designed and to provide assumnce that equipment will function properly under 
both normal and abnormal conditions. 

"Government of Canada" means Her Majesty the Queen in right of Canada. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Governmental Authority" means any federa~ provincial, or municipal government, parliament 
or legislal1rre, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or m1y court or other law, regulation or rule
making entity, having jurisdiction in the relevant circumstances, including the IESO, the OEB, 
the Electrical Safety Authority, and any Person acting under the authority of any Govermnental 
Authority, but excluding the Ontario Power Authority. 

"GST" means the goods and services lax exigible pursuant to the Excise Tax Act (Canada), as 
amended fi·om time to time. 

"Guarantee" has the meaning ascribed to it in Section 6.4(a). 

"Guaranteed Obligations" has the meaning ascribed to it in Exhibit D. 



''Gmrrantor" has the meaning ascribed to it in Section 6.4(a). 

"H.HV" means higher heating valne. 

or Ontario Price" has the meaning provided to it in IESO Market 
Rules, and expressed in Dollars per MWh. 

"IBC J~orms 4042 and 4047'' means Insurance Bureau of Canada Fonns 4042 and 4047, as each 
may be amended or replaced from time to time. 

"m Certificate" has the meaning ascribed to it in Section 2.6(a)(i). 

"JESO" means the Independent Electricity System Operator established under Part II of the 
Electricity Act, or its successor. 

"IESO-Adminlstered Markets" has the meaning ascribed to it by the IESO Market Rules. 

Grid" has the meaning ascribed to it by the IESO Market Rules. 

Market Rules" means the rules governing the IESO-Controlled Grid and establishing 
ancl governing the IESO-Adrninistered Markets, together with all mnrket manuals, policies, and 
guidelines issued by the IESO, all as amended or replaced from time to time. 

"l,on·onterl Gross Energy Market Revenue" or "]GEMR" is the total gross revenue deemed to 
be earned by the Supplier for the Contract Facility ior a Settlement Month, as calculated in 
accordance with Exhibit J. 

rnrm''"'' Net Revenue" or "I.NR" means, for a Settlement Month, the Imputed Gross Energy 
Market Revenue less the Imputeci Variable Energy Cost, as calculated in accordance with Exhibit 
J. 

"r,~n.n<ml Production" or "IP" Ineans, for a period within 
amount of Electricity, expressed in MWh, imputed to be produced 
accordance with Exhibit J. 

the Term, the ooon'o::.;t 

the Contract Facility m 

"!:mrm1ed Production Honr" or "IP.H" is a Directed Dispatch Hour or Deemed Dispatch tiour, 
as applicable_ 

Production Interval" or "1Pl" is a Directed Dispatch Interval or Deemed Dispatch 
Interval, as applicable. 

Shut-Down 
applicable. 

is a Directed Shut-Down Hour or a Deemed Shut-Down Hour, as 

"Imputed Start-lip" or "ISlJ" has the meaning ascribed to it in Exhibit .1. 

Hour" is a Directed Start-Up Hour or a Deemed Start-Up Hour, as 
applicable. 



"Imputed Variable 'Energy Cost" or "IVEC" means the total Variable Energy Cost in relation 
to the Imputed Production as calculated in accordance with Exhibit J. 

"including" means "including, without limitation". 

"Indemnifiable Loss" has the meaning ascribed to it in Section 14.3. 

"Indemnitees" has the meaning ascribed to it in Section 14.3. 

"Independent Engineer" has the meaning ascribed to it in Section 2.6( c). 

"Insolvency Legislation" means the Bankmptcy and Insolvency Act (Canada), the Winding Up 
and Restn1cturing Act (Canada) and the Companies' Creditors Arrangement Act (Canada) and 
the bankruptcy, in~olvency, creditor protection or similar laws of any other jurisdiction 
(regardless of the jurisdiction of such application or competence of such law), as they may be 
amended from time to time. 

"Interest Rate" means the annual rate of interest established by the Royal Bank of Canada or its 
successor, from time to time, as the interest rate it will charge for demand loans in Dollars to its 
cormnercial customers in Canada and which it designates as its "prime rate" based on a year of 
365 or 366 days, as applicable. Any change in such prime rate shall be effective automatically 
on the date such change is announced by the Royal Bank of Canada. 

"lPIH" has the meaning ascribed to it in Exhibit J. 

"ITA" means the Income Tax Act (Canada), as amended from time to time. 

"kV" means kilovolts. 

"kW" means kilowatt. 

"KWh" means kilowatt hour 

"Laws and Regulations" means: 

(a) applicable Canadian federal, provincial or municipal laws, orders-in-council, by
laws, codes, rules, policies, regulations and statutes; 

(b) applicable orders, decisions, codes, judgments, injunctions, decrees, awards and 
writs of any court, tribunal, arbitrator, Govemmental Authority or other Person 
having jurisdiction; 

(c) applicable rulings and conditions of any licence, permit, certificate, registration, 
authorization, consent and approval issued by a Governmental Authority; 

(d) any requirements under or prescribed by applicable common law; and 

(e) the IESO Market Rules, as well as any manuals or interpretation bulletins issued 
by the IESO from time to time that are binding on the Supplier. 



of means one or more irrevocable and unconditional standby letters of credit 
issued by a financial institution and respect of which there is not a Negative Outlook or other 
Material Adverse Effect and listed in either Schedule I or II of the Bank Act (Canada) or such 
other financial institution and having a minimum Credit Rating of (i) A- with S&P, (ii) /\.3 with 
Moody's, (iii) A (low) with DBRS, or (iv) A- with Fitch IBCA, in rubstantia!ly the form 
attached as Exhibit C or in a form acceptable to the Buyer, acting reasonably, and otherwise 
coi?fonning to the provisions of Section 6.3. 

or· "LMP" means the forrn of pricing of Electricity, as 
determined and modified by the IESO from time to time, to be considered and implemented by 
the IESO, if at all, based upon a non-uniform, real-time, price of Electricity at each point, node, 
zone or other price reference location on the IESO-Controlled Grid tmd having the effect that 
such real-tilTH~ prices reflect the costs oftransm_ission congestion. 

"lotlng Term 

"Market l'rice" means the spot price per MWh for ElectJ~city in the IESO-Administered 
Markets applicable to the class of generator to which the Supplier belongs in accordance with the 
IESO M.arket Rules. 

"Market Settlement Charges" means all market settlement amounts and charges described in 
Chapter 9 of the IESO Market Rules. 

"~1ater·ial Adverse Effect" means any change (or changes taken together) in, or effect on, the 
a fleeted Person that rnaterially and adversely affects the ability. of such Person_ to perfonTI its 
obEgations herel1nder, wbere such Person is a Party·) or whether or not such Person is a Party, 
any change_ that rnateriaHy and adverse1y affects the bnsiness or financial prospec:ts of such 
Person, inc1uding a Negative Outlook \vith respect to such Person, or the ability of such Person 
to carry out obligations contemplated hereunder, including without limitation obligations under a 
guarantee or a letter of credit. 

""Max Incr,euwrlty" has the meaning ascribed to it in Exhiblt J. 

"1Y1aximnn:t Guarantee A.I.nount'' has the 1neaning ascribed to it in Exhibit D. 

Plan" means a report that is provided by the Supplier to the Buyer and that (a) 
verifies that the revenue-quality interval meters confOnn with Measurement Canada Regulations, 
and (b) provides all required information, ancl equipment specifications needed to permit the 
Buyer to re1r.otely access, verify, adjust, and/or total revenue meter readings to accuTately 
calculate the generator output at the Delivery Point net of any Station Service Loads, and which 
is upcbted promptly, and_, in any event, within ten (1 0) Business Days after any change to the 
metering installat-ion occurs. 

l0'''"n" Dates" means those dates set forth in the second colunm of the table contairwd in 
Exhibit I-', with respect to the attainment of the cone~ponding Milestone :Events set out in the 
first column of the table contained in Exhibit F. 



"Milestone Events" means those events set forth in the first colunm of the table contained in 
Exhibit F which are considered critical by the Parties for the timely construction, financing, 
completion and operation of the Contract Facility, and which are to be completed by the 
corresponding Milestone Dates. 

"MMBTU" means one million BTUs. 

"Monthly Payment" has the meaning ascribed to it in Section 4.2. 

"Moody's" means Moody's Investors Service, lnc. or its successor. 

''MW' means 1negawatt. 

"MWh" means megawatt honr. 

"Nameplate Capacity" means the mted, continuous load-carrying capability, expressed in MW, 
of the Facility to generate and deliver Electricity at a given time as set out in Exhibit B, and 
which includes the Contract Capacity. 

"Negative Interval Net Revenue Recapture" or "NINRR" has the meaning ascribed to it in 
Exhibit .T. 

"Negative Outlook" means, with respect to any credit rating agency providing a Credit Rating 
for purposes of this Agreement, a potential or threatened downgrade to the Credit Rating of any 
Person and, with respect to any financial institution providing a Letter of Credit, any material 
deterioration of any of the Financial Indicators, or other material adverse effect, with respect to 
such financial institution such that the Buyer has grounds for believing that the Letter of Credit 
may not be honoured if and when the Buyer seeks to daily draw npon it. 

"Net Revenue Requirement" or "NRRy" means the amonrrt, expressed in Dollars per l\1W
month for any given Settlement Month, as set out in Exhibit B as being applicable for such 
month, and subject to indexation as set out in Exhibit J. 

"Net Revenue Requirement Indexing Factor" or "NRRIF" has the meaning ascribed to it in 
Exhibit J. 

"New Agreement" means a new agreement substantially in the fonn of this Agreement, which is 
to be entered into with a Secured Lender who is at Arm's Length with the Supplier or a Person 
identified by such Secured Lender following termination of this Agreement, as set out in Section 
12.2(g). 

"NGx" means the Natural Gas Exchange ofthe Toronto Stock Exchange, or its successor. 

"Notice of Discriminatory Action" has the meaning ascribed to it in Section !3.3(a). 

"Notice of Dispute" has the meaning ascribed to it in Section 13.3(b). 

"NRR"" has the meaning ascribed to it in Exhibit J. 



"O&.M Cost" or "O&M" means the" costs required to operate and maintain the Contract Facility, 
as set out in Exhibit B, res adjusted from time to time in accordance witb Exhibit J. 

"fl,<:>:MI ." and "O&M1. 1" mean tbe O&M Costs for Contract Year 'Y' and "y-I", respectively. 

means the Ontario Energy Board~ or its successor. 

"Ontario Emissions Trading Program" or "OETP" means the Ontario Emissions Trading 
Program operating under Regulation 397/01 of the Environmental Protection Act (Ontario). 

CES Contract" has the meaning ascribed to it in the Recitals. 

"Other means all of the other suppliers that have with the Buyer aCES Contract or 
other bilateral arrangements witb the Buyer similar in nature to this Agreement or to a CES 
Contract. 

means the removal of equipment from service, unavailability for connection of 
equip1nent or te1nporary de-rating, restriction of use or reduction in perfornlance of equipment 
for any reason, including to permit the perforrnance of inspections) tests, repairs or n1aintenance 
on equipment, which results in a partial or total interruption in the ability of the Contract Facility 
to make the Contract Capacity available and deliver the Electricity ii-om the Contract Facility. 
For greater certainty, in the event that the capacity of the Facility is de-mtecl, the amount by 
which such capacity is reduced shall be deemed to frrst reduce the Supplier's Capacity, with any 
excess of the reduction ofthe capacity over the Supplier's Capacity then being deemed to reduce 
the Contract Capacity. 

"Outage HOEP" or "OHOI!~P" has thc meaning ascribed to it in Exhibit J. 

I-Iours" 1neans the duration, expressed in hours, of any Outages. 

means each of the Supplier and the Buyer, and the Supplier and the Buyer are 
collectively referred to a.s the "'Parties". 

Date" has the n:teaning ascribed to it in Section 5.3. 

"Person" means a natural person, firm, trust, partnership, li1nited partnership, company or 
corporation (with or v.rii..bout share capital), joint venture, sole proprietorship) Goven1mental 
Authority or other entity of any kind. 

"-Planned rneans an Outage \Vhich is planned and intentional, and has been disclosed to 
the Buyer pursuant to Section 15 .3(b )(ii)(B) or Section 15.3(b)(iv ). 

Price" means the pre-dispatch price for Electricity) being the hourly price 
detennined fron1 the Pre-Dispatch Schedule for a speciUcd number of hours in advance of 
clem·ing of the Real-Time Market, as determined hy the JESO-Administered Markets. 



"Preliminary Notice" has the meaning ascribed to it in Section 13.3(a). 

"Price Evolution Event" has the meaning ascribed to it in Section l.S(b). 

"Price Unavailability Event" has the meaning ascribed to it in Section 1.9(b). 

"Priority Electrical Zone" means an electrical area identified as a Priority Electrical Zone in . 
Appendix 0 of the 2,500 MW RFP. 

"Proposal" means the proposal submission made by the Supplier in response to the 2,500 MW 
RFP in respect of constmcting and developing the Contract Facility and which was selected by 
the Ontario Power Authority, and all clarifications in respect of such Proposal provided by the 
Supplier in writing as requested by or on behalf of the Ontario Power Authority from time to 
time in accordance with the 2,500 MW RFP prior to the date of this Agreement. 

"PST" means the Ontario provincial sales tax exigible under the Retail Sales Tax Act (Ontario), 
as amended from time to time. 

"Real-Time Market" has the meaning ascribed to it in the IESO Market Rules. 

"Receiving Party", with respect to Confidential Information, is the Party receiving Confidential 
Information and may be Buyer or the Supplier, as applicable. 

"Records" means any recorded information in any form: (a) provided by the Buyer to the 
Supplier, or provided by the Supplier to the Buyer, for purposes of this Agreement, or (b) created 
by the Supplier in the perfom1ance of this Agreement. 

"Related Products" means all Capacity Products, Ancillary Services, transmission rights, any 
Environmental Attributes, and any other products or services that may be provided by the 
Contract Facility from tin1e to time (including steam and hot water produced by the Contract 
Facility), that may be traded in the IESO-Administered Markets or other markets, or otherwise 
sold, and which shall be deemed to include products and services for which no market may exist, 
such as capacity reserves. 

"Replacement Guarantee" has the meaning ascribed to it in Section 6.4( c). 

"Replacement Price" has lbe meaning ascribed to it in Sections 1.7(b)(i) and 1.8(b)(i), as 
applicable. · 

"Replacement Pn>vision(s)" has the meaning ascribed to it in Sections 1 .7(b)(ii), l.9(b) and 
l.lO(d), as applicable. 

"Reportable Events" means any one or more of the following: 

(a) obtain regulatory approvals, including municipal site plan approvals and 
environmental permitting, to allow construction to commence for the Contract 
Facility; 



(b) completion of connection assessments, including receipt of approvals. from the 
IESO, and the Transmitter as applicable; 

(c) execution of the EPC Contract in respect of the Contract Facility; 

(d) Financial Closing in respect of the Contract Facility; 

(e) ordering of major equipment for the Contract Facility; 

(I} delivery of major equipment ±br the ContTact Facility; 

(g) commencement of construction of the Contract Facility; 

(h) connection of the Contract Facility to the Transmission System; 

( i) testing and commissioning of the Contract Facility; and 

(j) Commercial OperatioiL 

means a Party's directors, officers, en1ployees) auditors, consultants 
(inclnding economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case ofthe Buyer, shall include withont limitation any Person from time to time appointed as 
the Dispatcher, and the agents and advisors of such Persons. While Lhe Buyer is the Ontario 
.Power Authority, this definition shall also include the Go-vernn1ent of Ontario, the IESO, and 
their respective directors, officers, employees, auditors, consultants (including economic and 
1egal advisors), contractors and agents. 

has the meaning ascribed to it in Exhibit K. 

"Heventie or "'RS.P)' InearLs the positive mnount, if any, by \Vhlch the 
Imputed Net Revenue exceeds the Total Monthly Fixed Capacity Payment, expressed in Dollars, 
and calculated in accordance with Exhibit J. 

"RFCRP" has the meaning ascribed to it in Exhibit l 

has the rncaning ascribed to it in ExhibiL J. 

"ROC" or has the 1neaning ascribed to it in Exhibit J. 

has the meaning a~cribed to it in Exhibit K. 

"S&P" means the Standard and Poors Rating Gronp (a division of McGraw-Hill Inc.) or its 
successors. 



"Secured Lender's Security Agreement" means an agreement or instrument, including a deed 
of trust or similar instrument securing loans, notes, bonds or debentures or other indebtedness, 
liabilities or obligations, containing a charge, mortgage, pledge, security interest, assignment, 
sublease, deed of trust or similar instrument with respect to all or any part of the Supplier's 
Interest granted by the Supplier that is security for any indebtedness, liability or obligation ofthe 
Supplier, together with any amendment, chapge, supplement, restatement, extension, renewal or 
modification thereof. 

"Senior Conference" has the meaning ascribed to it in Section 16.1. 

"Settlement Month" has the meaning ascribed to it in Section 5.2, provided that ifthe remaining 
Term is less than one calendar month, the Settlement Month shall be the remaining Term ofthis 
Agreement. 

"Start-Up Costs" or "SUCd" means the costs to start up the Contract Facility as required hy this 
Agreement, and calculated, with respect to day "cf', as the number of M:M:BTU per start-up set 
out in Exhibit B multiplied by the Gas Price. 

"Statement" has the meaning ascribed to it in Section s:2. 

"Station Service Loads" means energy consumed to power the on-site maintenance and 
operation of generation facilities but excludes energy consumed in association with activities 
which could be ceased or moved to other locations without impeding the nomml and safe 
operation of the Contract Facility. 

"Sum" has the meaning ascribed thereto in Section 10.2(e)(i). 

"Summer Contract Capacity" means that portion of the Nameplate Capacity set out in Exhibit 
B, and expressed in MW, as being applicable for the calendar months of May through October, 
inclusive. 

"Summer Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed in 
MMBTU/MWh using higher heating value, as being appliccible for the calendar months of May 
through October, inclusive. 

"Supplier" means Greenfield South Power Corporation, and, subject to Section 16.5, includes 
any successor to Greenfield South Power Corporation resulting from any merger, arrangement or 
other reorganization of or including Greenfield South Power Corporation or any continuance 
under the laws of another jurisdiction or permitted assignee. 

"Supplier Event of Default" has the mearting ascribed to it in Section 10.1. 

"Supplier Indernnitces" has the meaning ascribed thereto in Section 14.6(c). 

"Supplier Non-acceptance Notice" has the meaning ascribed to it in Section l3.3(e). 

"Supplier's Capacity" means that amount of capacity, expressed in MW, set out in Exhibit B 
that is equivalent to the Nameplate Capacity less the Contract Capacity. 



Interest" means the right, title and interest of the Supplier in or to the Contract 
Facility and this Agreement, or 'my benefit or advantage of a_ny of the foregoing. 

"Supplien;" has the meaning ascribed to it in Exhibit K 

"System Assessment" means a study conducted by the IESO pursuant to section 6. L5 of 
Chapter 4 of the IESO Market Rules, to assess the impact of a new connection of the Contract 
Facility to the IESO-Controiled Grid, or of the modification of an existing c6nnection of the 
Contract Facility to the IESO-Controlled Grid on the reliability of the integrated power system 

"System Upgrade Costs" means all costs for facilities incurred by Transmitters or Local 
Distribution Companies and invoiced to the Supplier, in relation to System Upgrades, and which 
1nay inc1ude design, engineering, procureinent, construction, installation and commissioning 
costs, as determined in accordance with the Transmitters' or Local Distribution Con1panies' 
respective policies and procedures and by the OEB, if necessary, and as amended pursuant to 
Section 2.3(e). For greater certainty, System Upgrade Costs shall not include Connection Costs. 

tJpgrades" n1eans all additions, improvements, and upgrndes to the Trans1nission 
System and Local Distribution System to be built by a Transmitter or LDC that arc (or will be) 
determined to be required to ensure the reliable delivery of Electricity fJ-om new generating 
capacity to loads .in the Province of Ontario: 

""~""~Net VVorth" means in respect of the Supplier or a Guarantor~ at any tin1e and without 
duplication, an arnount detennined in accordance with G:'\r\P, and calculated as (a) the 
aggregate book ·value of all assets, w--.h1us (b) the aggregate book value of all liabilities, n1inus (c) 
the sun1 of any amounts shov;n on acc~unt of patents~ patent applications, serv1ce marks, 
industr1a1 designs, copyrights) trade rnarks and trade nmnes, and licenses, prepaid assets~ 

goodwill and all other jntangibles. 

means aH ad valofern, property, occupation, severance, production, Lnmsmission, utility, 
gross production, gross receipts, sales, usc, excise and other goverrrmental charges, 
licenses, permits and assessments, other than (i) GST and PST <md (ii) taxes based on pre: fits, net 
incon1e or net \Vorth. 

"Term" has the meaning ascribed to it in Section 9.1(h). 

"Term Commencement Date" has the meaning ascribed to it in Section 9.1(b). 

''Term.ination Date" Ineans the date on which this /\_greenlent terminates as a. result of an early 
termination of this Agreentent in accordance with this Agreem.ent. 

"Terrr:tination Notiee'' has the meaning ascribed to it in Exhibit L. 

"Test l'ro!ocoF' has the meaning ascribed thereto in Section 15.6(a). 

"Total Fixed or "TMFC1' m" means the total monthly fixed 
capacity payment applicable to the Contract Facility for a Settlement Month, expressed in$, and 
calculated in accordcmce with Exhibit J. 



"Transmission System" means a system for conveying Electricity at voltages of more than 50 
kV and includes any structures, equipment or other things used for that purpose. 

"Transmission System Code" means the code approved by the OEB and in effect fro in time to 
time, which, an10ng other things, sets the standards for a Transmitter's existing Transmission 
System and for expanding the Transmitter's transmission facilities in order to connect new 
customers to it or accommodate increase in capacity or load of existing customers. 

"Transmitter" means a Person licensed as a "transmitter" by the OEB in connection with a 
Transmission System. 

"Variable Energy Cost" means the amount calculated on a daily basis m accordance witb 
Exhibit J, and which is abbreviated as "VECd". 

"Winter Contract Capacity" means that portion of the Nameplate Capacity, expressed in MW, 
set out in Exhibit B, as being applicable for the calendar months of November through April, 
inclusive. 

"Winter Contract Heat Rate" means the heat rate expressed in MMBTU/MWh using higher 
heating value, as set out in Exhibit B, as being applicable for the calendar months of November 
through April, inclusive. 

1.2 Exhibits 

The following Exhibits are attached to and form part oftbis Agreement: 

Exhibit A 
Exhibit B 
Exhibit C 
Exhibit D 
Exhibit E 
Exhibit F 
Exhibii G 
Exhibit H 
Exhibit I 
Exhibit J 
Exhibit K 
Exhibit L 
Exhibit M 
Exhibit N 
Exhibit 0 
Exhibit P 
Exhibit Q 
Exhibit R 
ExhibitS 
ExhibitT 
Exhibit U 
Exhibit V 

Sunm1ary of Contract Facility 
Contract Capacity, Net Revenue Requirement, and Other Stated Variables 
Form oflrTevocable Standby Letter of Credit 
F om1 of Guarantee 
Determination of Availability 
Milestone Events and Milestone Dates for the Contract Facility 
Dispatch Options 
Form of Directed Dispatch Order 
Form of Force Majeure Notice 
Calculation of CSP and RSP 
Arbitration Procedures Applicable to Sections 1.6 to 1.10 inclusive 
Form of Buyer Guarantee to Support Directed Dispatch (LT) 
Section 16.7 Test Conditions 
Form of Acknowledgement of Secured Lender's Rights 
Form of Quarterly Progress Reports 
[Intentionally Deleted] 
Form of Long Tem1 Operating Plan 
Fonn of Annual Operating Plan 
Fonn of Certificate of Liability Insurance 
Fom1 of Certificate of Property Insurance 
Form of Supplier's Certificate for Commercial Operation 
Form of Company Representative Notice 



Exhibit W 
Exhibit X 

Fomr of Confidentiality Undertaking 
Form of Certificate oflndependent Engineer 

Exhibits I, 0, Q, R, S, T, U, W and X reflect the corr-esponding forms appearing on the 
Buyer's Website as at the Amendment and Restatement Date. The Supplier acknowledges and 
agrees that the Buyer may, at any time and from time to ti;ue after the date hereof, acting 
reasonably, without notice to the Supplier, amend or replace each such form of certiiicate, notice 
or report, and post such amended or replacement fom1 on the Buyer's \Vebsite, and thereafter 
such amended or replaced form as it appears on the Buyer's Website shall replace and shall he 
used by the Supplier or the Buyer, as the casc may be, in the stead of the then current fom1. It 
shall be the responsibility of the Supplier to ensure that the l'rtest draft of the relevant form, as 
posted on the Buyer's Website, is used. 

1.3 Headings and Table of Contents 

The inclusion of headings aud a table of contents in this Agreement ·are for convenience of 
reference only and shall not affect. the construction or interpretation of this Agreement. 

1.4 Gender aml Number 

ln this Agrec1nent, unless the context otherwise requires, words importing tbe sing1dar include 
the plural and vice versa and words importing gender include all genders. 

1.5 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Dollars. 

Ui lESO Market Rules and Statutes 

(a) Unless othervJise expressly stipulated, any reference in this Agree1nent to the 
IESO Market Rules or to a statnte or to a regulation or mle promulgated under a 
statute or to any provision of a st~tute, regulation or nile shall be a reference to 
the IESO 1v1arket Rules, statute, regulation, rule or provision as mnended~ re
enacted or replaced fro1n time to tirne. In the event of any. connict or 
inconsistency with the IESO Market Rules and the terms of this Agreement, the 
lE::SO Market Rules shall govern to the extent of such conflict or inconsistency. 

(b) To the extent that there is a change in the IESO Market Rules foliowing the date 
hereof, such that lhe Supplier's economjcs as conten1platecl hereunder after the 
introduction of such change do not substantially reflect the Supplier's economics 
as contemplated hereunder prior to the introduction of such change, then: 

(i) either Pttrty shall notify the other Party promptly and, in any event, within 
ten (10) Business Days upon becoming aware of the consequences of such 
change; 



(ii) the Parties and, at the Buyer's discretion, those Other Suppliers who aie 
required by the Buyer to participate, shall engage in good faith 
negotiations to amend this Agreement and the respective agreements of 
those Other Suppliers on the basis that such amendments together with the 
change in the IESO Market Rules will substantially reflect the economics 
as contemplated hereunder of the Supplier and, at the Buyer's discretion, 
those Other Suppliers, prior to the introduction of such change in the IESO 
Market Rules; and 

(iii) if the Parties fail to reach agreement on the amendments described in 
Section 1.6(b )(ii) within sixty ( 60) days after tl1e change in the IESO 
Market Rules became effective, the matter shall be determined by 
mandatory and binding arbitration, from which there shall be no appeal, 
\Vith snch arbitration(s) to be conducted in accordance with the procedures 
set out in Exhibit K However, if the Supplier fails to participate in such 
arbitration, the Supplier acknowledges that it waives its right to participate 
in such arbitration, which shall nevertheless proceed, and the Supplier 
shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to. implement such 
award ofthe Arbitration Panel set out in Section 1.6(c)(iii). 

(c) The tenns of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.6(b)(iii); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel made pursuant to Section 1.6(b)(iii); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
L6(b)(iii), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may he, having effect from and 
after the date that the change in the IESO Market Rules became effective. 

(d) This Section 1.6 shall not apply to the circumstances addressed in Sections I. 7, 
1.8, 1.9, and 1.10, or 2.12. 

1. 7 Introduction of the Day-Ahead Energy Fonvard Market 

(a) If (i) the IESO has made an annmmcement that the Day-Ahead Energy Forward 
Market is likely to be opened within the succeeding twelve (J 2) calendar months, 
and (ii) the amendments to the IESO Market Rules for the Day-Ahead Energy 
Forward Market have been snbstantially developed by the IESO, the Buyer shall 
propose a Replacement Price and Replacement Provision(s), hased on Sections 
L7(b) and L7(c), to the Supplier and, at the Buyer's discretion, those Other 
Suppliers who are required by the Buyer to participate. If the Parties are unable to 



(b' . } 

agree on the Buyer's proposal or that of the Supplier or any of those Other 
Suppliers, as the case may be, within sixty (60) days after the date the Day-Ahead 
Energy Forward Market is opened for operation h'l Ontario, then the Replacement 
Price and the Replacement Provision(s), as applicable, shall be determined by 
mandatory and binding arbitration, from which there sba11 be no appeal, with such 
arbitration( s) to be conducted in accordance with the procedures set out in Exhibit 
K. However, if the Supplier fails to participate in such arbitration, the Supplier 
acknowledges that it waives its right to participate in such arbitration, which shall 
nevertheless proceed, and the Supplier shall be bound by the award of the 
Arbitration Panel and lbe subsequent amendments to this Agreement made by the 
Buyer to implement such award of the Arbitration Panel set out in Section 
L7(d)(iii). 

For purposes of Section L7(a), the Replacement Price and the Replacement 
Provision(s) will be based on the following principles, with such modifications to 
take effect fwm and after the date set out in Sectionl.7(d): 

(i) in Exhibit J, ali references to HOEP will be replaced with an hourly 
Electricity price established under the Day-Ahead Energy Forward Market 
(the !'rice"), and 

(ii) in Exhibit J, all references to Imputed Start-Up Hour and lmpuled Shut
Down Hour shall continue, but shall be modified (the "Replacement 
Provision(sf~) by using infOrmation or prices n1ade available under the 
Day-Ahead Energy Forward Market to dee1n an operating pattern for a 
facility with the attributes as set out in this Agreen1ent that en1ulates a 
facility's colnmitinent to n1axin1ize deemed operation during hours of 
positive Imputed Net Revenue and minimize deemed operation during 
hours of negative ln1puted Net Revenue, with due consideration fOr 
conlpensatm-y market-based payrnents that rrmy be made avajlable to such 
generators to offset incurred but non-recovered costs. 

(c) For puq}oses of Section l. 7(a), the following additional principles shall apply in 
Exhibit J if the Day-Ahead Energy Forward Markel is opened for operation: 

Start-Up Costs shall continue to be imputed for only one (l) Deemed 
Start-Up or Directed Start-Up per day in accordance with Exhibit J; 

(ii) lhe Contract Facility sbaii continue to be deemed to commence and cease 
operation based on an Imputed Start-Up Hour and lmputed Shut-Down 
Hour as determined in accordance with the provisions of Section L7(h)(ii) 
above; and 

(iii) any arnendments to this Agrecn1ent to accon1modate the opening of the 
Day-Ahead Energy Forward Market as contemplated by this Section 1.7 
shall be made on the basis thal the econm11ic effect of such amendments 



substantially reflect the Supplier's economics as contemplated hereunder 
prior to the introduction of the Day-Ahead Energy Forward Market. 

(d) The tenus of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.7(a); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section 1.7(a); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.7(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date the Day-Ahead Energy Forward Market was opened for operation in 
Ontario. 

(e) Until such time as this Agreement is amended in accordance with Section 1.7(d), 
·Exhibit J will continue to apply to calculate CSP and RSP, as applicable, and all 
references to HOEP shall continue, and payments of CSP and RSP shall continue 
to be made until such time, provided that all such payments shall be subject to 
recalculation and readjustment as a result of the agreement or award set out in 
Section 1.7(cl), and any Party owing monies to the other pursuant to such 
recalculation shall pay, within ten (10) Business Days after receipt of an invoice 
from the other Party, such monies owing together with interest at the Interest 
Rate, calculated daily, from and including the time such payments were due to the 
date of payment thereof If Pre-Dispatch Prices are not applicable in the context 
of the Day-Ahead Energy Forward Market, then all references in Stage LlJ of 
Exhibit J to Pre-Dispatch Prices and their use in determining Imputed Start-Up 
Hours and Imputed Shut-Down Hours shall be deleted. 

1.8 Evolution of the IESO-Administcred Markets 

(a) If (i) the IESO or the Government of Ontario have made an announcement with 
the effect that a Price Evolution Event is likely to occur within the si1cceeding 
twelve (12) calendar months, and (ii) the replacement mles and regulations 
pertaining to the Price Evolution Event have been approved by the applicable 
authority, the Buyer shall propose a Replacement Price, based on Sectio!l J.S(b), 
to the Supplier and, at the Buyer's discretion, those. Other Suppliers who are 
required by the Buyer to participate. If the Parties are unable lo agree on the 
Buyer's proposal or that of the SuppLier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Evolution Event 
occurs, then the Replacement Price shall be determined by mandt1tory and binding 
arbitration, from which there shall be no appeal, with such arbitration(s) to be 
conducted in accordance with the procedures set out in Exhibit K. H.owever, if 
the Supplier fails to participate iu such arbitration, the Supplier acknowledges that 



it waives its right to participate m such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bmmd by the award of tbe Arbitration Panel 
and the subsequent amendments to this ~Agreement made by the Buyer to 
implement such award ofthe Arbitration Panel set out iu Section l.8(d)(iii). 

(b) For purposes of Section L8(a), a "Price Evolution Event" means that the lESO 
Market Rules have changed (including the implementation ofLMP hy the IESO) 
such that HOEP or the replacement value for l-IOEP under a Day-A11ead Energy 
Forward Markel, as determined through the application of Section 1.7, is no 
longer provided for, and is replaced by another market-based price signal(s). ln 
such a case, this Agreement will be modified based on the following principles, 
with such modifications to take effect from and after the date set out in 
Section.l.8( d): 

(i) in Exhibit J, HOEP, or its replacement value under a Day-/\head Energy 
Forward Market, if applicable, will be replaced with the Ontario 
Electricity market price that most closely emulates the price actually paid 
to Supplier by the Ontario Electricity market for Electricity output iimn 
the Contract Facility (the Price"); and 

(ii) it is expected that ail other features of Exhibit J will be applicable. 

(c) If the IESO Market Rules are amended to provide for an installed capacity 
market, then either Party may propose, by notice in writing to the other Party, 
amendments to this Agreement and the Buyer and the Supplier and, at the Buyer's 
discretion, those Other Suppliers who arc required by the Buyer to participate, 
shall then engage in good i:rrith negotiations to amend this Agree1nent and the 
respective agreeri1~nts of those Other Suppliers so as to fi1cilitat.e the Supplier's 
participation in snch installed capacity market, on the basis that the economic 
efiect of such an1endments substantia11y rei1ect the Suppiier's econon1ics as 
contemplated hereunder prior to the introduction of the installed capacity market. 
lf the Parties fail to reach agreement on the arnendments described in this Section 
l. 8( c), the n1atter shall be detennined by mandatory and binding arbitration, fi·on1 
which there shall be no appeal, with such arhitration(s) to be conducted in 
accordance wit\r the procedures set out in Exhibit K However, if the Supplier 
fails to participate in such arbitration, the Supplier acknowledges that it \·vaives its 
r_lght to participate in such arbitration~ which shall nevertheless proceed, and the 
Supplier shall be bom1d by the award of the Arbitration Panel and the subsequent 
an1endn1ent.s to this A_greement n1ade by the Buyer to implement such award of 
the Arbitration Panel set out in Section L8(d)(iii). 

(d) "fhe terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant io Sections L8(a)or L8(c), as the case may be; 



(ii) by the agreement of the Parties made pursuant to and in implementation of 
an award of the Arbitration Paner made pursuant to Sections 1.8(a) or 
1.8(c), as the case may be; or 

(iii) by an amendment prepared by t,he Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Sections 
1.8(a) or 1.8(c), as the case may be, where the Supplier failed to 
participate in such aTbitration, 

with such agreement or amendmertt, as app Jicable, having effect from and after 
the date that the Price Evolution Event occurred or the installed capacity market 
was introduced, respectively. 

(e) Until such time as this Agreement is amended in accordance with Section 1.8(d), 
Exhibit J will continue to apply to calculate CSP rmd RSP, as applicable, using the 
Buyer's proposal submitted under Sections 1.8(a) or J.S(c), as the case may be, 
provided that all such payments shall be subject to recalculation and readjustment 
as a result of the agreement or award set out in Section J.8(d), and any Party 
owing monies to the other purswmt to such recalculation shall, within ten (1 0) 
Business Days after receipt of an invoice from the other Party, pay such monies 
owing together with interest at the Interest Rate, calculated daily, from and 
including the time such payments were due to the date of payment thereo[ 

(f) This Section 1.8 shall not apply in the circtm1stances addressed in Sectioo 1.7 or 
2.12. 

1.9 Price Unavailability Events 

(a) If (i) the IESO or the Govemment of Ontario has made an announcement with the 
'effect that a Price Unavailability Event is likely to occur within the succeeding 
twelve (12) calendar mooths, aud (ii) the replacement rules and regulations 
pertaining to the Replacement Provision(s) have been approved by the applicable 
authority,'the Buyer shall propose Replacement Provision(s), based. on Section 
l.9(b), to the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate. If the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the elate the Price Unavailability Event 
occurs, thenlhe Replacement Provision(s) shall be detemuned by mandatory and 
binding arbitration, from which there shall be no appeal, with such mbitration(s) 
to be conducted in accordance with the procedures set out in Exhibit K. However, 
if the Supplier fails to participate in such arbitration, the Supplier acknowledges 
tbat it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award of the Arbitration Panel set out in Section J.9(c)(iii). 



(b) For purposes of Section L9(a), a "Price Event" means that HOEP 
or the replacement value for .HOEP under a Day-Ahead Energy Forward Market 
as determined through the application of Section 1.7 or the replacement market
based price signals referred to in Section 1.8 is no longer available. In snch a 
case, this Agreement will be modified based on the following principles, with 
such modifications to take effect from and after the date set out in Section l .9( c): 

(i) this Agreement will be amended as necessary to ensure the Supplier will 
participate in any revised processes detenni.11ed by the IESO to fqeilitate 
unit commitment, unit dispatch, and/or outage scheduling; 

(ii) Exhibit J will be modified to defme the Imputed Net Revenue to be based 
on Impnted Variable Energy Costs for the actual Electricity produced in a 
month and any actual Electricity payments made to the Supplier J{1r 

Electricity produced by the Contract Capacity. In calculating the Imputed 
Variable Energy Cost, tbe stated variables contained in Exl1ibit B of this 
Agreement will be used, and 

(iii) in Exhibit J, HOEP, or the replacement value for lclOEP Ullder a Day
Ahead Energy Forward Market as detennined through the application of 
Section l. 7, or the replacement market-hased price signals referred to in 
Section 1.8, will be replaced with the actual price received by the Supplier 
for Electricity produced by the Contract Facility, 

and the modifications and amendments described in Sections 1.9(b )(i), l.9(b)(ii), 
m1d (iii) are collectively refened to as the "ll"ep•la•eernen! l'r·ov'ision(s) 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an ATbitration Panel 
has been made pursuant to Section l.9(a); 

(i_i) by the agreernent of the Parties rnade punm.ant to and to in1plement. an 
rnvard of the Arbitration Panel, rnade pursuant to Sec Lion 1.9(a); ·or 

(iii) by an amendment prepared hy the Buyer made pursuant to and to 
in1plernent an award of the _Arbitration _Panel made pursuant to Section 
L9(a), where the Supplier failed to participate in such arbitration, 

with such agreement or an1endment, as tbe case may 
after the date the Price Unavailability Event occurred. 

having e:fiCct frmn and 

(d) Until such time as this Agrccrncnt is amended in accordance with Section L9(c), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Section l.9(a), provided that all such payments 
shaH be subject to recalculation and readjustment as a resuli of the agreement or 
award set ont in Section 1.9( c), and any Party owing rnonies to the other pursuant 
to such recalculation shall pay, within ten (lO) Business Days after receipt of an 



invoice from the other Party, such monies owing together with interest at the 
Interest Rate, calculated daily, from and including the time such payments were 
due to the date of payment thereof. 

(e) This Section 1.9 shall not apply to the circumstances addressed in Sections 1.7 
and 1.8 or 2.12. 

1.10 Invalidity, Uncnforceability, or Inapplicability oflndices and Other Provisions 

ln the event that either the Buyer or the Supplier, acting reasonably, considers that any provision 
of this Agreement is invalid, inapplicable, or unenforceable, or in the event that any index or 
price qnotation referred to in this Agreement, including the Gas Price Index (DA), ceases to be 
published, or if the basis therefor is changed materially, then: 

(a) if a provision is considered to be invalid, inapplicable or unenforceable, then the 
Party considering such provision to be invalid, inapplicable or unenforceable may 
propose, by notice in writing to the other Party, a replacement provision and the 
Buyer and the Supplier and, at the Bnyer's discretion, those Other Suppliers who 
are required by the Buyer to participate, shall engage in good faith negotiations to 
replace such provision with a valid, enforceable, and applicable provision, the 
economic effect of which substantially reflects that of the invalid, unenforceable, 
or inapplicable provision which it replaces; 

(b) if any index or price quotation referred to in this Agreement, other thtm the Gas 
Price lnclex (DA), ceases to be published, or if the basis therefor is changed 
materially, then the Buyer and the Supplier and, at the Buyer's discretion, those 
Other Suppliers who are required by the Buyer to participate, shall engage in good 
faith negotiations to substitute an available replacement index or price quotation 
that most nearly, of those then publicly available, approximates the intent [me\ 
purpose of the index or price quotation that has so ceased or changed and this 
Agreement shall be amended as necessary to accommodate such replacement 
index or price quotation; 

(c) if the Gas Price Index (DA) ceases to be published or announced, or if the basis 
therefor is changed materially (the date that the first of such events occurs being 
herein Clllled the "Gas Price Redetermination Date"), then the Buyer and the 
Supplier and, at the Buyer's discretion, those Other Suppliers who arc required by 
the Buyer to participate, shall engage in good faith negotiations to substitute lln 
available replacement index or price source that most nearly, of those then 
publicly available, approximates the intent llnd purpose of the Gas Price Index 
(DA). During the negotiations (and any subsequent arbitration conducted in 
accordllnce with Section l.lO(d)) for determining an alternate Gas Price Index 
(DA), the last Gas Price (DA) in effect before the Gas Price Redetermination Date 
shall continue to be used for ptuposes of this Agreement as the Gas Price (DA), 
but if a replacement index or price source is determined and this Agreement is 
amended pursuant to Section l.lO(e), an adjustment will be made and such 
replacement index or price source shall be used as the new Gas Price Index (DA) 



for purposes of this Agreen1ent, retroactive fyom the Gas Price Redetermination 
Date to the date that this Agreement is amended pursuant to Section 1.1 0( e), on 
which basis the Monthly Payment in respect of such retroactive period shall be 
recalculated and readjusted by the Parties; 

(d) if a Party does not believe that a provision is invalid, inapplicable or 
unenforceable, or that the basis for any index or price quotation is changed 
materially, or if the negotiations set out in Sections l.lO(a) or l.lO(b) or l.!O(c) 
are not successful, then if the Parties are unable to agree on all such issues and 
any amendments required to this Agreement (the "Replacement Provision(s)") 
within thirty (30) days after either the giving of the notice under Section l.lO(a) 
or the occurrence of the event in Section l.lO(b) or l.!O(c), then the Replacement 
Provision(s) shall be determined by mandatory and binding arbitration iiom 
which there shall be no appeal, with such arbitration(s) to be conducted in 
nccordance with the procedures set out in Exhibit K. However, if the Supplier 
fnils to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be bound by the award of the Arbitration Panel and tbe subsequent 
amendments to this Agreement made by the Bnyer to implement such award of 
the Arbitration Panel set out in Section 1.1 0( e )(iii); and 

(e) the terms of this Agreement shall be amended either: 

(1) by the agrecnJent oCthe Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.1 0( d); 

(ii) by the agreement of the Parties made pursnant to c!l1d in implementation of 
an award of tllc Arbitration Panel made pursuant to Section 1.1 0( d); or 

(iii) by an an1endment prepared by the Buyer made pursuant to and to 
i1nplement an (iv;ard of . .the _Arbitration Panel nwde pursuant 1o Section 
l.lO(d), where the Supplier failed to participate in such e1rbitration, 

with such agreement or amendment, _as applicable, having as of the date of 
the invalidity, inapplicability or unen.forceability or from and after the date that 
the relevant index or quotation ceased to be published or the bas_is therefor is 
changed rnaierjctlly, as the case 1nay be. 

·rhis Section 1.10 shall not apply to the circumstances addressed in Sections l. 7, 1.9 or 2.12. 

This Agreen1ent constitutes the entire agreC111ent between the Parties pertaining to the subject 
matter ofth.ls Agreerncnt. There are no \Varranties, conditjons, or representations (including any 
that may be implied by statute) and there are no agreements irr connection with the subject matter 
of this Agrcen1ent except as specifically set f(xth or referred to in tbis Agreement N-o reliance is 
placed on <'.my warranty, represenlation, opinion, advice or assertion of fact 111ade by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party lo this 



Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement. 

1.12 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
th1s Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 

1.13 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. · 

1.14 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the Buyer's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the Buyer or in favour of the Supplier when interpreting such 
term or provision, by virtue of such fact. 

ARTICLE 2 
DEVELOPMENT AND OPERATION OF THE CONTRACT FACILITY 

2.1 Design and Construction of the Contract Facility 

(a) The Supplier agrees to design and build the Contract Facility using Good 
Engineering and Operating Practices and meeting aU relevant requirernents of the 
!ESO Market Rules, Transmission System Code, the Connection Agreement, in 
each case, as applicable, and all other Laws and Regulations. The Supplier shall 
ensure that the Contract Facility is designed, engineered and constructed to 
operate in accordance with the requirements of this Agreement during the Term. 

(b) The Supplier agrees to provide to the Buyer a single line electrical drawing which 
identifies the as-built Connection Point(s), clearly showing area transmission and 
distribution facilities, including the transmission station(s) that is electrically 
closest to the Contract Facility. If the Proposal provides that the Collllection 
Point, or all Connection Points with respect to multiple generating facilities being 
ag&'fegated, arc within a Priority Electrical Zone, then the Supplier agrees that 
such Connection Point, or all Connection Points with respect to multiple 
generating facilities being aggregated, shall be located within a Priority Electrical 
Zone. 



(c) The Supplier shall at no time after the date of this Agreement modify, vary, or 
amend i11 any material respect any of the features or specifications of the Contract 
Facility outlined in the Proposal (the "Contract Amendment") without 
first notifYing the Buyer in writing rend obtaining the Buyer's consent in writing, 
which consent shall not be tmreasonably withheld, provided that it shall not be 
unreasonable for the Buyer to withhold its consent to any modification, variation 
or amendment which would, or would be likely to, materiaily adversely affect the 
ability of the Supplier to comply with its obligations under this Agreement Any 
Contract Facility Amendment that has not been consented to by the Buyer (other 
than in instances where such consent has been unreasonably withheld) shall, if not 
removed within ten (1 0) Business Days afler snch Contract Facility /unendmeut 
occurred, constitute a Supplier Event of Default. For purposes of this paragraph, 
the failure of the Contract Facility to have a Connection Point as described in the 
Proposal shall be deemed to he a Contract Facility A.mendment. 

(d) Ifthe Buyer's consent in writing has been given in relation to a reduction in the 
Contract Capacity pursuant to Section 2. J (c), the Contract Capacity shall be 
deemed to be reduced to the lower amount, effective at the time stated in such 
notice. If the -Buyer's consent has been given in relation to an increase in the 
Contract Capacity pursuant to Section 2. I( c), the Contract Capacity shall be 
increased to the higher arnouni, effective as of the time stated in such notice, 
provided that such increase shall not be etTeclive until the Supplier performs a 
Capacity Check Test confirming the increased amount of the Contract Capacity. 

(c) For porposes of Section 2.l (c), in the event that the Nameplate Capacity of the 
Facility will be reduced as a result of a tenn, condition, or restriction i.n1posed by~ 
or contained in a permit, certificate, licence or other approval issued by, a 
Govemmental Authority in respect of the FaciLity, then the amount by which such 
Nameplate Capacity is reduced shall be deemed to tlrst reduce the Supplier's 
Capacity, with any excess of the reduction of the Nameplate Capacity over the 
Supplier's Capacity then being deemed to reduce the Contract Capacity. 

and Construction Covenants 

(a) The Supplier agrees that the Facility shall be located in the Province of Ontario 
and shall affect supply or demand in the !ESO-Administered Markets. 

(b) The Supplier agrees to arrange, at its expense~ for ail Facility connection 
requiren1ents in accordance with the Com.Jection Agreement to pern1it the delivery 
of Electricity to the TESO-Controlled Grid Local Distribution System or End 
User, as the case may be. The Supplier agrees to provide to the Buyer a copy of 
the Customer lmpact Assessment !ina! report and the executed Connection Cost 
Recovery Agreement within ten (!0) Business Days of the Supplier's receipt of 
each of such documents. 

(c) The Suppl_ler agrees to ensure that revenue-quality interval rneters will be 
operated, and maintained, at its expense, to calculate the output of Electricity 



from the Contract Facility at the generator terminals net of any Station Service 
Loads. Revenue meters registered with the IESO or provided by a LDC can be 
used to fulfill this obligation, in whole or in part, so long as the Metering Plan 
specifies: (i) how the metered quantities from those meters will be adjusted, if 
necessary, to account for any electrical losses that may occur due to differences 
hetween the physical locations of the meters and the generator terminals, and (ii) 
how the metered quantities from those meters will. be totalized, if necessary, with 
other revenue-quality metered data to accurately calcnlate the output of the 
Contract Facility at the generator terminals net of any Station Service Loads. The 
Buyer retains the right to audit the metering equipment to confirm the accuracy of 
the Metering Plan. The Supplier shall have the Metering Plan approved by the 
Buyer, and shall deliver a copy to the Buyer for its approval no later than sixty 
(60) days prior to the Term Commencement Date. The Buyer agrees to review 
the Metering Plan submitted by the Supplier, and to either approve the plan or 
provide the Supplier with its conunents by the later of fifteen (15) Business Days 
after receipt and fifteen (15) Business Days prior to the Term Conunencement 
Date. The Supplier will provide the Buyer with a comp1issioning report for all 
revenue meters referenced in the Metering Plan prior to any use of metered data 
for the purposes expressed in Sections 2.6(a)(i)(D) or 15.6. 

(d) The Supplier agrees to provide, at its expense, all power system components on 
the Supplier's side of the Connection Point, including all transformation, 
switching and auxiliary equipment, snch as synchronizing and protection and 
control equipment, pursuant to requirements deemed necessary by the lESO, the 
Trammitter, the LDC ('md as specified in the System Impact Assessment, the 
Customer Impact Assessment 'mel the Connection Impact Assessment, as 
applicable), and the End-User, as applicable, to protect the safety and security of 
the IESO-Controlled Grid, the Local Distribution System, each of their respective 
customers, and the End-User Load, as the case may be. The equipment to be so 
provided by the Supplier shall include such electrical equipment as the IESO, the 
Transmitter, the LDC, aud the End-User, as applicable, deem necessary, from 
time to time, for the safe and secure operation of the IESO-Controlled Grid, the 
Local Distribution System, and the End-User Load, as required by the IESO 
Market Rules, the Transmission System Code, the Distribution System Code, and 
the End-User, as applicable. 

(e) The Supplier agrees to install protective equipment to protect its own personnel, 
property, and equipment from variations in frequency and voltage or fwm 
temporary delivery of other than three-phase power, whether caused by the 
Facility, the IESO-Contmlled Grid, the Local Distribution System, or the End
User Load, as the case may be. 

2.3 Allocation and Treatment of System Upgrade Costs 

The Supplier agrees to arrange, at its sole cost and expense, lor all System Upgrades that may be 
required to permit the delivery of Electricity and Related Products to the IESO-Controlled Grid, 
the Local Distribution System, or the End-User, as the case may be. 



The Buyer shall reimburse the Supplier for all System Upgrade Costs incurred by tbe Supplier on 
tbc following basis: 

(a) The Supplier shall pay all System Upi,'l·ade Costs to the Transmitter and the LDC, 
as applicable, as and when due. 

Cb) The Supplier shall submit to the Bnyer an invoice itemizing and describing the 
System Upgrade Costs, together with copies of each of the paid receipts issued by 
the Transmitter and LDC, as applicable. lJthe System Upgrade Costs are adjusted 
subsequent to the Commercial Operation Date, the Supplier shall forthwith 
provide written evidence thereof to the Buyer. 

(c) The Buyer shall, within a reasonable time, review the Supplier's invoices and 
copies of each of the paid receipts to verify that all of the amounts described in 
each such invoice constitute System Upgrade Costs paid by the Supplier to the 
Transmitter and the LDC, as irpplicable, on the understanding that the 
determination of System Upgrade Costs shall not be capped by or limited to <my 
preliminary estimates of System Upgrade Costs that may have been assessed by 
or on behalf of the Ontario Ministry of Energy for the purposes of reviewing and 
evaluating the Supplier's Proposal under the tem1s of the 2,500 MW RFP. The 
Supplier consents to the applicable Transmitter and LDC disclosing to tlle Buyer, 
on request, all information relating to System Upgrade Costs, including any 
information provided by the Supplier to the appLicable Transmitter and thc 
applieable LDC that relates to, or affects, System Upgrade Costs_ 

(d) The Buyer will reimburse the System Upgrade Costs to the Supplier on the basis 
that System Upgrade Costs shall be amortized over the first ten (10) years of the 
Term in equal annual payments of principal commencing on the Term 
Commencement Date, and until the System Upgrade Costs are icrlly reimbursed, 
the unpaid balance of System Upgrade Costs shall bear interest at the Interest 
Rate commencing on the Tenn Commencement Date, and shall be calculated and 
payable monthly~ in an-ears, on the last day of each n1onth. 

(e) If the OEB issues an order or directive resulting in an increase or decrease in the 
System Upgrade Costs to be paid by the Supplier, theu the amount of System 
Upgrade Costs shall be deemed, fi·om the date of such order or directive, to be 
adjusted by the amount of such increase or decrease, and the adjusted unpaid 
pi·incipal balance of System Upgrade Costs owing to the Supplier shall be 
reamortized over the period JJ-om the date of such order or directive until the tenth 
(1Oth) anniversary of the Tenn Co1nrnencen1ent Date in equal annual payrncnts of 
principal cmnrnencing on the next anniversary of the Te,nn Co1nmencem.ent Date. 
Until the System Upgrade Costs are fully reimbursed, the unpaid balance of 
System Upgrade Costs shall bear interest at the Interest Rate which shall be 
calculated and payable monthly, in arrears, on the last day of each month. 

(f) If the Agreement has been terminated by the Buyer as a result of a Supplier Event 
of Default, then the Supplier shall forfeit all rights to receive any further payments 



after the Ter:inination Date on account of System Upgrade Costs pursuant to 
Sections 2.3( d) or 2.3( e), as applicable, as liquidated damages and not as a 
penalty. 

2.4 Allocation and Treatment of Connection Costs 

If the OEB issues an order or directive resulting in a Transmitter or a LDC, instead of the 
Supplier as a generator, being responsible for the payment of any Connection Costs, then 
notwithstanding anything in this Agreement to the contrary, the Net Revenue Requirement 
applicable from and after the effective date of such order or directive shall be reduced, by mutual 
agreement, by an amount commensurate with such reduction in Connection Costs as a result of 
such OEB order or directive, amortized on a straight-line basis over the balance of the Term. 

2.5 Milestone Dates 

The Supplier acknowledges that time is of the essence to the Buyer with respect to attaining 
Fi._nancial Closing and Commercial Operation of the Contract Facility by their corresponding 
Milestone Dates set out by the Supplier in Exhibit F, aud the Parties agree: 

(a) that each ofthe Milestone Events corresponding to: 

(i) Financial Closing; and 

(ii) attaining Commercial Operation, 

shall be achieved in a timely mfmner and by its corresponding Milestone Date, 
failing which the Supplier shall pay to the Buyer within five (5) Business Days 
after receipt of an invoice from the Buyer, as liquidated damages and not as a 
penalty, a sum of money equal to (A) $50 per MW multiplied by the Ao.nual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Financial Closing; and (B) $150 per MW mnltiplied by the Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Commercial Operation, until the corresponding Milestone Event has 
been achieved. However, if Commercial Operation is achieved on or before its 
corresponding Milestone Date, then all liquidated damages for delay in achieving 
Financial Closing paid by the Supplier under this Section 2.5(a) shall be refunded 
to the Supplier, without interest, two weeks following the Commercial Operation 
Date; and 

(b) the maximum time period that liquidated damages shall be calculated and payable 
nuder Section 2.5(a) by the Supplier: 

(i) for failure to meet the Milestone Date in respect of Financial Closing, 
shall be ninety (90) days; and 

(ii) for failure to meet the Milestone Date iu respect of Commercial Operation, 
shall be five hundred and forty-five (545) days. 



If there occurs or arises any incident, event or circumstance which results, or is likely to result, in 
a delay in the aggregate of thirty (30) days or more in obtaining Environ.<Tiental and Site Pian 
Milestone Approvals, execution of the EPC Contract or commencement of construction of the 
Contract Facility, in each case following the Milestone Date therefor, including delays arising 
from events of Force Majeure, the Party first becoming aware of such delay or likely delay shall 
promptly (and, in any event, within ten ( l 0) Business Days) notifY the other Party and the Parties 
shall meet to discuss strategies for restoring, to the extent possible and practicable to do so, the 
de"Velopment, construction and/or commissioning of the Facility to the schedule which will 
achieve Commercial Operation by the Milestone Date therefor. 

2.6 

(a) The Contract Facility will be deemed to have achieved "Commercial O:aera:lio·n 
as at the point in time confirmed by the Bnyer in a written notice as described in 
paragraph 2.6(b)(i) following receipt by the Buyer ti·om the Supplier of the 
foHowing: 

(i) a certificate (the Certificate") addressed to it from an Independent 
Engineer in the form attached hereto as Exhibit procmed at the expense 
of the Supplier, and otherwise acceptable to the Buyer, acting reasonably, 
stating that: 

(A) the Contract Facility has been completed in all material respccts, 
excepting punch list items tbat do not tnaterially and adversely 
affect the ability of the Contract Facility to operate in accordance 
with this Agreement; 

(B) the Connection Point of the Contract Facility is at the location 
specified in Exhibit 

(C) the Contract Facility has been constmcted, connected, 
commissioned and synchronized to the IESO-Controlled Grid, 
such that 100% of the Contract Ctrpacity for the Contract Facility 
ls available to generate Electricity in compliance with Good 
Engineering and Operating Practices; 

(D) the Contract Facility has generated Elcctrjcity in compliance with 
aU Laws and Regnln_tions for four ( 4) continuous hours at an 
uninterrupted rate not less than 1 oorYo of the Contract Capacity for 
the Contract Facility. This requirement shall be evaluated hased 
on calculation ofthe generator output at thc Delivery Point net of 
any Station Service Loads, in accordance with the Metering Plan, 
and shall be satisfied if the energy output in each of the Jour (4) 
hours (in MWh), divided by one hour, is cqnal to or greater than 
t.be Contract Capacity for the Contract Facility. The Supplier 
acknowledges and agrees that the Contract Capacity for the 
Contract Facility and the Station Service Loads, as tnay be 



measured by the foregoing test, shall not be adjusted for ambient 
weather or other conditions whatsoever; 

(E) the Contract FaciLity has ·demonstrated, through performance 
testing in accordance with the American Society of Mechanical 
Engineers PTC 46- 1996 Performance Test Code on Overall PlaJ}t 
Performance for a combined cycle gas turbine (CCGT) generation 
facility or other equivalent international performance test 
procedures agreed to by the Buyer acting reasonably, an electrical 
output, measured at the Delivery Point net of any Station Service 
Loads, demonstrating the maximum capacity of the Contract 
Facility, and the Contract Facility has achieved the Contract 
.Capacity for the Contract Facility. A copy of the perfommnce test 
report is to be attached to the IE Certificate. For greater certainty, 
any obligations of the Supplier under this Agreement relating to or 
premised upon the amount of N<tmeplate Capacity shall remain in 
effect, unamended, notwithstanding that the maximum capacity of 
the Contract Facility as demonstrated during the perfommnce test 
may be less than the Nameplate Capacity; and 

(F) it bas been demonstrated that the Contract Facility has a minimum 
ramp rate (being defined as the rate of increase or decrease in 
energy output that the Contract Facility is capable of achieving 
after start-up, synchronization to the IESO-Controlled Grid, and 
technically required hold points, with such interval being between 
the minimum load and the maximum continuous output rating, 
being the maximum continuous output rating of the p !ant) over a 
single five minute interval of at least "x" MW /minute, where "x" is 
a value equal to 4% of the Nameplate Capacity; 

(ii) all material documentation and information required to be provided 
pursuant to this Agreement to the Buyer by the Supplier or by any third 
parties prior to Commercial Operation; 

(iii) a certificate addressed to it from the Supplier with respect to the 
Commercial Operation of the Contract Facility and other documentation 
and information required to be provided to the Buyer by the Supplier in 
the form attached hereto as Exhibit U; and 

(iv) a proposed Commercial Operation Date. 

(b) The Buyer shall make Commercially Reasonable Efforts within 30 days following 
receipt of the proposed IE Certificate and the Supplier's certificate tmder 
paragraph 2.6(a)(iii) to notify lbe Supplier in writing that the Supplier: 



2.7 

(i) has met all of the requirements of suhseGtion 2.6(a), that Commercial 
Operation has been achieve9, and confirrning the Cornmercial Operation · 
Date; or 

(ii) has not met all of the requirements subsection 2.6(a) and that 
Commercial qperation has not been achieved; 

ln the case of notice under paragraph 2.6(b)(ii), the Buyer shall provide to the 
Supplier reasonable particulars in respect of the requirements of subsection 2.6(a) 
that have not been meL 

(c) For the pnrposes of Section 2.6(a), an "Independent Engineer" rs an engmeer 
that is: 

(i) a professional engineer duly qualif]ed and licensed to practice engineering 
in the Province of Ontario; and 

(ii) employed by an independent engineering f]rm which holds a cer"cificate of 
anthorization issued hy the Professional Engineers Ontario that is not 
affiliated with or direclly or indirectly controlled by the Supplier and that 
does not have a vested interest in the design, engineering, procurement, 
construction and/or testing of the Contract Facility. 

Prior to the Tetm Commencement Date, the Supplier shall provide the Buyer with 
progress reports as fo1lows: 

(a) By the fifteenth (15th) day of each calendar qnarter following the date of this 
Agreement and continuing until the. Tenn Con1n1encement Date, the Supplier 
shall provide the Bnyer with quarterly progress reports in the form of Exhibit 0, 
describing the status of ei:TOrts made by the Supplier to .meet each M.ilestonc Date 
and the progress toward each of the Reportable Events. At the Buyer's request, 
the Supplier shall provide an opportunity for the Buyer to mcel with appropriate 
personnel of the Supplier to discuss lmd assess the contents of any such qmrrterly 
progress reporL 

(b) In addition to the quarterly progress reports it is required to provide pursuant to 
Section 2.7(a), the Supplier shall also provide the Buyer with notice of any 
materio.l incident~ event or concern which rnay occur or arise durLng the course of 
the developrnent, construction or cornmissioning of the Facility, prmnptly and, in 
any event, within ten (10) Business Days following the later of: (i) the Supplier 
beco1ning aware of any such incident, event or concern occurr-ing or arising; and 
(ii) the Supplier becon.ting aware of the 111ateriality of sarne) with srrch tin1ing in 
each case based upon the Supplier having acted ln accordance with Good 
Engineering and Operating Practices_ 



2.8 Operation Covenants 

(a) The Supplier agrees to own the Contract Facility during the Term and to operate 
aod maintain the Contract Facility during the Term using Good Engineering and 
Operating Practices, and meeting all applicable requirements of the IESO Market 
Rules, the Traosmission System Code, the Connection Agreement and all other 
Laws and Regulations. For certainty, the Parties acknowledge that the Buyer is 
not purchasing from the Supplier, nor is the Supplier selling to the Buyer, any 
Electricity or Related Products. 

(b) The Supplier agrees to assume all risk, liability and obligation and to indemnify, 
defend and hold harmless the Indemnitees in respect of all actions, causes of 
action, suits, proceedings, claims, demands, losses, damages, penalties, fmes, 
costs, obligations and liabilities arising out of a discharge of any contaminant into 
the natural environment, at or related to, the Facility and any fines or orders of 
any kind that may be levied or made in connection therewith pursuant to the 
Environmental Protection Act (Ontiuio), the Ontario Water Resources Act, the 
Dangerous Goods Transportation Act (Ontario) or other similar legislation, 
whether federal or provincial, except to the degree that such discharge shall have 
been due to the negligence or wilful misconduct oft he lndemnitees. 

(c) TI1e Supplier agrees to i1se Commercially Reasonable Efforls to maintain or enter 
L'1to any fuel supply contracts that are necessary for the proper operation of the 
Contract Facility during the Term. The Supplier further agrees that the Contract 
Facility shall not burn or otherwise use any fuel other than Gas. Without limiting 
the generality of the foregoing, a Supplier who is also a load facility under the 
lESO Market Rt1les shall be solely responsible ibr all charges (net of any 
applicable credits) in relation to Electricity consumed by it in order to operate the 
Facility in accordance with this Agreement. 

(d) lf the Proposal provides that Automatic System Voltage Support will be provided 
by the Contract Facility, the Supplier agrees to provide such Automatic System 
Voltage Support throughout the Term in accordance with all relevant 
requirements under the IESO Market Rules for a generator, whether directly 
connected to a Transmission System, LDC or End-user Load, including the 
requirements described in the amendments approved by the IESO and described 
in http://www.theimo.com/imoweb/pubs/mrlmr 00?44-ROO _BA.pdf. 

2.9 Metering and Dispatch Capabilities 

(a) The Supplier covenants and agrees to provide, at its expense, separate meters and 
ancillary metering and monitoring equipment for the Contract Facility as required 
by the IESO Markel Rules. 

(b) The Buyer retains the right to audit, at any time during the Term, on reasonable 
notice lo the Supplier and during normal business hours, the metering equipment 
to confirm the accuracy of the Metering Plan. The Supplier shall have the 



Metering Plan approved by the Buyer and shall deliver a copy to tbe Buyer for its 
approval no later than sixty (60) days prior to Commercial Operation. The Buyer 
agrees to review the Meteri11g Plan submitted by the Supplier and to either 
approve the plan or provide the Supplier with its comments within fUken ( 15) 
Business Days after receipt. The Supplier will provide the Buyer with a 
cmnmissioning report for all revenue meters referenced in the Metering Plan prior 
to any use of metered data fbr tbe purposes expressed in Section 15 .6. 

(c) The Supplier shall maintain (or be responsible for arranging on its behalf) a 
system satisfactory to the Buyer commencing the day prior to the Term 
Comrnencement Date and continuing every day throughout the Term, to receive 
Directed Di.spatch Orders fi·om either the Buyer or thc Dispatcher, as the case may 
be, prior to the applicable daily deadlines set out in Exhibit G. 

2.1!1 lnsnnmec Covenants 

(a) The Supplier hereby agrees to put in effect and maintain, or cause its contractors. 
where appropriate) to maintain, from the con1Inencement of the construction of 
the Facility to the expiry of the Term, at its own cost and expense, all the 
necessary and appropriate insurance that a prudent Person in the business of 
developing and operating the Facility vvould maintain includitg tbe policies set 
out in this Section 2.10. All insurance policies to be effected m1d nmintained as 
required hereunder shall: 

(.i) be placed witb insurers l.icen..c;ed to underwrite insurance in the Province of 
Ontario and having an overall A.M. Best's Rating of at least/\- (except in 
the case of automobile liability insurance where the n1inimum rating of the 
insurer shall be B+); 

(ii) provide that they shaH continue in effect and rerna"in unaltered for the 
benefit of the Supplier for a period of not Jess them sixty (60) days atler 
written notice of any cancellation or cwy change or an1endment restricting 
coverage; and 

(iii) he capable ofhcing reviewed and altered during the term of the policy to 
account for any changes in Lav,cs and Regulations which affect coverage 
of the risk insured. 

(b) The Sripplier shall put in effect and maintain, or cause its contractors, where 
appropriate, Lo maintain, at a rninimun1, the following insurance poticies: 

(i) "all-risk" property insurance co\rering property of every description 
insuring not less than the full replacement value of the Facility; and 

(A) for the period prior to the Commercial Operation Date: 

(1) shall be in the joint names of at least the Supplier and its 
principal contractors, with no co-insurance restriction; the 



policy shall include as additional insureds all 
subcontractors and the coverage shall not be less than the 
insurance required by IBC Forms 4042 and 4047, extended 
to include testing and commissioning, or the.ir equivalent 
replacement; and 

(2) shall provide delayed start-up coverage on a fixed expense 
basis with an indemnity period of not less than twelve (12) 
months and a deductible waiting period of not more than 
sixty ( 60) days; and 

(B) ior the period from and after the Commercial Operation Date: 

(1) shall be in the name of the Supplier; and 

(2) shall provide for business interntption coverage on an 
actual loss sustained basis with a waiting period of not 
more than ninety (90) days. 

These policies shall contain a waiver of subrogation in favour of the 
lndemnitees. Deductibles for these policies shall not exceed $250,000 for 
all losses (other than damage to Equipment, which will be subject to the 
deductibles set forth in Section 2.10(b)(ii)), except for 3% of full 
replacement value of damage to property (with a mininmm deductible of 
$250,000) for damage to property arising from or relating to each of flood 
and earthqrmke. 

(ii) equipment breakdown insurance, in the joint names of the Supplier and, 
for the period prior to the Commercial Operation Date, its principal 
contractors, insnring not less than the full n;placement value ofthe boilers, 
machinery, pressure vessels, electrical and rnechanical machines, air 
conditioning and refrigeration systems, computers, communications and 
electronic systems, service supply objects, heat recovery steam generator 
units, stean1 turbine generator units, generator step-up transfonner units 
and combustion gas turbine generator units and all other equipment 
forming prui of the Facility (the "Equipment"). The coverage shall not 
be less thcm the insurance provided by the forms !mown and referred to in 
the insurance industry as "Comprehensive Boiler and Machinery Fom1" or 
"Equipment Breakdown lnsnrance". This policy shall contain a waiver of 
subrogation in favour of the lndemnitees. Deductibles in respect of this 
policy or the pmiion of the "all risk" property insurance relating to the 
Equipment (as described in Section 2.1 O(b )( i)) shall not exceed: 

(A) $3,000,000 for property damage arising from and relating to 
testing and commissioning of Equipment prior to the Commercial 
Operation Date; and 



(B) $3,000,000 for property damage ansmg from and after the 
Comn1e1-cial Operation Date; 

Equipment breakdown insunmce coverage may be obtairted as part of the 
"all riskn property inslrrance. 

(iii) commercial general liability insurance on an occunence basis for death. 
bodily injury and properly dmnage and other types of damage that may be 
caused to third parties as a result of the Supplier's activities in connection 
with the Facility or perfimnance of its obligations under this Agreement, 
to m1 inclusive limit of not less than $10,000,000 per occurrence and i_n 

aggregate m1d with a deductible not exceeding $100,000. This policy shall 
include the lndcmnitees as additional insureds . and shall be non
contributing and prin1ary witb respect to coverage in favour of tbe 
Lndenmitees. The coVerage provided shaH not be less than. the insurance 
required by IBC Fonn 2100-2, 4-!998 (but not its replacement) and IBC 
Fonn2320 (version in effect as at the date hereof but not its replacement). 
The policy shall include the following coverage: 

(A) broad form products, premises and completed operations liability 
tor a period of not less than twenty-four (24) months afler the 
Co1n1nercial Operation Date; 

(B) cross-liability and severability of interests clause; 

(C) contingent employer's liability; 

(D) tenant's legal liability (if applicable and with applicable sub limits); 

(E) blanket contractual liability ofthc Supplier under this Agreement; 

(f) damage arising from shoring) biasting, excavaiing1 underpinning, 
dernolltion pile driving and caisson \Vork~ work below ground 
surif1ce, tunnelling, and grading (if applicable); 

(G) non-ovmed automobile liability with blanket contractual coverage 
fOr hired autOJnobiles; and 

(H) liability on the part of the Supplier resulting frorn activities or 
work perforrned by its contractors and subcontractors. 

(iv) autornobi1e liabiljty insunmce~ providing coverage for owned, non-owned 
or hired automobiles with a cmnbined single liability hm.it of not less than 
$2,000,000 per occmrcnce; 

(v) environmental in1pairn1ent liability insurance, providing cOverage for first 
party prpperty damage and site clean-up and any third party claims .for 
bodily injury, property damage and clean-up for any environmental 



incidents arising out of the construction, operation or maintenance of the 
Facility, with a limit of not less than $5,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $100,000. This policy shall 
include the Indemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in favour of the 
lndemnitees. The policy shall contain a cross-liability and severability of 
interests clause; and 

(vi) any additional msurauce required to be provided under all Laws and 
Regulations. 

(c) For purposes of the insurance coverage under Sections 2.10(b)(i) and (ii), the 
Supplier may procure and maintain separate insurance policies to cover the period 
prior to the Commercial Operation Date and the period from and after the 
Commercial Operation Date. 

(d) The Supplier shall provide the Buyer with proof of the insurance referred to in 
this Agreement in the forrn attached hereto as Exhibit S (Certificate of Liability 
Insurance) aud as Exhibit T (Certificate of Property Insurance) that references this 
Agreement and conf.rr1ns- the relevant coverage, including endorsements, on or 
before the commencement of the construction of the Facility, and renewals or 
replacements on or before the expiry of any such insurance. The policies for the 
insurance coverage under Sections 2.JO(b )(iii) ctnd 2.1 O(b )(v) shall be endorsed to 
provide the Buyer with: 

(i) not less than sixty (60) days notice in wntmg in advance of any 
tem1ination, cancellation or non-renewal thereot; and the Supplier shall 
ensure that the Buyer receives such notice prior to the commencement of 
such sixty (60) day period; and 

(ii) notice in writing at the time of any material change or amendment thereto 
(including any reduction in limits, increase in deductibles, exhaustion of 
aggregate limits, and change in named insured), and the Supplier shall 
ensure that the Buyer receives such notice at such time. 

Upon the request of the Buyer, the Supplier will provide the Buyer with a copy of 
each insurance policy to be furnished within ten (10) Business Days ofthc request 
being made by the Buyer. The provision to the Buyer of any certificate of 
insm:mce, insurance policy or other evidence of compliance with this Section 
2.10 shall not imply acceptance by the Buyer that the extent of insurance coverage 
is sufficient and otherwise complies with this Section 2.10. 

(c) Ifthe Supplier is subject to the Workplace Safety and Insurance Act (Ontario), it 
shall submit a valid clearance certificate of Workplace Safety and Insurance Act 
coverage to the Buyer prior to the commencement of construction of the Contract 
Facility. In addition, the Supplier shall, from time to time at the request of the 
Buyer, provide additional Workplace Safety and Insurance Act clearance 



certificates. The Supplier agrees to pay whcu due, and to ensure that each of its 
contractors and subcontractors pays when due, all amotmts required to be paid by 
it and its contractors and subcontractors, fro1n ti1ne to th-ne from the 
commencement of construction of the Contract Facility, under the Workplace 
Safety and Insurance Act, failing which the Buyer shall have the right, in addition 
to and not in substitution for any other right it may have pmsuant to this 
Agreement or otherwise at law or in equity, to pay to the Workplace Safety and 
Insurance Board auy amount due pursuant to the Workplace Sa/ely and Insurance 
Act and unpaid hy the Supplier or its contractors and subcontractors and to deduct 
such amount from any amount dne a..rtd owing from time to time to the Supplier 
pnrsuant to this Agreement together with all costs incurred by the Buyer in 
connection therewith. 

(f) In addition to all other rights and remedies available to the Buyer in this 
Agreement, if the Supplier £'lils to comply with this Section 2.10, the Buyer shall 
have the right (bnt not the obligrction) to: 

(i) obtain any and all insurance policies that the Supplier has [ailed to obtain 
and maintain or in respect of which the Supplier bas failed to notify the 
Buyer in the manner contemplated herein. The Buyer shall have the right 
to deliver an invoice to the Supplier containing a staten1ent of the 
reasonable costs of obtaining such insurance poiicies, togelher with any 
associated ad1ninistrative and legal and other reasonable costs 
(collectively, the "Insurance Costs") and the Supplier shall within len 
(l 0) days of the elate of receiving such invoice pay to the Buyer an amount 
equal to the Insurance Costs, irrespective of 1:vhether or not the Buyer 
proceeds to obtain or has in fact obtained any such insurance policy or 
policies. The parties agree; that the Insurance Costs are a reasonable pre
estirnate of damages and not a penalty. lf the Supplier f~Lils to pay to the 
Buyer the nmouut of the Iusmance the Buyer shall be entitled to 
draw and retain frorn the Completion and .Per:forrnance Security the 
amount of the Insurance Costs; or 

(ii) withhold any Contingent Support Payment until such time as the Supplier 
provides the certificates of insurance or copies of insurance policies as 
required under this Section 2.1 0. · 

(g) Where the Supplier is,made up of more than one legal entity (whether in the form 
of partnership, joint venture or otherwise), the Supplier shall provide to the Buyer 
an irrevocable direction designating one such legal entity as responsible 1C;r a1l 
insurance matters under this Section 2.10, and iOr the provision of information in 
relation thereto to the Buyer as contemplated in this Agreement, and such entity 
shall be so responsible. The Supplier agrees that such designate shall be 
authorized to bind the Supplier and all legal entities constituting the Supplier in 
respect of all n1at1ers relating to this Section 2.10. 



2.11 Compliance with Laws and Regulations and Registration with the IESO 

(a) The Buyer and the Supplier shall each comply, in all materialrespects, with all 
Laws and Regulations required to perform or comply with their respective 
obligations under this Agreement. 

(b) The Buyer and the Supplier shall each fumish, in a timely manner, irrfonnation to 
Governmental Authorities and shall each obtain and maintain in good standing 
any licence, permit, certificate, registration, authorization, consent or approval of 
any Govermnental Authority required to perform or comply with their respective 
obligations nnder this Agreement, including such licensing as is required by the 
OEB, including its generator license: Without limiting the generality of the 
foregoing, the Supplier agrees to meet all applicable Facility registration 
requirements as specified in the IESO Market Rules and shall provide to the 
Buyer the fo !lowing: 

(i) Electric Safety Authority Connection Authorization; 

(ii) IESO Notification Form re: connection of new facility; 

(iii) IESO Authorization to Participate; and 

(iv) OEB generator license. 

(c) The Supplier shall register with the IESO as a "Metered Market Participant" and 
as a "Generator" pnrsuant to the IESO Market Rules. The settlement of Market 
Settlement Charges shall take place directly between the Supplier as the "Metered 
Market Participant" and the IESO, and any costs incurred by the Snpp lier acting 
as the "Metered Market Participant" pursuant to the IESO Market Rules in respect 
of tlus Agreement shall be charged to and be the sole responsibility of the 
Supplier, unless otherwise expressly determined pnrsuant to Section 1.6, l. 7, 1.8 
or 1.9 hereof. 

2.12 Environmental Attributes and Jluture Contract Related Products 

(a) The Supplier shall from time to time dnring the Tern1 of this Agreement, on 
behalf of the Buyer, obtain, quantify, and register with the relevant authorities or 
agencies all Environmental Attributes related to the Contract Facility that are 
required pursuant to applicable legislation, and same shall be immediately 
transferred, assigned or held in trust for the Buyer who thereafter shall retain, all 
rights, title, and interest in all such Environmental Attributes. The Supplier shall 
not participate in any voluntary programs with respect to any Enviromnental 
Attributes associated with the Contract Facility without the prior written consent 
ofthe Bnyer, which consent may be unreasonably withheld. 

(b) Notwithstanding Section 2.12(a), the Supplier shall continue to be entitled to all 
rights, title, and interest to all emission allowances and Emission Reduction 
Credits that pertain to the Contract Facility and of a type that were available under 



3.1 

the Ontario Emissions Trading Program as of September 13, 2004. However, the 
amount of the Supplier's entitlement to any such emission allowance or Emission 
Reduction Credit shall be determined with reference to the levels in effect as of 
the date of the Supplier's claim to any such entitlement. For certainty, revenue 
arising from such OETP credits and allowances will not be included in Imputed 
Net Revenue. 

(c) The Suppiier will provide the Buyer with prior written notice of the development 
by the Supplier of any Fut1!Ie Contract Related Products from time to time. 

The Buyer shall have the right, from time to time throughout the Term, to select the dispatch 
mechanism governing the Contract Facility (the "Disp;;tch Rights") in every given hour of the 
Term in accordance with, and subject to, the provisions of this ;\_rticle 3. 

3.2 

The Buyer's Dispatch Rights shall be restricted to the Deemed Dispatch Option and the Directed 
Dispatch Option in each case as described in Exhibit G. 

3.3 Appointment of Hw Dispatcher Under the Directed Disp:atch 'm:cmu 

(a) The Buyer sha.ll be entitled, without the consent of the Supplier, to appoint any 
Person frmn tirne to time throughout the Ten11 and f()r any stated length of tirne 
up to the balance of the Term (the "Dispatcher") to exercise the Dispatch Rights 
under the Directed Dispatch Option in the place of the Buyer. 

(b) The appointment of the Dispatcher will be made on the following basis: 

(i) the Buyer will provide written notice to the Supplier at least five (5) 
Business Days prior to the exercise of Dispatch Rights hy the Dispatcher; 

(ii) the Dispatcher shall he entitled, during the tenn of its appointment, to 
exercise the Dispatch Rights under the Directed Dispatch Option in the 
place ofthe Buyer and communicate all Directed Dispatch Orders directly 
with the Supplier. However, the Dispatcher shall not have the authority to 
act fc>r, or in the place ot; the Buyer in any other respect under this 
Agreement and shall not be directly liable to the Supplier; 

(iii) the appointment of the Dispatcher will uot relieve the Buyer of its 
obligations to the. Supplier under this Agreement, and all Monthly 
Payments shall continue to he made and settled directly between the Buyer 
and the Supplier; and 



(iv) the appointment of the Dispatcher may be revoked by the Buyer at any 
fime prior to the expiry of the term of the Dispatcher's appointment by 
providing written notice to the Supplier at least one (1) Business Day prior 
to the revocation of the appointment of the Dispatcher. For greater 
certainty, the revocation of the appointment of the Dispatcher shall not 
affect the validity of any outstanding Directed Dispat9h Order, which shall 
continue to be governed by the terms of Exhibit G. 

3.4 Future Tolling Dispatch 

The Parties acknowledge that the market for Electricity and Related Products continues to evolve 
within the Province of Ontario, and that' it is important to the Buyer to encourage market 
evolution in certain directions. Subject to Section 12.l(h), the Supplier agrees that if requested 
to do so by the Buyer, it will enter into good faith negotiations with the Buyer to allow the 
Contract Capacity to be dispatched by the Buyer, a Dispatcher or an assignee of the Buyer during 
all or any portion of the then remaining Term on a tolling basis, provided that it shall be a 
principle of such negotiations that the Supplier shall not be required to accept any tolling 
dispatch mechanism which adversely impacts the Supplier's economics as contemplated 
hereunder pri~r to the introduction of such tolling dispatch mechanism. Any disputes arising 
under this Section 3.4 are not subject to resolution pursuaut to Section 16.2. 

ARTICLE 4 
OPERATION OF CONTRACT FACILITY AND PAYMENT OBLIGATIONS 

4.1 Operation of Contract Facility During the Term 

(a) From and after the beginning of the hour ending 01:00 (EST) of the Term 
Commencement Date, the Supplier agrees to operate the Contract Facility in 
accordance with the terms of this Agreement and the Mouthly Payments shall 
begin to accrue and be payable in accordance with Section 4.2 and Article 5. For 
certainty, the Parties acknowledge that the Buyer is not purchasing from the 
Supplier, nor is the Supplier selling to the Buyer, any Electricity or Related 
Products. 

(b) The Supplier will provide the Buyer with prior written notice ofthe development 
by the Supplier of any Future Contract Related Products from time to time .. 

4.2 Amount of.Monthly Payment 

The "Monthly Payment" shall be an amount equal to one of the following: 

(a) the Contingent Support Payment, if any, which shall be owed by the Buyer to the 
Supplier; or 

(b) the Revenue Sharing Payment, if any, which shall be owed by the Supplier to the 
Buyer. 



4.3 

At any time within the six ( 6) month period immediately prior to. the Term Commencement Date, 
the Supplier shall, once during such period, have the right to adjust the Summer Contract 
Capacity and/or the Winter Contract Capacity to a lower or higher amount by providing written 
notice thereof to the Buyer during such period, provided that any such increase or decrease shall 
not be greater than twenty-five (25) MW. The adjustment in the Contract Capacity set out in this 
Section 4.3 shall take etfect on the Term Commencement Date, provided that there is no 
Supplier Event of Default as of tbe Term Commencement Date. The Supplier acknowledges that 
any such adjustment in tbe Contract Capacity shall not reduce any obligations of the Supplier in 
existence prior to the effective date of such adjustment and that such adjustment shall be 
permanent and the Contract Capacity, as adjusted, cannot be further adjusted at any point during 
tbe balance oftbe Term. 

4.4 Snpplicr's Rcsponsibililtv fo:r Taxes 

The Supplier is liable for and shall pay, or cause to be paid, or reimburse the Buyer if the Buyer 
has paid, all Taxes applicable to any Revenue Sharing Payment due to tbe Buyer. If cmy GST or 
PST is payable in connection with the Rcvemie Sharing Payment, such GST or PST shall be paid 
by the Supplier. In the event that the Buyer is required to remit such Taxes, the amount thereof 
shali be deducted from any sums becoming due to the Supplier hereunder, or shall he added to 
any surns becorning due to the Buyer hereunder, 

4.5 for Taxes 

The Buyer is liable for rmd shall pay, or cause to be paid, or reimburse the Supplier if the 
Supplier has paid, all Taxes applicable to any Contingent Support Paymcnt due to the Supplier. 
ff rmy GST or PST is payr1ble in connection with the Contingent Support Payrnent, such GST or 
PST shall be paid by tbe Buyer. In the event that the Supplier is required to remit such 
the amount thereof shall be deducted tfon1 any sums becoming due to the Buyer hereunder, or 
shall be added to rmy sums becoming due to the Supplier hereunder. 

4.6 

lf ihe Suppl.ier is a non-resident of Canada, as that term is defmed in the ITA, and the Buyer 
incurs any withholding or other sirnilar Taxes as a result of such non-residency, then payments 
under this Agreement by the Buyer shail be reduced by tbe amount of such withholding Taxes 
and the Buyer shall remit such withholding Taxes to the applicable taxing authorities. The Buyer 
shall within sixty (60) days after remitting such Taxes, notify lhe Supplier in writing, providing 
reasonable detail of m1ch payment so that the Supplier may claim any applicable rebates, refunds 
or credits fi·orn 1be applicable tt:Lxing authorities. 1£: after the Buyer has paid such amounts, the 
Buyer receives a refund, rebate or credit on account of such Taxes, then the Buyer shall promptly 
remit such reli.md, rebrctc or credit amount to the Supplier. 



ARTICLE 5 
STATEMENTS AND PAYM.ENTS 

5.1 M.eter and Other Data 

(a) The Supplier agr}'es to provide to the Buyer access to the meters in the Metering 
Plan to accommodate remote interrogation of the metered data on a daily basis. 
The Supplier agrees to provide to the Buyer, at all times, access to any other 
information relating to the Contract Facility that the Supplier has provided to, or 
received from, the IESO from time to time. The Buyer agrees to provide to the 
Supplier, upon the Supplier's request, any Market Price information and any other 
information that the Buyer will be utilizing in preparing any Statement that is not 
available directly to the Supplier from the IESO. Upon a Party becoming aware 
of any errors or omissions in any data or information provided in accordance with 
this Section 5.1, such Party shall notify the other Party, and if applicable, the 
!ESO in aceordanee with the IESO Market Rules, on a timely basis. 

(b) Notwithstanding the foregoing, the Parties acknowledge and agree that all 
Statements shall be prepared based on market price information and settlement 
data from the IESO, and in the event of a discrepancy between market price 
information and settlement data from the IESO and information received directly 
from the Supplier pursuant to Section 5.l(a), then the market price information 
and settlement data from the IESO shall, subject to Section 5.7, be considered to 
be correct. 

5.2 Statements 

The Buyer shall prepare and deliver a settlement statement (the "Statement") to the Supplier, 
within ten (10) Business Days after the end of each calendar month in the Term that is the 
subject of the Statement (the "Settlement Month"), setting out the basis for the Monthly 
Payment with respect to the Settlement Month, as well as the basis lor any other payments owing 
under this Agreement by either Party to the other in the Settlement Month. A Statement may be 
delivered by the Buyer to the Supplier by facsimile or electronic means and shall include the 
reference number assigned to this Agreement by the Buyer and a description of the components 
of the Monthly Pay~nent and other payments, as described in this Agreement, ineluding 
Sections 2.3(a)(iv) and4.2, as applicable, owing to the Supplier for the Settlement Month. 

5.3 Payment 

The Party owing the Monthly Payment shall remit to the other Pmiy full payment in respect of 
the Statement no later than twenty (20) Business Days after the end of the Settlement Month to 
which the Statement relates (the "Payment Date"). Any and all payments required to be made 
by either Party under any provision of this Agreement shall be made by wire transfer to the 
applicable accotmt designated in Section 5.5, or as otherwise agreed by the Parties. 



5.4 lntercst 

The Party owing the Monthly Payment shall pay interest on any late payment to the other Party, 
from the Payment Date to the date of payment, unless such late payment was through the fault of 
the other Party. The interest rate applicable to such late. payment shall be the Interest Rate in 
effect on tbe date that tbe payment went into mTears, calculated daily, but shall not, under any 
circumstances, exceed the maximum interest rate permitted by Laws and Regulations. 

5.5 

Account 

The Supplier shall provide information in respect of account for payments hereunder. Such 
information shaH include the bank, bank's address, bank code, transit number and accmmt 
number. The Bnycr's obligation to make payments to the Snpplier hereunder shall not 
coxnn1ence until the Buyer has received such infOrnmtlon in respect of the Supplier's account for 
payments. 

GST Registration Number: 85917 8972 RTOOOI 

The Buyer acknowledges that the account information, when provided to the Bnyer, and GST 
registration number of the Supplier above constitutes Supplier's Confidential Information and is 
subject to the obligations of the Buyer as set out in Ariicle 8. 

Account fo:r 

H_oyal Bank of Canada 
Main Branch 
200 Bay Street) Main Floor 
Toronto, ON MSJ 2.15 

Account NLHTlber: 
Transit Nmnber: 

Number: 

104-439-5 
00002 

85419 5039 RTOOOJ 

The Supplier acknowledges that the account information and GST registration number of the 
Buyer above constitutes Buyer's Confidential Information and is subject to the obligations of the 
Supplier as set out in Ariicle 8. 

Either Party nmy change its account information from. Liinc to tirnc by wrilten notice to the ot:her 
in accordance with Section 15.7. 

Adjustment to Statement 

(a) Each Statement shall be snbject to adjustment for errors in arithmetic, 
con1putation, or other errors~ raised by a party during the period of one ( 1) year 
following the end of the calendar year in which such Statement was issued. Jf 



there are no complaints raised, or if any complaints raised in the time period have 
been resolved, such Statement shall be final and subject to no further adjustment 
after the expiration of such period. 

(b) Notwithstanding the foregoing, the determination by the IESO of any information 
shall be fmal and binding on the Parties in accordance with the IESO Market 
Rules, and without limiting the generality of the foregoing, if a Statement contains 
an error in the data or information issued by the IESO which the IESO has 
requested be corrected, then the one (I) year limit set forth in Section 5.6(a) shall 
not apply to the correction of such error or the Buyer's ability to readjust the 
Statement. 

(c) Subject to Section 5.7; any adjustment to a Statement made pursuant to this 
Section 5.6 shall be made in the next subsequent Statement. 

5. 7 Disputed Statement 

If the Supplier disputes a Statement or any portion thereof, the Party owing any amount set forth 
in the Statement shall, notwithstanding such dispute, pay the entire amount set forth in the 
Statement to the other Party. Ti1e Supplier shall provide written notice to the Buyer setting out 
the portions of the Statement that are in dispute with a brief explanation of the dispute. If it is 
subsequently determined or agreed that an adjustment to the Statement is appropriate, the Buyer 
will promptly prepare a revised Statement. Any overpayment or underpayment of any amount 
due under a Statement shall bear interest at the Interest Rate, calculated daily, from and including 
the time of such overpayment or underpayment to the date of the refund or payment thereof 
Payment pursuant to the revised Statement shall be made on the tenth (lOth) Business Day 
following the date on which the revised Statement is delivered to the Supplier. l fa Statement 
dispute has not been resolved between the Parties within five (5) Business Days after receipt of 
written notice of such dispute by the Buyer, the dispute may be submitted by either Party to a 
Senior Conference pursuant to the terms of Section l6.l. 

5.8 Statements and Payment Records 

The Parties shall keep all books and records necessary to support the information contained in 
and with respect to each Statement and Monthly Payment made thereunder, in accordance with 
Section 15.2. 

ARTICLE6 
CREDIT M'D SECURITY REQUIREMENTS 

6.1 Completion and Performance Security 

(a) The Parties acknowledge that the Supplier bas, prior to the Amendment and 
Restatement Date, provided to the Buyer security lor the performance of the 
Supplier's obligations under the Original CES Contract in an amount equal to 
$14,000,000 in the form described in Section 6.2 (the "Completion and 
I'er!'ormance Security"). 



(b) 

(c) 

(d) 

6.2 

(a) 

Effective upon tbe Term Commencement Date, and provided that the Buyer has 
determined that any liquidated danrages payable by the Supplier under Section 2.5 
have been paid by the Supplier, tben the amount of the Completion and 
Performance Security shall be reduced to an amount equal to $11,000,000. The 
amount of the Completion and Perfonnance Security shall be reduced to an 
amount equal to (i) $8,000,000 effective upon the filth anniversary of the Term 
Commencement Date, (ii) $5,000,000 efiective upon the tenth anniversary of the 
Temr Commencement Date and (iii) $2,500,000 effective npon the fifteenth 
anniversary of the Term Commencement Date. 

In the event that the Buyer, in accordance with this Agreement, has recovered 
monies that were due to it using all or part of the Completion and Performance 
Security, the SuppLier shall forthwith provide replacement security to cover an 
amount equal to that recovered or paid out of the Completion and Performance 
Security. In exchange for the Completion and Performance Security in the 
1mrended amount, the Buyer will return to the Supplier the original Completion 
and Performance Secnrity. 

lf prior to Financial Closing or the date of receipt by the Buyer of the Completion 
and Perf-Ormance Security, there occurs or arises incidentS, events or 
circun1stances \vhich results, or is likely to result, in a delay in the aggregate of 
thirty (30) days or more in the achievement of Commercial Operation by the 
:tvrilestone Date therefore includitlg delays arising from events of Force.l\-1ajeure, 
the Party first becoming aware of such deiay or likely delay shall promptly (and, 
in any event, within ten (1 0) Business Days) notif:V the other Party and the Parties 
shall meet to discuss sti·ategies for restoring, to the extent possible and practicable 
to do so, the development, cnnstruction ancllor commissioning of the Facility to 
the schedule which will achieve Commercial Operation by the Milestone Date 
therefor. Notwithstanding the foregoing and any other provision of this 
Agreement, an event of Force Majeure shall not extend the date by which the 
CompletJon and PcriOrn1ance Security in the respective amounts set out in 
Sections 6.l(a) and 6.l(h) are each required to be provided by the Supplier. 

})rior to lhe date of receipt the Supplier of the notification of the Buyer 
described in paragraph 2.6(h)(i) in respect of Commercial Operation, the 
Completion and Perfom1ance Security shall be provided in the form of a Letter of 
Credit, certified cheque~ bank draft, or other equivalent form of surety instrm.11ent 
acceptable to the Buyer, acting reasonably~ fix the full a-rnountj but for certainty, 
shall not include guarantees. 

From and after the dale of receipt by the Supplier of the Confirmation of the 
Buyer described in paragraph 2.6(h )(i) in respect of the Commercial Operation 
Date, the Completion and Pcrfonnance Security shall be provided as set out in 
Section 6.2(b)(i) or (ii) below: 



(i) a Letter of Credit, certified cheque, bank draft, or other equivalent form of 
surety instrument acceptable to the Buyer, for the full amount of the 
Completion and Performance Security; or 

(ii) subject to Section 6.2(d), a Guarantee, up to a maximum amount 
determined pursuant to Section 6.4, but not to exceed ninety percent 
(90%) of the amount of the Completion and Performance Security, 
together with a Letter of Credit, certified cheque, bank draft, or other 
equivalent form of surety instrument acceptable to the Buyer, for the 
balance of the amount of the Completion and Performance Security. 

To the extent that the amount ofthe Guarantee requirement 'increases or decreases 
from time to time in accordance with this Article 6, the amount of the Letter of 
Credit shall correspondingly be required to be decreased or increased, 
respectively, so that the total amount of the Completion and Performance Security 
held by the Buyer at all times from and after the Term Commencement Date 
remains in an aggregate amount as required pursuant to Section 6. 1. 

(c) If the aggregate of the Supplier's Creditworthiness Value determined pursuant to 
Section 6.4(b) and the principal amount of the Letter of Credit, certified cheque, 
bank draft, or other equivalent form of surety instrument acceptable to the Buyer 
described in Section 6.2(b)(ii) is equal to or greater than the am01mt of the 
Completion and Performance Security, then no Guarantee is required. 

(d) !fa Guarantee forms part of the Completion and Performance Security and: 

(i) the Creditworthiness Value of the Supplier determined pmsuant to 
Section 6A(b) is equal to or greater than the Creditworthiness Value of the 
Guarantor determined pursuant to Section 6A(b ), provided the Guarantor 
has a Credit Rating required of a guarantor as set out in Section 6.4, or 

(ii) the aggregate of the Supplier's Creditworthiness Value and the principal 
amount of the Letter of Credit, certified cheque, banlc draft, or other 
equivalent form of surety instrument acceptable to the Buyer described in 
Section 6.2(b )(ii) is equal to or greater than the amount of the Completion 
tmd Performance Security, 

then, provided the Supplier is not then in default rmder this Agreement, the Buyer 
shall, upon request by the Supplier, return the Guarantee to the Supplier. 

6.3 Letter of Credit .Provisions 

Any LetterofCredit delivered hereLmder shall be subject to the following provisions: 

(a) The Supplier shall (i) renew or cause the renewal of each outstanding Letter of 
Credit on a timely basis as provided iu the relevant Letter of Credit, (ii) if the 
financial institution that issued an outstanding Letter of Credit has indicated its 
intent not to renew such Letter of Credit, provide a substitute Letter of Credit or 



other equivalent form of surety instrument satisfactory to the Buyer at least ten 
(1 0) Business Days prior to the expiration ofthe outstanding Letter of Credit, and 
(iii) if a fmancial institution issuing a Letter of Credit filils to honour the Buyer's 
properly documented request to draw on an outstanding Letter of Credit (other 
than a failure to honour as a result of a request to draw that does not conform to 
the requirements of such Letter of Credit), provide for the benefit of the Buyer 
(A) a substitute Let1er of Credit that is issued by another fmancial institution, or 
(B) other surety instrument satisfactory to the Buyer in an amount equal to such 
outstanding Letter of Credit, in either case within five (5) Business Days after the 
Supplier receives notice of such refusal. 

(b) A Letter of Credit shall provide that the Buyer may draw upon the Letter of Credit 
in an amount (up to the face amount or part thereof remaining available to be 
drawn thereunder ±br which the Letter of Credit has been issued) that is equal to 
all amounts that are due and owing from the Supplier but that have not been paid 
to the Buyer within the tin1e allowed for such payments under this Agreement 
(including any related notice or grace period or both). A Letter of Credit shall 
provide that a drawing may be made on the Letter of Credit upon submission to 
the financial institution issuLDg the Letter of Credit of one or n10re certificates 
specifying the amounts due and owing to the Buyer in accordance with the 
specific requirements of the Letter of Credit. 

(c) lfthe Supplier shall fail to renew, substitute, or sufficiently increase the amount 
of an outstanding Letter of Credit (as the case may he), or estahlish one or more 
additional Letters of Credit or other equivalent fOrm of surety instrument 
satisfactory to the Buyer when required hereunder, then without Err1iting any cAber 
rernedlcs the Buyer nmy have under this Agree1nent, the .Buyer (i) nny draw on 
the undrawn portion of any outstanding Letter of Credit and retain i:Or its own 
account, as liquidated clumages and not as a penally, the amount equal to one (1 %) 
percent of the face value of such outstanding Letter Credit and/or (ii) prior lo 
the of such Letter of Credit~ may draw on the entire, undrawn portion of 
any outstanding Letter of Credit, upon submission to the financial institution 
issuing such Letter of Credit of a certificate specifying the entire amou.nt of the 
Letter of Credit is owing to the Buyer in accordance with the specific 
requirements of the Letter of Credit. amount then due and owing to the 
Buyer shalJ be received by the Buyer as liquidated damages and not as a penalty. 
r:f the arnounts then due and owing are less than the amount drawn under such 
Letter of Credit, then such excess amount shall he held as Completion and 
Performance Security. The Supplier shall remain liable for any am.ounls due and 
owing to the Buyer and remaining unpaid after tbe application of the amounts so 
drawn by the Buyer. lf the Supplier subsequently delivers a Letter of Credit or 
other surety instnrment or other collateral perm_itted pn;·suant hereto, in each case 
satisfactory to the Buyer in its sole and absolute discretion as to fonn, substance 
and amount, then upon acceptance by the Buyer thereof, the Buyer shall remit to 
the Supplier all amounts held by the Buyer as Completion and Performance 
Security pursuant to this Section 6.3(c). 



(d) The costs and expenses of establishing, renewing, substituting, cancelling, 
increasing and reducing the amount of (as the case may be) one or more Letters of 
Credit shall be borne by the Supplier. 

(e) The Buyershall return a Letter of Credit held by the Buyer to the Supplier, if the 
Supplier is substituting a Letter of Credit of a greater or lesser amount pursuant to 
Section 6.3(a), within five (5) Business Days fwm the Buyer's receipt of such 
substituted Letter of Credit. 

6.4 Guarantee Provisions 

(a) The Buyer shall accept a guarantee in the form attached hereto as Exhibit D (the 
"Guarantee'') from a guarantor of the Supplier (with the applicable party 
providing the Guarantee being referred to as the "Guarantor"), provided 
however that the Guarantor shall have a Credit Rating as listed in any of the four 
rows contained in the table below. Notwithstanding the foregoing, in the event 
the Guarantor has a Negative Outlook, then its Credit Rating, for purposes of 
calculating the Creditworthiness Value ofthe Guarantor in Section 6.4(b )(i), will 
be automatically demoted by one (1) row in the table in Section 6.4(b)(i). For 
greater certainty, a Guarantor with a Credit Rating in the fourth ( 4'h) level set 
forth be low without a Negative Outlook will no longer be able to provide a 
Guarantee if it subsequently receives a Negative Outlook Subject to Section 6.2, 
the amount of the Guarantee shall be equal to or less than the Creditworthiness 
Value of the Guarantor, failing which the Supplier shall be required to provide 
alternative acceptable security as provided in Section 6.2(b) so as to remain in 
compliance with the Completion and Performance Security requirements set out 
in Section 6.1. 

(b) (i) A Person's Creditworthiness Value (the "Creditworthiness 
Value'') shall be determined by the following lormula: 

s X T 

where S represents the Tangible Net Worth of the Person, expressed in Dollars, 
and T is a figure, used for weighting purposes, taken from the column entitled 
"Value ofT" in the table below of the appropriate row corresponding to the 
Person's Credit Rating as adjusted by any Negative Outlook in accordance with 
Section 6.4(a) or 6.4(b )(ii), as applicable, provided that where the Person has 
Credit Ratings from more than one rating agency set out in the table below, then 
the lowest of such Credit Ratings, as adjusted by any Negative Outlook m 
accordance with Section 6.4(a) or 6.4(b)(ii), as applicable, shall be used: 



2. At least BBB+ At least BBB high At least Baal 0.08 

" At least BBB At least BBB At least Baa2 0.06 0. 

4. At least BBB- At least BBB low At least Baa3 
I 

0.05 

(ii) In the event that any Person has a Negative Outlook, then its Credit Rating 
will automatically be demoted by one (1) row in the table in Section 
6.4(b)(i). 

(c) 1Jpon the consent ofthe Buyer, which consent shall not be mrreasonably withheld, 
the Guarantor may substitute its Guarantee with a guarantee from an Affiliate or 
from any other Person who would qualify as a guarantor for an amount equivalent 
to the amount of the Guarantee (the "Replacement Guarantee"). The 
Replacement Guarantee shall he in the fonn of the Guarantee. Upon delivery of 
the Replacement Guarantee, (i) snch Replacement Guarantee shall be deemed to 
be the "Gnanmtce" and such Affiliate or other Person providing such guarantee, 
as the case may be, shall be deemed to be the for all purposes of 
this Agreement and (ii) the Buyer shall return the original Gmcrantee to the 
original Guarantor within five (5) Business Days of such delivery. 

(dJ For greater clarity, all provisions ofthis Agreement that refer to (i) the Guarantor 
or similar references, or (ii) the Creditworthiness Value of the Guarantor or 
similar references, shall: · 

( 1) only apply in respect of the Guarantor if that Guarantor has, at the 
applicable issued a Guarantee in favour of the Buyer ;;md that 
Guarantee rcn1ains in effect at that ti_me ( otherv.rise, the reference to 
Cuarantor slmll be excluded when interpreting the proviSion until such 
time asp. Guarantee is provided); and 

(2) only refer to the Creditworthiness Value of the Supplier (<mel not the 
Creditworthiness Value of its Guarantor) when and for so long as its 
Guarantor has not provided a Guarantee that ren1ains in effect at the 
applicable time. 

6,5 Financial Statements 

If there is a Guaruntor, the Supplier shall, on a quarterly basis, provide to the Buyer (i) as soon as 
available and in no event later than sixty (60) days after the end of each fiscal quarter of the . . 

Guarantor, unaudited consolidated financial state1nents of the Guarantor, f(;r such fiscal quarter 
prepared in accordance with GPAP, and (ii) as soon as possible and in no event later than one 
hundred an'd twenty (120) days afier the end of each fiscal year, audited consolidated financial 
staten1cnts of the Guarantor for such fiscal year prepared in accordance vvltb GA_AP. 
NoLvithstanding the fbregoing, if any such financial staternents are not availabJe 4·1 a timely 
manner due to a delay in preparation or auditing, snch delay shall not be considered a breach of 



this Section 6.5 so long as the Guarantor is diligently pursuing the preparation, audit and delivery 
of such financial statements. Quarterly fmancial statements may be delivered electronically to 
the Buyer in PDF form Upon each delivery of the Guarantor's financial statements to the 
Buyer, the Guarantor providing such financial statements shall be deemed to represent to the 
Buyer that its financial statements were prepared in accordance with GAAP and present fairly 
the financial position of the Guarantor for the relevant period the1,1 ended. In the event that the 
Guarantor does not publish fmancial statements on a quarterly basis, then unaudited canso lidated 
fmancial statements shall be provided by the Guarantor, at a minimum, on a semi-annual basis. 
To the extent that the Supplier's Creditworthiness Value is such that the Guarantee is not 
required or it is returned to the Guarantor and cancelled pursuant to Section 6.2(d), then the 
obligations to provide fmancial statements under this Section 6.5 shall apply in full to the 
Supplier instead of the Guarantor. 

6.6 Notice of Deterioration in Financial Indicators 

The Supplier shall provide notice to the Buyer of any material deterioration of any of the 
Financial Indicators of the Supplier or the Guarantor inuncdiately upon the Supplier becoming 
aware of such deterioration. 

ARTICLE7 
REPRESENTATIONS 

7.1 Representations ofthe Supplier 

The Supplier represents to the Buyer as follows, and acknowledges that the Buyer is relying on 
such representations in entering into this Agreement: 

(a) The Supplier is a corporation incorporated under the laws of the Province of 
Ontario, is registered or otherwise qualified to carry on business in the Province 
of Ontario, and has the requisite power to enter into this Agreement and to 
perform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the 
Supplier and is a valid and binding obligation of the Supplier enforceable in 
accordance with its terms except as such enforcement may be limited by 
bankruptcy, insolvency and other laws affecting the rights of creditors generally 
and except that equitable remedies may only be granted in the discretion of a 
court of competent jurisdiction. 

(c) The execution and delivery of this Agreement by the SuppLier and the 
consunm1ation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a defimlt under, 
or conflict with or cause the tennination, cancellation or acceleration of any 
material obligation ofthc Supplier under: 

(i) any contract or obligation to which the Supplier is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 



(ii) the articles, by-laws or other constating documents, or resolutions of the 
directors or shareholders ofthe Supplier; 

(iii) aay judgmeul, decree, order or award of any Goverumental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the 
Supplier; dr 

(v) any Laws and Ref,'l.r!ations, 

that could have a Material Adverse Effect on the Supplier. 

(d) There are no bankruptcy, insolvency, reorganization, receivers!up, se1zure, 
realization, arrangement or other sim.ilar proceedings pending against or being 
contemplated by the Supplier or, to the lmowledge of the Supplier, threatened 
against the Supplier. 

(e) There are no actions~ suits, proceedings, judg1nents, n1l.LDgs or orders by or before 
any Govemmental Authority or arbitrator, or, to the knowledge of the Supplier, 
threatened against the Supplier, that could have a Material Adverse Effect on the 
Supplier. 

(f) All requirements for the Supplier to mdce any filing, declaration or registration 
with, give any notice to or obtain any licence) perrnitj certificate, registration, 
authorization, consent or approval o±: any Goven1n1cntal Authority as a condition 
to entering i:Q.to this Agfcement have been satisfied. 

(g) The Supplier is not a non-resident of Canada for the purposes of the IT.A. 

(b) All staten1cnts, specifications, data confrnnations and inforrrmt]on that have been 
set out. in the Proposal are con1plete and accurate in all material respects and are 
hereby restated and reatiinned by the Supplier as representations n1ade to the 
Buyer .hereunder and there is no material information omjtted frorn tbe Proposal 
which n1akes the 1nforrrtation in the Proposal misleading or inaccurate. 

in addition, the Supplier shall, upon delivery of each of the quarterly progress reports required to 
be provided to the Buyer pursuant to Section 2.7, represent in writing that each of the foregoing 
statements set out in Sections 7.1(a) to (b) inc1usive continues to be true or) if any of such 
statements arc no longer true, then the Supplier shall provide to the Buyer a quaLified 
representation with respect to such statement. Such qualified representation provided by the 
Supplier to the Buyer shall be subject, however, to tbc rights of the Buyer in Section Hl.l(d) to 
require -the Supplier to cure or remove any such qualification with respect to such statement. 

7.2 Representations of the 

The Buyer represents to the Supplier as Jollows, and acknowlcclges that the Supplier is relying on 
such representations in entering i.nto this Agreernent: 



(a) The Buyer that was the original counterparty to this Agreement is a corporation 
without share capital created under the laws of Ontario, and has the requisite 
power to enter into this Agreement and to perform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by tbe Buyer 
and is a valid and binding obligation of the Buyer enforceable in accordance with 
'its terms, except as enforcement may be limited by bankmptcy, insolvency and 
other Jaws affecting the rights of creditors generally and except that equitable 
remedies may be granted solely in the discretion of a court of' competent 
jurisdiction. 

(c) The execution and delivery of this Agreement by the Buyer. and the 
consummation ofthe transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 
or conflict with or cause the termination, cancellation or acceleration of any 
material obligation of the Buyer under: 

(i) any contract or obligation to which the Buyer is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 

(ii) the by-laws or resolutions of the directors (or any committee thereof) or 
sharebo lder ofthe Buyer; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approva~ consent or authorization held by the Buyer; 
or 

(v) cmy Laws and Regulations, 

that could have a Material Adverse Effect on the Buyer. 

(d) There are no bankruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against, or being 
contemplated by the Buyer or, to the knowledge of the Buyer, threatened against 
the Buyer. 

(e) There are no actions, suits, proceedings, judgments, mlings or orders by or before 
any Governmental Authority or arbitrator, or, to the knowledge of the Buyer, 
threatened against the Buyer, that could have a Material Adverse Effect on the 
Buyer. 

(f) All requirements for the Buyer to make any declaration, filing or registration with, 
give any notice to or obtain any licence, pennit, certificate, registration, 
authorization, consent or approval of, any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 



ARTICLES 
CONFIDENTIALITY AND 

8.1 

From the date of this Agreement to and following the expiry of the Term, the Receiving Party 
shall keep confidential and secure and not disclose 9onfidential Information, except as follows: 

8.2 

(a) The Receiving Party may disclose Contidentiallnformation to its Representatives 
who need to know Confidential Information for the purpose of assisting the 
Receiving Party in complyiccg with its obligations under this Agreement On each 
copy made by the Receiving Party, the Receiving Party must reproduce all notices 
which appear on the originaL The Receiving Party sl]>lll inform its 
Representatives of the confidentiality of Confidential Information and shall be 
responsible for any breach of this Article 8 by any of its Representatives. 

(b) lfthe Receiving Party or any of its Representatives are requested or required (by 
oral question~ i.11terrogatories, requests for infonnation or doclm1ents, court order, 
civil investigative demand, or similar process) to disclose any ConJjdential 
Information in connection with litigation or any rcgnlatory proceeding or 
investigation, or pursuant to any applicable law, order, regnlation or ruling, the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
PnTty obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 8.2. 

(c) Where the Supplier is the Receiving Party, the Supplier may disclose Confidential 
Information to any Secured Lender or prospective lender or investor and Jts 
advisors, to the extent necessary, for securing financing for the Contract Facility~ 
provided thal any such Secured Lender or prospective lender or investor has been 
inii:>rmed oflhe Supplier's confidentiality obligations hereunder and such Secured 
Lender or prospective lender or investor bas covenanted in favour of the Buyer to 
hold such Confidential Inforn1ation confidential and entered into a Confidentiality 
Undertaking in the form set out in Exhibit W or in a sirnilar form prep>lTcd by the 
Supplier and approved by the Buyer. 

(d) Notwithstanding the f(Jregoing, the Supplier consents to the disclosure of its name 
and contact particulars (including its address for service and the nm11e of its 
Company Representative) by the Buyer to all Other Suppliers tor the purposes of 
Sections L6 to Ll 0 inclusive_ 

If the Receiving Party or any of its Representatives ~rre regu.ested or required to disclose any 
Confidentiallnl(milation, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirernent so that the DisclosiiJg Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
w.:1iver hereunder, the Receiving Party or its Representatives are compelled to disclose the 



Confidentialinfonnation, the Receiving Party and its'Representatives may disclose only such of 
the Confidential lnfonnation to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's written agreement to receive and use snch Confldentialiniormation subject to those 
terms and conditions, 

8.3 Return oflnformation 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosing Party in printed paper fonnat or electronic format will be returned to the Disclosing 
Party and Confidentialinforn1ation transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential Information (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or ( ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the tenns of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Information materials it receives for the limited purpose of discharging any 
obligation it may have under Laws and Regulations, and shall keep snch retained copy subject to 
the terms ofthis Article 8, 

8.4 Injunctive and Othei' Relief 

The Receiving Party acknowledges that breach of any provisions of this Article may cause 
ineparable harm to the Disclosing Party or to any third-party to whom the Disclosing Party owes 
a duty of confidence, and that the injury to the Disclosing Party or to any third party may be 
dil1icult to calculate and inadequately compensable in damages, The Receiving Party agrees that 
the Disclosing Party is entitled to obtain injunctive relief (without proving any damage sustained 
by it or by any third party) or any other remedy against any actual or potential breach of the 
provisions of this Article, 

8.5 Fll'PA· Records and Compliance 

The Parties acknowledge and agree that the Ontario Power Authority is subject to PIPPA and 
that FLPPA applies to and govems all Confidential Information in the custody or control of the 
Ontario Power Authority ("FlPPA Records") and may, subject to FIPPA, require the disclosure 
of such F!PP A Records to third parties, The Supplier agrees to provide a copy of any F!PP A 
Records that it previously provided to the Ont"rio Power Authority if the Supplier continues to 
possess such FlPPA Records in a deliverable form at the time of the Ontario Power Authority's 
request Ifthe Supplier does possess Sllch FlPPA R.ecords in a deliverable fi:Jm1, it shall provide 
the same within a reasonable time after being directed to do so by the Ontario Power Authority, 



The provisions of this section shall survive any tennination or expiry ofthis Agreement and shall 
prevail over any inconsistent provisions in this At,<reement. 

Notwithstanding any other provision of this Agreement or the Origioal CES Contract, each of 
this Agreement, the lact of the entry iota this Agreement by the Parties, any differences hetween 
this Agreement and the Original CES Contract, and the termination of the Original CES 
Contract, is hereby designated as Buyer's Confidential Information, 'md the Supplier shall be 
deemed to be the Receiving Party and the Buyer shall be deemed to be the Disclosing Party in 
respect of such information. The Supplier hereby acknowledges and agrees to such designation 
of any and all such iofnrmation. For clarity, the Buyer shall not be bound by any duty of 
confidentiality or non-disclosure to the Supplier io respect of such information, other than that 
which would have applied in the absence of this Section 8,6. 

ARTICLE 9 
TERM 

9.1 Term 

10.1 

(a) This Agreement shall become effective upon the date hereof 

(b) The "Term" means that period oftime connnencing at the beginning of the hour 
ending 01:00 hours (EST) on the Commercial Operation Date (the "Term 
Commencement Date") and ending at 24:00 hours (EST) on the day before the 

· 1 c o"'l · d h ft b. 1· · · · twent1eL1 .2 annrversary ate L erea·- er, su Ject to ear 1er tern11nat10n m 
accordance with the provisions hereof. Neither Party shall have any right to 
extend or renew the Terr11 except as agreed in \Vriting by the .Parties. 

Events of Default 

ARTICLE lO 
TERMlNATION AND DEFAULT 

the Supplier 

Each of the following will constitute an Event of Default by the Supplier (each, a "Snn,n 

ICvent of DE,fa·ult") 

(a) The Supplier or the Gmmmtor iilils to make any payment when due, or, subject to 
Section JO.l(r), deliver and! or maintain the Completion and Perfilrmance Security 
as required under this Agreement, if such failure is not remedied within five (5) 
Business Days after written notice of such failure frmn the Buyer. 

(b) The Supplier fails to perform any material covenant or obligation set forth in this 
Agreement (except lo the extent constituting a separate Supplier Event of Default) 
if such failure is not remedied within iifteen (15) Business Days a11er written 
notice of such failure from the Buyer, provided that such cure period shaH be 
extended by a further fifteen (15) Business Days if the Supplier is diLigently 



remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Supplier fails or ceases to hold a valid licence, permit, certificate, 
registration, authorization, consent or approval issued by a Govenunental 
Authority where such failure or cessation results in, or could be reasonably 
expected to result in, a Material Adverse Effect on the Supplier and .is not 
remedied within thirty (30) Business Days after receipt by the Supplier of written 
notice of such failure or cessation from the Buyer, provided that such cure period 
shall be extended by a further thirty (30) Business Days if the Supplier IS 

diligently remedying such failure or cessation and such failure or cessation is 
capable ofbeing corrected during such extended cure period. 

(d) Any representation made by the Supplier in this Agreement is not true or correct 
in any material respect when made and is not made true or correct in all m,aterial 
respects within thirty (30) Business Days after receipt by the Supplier of written 
notice of such fttct from the Buyer, provided that such cure period (i) shall be 
extended for a fi1rtbcr period uf thirty (30) Business Days and (ii) may be 
extended by such further period of time as the Buyer in its sole and absolute 
discretion detemlines is reasonable, if, in each case, the Supplier is diligently 
correcting such breach <md such breach is capable of being corrected during such 
extended cure period. For certainty, notwithstanding the receipt by the Buyer of a 
qualified representation by the Supplier with respect to any statement referred to 
in Sections 7.l(a) to 7.l(h), inclusive, the Buyer may, in its sole and absolute 
discretion, require the Supplier, within the time limits set out in this Section 
JO.l(d), to cure or remove any such qualification to such statement. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering, the dissolution, termination of existence, liquidation or 
winding up of the Supplier, unless such filed documents are immediately revoked 
or otherwise rendered inapplicable, or unless, in the case of the Supplier, there has 
been a permitted and valid assignment of this Agreement by the Supplier under 
this Agreement to a Person which is not dissolving, tem1inating its existence, 
liquidating or winding up and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(f) The Supplier amalgamates with, or merges with or into, or transfers the Facility or 
all or substantially all of its assets to, another Person unless, at the tin1e of such 
amalgamatiot;, merger or transfer, · there has been a permitted and valid 
assignment hereof by the Supplier nuder this Agreement to the resulting, 
surviving or transferee Person and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(g) A receiver, nmnager, receiver-tnanager, liquidator, n10nitor or trustee in 
bankruptcy of the Supplier or of any of the Supplier's property is appointed by a 
Govcmmental Authority or pursuant to the terms of a debenture or a similar 



instru.ment, and such receiver, manager, receiver-1nanager~ liqnidator, n1onitor or 
trustee in bankruptcy is not discharged or s11ch appointment is not revoked or 
withdrawn within thirty (30) days of the appointment By decree, judgment or 
order of a Governmental Authority, the Supplier is adjudicated bankrupt or 
insolvent or any substantial part of the Supplier's property is sequestered, aud 
such decree, judgment or order continues undischarged and unstaycd for a period 
oftbirty (30) days after the entry thereof A petition, proceeding or filing is made 
against the Supplier seeking to have the Supplier declared bankrupt or insolvent, 
or seeking adjustment or composition of any of its debts pursuant to the 
provisions of any Insolvency Legislation, and such petition, pn?ceeding or filing 
is not dismissed or withdrawn within thirty (30) days. 

(h) The Supplier makes an assignment fc>r the henefit of its creditors generally nuder 
any Insolvency Legislation, or consents to the appointment of a receiver, 
n1anager, receiver-manager, monitor, tustee in bankruptcy, or liquidator for aU or 
part of its property or files a petition or proposal to declare banhuptcy or to 
rec.'.lrganize pursuant to the provisions of any Insolvency Legislation. 

(i) The Supplier has dcJimlted under one or more obligations for indebtedness to 
6ther Persons, rcsuhing in obligations for indebtedness in an aggregate amount of 
more than the greatest of: (!) five percent (5'%) of its Tangible Net Worth, (2) 
$50,000/MW multiplied by the Annual Average Contract Capacity, and (3) 
$2,000,000, becoming immediately due and payable, unless: (A) such cleEmlt is 
remedied within fiileen (15) Business Days after written notice of such failure 
from the Buyer, provided that such cnre period shall be extended by a further 
fllleen (15) Business Days if the SuppLier is diligently remedying such default and 
such delimit is capahie of being cured during sucb extended cure period; or (B) 
the Supplier has satisfied the Buyer that such de£1ult does not have a Material 
Adverse Eflect on the SuppLier's ability to perfonn its obligations llnder this 
/\.green1ent. 

(j) The Supplier has rrmde a Contract Facility _,.-\_n1enchnent that has not first been 
consented to by the Buyer and that has not been removed within teu (10) Business 
Days ailer such Contract Facility Amendment occmTed. 

(k) The Commercial Operation Date bas not occurred on or before the datc which is 
one (!) year a!ler the Milestone Dale for Commercial Operation, unless the 
Supplier has, on or prior to such one year date, paid all liquidated damages 
accruing to such one year date pursuant to Section 2.5 and the fUH amount of the 
required Completion and Performance Security is being held by the Buyer m 
<Jccordance with Section 6. L 

(1) The Commercial Operation Date b;ns not occurred on or before the date which is 
eighteen (18) months aller the Milestone Date klr Commercial Operation. 

(m) Either ofthe defaults described in Sections l5.6(d) and l5.6(i)(i) has occurred. 



(n) The Availability is less than: (i) seventy percent (70'X,) during the second Contract 
Year, (ii) seventy-five percent (7 5%) during the third Contract Year, or (iii) eighty 
percent (80%) during the fourth and each succeeding Contract Year. 

(o) The Supplier lmdergoes a change in Control without first obtaining the written 
approval ofthe Buyer ifrequiredpursuaut to Sections 16.6 or 16.7. 

(p) The Snpplier assigns this Agreement without first obtaining the consent of the 
Buyer, if required pursuant to this Agreement. 

(q) The Supplier has not disclosed each actual or potential Conflict ofluterest (as that 
term is defmed in the 2,500 MW RFP) and, if any such actual or potential 
Conflict oflnterest is capable of being remedied, it has not been remedied within 
fil:leen (15) Business Days after written notice of such nondisclosure from the 
Buyer. 

(r) The Supplier has failed to provide Completion and Performance Security in the 
ammmts and by the dates required in Article 6. 

10.2 Remedies of the Buyer 

(a) If any Supplier Event of Default (other than a Supplier Event of Default referred 
to in Sections lO.l(e), lO.l(g), and lO.l(h)) occurs and is continuing, upon written 
notice to the Supplier, the Buyer may, subject to Article 12, tem1inatc this 
Agreement 

(b) If a Supplier Event of Default referred to in Sections lO.l(b), JO.l(m), or lO.l(n) 
occurs and is continuing, in addition to the remedies set ont in Section 10.2(a), at 
the discretion of the Buyer, either: 

(i) the Supplier will forfeit an amount equivalent to the Assumed Deemed 
Dispatch Payment that would be payable to the Supplier, if any, for the 
Settlement Month in which such Supplier Event of Dc1itult occurs, as 
liquidated damages and not as a penalty; or 

(ii) the Buyer may levy a performance assessment set-ofl; as liquidated 
damages and not as a penalty, equal to three (3) times the average 
Assumed Deemed Dispatch Payment that would be payable to the 
Supplier, if any, for the most recent twelve (I 2) Settlement Months (or the 
number of Settlement Months that have elapsed from the Term 
Commencement Date if less than twelve (12) Settlement Months have 
elapsed), in the event that three (3) or more Supplier Events of Default 
referred to in Sections lO.l(b), lO.l(m), or lO.l(n) have occurred within a 
Contract Year, regardless of whether snch Supplier Events of Default have 
been subsequently cured, 

and which may be satisfied by the Buyer setting off any payments due to the 
Supplier against any amounts payable by the Supp licr to the Buyer including, at 



(c) 

the Buyer's option, the amount of any Completion and Performance Security 
provided to the Buyer pursuant to Article 6, and by drawing on the Completiou 
and Performance Security, or any pitrt thereof, and if the remedy in 
Section 10.2(a) has not been exercised, requiring the Supplier to replace such 
drawn security with new security. 

If a Supplier Event of Default occurs and is continuing, the Buyer may, in 
addition to the remedies set out in Section.l0.2(a): 

(i) set off any payments due to the Supplier against any amounts payable by 
the Supplier to the Buyer including, at the Buyer's option, the amount of 
any Completion and Performance Security provided to the Buyer pursuant 
to Article 6; and 

(ii) draw on the Completion and Performance Security, or any part thereof 
and, if tbe remedy in Section 1 0.2(a) has not been exercised, require the 
Supplier to replace such drawn security with new security. 

(d) Notwithstanding Sections l0.2(a), 1 0.2(b ), and l 0.2(c ), upon the occurrence of a 
Supplier Event of Default referred to in Sections lO.I(e), !O.l(g) or !O.l(h), this 
Agreement shall automatically terminate without notice, act or fonna1ity, 
eflective immediately before the occurrence of such Supplier Event ofDefimit, in 
which case, for certainty, the Secured Lender shall have the rights available to it 
under Section !2.2(g). 

(e) If the Buyer terminates this Agreement pursuant to Section J0.2(a) or this 
Agreement is termduated pursuant to Section 10.2( d), the Buyer shall have the 
following option) exercisable in the sole and absolute discretion of the Buyer: 

(i) if the Termination Date precedes the Commercial Operation Date, the 
Supplier shall pay, as liqujdated dan1ages and not as a penally, .:m amount 
equivalent to (I) the amount of all Completion and PerJ{Jrmance Security 
provided by or on behalf of the Supplier, plus (2) the amount of any 
portion of the Completion and Perfonnance Security that the Supplier was 
J;"Cquired under Section 6.1 to provide to the Buyer as of the Termination 
Date (with the total amount of such hquidated damages being refened to 
as the The Buyer shall be entitled to retain aU Completion aud 
Performance Security provided by or on behalf of the Supplier and apply it 
towards the Supplier's obligation to pay the Sum With respect to any 
unpaid portion of the Sum, the Buyer may exercise all remedies available 
to the Buyer including pursuing u clain1 iOr darnagcs, as contemplated 111 

Section J 0.5; or 

(ii) if the Tern1in:atlon Date is on or after the Cm11rnercial Operation Date, the 
Buyer shall be entitled to retain all Completion and Pcri(mmmce Secnrit y 
provided by or on behalf of the Supplier and exercise all other remedies 



available to the Buyer including pursuing a claim for damages, as 
contemp !a ted in Section 1 0.5. 

(f) Termination shall not relieve the Supplier or the Buyer of their respective 
responsibilities relating to the availability ofthe Contract Capacity and delivery of 
the Electricity and Related Products from the Contract Facilitv, or amounts 
payable under this Agr~ement, up to and including the Termination Date. The 
Buyer shall be responsible only for the payment of amounts accruing under this 
Agreement up to and including the Termination Date. In addition to its other 
rights of set off available to it pursuant to this Agreement and at law, the Buyer 
may hold back payment or set off its obligation to make such payment against any 
payments owed to it if the Snpplier fails to comply with its obligations on 
termination. 

10.3 Events of Default by the Buyer 

Each of the following will constitute an Event Of Default by the Buyer (each, a "Bnyer Event of 
Default"): 

(a) The Buyer fails to make any payment under this Agreement when due, if such 
failure is not remedied within five (5) Business Days after written notice of such 
failure from the Supplier. 

(b) The Buyer tails to perform any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Buyer Event of Default), 
if such failure is not remedied within fifteen (15) Business Days ailer written 
notice of such failure n·om the Supplier, provided that snch cure period shall be 
extended by a further fifteen (15) Business Days if the Buyer is diligently 
remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Buyer fails or ceases to hold a valid licence, permit, certificate, registration, 
authorization, consent or approval issued by a Governmental Authority where 
such failure or cessation results in, or could be reasonably expected to result in, a 
Material Adverse Effect on the Buyer and is not remedied within thirty (30) 
Business Days after receipt by the Buyer of written notice of such failure or 
cessation from the Supplier, provided that such cure period shall be extended by a 
further thirty (30) Business Days if the Buyer is diligently remedying such failure 
or cessation and such failure or cessation is capable of being corrected during 
snch extended cure period. 

(d) Any representation made by the Buyer in this Agreement is not materially true or 
correct in any material respect when made and is not made materially true or 
correct within thirty (30) Business Days after receipt by the Buyer of written 
notice of such fact from the Supplier, provided that such cure period shall be 
extended by a further thirty (30) Business Days if the Buyer is diligently 



correcting snch breach and such breach is capable of being corrected during such 
extended cure period. 

(e) An effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering the dissolution, termination of existence, liquidation or 
winding up of the Bnyer unless such filed documents are immediately revoked or 
otherwise rendered inapplicable, or unless there has been a permitted and valid 
asS:ign1nent of this Agreement by the Buyer under this Agreen1ent to a Person 
which is not dissolving, terminating its existence, iiquidating or winding up and 
such Person has assumed aU of the Buyer's obligations under this Agreement. 

(f) A receiver, manager, receiver-manager, liquidator, monitor or tmstec m 
bankruptcy of the Buyer or of any of the Buyer's property is appointed by a 
Govem·mental Authority or pursuant to the tem1s of a debenture or a sin1ilar 
instrument, and such receiver, nutnagerj receiver-rnanager, liquidator, monitor or 
trustee in bank ... ruptcy is not discharged or such appointment is not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of Governmental Authority, the Buyer is adjudicated banluupt or insolvent 
or any substantial part of the Buyer's property is sequestered, and such decree, 
judgment or order continues undischarged and unstayed fOr a period of thirty (30) 
days after the entry thereof A petition, proceeding or illing is 1nade against the 
Buyer seeking to have it declared bankrupt or insolvent, or seeking adjustnlent or 
cornposition of any of its debts pursuant to the provisions of any Insolvency 
Legislation, and such petitlon, proceeding or filing is not disrnissed or withdrawn 
within thirty (30) days. 

The Buyer rnakes an assignment for the benefit of its creditors generally under 
any Insolvency Le-gislation, or consents to the appointment of a receiver, 
manager, receiver-n1anager, n1onitor, trustee in bankruptcy or liquidator~ of it or 
of all or part of its property or files a petition or propoStll to declare bankruptcy or 
to re.organize pursuant to the provision of any Insolvency Legislation. 

(h) The Buyer assigns th1s Agreement (other than an assignment nmde pursuant to 
Sections 16.5(d) or 16.5(e)) without first obtaining the consent ofthc Supplier, if 
required pursuant to this Agree_m.ent. 

If any Event of Default occurs and is continuing, then upon \:vritten notice 
to the Buyer, the Supplier may: (i) in accordance with Sections 16.5(d)(iii) and 
16.5(c)(iii), terminate this Agreement, m1d (ii) set ofT any payments due to the 
Buyer against any amounts payable by the Buyer lo the Supplier. 

(b) Notwithstanding the foregoing, if applicable, the .Buyer shall be responsible for 
payment of mnounts accruing under this Agrccrnent only up to and including the 
Termination Dale. The Supplier may hold back payment or set off against any 



payments owed by it if the Buyer fails to comply with its obligations on 
termination. 

10.5 Remedies for Termin:Jtion Non-Exclusive 

The termination of this Agreement by either Party and the payment of all amounts then due and 
owing to the other Party as expressly provided in this Agreement shall not limit, waive or 
extinguish in any way the recourse of either Party to any remedies available to it in relation to 
.such tennination at law, in equity or otherwise, nor shall such termination affect any rights that 
the lndemnitees may have pursuant to any indenmity given under this Agreement. 
Notwithstanding the foregoing, ifthe Buyer has exercised the option set out in Section 10.2(e)(i), 
then the Buyer's remedies against the Supplier in respect of the termination of this Agreement 
shall be limited to any unpaid portion ofthe Sum set out in Section 10.2(e)(i). 

ARTICLE 11 
FORCE MAJEURE 

11.1 Effect oflnvoking Force Majeure 

(a) lf, by reason afForce Majeure: 

(i) 'the Supplier is unable to make available all or any part of the Contract 
Capacity or is unable to deliver Electricity from the Contract Facility; or 

(ii) either Party is unable, wholly or partially, to perform or comply with its 
other obligations (other than payment obligations) hereunder, including 
the Supplier being unable to achieve a Milestone Event by the relevant 
Milestone Date; 

then the Party so affected by Force Majeure shall be excused and relieved fmm 
performing or complying with such obligations (other than payment obligations) 
and shall not be liable for any liabilities, damages, losses, payments, costs, 
expenses (or Indemnifiable Losses, in the case of the Supplier affected by Force 
Majeure) to, or incurred by, the other Party in respect of or relating to such Force 
Majeure and such Party's failure to so perfonn or comply during the continuance 
and to the extent of the inabiLity so caused from and after the invocation of Force 
Majeure. Notwithstanding the foregoing, during such time as the Supplier is so 
unable to perform or comply with its obligations as a result of a Force Majeure, to 
the extent that the Supplier is able to deliver a portion of the Contract Capacity 
and Electricity from the Contract Facility despite llil event of Force Majeure, then 
the calculation of payment will be made with respect to such portion of the 
Contract Capacity and Electricity delivered in accordance with Exhibit J. 

(b) A Party shall be deemed to have invoked Force Majeure with effect from the 
commencement of the event or circumstances constituting Force Majeure \vhen 
that Party gives to the other Party prompt notice, written or oral (but if oral, 
promptly confirmed in writing) of the effect of the Force Majeure and reasonably 
full particulars of the cause thereof, in substantially the form set forth as Exhibit l, 



provided that such notice shall be given within ten (10) Business Days of the 
commencement of the event or circumstances constituting Force Majeure. If the 
effect of the Force Majeure and full particulars of the cause thereof cmmot be 
reasonably determined within such ten (l 0) Business Day period, the Party 
invoking Force Majeure shall be allowed a fnrther ten (ICI) Busioess Days (or 
such longer period as the Parties may agree in writiog) to ,provide such full 
particulars, in substantially the fonn set forth as Exhibit I, to the other Party.· For 
greater certaintyt the reporting or discussion of a Force M_ajeure event provided in 
a periodic report from the Supplier to the Buyer pursuant to Section 2. 7 shall not 
constitute sufficient notice of the occurrence of a Force Majeure event. 

(c) The Party iovoking Force Majeure shall use Commercially Reasonable Efforts to 
remedy the situation and re1nove, so far as possible and with reasonable dispatch, 
the Force Majeure, but settlement of strikes, Ioekouls and other labour 
disturbances shall be wholly within the discretion of the Party involved. 

(d) The Party invoking Force Majeure shaH give prompt \Vritten notice of the 
tennimrtion of the event of Force Majeure, provided that snch notice shall be 
given within ten (10) Business Days of the tennioation of the event or 
circu1nstances constituting Force Iv1ajeure_ 

(e) Nothing in this Section I 1.1 shall relieve a Party of its obligations to make 
payments of any amounts that were due and owing before the occurrence of the 
Force Majeure or that otherwise n1ay become due and payable during any period 
of Force Majeure. 

(f) If an event of Force Majeure causes the Supplier to not achieve a Milestone Event 
by the relevant Milestone Date, then such Milestone Date slmll be extended for 
such reasonable period of delay directly resulting from such Force Majeure event. 
After the Tenn Comrnencernent Date, an event of Force M-ajeure shall not ex lend 
the Term. 

(g) If an event of Force Majeure described in Section ll.3(h) has cleiaycd the 
Comn1ercial Operation Date by rnore than' 365 days afwr the original J'vlilestone 
Date (prior to any extension pursuant to Section 1l.l(f)) set out for attaining 
Corm'11ercial Operatlon of the Facility, then not\vithstanding anything in this 
Agreement to the contmry, wbile the delay that is a result of tbe event of Force 
l\1ajeure is continuing, the Supplier at its sole option may terminate this 
Agrecn1ent upon notice to the Buyer and without any costs or payments of any 
kind to either Parti and all security shall be retnmed f(Jrthwith. 

(h) ]~ by reason of Force Majeure, the Commercial Operation Date is delayed by 
more than twenty-four (24) months afler the original Milestone Date for 
Commercial Operation, prior to any extension pursuant to Section 11.1 (f), then 
not\vithstanding anything in ibis Agreen1cnt to the contrary, either Party nmy 
terminate this Agreement upon notice to the other Party and \vithout any costs or 
payments of any kind to either Party, and all security shall be returned fi:rrlhwith. 



(i) If; by reason of Force Majeure, the Supplier is unable to perform or comply with 
its obligations (other than payment obligations) hereunder for more than an 
aggregate of thirty-six (36) mouths in any sixty (60) month period during the 
Term, then either Party may terminate this Agreement upon notice to the other 
Party without any costs or payments of any kind to either Party, except for any 
amounts that were due or payable by a Party hereunder up . to the date of 
termination, and all security shall be returned forthwith. 

11.2 Exclusions 

A Party shall not be entitled to invoke Force Majeure under this Article 11, nor shall it be 
relieved of its obligations hereunder in any of the following circumstances: 

(a) if and to the extent the Party seeking to invoke Force Majeure bas caused the 
applicable event of Force Majeure by its fault or negligence, including the 
Supplier's failure to procure or maintain any fuel supply to be utilized by the 
Contract Facility; 

(b) if and to the extent the Party seeking to invoke Force Majeure has failed to use 
Commercially Reasonable Efforts to prevent or remedy the event of Force 
Majeure and remove, so far as possible and within a reasonable tia1e period, the 
Force Majeure (except in the case of strikes, lockouts and other labour 
disturbances, the settlement of which shall be wholly within the discretion of the 
Party involved); 

(c) if and to the extent that the Party seeking to invoke Force Majeure because of 
arrest or restraint by a Governmental Authority, such arrest or restraint was the 
result ot'a breach by such Party of Laws and Regulations; 

(d) if the Force Majeure was caused by a lack of funds or other financial cause; 

(e) if the lESO amends the schedule ofPlmmed Outages for the Contract Facility as 
set out in the Annual Operating Plan; or 

(f) if the Party invoking Force Majeure fails to comply with the notice provisions in 
Sections Jl.l(b) or ll.l(d). 

11.3 . Definition of Force Majeure 

For tbe purposes of this Agreement, the term "Force Majeure" means any act, event, canse or 
condition that prevents a Party from perfonning its obligations (other than payment obligations) 
hereunder, and that is beyond the affected Party's reasonable control, and shall include: 

(a) acts of God, including extreme wind, ice, lightning or other storn1s, earthquakes, 
tornadoes, hurricanes, cyclones, landslides, drought, floods and washouts; 

(b) ftres or explosions; 



(c) 1ocai, regional or national states of emergency; 

(d) strikes and other labour disputes (other than legal strikes or labour disputes by 
employees of such Party or a third party (other than any Key Equipment Supplier) 
invoking Force lv1ajeure) unless such strikes or labour disputes are the result or 
part of a general industry strilce or labour dispute); for greater certainty, Force 
Majeure shall include strikes or other labour disputes by employees of any Key 
Equipment Supplier; 

(e) delays or disruptions m the! supply resulting H·om a Force Majeure event 
(whether such event is in respect of a Party or a third party); 

(f) civil disobedience or distnrbances, war (whether declared or not), acts of 
sabotage, blockades, insurrections, teiTorism, revolution~ riots or epJden1ics; 

(g) an order, judgment~ legislation, ruling or direction by Governrnental Authorities 
restraining a Party, provided that the affected Party has not applied for or assisted 
in the application for and has used Commercially Reasonable Efforts to oppose 
said order, judg1nent, legislation, ruling or direction; and 

(h) any inability to obtain, or to secure the renewal or amendment of, any permit, 
certificate, i.rnpact assess1nent, licence or approval of any Goven1mental 
/\:nthorityl Trans1nitter required to perfOrm or con1_ply with any obligation under 
this Agreement~ unless the revocation or modification of any snch necessary 
pennit, certificate, impact assess_ment) licence or approval was caused by the 
·violation of the lenns thereof or consented to by the Party invoking Force 
Majeure; 

(i) any delay in achieving Coinmercia1 Operation on or before the corresponding 
Milestone Date set i{JTth in Exhibit F, as a result of an amendment by the IESO to 
the outage schednle: (1) relating to the connection of the Contract Facility to the 
JESO-Controlled Grid, and/or (2) relating to the completion of any System 
Upgrades. 

(j) any unanlicipated maintenance or outage affecting the Contract Facility: 

(i) which is not identified in the Supplier's tbcn current schedule of Planned 
Outages submitted to the IESO, or the Buyer, as the case may be, in 
advance of the occurrence of an event of Force Majeure referred to in this 
Section 11 and 

(ii) which results directly from, or is scheduled or planned directly as a 
consequence of, an event of Force J\1ajeure referred to in this Section 1 I 
or which results ifprn a failure of equipn1Gnt that prevents the Contract 
Facility fi·orn producing Electricity, provided that: 

notice of the unanticipated maintenance or outage is provided to 
the Buyer by the Supplier concurrently, or as soon as reasonably 



possible thereafter, with the notice in respect thereof provided to 
the IESO but, in any event, within ten (1 0) Business Days thereof; 

(B) the Supplier provides notice to the Buyer immediately, or as soon 
as reasonably possible thereafter, upon receipt from the IESO of 
advance acceptance or other proposed scheduling or approval of 
such maintenance or outage, if such approval is required to be 
obtained from the IESO; 

(C) the Supplier provides timely updates to the Buyer of the 
commencement date of the maintenance or outage and, where 
possible, provides seven (7) days advance notice of such date; 

(D) the unanticipated maintenance or outage is commenced within one 
hundred twenty (120) days of the conm1encement of the 
occurrence of the relevant event of Force Majeme; and 

(E) the Snpp lier schedules the unanticipated maintenance or outage in 
accordance with Good Engineering and Operating Practices. 

For greater certainty, nothing in Section 11.3(j) shall be constmed as limiting the duration of an 
event of Force Majeure. Each Party shall resume its obligations as soon as the event of Force 
Maj"eure has been overcotne. 

12.1 Lender Security 

ARTICLE 12 
LENDER'S RIGHTS 

Notwithstanding Section 16.5, the Supplier, from tinle to time on or after the date of this · 
Agreement shall have the right, at its cost, to enter into a Secured Lender's Security Agreement. 
For the avoidance of doubt, in the case of a deed of tmst or similar instrument securing bonds or 
debentures where the trustee holds security on behalf o:l; or Jor the benefit o:i; other lenders, only 
the trustee shall be entitled to exercise the rights and remedies under the Secured Lender's 
Security Agreement as the Secured Lender on behalf of the lenders. A Secured Lender's 
Security Agreement shall be upon and snbject to the following conditions: 

(a) A Secured Lender's Secnrity Agreement may be made for any amounts and upon 
any terms (including terms of the loans, interest rates, payment tenus and 
prepayment privileges or restrictions) as desired by the Supplier, except as 
otherwise provided in this Agreement. 

(b) A Secured Lender's Security Agreement may not secure any indebtedness, 
liability or obligation of the Supplier that is not related to the Contract Facility or 
cover any real or personal property of the Supplier not related to the Contract 
Facility. For greater certainty, a Secured Lender's Security Agreement may cover 
shares or partnership interests in the capital of the Supplier. 



(c) No Secured Lender's Security Agreement shall affect or encumber in any manner 
the Buyer's title to any govemment-owned premises. The Buyer shall have no 
liability whatsoever for payment of the principal sum secured by any Secnred 
Lender's Security Agreement, or any interest accnted thereon or any other sum 
secured thereby or accruing thereunder; and the Secured Lender shall not be 
entitled to seek any damages against the Buyer lor any or all of the same. 

(d) No Secured Lender's Security Agreement shall be binding upon the Buyer in the 
enforcement of the Buyer's rights and remedies provided in this Agreement or by 
Laws and Regulations, unless and until a copy of the original thereof and the 
registration details, if applicable, together with written notice of the address of the 
Secured Lender to which notices may be sent have been delivered to the Buyer by 
the Supplier or the Secured Lender; and in the event of an assignment of such 
Secured Lender's Security Agreement, such assignment shall not be binding upon 
the Buyer unless and until a copy thereof and the registration details, if applicable, 

.·together with written notice of the address of the assignee thereof to which notices 
may he sent, have been delivered to the Buyer by the Supplier or the Secured 
Lender. 

(e) If the Supplier is in def:~ult under or pursuant to the Secured Lender's Security 
Agreement and the Secnred Lender intends to exercise any rights afforded to the 
Secured Lender lLDde.r this AgreeJnent, then the Secured L,ender shall give notice 
of such detimlt to the Buyer at least five (5) Business Days prior to exercising any 
such rights. 

(J) Any Secured Lender's Security AgreCincnt pennitted hereunder may secure two 
(2) or rnore separate debts, liabj_ljties or obligations in favour of two (2) or n1ore 
separate Secured Lenders, provided that such Secured Lender's Security 
Agreement complies with the provisions of this Article 12. 

(g) ntnnber of permitted Secured Lenderjs Security Agree1nents nmy be 
outstand·!ng at any one tirne, provided tbat each such Secured Lender's Security 
Agreement complies with the provisions ofthis .Article 12. 

(h) All rights acquired by a Seemed Lender under any Secured Lender's Security 
Agreement shall be subject to a!l of the provisions of this Agree1nenL, including 
the restrictions on assigmnent contained herein. \Vhile any Secured Lender's 
Security Agreement is outstanding, the Buyer and the Supplier shall not amend or 
supplement this AgreemCnt (.inc1ttding t1greeing to a tolling arrangenJent 
contemplated in Section 3.4 of this Agree1nent) or agree to a termination of this 
Agreement without the consent of the Secured Lender, which consent shall not be 
unreasonably withheld, conditioned, or delayed. A Secured Lender must respond 
within a reasonable period of time to any request to amend or supplernent this 
Agreement. 

Despite any enforcement of any Secured Lender's Security Agreement~ the 
Supplier shall remain liable to I he Buyer for the payment of all sums owing to the 



Buyer nuder this Agreement and for the performance of all of the Supplier's 
obligations under this Agreement. 

12,2 Rights and Obligations of Secured Lenders 

While any Secured Lender's Security Agreement remains outstanding, and if the Buyer has 
received the notice referred to in Section 12.l(d) o; the contents thereof are embodied in tbe 
agreement entered into by the Buyer in accordance with Section 12.3, the following provisions 
shall apply: 

(a) No Supplier Event ofDet:mlt (other than those set out in Section 10.2(d)) shall be 
grounds for the termination by the Buyer of this Agreement until: 

(i) any notice required to be given under Section 10.1 and 10.2(a) has been 
given to the Supplier and to the Secured Lender; and 

(ii) the cure period set out in Section 12.2(b) has expired without a cure 
having been camp leted and without the Secured Lender having taken the 
actions therein contemplated. 

(b) In the event the Buyer has given any notice required to be given under Section 
1 0.1, the Secured Lender shall, within the applicable cure period (including any 
extensions), if any, have the right (but not the obligation) to cure such deiimlt, and 
the Buyer shall accept such perfom1:mce by such Secured Lender as if the same 
had been performed by the Supplier. 

(c) Any payment to be made or action to be taken by a Secured Lender hereunder as a 
prerequisite to keeping this Agreement in effect shall be deemed properly to have 
been made or taken by the Secured Lender if such payment is made or action is 
taken by a nominee or agent of the Secured Lender or a receiver or receiver and 
manager appointed by or on the application of the Secured Lender. 

(d) A Seemed Lender shall be entitled to the Supplier's rights and benefits contained 
in this Agreement and shall become liable for the Supplier's obligations solely as 
provided in Section 12.2. A Secured Lender may, subject to the provisions ofthis 
Agreement, enforce any Secured Lender's Security Agreement :md acquire the 
Supplier's Interest in any lawful way and, without limitation, a Secured Lender or 
its nominee or agent or a receiver or receiver and manager appointed by or on the 
application of the Secured Lender, may take possession of and manage the 
Contract Facility and, upon foreclosure, or without foreclosure upon exercise of 
any contractual or statutory power of sale under such Secured Lender's Security 
Agreement, may sell or assign the Supplier's Interest with the consent of tbe 
Buyer as required under Section 12,2(!). 

(e) Until a Secured Lender (i) forecloses or bas otherwise taken ownership of the 
Supplier's Interest or (ii) has taken possession or control of the Supplier's 
Interest, whether directly or by an agent as a mortgagee in possession, or a 
receiver or receiver and manager has taken possession or control oft he Supplier's 



Interest by reference to the Secured Lender's Security Agreement, the Secured 
Lender shall not be liable for any of the Supplier's obligations or be entitled to 
any of the Supplier's rights and benefits contained in this Agreement, except by 
way of security. If the Secured Lender itself or by a nominee or agent, or a 
receiver or a receiver and manager appointed by or on the application of the 
Secured Lender, is the owner or is in control or possession of the Supplier's 
Interest, then the entity that is the owner or is in control or possession of the 
Supplier's interest shall be bound by all of the Supplier's obligations. Once the 
Secured Lender or such other Person goes out of possession or control of the 
Supplier's Interest or transfers the Supplier's Interest in accordance with this 
Agreement to another Person who is at Arm's Length with the Secured Lender, 
the Secured Lender shall cease to be liable for any of the Supplier's obligations 
and shall cease to be entitled to any oft he Supplier's rights >L'1d benefits contained 
in this Agree1nent, except, if the Secured Lender's Security Agreernent renmins 
outstandingj by way of security. 

(f) Despite anything else contained in this AgTeement, any Person to wbom the 
Supplier's Interest is tramferred shall take the Supplier's Interest subject to the 
Supplier's obligations. No transfer shall be cfiective unless the Buyer: 

(i) acting reasonably, if such transferee is at Arm's Length with the Secured 
Lender; or 

(ii) acting in its sole and subjective discretion~ if such transferee 1s not at 
Arn1's Length with the Secured Lender, 

has approved of the transferee and the transferee has entered into an agrcenwnt 
with the Buyer in fonn and substance satisfactory to the Buyer) acting reasonably, 
wh~rein the transi:Cree agrees to assume and to perform the obligations of the 
Supplier in respect of the Supplicrjs Interest, \vhether arising befl1re or after the 
transfer, and including the posti11g of the Con1pletion and PerfornKmce Security 
required under Article 6. 

(g) ln the event of the termination of this Agreen1ent prior to the end of the Tenn due 
to a Supplier Event of Default, the Buyer shall, within ten (10) days afler the date 
of such termination, deliver to each Secured Lender Yvhich is at Ann's Length 
with the Supplier a statement of all sums then known to tbe Buyer that would at 
that tin1e be due under. this Agree1nent but fC1r the 1ennlnation and a notice to each 
such Secured Lender stating that the Buyer is wii!ing to enter into a New 
Agreement (the Subject to the provisions of this Artic.le 12, 
each such Secured Lender or its transferee approved by the Buyer pursuant io 
Section l 2.2(f) hereof she.!! thereupon have the option to obtain from the Buyer a 
New Agreen1ent in accordance with the f()]]ovving tern1s: 

(i) Upon receipt of the written request of the Seemed Lender within thirty 
(30) days after the date on which it received the Buyer Statement, the 
Buyer shall enter into a New Agreement. 



(ii) Such New Agreement shall be effective as of the Termination Date and 
shall be for the remainder of the Term at the time this Agreement was 
terminated and otherwise upon the terms contained in this Agreement. 
The Buyer's obligation to enter into a New Agreement is conditional upon 
the Secured Lender (A) paying all sums that would, at the time of the 
execution and delivery thereof, be due nuder this Agreement but for such 
termination, (B) otherwise fully curing any defimlts under this Agreement 
existing immediately prior to termination of this Agreement that are 
capable of being cured, and (C) paying all reasonable costs and expenses, 
including legal fees, so as to provide a full indemnity (and not only 
subst1mtial indenmity), incurred by the Buyer in connection with such 
default and termination, and the preparation, execution and delivery of 
such New Agreement and related agreements and documents, provided, 
however, that with respect to any default that could not be cured by such 
Secured Lender until it obtains possession, such Secured Lender or its 
transferee approved by the Buyer pursuant.to Section 12.2(f) hereo~ as the 
case may be, shall have the applicable cure period commencing on the 
date that it obtains possession to cure such default. 

Wheu the Secured Lender has appointed an agent, a receiver or a receiver and 
manager or has obtained a court-appointed receiver or receiver and manager for 
the purpose of enforcing the Secured Lender's security, that Person may exercise 
any ofthe Secured Lender's rights under this Section 12.2(g). , 

(h) Despite anything to the contrary contained in this Agreement, the provisions of 
this Article 12 sh<ell enure only to the benefit of the holders of a Secured Lender's 
Security Agreement. If the ho ldcrs of more than one such Secured Lender's 
Security Agreement who are at Arm's Length with the Supplier make written 
requests to the Buyer in accordance with this Section 12.2 to obtain a New 
Agreement, the Buyer shall accept the request of the holder whose Secured 
Lender's Security Agreement had priority immediately prior to the tennination of 
this Agreement over the Secured Lender's Security Agreements of the other 
Secured Lenders making such requests and thereupon the written reqnest of each 
other Secured Lender shall be deemed to be void. In the eveut of any dispute or 
disagreement as to the respective priorities of any such Secured Lender's Security 
Agreement, the Bnyer may rely upon the opinion as to such priorities'of any law 
firm qualified to practise law in the Province of Ontario retained by the Buyer in 
its unqualified subjective discretion or may apply to a court of competent 
jurisdiction for a declaration as to such priorities, which opinion or dechtration 
shall be conclusively binding upon all parties concerned. 

12.3 Cooperation 

The Buyer and the Supplier shall enter into an agreement with any Secured Lender for the 
purpose of implementing the Secured Lender's Security Agreement protection provisions 
contained in this Agreement. The Buyer, acting reasonably, shall consider any request jointly 
made by the Supplier and a Secured Lender or proposed Secured Lender to facilitate a provision 



of a Secured Lender's Security Agreement or proposed Secured Lender's Security Agreement 
that may require an amendment to this Agreement, provided that the rights of the Buyer are not 
adversely affected thereby, the obligations of the Supplier to the Buyer are not altered thereby 
and the consent of any other Secured Lender to such amendment has been obtained by the 
Supp Iier or the Secured Lender making the reqnest for the amendment. 

ARTICLE 13 
DISCRIMINATORY ACTION 

Di:scrim:.in:atr1ry Action 

A "Discriminatory Action" shall occur if: 

(a) 

(i) the Legislative Assen1bly of Ontctrio causes to con1e into force any statute 
that was introduced as a govemment bili in the Legislative Assembly of 
Ontario or causes to come into force or rnakes any order-in-council or 
regulation :first having legal eiTect on or after the date oftbe submission of 
the Proposal in response to the 2,500 MW RFP; or 

(ii) the Legislative Assembly of Ontario directly or indirectly amends this 
Agreement without the agreement of the Sllpplier; 

(b) the effect of the action reierred to in Section13.1(a): 

(i) is bome principally by the Supplier; or 

(ii) is borne principally by tim Supplier and one or more Other Suppliers who 
have a CES Contract or another bilateral arrangetnent with the Buyer 
sln1ilar in nature to this AgreeJnent; and 

(c) such action increases the costs that the Supplier \;\,'Ould reasonably expected to 
incur under this Agreement in the delivery of the Electricity and Related Products 
from the Contract Facility or the availability of the Contract Capacity or adversely 
affects the revenues of the Supplier frorn the Contract Facility, except where such 
action is in response to any act or ornission on the part of the Supplier that is 
contrary to Laws and Regulations (other than an act or omission rendered illegal 
by virtue of such action) or such action is per_m_ittcd under this Agreement. 
Despite the preceding sentence, none of the fi:Jilowing shall be a Discriminatory 
Action: 

(i) Laws and Regulations of general appl.icatlon, including an increase of 
-'raxes of general application, or any action of the Government of Ontario 
pursuant thereto; 

(ii) any such statute that prior to five (5) Business Days prior to the elate of 
submission oftbe Proposal in response to the 2,500 MW RFP: 



(A) has been introduced as a bill in the Legislative Assembly of 
Ontario in a similar form as such statute takes when it has legal 
effect, proVided that any amendments made to such bill in 
becoming such statute do not have a Material Adverse Effect on 
the Supplier; or 

(B) has been made public in a discussion or consultation paper, press 
release or announcement issued by the Ontario Power Authority, 
the Goverrunent of Ontario, and/or the Ministry of Energy that 
appeared on the website of the Ontario Power Authority, the 
Goverrunent of Ontario and/or the Ministry of Energy, provided 
that any amendments made to such public fonn, in becoming such 
statute, do not have a Material Adverse Effect on the Supplier; and 

(iii) m1y of such regulations that prior to five (5) Business Days prior to the 
date of submission of the Proposal in response lo the 2,500 MW RFP: 

(A) have been published in the Ontario Gazette but by the terms of 
such regulations come into force on or after five (5) Business Days 
prior to the date of execution of this Agreement, or 

(B) have been referred to in a press release issued by the Ontario 
Power Authority, the Government of Ontario and/or the Ministry 
of Energy that appeared on the website of the Goverrunent of 
Ontario or the Ministry of Energy, provided that any amendments 
made to such regulations in coming into torce do not have a 
Material Adverse Effect on the Supplier. 

13.2 Consequences of Discriminatory Action 

If a Discriminatory Action occurs, the Supplier shall have the right to obtaiu, without 
duplication, compensation (the "Discriminatory Action Compensation") irom the Buyer for: 

(a) the· amount of the increase in the costs that the Supplier would reasonably be 
expected to incur iu the delivery of the Electricity and Related Products from the 
Contract Facility as a result of the occurrence of such Discriminatory Action, 
commencing on the first day of the first calendar month following the date of the 
Discriminatory Action and ending at the expiry of the Term, but excluding the 
portioo of any costs charged by a Person who does not deal at A.rm's Length with 
the Supplier that is in excess of the costs that would have been charged had such 
Person been at Arm's Length with the Supplier; and 

(b) the amount by which (i) the net present value of the net revenues from the 
Contract Facility that are forecast to be earned by the Supplier during the period 
of time commencing on the first day of the first calendar month following the date 
of the Discriminatory Action and ending at the expiry of the Term, exceeds (ii) 
the net present value of the net revenues from the Contract Facility that are 
forecast to be earned by the Supplier during the period of lime commencing on 



the first day of the first calendar month following the date of the Discriminatory 
Action and ending on the expiry of the Term, taking into account the occurrence 
of the Discriminatory Action and any actions that the Supplier should reasonably 
be expected to take to mitigate tl1e effect of the Discriminatory Action, such as by 
mitigating operating expenses and nonnal capital expenditures of the business of 
the generation and delivery of the Electricity and Related Prodncts by the 
Contract Facility. 

· (a) In order to exercise its rights in the event of the occurrence of a Discriminatory 
Action, the Supplier must give a notice (the to the Buyer 
within sixty ( 60) days after the date on which the Supplier first became aware (or 
should have been aware, using reasonable due diligence) of the Discriminatory 
Action stating that a Discriminatory Action has occurred. Within sixty ( 60) days 
idler the date of receipt of the Preliminary Notice, the Supplier mnst give another 
notice (the "Notice of Discriminatory Action"). A Notice of Discriminatory 
Action rnust include: 

(i) a statement of the Discriminatory Action that has occurred; 

(ii) details of the effect of the said occurrence that is bome by the SuppLier; 

(iii) details of the manner in which the Discriminatory Action increases tbe 
costs that the Supplier would reasonably be expected lo incur in the 
delivery of the Eicctricity and Rebted Products fi·om the Contract Facility 
or rnaking the Contract Capacity available and adversely affects the 
revenues ofthe Supplier; and 

(iv) the amount claiined as Discriminatory Action Con1pensat:ion and dcta_i_ls of 
the computation thereof 

The Buyer shall, after receipt of a Notice of Discriminatory Action, be entiiied, by 
notice given within thirty (30) days after the date of receipt of lhe Notice of 
Discri1ninatory Action, to require the Supplier to provide such fu_rther supporting 
particulars as the Buyer considers necessary~ acting reasonably. 

(b) l f the Buyer wishes to dispute the occurrence of a Discriminatory Action, the 
Buyer shall give a notice of dispute (the of to lhe Suppl.icr, 
slating the grounds for such dispute, within thirty (30) days af!cr the date of 
receipt of tbe Notice of Discriminatory Action or within thirty (30) days a!ler the 
date of receipt of the further supporting particulars, as applicable. 

(c) If neither tbe Notice of Discriminatory Action nor the Notice of Dispute has been 
withdrawn within thirty (30) days after the date of receipt ofthe Notice of Dispute 
by the Supplier, lhe dispute of the occurrence of a Discriminatory Action shall be 
subinitted to n1andatory and binding arbitration ix1 accordance >vvith Section 16.2 
without first having to comply with Section 16.1. 



(d) If the Buyer does not dispute the occurrence of a Discriminatory Action or the 
amount of Discriminatory Action Compensation claimed in the Notice of 
Discriminatory Action, the Buyer shall pay to the Supplier the amount .of 
Discriminatory Action Compensation claimed within sixty ( 60) days after the date 
of receipt of the Notice of Discriminatory Action. If a Notice of Dispute has been 
given, the Buyer shall pay to the Supplier the Discriminatory Action 
Compensation Amount determined in accordance with Section 13.3(c) not later 
than sixty (60) days after the later of the date on which the dispute with respect to 
the occurrence of a Discriminatory Action is resolved aud the date on which the 
Discriminatory Action Compensation Amount is determined. 

(e) 

(i) If the Buyer wishes to dispute the amount of the Discriminatory Action 
Compensation, the Buyer shall give to the Supplier a notice (the 
"Discriminatory Action Compensation Notice") setting out an amotmt 
that the Buyer proposes as the Discriminatory Action Compensation (the 
"Discriminatory Action Compensation Amount"), if any, together with 
details of the computation. · If the Supplier does not give notice (the 
"Supplier Non-acceptance Notice") to the Buyer stating that it does not 
accept the Discriminatory Action Compensation Amount proposed within 
thirty (30) days ailer the dale of receipt of the Discriminatory Action 
Compensation Notice, the Supplier shall be deemed to have accepted the 
Discriminatory Action Compensation Amount so proposed. lf the 
Supplier Non-acceptance Notice is given, the Buyer and the Supplier shall 
attempt to determine the Discriminatory Action Compensation Amount 
through negotiation, and any amount so agreed in writing shall be the 
Discriminatory Action Compensation Amount. If the Buyer and the 
Supplier do not agree in writing upon the Discriminatory Action 
Compensation Amount within sixty (60) days after the date of receipt of 
the Supplier Non-acceptance Notice, the Discriminatory Action 
Compensation Amount shall be determined in accordance with the 
procedure set forth .in Section 13.3(e)(ii) and Sections 16.1 and 16.2 shall 
not apply to such detem1ination. 

(ii) If the negotiation described in Section 13.3(e)(i) does not result in an 
agreement in writing on the Discriminatory Action Compensation 
Amount, either the Buyer or the Supplier may, after the later of (A) the 
date on which a dispute with respect to the occurrence of a Discriminatory 
Action is resolved and (B) the date of the expiry of a period of thirty (30) 
days after the dat' of receipt of the Supplier Non-accept<mce Notice, by 
notice to the other require the dispute to be resolved by arbitration as set 
out below. The Buyer and the Supplier shall, within thirty (30) days after 
the date of receipt of such notice of arbitration, jointly appoint a valuator 
to detennine the Discriminatory Action Compensation Amount. The 
valuator so appointed shall be a duly qualified business valuator where the 
individual responsible for the valuation has not less than ten ( l 0) years' 



!3.4 

experience in the field of business valuation. If the Buyer and the Supplier 
are unable to a&'Tee upon a valuator within such period, the Buyer ;md the 
Supplier shall jointly make application (provided that if a party does not 
participate in such application, the other party may make application 
alone) under the Arbitration Act, 1991 (Ontario) to a judge ofthe Superior 
Court ofJustice to appoint a valuator, &>d the provisions oftbe Arbitration 
Act, 1991 (Ontario) shall govern such appointment. The valuator.shall 
determine the Discriminatory Action Compensation Ammmt within sixty 
(60) Business Days after the date of his or her appointment. Pending a 
decision by the valuator, tbe Buyer and tbc Supplier shall share equally, 
and be responsible for their respective shares of; all fees and expenses of 
the valuator. The fees and expenses of the valuator shall be paid by the 
non-prevailing party. "Prevail.L'1g party" means the Party whose 
determination of the Discriminatory Action Compensation Amonnt is 
most nearly equal to that of the valuator's determination. The Supplier's 
and the Buyer~s respective detenninations of the Discriminatory Action 
Compensation Amount shall be based upon the Notice of Discriminatory 
Action and the Discriminatory Action Compensation Notice, as 
applicable. 

(iii) In order to facilitate the detenninatiou of the Discriminatory Action 
Compensation Amount by the valuator, each of the Buyer and the Supplier 
shall provide to the valuator such information as may be requested by the 
valuator, acting reasonably, and the Supplier shall permit the valuator and 
the valuator's representatives to have reasonable access during norn1ai 
business hours to such information and to lake extracts therefrom and to 
n1ake copies thereof 

The Discrirn_inalory Action Compensation A_mount as detennined by the 
valuator shall be final and conclusive and not subject to any appeaL 

(f) A_ny amount to be paid under Section I3.3(d) shall bear interest at a var1abJe 
non1inal n:Ite per annum equal on each day to the Interest Rate then in effect frorn 
the dale of receipt of the N-otice of Discriminatory Action to the date of payment. 

(g) Payment of the Discriminatory ltction Con1pensation and interest thereon by tbe 
Buyer to the Supplier shall constitute full and final satis.fi1ction of all amounts that 
may be claimed by the Supplier for and in respect of the occurrence of the 
Discriminatory .Action and, upon such payment, the Buyer shall he released and 
fhrevcr discha.rgecl by the Supplier from any and all Liability in respect of such 
Discrim_inatory Action. 

If the Buyer wishes to remedy or cause to be remedied the occurrence of a Discrin1inatory 
Action, the Buyer must give notice to the Supplier within thirty (30) clays after the later of the 
date of receipt of the Notice of Discrin1inator,:y Action and the date oft he receipt by the Buyer of 



the further supporting particulars referred to in Section 13.3(b). If the Buyer gives such notice, 
the Buyer must remedy or cause to be remedied the Discriminatory Action within one hundred 
and eighty ( 180) days after the date of receipt of the Notice of Discriminatory Action or, if a 
Notice of Dispute has been given, within one hundred and eighty (180) days after the date of the 
fmal award pursuant to Section 16.2 to the effect that a Discriminatory Action occurred. If the 
Buyer remedies or causes to be remedied the Discriminatory Action in accordance with the 
preceding sentence, the Supplier shall have the right to obtain, without duplication, the amount 
that the Supplier would have the right to claim in respect of that Discriminatory Action pursuant 
to Section 13.2, adjusted to apply only to the period commencing on the first day of the first 
calendar month following the date of the Discriminatory Action and expiring on the day 
preceding the day on which the Discriminatory Action was remedied. 

ARTICLE 14 
LIABILITY AND INDEMNIFICATION 

14.1 Exclusion of Consequential Damages 

Notwithstanding anything contained herein to the contrary, neither Party will be liable under this 
Agreement orunder any cause of action relating to the subject matter of this Agreement for any 
specia~ indirect, incidenta~ punitive, exemplary or consequential dctmages, including loss of 
profits (save and except as provided in Section 13.2), loss of use of any property or claims of 
customers or contractors of the Parties for any such damages. 

14.2 Liquidated Damages 

Nothing in this Article shall reduce a Party's claim for liquidated damages pursuant to Sections 
2.3(a)(vi), 2.5, 6.3(c), l0.2(b) and 10.2(e). The Supplier acknowledges and agrees with the 
Buyer that the actual damages incurred by the Buyer and Electricity consumers as a result of a 
failure by the Supplier to meet its obligations under this A~o•reement are impossible to definitively 
quantify and the Supplier li.Jrther agrees that the payment of the liquidated damages set forth in 
this Agreement constitutes a fair and reasonable means of compensating the Buyer for damages 
likely to be incurred as a result of such delays and does not constitute a penalty. 

14.3 . Buyer Indemnification 

In addition to the indenmity provided by- the Supplier in Section 2.8(b ), the Supplier shall 
indemnify, detend and hold the Buyer, the Ontario Power Authority (to the extent that it is no 
longer the Buyer), the Government of Ontario, the members of the Govenm1ent of Ontario's 
Executive CounciL and their respective Affiliates, and each of the foregoing Persons' respective 
directors, officers, employees, shareholders, advisors, and agents (including contractors and their 
employees) (collectively, the "lndcmnitccs") harmless from and against any and all claims, 
den1ands, suits, h:sses, damages, liabilities, penalties, obligations, payments, costs and expenses 
and accrued interest thereon (including the costs and expenses o t; and accrued interest on, ally 
and all actions, suits, proceedings for personal injury (including death) or property damage, 
assessments, judgments, settlements and compromises relating thereto and reasonable lawyers' 
fees and reasonable disbursements in connection therewith) (each, an "Indemnifiable Loss"), 
asserted against or suffered by the lndemnitees relating to, in connection with, resulting from, or 



itrising out of (i) any occurrence or event relating to the Contract facility, except to the extent 
that any injury or damage is attributable to the negligence or wilful misconduct of the 
lndemnitees or the failure ofLhe lndemnitees to comply with Laws and Regulations and (ii) any 
breach by the Supplier of any representations, warranties, and covenants contained in l.his 
Agreen1ent, except to the extent that any injury or damage is attributable to the negligence or 
wilful misconduct of the lndemnitees. For greater certainty, in the event of contributory 
negligence or other fault of the lndernnitees, then such Indemnitees shall not be indemnified 
hereunder in the proportion tlmt the lndemnitees' negligence or ofher fault contributed to any 
Indemnifiable Loss. 

14.4 Defence of Claims 

(a) Promptly after receipt by the lndernnitees of cmy Claim or notice of the 
ccmrrnencement of any action, administrative or 1ega1 proceeding, or investigation 
as to which the indemnity provided for in Section 14.3 may apply, the Buyer shall 
notify the Supplier in writing of such fact. The Supplier shall assume the defence 
thereof with counsel designated by the Supplier and satisfactory to the affected 
Indemnitees, acting reasonably; provided, however, that if lhe defendants in any 
such action include both lhe Indemuitees and the SuppLier and the Indenmitees 
shall have reasonably concluded lhat there may be legal defences available to 
them which are diff(Tent from or additional to, or inconsistent with, those 
available to the Supplier, the Indemnitees shall have fhe right to select separate 
counsel satisfactory to the Supplier acting reasonably (at no additional cost to the 
Jndenu1itees) to participate in the defence of such action on behalf of the 
Indenmitees. The Supplier shall promptly confirm that it is assuming the defence 
of the lnden1nitces by providing written notice to the Inden1nitees. Such notice 
shall be provided no later than t!ve (5) days prior to the deadline for responding to 
any Clairn relating to any Indemniflab1e Loss. 

(b) Should any of the lndemnitees be entitled to indemnification under Section 14.3 
as a result of a Claim by a third party, and the Supplier fails to assume the defence 
of such Claim (which failure shall be assumed if the Supplier fails to provide the 
notice prescribed by Section l4.4(a)), the !ndemnitees shall, at the expense oftbe 
Supplier, contest (or, with the prior written consent of the Supplier, setile) snch 
Claim, provided that no such contest need be made and settlement or firll payment 
of any such Clai1n Inay be made without consent of the Supplier (with the 
Supplier remaining obligated to indernnify the Inde1nnitees under Section I4.3)~ 
if, in the written opinion of an independent third party counsel chosen by the 
Company Representatives, such Clain1 is rneritorious. If the Supplier is obligated 
to inden1-nify any Indcrnnitees under Section 14.3, the rtmount owing to the 
lnderr1nltees will be the an1ount of such lndemn1tees' actual out-of-pocket ioss net 
of any insurance proceeds received or other recovery. 

14.5 .loin! and Several Liability 

lflhe Supplier is not a single legal entity (for example, an unincOil)Orated joint venture), then all 
such entities sci out in the definition of the tcnn '"Supplier'~ shaH be jointly and severally liable to 



the Buyer for all representations, warranties, obligations, covenants and liabilities of the Supplier 
hereunder. 

14.6 Release of Prior Claims 

(a) The Supglier agrees to hereby release, remise and forever discharge the 
Indernnitees or any of them from all Claims or other obligations of any kind or 
nature, which against the Indemnitees or any of them the Supplier had, now has, 
or may hereafter have with respect to any delay caused as a result of or relating to 
the provincial permitting and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Ontario), the Technical Standard~ and Safety Act (Ontario), or common law 
or constitutional obligations or duties of the Crown relating to or arising out' of 
any permitting or approval, or process relating thereto, or the development, 
construction or operation of the Facility, or with respect to any delay caused for 
any other reason, existing up to the Amendment and Restatement Date. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Indemnitee in respect of Claims or other obligations with respect to delays arising 
after the date ofthis Agreement. 

(b) Further, the Supplier hereby agrees to take no action 'md to make no Claim and to 
initiate no proceeding against any other person or party who in turn may claim 
contribution, indemnity or any other relief over, either at common law or in 
equity, against the Indemnitees in respect of Claims based on events occurring or 
circumstances existing up to the date of this Agreement and relating to or arising 
out of auy delays described in the previous paragraph. 

(c) The Buyer agrees to hereby release, remise and forever discharge the Supplier, its 
directors, officers, employees, shareholders, advisors, 1md agents (including 
contractors and their employees) (collectively, the "Supplier Indemnitees") or 
any of them from all Clain1s or other obligations of any kind or nature, which 
against the Supplier Indenmitees or any ofthem the Buyer had, now has, or may 
hereatler have with respect to any delay caused as a result of or relating to the 
provincial permitting and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electrici(J! Act (Ontario), the Environmental Protection · 
Act (Ontario), the Technical Standards and Safety Act (Ontario), or the 
development, construction or operation of the Facility, or with respect to any 
delay caused for any other reason, existing up to the date of this Agreement. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Supplier Indemnitee in respect of Claims or other obligations with respect to 
delays arising after the date of this Agreement. 

(d) Further, the Buyer hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in turn may claim 
contribution, indemnity or any other relief over, either at common law or in 



15.1 

equity, agaiust the Supplier lndemnitecs in res'j)ect of Claims based on events 
occurring or circnmstances existing up to the date of this Agreement and relating 
to or arising out of any delays described in the previous paragraph. 

(e) Each offhe Pm"cies represents and warrants to the other that it is not aware of any 
event or circumstances which, with any reasonable likelihood, would have given 
rise to a Claim or other obligation nor was it in material default or breach of any 
of its obligations under the Original CES Contract prior to the termination thereof, 
and there existed no state of facts which, after notice or lapse of time or both, 
would have constituted snch a default or breach if the Original CES Contract had 
not been tenninated. 

ARTICLE 15 
CONTR-'\CT OPERATION AND ADMINiSTRATION 

The Supplier and the Bnyer shall each appoint, by notice in writing in the form of Exhibit V, 
from time to time, a representative (a "Company Representative"), who shall be dnly 
authorized to act on behalf of the Party that has made the appointment, and with whom the other 
Party rnay consult at all reasonable times, and whose instructions, requests, and decisions, 
provided the same are in writing signed by the respective Company Representative, shall be 
binding on the appointing Party as to all :matters pertaining to this Agreement The Ccnnpany 
Represenlatives shall not have the power or authority to an1end this Agreen1cnt. 

Where the Company Representative of the Supplier is not: 

(a) rin individual that signed this Agreement on behalf ofthe Supplier, or 

(b) an individual appointed by a notlce signed by an individual that signed this 
Agree.ment on behalf of the Supplier; 

the Supplier shall provide the Buyer with an incuntbency certificate, in a form satisfactory to the 
Buyer acting reasonably~ in respect of the individual signing the notice by which the Con1pany 
Representative bas been appointed. 

The initial Con1pany Representatives shaJl consist of the respective persons set out as recipients 
of notices pursuant to Section 15 .7. 

Audit Rights 

The Supplier and the Buyer shall both keep complete and accurate records and all other data 
required by either of them for the purpose of proper administration of this Agreement. All such 
records shall be Tnaintained as required by Laws and Regulations but for no less than for seven 
(7) years after the creation of the record or data. The Supplier and the Buyer, on a confidential 
basis as provided for in Article 8 of this Agreement, shall provide reasonable access to the 
rclevrrnl and appropriate financial and operating rccords and data kept by it relating to this 
Agreement reasomrbly required for the other Party to comply with its obligations to 



Governmental Authorities or to verify or audit billiogs or to verify or audit information provided 
in accordance with this Agreement. A Party may use its own employees for purposes of any 
such review of records provided that those employees are bound by the confidentiality 
requirements provided for in Article 8. Alternatively, a Party may at its own expense appoint an 
auditor to conduct its audit. The Party seeking access to such records io this marrner shall pay 
the fees and expenses associated with use of the third party auditor. 

15.3 Reports to the Buyer 

(a) The Supplier shall deliver to the Buyer a copy of all reports, plans and notices that 
the Supplier is required to provide to the IESO with respect to Outages, at the 
same time or within one (1) Business Day after such reports, plans and notices are 
delivered by the Supplier to the IESO. 

(b) In addition to the documentation provided in Section J5.3(a), the Supplier shall 
deliver at the times specified below the .followiog documents, reports, plans and 
notices to the Buyer: · 

(i) no later than sixty (60) clays before the Commercial Operation Date, the 
Supplier shall provide to the Buyer an operating plan for the Contract 
Facility for the Tern1, including a long term major maintenance schednle, 
io the form set out in Exhibit Q (the "Long Term Operating Plan"). The 
Supplier shall provide the Buyer with copies of any amendments or 
modifications to the Long Term Operating Plan within ten ( 10) Business 
Days of such amendments or modifications being made. The Long Term 
Operating Plan shall be consistent with Good Engineering and Operatiog 
Practices and is not a guarantee of the tin1ing ofPlam:~d Outages; 

(ii) no later than: 

(A) the ditte that the Long Term Operating Plan is to be provided to the 
Buyer in accordance with Section 15.3(b)(i), and 

(B) in respect of the second Contract Year and each Contract Year 
thereafter, sixty (60) clays prior to each Contract Year, 

the Supplier shall provide to the Buyer an operating plan for the Facility 
for the succeeding Contract Year, io the form set out in Exhibit R (the 
"Annual Operating Plan"). The Aimnal Operating Plan shall include a 
schedule of Planned Outages for that twelve (12) month period (together 
with the Supplier's estimate of the expected duration of each Planned 
Outage) which shall be consistent with Good Engineering and Operating 
Practices, consistent with the Long Term Operating Plan and, to the extent 
the Supplier is required to do so by the IESO Market Rules, coordinated 
with and approved by the IESO. The Supplier may, on not less than ten 
(10) Business Days' prior notice to the Buyer, amend the Annual 
Operating Plan; 



15.4 

(iii) prompt notice to the Buyer of any Outage other than a Planned Outage, or 
any anticipated Outage other than a Planned Outage. notice under 
this subsection shall include a statement of the cause of such Outage, the 
proposed corrective action and the Supplier's estimate of the expected 
duration of such Outage. The Supplier shall use Commercially 
Reasonable Efforts to promptly end or rcdnce the length of such Outage; 

"(iv) thirty (30) days prior written notice (or such lesser number of days as is 
possible in the circumstances) to the Buyer of any Plarmed Outage of the 
Contract Facility. 

All Outages shall take place in accordance with the notices of Outages provided 
by the Supplier to the Buyer under this Section 15.3. 

Im;p(oc!iion of Contract 

(a) 

(b) 

The Buyer and its authorized agents and representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time afler execution of this 
Agreen1ent, have access to the Contract Facility and every part thereof during 
regular business hours and the Supplier shall~ and shall cause all personnel 
operating and managing the Contract Facility, to furnish the Buyer with all 
reasonable assistance in inspecting the Contract Facility for the purpose of 
ascertaining cmnpliancc with this Agrcen1ent; provjded that such access and 
assistance shall be carrjed out in accordance with and subject to the reasonable 
safety and security requiren1ents of the Supplier and all personnel operating and 
Inanaging the Contract Facility, as applicable, and shall not interfere with the 
operation of the Contract Facility. 

The inspection of the Contract Facility by or on behalf of the Buyer shall not 
relieve the Supplier of any of its obligations to con1ply INith the terms of this 
Agreement. No Supplier Event of Default by the Supplier will be waived or 
deemed to have been waived by any inspection by or on behalf of the Buyer. In 
no event will any lnspection by the Buyer hereunder be a representation thal there 
has been or \Vill be compliance with thjs Agreement and Laws and Regulations. 

15.5 lnspectinn Nnt \Vahier 

(a) Failure by the Buyer to inspect the Contract Facility or any part thereof under 
Section 15.4~ or to exercise its audit rights under Section] 5.2, shall not constitute 
a waiver of any of the rights of the Buyer hereunder. An inspection or audit not 
followed by a notice of a Supplier Event of Default shall not constitute or be 
deemed to constitute a waiver of any Supplier Event of Delrmlt, nor shall it 
constitute or be deen1cd to constitute an acknow ledge1nent that there has been or 
will be compliance by the SuppLier with this Agreement. 

(b) Failure by the Supplier to exercise its audit rights under Section 15.2 shall not 
constitnte or be deemed to constitute a waiver of any of the rights of the Supplier 
hereunder. An audit not followed by a notice of a Buyer Event of De Emit shall 



not constitute or be deemed to constitute a waiver of any Buyer Event of Defuult, 
nor shall it co.nstih1te or be deemed to constitute an ack:now ledgement that there 
has been or will be compliance by the Buyer with this Agreement. 

15.6 Capacity Check Tests 

(a) The Buyer shall have the option, exercisable on no more than two (2) occasions 
per Contract Year, to require the Supplier, within ten (10) Business Days after 
written notice has been delivered to the Supplier, provided it is not during an 
Outage, to conduct a test (the "Capacity Check Test''), at the Supplier's sole cost 
and expense, that may be witnessed by the Buyer or its Representative, to confirm 
the ability of the Contract Facility to produce the Contract Capacity, as described 
below. For purposes of Section 16.7, the Supplier shall be entitled, without the 
consent of the Buyer, to schedule and conduct, at its sole cost and expense, 
Capacity Check Tests to demonstrate compliance with the test conditions set out 

·in Exhibit M. If the Buyer has consented to a Contract Facility Amendment 
pursuant to Section 2.1( c), the Supp tier may request, within ten (1 0) Business 
Days after written notice has been delivered to the Buyer, a Capacity Check Test. 
The Capacity Check Test will be carried out in accordance with a test protocol 
(the "Test Protocol") which will include the format of the report to be prepared in 
respect of the Capacity Check Test and which Test Protocol is to be prepared by 
the Supplier and submitted in writing to the Buyer for approval within three (3) 
months after the Contract Facility has allained Commercial Operation. The 
measurements of the Capacity Check Test shall be made using high accmacy 
calibrated instruments and recording systems or Facility instrumentation, 
including tariff meters for Electricity acceptable to the Buyer, acting reasonably. 
Each Capacity Check Test consists of the Contract Facility generating Electricity 
for four ( 4) continuous hours during a period designated by the Supplier on prior 
written notice to the Buyer in advance as a test period, subject to coordination and 
approval of the IESO, and shall be evaluated based on calculation of the generator 
output at the Delivery Point net of any Station Service Loads in accordance with 
the Metering Plan. The Supplier acknowledges and agrees that the Contract 
Capacity, the Electricity output of the Contract Facility and the Station Service 
Loads, as may be measured by the Capacity Check Test, shall not be adjusted for 
ambient weather conditions. For greater certainty, the Capacity Check Test shall 
be based on either the Snmmer Contract Capacity or the Winter Contract Capacity 
depending on the calendar month during which the Capacity Check Test is 
conducted. 

(b) If the Capacity Check Test is interrupted by an event of Force Majeure, or if at 
any point dnring the Capacity Check Test the air temperature, as repmied at the 
Environment Canada weather station that is physically nearest to the Facility, 
exceeded (i) in respect of a Capacity Check Test conducted in the months of May 
through October, inclusive, 30.0 degrees Celsius or (ii) in respect of a Capacity 
Check Test conducted in the months of November through April, inclusive, 15.0 
degrees Celsius, then the Supplier may, at the Supplier's sole cost and expense, 
rc-perform the Capacity Check Test within ten (1 0) Business Days after the 



receipt by t]e Supplier of the Capacity Confirmation relating to such Capacity 
Check Test from the Buyer. 

(c) The Supplier shall at the Supplier's sole cost and expense and within ten (10) 
Business Days, or as provided in the Test Protocol, after completion of the 
Capacity Check Test prepare and submit to the .Buyer a written Capacity Check 
Test report that includes the data collected during the test period, computation of 
test data a11d the test results. The Buyer shall provide to the Supplier within ten 
(1 0) Business Days afler receipt of the Capacity Check Test report from the 
Supplier, written confirmation of the Electricity output for each hour during the 
Capacity Check Test (the Confirmation''). 

(d) To pass the Capacity Check Test, the Electricity output (in MWh) for each hour 
of the Capacity Check Test, divided by one hour, must be equal to or greater than 
the Contract Capacity, in which case the Capacity Reduction Factor shall, for the 
purposes of Exhibit J, be an amount equal to 1.0, effective from the date of the 
Capacity Confirmation in relation to the Capacity Check Test. Ifthe Supplier has 
not passed the Capacity Check Test for each one of the four (4) continuous hours, 
then the Supplier shaH, at the Supplier's cost and expense, perform a further 
Capacity Check Test (the "Further Check Test") within thirty (30) 
Business Days afler the receipt by the Supplier of the Capacity Confirmation from 
the Buyer, on the same terms and conditions as the Capacity Check Test described 
in Section l5.6(a). lfthe total Electricity output of the Contract Facility for the 
four (4) continuous hours of each of the Capacity Check Test and the Further 
Capacity Check Test, as stated in their respective Capacity Confinnations, divided 
by the number oChours in each of the respective check tests (each an "Average 
Test arc both less than eighty percent (80%) of the Contract 
Capacity, then this shall be considered a Supplier Event of Default. For purposes 
of calculating the Average Test Capacity in this Section 15.6, the Electricity 
output _fi:om each hour shall not exceed a maximurn tnnount equal to the Contract 
Capacity multiplied by one hour. 

If the Further Capacity Check Test shows that the A_vcrage Test Capacity \vas 
between eighty percent (80%) and one hundred percent (100%) of the Contract 
Capacity then the Capacity Reduction Factor for puqJoscs of Exhibit J shall be 

< reduced as set out below, effective on the date of the Capacity Con.finnation in 
relation to the Fmther Capacity Check Test. The Capacity R.eduction Factor shali 
be an amount equal io a fraction, the nlunerator of which is (i) the greater of the 
Average Test Capacities resulting from the Capacity Check Test and the Further 
Citpacity Check Test, and the dcnoininator of which is (ii) Lhe Contract Capacity 
set out in Exhibit B. 

(i) !CSection 15.6(c) is applicable, then the Supplier shall perform a further Capacity 
Check Test (the "Final Check Tesf') at the Supplier's cost and expense 
within ten (1 0) Business Days afler wTitten notice has been delivered by tbc 
Supplier to the Buyer, no earlier than one rnonth and no later than one year ailer 
the date of the Capacity Confirnmtion ~;vlth respect to the Further Capacity Check 



Test, fuiling which this shall be considered to be a Supplier Event of Default. The 
Final Capacity Check Test shall take place on the same tem1s and conditions as 
the Capacity Check Test described in Section 15.6(a) and including the delivery 
of the Capacity Confirmation in relation to the Final Capacity Check Test. If the 
total Electricity output of the Contract Facility for the four ( 4) continuous hours of 
the Final Capacity Check Test, as stated in the Capacity Confirmation with 
respect to the Final Capacity Check Test, divided by the number of hours in sue!\ 
check test (which result shall also be an "Average .Test Capacity" as calculated 
pursuant to Section 15.6(d)): 

(i) is less than ninety-five percent (95%) of the Contract Capacity, then this 
shall be considered a Supplier Event of Default; 

(ii) is equal or greater to ninety-five percent (95%) and less than one hundred 
percent (100%) of the Contract Capacity, then the Capacity Reduction 
Factor shall, for the purposes of Exhibit J, be an amount equal to a 
fraction, the numerator of which is (i) the Average Test Capacity in 
relation to the Final Capacity Check Test, and the denominator of which is 
( ii) the Contract Capacity set out in Exhibit B; and 

(iii) is equal to one hundred percent (100'%) of the Contract Capacity, then the 
Capacity Reduction Factor shall, for the purposes of Exhibit J, be an 
amount equal to 1. 0, effective from the date of the Capacity Corrfirmation 
in relation to the Final Capacity Check Test. · 

15.7 Notices 

(a) All notices pertaining to this Agreement not explicitly permitted to be in a form 
other than writing shall be in writing and shall be addressed to the other Party as 
follows: 

If to the Supplier: 

If to the Buyer: 

Greenfield South Power Corporation 
2275 Lakeshore Blvd. West 
Suite 400 
Toronto, Ontario MSV 3Y3 

Attention: 

Facsimile: 
E-mail: 

Greg Vogt, 
President 

( 416) 234-8336 
gvogt@easten1power.on.ca 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontmio 
MSH !Tl 



and to: 

Attention~ 

Facsimile: 
E-mail: 

Guy Ra±13.ele, 
Contract M:amrge:m(:nt 

( 416) 969-6071 
contract.planagement@)nowerauthoritv.on.c2'¥ 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H IT! 

Attention: Michael Lyle, General~'"'·'"'"' 
Facsimile: ( 41 6) 969r6071 
Email: MichaeLLyle@powerauthority.on.ca 

Either Party may, by written notice to the other, change its respective Company 
Representative or the address to which notices are to be sent. 

(lo) Notices shall be delivered or transmitted as set out below, and shall be considered 
to have been received by the other Party: 

(i) on the date of delivery if delivered by hand or by courier prior to 5:00p.m. 
(local time of tbe recipient) on a Bosi:ness Day and otherwise on the :next 
fo!iowing Business Day; 

(ii) in those circumstances where electronic transmission (other than 
transmission by facsiinile) is expressly pennittccl under this Agreeinent, on 
the date of delivery if delivered prior to 5:00 p.m. (local time of the 
recipient) on a Business Day and otherwise on the next following Busin~ss 
Day, provided that a copy of such notice is also delivered by regular post 
within a reasonable tirne thereafter; and 

(iii) on the third Ci'") Business Day J(JlJowing the date of transmission by 
facsimile, iftransn1.it1ed prior to 5:00 p.n1. (local time of the recipient) on a 
Business Day and otherwise on the fourth ( 4'b) following Business Day, 
provided that a copy of such notice is also delivered by regular post within 
a reasonab lc time thereafter. 

(c) Notwithstanding Section l5.7(b): 

(i) any notices of an Event of_Default and ienninatjon of this Agrecinent shall 
only he given by hand or courier delivery; and 

(i_i) if regular post service, £':tcsi1nile~ or other iOnn of electronic 
communication is interrupted by strike, slowdown, a Force 1\1ajcure event 
or other cause, a notice, direction or other instrument sent by the impaired 
rneans of communication will not be cleen1ed to be received until actually 
received, and the Party sending the notice sha11 utilize 'any other such 
service which has not been so intem1pted t(J deliver such not]ce. 



ARTICLE 16 
MJSCELLANEOUS 

16.1 Informal Dispute Resolution 

If either Party considers that a dispute has arisen nuder or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the other Party describing the 
nature and the particulars of such dispute. Within ten (10) Business Days following delivery of 
such notice to the other Party, a senior executive (Senior Vice-President or higher) from each 
Party shall meet, either in person or by telephone (the "Senior Conference"), to attempt to 
resolve the dispute. Each senior executive shall be prepared to propose a solution to the dispute. 
If; following the Senior Conference, the dispute is not resolved, the dispute may be settled by 
arbitration pursuant to Section 16.2, if agreed to by both Parties. 

16.2 Arbitration 

Except as otherwise specifically provided for in this Agreement, any matter in issue between the 
Parties as to their rights under this Agreement may be decided by arbitration provided, however, 
that the Parties have first completed a Senior Conference pursuant to Section 16.1. ll.ny dispute 
to be decided by arbitration will be decided by a single arbitrator appointed by the Parties or, if 
such Parties fail to appoint an arbitrator witl1in fifteen (15) clays following the agreement to refer 
the dispute to arbitration, upon the application of either of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or fmtmcial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and sbali conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this A):;-reement and shall have no 
power to modify or change this Agreement in any manner. The decision ofthe arbitrator shall be 
conclusive, firml and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itselt; violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the er1forcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred durir1g the arbitration 
process. 

16.3 Business Relationship 

Each Party shall be solely liable lor the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 



provincia~ and local income, social insurance, pealth, payroll and employmeni taxes and 
statutorily-mandated workers' compensation coverage, None of the Persons employed by either 
Party shall be considered employees of the other Party for any purpose. Nothing in this 
Agreement shall create or be deemed to .create a relationship of partners, joint ventnrers, 
fiduciary, principal and agent or any other relationship between the Parties. 

16.4 Binding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon auy other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and ail of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

16.5 

(a) Except as set out below and as provided in Article 12, neither this Agreement nor 
any of the rights, interests or obligations under this Agrce1nent may be assigned 
by either Party, including by operation of Laws and Regulations, without the prior 
written consent of the other Party, which consent shall not be unreasonably 
withheld. 

(b) The Supplier may, subject to compliance with Laws and Regulations and 
provided that there is not a Supplier Event of Dcfimlt that has not been remedied, 
assign this .Agreerncnt without the consent of the Buyer to an Affiliate acquiring 
the Contract Facility; provided, however, that no such assignment by the Supplier 
or any of its successors or permitted assigns hereunder shall be valid or effective 
unless and until such Affiliate agrees with the Buyer in writjng to assume all of 
the Supplier's obligations and be bound by the terms of this Agreement, and the 
arrangenwnts and obligations of the Supplier set forth in Article 6 have been met 
in accordance with the tenns of Article 6. 1f a valid assignment of this Agreement 
is made by the Suppller in accordance with this Section !6.5, the Buyer 
ack_nowledges and agrees that, upon such assignn1ent and assmnptlon and notice 
thereof by the assignor to the Buyer, the assignor shall be relieved of all its duties, 
obligations and liabilities hereunder. 

(c) If the Supplier assigns this Agreen1ent to a non-resident of Canada (the 
as that term is defined in the ITA, and the Buyer incurs any 

additional Taxes, at any ti1ne thereafter, solely as the result of such assignment, 
then payments under this Agreement by the Buycr shaH be reduced by the amount 
of such additional or withholding Taxes and the Buyer shall rem_it such addllional 
or 1ivithholding Taxes to the applicable taxiug authorities. The Buyer shall within 
sLxty ( 60) days aflcr remitting such Taxes, notif:V the Assignee in writing, 
provjdi_ng reasonable detail of such payinent so that the Assignee may clairn any 
applicable rebates, refunds or credits from the applicable taxing authorities. lf 
after tl1e Buyer has paid such amounts, the Buyer receives a refund~ rebate or 



credit on acconnt of such Taxes, then the Buyer shall promptly remit such refund, 
rebate or credit amount to the Assignee. · 

(d) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder for the balance of the Term without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth ( 4'h) row of the table in Section 6.4(b )(i), which such assignee 
shall assume the obligations and liability of the Ontario Power Authority under 
this Agreement and be novated into this Agreement in the place and stead of the 
Ontario Power Authority (except for the Ontario Power Authority's obligation in 
Section 16.5(d)(iii) which will remain in force), provided that the assignee agrees 
in writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
of the Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(r) the representation set forth in Section 7.2(a) shall apply to the assignee 
with all necessary amendments to reflect the fonn and the marmer in 
which the assignee was established; 

(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the assignee to the Supplier at the time of such assignment and 
assumption; and 

(iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section 10.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable for any obligations and liabilities of the assignee arising from any 
Buyer Event of Default. Any notice required to be given under Sections 
10.3 and 10.4(a) shall be given to the Assignee and to the Ontario Power 
Authority. The time periods in Section 10.3 shall not begin to run until 
both the Assignee and the Ontario Power Authority have been so notified. 

(e) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder from time to time throughout the Term for a 
period less than the balance of the Term (the "Assignment Period") without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth (4'") row of the table in Section 6.4(b)(i), which such Assignee 
shall assume the obligations of the Ontario Power Authority under this Agreement 
and be novated into this Agreement in the place and stead of the Ontario Power 
Authority (except for the Ontario Power Authority's obligation in Section 
16.5(e)(iii) which will remain in force), provided that the assignee agrees in 
writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 



of the Secured Lender's rights iu relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the Assignee 
with all. necessary amendn1ents to reflect the form and the manner in 
which the assignee was established; 

(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the Assignee to the Supplier at the time of such assignment and 
assumption; 

(iii) the Ontario Power Authority shall relieved of all obligations and 
liability arising pursuant to this Agreerhent; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section 10.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable to the Supplier for any obligations and liabilities of the assignee 
arising fi-om any Bnyer Event of Default. Any notice required to be given 
under Sections l0.3 and 10.4(a) shall be given to the assignee and to the 
Ontario Power Authority. The time periods in Section 10.3 shall not begin 
to mn until both the Assignee and the Ontario Power Authority have been 
so notified; and 

(iv) upon the expiry of the Assignment Period: 

(A) this Agreement, without requiring the execulion of any assignment, 
consent or other documentation of aily nature, shall automatically 
revert and be assigned back to the Ontario Po1vvcr Authority; 

(B) the Assignee shall remain responsible to the Supplier for all 
obligations and liabilities incun-ed or accrued by the assignee 
during the Assigmnent _Period; and 

(C) the Ontario Power Authority, as Buyer pursuant to the automatic 
assignment back to lt, shall be deemed to be in good standing 
under this Agreement, provided that such good standing shall not 
relieve the Ontario Power Authority Eron1 any obl.igation to the 
Supplier pursnant to Section l6_5(e)(iii) that arose prior to the 
expiry of the Assignment Period. 

(a) The Supplier shall not permit or allow a change of Control oflhc Supplier, except 
with the prior written consent of the Buyer, which consent may not be 
unreasonably withheld. It shall not be unreasonable to withhold such consent if 
the change of Control will have or is likely to have, as determined by the Buyer 
acting reasonably, a Material Adverse EflCct on the Supplier}s ability lo perform 



its obligations under this Agreement, in which case such consent may be withheld 
by the Buyer. 

(b) For the purposes of Sections 16.6(a) and 16.7(a), a change of Control shall 
exclude a change in ownership of any shares or units of ownership that are listed 
on a recognized stock exchange, provided that such shares or units of ownership 
are not those of an entity that directly owns the Contract Facility whose special or 
sole purpose is the ownership of the Facility or the Contract Facility and other 
generation facilities under aCES Contract or other bilateral arrangements with the 
Buyer similar in nature to this Agreement. 

16.7 No Assignment or Change of Control for Specified Period 

Notwithstanding the provisions of Sections 16.5(a), 16.5(b ); 16.5( c), and 16.6(a) to the contrary, 
and except as provided in Article 12, under no circumstances shall: 

(a) any assignment of this Agreement by the Supplier; 

(b) any change of Control in respect of the Supplier; 

(c) fifty (50%) or more of securities or ownership interests carrying votes or 
ownership interests in respect of the Supplier be directly or indirectly held, 
whether as owner or other beneficiary and other than solely as the beneficiary of 
an umealized security interest, individually or collectively by any Person or 
Persons who, as of the date of this Agreement, did not directly or indirectly hold 
any of such securities or ownership interests in respect of the Supplier, whether as 
owner or other beneficiary and other than solely as the beneficiary of an 
umealized security interest, 

be permitted until the earlier of: (i) the third (3rd) anniversary ofthe Term Connnencement Date; 
and (ii) the date that the Contract Facility has achieved the test conditions set out in Exhibit M. 
For greater certainty, a change of Control in respect of the Supplier referenced in Section 16.7(b) 
shall include a change from no Person having Control of the Supplier to any Person having 
Control oft he Supplier. 

Notwithstanding the foregoing, for a period commencing on the date of this Agreement and 
ending the earlier of (i) six (6) months following the date of this Agreement and (ii) Financial 
Closing, the Supplier may, without the Buyer's further consent, assign all (but not less than all) 
of the Supplier's interest in this Agreement to a partnership in which the Supplier holds not less 
than a fi[ly percent (50%) interest, provided that: (1) the Supplier shall provide the Buyer with 
written notice of any such assignment; and (2) all partners of such partnership agree with the 
Buyer in writing to be jointly and severally liable to the Buyer for all the obligations and 
liabilities of the Supplier hereunder. 

16.8 Survival 

The provisions of Sections 2.8(b), 4.4, 4.5, 4.6, Article 5, Article 8, Sections 10.2, 10.4, 10.5, and 
l2.2(g), Article 14, Sections 15.2, 16.1, 16.2, <md 16.5(c) shall survive the expiration of the Term 



or earlier termination of this Agreement. The expiration of the Term or a temrination of this 
Agreement shall not affect or prejudice any rights or obligations that have accrued or arisen 
under this Agreement prior to the time of expiration or termination and such rights and 
obi.igations shaH survive the expiration of the Term or the terrnination of this Agreement fOr a 
period of time eqnal to the applicable statute of limitations. 

16.9 

This Agreement may be executed in two or more counterpmts, and all such counterparts sbail 
together constitute one and the same Agreement. It shall not be necessm-y in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (I 0) Business Days of such delivery by facsimile or electronic mail, promptly 
deliver to the other Party an originally execnted copy of this Agreement. 

16.10 Additional Rights of Set-Off 

(a) 

(b) 

l<i.J ! 

In addltion to its other rjghts of set-off under this Agreernent or otherwise arising 
in law or equity, the Buyer may set off any amounts owing by the Supplier to the 
Buyer in connection with Sections l.7(e), 1.8(e), l.9(d), l.lO(c), 2.3, 2.8(b), 
2.10, 4.4, 10.2, 10.5, and 14.3 against any monies owed by the Buyer to 
the Supplier in connection with Sections I.7(e), l.8(e), l.9(d), l.JO(c), 2.3, 4.2, 
4.5, 4.6, 5.3, !0.5, and !3.3(cl). 

In addition to its otber rights of set-offunder this Agreement or otherwise arising 
in law or equity, the Supplier n1ny set-off any a1nounts owing by the Buyer to the 
Supplier in connection with Sections 1.7(e), J.8(e), J.9(d), !.JO(c), 2.3, 4.5, 
4.6, 5.3, 10.5, and l3.3(d) against any monies owed by the Supplier to the Buyer 
in connection with Sections l.7(c), 1.8(c), J.9(d), l.JO(c), 2.8(b), 2.10, 

10.2, J 0.5, and !4.3. 

and Remedies Not Limited to Contract 

Unless expressly prcrvided in this Agreement, the express rjghts and remedies of the Buyer or the 
SuppLier set out in this Agreen1ent are in addition to and shall not ]_i_mit any other rights and 
remedies avaiJ;Jble to the Buyer or the Supplier, respectively, at law or in equity. 

16.12 '[ime of Essence 

Time is of the essence in the performance of the Parties' respective obligatjons under this 
Agreement . 

.16.!3 Further Assurances 

Each of the Parties shalL fi"mn tin1t: to time on written request of the other Party, do aLi such 
further acts and execute and deliver or cause to be done, executed or delivered all such h1.rther 
acts, deeds, docun1e,nls, assurances and things as n1ay be required, acting reasonably, in order to 
fUlly ped()rm and to more efi:Cctively implernent and carry out the tenns of this Agreement. The 



Parties agree to promptly execute aud deliver any documentation required by any Govermnental 
Authority in connection with any termination oftbis Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH POWER 
CORPORATION 

By: 

NlLmc: GregoryM .. Vogt 

Title: President 

I have authority to bind the corporation 

4535027.13 

ONTARIO POWER AUTHORITY 

By: ---------------------------
Name: Colin Andersen 

T itlc: Chief Executive Oftlccr 

1 have authority to bind the corporation. 



EXHIBIT A 
SUMMARY OF CONTRii.CT FACILITY 

Name of Contract Facility: 

Municipal Address of Contract Facility: 

Type of Generation 

Connection Point: 

Detailed Description of Contract Facility: 

L 

Greenfield South Generating Station 

2315 Lore!and 
L4X2A6 

Natural Gas Fuelled Combined Cycle 

Hydro One circuit R24C approx. 9 km 
fi·om the Richview Tnmsfonner Station 

The Contract Facility will consist of a lxl xl combined cycle power plant train fuclicd only by 
natural gas and having a nameplate capacity of about 300 !VIW, and wi!l be located on a vacant 
4.4 hectaxe site at 23] 5 Lore land Avenue in the City ofMlssissauga. The site is approxi111ately 1 
km cast of the intersection of Dundas Street and Dixie Road, and less than 100 m from both 
Hydro One 230 kV transmission circuit R24C and a 600 mm high pressure gas pipeline of 
Enbriclge Distribution Inc .. 

2. Gas Turbine Generator Set 

The power plant \Vill utilize one gas turbine generator set fuelled by natnral gas. The unit will be 
pmchascd 11 packagedn with all accessories so as to reduce site installation time. The unit. n1ay 
require nahtrai gas compression. The unit's generator may be either air or hydrogen cooled, Yvi.ll 
be rated nominally at about 200-230 M\lA and will have a nmninal voltage of either 16.5 or 18 
kV. The unit shall include a starling systen1, inlet air filtration and silencing system~ lubricatlng 
and hydraulic oil systems, fire suppression systen1, control system and appropriate enclosures. 

3. Heat Recovery Steam Generator 

The power plant design is based on the use of a \Vater-tube~ triple pressure~ reheat, heat recove~y 
steam generator (HRSG). In order to optimize the construction schedule, the HRSG will be 
shop-constructed and site assembled. The J-IRSG will be rated to deliver the steam required by 
the steam turbine generator to produce about 125 MW o!"clcclricity and will be equipped with a 
natural gas fired duct burner. 

4. Steam Turbine Generator Set 

The power plant wiH utilize one triple pressure, reheat, full condensing stean1 turbine generator 
set. The unit will be purchased npackaged 11 with all accessories so as to reduce site installation 



time. The unit's generator will be air-cooled, will have a nominal rating of 157 MVA and will 
have a nominal voltage of 13.8 kV. The unit shall include lubricating and hydraulic oil systems, 
control system and appropriate enclosures. 

5. Condenser and Cooling Tower 

The condenser and cooling tower will be designed to maintain the back pressure required by the 
full load on the steam turbine. The condenser will be of a multiple cell design with stainless 
steel tubes <mel carbon steel shell, and will include redundant capacity vacuum pumps. 

6. Water Treatment System 

The central element of the boiler make-up water treatment system will be a reverse osmosis unit 
with pre-filter and softening units. The water will be polished by duplex, exchange type, mixed 
resin bed de-ionization units ancl/or electronic deionizing units. 

7. . Condensate and Boiler Feed water System 

The condensate and boiler feedwater system will consist of a condenser hot well (which will 
provide deaeration), redLmdant capacity boiler feed pumps and redundant capacity condensate 
return pumps. Provisions for prevention of turbine water induction (according to ASME 
reconm1endations) will also be included. 

8. Raw Water System 

Raw water for the boiler make-up water will be obtained from the municipal water supply. 
Storm water collected on-site will be used in the cooling tower. 

9. Electrical System 

Power from each of the two generators (net of power plant loads supplied to the plant via step 
down transformers) will be fed through air insulated, SF6 type circuit breakers and air .insulated 
disconnect switches io the Hydro One transmission system via two respective step up 
transformers. 

l 0. Substatjon 

The high voltage substation will include hot-dip galvanized steel terminal and switching 
structures, circuit switcher(s), .load break switches, bus, bus supports, lightning arrestors, 
connectors, cables, trays, etc. The substation will be located adjacent to the generating plant and 
will be enclosed by a chain link fence with barbed wire. 



1 l. Step-Up Transform~r.c 

The step-up tnmstormers will be oil filled and rated at about 120/160/200 and 150/200/250 MVA 
respectively with two stages of ilm cooling and a 65°C allowable temperature rise. The 
transformers will be equipped with an oft: load tap changer, as well as temperal11Te, pressure and 
oil level instrurr1entation. 

Switchgear line-ups complete with bus sized for full load will be provided. The switchgear will 
contain circuit breakers to isolate the step down transformers feeding plant loads. Current 
transfonners and vo !tage transfonners for n1etering and protection will also be mounted in the 
switchgear. Isolated phase hns duct will be used to connect each generator to the respective step
up transiOrn1e:r. 

A back-up power source for the plant will be provided from the local distribution network. 

1" '-'· 

The power plant will have 4.16 kV, 600 V, 240 V, 208 V and 120 V electrical systems to feed 
motors, lights and other power plant loads. The unit auxiliary tmnsformer will feed 4.16 leV and 
GOO V power to the n1otor control centres which will ind.lvidually feed all n1otors larger than one 
horse-power and will also supply power to step-down transfom1ers feeding 240/l20V and 
208/l20V distribution panels for smaller loads such as lighting, controls, etc. 

The Unit Auxiliary Transformers (4.16 kV and 600 V secondary voltage) will be of a dry-type 
located in the turbine ball to provide power for the power plant. Switchgear will bc provided on 
the secondary side oftbe unit auxiliary transfonners to feed power to the motor control centres. 

Lighting will be provided by high bay type fixtures and fluorescent ty}-IC fixtures for local. area 
lighting. Indoor lighting levels vvili confonn to those reco1mnendations published by the 
IHuininating Engineers Society. 

A complete 125 V DC system will be provided to power the protection and control circuits of the 
S'Nitchyard as \Veil as certain critical motors. "The systern will consist of a leacl/calciun1 acid 
baUery and battcr:y chargers. A 120 volt:) single-phase inverter will be provided for critical AC 
loads. 

14. Civil Works 

The plant building will be a braced steel structure enclosed to n1eet weather and acoustical 
insulation requiren1ents. The operating floor and mezzanine i1oors will be ofreiniOrced concrete 
construction) and the other platforms and \:valkways will be of steel grating. The turbine bay \Vill 



be served by an electrically operated overhead crane. Windows and louvers will be provided as 
required for appearance and function. Acoustical and/or weather enclosures will be provided 
where required. 

All the structures, foundations, and civil works will be designed in accordance with applicable 
codes and standards. "fhe allowable bearing capacity of the soi~ ground water conditions, and 
other relevant properties will be detennined by a site specific geotechnical investigation. 

The area stmounding the plant will be graded to facilitate proper drainage of rain water. The 
plant will be connected to the existing municipal sanitary sewer. Asphalt pavement will be 
provided for primary walkways, driveways, and staff parking lot. Gravel paving will be used for 
secondary areas. 

Landscaping will consist of pressure seeding of grass and planting of trees and shrubbery to meet 
the municipality's site plan approval requirements. A two metre high chain link fence will be 
provided around the plant building and cooling towers and around the electrical substation. 

15. Instrumentation and Controls 

The plant control system will be designed so that the plant can be quickly started from the 
control room, where the status of all systems can be monitored. The turbine governor systems, 
burner management system, and auxiliary process equipment (pumps, compressors, etc.) will 
also be capable of being controlled locitl!y. 

The control systems will be subdivided as follows: 

gas turbine generator controls including burner management 
(supplied with turbine) 

boiler controls including water, steam and duct firing controls 
steam turbine governing system (supplied with turbine) 
e lcctrical protection system 
balance of p !ant controls 

controls 

The Contract Facility may be adjusted from this description in accordance with Good 
Engineering and Operating Practices, however the Contract Facility will meet all requirements 
set out in the ARCES Contract, IESO Market Rules, Ontario Ministry of the Environment 
approvals, and municipal permits. 

16. Fuel Suwlv 

The Contract Facility will be fuelled exclusively by natural gas. For certainty, diesel, oil or any 
fuel other than natural gas shall not be permitted. The gas will be supplied to the plant via 
Enbridge's distribution system. Gas compressors may be required at the site to increase the 
pressure as required. 



The Contract Facility will connect to Hydro One circuit R24C. 



EXIIIBITB 
CONTR<\CT CAPACITY, NET REVENUE REQUIREMENT, 

AND OTHER STATED VARIABLES 

CONFIDENTIAL 

INTENTIONALLY DELETED 



EXIUBITC 
FORM OF IRREVOCABI"E STANDBY 

DATE 
ISSUE: 

OF' 

APPLICANT: 

BENl~FIClARY: 

AMOUNT: 

EXPIRY DATE: 

EXI'IRY 

CREDIT 
HATING: 

TYPE: 

GREENFIELD SOUTH POWER 
CORPORt\TION 

POWER 
AUTHORITY AND ITS 
PERMITTED ASSIGNS 

COUNTERS OF THE ISSlJlNG 
HNA.NCIAL INST1TUTION IN 
TORONTO, ONTAIUO 

[INSERT CREDIT RATING ONLY 
IF THE ISSUER IS NOT A 
FINANCIAL INSTITUTION 
LISTED IN EITHER SCHEDULE I 
OR li OF THE BANK ACT] 

IRREVOCABLE AND UNCONDITIONAL 

STANDBY LETTER OF CREDIT 

NUMBER: 

\Ve hereby authorize you to draw on name of financial institution and financial 
insti!ution's address in in respect of irrevocable standby leiter of credit No. 
~------ .... ~~·" .... _ (the "'Credit"), for the account of the Applicant up to an aggregate amount of$& ( ®! 

(\macLian dollars) available by your drail at sight, accompanied by the Beneficiary's signed 
certificate stating lhal: 

_ ..... ·--------~~ .. --·- IS in breach of, or default under) A.Jnencled and Restated Clean Energy 
Supply Contract between the Beneficiary and the Applicant~ and Lberef()re the Beneficiary is 
enlitleclto draw upon the Credit in the amount of the draft attached hereto." 

-- l -· 



- 2-

Drafts drawn hereunder must bear the clause "Drawn under irrevocable and unconditional 
Standby Letter of Credit No. [insert number] issued by [the financial institution] dated [insert 
date]". 

Partial drawings are permitted. 

This Credit is issued in connection with the Amended and Restated Clean Energy Supply 
Contract dated as of the 12th day of April, 2005 and amended and restated as of the __ day of 
______ , 2008 between the Beneficiary and------

This Letter of Credit will automatically extend for additional, successive terms of cme ( 1) year 
each, unless the undersigned provides the Beneficiary with written notice, at least sixty ( 60) days 
prior to the expiration date, that it does not wish to extend this Letter of Credit for <m additional 
term 

We agree with you that all drafts drawn under, and in compliance with the terms of this Credit 
will be duly honoured, if presented at the connters of [insert the financial institution and 
linancial institution's address, which must be located in Toronto, Ontario) at or before 5:00 
pm (EST) on [insert the expiry date]. 

This irrevocable standby letter of credit is subject to the International Standby Practices ISP 98, 
International Chamber of Commerce publication No. 590 and, as to matters not addressed by the 
ISP 98, shall be governed by the laws of the Province of Ontario and applicable Canadian federal 
law, and the parties hereby inevocably agree to altom to the non-exclusive jurisdiction of the 
courts of the Province of Ontario. 

It is a term of this letter of credit that the above name of the Bene±iciary will be amended to 
another entity by way of an amendment hereto, without the consent of the Applicant, and upon 
receipt by [the linancial institution) of the above Beneficiary's dated and signed letter 
addressed to {the financial instihition] and completed as follows: "We, the undersigned 
Beneficiary to [the financial institution]'s letter of credit no. ~,hereby waive all om rights 
under the said letter of credit and request that the cunent name and address of the Beneficiary 
thereunder be amended to read [insert name a!ld address of new Beneficiary]. Please fbrward 
the original amendment to the [new Bene!idaryj, care of the Applicant to whom we have 
delivered the original of the letter of credit along with its amendment(s) (if any)." 

The Beneficiary may transfer this Letter of Credit withont the consent of the Applicant or the 
issuing financial institution. 

-END-



- 3 -

flnseri name of Fimmdal lnstitmtion] 

By: 
------

Authorized Signatory 



EXHIBITD 
FORM OF GUARANTEE 

THIS GUARA.NTEE dated as of 0 is made and entered into between 411, a corporation 
incorporated under the laws of 411 (the "Guarantor"), and the Ontario Power Authority (the 
"Buyer"). 

RECITALS: 

(A) The Buyer and ., a corporation incorporated under the 
laws of ("Supplier"), have entered into the 

Clean Energy Supply Contract dated as of the 14'b day of 
November, 2006 (as extended, amended, replaced and SLtpplemented, collectively, 
the "Agreement"); 

(B) The Guarantor will directly or indirectly benefit from the Agreement; 

(C) Pursuant to the terms of the Agreement, the Buyer has required that the Guarantor 
shall deliver a guarantee of all payment obligations of the Supplier under the 
Agreement to the Buyer; and 

(D) Capitalized terms used in this Guarantee but not othetwise defined herein have the 
meanings ascribed to them in the Agreement. 

NOW THERE.FORE for good and valuable consideration (the receipt and sufficiency of which 
are hereby aclmowleclged) the Guarantor hereby agrees as follows: 

1. Guarantee 

Subject to the tem1s and conditions hereof, the Gmrrantor absolutely, irrevocably and 
unconditionally guarantees to the Buyer the full and timely payment when due, whether at stated 
maturity, by acceleration or otherwise, of the payment or indemnity obligations of the Supplier: 
(i) under the Agreement or (ii) under any award or order of any binding arbitration or court of 
competent jurisdiction in respect of the Agreement, and interest thereon accrued as provided in 
the Agreement, irrespective of when such obligations were incurred (the "Guaranteed 
Obligations"); provided, however, that the applicable rate of interest shall never exceed the 
maximum rate permitted by law .. The aggregate amount of the Guarantor's liability under this 
Guarantee shall not exceed e CANADIAN DOLLARS (Cdn. $411) (the "Maximum Guarantee 
Amount"), plus reasonable legal fees and expenses payabie by the Guarantor as provided herein. 
To the extent that Supplier fails to pay any Guaranteed Obligation, the Guarantor shall pay to the 
Buyer the amount clue within ten (10) Business Days after demand for payment has been 
received by the Guarantor from the Buyer in writing in accordance with Section 11 hereof. The 
Guarantor shall also be liable lor all reasonable out-of-pocket expenses (including the legal fees 
and expenses of the Buyer) incurred to collect or enforce any of the Guaranteed Obligations; 
provided however, that such legal fees and expenses shall be payable by the Guarantor only to 
the extent that the Buyer is successful in enforcing the Guamnteed Obligations. This Guarantee 
shall be a continuing guarantee effective during the term of the Agreement and until fulfillment 
of, including payment in full of, the Guaranteed Obligations. 
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2. Demand 

The Guarantor's obligation to make payment under this Guarantee shall 1rrise forthwith after 
demand for payment bas been received by the Guarantor from the Buyer in writing in accordance 
with Section 11 hereof and the Guarantor's liability for the Guaranteed Obligations shall bear 
interest in accordance with the terms and conditions set forth in the Agreement. The only 
condition (and no other docmnent, proof or action other than as specii:ically provided in this 
Guarantee is necessary as a condjtion) of the Guarantor honouring its obligations under this 
Guarantee shall be such demand for payment. No notice of the Guaranteed Obligations need be 
given in any fom1 to the Guarantor at any time and the Guarantor waives any such notice and the 
right to consent to the Guaranteed Obligations. In tbc event that any payment to the Buyer in 
respect of any Guaranteed Obligations is rescinded or must otherwise be retumed for any reason 
whatsoever, including the insolvency or bankruptcy of the Supplier or otherwise, the Guarantor 
shall remain liable hereunder in respect of such Guaranteed Obligations as if such payment had 
not been made. The period within which the Buyer may bring an action or sne upon this 
Guarantee shall be not less than six years from the date of demand for payment received by the 
Guarantor by the Buyer in accordance with Section l l hereof 

3. Waivers 

(a) The Guarantor waives any right to require as a condition to its obligations 
hereunder that: 

(i) collateral he applied to the Guaranteed Obligations; 

(i!) an action be brought against the Supplier or any Person other than 
the Guarantor should the Buyer seek to enfOrce the obligations of 
lhe Guarantor; 

(iii) a judgment be rendered against the Supplier or any Person other 
than the Guaranlor; 

(iv) the Supplier or any other Person be joined in any action against the 
Guarantor; 

(v) an action separate fi·om one against the Guarantor be brought 
against the Supplier or any other Person or under any other 
security or guarantee held by the Buyer; and 

(vi) any Supplier Event ofDefault under the Agreement has occurred. 

(b) The Guarantor fmthcr waives: 

(i) all defences, set-offs, counterclaims, estoppels or privileges which 
might but for this provision exonerate or discharge it ffom ii:s 
obligations hereunder; and 

(ii) notice of acceptance of this Guarantee, notice of any liability lo 
which it may apply, presentn1en1, demand, protest and notice of 
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dishonour, non-payment or non-performance and marshalling of 
assets. 

(c) The obligations of th.e Guarantor hereunder shall in no way be affected or 
impaired by reason, and the Guarantor waives its right to prior notice, of 
the happening from time to time Qf any of the following: 

(i) any invalidity or unenforceability of all or any part of the Guaranteed 
Obligations or any agreement or instrument relating to or securing the 
Guaranteed Obligations; 

(ii) any insolvency, bankruptcy, reorganization, or dissolution, or any 
proceeding of tbe Supplier or any other guarantor, including withont 
limitation, rejection of the Guaranteed Obligations in such bankruptcy; 

(iii) extensions (whether or not material) of the time for payment or 
performance of all or any portion of tbe Guaranteed Obligations; 

(iv) the modification or amendment in any manner (whether or not 
material) of the Agreement or the Guaranteed Obligations; 

(v) subject to applicable statutes of limitations, any failure, delay or lack 
of diligence on the part of the Buyer or any other Person to enforce, 
assert or exerchse any right, privilege, power or ren1cdy conferred on 
the Buyer or any Person in the Agreement or at law, or tmy action on 
the part of the Buyer or such other Person granting an indulgence or 
extension of any kind; 

(vi) the settlement or compromise of any Guaranteed Obligations; 

(vii) the change of status, composition, structure or name of the Supplier, 
including by reason of merger, amalgan1ation, continuance, 
dissolution, reorganization or consolidation with or into another legal 
entity; 

(viii) the release or waiver, by. operation of law or otherwise, of the 
performance or observance by the Supplier of any express or implied 
covenant, term or condition in the Agreement or the enforceability of 
any covenant, term or condition tbereo f; 

(ix) the release or waiver, by operation of law or otherwise, of the 
performance or observance by any co-guarantor, surety, endorser or 
other obligor of any express or implied covenant, term or condition to 
be performed or observed by it under the Agreement or any related 
donnnent; 

(x) the failure to acquire, perfect or maintain perfection of any lien on, or 
security interest in, any collateral provided by the Supplier to the 
Buyer or the release of any such collateral or the release, modification 
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(xi) 

(xii) 
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or waiver oL or f~1ilme to enforce, any pledge~ security, guarantee~ 
surety or other indemnity agreement in respect of such coliateral; 

the assignment of the Agreement and/or any rights thereunder from or 
by the Supplier to any other Person; and 

any other circumstance similar, or having a si.n1ilar effect, as those set 
out in subsections 3(c)(i) through (xi) inclusive, which ri:Jight 
constitute in whole or in part a defence available to the release and 
discharge of this Gum-antee. 

Lirrtitmtion of Liabili;ty 

The Guarantor shall not be liahle hereunder for any special, consequential, incideuta~ punitive, 
exemplary or indirect damages, including 1oss of use of any property or claims of customers of 
the Supplier or the Buyer, except to the extent speciJically provided iri the Agreement to be due 
11-mn the Supplier. 

5. 

The Guarantor hereby indemnifies and saves the Bllyer harmless ±rom and against any and all 
da.mages, losses, costs and expenses of any nature whatsoever resulting from or in consequence 
of any default or non-payment by Supplier of its payment or indemnity obligations: (i) under the 
Agreement or (ii) under any award or order of any binding arbitration or court of cmnpetent 
jurisdiction in respect of the Agreement, irrespective of when sucb obligations were incurred, 
including its obligations to pay interest as prnvided in the Agreernent and all reasonable out-of
pocket expenses (including legal fees and expenses incurred to collect or eniorce the 
Agree1nent); provided~ however, that the n1axinmn1 amount recoverable under the foregoing 
inde1nnity and otherwise under this Guarantee shall be an amount equal to the J\!laxin1um 
Guarantee Amount. In addition, the Guarantor sball alsn be liable to the Buyer for all reasonable 
out-of-pocket expenses (including legal fees and expenses of the Buyer) incurred to collect or 
enforce this indemnity; provided, however, that such legal iees and expenses shall be payable by 
the Guarantor only to the extent that the Buyer is successf1J1 in enforcing the indemnity provided 
herein. A-11y payment made pursuant to this Section 5 shall be reduced by any runount that is 
fully and indefeasibly paid by the Guarantor tn the Buyer pursuant to its obligations under 
Section 1 hereof. 

(}. Release of (;ua:rantee 

If Section 6.2(d) of the Agreement is applicable, then upnn request by tbe Supplier, the Buyer 
shall promptly return th_is Guarantee to the Guarantor and the Guarantor shall be released and 
discharged of its obl.igations hereunder \Vith respect to any Guaranteed Obligations existing or 
arising aller the date tlmt Section 6.2( d) of the Agreement is applicable. 
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7. Defences 

The Guarantor reserves the right to assert all rights, setoffs, counterclaims and other defences of 
the Supplier relating to the Guaranteed Obligations, other than defences arising out of the 
b<mkruptcy, insolvency, dissolution or liquidation of the Supplier. 

8. Subrogation 

The Guarantor shall not be or claim to be subrogated, in whole or in part, to the rights of the 
Buyer against the Supplier under the Agreement or otherwise, until (a) the Buyer shall have 
received full and indefeasible payment of all Guaranteed Obligations; and (b) either the 
Agreement has been tenninated or tl:ris Guarantee has been tenninated pursuant to the terms 
hereof and the terms and conditions of the Agreement as applicable. Except as set out in this 
Section 8, nothing contained in this Guarantee shall limit the rights at law and in equity of the 
Guarantor to subrogation. 

9. Representations 

The Guarantor represents that: 

(a) it is a [corporation duly incorporated] and existing under the laws of the 
Province of [Ontario] [Note to Finalization: Reflect form and 
jurisdiction of Guarantor] and bas the corporate power and capacity to 
enter into this Guarantee and to perform its obligations hereunder; 

(b) this Guarantee bas been duly authorized, executed and delivered by the 
Guarantor and is a valid and binding obligation of the Guarantor 
enforceable in accordance with its terms; 

(c) no declaration, filing or registration with, or notice to, or licence, permit, 
certificate, registration, authorization, consent or approval of or from, any 
Govemmental Authority is necessary or required for the consummation by 
the Guarantor of the transaction contemplated by this Guarantee; and 

(d) the execution and delivery of this Guarantee and performance of its 
obligations hereunder do not conflict with or result in a breach of its 
constating documents or by-laws, any applicable law, rule or regulation, 
any judgment, order, contractual restriction or agreement binding on it or 
affecting its properties. 

10. No Waiver by the Buyer 

No fail me on the part of the Buyer to exercise, and no delay in exercising, any right, remedy or 
power heretmder shall operate as a waiver thereof; nor shall any single or partial exercise by the 
Buyer of any right, remedy or power hereby gnmted to the Buyer or allowed it by law or other 
agreement be a waiver of any other right, remedy or power, and each such right, remedy or 
power shall be cumulative and not exclusive of any other, and may be exercised by the Bttyer 
from time to time. No term, condition or provision hereof or any right hereunder or in respect 
he reo [shall be, or shall be deemed to have been, waived by the Buyer except by express written 
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waiver signed by the Buyer, all such waivers to extend only to the particular circumstances 
therein specified. 

11. Notices 

· Any notice or other conunnnic<tlion required or permitted to be given hereunder shall be in 
writing and shall be sufficiently given if transmitted by facsimile or delivered by hand or courier 
delivery: 

(a) ifto the Buyer, to: 

Attention: fit 

Facsimile: s 

if to the Guarantor, to: 

Attention: il 

Facsir11ile: e 

Notice delivered or transrr1itted as provided above sbaJJ. be deemed to have been given and 
received on the day it is delivered or transmitted, provided that it is delivered or tra.nsn1itted on a 
Business Day prior to 5:00 p.m local tirne in the place of delivery or receipt. However, if a 
notice is delivered or transmitted a .Her 5:00 p.m. local time or such day is not a Bnsiness Day~ 
then such notice shaH be deemed to have been given and received on the next Business Day. 
Either party may, by written notice to the other, change its address to which notices are to be 
sent. 

12. Law 

Thls Guarantee shall be governed by the laws of the Province of Ontario and the laws of Canada 
applicable therein. The Guarantor agrees that any suit, action or proceeding against the 
Guarantor arising out of or relating to this Guarantee against lt n1ay be brought in any cmrrt in 
the Province of Ontario and the Guarantor irrevocably and unconditionally atton1s and subrniis to 
the non-exclusive jurisdiction of such courts. Tbe Guarantor irrevocably waives and agrees not 
to raise any objection it might now or hereaft-er have to the bringing of aoy such suit) action or 
proceeding in any such court, including any objection that the place where such Court. is located 
is an inconven.1ent fonnn or that there is any other suit, action or proceeding ln any Other place 
relating in whole or in part to i.he same subject n1atter. The Guarantor agrees that any judgn1ent 
or order in any such suit, action or proceeding brought in such a court shall he conclusive and 
binding upon it and consents to any such judgrnent or order being recognized and enforced in the 
courts of its jurisdiction of incorporation or any other courts, by registration of such judgment or 
order, by a suit, action or proceeding upon such judg1nent or order, or any other means available 

· f(tr enforcement of judgments or orders) at the option of the Bu_yer~ provided that service of any 
required process is effected upon it as permitted by applicable law. Nothing in this paragraph 
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shall restrict the bringing of any such suit, action or proceeding in tbe courts of any other 
jurisdiction. 

13. Severability 

Each of the provisions contained in this Guarantee is distinct and severable and a declaration of 
invalidity or· unenforceability of any such provision or part thereof by a comt of competent 
jnrisdiction shall not affect the validity or enforceability of any other provision of this Guarantee. 

14. Entire Agreement 

This Guarantee constitutes the entire agreement between the parties pertaining to the subject 
matter of this Guarantee. There are no warranties, conditions, representations or agreements in 
connection with such subject matter except as specifically set forth or referred to in this 
Guarantee. 

15. Binding and Assignment 

(a) This Guarantee and all of the provisions hereof shall be binding upon and 
enure to the benefit of the parties and their respective successors and 
permitted assigns. This Guarantee is not intended to confer upon any 
other Person, except the parties· and their respective successors and 
permitted assigns, any rights, interests, obligations or ren1edies under this 
Guarantee. 

(b) Neither this Guarantee nor any of the rights, interests or obligations under 
this Guarantee shall be assigned by either party without the prior written 
consent of the other party. Notwithstanding the foregoing, if the Buyer 
assigns the Agreement to an assignee pnrsuant to Sections 16.5(d) or 
16.5( e) thereof, then the Buyer may assign this Guarantee to such assignee 
without the consent of the Guarantor or the Supplier. 

16. Facsimile and Counterparts 

The parties may deliver an executed copy of this Guarantee by facsimile and this Guarantee may 
be executed and delivered by the parties in counterparts. All such fc'lcsimiles and counterparts 
shall together constitute one and the same agreement. 



- 8-

IN WITNESS WliEREOll, the pa_rties hereto have duly executed this Guarantee 
as ofthe day and year first above written. 

[GUARI\..NTOR] 

By: 

By: 

Name: Ill 

Title: Ill 

Name: • 

Title: Ill 

I/We have the authority to bind the Guarantor. 

[BUYER] 

By: 
------------------------

Name: Ill 

Title: Ill 

I have the authority to bind the Corporation. 



EXHIBITE 
DETERMINATION OF AV AlLABILITY 

1. The availability of the Contract Facility in respect of a g1ven Settlement Month (the 
"Availability") shall be calculated as set out below. 

i 

(a) First Contract Year 

For each Settlement Month in the first Contract Year, the Availability of the Contract 
Facility will not be tested forthe purposes of Section lO.l(n) of the Agreement. 

(b) Second and Third Contract Years 

For the purposes of the formula to calculate Availability set out below, the Availability of the 
Contract Facility for each Settlement Month in the second and third Contract Years shall be 
calculated as follows: 

AV- (THM- OH- FMH) I (HlM- FMH) X 100 

WHERE: 

AV IS THE AVAIL ABILITY OF THE 
CONTRACT FACILITY 
(EXPRESSED AS A PERCENTAGE 
I<'IGURE). 

OH IS THE TOTAL NUMBER OF 
OUTAGE HOURS IN THE PERIOD 
BETWEEN THE TERM 
COMMENCEMENT DATE AND THE 
LAST DAY OF THE APPLICABLE 
SETTLEMENT MONTH, SUBJECT 
TO THE FOLLOWING: 

(A) IN DETERMINING OUTAGE HOURS, AN HOUR 
MAY BE A PARTIAL OUTAGE HOUR AS A 
RESULT OF AN OUTAGE, INCLUDING AN 
INABILITY OF THE CONTRACT FACILITY TO 
PRODUCE AT THE FULL CONTRACT 
CAPACITY OR AS A RESULT OF AN OUTAGE 
LASTING FOR A PART BUT NOT ALL OF AN 
HOUR. AN HOUR IN WHICH A .PARTIAL 
OUTAGE OCCURS WILL BE COUNTED AS A 
FRACTIONAl" OUTAGE HOUR BY 
SUBTRACTING FROM ONE THE QUOTIENT 
OBTAINED BY DIVIDING: (I) THE MAXIMUM 
PRODUCTION IN TIIAT HOUR THAT COULD 
HAVE BEEN ACHIEVED GIVEN THE PARTIAL 
OUTAGE (IN MWH) BY (U) THE CONTRACT 
CAPACITY MULTIPLIED BY ONE (I) HOUR (IN 

-- l --
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THM 

FMII 

MWH). THiS FRACTION WILL BE HIE 
CONTRIBUTION OF THAT HOUI< TO THE 
OUTAGI£ HOURS IN THE GIVEN SETTLEMENT 
MONTH; AND 

OUTAGE HOURS SHALL NOT INCLUDE 
HOURS OF AJ'lY OUTAGE WHERE AND TO 
EXTENT THAT THE OUTAGE IS CAUSJW BY 
EVENT OJ? FORCE MAJEURE. 

IS THE TOTAL NUMBER O:F 
LN THE PERIOD BETWEEN 
TERM COMMENCEMENT 
AND nm LAST DAY O:F 
APPLICABLE 
MONTH. 

IS THE TOTAL NUMBER OF 
lJ'\1 TilE l'ERIOD BETWEEN 
TERM COMMENCEMENT 
AND THE LAST DAY OF' 
AI>l'UCABLE 
MONTH DURING 
SUP.PLIER WAS SUBJECT TO 
EVENT OJ? FORCE MAJEURE. 

(c) Fourth Contract Year and Balance 

The Avctilability oftbe Contract Facility for each Settlement Month in the fourth Contract Y car 
and for the balance of the Term shall be calculated as follows: 

AV ~ (THM -- OH --

WHERE: 

AV 

OH 

x 100 

lS THE A VAILABIUTY OF' THE 
CONTRACT 
(EXJ'RESSED AS A PERCENTAGE 
FIGURE). 

IS THE 
OUTAGE 

TOTAL NUMBER OF 
HOlJnS IN THE MOST 
36 JVIONTII PER10D 

WHICH ENDS ON THE LASl' DAY 
'rliE SETTLEMENT 

SUBJECT TO THE H)LLOWING: 

IN DETii:I~MINING OUTAGE 
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THJ\1 

FMH 

MAY BE A PARTIAL OUTAGE HOUR AS A 
RESULT OF AN OUTAGE, INCLUDING AN 
INABILITY OF THE CONTRACT FACILITY TO 
PRODUCE AT THE FULL CONTRACT 
CAPACITY OR AS A RESULT OF AN OUTAGE 
LASTING FOR A PART BUT NOl' ALL OF AN 
HOUR. AN HOUR l.N WHICH A PARTIAL 
OUTAGE OCCURS WILL BE COUNTED AS A 
FRACTIONAL OUTAGE HOUR BY 
SUBTRACTING FROM ONE THE QUOTIENT 
OBTAINED BY DIVIDLNG: (I) THE MAXIMUM 
PRODUCTION IN THAT HOUR THAT COULD 
l:L'\VE BEEN ACHIEVED GIVEN THE PARTIAL 
OUTAGE (IN MVVH) BY (II) THE CONTRACT 
CAPACITY MULTIPLIED BY ONE (1) HOUR (IN · 
MWH). THIS FRACTION WILL BE THE 
CONTRIBUTION OF THAT HOUR TO THE 
OUTAGE HOURS IN THE GIVEN SETTLEMENT 
MONTH; AND 

(B) OUTAGE HOURS SHALL NOT INCLUDE THE 
HOURS OF ANY OUTAGE WHE.RE AND TO THE 
EXTENT THAT THE OUTAGE IS CAUSED BY AN 
EVENT OF FORCE MAJEURE. 

IS THE TOTAL NUMBER OF HOURS 
IN THE MOST RI~CENT 36 MONTH 
PERIOD WHICH ENDS ON THE 
LAST DAY OF THE SETTLEMENT 
MONTH. 

IS THE TOTAL NUMBER OF HOURS 
IN THE MOST RECENT THIRTY
SIX (36) MONTH PERIOD WHICH 
ENDS ON THE LAST DAY OF THE 
SETTLEMENT MONTH DUlliNG 
WHICH TilE SUPPUER WAS 
SUBJECT TO AN EVENT OF .FORCE 
MAJEURE. 

L_ ________ _j_ _______________________ __j 



EXHIBIT F 
MILESTONE EVENTS Al'il) MILESTONE DATES FOR THE ""'"n'n 

ve<~cu,me for obtaining all Environmental 
and Site Plan Milestone Approvals 

Execution ofEPC Contract(s) 

of Constn1ction the 

-- 1 --

March 12, 2009 

September 1, 2012 

May 1, 2009 

June 1, 2009 



1. General 

EXlllBITG 
DISPATCH OPTIONS 

The following sh:;ll apply to the Deemed Dispatch Option and the Directed Dispatch 
Option: 

(a) the Supplier shall be free to operate the Contract Facility (including the 
nomination and purchase of gas) and generate Electricity and Related 
Products at its own discretion and for its own account, with the know ledge 
that payment settlements in each Settlement Month shall be based on the 
imputed revenne model set out in Exhibit J; and 

(b) the Monthly Payment, payable by the Supplier to the Buyer or tbe Buyer 
to the SuppLier, as the .case may be, in a Settlement Month will be based 
on the imputed revenue model set out in Exhibit J. 

2. Deemed Dispatch Option 

The Deemed Dispatch Option shall be the default dispatch payment model governing the 
Contract Facility for all hours in the' Term that are not associated with a Directed 
Dispatch Order, and shall be governed by the following rules: 

(a) all hours in a Settlement Month that arc not the subject of a Directed 
Dispatch Order and all hours that are the subject of a Cancelled Directed 
Dispatch Order shall be subject to the Deemed Dispatch Option; and 

(b) for purposes of calculating the Monthly Payment, Deemed Dispatch Hours 
shall include all Outage Hours and all Force Majeure Outage flours 
occurring during Deemed Dispatch Intervals. 

3. Directed Dispatch Option 

The Directed Dispatch Option shall be governed by the fo !lowing rules: 

(a) the Buyer (or the Dispatcher, if one has been appointed) may, in 
accordance with the terms of the Agreement, issue a Directed Dispatch 
Order (DA) or a Directed Dispatch Order (LT), as applicable; 

(b) for greater certainty, for purposes of this Exhibit G, day "cf' shall mean the 
twenty-four (24) hour period between the beginning of the hour ending 
01:00 (EST) >l!ld the end of hour ending 24:00 (EST); 

(c) the Buyer shall not issue a provisional Directed Dispatch Order in respect 
of any hour in which a Planned Outage was scheduled with the IESO and 
that notice of which was given to the Buyer, prior to the issuance of such 
provisional Directed Dispatch Order, in accordance with Sections 
15.3(b)(ii)(B) and 15.3(b)(iv). 

--1--
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.(d) long term directed dispatch arrangements set out a Directed Dispatch 
Order (LT) are to cover a period of one (1) or more calendar months, but 
may be subject to daily cancellation by the Buyer by issuing an order 
cancelling the Directed Dispatch Order (a "Cancelled Directed 
Order"); 

(e) the Buyer, if requested by the Supplier, shall establish a standing credit 
support guarantee in favour of the supplier of gas to the Supplier (the 
"Gas (in a form substantially similar to Exhibit L) and other 
security provided to the Gas Provider in accordance with subparagraph 
(iv)(A) below (collectively, the "Bnyer Security") as follows: 

(i) the Supplier shail, on a daily basis, determine the amow1l owed or that 
will he owed (whether or not then due) by the Supplier to the Gas 
Provider with respect to any and all gas purchase tnmsactions .and 
any and all derivative transactions which relate to any Gas to be 
purchased for the Contract Facility for any day that is the subject 
of a Directed Dispatch Order (LT) and which have been or will be 
entered into in accordance with this Exhibit G (the 
Amount"); 

(ii) the maximum Exposure Amount which the Buyer shall be entilled 
to maintain in relation to any Directed Dispatch Order (LT) shall 
be based on tbe Credit Rating oflhe Buyer and shall be the amount 
(the "Exposure Threshold Amount") set out in the fo ilowing 
table: 

EXPO SUR!<~ CREDIT RATING 
THRESHOLD 

AMOliNT 

DBRS S&P Moody's 

CAD £75,000,000 A to A (high) A to A+ /\2 to Al 

CAD S50,000,000 A (low) A- /\.3 

CAD $20,000,000 (high) BBB+ 

CAD $15,000,000 BHB BBB Baa2 

$5,000,000 (low) BBB- Baa3 

$() below BBB (low) below BBB- below .Baa3 

Notwithstanding the f()regoing, (A) in the event the Buyer has a Negative 
Outlook, then its Credit Rating, ibr purposes of calculating the Exposure 
Threshold Amount imd the amount of the guarantee, will be automatically 
demoted by one row in the above table and (B) in the event the Buyer has 
a Credit Rating fron1 n1ore th;;~n one of the above credit rating agencies, 
then its Credit Raiing for the above purposes will be based on the lowest 
credit rating granted by any such credit rating agency. 
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(iii) the amount ofthe guarantee to be provided by the Buyer from time 
to time shall be equal to the Exposure Threshold Amount listed in 
that row of the table in subparagraph (ii) above which contains the 
Buyer's then current Credit Rating, as adjusted by any Negative 
Outlook in accordance with subparagraph (ii) above; 

(iv) in the event that the Exposure Amount on any day exceeds the 
Exposure Threshold Amount on such day theu the Buyer shall, 
withiu two (2) Business Days of receiving notice of such fact: 

(A) provide to the Gas Provider an irrevocable standby letter of 
credit, cash collateral or other fonn of collateral security, in 
each case, in form and substance acceptable to the Gas 
Provider (acting reasonably) for the full amount of the 
difference between the Ex"Posure Amount and the Exposure 
Threshold Amount; or 

(B) issue a full or partial Cancelled Directed Dispatch Order 
such that the Exposure Amount does not exceed the 
Exposure Threshold Amount; 

(v) in the event that the Buyer should fail to provide or maintain any 
of the applicable Buyer Security required hereunder, at the 
Supplier's option to be exercised by notice (the "Cancellation 
Notice") in writing to the Buyer, the Buyer shall be deemed to 
have issued a Cancelled Directed Dispatch Order in respect of the 
balance of the Directed Dispatch Order (LT) then outstanding and 
such Cancelled Directed Dispatch Order shall be deemed to be 
effective as of the day specified in the Cancellation Notice, 
provided that, if applicable, such date shall not be earlier thm1 the 
date of receipt by the Buyer of the notice set out in subparagraph 
(iv) above; and 

(vi) the Supplier shall not vary the "Obligations" (as deiined in Exhibit 
L) in respect of the standing credit support arrangement established 
by the Buyer in accordance with this Section 3(e), except: (i) as a 
direct result of the issuance of a new Directed Dispatch Order (LT) 
or the full or partial cancellation of an existing Directed Dispatch 
Order (LT); or (ii) if the Buyer has first consented in writing to a 
variation of snch Obligations on any other basis. Notwithstanding 
Section 7 of Exhibit L, if the Supplier agrees with the 
"Connterparty" (as defined in Exhibit L) to vary such Obligations 
on any other basis, ~my increased cost to the Buyer of discharging 
such Obligations, to the extent relating to or caused by such 
variance, shall be for the Supplier's sole account and may be set 
olf by the Buyer against any payment owing by the Buyer under 
this Agreement; 
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(f) a Directed Dispatch Order (LT) shall not relate to any calendar month 
ending more than one (1) year from the date of the order; 

(g) 

(h) 

( i) 

() J 

(k) 

(l) 

long term directed dispatch arrangements may also be amended on a daily 
basis by issuing a Cancelled Directed Dispatch Order for applicable day 
followed by a Directed Dispatch Order (DA) for such day; 

a Directed Dispatch Order will be issued in the forru provided in Exhibit 
H; 

a Directed Dispatch Order (DA) may be issued by the Buyer (or the 
Dispatcher, if one has been appointed) in respect of any day "d" of the 
Term provided that it shall not be issned later than 09:00 EPT on the prior 
Business Day; however, if tbe Directed Dispatch Order (D A) is being 
issued in respect of a day that was the subject of a Cancelled Directed 
Dispatch Order and the Buyer is seeking to add additional Directed 
Dispatch Hours in respect of day ''cf' prior to 10:00 EPT, such Directed 
Dispatch Order (DA) shall not be issued later than 09:00 EPT on the day 
which is two (2) Business Days prior to day "d"; 

the Directed Dispatch Order (DA) shall specify the Directed Dispatch 
Hours for up to two (2) Directed Dispatch Interval(s) for the day hy 
specifying the Directed Start-Up Hour and the Directed Shut-Down Hour 
lor each Directed Dispatch Interval; each Directed Dispatch Interval shall 
constitute a consecutive run time that rna)' continue into the next calendar 
day; for greater certainty~ all hours in the day that arc not Directed 
Dispatch Hours as specified in the Directed Dispatch Order (DA) shall be 
subject to the Deemed Dispatch Option; 

a provisional Directed Dispatch Order (LT) may be issued hy the Buyer 
(or the Dispatcher, if one has been appointed) in respect of one or n1ore 
calendar months of the Term provided tl:mt it shall not be issued later than 
09:00 EPT on the day which is five (5) Business Days before the first day 
of the first calendar month covered by such order; 

a provisional Directed Dispatch Order (LT) shall specify the Directed 
Dispatch Hours for up to two (2) Directed Dispatch lnterval(s) in each day 
of each applicable month by specifying tbe DirecterrStilrt-Up }lour and 
the Directed Shut-Down Hour for each Directed Dispatch Interval on a 
specific basis (e.g., 12:00 to 22:00 EST on Monday, the nth day of thc 
month) or on a generic basis (e.g. 07:00 to 20:00 EST on each Business 
Day of the month); each Directed Dispatch Interval shall constitute a 
consecutive run time that n1ay continue into the next calendar day; for 
greater certainty, all hours in a day that are not Directed Dispatch Hours as 
specified in the Directed Dispatch Order (LT) shall be subject to the 
Deemed Dispatch Opt ion; 
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(m) each Directed Dispatch Interval specified by a Directed Dispatch Order 
(DA) or Directed Dispatch Order (LT) shall constitute a consecutive run 
time of at least four (4) Directed Dispatch Hours; 

(n) if specifically requested by the Buyer in the provisional Directed Dispatch 
Order (LT), the Supplier shall secure a long-term non-binding price quote 
(in Dollars per MMBTU) for the supply of Gas required to cover the 
specified Directed Dispatch Hours and Directed Start-Ups, based on the 
Contract Heat Rate and Start-Up Costs set out in Exhibit B, for each 
month covered by the provisional Directed Dispatch Order (L T) and 
advise the Buyer of such price quote withir. two (2) Business Days of the 
receipt of the provisional Directed Dispatch Order (LT) from the Buyer; if 
the Buyer does not specifically request a long-term non-binding price 
quote in the provisional Directed Dispatch Order (L T), the Supplier shall 
purchase gas at its. discretion in order to comply with the Directed 
Dispatch Order (LT) and the Buyer shall compensate the Supplier for such 
gas purchased based on the Gas Price (DA) and in such event, paragraphs 
( o) and (p) shall not apply; 

( o) upon receipt of the price quote set forth in petragraph (n), the Buyer shall 
within one (1) Business Day of receipt of the price quote from the 
Supplier either: 

(i) confinn its acceptance of the price quote and thereby approve the 
Directed Dispatch Order (LT) on the condition that the Gas Price 
(LT) applicable for snch Directed Dispatch Order (LT) shall not 
exceed such price quote by more than an amount to be agreed upon 
by the Parties at snch time; or 

(ii) withdraw the provisional Directed Dispatch Order (LT), in which 
case the Buyer may issue a new or revised provisional Directed 
Dispatch Order (LT) in accordance with paragraph (k); 

(p) as soon as reasonably practicable, but no later than two (2) Business Days 
of the confirmation from the Buyer under paragraph ( o )(i), the Supplier 
shall conJinn to the Buyer that: 

(i) it has secured the required physical or financial gas supply 
arrm1gement based on the gas price limit established under 
paragraph (o)(i), in which case the Gas Price (LT) applicable lor 
such Directed Dispatch Order (LT) shall be equal to the Jong-tenn 
price so determined; for purposes of this paragraph, the Supplier 
may, but is not obligated to, secure the required physical or 
financial gas supply arrangements by electing to supply Gas fTom 
its gas portfolio, and the Gas Price (LT) applicable for such 
Directed Dispatch Order (LT) shall in such case be equal to the 
price quote set forth in paragraph (n); or 
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( ii) the required physical or financial gas supply arra.ngernent is not 
available based on the gas price limit established under paraE;Taph 
(o)(i), in which case the Buyer may issue a new or revised 
provisional Directed Dispatch Order (LT) in accordance with 
paragraph (k); 

( q) the Buyer (or the Dispatcher, if one has been appointed) may issue a 
Cancelled Directed Dispatch Order in respect of any Directed Dispatch 
Interval which is the subject of a Directed Dispatch Order (LT) cancelling 
the Directed Dispatch Order for such day, provided that the Cancelled 
Directed Dispatch Order shall not be issued later than 09:00 EPT on the 
prior day '"d-1"; 

(r) any hour that is the subject of a Cancelled Directed Dispatch Order shall 
be subject to the Deemed Dispatch Option, unless the Buyer issues a 
Directed Dispatch Order (DA) in respect of such hour;,; accordance with 
paragraph (i); 

(s) a Cancelled Directed Dispatch Order shall cover periods equal to 
increments of one or more Directed Dispatch lntcrvals; 

(t) a Cancelled Directed Dispatch Order shall also reqnirc the Supplier to sell, 
using Commercially Reasonable EfJorts, the applicable Gas Cancellation 
Volume of Gas that the Buyer had requested be purchased on a forward 
basis under the Directed Dispatch Order (LT), provided that the Supplier 
may, but is not required, to sell such Gas if: (i) the Supplier would have 
provided such Gas from its gas portfolio, or (ii) the Supplier will transfer 
such Gas into the Supplier's po"rtfoiio~ as long as the Supplier, in either 
case, is willing to have a "'deemed sale" at a target prjce nmtually agreed 
by the Parties; 

(u) the m11ount of capacity i:mputed to be delivered in respect of any Directed 
Dispcrtch Hour under any Directed Dispatch Order shaii always he equal to 
the Adjusted Contract Capacity; 

the Buyer (or the Dispatcher, if one has been appointed) makes no 
guanmtee or assurance to the Supplier as to whether, how oilen, or how 
long the Buyer (or the Dispatcher, if one has been appointed) will issue 
Directed Dispatch Orders to the Supplier during the Term; and 

for purposes of calculating the Monthly Payment, Directed D.ispatcb 
Hours shall include all Outage Hours and ail Force Majeure Outage I-I ours 
occurring during Directed Dispatch Intervals. 



EXHIBITH 
FORM OF DIRECTED DISPATCH ORDER 

The Parties agree that the form of order shall be agreed upon no later than six ( 6) months prior to 
the Term Commencement Date in accordance with the protocol set out in Exhibit G. 

-- 1 --



EXHIBIT I 
FORM O.F I<'ORCE MAJEURE NOTICE 

Ontario Power Authority 

12:0 Add;>ide Street We5t 
Suit.:; 1600 
T orontn, Ontilrio M:>H 1T1 
T 416·%7-7474 
F 416-%7·10H7 
www.powerauthorit'{.atl.G 

contraci.management@powefilulhortty.on.ca 

OP ACM-Form·002(20!JS-1 0) 
------·----·-· ----------------------- ------

SUBMIT BY .EMAIL TO 
contracLmanagement@ powerauihority .on.ca 

Pursuant to Secilon [No.j of the Agreement, the Supplier is hereby submitting this Force Majeure Notice to ihe Buyt)L 

0 This is a new Force Majeure event, start date: 

[] This is an update to existing Force Majeure No.: 

0 This is a terminallon notice, terrr1ination date: 

--------·---

0ACTS OF GOD I EXTF!EME WEI\ THEn 
0 U\BOUR DISPUTES 

00THER (SPECIFYi: 



Ontario Power Authority 
- 2-



EXH[BIT.J 
CALCULATION .DF CSP AND RSP 

'This Exhibit J sets out the calculation of the Contingent Support Payment and the Revenue 
Sharing Payment, as applicable, for a given Settlement Month "m" in Contract Year ')/',which 
is a four staQe calculation which involves: 

~ , 

STAGE 
Ill 

STAGE 
IV 

DETII:RMJNATION OF 
MONTHLY FIXED 
PAYMENT; 

DETERMINATION OF nut 
VARIABLE COST; 

DETERMINATION OF THE 

DETERMINA T!ON OF 
CONTINGENT Stll'PORT 
PAYMENT AND Tl-IE 
SHARING PAYMENT. 

Except as expressly set forth below, ail references to Sections are to Sections ofthe Agreement. 
I,O STAGE l: DETERMINATION OF TOTAL MONTHLY FlXED CAPACITY 

PAYMENT 
j, J The Total .Monthlv Fixed Capacity Payment is calculated 

= (CRFm x FMCRFm x NRRy x AACC) 

is the Total Fixed Capacity Payment tbe Contract _Facility 
(in $ tor the month), 

is the Capacity Reduction Factor for Settlement Month "m" as 
in Section 15.6, and expressed as a fraction. The Capacity Reduction 
Factor shall be 1.0 unlcss and to the extent the circumstances set out in 
Sections 15.6(d) and (e) apply. lf the Capacity Reduction Factor 
changes during the Settlement Month, then CRF will be calcuhted as a 
weighted average based on the nmnber of days of the Settlement Month 

k. ___ .. ____ .. durmg which the ditTerent values of CRF apply. 

I 

NRR1 Irs rbe Net Revenue Requirement For the first 
Contract Year, the Net Revenue Requirement shall be equal to the 
arnormt set out in Exhibit B. For the second and each succeeding 

I Contract Year, a portion of the Net Revenue Requirement shall be 
I adjusted on the first clay of such Contract Year to the percentage 

L-... -----~-"---" increase_or.~ecr.'CC!S.C (if any)_between_ the CP!_ effective as ()f the first. 
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day of such Contract Year compared with the CPI effective as of the 
Tenn Commencement Date, and shall be calculated as follows: 

NRRy = CNRRB x NRRIF x CP!y/CP!s) + (NRRn x (1-NRRIF)) 

NRRn is the Net Revenue Requirement (in $/MW-month) as set out in Exhibit 
B. 

NRRIF is fhe Net Revenue Requirement indexing Factor set out in Exhibit B, 
and expressed as a decimal figure between 0.00 and 0.20. 

CPly is the CPl applicable to the calendar month during which the first day of 
Contract Year "y" occurs. 

CPlB is the CPI applicable to the calendar month during which the Term 
Commencement Date occurs. 

AACC is the Annual Average Contract Capacity (in MW), which shall be the 
simple average of the Summer Contract Capacity and the Winter 
Contract Capacity. 

FMCRFm is the Force Majeure Capacity Reduction Factor for the Settlement 
Month which shall be equal to 1.0 if there are no Outages affecting a 
Imputed Production Hour resulting from an event of Force Majeure, 
otherwise it shall be calculated as follows: 

FMO!l=ffr!OHm 

IFMOCFMOfl 
FMCRF,"' 1- FMOlfeeJ _____ 

ACC'" xiPH'" 

ACCm is the Adjusted Contract Capacity (in MW) for the Settlement Monfh 
"m", and is calculated as follows: 

ACCm = CCm x CRl'm 

CCm is the Contract Capacity (in MW) in Settlement Month "m", which shall 
be the Summer Contract Capacity or the Winter Contract Capacity, as 
applicable .. 

IPH is an imputed Production Hour, which is an hour in Settlement Month 
"ni' that is contained within an Imputed Production Interval which 
occmTed, in whole or in part, in Settlement Month "m". 

IPHm is the total number of Imputed Production Hours in Settlement Month 
"' " m. 

FMOCrMO!! is the Force Majeure Outage Capacity in any Force Majeure Outage 
Hour, which is calculated as follows: 

FMOCrMoH = ACCm ~ FMACrMon 
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is the Force Available Capacity (in MW), is the capacity 
available for dispatch from the Contract Facility as reported by the 
Supplier to the IESO in respect of a Force Majeure Outage Hour. 

1-c:::c~=-------· 
FMOH is a Force Majeure Outage Honr, which is an honr within any Imputed 

Production Interval in Settlemf'nl Month "m" for which the Supplier bas 
notified the IESO and the Buyer, as applicable, of an Outage caused by 
an event ofF orce Majeure. For greater certainty, any FMOH is by 
definition also an IPH; however, Outages must continue to be reported 
to the IESO and the Buyer for all Outage Honrs. 

is the total number of Force Majeure Outage Hours in Month 
,, " m. 

2.0 STAGE II: DETERMINATJON OF VARIABLE ENERGY COST 
2.1 Calculation of Variable Energy Cost 

The calculation ofthe Variable Energy Cost for each hour "h" during Settlement Month 
"'m" is as JO.Ilows: 

. 

VEC, ~ (GJ\ x CHR) + O&M, 
.·· 

where: 

VEC~; is the Variable Energy Cost for hour "h" (in $/MWh). 

Gf\ is the Gas Price for hour "h" (in $/MMBTU) and shall be determined 
as follows: 

(i) for Directed Dispatch Hours that are subject to a Directed 
Dispatch Order (LT) and are not subject lo a Cancelled Directed 
Dispatch Order, the Gas Price (in $/M"1V!BTlJ) lS the Gas Price (LT) 
applicable for the clay as agreed upon by the Parties pursuant to 
paragraphs 3(o)(i) and (p)(i) of Exhibit otherwise tl1e Gas Price is 
the Gas Price (DA) Jbr the clay, as applicable; and 

(ii) for all other hours, the Gas Price is the Gas Price (DA) lor the 
day. 

The Gas Price (DA) shall be converted trom US dollars to Dollars 
using the applicable conversion rate set out in Section LL 

-·---- ·----------·--· 
CHR IS the Contract Heat Rate (in MMBTU/MWh), which shall be the 

Smnmer Contract Heat Rate or the Winter Contract Heat Rate, as 
app !icab !c. 

-·-----~-·--------r.--- . . --·----------
O&My is the O&M Cost set out in Exhibit B, as adjusted lor indexation lo 

the CPI as described in Section 2.2 of this Exhibit J (in $/MWh). 

2.2 Indexation of O&M Cost 
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For the first Contract Year, the O&M Cost shall be equal to the amount set out in Exhibit 
B. For the second and each succeeding Contract Y car, the O&M Cost shall be adjusted 
on the first day of such Contract Year to the percentage increase or decrease (if any) 
between the CPI applicable to the calendar month during which the first day of such 
Contract Year occurs and the CPI applicable to the calendar month during which the first 
day of the immediately prior Contract Year occurs and shall be calculated as follows: 

O&M, ~ O&M,.1 x CPI1 

CPI,.1 

where: 

O&M, is the O&M Cost (in $/MWh) for Contract Year 'Y'. For the ftrst 
Contract Year, the O&M Cost shall be equal to the amount set out in 
Exhibit B. 

O&M,.t LS tbe O&M Cost (in $/MWh) for the Contract Year immediately 
preceding Contract year')/'. 

CPI,. is the CPI applicable to the calendar month dming which the first day 
of Contract Year "y" occurs. 

CPI,.J is the CPI applicable to the calendar month during which the first day 
of the Contract Year immediately preced.ing Contract Year')"' occurs. 

2.3 CalculatiOn ()(Srari-Up Costs 
The calculation of the Start-Up Costs for each day "cf' during Settlement Month "m" is 
calculated as fo 11ows: 

SUC,1 ~Start-Up Costs (in MMBTU/start-up) x GP" 

where: 

Start-Lip Costs are the Start-Up Costs (in MMBTU/start-up) as set out in Exhibit B. 

GPct is the Gas Price applicable for day "d' (in $/MMBTU) and shall be 
determined as fo !lows: 

( i) for days that are subject to a Directed Dispatch Order (LT) and are 
not subject to a Cancelled Directed Dispatch Order, the Gas Price (in 
$/MMBTU) is the Gas Price (L T) applicable !or the clay as agreed 
upon by the Parties pursuant to paragraphs 3(o)(i) and (p)(i) of Exhibit 
G, otherwise the Gas Price lS the Gas Price (DA) for the day, as 
applicable; and 

(ii) lor all other days, the Gas Price is the Gas Price (DA) for the day. 

The Gas Price (DA) shall be converted from US dollars to Dollars 
using the applicable conversion rate set out in Section l. 1. 

~ - " 3.0 S1 AGE Lll: DETbRM1NA110N OF lMPl.JTED PRODUCTION INTiceRV ALS, 
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IM1>UTED GROSS ENERGY MARKET REVENUE AND IJVlPUTED NET REVENUE 

Subject to the provisions below, the Ct:mtract Facility shall be deemed to operate, and 
hence, be imputed to produce Electricity at the Adjusted Contract Capacity ("ACC"), for 
all hours within all Imputed Production Intervals contained in whole or in part in any 
month. 

3.1 Imputed Production Intervals 

An "Imputed Production Interval" ("IPI") is either a Deemed Dispatch Intervrd or a 
Directed Dispatch IntervaL For purposes of this Exhibit J, a set of two or more 
contiguous Deemed Dispatch Intervals shall be treated as a single Imputed Production 
Interval and day "d" shall mean the twenty-Jour (24) hour period between the beginning 
ofthe hour ending 01:00 (EST) and the end of hour ending 24:00 (EST). In respect of 
cmy homs in an Imputed Production Interval, the Jollowing shall apply: 

(i) Any hour that is either a Deemed Dispatch Hour or a Directed Dispatch Hour wi!I 
be an Imputed Production Hour. 

(ii) Any Imputed Production Hour that is not immediately preceded by an Imputed 
Production Hour (including Imputed Production Hours in the previous day) will 
be considered an Imputed Start-Up Hom, and !SUd will equal the total of the 
Imputed Stcrrt-Up !-lours in day "d', subject to ISU" not being greater than the 
sum ofDecmSUd plus DirSUd. lfzero (0), one (1), two (2), or three (3) Imputed 
StartcUp Hours occur in a day, then !SUd= 0, 1, 2, or 3, respectively, subject to 
I SUd not being greater than the sum ofDeemSUci and DirSUd. 

3.1. L De_co_m_ed Di~patch Interval 

In respect of any hour which is not the subject of a Directed Dispatch Order or is 
the subject of a Cancelled Directed Dispatch Order, the J.ollowing shall <rpply: 

(i) A "Deemed Dispatch is a contiguous set of n Deemed Dispatch 
Hours for which the Contract Facility is deemed to have operated, which 
is nl1 hours between and including a Deemed Start-Up Hour and a Dec111ed 
Shut-Down Hour. For greater certainty, it is possible fi;r two or Inore 
Deemed Dispatch Intervals to be contiguous. A Deemed Dispatch Interval 
may consist of only one hour. For greater certainty, it is possible for a 
Deemed Start-Up Hour 'md a Deemed Shut-Down Hour to be the same 
hour. 

(ii) A "Deemed Hour" is the firs! hour of a Deemed Dispatch 
Interval, and is the J!rst hour, other than· a Directed Dispatch lei om, 
foilowing a Deemed Shut-Down Hour in which the Pre-Dispatch Price fbr 
that hour h, as published three hours prior to that hour, exceeds the 
applicnble Variable Energy Cost~ and the HOEP was greater than or equal 



- 6-

to the applicable Variable Energy Cost for the Contract Facility for that 
hour h or for the previous hour h-1. Notwithstanding the foregoing, the 
requirement that the Deemed Start-Up Hour follow a Deemed Shut-Down 
Hour shall not apply to the first Deemed Start-Up Hour in the Term. 

(iii) A "Deemed Start-Up" ("DecmSU") is deemed to have occurred at the 
time of the first Deemed Start-Up Hour in day "cf'. If one or more 
Deemed Start-Ups takes place in a day, then DeemSUd = 1; otherwise 
DeemSUd= 0. 

(iv) A "Deemed Shut-Down Hour" is the last hour in a Deemed Dispatch 
IntervaL and is the frrst hour within a Deemed Dispatch Interval in which, 

(a) HOEP was less than or equal to the applicable Variable Energy 
Cosi for the Contract Facility for that hour h, and for the previous 
hour h-1, or 

(b) the Pre-Dispatch Prices, as published in that hour h, for hours h+ 1, 
h+ 2 and h+ 3 arc all less than the applicable Variable Energy Cost 
for the Contract Facility, or 

(c) the following hour is a Directed Start-Up Hour. 

3. 1.2. Directed Dispatch Interval 

In respect of any hours which are the subject of a Directed Dispatch Order, in 
addition to the terrns set f(nth in Exhibit G, the following shall apply: 

(i) A "Directed Dispatch Interval" is a contiguous set of n Directed 
Dispatch Hours for which the Contract Facility is directed to operate, 
which is all hours between and inclnding a Directed Start-Up Hour and 
a Directed Shut-Down Hour as set out in a Directed Dispatch Order. 
For greater certainty, it is possible for a Directed Dispatch Interval and 
a Deemed Dispatch Interval to be contiguous. 

(ii) A "Directed Sta1·t-Up" ("DirSU") is deemed to have occurred at the 
time of the first Directed Start-llp Hour that starts in day "cf', resulting 
from a Directed Dispatch Order. If the Directed Dispatch Order 
specifies a second Directed Production Interval in day "cT', a second 
Directed Start-Up is deemed to have occurred at the time of the second 
Directed Start-Up Hour in day "d'. lf one Directed Start-Up lakes 
place in a day, then DirSUu = 1 and if two Directed Start-Ups take 
place in a day, then DirSUd = 2. 

3. 2 Calculation of Imputed Gross Energy Market Revenue 
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The Imputed Gross Energy Mnrket Revenne is calculated as follows: 

JP!l-"'!PI!,1 

1IGEl\1R-m.,, -- I IPrpfl x HOEPrm - ROCROH X OHOEPm --

where: 

IGFMRm 

1?17~-l ROJJ=l 

FMOJJ =PAJOJJ 

I ,, FMOCrMOH x HOEPrMOH 
FAfOIJ =l 

is the lmptue.u Gross Energy Market Revenue (in $) ii.1r Settlement 
Month "m". 

IPn'H ------------- -1-:-!S-. -th'""e---:l:-m_p_l_lt_e._d:----:P:-r-o-d'""u_c_t.J'"·o-n--c-.o-rr_e_s_p~;~di:J_l_g_t~--a-g-Iv-·cn Imputed 

Production Hour, which JS calculated as the Adjusted Contract 
Capacity for the Settlement Month, "m", (ACCw), calculated m 
accordance with Section 1.1 of this Exhibit J, multiplied by one 

L---------------\--:---c-------:-:c-----c---:---··c:-c---·--:-"C"C---,-·---~----:-------:c--l 
i IPH is an Imputed Production Hour, which is an hour in Settlement lvlcmrh 

OHOEPm 

"m" that is contained within an Imputed Production Interval which 
occurred, in whole or in part, in Settlement Month "m". For t;!ccc>u 

certainty, JPH shall include all ROI-l and FMOH. 

is the total number ofimputed Production Hours in Sctticment Month 

the 1-loudy Ontarjo t~ne.rgy Price corresponding to a given lrnputed 
Production Hour (expressed in $/MWb). 

is the Outage HOEP adjustment for Settlement Month "m'', determined 
as fo !lows: 

(a) if the difference hetween the weighted average HOEP for all I 
R_epor;ted Outage Hmrrs in month m and the vveightcd average relevanl 
Variable Energy Cost for all Reported Outage Hours m month m rs 
equal to or less than Max Incrementy, then OHOEPm ''' zero; and 

(b) if the difference between the weighted average HOEP for all 
Reported Outage Hours in month m and the weighted average relevant 

, Viiriable Energy Cost for all Reported Outage Hours m month m rs 
I greater than Max lncremcnty, then OHOEPm equals that calculated 

difference minus .l\1ax lncrerncnty. 

For the purposes of defennining Outage HOEP, where a weighted 
1 average is referred to, the \Veight f()r each hour sball be expressed by L _______________ rnultiplying ROC for such ~~ur mullipLie~-~~-~~~c-~_cmr ___________ _ 



ROC 

ROH 

Max lncrcrncnty 
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is the Reported Outage Capacity in any hour, which is calculated as 
follows: 

ROC = ACCm- ROACRon 

where ACCm the Adjusted Contract Capacity (in MW) in Settlement 
Month "m", calculated in accordance with the formula provided m 
Section 1.1 of this Exhibit J. 

is the ROC corresponding to a given Reported Outage Hour. 

is the Reported Outage Availability Capacity (in MW), which is the 
capacity available for dispatch from the Contract Facility as reported 
by the Supplier to the IESO in respect of a Reported Outage Hour. 

is a Reported Outage Hour, which is an hour within any Imputed 
Production Interval in Settlement Month "m" for which the Supplier 
has notified the IESO and the Buyer, as appropriate, of an Outage that 
is not the result of an event of Force Majeure. For greater certainty, 
fmy ROH is by definition also an IPH; however, Outages must 
continue to be reported to the IESO and the Buyer for all Outage 
Hours. 

is the total number of Reported Outage Hours in Settlement Month 
H n m. 

is equal to $75.00/MWh until December 31, 2007. From and after 

I 
January 1, 2008, and for each succeeding calendar year, Max 
Incrementy shall be adjusted on the first day of such calendar year to 
the percentage increase or decrease (if any) between the CPI effective 

I 

as of the ftrst day of such calendar year and the CPI effective as of the 
first clay ofthe immediately prior calendar year. 

~~~---------+7-~ 
FMOCcMoH is the Force Majeure Ontage Capacity in any Force Majeure Octtage 

FMOH 

FMOHm 

1-lotir, which is calculated as described in Section 1.1 of this Exhibit J. 

is a Force Majeure Outage Hour as defmecl in Section 1.1 of this 
Exhibit J. 

is the total number of Force Majeure Outage Hours in Settlement 
Month "m". 

----·-----------i~~~~~------~----~~~~~--~----~----~ 
HOEPFMOH is the HOEP corresponding to a given Force Majeure Outage Hour. 

3.3 Calculation oflmputed Net Revenue 

The Imputed Net Revenue is calculated as follows: 

~NRm-= lGEMRm- IVEC,n + RFCRPm + RFFCm __ +_N_IN_lU_{_m_--_G_C_A_"' __________ _.J 



- 9-

where: 
--

lNRm is the Imputed Net Revenue (in$) in Settlement Month "m". 

lGEMRu i~t~ lmpnted Gross Energy Market Revenue (in $) m Settlenwnt 
Mnnth" -, m. 

IVECm IS the Imputed Varjable Energy Cost (in $)in Settlement Month "nz ", 
which lS equal to the aggregate Variable Energy Cost for the total 
Imputed Production during the Settlement Month "1n") calcu1ated as I 
follows: 

(SUCJ xiSUd)+c:~?EC, xlP1rJJ )- l 
F~HOI-f""F/.4011<1 \ 

'LJMOC0 m, J 
(sucdxJsud)x Ff,.f()Jj ~~ l ----------- -

ACCmxlPHd 

IVECm= df'"' 
(F]JO!J"FMOJJ,, ) J,,,_J I VEC, X FMOCHIO!f -

FMO!f~ci 

RO!f-=ROJJ d \ 

I 
ROC,m, J 

(sued x 1sud )x RQlJec] 

I ACCmxJPHd 

l J 

daym ; the number of days in the Settlernent Ivionth "rr/'. 

JSU, is the number oflmputed Start-Ups for day "cf' calcl!laled according lO 

Section 3. l of this Exhibit J. 

sued are the Start-Up Costs (in S) for clay "a"' calculated according to 
Section 2.3 of this Exhibit J. 

VEC::h the Variable Energy Cost for hour "h1' (in $/MWh) ca lcuJated 
according to Section 2.1 of this Exhibit J. 

!PH 115 an Imputed Production Hour, which IS nn hour lJ1 day l.'tf' that lS 

frr!T;--------
contained ·within an Imputed Production Interval which occuned, lfl 

i 
whole or in part, in day I.Cd'. 

-----·-· -------------
is the total number oflmputcd Production Hours in day "d': __ ·--~··-_j 

L----~---·- - --·--·--
_________ , ________ 
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IP1, 11 !S the Imputed Production corresponding to a giVen Imputed 
Production Hour (in MWb), which !S calculated as the Adjusted 
Contract Capacity for the Settlement Month, "m" (ACCm), calculated 
in accordance with Section 1.1 of this Exhibit J, multiplied by one 
hour. 

FMOl-l !S a Force Majeure Outage Hour as defmed in Section 1.1 of this 
Exhibit J. 

FMOH, is the number of Force Majeure Outage Hours in day "d". 

FMOCFMOH is the Force Majeure Outage Capacity in any Force Majeure Outage 
Hour, which is calculated as described in Section 1.1 of this Exhibit J. 

ROI-l is a Reported Outage Hour as defined in Section 3.2 of this Exhibit J. 

r ROI-l, is the total number of Reported Outage Hours in day "cf'. 

ROC IS the Reported Outage Capacity in any hour, which lS calculated 
according to Section 3.2 ofthis Exhibit J. 

ROCRoH is the ROC corresponding to a given Reported Outage Hour. 
. 

RFCRPm lS: · 

(a) 100% of the net revenue (in $) arising from any Futnre Contract 
Related Products tbat are Capacity Products; and 

(b) 50% of the net revenue (in $) ansmg from all Future Contract 
Related Products other than Capacity Products; 

corresponding to Settlement Month "'tn", where net revenue JS 

calcnlated as the revenue received Ji·om the applicable Future Contract 
Related Products less any reasonable costs incurred by the Supplier to 
rece1ve such revenue. For greater certainty, such costs shall be 
determined on an actual cost basis without mark-up, as confirmed by 
the Buyer and Supplier, and which shall be subject to verification by 
the Buyer, from time to time. 

NTNRJZ, is the Negative Interval Net Revenue Recapture that is applicable to all 
those Imputed Production Intervals that are Deemed Dispatch Intervals 
only (provided that for purposes of calculating NINRR, (i) a set of two 
or more contiguous Deemed Dispatch intervals shall be treated as a 
single l mputed Production Interval, and (ii) any Deemed Dispatch 
Interval having a Deemed Shut-Down Hour that meet the conditions 
set out in Section 3.l.l(iv)(c) ofthis Exhibit J shall be excluded from 
the calculation of NINRR) in Settlement Month "m" where lVECrPI 
was grcaterthanJGEMRrPI, and is calculated as the cumulated sum of 
IVEC1pr less IGEMRH·r, where: 
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and 
JPH=IPilf 

IGI~MR!rl = ';[)P1rH xHOEP1rH 

is the applicable Variable Energy Cost for the Contract Facility for I 
those Imputed Production Hours during an Imputed , Production 
Interval where IVECm was greater than lGEMRrl-

me Costs, the Imputed Production Interval for which 
IVECrrr was greater thanlGEMRrr• has an Imputed Start-Up Hour that 
is the first Imputed Start-Up Hour of the day in which such Imputed 
Production Interval falls. 

the total number of Imputed Production Hours the Imputed 
Production Interval for which IVEC1rr was greater than IGEMR1p1. 

i~-;:-;-----------1-:--
is the Gas Cancellation Amount (in $) in Settlement Month "m", 
calculated as follows: 

doodav 

GCArn= ""i,GCPdxGCVd 
J,oj 

:·-G-c-i;,;--------------1 is the-Ga;;-CanZ~llati~n Price (in $/MMBTU) f~-~ any d~y:-·cr· that w-as. 

/ the subject of a Directed Dispatch Order (LT) and (i) which order was I 
I 

cancelled by a f'i!ll or partial Canceiled Directed Dispatch Order, or (ii) , 
during which day auy Directed Dispatch Hour is affcc!ed by an Ontage 
caused by an event of Force Majeure, and is calculated as follows: 

(a) In the event of a sale of the Gas Cancellation Volume of Gas that 
]s not a deemed sale pursuant to Section 3(r) of Exhibit G, then the Gas 
Cancellation Price is equal to the Gas Price (LT)0 minns the price (net 
of Gas Sale Transaction Costs) at which the Gas Cancellation Volume 
(GCVd), as calculated below, is sold by the Supplier using 
Commercially Reasonable Etlorts. 

(b) In the event of a sale of the Gas Cancellation Volume of Gas that 
I f is a deemed sale pursuant to Section 3(t) of Exhibit G, then the Gas 

I 
I C'Ooo ""' "'" 1'> >co w eq u" l lo Ga> Pclcc (ll )> m "'" > "" "' g cc pnce 

mutually agreed by the Part1es pursuant to Sect!On J(t) ofExhlb1t G. 

l For gn:::11er cenamty. GCP d may be a negative nu1nbcr 

I 
GCV-d -------------- is the c:,s C-;;;1ceUatio~ Volume -(in .MMBTU-) associated with the total 

Directed Dispatch Hours for any day "cf' that were the subject of a 

~------------·· Directed Dispatch Order (L T) and: _____________________ j 
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(i) where such order was cancelled by a full or partial Cancelled 
Directed Dispatch Order, the Gas Cancellation Volume shall be an 
amount equivalent to (A) the applicable Contract Heat Rate multiplied 
by the applicable Adjusted Contract Capacity in the Settlement Month, 
H n m, and multiplied by such total number of cancelled Directed 
Dispatch Hours, plus (B) the Start-Up Costs (in MMBTU per start-up) 
set out in Exhibit B multiplied by the applicable number of DirSUd 
cancelled as a result of the Cancelled Directed Dispatch Order; or 

(ii) where during such day any Directed Di,'Patch Hour is affected by 
an Outage caused by an event of Force Majeure, the Gas Cancellation 
Volume shall be an amount equivalent to (A) the applicable Coi1tract 
Heat Rate multiplied by the weighted average FMOCFMOII over all 
FMOH in day "d" and multiplied by FMOHd, plus (B) the Start-Up 
Costs (in MMBTU per start-up) set out in Exhibit B multiplied by the 
applicable number of DirSUd cancelled as a result of the Outage 
eaused by the event of Force Majeure. 

GSTC is the Gas Sale Transaction Costs (in $/MMBTU) which represents 
those transaction costs incurred by the Supplier in a sale of the Gas 
Cancellation Volume that i~ not a deemed sale pursuant to Section 3(t) 
of Exhibit G. The Supplier shal~ upon the Buyer's request, provide 
reasonable evidence of the GSTC for audit and verification by the 
Buyer from time to time. 

clay, is the total number of clays in Settlement Month "m" which were the 
subject of a Directed Dispatch Order (LT) and (i) which order was 
cancelled for such days by a full or partial Cancelled Directed 
Dispatch Order, or (ii) were affected by an Outage caused by an event 
of Force Majeure. 

RFFCm is any revenue to the Supplier in the Settlement Month "m" arising 
from the sale, disposition, or encumbrance of the Supplier's interest in 
the Further Credits as set out in Section 2.12( d)(v) of the Agreement. 

0 4.0 STAGE IV: DETERMINATION OF CONTINGENT SUPPORT PAYMENT AND 
REVENUE SHARING PAYMENT 

4.1 The Contingent Support Payment and Revenue Sharing Payment for a Settlement 
Mqnth are calculated as follows.· 

lfTMFCP m < INRm, then: RSP m = lNRm- TMFCP m and CSP m = 0. 

lfTMFCP m = INRn, then: RSP m = 0 and CSP m = 0. 

where: L 
----~·--~--
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rcr·i\;i;;;::;;:;---------r;:is::-. -;thr:::. e::-;T:;:::-;oti;J Monthly Fixed CRpacity Payment (in $) for Settlemeirtl 
Month "m". I 

INlz;;;-------_----ps the rn;r;;ted Net Revenue (in$) in Settlement Month "m". ------1 
m is the Contingent Support. Payment (in $), if any, for Settlement Month I 

"m". ) 

I RSP;;;----- I is the Revenue Sharing Payment (in$), if any, for Settlement Month) 
. . "m". ) 

I ________] 



· EXHIBITK 
ARBITRATION PROCEDURES APPLICABLE TO SECTIONS 1.6 TO 1.10 

The following rules and procedures (the "Rules") shall govern, exclusively, any matter or 
matters to be arbitrated between the Parties under Sections 1.6 to 1.10 inclusive and Section 2.12 
of this As'feement. 

1. Commencement of Arbitration - If the Parties and, at the Buyer's option, all Other 
Suppliers required by the Buyer to participate, have been unable to reach agreement as 
contemplated in Sections 1.6 to 1.10 inclusive and Section 2.12 of this· Agreement, as 
applicable, then the Buyer shall commence arbitration by delivering a written notice (the 
"Request") to the Supplier and such Other Suppliers required by the Buyer to pa_rticipate 
(collectively the "Suppliers"). If the Buyer has not already done so, the Buyer shall 
then deliver to the Suppliers the names of such Other Suppliers. Within twenty (20) days 
of the delivery of the Request, the Buyer shall deliver to the Suppliers a written notice 
nominating an arbitrator who shaH be familiar with conuuercial law matters and has no 
fmancial or personal interest in the business affairs of any of the parties. Within twenty 
(20) days of the receipt of the Buyer's notice nominating its arbitrator, the Suppliers shall 
by written notice to the Buyer nominate an arbitrator who shall be familiar with 
commercial law matters and has no financial or personal interest in the business aiTairs of 
any of the parties. The two (2) arbitrators nominated shall then select a chair person of 
the arbitration panel (the "Arbitration Panel") who shall be a former judge of a Superior 
Court or appellate court in Canada. 

2. Application to Court - If the Suppliers are unable to agree on the nomination of an 
arbitrator within twenty (20) days of the receipt of the Buyer's notice nominating its 
arbitrator, any ofthe Suppliers or the Buyer may apply to a judge ofthe Superior Court of 
Justice of Ontario to appoint the arbitrator. If the two (2) arbitrators are unable to agree 
on a chair person within thirty (30) days of the nomination or appointment of the 
Supplier's arbitrator, any of the Suppliers or the Buyer may apply to a judge of the 
Superior Court of Justice of Ontario to appoint the chair person. 

3. General- The Arbitration Panel, once appointed, shall proceed immediately to determine 
the Replacement Price and/or the Replacement Provision, as the case may be, in 
accordance with the Ontario Arbitration Act, 1991 and, where applicable, the Ontario 
lntemational Commercial A.rbitration Act, it being the intention of the Buyer and the 
Supplier that there be, to the extent possible, one arbitration proceeding and hearing to 
detem1ine the Replacement Price and/or the Replacement Provision_ Unless otherwise 
agreed by the Parties, the Arbitration Pcmel shall determine the conduct of the arbitral 
proceedings, including the exchange of statements of claim 'md defence, the need for 
documentary and oral discovery and whether to hold oral hearings with a presentation of 
evidence or oral argument so that the award may be made within the time period set out 
below. Each of the Suppliers shall have a right to participate in the arbitration 
proceeclii1g. 
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- The Parties agree that should the Arbitration Panel determine that the 
Replacement Price and/or tbe Replacement Provision needs to be determined through 
more than one (1) arbitration proceeding, then the Parties agree that the Arbitration Panel 
shall determine whether the arbitration proceedings shall be consolidated, conducted 
simultaneously or consecutively or whether any of the arbitration proceedings should be 
stayeduntil any of the others are completed. 

5. Award - The award of the Arbitmtion Panel, which shall include the Replacement Price 
and/or Replacement Provision, shall be made within six months after the appointment of 
the Arbitration Panel, subject to any extended date to be agreed by the Parties or any 
reasonable delay due. to unforeseen circun1stances. 

6. - The Parties shall pay their own costs of participating in the arbitration 
proceedings. 

7. Fees - Each of the arbitrators on the Arbitration Panel shall be paid their normal 
professional .fees for their ti1ne and attendances, wblcb fees together with any hearing 
room fees, shall be paid by the Buyer. 

8. of Time - In the computation of tin1e under these Ru1es or an order or 
direction given by the Arbitration Panel, except where a contrary intention appeaTS, or the 
parties other-wise agree: 

(a) where there is a reference to a nun1ber of days between two events, those clays 
shall be counted by excluding tbe day on which the first event happens and 
including the day on which the second event happens, even if they are described 
as dear days or the words '"at le3st" are used; 

(b) statutory holidays shall not be counted; 

(c) where the time fi)r doing any act or any order or direction given by lhe 
Arbitration Panel expires on a day which is not a Business Day, the act may be 
done on the next day Lbat is a Business D:iy; and 

(d) service of a document or notice or any order or direction given by the 
Arbitration Panel made after 4:00 p.m. (Toronto time), or at any time on a day 
\:vhich is not a business day, shall be deemeci to have been made on the next 
business day. 

9. of Arbitration -The arbitration, including the rendering of the avvard~ shall take 
place in Toronto, Ontario, v.rhich shall be ihe seat of the proceedings. The language to be 
used in the arbitral ion shall be Eng !ish. 



EXHIBITL 
FORM OF BUYER GUARANTEE TO SUPPORT DIRECTED D~SPATCH (LT) 

TillS GUARANTEE dated and effective as of the [Term Commencement Date] by the 
Ontario Power Authority (the "Guarantor") to and in favour of l•J [insert legal fonn of the 
gas supplier and jurisdiction of organization] (the "Connterparty"). Capitalized words and 
phrases used in this Guarantee shall have the meanings given to them in the Clean Energy 
Supply Contract dated as of the day of , 2008 between 
--::::------:-:--:-:' a corporation incorporated under the laws of , and the 
Guarantor (the "Agreement") on the date hereof unless otherwise defmed herein or unless 
otherwise indicated by the context oftheir use. 

IN CONSIDERATION of: (i) agreements between the Counterparty and [•] or its pennitted 
assigns under the Agreement (the "Debtor") and (ii) the Connterparty agreeing that it may grant 
credit to the Debtor (being transactions which the Guarantor will benefit from, directly or 
indirectly), the Guarantor agrees as follows: 

1. Obligations 

The Guarantor irrevocably and unconditionally guarantees to the Counterparty, its successors 
and penuitted assigns the due and punctual payment of all present and futnre amormts payable 
(inclnding damages, ifany, arising from a failnre to perfom1) by the Debtor to the Connterparty 
under or pursuant to one or more gas purchase transactions (including physical and financial 
tmnsactions) entered into by the Debtor with the Counterparty which relate to the Gas required 
by the Debtor to comply with a Directed Dispatch Order (LT) (a "DDO") issued by the 
Guarantor in accordcmce with Exhibit G of the Agreement (collectively, the "Obligations"). For 
certainty, and without limiting the. generality of the foregoing, upon receipt by the Counterparty 
of a copy of a DDO delivered by the Guarantor pursnant to Section 8 hereof, all gas purchase 
obligations of the Debtor which relate to such DDO shall be deemed to be Obligations 
guaranteed hereunder. In addition, the Guarantor agrees to pay the Counterparty, upon demand, 
all out-ol:pocket costs and expenses (inclnding, without limitation, reasonable legal fees on a 
solicitor/client basis) that the Connterparty incurs in connection with enforcing any of its rights 
under and collecting upon this Guarantee, to the extent that the Guarantor has received written 
notice of the claim for any satisfaction of the Obligations before any such out-ol:pocket costs 
and expenses for which the Guarantor is to be responsible are incurred by the Counterparty. 

2. Nature of Guarantee 

The liability of the Guarantor in respect of the Obligations shall be absolute and unconditional 
irrespective of any change in the name, ownership, objects, capita~ constating documents or by
laws of the Debtor or any mnalgamation, sale, merger or re-organization of the Debtor or, if a 
partnership, in the linn (in which case this Guarantee shall apply to the corporation or 
partnership, as the case may be, resulting or continuing therefrom). This Guarantee is a 
guarantee of payment and not of collection. 



- 2-

3. as Debtor 

This Guarantee shall apply in respect of all Obligations despite (i) any incapacity, disability, or 
lack_ or limitation of status) authorization or power of the Debtor or any ofits directors~ officers 
or agents; (ii) the Debtor not being a legal entity; (iii) the bankruptcy, insolvency, dissolution or 
liquidation of the Debtor; and (iv) any lack of a written contract or of execution of documents by 
the Debtor if the Debtor has agreed in writing with the Counterparty to be bound by transactions 
without such writing or execution. Any such Obligations which may not be recoverable from the 
Guarantor as guarantor shall be recoverable from the Guarantor as principal debtor upon demand 
and with interest, calculated and payable as provided in this Guarantee. 

This is a continuing gnarantee and shall apply to and secure payment of all Obligations cmcl any 
ultimate unpaid balance thereof. Notwithstanding anything in this Guarantee to the contrary, this 
Guarantee shall continue to be effective or shall be reinstated (as the case may be) in respect of a 
parlicnlar Obligation if at auy time (before or ailer termination of this Guamntee) any payment in 
connection with that Obligation is rescinded or must otherwise be restored or returned by the 
Counterparly npou the insolvency, banhuptcy or reorgar1ization of the Debtor or for any other 
reason whatsoever, all as though such payment had not been made. 

5. Term 

This Guarantee will reJnain in full force and effect until the end of the "Term" (as defined in the 
Agree1nent) ('-"Expiry") or until it is tcrn:tinated with regard to future transactions by the 
Guarantor giving Notice of termination to the Counterparty (a "Termination Notice"). If the 
G-uarantor delivers a Termination Notice to the Counterparty, th.is Guarantee shall be terminated, 
subject to any prior expiry as set out above, effective as at the later of (i) the effective elate of 
such termination as specified in the Termination Notice; and (ii) the sixtieth (60th) day foliowing 
actual receipt of the Termination Notice by the Counterparty. Neither Expiry nor delivery of a 
Tern1ination N'otice shall affect the Guarantor's liability relating to Obligations arising iTom 
transactions entered into on or prior to the effective date of the Expiry or Tern1ination Notice, 
and this Guarantee shall remain in effect with respect to such Obligations. 

6. 

The Guarantor's liability under this Guarantee will nol be affected by the existence, vallC!lty_ 
enforcca.bi1ity, perfection or extent of any coLlateral or security fOr the Obligations. The 
Counterparty shall not be obligated to file any claim relating to the Obligations if the Debtor 
becomes subject to a bankruptcy, reorganization or siin.ilar proceeding and the failure of 
Countcrparty to do so shall not atlect the Guarantor's obligations under this Guarantee. The 
Counterparty shaH not be bound to file suit or seek or exha.ust its recourse against the Debtor or 
any other person or to realize on any security it may hold in respect of the Obligations before 
being enlilled to payment under this Guarantee. The Guarantor renounces all benefits of 
discussion and division. 
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7. Dealings by Counterparty 

The Counterparty may, without giving Notice to or obtaining the consent of the Guarantor, enter 
into agreements and transactions with the Debtor, amend or modify agreements with the Debtor, 
settle or compromise any ofthe Obligations, grant exten~ions oftime and other indulgences, take 
and give up securities, accept compositions, grant releases and discharges, whether full, partial, 
conditional or otherwise, perfect or fail to perfect any securities, release any undertaking, 
properly or assets charged by any securities to third parties and otherwise deal or fail to deal with 
the Debtor and others (including, without limitation, any other guarantors) and securities, hold 
moneys recei~ed from the Debtor and others or from any securities unappropriated, apply such 
moneys against part of the Obligations and change any such application in whole or in part from 
time to time, all as the Connterparty may see fit, without prejudice to or in any way discharging 
or diminishing the liability of the Guarantor. No loss of any securities received by the 
Counterpart)' from the Debtor or any other persons shall in any way discharge or diminish the 
liability of the Guarantor, unless occasioned through the fault of the Counterparty. 

8. Delivery of Copies of Directed Dispatch Orders 

The Guarantor shall deliver, or cause to be delivered, to the Countcrparty, a copy of each DDO 
issued by the Buyer to the Debtor in accordance with Exhibit G of the Agreement. 

9. Payment 

If the Debtor fails to pay any Obligation when due, the Guarantor will pay that Obligations 
directly to the Counterparty promptly npon the Counterparty' s demand in accordance with this 
Guarantee. The liability of the Guarantor shall be payable within five (5) Business Days 
following written demand delivered to the Guarantor's address set forth in this Guarantee or at 
such other address as the Guarantor may from time to time designate by Notice to the 
Counlerparty. The liability of the Guarantor shall bear interest from the date five (5) Business 
Days following Guarantor's receipt of such demand to the date of payment (and both be tore and 
after any judgement) at the lesser of (i) the rate equal to the h1terest Rate plus two percent (2%) 
per annum; and (ii) the maximum legal rate per annum. 

10. Waivers 

The Guarantor waives notice of acceptance ofthis Guarantee and waives diligence, presentment, 
protest, notice of protest, acceleration or dishonour and all demands whatsoever other than the 
demand described in the preceding section of this Guarantee. Any failure of the Counterparty to 
exercise, and any delay by the Counterparty (other than a delay that gives rise to a defence under 
an applicable statute of limitation) in exercising, any right, remedy or power under this 
Guarantee shall ·not operate as a waiver of such right, remedy or power. Any single or partial 
exercise by the Counterparty of any right, remedy or power under this Guarantee shall not 
preclude any other or future exercise of any right, remedy or power. 
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11. M2txirrm1n Liability 

Notwithstanding any other provision of this Guarat1tee, the Guarantor's aggregate liability under 
this Guarantee is limited to [lllljlV!illion Canadian Dollars($ fill!]) [insert as per paragraph 3(e) 
of Exhibit · provided that this Guarantee shall cover and the Guarantor shall pay, in addition, 
(i) interest (at the rate set forll:t iu Section 9 a hove) after demand by the Colli"lterparty under tbis 
Guarantee until payment by the Guarantor and (ii) the enforcement costs and expenses 
(including, without limitation, legal fees on a solicitor/client basis) to which the Counterparty is 
en tit led under this Guarantee. 

to the extent that the tile Debtor and the Counterparty 
expressly that the Debtor shall have fo:r damages other than direct, actual 
dm:m<1;es, THE LL'\BIUTY OF' THE GUARANTOR SHALL BE LLMITED TO DIRECT, 
ACTUAL DA_MAGES SUH<'ERED OR INCURRED BY THE COUNTERPART¥ IN 
RELATION ONLY TO THE OBLIGATIONS AND THE GUARANTOR SHALL NOT 
BE LIABLE FOR CONSEQUENTL"-L, PUNITIVE OR EXEMPI"ARY DAMAGES IN 
TORT, CONTR/1.Cf OR OTHEHWISI~, INCLUDING DAMAGES FOR LOST 
PROFITS. 

12. 

Until the Obligations have been fully paid and discharged, the Guarantor shall not bave any right 
to be subrogated to any rights of the Counterparty against the Debtor. Upon the Guarantor 
having fully and unconditionally paid and discharged its obEgatjons under this Guarantee~ the 
Guarantor shall be subrogated to the rights of the Counterparty against the Debtor. 

Ail an1ounts payable by the Cim1rantor shall be paid without any deduction or withholding 
\vhatsoevcr fbr an1ounts payable lo third _parties (other than the Debtor), whether for duties~ 
levies or taxes irnposed; levied or assessed by any authority 'or any other matter whatsoever) 
unless and to tbe extent that thc Guarantor shall be prohibited by law from doing so, in which 
event the Guarantor shall (i) forthwith pay to the Counterparty an additional amount so that the 
amount received by the Countetvarty will equal the full amount of the Obligations; and (ii) pay 
to the relevant authorities the full arnount of the deduction or withhokhng (including any 
deduction or withholding on any additional amounts payable pursuant to this sentence). The 
Guarantor has the right to set-off any amounts due by the Counterparty to the Debtor under any 
of the agreernents relating to the Obligations against any payment dlle tmder this Guarantee. 

14. Reservation of Defences 

TTtc Guarantor hereby waives all suretyship of every kind and all payments required 
hereunder shall be made in accordance will! the terms hereof, provided that the GLmrantor shall 
have !be benefit of and the right to assert any defences against lhc claims of the Counterparty 
\Vhicb are available to the Debtor and which vvould have been available to the Guarantor if it 
\Vere in the contractual position of the, Debtor under the agrecrnents relating to the Obligations, 
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other than defences (i) arising from the bankruptcy of the Debtor; (ii) expressly waived in this 
Guarantee; (iii) arising from the lack of due authorization, execution or delivery by the Debtor of 
any agreement(s) creating or giving rise to the Obligations; and (iv) previously asserted by the 
Debtor, to the extent that the claim of the Counterparty against which any defence was asserted 
by the Debtor bas bee.n successfully and finally resolved in favour oftbe Counterparty by a court 
of competent jurisdiction and last resort. 

15. Representations and Warranties 

The Guarantor hereby represents and warrants that (i) it is duly organized, validly existing and in 
good standing under the laws of the jurisdiction of its formation; (ii) the execution, delivery and 
performance of this Guarantee are within the Guarantor's powers, have been duly authorized by 
all necessary action and do not violate the Guarantor's charter or by-laws or any law, order or 
contractual restriction binding on the Guarantor; (iii) any governmental and other consents 
reqnired with respect to the execution, delivery and performance of this Guarantee by the 
Guarantor have been obtained and are in full force and effect and all conditions of any such 
consents have been complied with; (iv) this Guarantee constitutes the legal, valid and binding 
obligation of the Guarantor, enforceable against it in accordance with its terms (except as 
enforceability may be limited by banlm1ptcy, insolvency, moratorium and other Jaws affecting 
enforcement of creditors' rights in general and general principles of equity); and ( v) it expects to 
derive advantage from each and every extension of credit to the Debtor. 

16. Additional Security 

This Guarantee is in addition and withont prejudice to any security of any kind (including, 
without limitation, any other guarantees, whether or not in the same form) held by the 
Counterparty. 

17. Notices 

Every communication, request, demand and notice of any kind (in each case, a "Notice") 
delivered or required to be delivered under this Guarantee shaJJ be in writing and delivered either 
personally, via prepaid overnight courier service, via certified or registered mail or via facsimile 
transmission. A Notice shall be deemed received if sent to the address or fax number specitled 
below (i) on the day received if sent by overnight courier delivery and received during the 
recipient's normal bnsiness hours, or at the beginning of the recipient's next.bnsiness day after 
receipt if not received during the recipient's nonnal business hours; (ii) on the next bnsiness day 
if sent by facsimile transmission when sender has machine confirmation that the Notice was 
transmitted; and (iii) ten (1 0) Business Days afler mailing if sent by certitled or registered mail. 

To the Guarantor: To the Counterparty: 

• [address] • [address] 

• [city/stale/province] • [city/state/province] 
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• [zip/postal 

Attn: e> Attn: • 

Fax: eo Fax:® 

The Guarantor or the Counterparly may change its address for Notices by providing Notice to the 
other. 

18. Further Assurances 

The Guarantor shall from time to time upon the request of the Cmmterparty, execute and deliver, 
under seal or othervvise~ all such further agreements, instrrunents and docmnents and do aU such 
further acts and things as the Counterparty Inay require to give effect to the transaCtions con
templated by this Guarantee. 

This Guarantee shall enure to the benefit of and he binding upon the successors and permillcd 
assigns of the Guarantor and the Counterparty. This Guarantee shall not be assigned or 
othen:vise transferred, in wbole or in part~ by the Guarantor or the Counlmparty \Vilhout the prior 
written consent of the other, which consent shall not be withheld unreasonably. 

20. Law and 

This Guan:mtee shall be governed by and construed in accordance \vith the l<l\VS of the _Prov-Ince 
of Ontario, without regard to its conflicts of laws principles. Each of the Guarantor and the 
Counterparty irrevocably subm_its to the non-exclusive jurisdiction of the courts of the Province 
of Ontario in any action or proceeding arising out of or relating to this Guarantee and \vaivcs any 
objection to such jurisdiction on the grounds that it. is an inconvenient forum or any similar 
grounds. The Guarantor consents to the service of process in any action or proceeding relating to 
this Guarantee by Notice to ihe Guarantor in accordance with the provisions of Section 17 
hereof Nothi_ng in this Section 20 sbaU prevent the Counterparty from eni~)rcing any judgrnent 
arising fron1this Guarantee against the Guarantor in any other jurisdiction. 

21. Entire 

There arc no representations, conditions, agrecJnents or understandings with respect to this 
C1uarantee or affecting the liability of the Guarantor or the Counterparty other than as set forLh or 
refCrred to in this Guarantee. No provision of this Guarantee n1ay be amendeci or waived except 
by a written instnunent executed by the Guarantor and the Counterparty. 
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The Guarantor has executed this Guarantee as of the date first above written. 

ONTARIO POWER AUTH.ORITY 

By: ----------------------------
Name: 

Title: 



EXHIBITM 
Sl<~CTlON 16.7 TEST CONDITIONS 

I, The Contract Facility has completed at ·least 2,000 hours of operation rdJ:er the 
Commercial Operation Date, of which not Jess than 160 hours has been at no less than 
the Contract Capacity and the halance has been at output no less than sixty percent ( 60%) 
of Annual Average Contract Capacity, 

2. For a period of at least six (6) consecutive calendar months withio the last twelve (12) 
calendar months prior to application to the Buyer under Section I 6. 7 of the Agreement, 
the Contract Facility has satisfied the following criteria when evaluated on a cumulative 
basis over the six ( 6) month period: 

(a) The average Availability (as determined below) of the Contract Capacity exceeds 
ninety three percent (93%). 

The Availability shall be calculated in accordance with the formula set out Exhibit 
E with the exception that the time period for calculating the "OH", "FHM" and 
'THM" shall be the six-month period specified above. 

(b) The operating reliability is demonstrated by an average forced outage factor (as 
defined below) not exceeding two and one-haifpercent (2.5%), 

The forced outage factor is calculated as the iraclion of (i) the sum of the amount 
of Contract Capacity (expressed in ]\1W) not available Jbr dispatch by the IESO in 
each hour (or pro rata fbr a portion of an hour) during the six (6) month period as 
a result of an Outage (other than any Planned Outages or any Outages caused by 
an event of Force Majeure) over (ii) the product of the Contract Capacity and the 
total number of hours in the six (6) nxmth period. 

The start reliability is demonstrated by the number of £~ilccl starts (as defined 
below) not exceeding the greater of: 

(i) four(4);or 

(ii) four percent (4'%) of attempted starts, 

wbere a f_hiled start is an atten1pted start where all in_itially 2tvailable units are not 
at sixty percent ( 60%) of base unfired load within 270 minutes of initiating the 
f!rst C:TG start other than fbr reasons of a CTG Jiriled stctrt, and where attempted 
starts exclude circumstances in which lESO approvals (e.g., Jbr synchronization), 
pre-dispatch schedules or dispatch instmctions render it inappropriate to come to 
sixty percent (60%,) ofbase unfired load. 

3. The Contract Facility has completed and passed a Capacity Check Test within the last six 
(6) months prior to application to the Buyer under Section 16.7 of the Agreement 



EXIIIBITN 
FORM OF ACKNOWLEDGEMENT OF SECURED LENDER'S RIGHTS 

TO: [Insert name of agent for Secured Lenders] (the "Agent") 

RECITALS: 

A. The Ontario Power Authority has exercised its right to assign the Clean Energy Supply 
Contract (the "CES Contract") dated as of the 14tl' day of November betweenGreenfield South 
Power Corporation (the "Supplier") and tbe Ontario Power Authority pursuant to Section 
16.5(d) or (e) thereof to [insert name of assignee] (the "Assi!,'llee"). 

B. The Supplier has delivered to the Ontario Power Authority a copy of the [Credit 
Agreement and the Security, the registration details of the Credit Agreement and the 
Security], together with written notice of the address of the Agent to which notices may be sent 
pursuant to Section 12.l(d) of the ARCES Contract. 

The Assignee acknowledges and confirms that: 

(i) the provisions of Section 16.5(d) or (e) of the ARCES Contract have been complied with 
by the Ontario Power Authority and the Assignee; 

(ii) all of the representations, as amended below, set forth in Section 7.2 of the ARCES 
Contract are deemed to be made by the Assignee to the Supplier, and subject to Article 
12 of the ARCES Contract, by the Assignee to the Agent, as of the date of the 
assignment; 

(iii) the representation set forth in Section 7.2(a) of the ARCES Contract rs amended as 
follows: 

"(a) The Assignee is a [corporation/partnership/unlimited liability company] 
created under the laws of [Province/Canada], and has the requisite power to 
enter into this Agreement and to perfonn its obligations hereunder." 

(iv) the [Credit Agreement and the Security], collectively, constitutes a Secured Lender's 
Security A~,>Teement under the A.RCES Contract and that the Agent constitutes a Secured 
Lender thcrennder; and 

(v) subject to the provisions of Article 12 of the ARCES Contract and compliance therewith 
by the Agent and the Supplier, as applicable, the Agent shall be entitled to the benefit of 
the provisions of Article 12 of the ARCES Contract in favour of a Secured Lender and 
the Agent shall be entitled to enforce the same as if the Agent were a party to the ARCES 
Contract. 
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Dated this e day of e 

name of Assignee] 

By: 

Name: 

Tille: 



EX:HIBITO 
FORM OF QUARTERLY PROGRESS REPORTS 

Ontario Povver Authority 

120 Adelaide Street West 

T oroflto, Ontario MSH 1T1 
T 416-967-7474 
F 41&-967-1947 
W'W'tl. powerauthority. on.c::a 

FORM OF QUARTERLY PROGRESS RE 
Email to contract.management@powerauthority.on.ca 

OPACM-FomHXl1!2DDB-10) 

SUBMIT FORM BY EMAIL TO 
contract.management@nowerauthoritv.on.ca 

Pursuant to Section [No.] of the Agreement, the Supplier is hereby submitting this Quarterly Progress Report to the Buyei 



Mailing ft.ddr0ss 

Telephone 

Fax 

E-Mail Address 

-2 

[Tille] 

[Mailing Address incl Postal Code] 

I [No.] 

)[No.] 

{Ernai! !1ddressj 
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9. Progress Photos 

Provide photos that best represent the progress of construction work during the quarter. 
However, rather than inserting the photos into this section of the quarterly report, we ask that that 
you send them in a separate email as JPEG attachments. 

Quarterly progress reports shall be submitted, electronically only and without covering letter, to 
the Director of Contract Management of the Buyer by the fifteenth (15u') day of each calendar · 
qnarter following the date ofthe Agreement (i.e., January 15, Aprill5, July 15, October 15, as 
the case may be) and continuing until the Term Commencement Date. The reports shall. be 
prepared in bullet fom1, and shall contain the following: 

1. Executive Summary- A brief overview of major work accomplished, any significant safety or 
envirorunental events that have occurred in the reporting period, and any issues that conld 
have potential schedule impacts or invoking Force Majeure. 

2. Assignment and Change of Control-- Report the status of Assignment and/or Change of 
Control, if any (this section is to report status only, the Supplier is required to give the Buyer 
prompt notice before this occurs as per Section [No.]). 

3. Force Majeure- Report the status of Force Majeure events, if any (this section is to report 
status only, the Supplier is required to give the Buyer prompt notice when Force Majeure is 
invoked as per Section [No.]). 

4. Secured Lender's Security Agreement- Report the status of the Secured Lender's Security 
Agreement (this section is to report status only. The Supplier is required to give the Buyer promptly the 
details of the Secured Lender's Security Agreement as per Section [No.]). 

5. Company Representative- Report the details of the current Supplier Company Representative. (The 
Supplier is required to give the Buyer promptly the details of the Supplier Company Representative as 
per Section [No.]). 

6. Representations of !he Supplier- Report that the representations of the Supplier stipulated in 
Section [No.] ofthe Agreement arc still valid or provide a statement of the exceptions. 

7. Development, Design and Construction Progress- Report the stfrtus of each reportable event 
as shown on the quarterly progress report form; if the reportable event is also a Milestone 
Event, then enter the contractual Milestone Date as per Exhibit [No.]. 
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!o Term Coimm;em:err!Eml 
shown on the quarterly progress report form. 

Ontario Power 

- Report the status ofthe submittals as 

9, Photos- Provide photos that best represent the prof,Tess of construction work 
during the quarter. The photos should not be inserted into the quarterly report, but sent in a 
separate email as JPEG attachments. 



EXHIBITP 
[INTENTIONALLY DELETED] 



EXHIBITQ 
FORM OF I"ONG TERM OPERATING PLAT'>' 

flO Addnidl':" Stnoet W;:;st 
S1iite 1600 

FORM 
Toronto, Ont:orio M5H 1T1 
1 416-967-7474 

Email to contmct.management©powerauthorlty.on.ca 

F ·1i6-9G7·1'M7 
Ontario Povvr<r .Au thor] t:y www.power~ulhority.on.ca 

·-'---~---'--
OPACM-Fonn-003{2005-10) 

con tract rnanagernent!@nowerauthoritv. on. ca 

Pursuant to Section [No.J ot the Agreement, the Supplier is hereby submitting th'1s Long 1 erm Operaflng Plan io the Buyer 

1. Contract Capacity 



Ontario Power Authority 
- 2-

2. UnitOutages 

2.1 Planned Outages 

Assumptions: 

~.0: 
·/····· .·.H 
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Assumpiions: 

5 

\7 
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3. Overall Availability 

Assumptions: 

2 

3 

5 

8 

12 

14 

15 

18 



EXHIBITR 
FORM OF ANNUAL OPERATING PLAN 

120 Adebidc Strcd West 
Suite: 1600 
Toronto, Ontario MS!-1 '!Tl 
T 416-9&7-7474 
f 416-967-1947 
www.power·authmity.on.ca 

FORM 

SUBMIT BY EMAIL TO 
contract.Inanageinent@noweraut};)ori:ty~\ln.c~_ 

contract.managcment@powcrauthority.on.c.1 

OPACM-FomHl114{2008·10) 

Pursuant io Section [No.] of the Agreement, the Supplier is hereby submitting this Annual Operating Plan to the Buyer. 

1. Contract Capacity 
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2. Unit Outages 

2.1 Planned Outages 

Assumptions: 
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2.2 Unplanned Outages 
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Assumptions: 
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· 3. Overall Availability 

Assumptions: 
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EXHIBITS 
OF CERTIFICATE OF L~,'UJ>.UA 

120 Adelaide Street West 
. Suite 1 &oo 

Toronto, Ontario M5H 1T1 
T 416·967-7474 
f 41PJ67-1'!47 
·w·Nvl.powerauthmity.on.c~ 

FORM 

INSURANCE 

r.:ontmct.management@powerauthority.on.ca 

OP ACM--Form-007(2008-10) 

Pursuant to Section [No.] of the Agreement, the Supplier is hereby submitting this Form of Certificate of Liability Insurance to the Buyer. 

Ce:rtiii:calie of Liability Insurance must be completed by the Supplier's insurance agent or broker and submitted to 
Authority ("OPA') prior to commencement of the construction of the Contract·Facility. Refer to 

[Contract Type Short Name] Contract dated [Contract Date] (the "Agreement") for a detailed description of 
ine•um1nr:e r~quirements, including required coverages. 

lnsur8r's siandard c81i'ificate of insurance is not acceptable ln 1ieu of this Certificate of Liabliity Insurance. 

It is understood that this Certificate of Liability Insurance is issued as informailon only. lt does not amend, extend or alter 
coverages afforded by the policies described herein. 

Unless othert/iSB stated, capitalized terms used in this Certificate of Uabi!ity Insurance have the meanings given to them 
Agreement. 



Ontmio Power Authority 
- 2-

Property, Building 
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Certllication 

The undersigned hereby certifies that: 

Where the Named Insured is not the Supplier, the Supplier is also insured under such policy described in this certificate to 
same extent as the Named Insured. 

The policies described herein, subject to their terms, conditions, and exdusions, have been issued to the named insured 
are [n full force and effect. 

The OPA, the Government of Ontario, the members of the Government of Ontario's Execuiive Council and their respective 
Affi!laies, and each of the foregoing Person's respective directors, officers and employees, shareholders, advisors and agents 
'"'"'uu111ll contractors and their employees) are added as additional insureds to each policy described in this Certificate. 

Coveracres aHorded under policies described herein will not be cancelled or materially changed to restrict coverage unless 
(50) days prior written notice has been given to the OPA al the address shown on page i of this Certificate of Liability 

liSL!Iar!ce and each of the policies have been endorsed to this effect 

undersigned is an authorized representatrve of each of the insurance companies listed herein, has full knowledge of the 
set forth herein and believes them to be true. 
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OF CERTIFICATE OF INSURANCE 

Ontario Power Authority 

120 Adcbidc Street Wc~t 
StJitc 1600 
Toronto, Ontario f.'.51-i H1 
T 4'16---9£7-747-l 
F 416-967-1947 
wwv1 .powcr<>.uthority .on.ca 

FORM 
conlmctmanGgement@powerauthority.on.ca 

OPACM-Forrn-00ll(200B-1!l) 

Pursuant to Section [No.] of the /.:.greernenl, the Supplier is hereby submitting this Form of Certificaie o1 Property Insurance to the Buyer. 

C~~~~~;:;' ~o~~~.t:P:~ro~p~~erty Insurance must be completed by the Suppliers insurance agent or broker and submitted to the 
rir ("OPA") prior to commencement ot the construction of the Contract Facility. Refer to Section 

Short Name] Contract dated [Contract Date] (the "Agreemenf') for a detailed description of 
rnsr rmnce ren1uimrnenis includir1g required coverages. 

It is understood that this Certificate of Property Insurance is issued as information only. It does not amend, extend or alter 
coverages afforded by the policies described herein. 

Unless otheMise stated, capitalized terms used in this Certificate of Property Insurance have the rnean'1ngs given to t~em in 
the Agreement. 

Builde1's Risk 
lnstallalion Floater 
Property Insurance 
Equipment Breakdown Insurance 
Business Interruption 
Other (Speciiy): [Details] 

Replacement Cost 
Interest of Contractors, Subcontractors and others with an 
insurable interest 

D Waiver of Subrogaiion against each Indemnitee (as defined 
below) 
Fiood 
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The undersigned hereby certifies that: 

Where the Named Insured is not the Supplier, the Supplier is also insured under the policy described in this certificate to the 
same extent as the Named Insured. 

The policy described herein, subject to its tenns, conditions, and exclusions, has been issued to the named insured and is in 
lull Ioree and effect. 

The OPA, the Government oi Ontario, the members of the Government of Ontario's Executive Council and their respective 
Affiliates, and each of the foregoing Person's respective directors, officers and employees, shareholders, advisors and agents 
(including contractors and their employees) are added as additional insureds to the policy described in this certificate. 

Coverages afforded under policies described herein will not be cancelled or materially changed to restrict coverage unless sixty 
(50) days prior written notice has been given to the OPA at the address shown on page 1 of this Certificate of Property 

· Insurance and the policy has been endorsed to this eiiect. 

The undersigned is an authorized representative of the insurance company entered next to "lnsurers Name~ above, has full 
knowledge of the facts set forth herein and believes them to be true. 
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EXHIBITU 
FORM OF SUPPLIER'S CERTIFICATE RE COMMERCLAL OPERATION 

Ontario Power Authority 

12.0 Adelaide Street West 
Suite 1&00 
Torontn, Ontario M5H 1T1 
T 416·967-7474 

www.powcrautlfority.on.Cil 

FORM OF SUPPLIER'S CERTIFICATE RE 
COMMERCIAL OPERATION 

(COMBINED CYCLE GENERATING FACILITY) 
contracLmanagemenl €1powerauthorily .on.ca 

OPACM-Form-D'\7 200B-12L 

WHEREAS subsection [No.] of the [Contract Type Short Name] Contract (the "Contract") between [Supplier Short Name] and the 
Buyer dated as of [Contract Date] provides that the Contract Facility will be deemed to have achieved Commercial Operation at 
the point in lime when, inter alia, the Buyer has received a certificate (this "Certificate") addressed to it from the Supplier 
containing certain statements with respect to the Contract Facility; 

NOW THEREFORE, [SUPPLIER LEGAL NAME] CERTIFIES to the Buyer that: 

a) [Engineering Company Legal Name] is: 

(i) duly qualified and licensed to practice engineering in the province of Ontario; 

(ii) neither an employee nor a consultant of [Supplier Legal Name] such that the majority of either the time or billings, of 
[Engineering Company Legal Name] during the 18 month period prior to the date hereof were devoted to [Contract 
Facility]; and 

(iii) not an affiliate oi [Supplier Short Name] nor directly or indirectly Controlled by [Supplier Short Name]. 

b) [Supplier Short Name] has provided to the Buyer all inlonmalion and documentation required to be so provided at or prior to 
Commercial Operetion, including without limitation: 

i) Certificate ol an independent professional engineer using OPA's "Form oi Independent Engineer Certificate" (OPACM
Form-015) in accordance with Section [No.] of Contract; 

ii) As-built single line diagram in accordance with Section [No.] of the Contract; 

iii) Insurance certificates required pursuant to Section [No.] of the Contrect, including without limitation, certificates in 
respect of: 
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i) All-risk property insurance; 

2) Boiler and machinery insurance (ii applicable); 

3) Commercial general liability insurance; and 

4) Environmenta!/pollution lfabillty insurance; 

ii) Workplace Safety and Insurance Act (Ontario) clearance certificate pursuant to Seciion [No_j; 

iii) Electric Saiaty Authority Connection Authorization pursuant to Section [No_]; 

iv) Independent Electricity System Operator New Facility Notification Form re: facility is oft commissioning mode; 

v) Independent Electricity System Operator Authorization to Participate; 

vi) Ontario Energy Board generator license; 

vii) Metering Plan that has been approved by the Buyer; pursuant to Section [No.}; · 

viii) Long Term Operating Plan pursuant to Section [No.]; 

ix) Annual Operating Plan pumuant lo Section [No.]; 

x) An other licenses, permits, certificates, registrations, authorizations, consent or approvals of any Govemmentaf 
Authority required to pe1iorm oT comply with Supplfer's obligations under the Contract at or prior to Commercial 
_Operation. 

Capita!1zed terms not defined in this Certiticate shaH have the respective mt)anings ascribed thereto in the [Contract Type Short 
Name] Contract. 

[Legal Name oi Supplier] 

Per: 

Title: [Tille] 



EXHIBITV 
FORM OF COMPANY REPRESENTATIVE NOTICE 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario M51-11T1 
T 416-967-7474 
f 41&-967-1947 
www.powerauthority.on.O'l 

FORM OF COMPANY REPRESENTATIVE NOTICE 
_con !ract.manag ement@powerauthorlty .on.ca 

OPACM-Form-005(2005-10) 

Pursuant to Section [No.] of the Agreement, the Supplier is hereby submitting this Form ol Company Representative Notice to the Buyer. 
Where the Authorized Signatory is not a signatory of the Agreement, this Company Representative Notice must be accompanied by a 
Certificate of Incumbency with respect to the Authorized Signatory. 

By: 

Authorized Signatory: 

[Name] 

[Tille] 
[Supplier Legal Name] 

( ) 

(· 

Date: 



EXHffilTW 
FORM OF CONFIDENTJALITY UNDERTAKING 

i 20 A deb ide 5tJcct W1~st 
Suite '1600 
l'orunto, Ontario MSH 1T1 
T 416-967-7-174 

contract.management@powerauthority.on.ca 

F 416-%7-1947 
wvvw .pav>·cnmthori ty.rn\.t::a OPAC1\Honn-D05(2G08·i0) 

Pursuant to Section [No.] of the Agreement, the Supp11er is hereby submitting this Form oi Confidentiality Undertaking to the Buyer. 

WHEREAS the Disclosing Party and the Buyer are parties to the Agreement; 

AND WHEREAS the Recipieni is a Secured Lender or a prospective Secured Lender, 

AND WHEREAS the Disclostng Party vlishes to disclose Confidential !nforrnalion in connection with the Agreement to the 
Recipient for the purpose (the "Purpose") oi obtaining financing oi the Contrac\ Facllity, and such d·isclosure \s prohibited without 
the entry into this Confideniiality Undertaking; 

NOW THEREFORE for $10.00 and other good and valuable consideration, the receipt of which is hereby acknowledged by each 
party, the parties agree as follows: 

The Disclosing Party represents and wmrants to the Buyer that the recitals are true and correct 

"Confidentiallnfommtion" includes without limitation: 

the Agreement and all content thereof; 

any information, in ora!, written, or any other I arm, of a proprietary or confidential nature; 

any information concerning the Contract Facility or the business or affairs of the Buyer in oral, written or in any other 
form; 

a!! Confidential !niorma\ion; and 
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all information that has been identified as confidential and which is furnished or disclosed by the Disclosing 
Party and its Representatives, as defined below, to the Recipient and the Representatives in connection with 
the Purpose, the Agreement, or this Confidentiality Undertaking, whether before or after its execution; 

including all new information derived at any time from any such confidential information, but excluding: (i) 
publicly-available information, unless made public by the Recipient or the Representatives in a manner not 
permitted by this Confidentiality Undertaking; (ii) information already known to the Recipient prior lo being 
furnished by the Disclosing Party; and (iii) information disclosed to the Recipient Party from a source other 
than the Disclosing Party or the Representative if such source is not subject to any agreement with the 
Disclosing Party or the Buyer prohibiting such disclosure to the Recipient; and (iv) information that is 
independently developed by the Recipient. 

The Recipient recognizes and acknowledges that the Confidential lnformaiion contains confidential and proprietary 
information and shall maintain and cause its agents, consultants, legal advisors and financial advisors (collectively the 
"Representatives") to maintain the confidentiality of such Confidential information and shall ensure that the Confidential 
Information shall not, without the prior written consent of the Disclosing Party, be disclosed in any manner whatsoever, 
in whole or in part, to any third party. 

The Recipient may disclose the Confidential information received by it only to such of their Representatives who need 
access to the Confidential Information in connection with and to the extent necessary for the Purpose. The Recipient 
shall inform all of its Representatives who receive any portion of the Confidential Information of the confidential and 
proprietary nature of the Confidential Information and of this Confidentiality Undertaking and shall direct all such 
Representatives to treat the Confidential Information confidentially on the same basis as the Recipient would be 
required to treat the Confidential information and not to disclose the Confidential Information to third parties or use the 
Confidenliallniormation for any pwpose other than the Purpose. The Recipient shall be responsible for any breach of 
the terms of this Confidentiality Undertaking by any of its Representatives. 

The Recipient agrees that the Confidential Information received by it shall not be used by it or any Representatives for 
any purpose other than the Purpose. 

Upon written request by the Disclosing Party, Confidentialtnformation provided by the Disclosing Party in printed paper 
format or electronic format will be returned to the Disclosing Party and Confidential Information transmitted by the 
Disclosing Party in electronic format will be deleted from the emails and directories of the Recipient's and its 
Representatives' computers; provided, however, any Confidential Information (i) found in drafts, notes, studies and · 
other documents prepared by or for the Recipient or its Representatives, or (ii) found in electronic format as part of the 
Recipient's off-site or on-site data storage/archival process system, will be held by the Recipient and kept subject to 
the terms of this Confidentiality Underta~ng or destroyed at the Recipient's option. Notwithstanding the foregoing, a 
Recipient shall be entitled to make at its own expense and retain one copy of any Coniidentiallniormation materials it 
receives for the limited purpose of cischarging any obligation it may have under Laws and Regulations and shall keep 
such retained copy subject to this Confidentiality Undertaking. 

In the event that the Recipient becomes legally compelled to disclose any of the Confidential Information, it shall 
provide the Disclosing Party and the Buyer with prompt notice so that the Disclosing Party and the Buyer may seek a 
protective order or other appropriate remedy. The Recipient shall not oppose any action by the Disclosing Party or the 
Buyer to obtain an appropriate proteclive order or other remedy. In lhe even! that such protective order or other 
remedy is not obtained, the Recipient shall furnish only that portion of the Confidential Information which it is duly 
advised by counsel is legally required. In connection with such compelled disclosure, the Recipient and its 
Representatives shall provide notice to each such recipient under such compelled disclosure (in co-operation withjegal 
counsel for, respectively, the Disclosing Party and the Buyer) that such Confidential Information is confidential and 
subject io non-disclosure on terms and conditions equal lo those contained in the Confidentiality Undertaking and, if 
possible, shall obtain each recipient's written agreement to receive and use such Confidential Information subject to 
those terms and conditions. 

It is understood and agreed that no failure or delay by the Disclosing Party or by the Buyer in exercising any right, 
power or privilege under this Confidentiality Undertaking shall operate as a waiver thereof, nor shall any single or 
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partial exercise !hereof by ille Disclosing Party or by the Buyer preclude any other or further exercise thereof or the 
exercise of any right, power and privilege hereunder. It is further understood and agreed that money damages alone 
would not constitute a sufficient remedy for any breach of this Confidentiality Undertaking by the Recipient or its 
Representatives and !hat the Disclosing Party and the Buyer shall be entitled to specific periormance and injunctive 
relief, without the necessity of posting a bond, cash or othenvise, as remedies for any such breach. Such remedies 
shall not ba deemed to be the exclusive remedies available for a breach of this Confidentiality Undertaking but shall be 
in addition to all other remedies available at law or in equity. 

The Recipient agrees that, as between the Recipient and the Disclosing Party, the Disclosing Party, shall continue to 
have all right, title and interest in and to all Confidential information provided by the Disclosing Party, which shall be 
held by the Recipient and its Representatives in trust for the benefit of Ute Disclosing Party. The Recipient shall retum 
all Confidential Information which is in tangible form to the Disclosing Party immediately upon the Disclosing Party's 
request As to that portion of the Contidenfial Information which constitute projections, appraisals, memoranda, notes, 
analysis, compilations, studies and other documents, including copies or extracts thereof, prepared by a party, that 
party shall either deliver the same to the other immediately upon request or shaH destroy the same and certity to the 
other that it has done so. In addition, If the parties determine not to pursue the contract to provide the Design & 
Engineering Services, they shall immediately retum or destroy ihe Confidentia! fnfonnation as provided above. 

The Recip'1ent understands and acknowledges that neither the Buyer nor the Disdosing Party, except as may be 
expressly described in other documentation, lf any, make any representations or warranties as to the accuracy or 
completeness at any of the Confidential lnfonnation or any portion thereof. The Recipient further agrees that neither 
the Buyer, fts Representatives, U18·0ntario Power Authority (to the extent ft is no longer the Buyer), ihe Governmeni of 
Ontario, the members of the Government of Ontario's Executive Counsel, and their respective Affiliates, and each of 
the foregoing persons respective directors, officers, employees, shareholders, advisors, and agents (including 
contractors and their employees) shall have any liability to it or any of its Representatives resulting trom the use of the 
Confidential Information. 

This Confldenlialfty Undertaking shaiJ be binding upon and enure to the berlefit of the Buyer, the Disclosing Party, the 
Recipient (collectively, the "Parties") and their respective representatives, agents, successors and assigns. 

ArJ notices pertaining to this Agreement no! explicitly permiiied to be in a form other tllan writing shall be in writing and 
shall addressed to the other Party as follows: 

li Ia the Disclosfng Party: 

11 to lhe Recipient: 

If to the Buyer: 

' 
Attention:(§ 
Facsimile: *' 
E-mail: 0 

Attention: e 

Facsimile: * 
E-mail: o 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
M5H 1TI 
Attention: Director, Contract Management 
Facsimile: 416-969-6071 
E-mail: ontracl.management@ powerauthority .on.ca 
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A Party may, by written notice to the other, change the recipient or the address to which notices are to be sent. 

This Confidentiality Undertaking shall be governed by and construed in accordance with the laws of the Province of 
Ontari9 and the laws ol Canada applicable therein and the Parties attorn to the exclusive jurisdiction ol the courts ol 
the Province of Ontario. 

This Confidentiality UndertaWng may be executed in any number ol counterparts and by different Parties hereto in 
separate counterparts, each of which when so executed shall be deemed lo be an original and all of which taken 
together shall constitute one and the same instrument. Delivery of an executed signature page to this Agreement by 
any Party hereto by facsimile transmission shall be as effective as delivery of a manually executed copy of this 
Agreement by such Party. · 

Capitalized terms used in this Confidentiality Undertaking and not defined herein shall have the respective meanings 
ascribed thereto in the Agreement 

IN WITNESS WHEREOF the parties hereto have caused this Confidentiality Undertaking to be executed as of the date and year 
first above writteil 

[Supplier legal Name] 

By: 
Name: 
Tille: 
I have authority to bind the corporation. 

[Name of Secured Lender] 

Per. 
Name: 
Title: 

I have authority to bind the corporation. 
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EXHIBIT X 
'~''''"'"OF INDEPENDENT""''""'"'""'""'~ 

Suit.e 1600 
Toronto, Ont~rio M5H 1Tl 
1 416-%7-747..', 

www.pcwer-authority.on.ca 

FORM OF INDEPENDENT ENi:>IN!:ER ~'"'m~or A'r<: 
(COMBINED CYCLE GENERATING FACILITY) 

conlr.Jct.managemen!@powerauthority.on.ca 

OPACM-Form--D15(2008-i2) 

SUBMIT .FORM BY E-MAIL TO 
contr(}f!;.n1rmagernent@powerauthoritv.on.ca 

WHEREAS subsection [No.] oi the [Contract Type Short Name] Contract (the 'Contract") between [Supplier Short Name] (the 
~supplier") and the Buyer dated as ot [Contract Date] provides that the Contract Facility wi!l be deemed to have achieved 
Commercial Operation at the point in time when, inter alia, the Buyer has received a ceriificate (this ucertlficate"} addressed to it 
lrom an Independent Engineer containing certain statements with respect io the Contract Facility; 

AND WHEREAS fLegal Name oi Independent Engineer] (the "Undersigned") acts as ihe Independent Engineer lor the purposes 
of delivery of this Certificate; 

NOW THEREFORE, THE UNDERSIGNED CERTIFIES to the Buyer, and acknowledges thct the Buyer is relying on \his 
Cer@cate, that 

(i) the Undersigned is duly qualiiied and licensed to practice engineering in the province of Ontario; 

( ii) the Undersigned is neither an employee nor a consu!tant of the Suppfier such that the majority of either the iime or 
billings ol tho Undersigned during the i 8 month period prior to the date hereof were devoted lo the Contract Facility; 

(iii) the Undersigned is not an aifiliate of the Supplier nor directly ot· indirectly Controlled by the Supplier; 

(iv) the Contract Facility has been completed In all material respects, excepting punch list items that do not materiar!y and 
adversely affect the ability of lhe Contract Facility to operate in accordance with !he Contract; 

the Connection Point of the Contract Faci!ity is at the location specifit;d in Exhibit A ot the Contract; 

(vi) the Contrac\ Facility has been constructed, connected, commissioned Dnd synchronized to the !ESC-Controlled Grid, 
such that 100% 0\ the Contract Capacity lor the Contract Facility is available to uenerate E!ectr'lcity in compliance with 
Good Engineering and Operating Practices; 
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(vii) the Contract Facnity has generated Electricity in compliance with all Laws and Regulations for tour (4) continuous 
hours at an unintemJpted rate not less than 100% of the Contract Capacity tor the Contract Facility. This requirement 
shall be evaluated based on calculation of the generator output at the Delivery Point net ol any Station Service Loads, 
in accordance with the Metering Plan, and shall be satisfied if the energy output in each ol the four (4) hours (in MWh), 
divided by one hour,. is equal to or greater than the Contract CapacitY for the Contract Facility. The Supplier 
acknowledges and agrees that the Contract Capacity for the Contract Facility and the Station Service Loads, as may 
be measured by the foregoing test, shall not be adjusted for ambient weather or other conditions whatsoever; 

(viii) it has been demonstrated the Contract Facility has completed pertonmance testing in accordance with the American 
Society of Mechanical Engineers PTC 46 - 1996 Pertonmance Test Code on Overall Plant Pertormance for a 
combined cycle gas turbine (CCGD generation facility or other equivalent international pertormance test procedures, 
namely, [Name or pertonmance test procedures] that has already been agreed to in advance by the Buyer, an electrical 
output, measured at the Delivery Point net of any Station Service Loads, demonstrating the maximum capacity of the 
Contract Facility and the Contract Facility has achieved the Contract Capacity for the Contract Facility. 

(ix) A copy of the pertormance test report in respect of the requirements of the previous paragraph is attached as Appendix 
A to this Certificate; and 

(x) it has been demonstrated that 'the Contract Facility has a minimum ramp rate (being deiined as the rate of increase or 
decrease in energy output that the Contract Facility is capable oi achieving after start-up, synchronization to the IESO
Controlled Grid, and technically required hold points, with such interval being between the minimum load and the 
maximum continuous output rating, being the maximum continuous output rating of the plant) over a single five minute 
intetval oi at least [x] MW/minute, where "x" is equal to 4% of the Nameplate Capacity. 

Capitalized terms not deiined in this Certificate shall have the respective meanings ascribed thereto in the [Contract Type Short 
Name] Contract. 

Signed this ---"'[D:c:a11y] ____ day of [Month, Year] 
[Legal Name of Independent Engineer] 

Per: 
Name: [Name] 
Title: [Title] 
I have authority to bind the corporation 

Professional Engineer Stamp of Signing Engineer 



[Attach Perfom1ance Test Report carried out fn accordance with the American Society of Mechanical Engineers PTC 46- 1996 
Perlonnance Test Code on Overall Plant Pertonnance tor a comb'1ned cycle gas turb'1ne (CCGT) generation facility or other 
equivalent international performance test procedures agreed to by the Buyer acting reasonably, demonstrating an electrical 
output, measured at the Delivery Point, net of any Station Service Loads, demonstrating the maximum capacity of the Contract 
Facility and the Contract Facility has achieved the Contract Capacity tor the Contract Facility.] 

4655(-J04.5 





King, Ryan (ENERGY) 
November 15, 2011 2:42 Plv1 
Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 
Greenfield South 
licence __ eg_greeniield_20090603.pdf 

\Nas able to track down Greenfield South Power Corporation's Generator Licellse which is valid until June 2, 2029 
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Greenfield South Power Corporation 
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1 Definitions 

2 

In this Licence: 

"Act" means the Ontario Energy Board Act, 1998, S.O. 1998, c. 15, Schedule B; 

"generation facWty" means a facility for generating electricity or providing ancillary services, 
other than ancillary services provided by a transmitter or distributor through the operation of a 
transmission or distribution system and incfudes any structures, equipment or other things 
used for that purpose; 

"Licensee'' means Greenfield South Power Corporation; 

means a regulation made under the Act or the Electricity Ad; 

2.1 In this Ucence words and phrases shall have the meaning ascribed to them in the Act or the 
Electricity Act. Words or phrases importing the sfngufar shaH include the plural and vice versa. 
Headings are for convenience only and shali not affect the interpretation of this Licence. Any 
reference to a docurnent or a provision of a document includes an amendment or supplement to, 
or a replacement of, that document or that provision of that document In the computation of time 
under this Licence where there is a reference io a number of days between two events, they shafl 
be counted by excluding the day on whlch the first event happens and including the day on which 
the second event happens. Where the time for doing an act expires on a holiday, the act may be 
done on the next day that is not a holiday. 

3 Authorization 

3.1 The Licensee is authorized, under Part V of the Act and subject to the terms and conditions set 
oui in this ilcence: 

a) to generaie electricity or provide ancillary services for saJe through the IE SO
administered markets or directly to another person subject to the conditions set out in this 
Licence. This Licence authorizes the Licensee only ln respect of those facilities set out in 
scr-)edule I; 

b) to purchase electricity or ancillary services in the IESO-administered markets or directly 
frorn a generator subject to the conditions set out in this Licence; and 

c) to se!/ electricity or anciJiaJy services throuQh the IESO-adminlstered msrkets or directry 
to another· person, other than a consumer, subject to the conditions set out in this 
Licence. 
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4 Obligation to Comply with Legislation, Regulations and Market Rules 

4.1 The Licensee shall comply with all applicable provisions of the Act and the Electricity Act, and 
regulations under these acts, except where the Licensee has been exempted from such 
compliance by regulation. 

4.2 The Licensee shall comply with all applicable Market Rules. 

5 Obligation to Maintain System Integrity 

5.1 Where the IESO has identified, pursuant to the conditions of its licence and the Market Rules, 
that it is necessary for purposes of maintaining the reliability and security of the IESO-controlled 
grid, for the Licensee to provide energy or ancillary services, the IESO may require the Licensee 
to enter into an agreement for the supply of energy or such services. 

5.2 Where an agreement is entered into in accordance with paragraph 5.1, it shall comply with the 
applicable provisions of the Markel. Rules or such other conditions as the Board may consider 
reasonable. The agreement shall be subject to approval by the Board prior to its implementation. 
Unresolved disputes relating to the terms of the Agreement, the interpretation of the Agreement, 
or amendment of the Agreement, may be determined by the Board. 

6 Restrictions on Certain Business Activities 

6.1 Neither the Licensee, nor an affiliate of the Licensee shall acquire an interest in a transmission or 
distribution system in Ontario, construct a transmission or distribution system in Ontario or 
purchase shares of a corporation that owns a transmission or distribution system in Ontario 
except in accordance with section 81 of the Act. 

7 Provision of Information to the Board 

7.1 The Licensee shall maintain records oi and provide, in the manner and form determined by the 
Board, such information as the Board may require from time to time. 

7.2 Without limiting the generality of paragraph 7.1 the Licensee shall notify the Board of any material 
change in circumstances that adversely affects or is likely to adversely affect the business, 
operations or assets of the Licensee, as soon as practicable, but in any event no more than 
twenty (20) days past the date upon which such change occurs. 

8 Term of Licence 

8.1 This Licence shall take effect on June 3, 2009 and expire on June 2, 2029. The term of this 
Licence may be extended by the Board. 

9 Fees and Assessments 

9.1 The Licensee shall pay all fees charged and amounts assessed by the Board. 

2 
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iO Communication 

10.1 The Licensee shall designate a person that will act as a primary contact with the Board on 
matters related to this Licence. The Licensee shall notify the Board promptly should the contact 
details change. 

102 A!\ offlc"1ai communication relating to this Licence shal\ be in writing. 

10.3 All writien communication ls io be regarded as having been given by the sender and received by 
the addressee: 

ii 

a) when delivered in person to the addressee by hand, by registered mail or by courier; 

b) ten (10) business days after the date of posting if the communication is sent by regular 
mail; or 

c) when received by facsimi!e iransrnisslon by the addressee, according to the. sender's 
transmission report 

Copies of the Ucence 

The Licensee shalL 

a) maJ\e c1 copy of ihls Licence available for fnspection by members ot the public at its head 
office and regional offices during normal business hours; and 

b) provide a copy oi this Ucence to any person who requests it. The Licensee may impose a 
fair and reasonable charge for the cost of providing copies. 

3 
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SCHEDULE i LIST OF LICENSED GENERATION FACILITIES 

The Licence authorizes the Licensee only in respect to the following: 

1. Greeniield South Power Project, owned and operated by the Licensee at 2315 Loreland Avenue, 
Mississauga, Ontario. 

4 



From: 
Sent: 

Rehab, James (ENERGY) 
November 15, 2011 3:33PM 

To: Calwell, Carolyn (ENERGY); King, Ryan (ENERGY) 
FW: Greenfield South 

Attachments: licence_ eg __ gree nfield __ 2009060 3. pdf 

Ryan, thanks so much for forwarding the Greenfield South Power CorpDI'aiion license. Frorn my review of the document 
Restrictions (Artide 6): Neither the licensee or its affiliates may own (acquire em Interest in or purchase shares In) or 
construct a transmission or distribution system, etc. 
Term: (Article 8), the license is valid from June 3, 2009 to June 3, 2029 (another 18 years') but the authorization is only in 
respect of 'the site" (see Schedule 1 at the very end of the license) located at 2315 Loreland Avenue, Mississauge. 
Hence, any change would require either a new license or, more likely in my view, an amendment to the existing license in 
order to arnend it by adding a new or revised Schedule 1. I have a call into the licensing group at the OEB to verify trris, 
and l'lllet you know once I hear back from !hem. 

from: King, Ryan (ENERGY) 
Sent: November 15, 2011 2:46 PM 
To: Rehob, James (ENERGY) 
SubiEoct: FW: Greenfield South 

from: King, Ryan (ENERGY) 
Sent: November 15, 2011 2:42 PM 
To: Jennings, Rick (ENERGY); Calwell, Carolyn (ENERGY) 
Subje,ct: Greenfield South 

Was able to track down Greenfield South Power Corporation's Generator License which is valid until June 2, 2029 

1 
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i Definitions 

2 

In this Licence: 

"Acl" means the Ontario Energy Board Act, 1998, S.O. 1998, c. 15, Schedule B; 

means a facility lor generating electricity or providing ancillary services. 
other than ancillary services provided by a transmitter or distributor through the operation of a 
transmission or distribution system and indudes any structures, equipment or other things 
used for that purpose; 

"Licensee" means Greenfield South Pov.;er Corporation; 

refJUiiatiorr" means a regulation made under the Act or the Electricity Act; 

2.1 In this licence words and phrases shall have the meaning ascribed to them in the Act or the 
Electricity Act. Words or phrases importing the singular shall include the plural and vice versa. 
Headings are for convenience on[y and shaH not affect the interpretation of this Licence. Any 
reference to a document or a provision of a document includes an amendment or supplement to, 
or a replacement of, that document or that provision of that document ln the computation of time 
under this Licence where there is a reference to a number of days between two events, they shall 
be counted by excluding the clay on which the first event happens and including the day on which 
the second event happens. Where the time for doing an act expires on a ho11day, the act may be 
done on the next day that is not a holiday. 

3 Authorization 

3.1 The Licensee is authorized, under Part V of the Act and subject to the terms and conditions set 
out in this licence: 

a) to generate electricity or provide ancillary services for sale through the IESO
administered markets or directly to another person subject to the conditions set out in this 
Licence. This Ucence authorizes the Licensee only in respect of those facilities set out in 
Schedule 1; 

b) to purchase electricity or ancillary services in the IESO-adrninistered markets or directly 
from a gcnerator subject to the conditions set out in this Licence; and 

c) to sell electricity or ancillary services through the !ESO-administered markets or directly 
to another person, other than a consumer, subject to the conditions set out in this 
Licence. 
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4 Obligation to Comply with Legislation, Regulations and Market Rules 

4.1 The Licensee shall comply with all applicable provisions of the Act and the Electricity Act, and 
regulations under these acts, except where the Licensee has been exempted from such 
compliance by regulation. 

4.2 The Licensee shall comply with all applicable Markel Rules. 

5 Obligation to Maintain System Integrity 

5.1 Where the IESO has identified, pursuant to the conditions of its licence and the Markel Rules, 
that it is necessary for purposes of maintaining the reliability and security of the IESO-conlrolled 
grid, for the Licensee to provide energy or ancillary services, the IESO may require the Licensee 
to enter into an agreement for the supply of energy or such services. 

5.2 Where an agreement is entered into in accordance with paragraph 5.1, it shall comply with the 
applicable provisions of the Market Rules or such other conditions as the Board may consider 
reasonable. The agreement shall be subject to approval by the Board prior to its implementation. 
Unresolved disputes relating to the terms of the Agreement. the interpretation of the Agreement, 
or amendment of the Agreement, may be determined by the Board. 

6 Restrictions on Certain Business Activities 

6.1 Neither the Licensee, nor an affiliate of the Licensee shall acquire an interest in a transmission or 
distribution system in Ontario, construct a transmission or distribution system in Ontario or 
purchase shares of a corporation that owns a transmission or distribution system in Ontario 
except in accordance with section 81 of the Act. 

7 Provision of information to the Board 

7.1 The Licensee shall maintain records of and provide, in the manner and form determined by the 
Board, such information as the Board may require from time to time. 

7.2 Without limiting the generality of paragraph 7.1 the Licensee shall notify the Board of any material 
change in circumstances that adversely affects or is likely to adversely affect the business, 
operations or assets of the Licensee, as soon as practicable, but in any event no more than 
twenty (20) days past the date upon which such change occurs. 

8 Term of Licence 

8.1 This Licence shall take effect on June 3, 2009 and expire on June 2, 2029. The term of this 
Licence may be extended by the Board. 

9 Fees and Assessments 

9.1 The Licensee shall pay all fees charged and amounts assessed by the Board. 

2 
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10 Communication 

I 0.1 The Licensee shall designate a person that will act as a primary contact with the Board on 
rna Hers related to this Licence. The Licensee shal! notify the Board promptly should the contact 
details change. 

102 All official communication relating to this Licence shall be in writing. 

10.3 All written communication is to be regarded as having been given by the sender and received by 
the addressee: 

11 

a) 

b) 

c) 

when delivered in person to the addressee by hand, by registered mail or by courier; 

ten CIO) business days afier the date of posting if the communication is sent by regular 
mall; or 

when received by facsimile transmission by the addressee, according to the sender's 
transmission report. 

Coole's of the licence 

11.1 The Licensee shall: 

a) make a copy of this Licence avaifable for Inspection by members of the pub!ic at its head 
office and regional offices during norma! business hours; and 

b) provide a copy of this Licence to any person who requests it. The Licensee may impose a 
fair and reasonable charge for the cost of provlding copies. 
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SCHEDULE 1 LIST OF LICENSED GENERATION FACILITIES 

The Licence authorizes the Licensee only in respect to the following: 

1. Greenfield South Power Project, owned and operated by the Licensee at 2315 Loreland Avenue, 
Mississauga, Ontario. 

4 



From: 
Sent: 
To: 
Cc: 

linington, Brenda (ENERGY) 
November 15, 2011 3:35PM 
Kacaba, Jennifer (ENERGY): Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY) 
bullets for DM - Mississauga plant 

• The Minister of Infrastructure has authority to expropriate land necessary for the use or purposes of the government 
The LGIC may direct the Minister of Infrastructure to expropriate land that the LGIC considers necessary for the benefit 
of the public. 

, Would require compliance with Expropriaiions Act including the establishment of the value to be paid for the land. 
• Exercise of expropriation authority could be challenged by current owner e.s not being necessary for purposes of 

government or necessary for the benefit of the public. 

Brenda Llnin~jtOn, Senior Counsel, Minislries of Energy and Infrastructure 416 325 1785, lax 416 325 1781, b!£r:0iiliDl!:!D19El@onh~1Jjp.ca 

T!-1/S COMMUNICA T!ON MAY BE SOLJC!TOF?!CL/ENT PRIVILEGED AND CONTAIN CONFIDENTIAL !NFORMA T/ON INTENDED ONL. '(FOR THE 
PERSON($) TO WI--IOfA IT IS ADDRESSED. ANY DISSEMINATION OF? USE OF THIS INFORMATION BY ANYONE OTHER TF!AN THE INTENDED 
RECIPIENT($) IS PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN ERr!OR PLEASE NOTIFY j}mnria.,l{O.i!lQion@Q.!J!firio_ca AND DELETE TI-lE 
MESSAGE. TI-!ANK YOU 





Fum: 
Sent: 
To: 
Cc: 

Kacaba, Jennifer (ENERGY) 
November 15, 2011 3:51 PM 
Calwell, Carolyn (ENERGY); Linin,jton, Brenda (ENERGY) 
Perun, Halyna N. (ENERGY); Rehob, James (ENERGY) 
RE: bullets for OM - Mississauga plant 

Attachments: Privileged and Confidential - Missi Power.doc 

Carolyn, 

Aitached are the buliets on the MZO. Brenda has reviewed and provided comments on these bullets. 
Please let me know if you have any questions. 

Jennifer 

From: Calwell, Carolyn (ENERGY) 
Sent: November 15, 2011 3:46 PM 
To: Linington, Brenda (ENERGY); Kacaba, Jennifer (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
SulbjE:ct: RE: bullets for OM - Mississauga plant 

Thanks for doing this so quickly, Brenda. I understand that the OM wants pros and cons. I tried to re-work what you sent 
to frame it in that way. Please revise as necessary: 

Expropriation 

• 

Government has 2 separate expropriating powers: 
o The Minister of Infrastructure has authority to expropriate land necessary for the use or purposes of the 

government. 

Pros 

The LGIC rnay direct the Minister of Infrastructure to expropriate land that the LGIC considers necessary 
for the benefit of the public. 

o Would trigger a known process under the Expropriations Act, including the establishment of value to be 
paid for land 

Cons 

0 

Requi,-es compliance with the Expropriations Act (less flexibility). 
Exercise of expropriation authority could be challenged by current owner as not being necessary for 
purposes of government or necessary for the benefit of the public. 

From: Unington, Brenda (ENERGY) 
Sent: November 15, 2011 3:35 PM 
To: Kacaba, Jennifer (ENERGY); Calwell, Carolyn (ENERGY) 
Ce: Perun, Halyna N. (ENERGY) 
5u!bje,ct: bullets for OM - Mississauga plant 

• The Minister of Infrastructure has authority to expropriate land necessary for the use or purposes of the government. 
The LGIC may direct the Minister of Infrastructure to expropriate land that the LGIC considers necessary for the benefit 
of the public. 

, Would require compliance with Expropriations Act including tile establishment of the value to be paid for the land. 



• Exercise of expropriation authority could be challenged by current owner as not being necessary for purposes of 
government or necessary for the benefit of the public. f 

Brenda Unington, Senior Counsel, Ministries of Energy and Infrastructure 416 325 ·1785, iax 4 i6 325 1781, !Jsenda.linlQ919ll@ontario.ca 

THIS COMMUNICATION MAY BE SOLICITOR/CLIENT PRIVILEGED AND CONTAIN CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE 
PERSON(S) TO WHOM IT IS ADDRESSED. ANY DISSEMINATION OR USE OF THIS INFORMATION BY ANYONE OTHER TCIAN THE INTENDED 
RECIPIENT(S) IS PROU/BITED. IF YOU HAVE RECEIVED Tl-f/S MESSAGE IN ERROR PLEASE NOTIFY lJ!endalininqlon@gntario_ca AND DELETE TNE 
MESSAGE. TNANK YOU 
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Privileged and Confidential 

• Ministerial Zoning Orders (MZO's) are issued by the Minister of Municipal 
Affairs and Housing under the Planning Act 

• An MZO would impose Minister's zoning on the land and change the 
permitted uses of the land (e.g an MZO could say that there could never 
be generation on this site moving forward) 

• Sends a message to the community to wipe off use of site. In this way an 
MZO could be used as a political message. 

• Doesn't freeze the land for other uses (ie. Owner could still use land in other 
ways that are compliant with MZO) 

e Any future building permits would have to comply with the MZO 
• Financers may react negatively to the removal of the generation use 

• operates on a prospective basis; 
• would not affect rights under existing building permits and construction under 

these permits can continue 





From: 
Sen!: 
To: 
Cc: 

Linington, Brenda (ENERGY) 
November 15, 2011 4:01 PM 
Calwell, Carolyn (ENERGY) 
Perun, Halyna N, (ENERGY) 
FW: bullets for OM- Mississauga plant 

Hi- would just delete less flexibility as implies a comparison when there is no other available process other than willing 
seller which we don't have - have added some other pros and cons 

Expropriation 

• Government has 2 separate expropriating powers: 
The Minister of Infrastructure has authority to expropriate land necessary for the use or purposes of the 
government 

o The LGIC may direct the Minister of Infrastructure to expropriate land that the LGIC considers necessary 
for the benefit of the public, 

Pros 
'" Would trigger a known process under the Expropriations Act, including the establishment of value to be 

paid for land 
o Could be used in combination with other options to secure control of land, 
u Triggering of expropriation process should result in termination of construction as funding may be 

impacted and current owner may not want to invest further if ownership not secure 
Cons 

o May take some time to complete process under Expropriations Act 
o Exercise of expropriation authority could be challenged by current owner or possibly others with interests 

as not being necessary for purposes of government or necessary for the benefit of the public. 

Brenda Unington, Senior Counsel, Ministries of Energy and Infrastructure 416 325 '1785, fax 416 325 ns·t, brenda.!ininmonloloniario.ca 

J!!J.'." C0...\1:\-JU/,iJ(_'A J10V ;\!...! )' r:t· SOI.JC!TUJ..'.iCULNr f'FUJ'l!.JJ(FJ) A/'.Jf_l (_ "OYFAJfJ L 'Oi'/FJUJ:'i>'F!.-!L J.VFORMA FJU.V 1.\'TLVj_)f::t_l O:W i' FOil lJ /J;. !'FRSO . .ViSi TO 
JI'JJUH IF !S A[JflRF\"SEU .-1:vr J)JSSE-In-VAJI(J.V OR USE f.W 71/!S f..'vFI)fl_.if_.JT!O}c' Hi' A,\'YO/v'/:· 07JJ!:R F!!A.·V Till:.- f_ViFNJ.lF/) NFCJ!'Jf::i{J{SJ JS I'!Wli/HI1J:Il. !!-" 
VUU !!A iF RJ:'('Lti·Fn TillS' ..-t!ES'S'.-!GI:' J,\' Ui:NON l'l.LA.SL Vr)JJ!:Y bronda.fininqton(Won!c_.,rh_~.cq AJ ;J.J DLJJ.n:· 'JJ JE MFS'SA(;J::_ T!!Af·./f-.' H)/_' 

from: Calwell, Carolyn (ENERGY) 
Sent: November 15, 2011 3:46 Pr"l 
To: Linington, Brenda (ENERGY); Kacaba, Jennifer (ENERGY) 
Cc: Perun, Halyna N, (ENERGY) 
Sulbje:cl:: RE: bullets for DfvJ - Mississauga plant 

Thanks for doinq this so quickly, Brenda, I understand that the OM wants pros and cons, I tried to re-work what you sent 
to frame it in that way, Please revise as necessary: 

Expropriation 

• Government has 2 separate expmpriating powers: 

Pros 

The Minister of Infrastructure has authority to expropriate land necessary for the use or purposes of the 
government 
The LGIC may direct the Minister of Infrastructure to expropriate land that the LGIC considers necessary 
for the benefit of the public, 



o Would trigger a known process under the Expropriations Act, including the establishment of value to be 
paid for land 

• Cons 
o Requires compliance with the Expropriations Act (less flexibility). 
o Exercise of expropriation authority could be challenged by current owner as not being necessary for 

purposes of government or necessary for the benefit of the public. 

From: Linington, Brenda (ENERGY) 
Sent: November 15, 2011 3:35PM 
To: Kacaba, Jennifer (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: bullets for DM - Mississauga plant 

• The Minister of Infrastructure has authority to expropriate land necessary for the use or purposes of the government 
The LGIC may direct the Minister of Infrastructure to expropriate land that the LGIC considers necessary for the benefit 
of the public. 

• Would require compliance with Expropriations Act including the establishment of the value to be paid for the land. 
• Exercise of expropriation authority could be challenged by current owner as not being necessary for purposes of 

government or necessary for the benefit of the public. 

Brenda Linington, Senior Counsel, Ministries of Energy and Infrastructure 416 325 1785, fax 416 3251781, br~mda.lininaton@ontario.ca 

THIS COMMUN/CA TION MAY BE SOLICITOR/CLIENT PRIVILEGED AND CONTAIN CONFIDENTIAL INFOF.'MATION INTENDED ONLY FOR THE 
PERSON($) TO WHOM IT IS ADDRESSED. ANY DISSEMINATION OR USE OF THIS INFORMATION BY ANYONE OTI-iER THAN THE INTENDED 
REC!PIENT(S) IS PROHIBITED. IF YOU HAVE RECEIVED T!-1/S MESSAGE IN ERROR PLEASE NOTIFY lJrenda.lininqlon@ontario.ca AND DELETE THE 
MESSAGE. THANK YOU 
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From: 
Sent: 
To: 
Cc: 

linington, Brenda (ENERGY) 
November 15, 2011 4:03PM 
Kacaba, Jennifer (ENERGY); Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
RE: bullets for DM - Mississauga plant 

Hi- you might want to also adcl to bullets on this-- that it can be imposed quickly and may work as interim step while 
more permanent solution developed- believe this point got lost in the edits. thanks 

Brenda Linington, Senior Counsel, Ministries of Energy ancJ lnfr~::structure 416 :325 1785, iax 4 ·15 325 "1781. tU:.S'D.9D.,~nir!glon(Q)ontario_ca 

7!-!ISCOAJ;\//_/idC!T/OV ,\fA}' m:· .\OLJC!T(!R/CUJ:·NT l'I-UJ'JUX7E!J A:v'!J CO:VT·J!:V COATIDEV'F!AL IA'FONMAT!ON !:VFENl.lUJ ONLY FOR TliL f'f:RS'ON(SJ TO 
lf'J f()Jf IT IS ADDNFSSU )_ A,\'V f)JSSEMIXATJOI/ OR US'F OF" Tl !IS !NFORMAT/0/V l!Y ANYO,.VE OJ HER Tf JA/v' Tl JL' !NJF}JUJ:D RLCII-'!F/Y'T(.':r') IS /'!WI !ll!JTE!J IF 
}'()U f!_,J f I." RJ-:CUi '/:1; T! !IS MJ:SSACJE l.V F"R.ROR PLL!S'E NOJ!FY bmmia.fininaion(i5Jontario_ca ,L\if) DEU7L 111E ;\/l:S.\AGE. T!JA .. VX VOU 

From: Kacaba, Jennifer (ENERGY) 
Sent: November 15, 2011 3:51 PM 
To: Calwoll, Carolyn (ENERGY); linington, Brenda (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
Sullje;ct: RE: bullets for Dfvt - Mississauga plant 

Carolyn, 

Attached are the bullets on the MZO. Brenda has reviewed and provided comments on these bullets. 
Please let me know if you have any questions. 

Jennifer 

from: Calwell, Carolyn (ENERGY) 
Sent: November 15, 2011 3:46 PM 
To: Linington, Brenda (ENERGY); Kacaba, Jennifer (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Sulbject: RE: bullets for Df-1 - Mississauga plant 

Thanks for doing this so quickly. Brenda. I understand that the DM wants pros and cons. I tried to re-work what you sent 
to frame It in that way. Please revise as necessary: 

Expropriation 

@ Government has 2 separate expropriating powers: 

Pros 

Cons 

The Minister of Infrastructure has authority to expropriate land necessary for the use or purposes of the 
government 
The LGIC may direct the Minister of Infrastructure lo expropriate lancllhal the LGIC considers necessary 
for the benefit of the public. 

Would trigger a known process under the Expropriations Act, including the establishment of value to be 
paid for lancl 

Requires compliance with the Expropriations Act (less flexibility). 

1 



o Exercise of expropriation authority could be challenged by current owner as not being necessary for 
purposes of government or necessary for the benefit of the public. 

from: Linington, Brenda (ENERGY) 
Sent: November 15, 2011 3:35 PM 
To: Kacaba, Jennifer (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: bullets for DM - Mississauga plant 

• The Minister of Infrastructure has authority to expropriate land necessary for the use or purposes of the government. 
The LGIC may direct the Minister of Infrastructure to expropriate land that the LGIC considers necessary for the benefit 
of the public. 

• Would require compliance with Expropriations Act including the establishment of the value to be paid for the land. 
• Exercise of expropriation authority could be challenged by current owner as not being necessary for purposes of 

government or necessary for the benefit of the public. 

Brenda Unington, Senior Counsel, Ministries of Energy and Infrastructure 416 325 1785, fax 416 325 1781, bren9a.lininqton@ontario.ca 

THIS COMMUNICATION MAY BE SOLICITOR/CLIENT PRIVILEGED AND CONTAIN CONFIDENTIAL INFORMATION INTENDED ONLY FOR T/1E 
PERSON(S) TO WHOM IT IS ADDRESSED ANY DISSEMINATION OR USE OF T/115 INFORMATION BY ANYONE OTHER THAN THE INTENDED 
RECIPIENT(S) IS PROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN ERROR PLEASE NOTIFY !Jrenda.lininulon@onlario.ca AND DELETE THE 
MESSAGE. THANK YOU 
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From: 
Sen\: 
To: 
Co: 

Kacaba, Jennifer (ENERGY) 
November 15, 2011 4:05PM 
Linington, Brenda (ENERGY); Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY); Rehob, James (ENERGY) 
RE: bullets for DM - Mississauga plant 

Agreed -those are important points. Thanks Brenda. 

From: Linington, Brenda (ENERGY) 
Sent: November 15, 2011 4:03 PM 
To: Kacaba, Jennifer (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Rehob, James (ENERGY) 
Subje:ct: RE: bullets for DM - Mississauga plant 

Hi- you might want to also add to bullets on this- that it can be imposed quickly and may work as interim step while 
more permanent solution developed- believe this point got lost in the edits. thanks 

Brenda llnington, Senior Counsel, Minislries of Energy and Infrastructure 4 i6 325 ·t785, fax 4 ·16 325 1781, brend8.1ininalon@qmarLQ.-ca 

TiffS COM.'t/U,\'!CA!JON ,\fAJ' HE SOUCJTO!UCLJE:\!F !-'Nn'JLLDELi AND CONT-I IN COlvT!DFNF!.:il. INFORMATION JNIENDED 0!\LY FON 11JE !'ENSON(S) 1'0 
ll'JiOM IT JS ALi! iNFSSED_ .L\.'Y J)JSSEMJNA "/JD/v' OR I)S'L OF 71-J/,',' 1/v'FOR:\!ATJON BJ' AA'YONE 071 fER JJ IAN 71/E jJ'./lENDED RECIFJLNT(.\j IS' l'JWI JJ!J!TE!J. iF 
YOU 11.-! !'E N.HI"JfiFD TJJ/S_,'>-fl:X1>1GE !/v' ERHON J'l.LISF"h'OT!FY !Jrcntfa.lininqton©onfario.ca Ai\lD DF:LE!E TilE A!ESR-!GF TliAl'vK JDU 

from: Kacaba, Jennifer (ENERGY) 
Sent: November 15, 2011 3:51 PM 
To: Calwell, Carolyn (ENERGY); Linington, Brenda (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Rehab, James (ENERGY) 
Surbject: RE: bullets for DM - Mississauga plant 

Carolyn, 

Attached are the bullets on the MZO. Brenda has reviewed ancl provided comments on these bullets. 
Please let me know if you have any questions. 

Jennifer 

From: Calwell, Carolyn (ENERGY) 
Sent: November 15, 2011 3:46 PM 
To: Linington, Brenda (ENERGY); l<acaba, Jennifer (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 

RE: bullets for D!Vl - Mississauga plant 

Thanks for doing this so quickly, Brenda. I understand that the DM wants pros and cons. I tried to re-work what you sent 
to frarne it in that way. Please revise as necessary: 

Expropriation 



• Government has 2 separate expropriating powers: 
o The Minister of Infrastructure has authority to expropriate land necessary for the use or purposes of the 

government. 
o The LGIC may direct the Minister of Infrastructure to expropriate land that the LGIC considers necessary 

for the benefit of the public. 
e Pros 

o Would trigger a known process under the Expropriations Act, including the establishment of value to be 
paid for land 

e Cons 
o Requires compliance with the Expropriations Act (less flexibility). 
o Exercise of expropriation authority could be challenged by current owner as not being necessary for 

purposes of government or necessary for the benefit of the public. 

from: Linington, Brenda (ENERGY) 
Sent: November 15, 2011 3:35 PM 
To: Kacaba, Jennifer (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: bullets for DM - Mississauga plant 

• The Minister of Infrastructure has authority to expropriate land necessary for the use or purposes of the government. 
The LGIC may direct the Minister of Infrastructure to expropriate land that the LGIC considers necessary for the benefit 
of the public. 

• Would require compliance with Expropriations Act including the establishment of the value to be paid for the land. 
• Exercise of expropriation authority could be challenged by current owner as not being necessary for purposes of 

government or necessary for the benefit of the public. 

Brenda Linington, Senior CounseL Ministries of Energy and Infrastructure 416 325 1785, fax 416 325 1781, brenda.lininqton@ontario.ca 

THIS COMMUNICATION MAY BE SOLICITOR/CLIENT PRIVILEGED AND CONTAIN CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE 
PERSON(S) TO WHOM IT IS ADDRESSED. ANY DISSEMINA TJON OR USE OF THIS INFORMA TJON BY ANYONE OTHER THAN TI-lE INTENDED 
RECIPIENT(S) IS PRO/i!BITED. IF YOU NAVE RECEIVED Tf-1/S MESSAGE IN ERROR PLEASE NOTIFY brenda.lining/onlaJonlario.ca AND DELETE THE 
MESSAGE TliANK YOU 
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From: Rehob, James (ENERGY) 
November 15, 2011 4:07PM Sent: 

To: 
Cc: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Linington, Brenda (ENERGY); Kacaba, Jennifer (ENERGY) 
Greenfield South- Hydro One - Use of Declaration/Resolution 

Privileoecl & Confidemtial Legal Adv[,:e I SolicilQL& Client Privileqed 

November 15, 2011 

Hi, Halyna --here is my best attempt to briefly address the option of requiring Hydro One (as the Transmitter for 
Greenfield South Power Corporation) to "not connect" the Greenfield South generation facility to the grid (or to 
"disconnect", if/once the connection has been made). 

• The Minister of Energy, as sole-shareholder of Hydro One Inc. ("Hydro One") may issue a shareholder 
declaration and resolution under s:I08 of the OBCA which would: 

Pros 

u Require Hydro One not to connect Greenfield South generation facility to the transmission system; or 
u Require Hydro One not to do so until either "further notified" by the Minister or until a particular event 

(resolution of the contract issues between lhe generator and the OPI\) has be been satisfactorily 
resolved (would still involve some notification by the Minister to Hydro One that all is satisfactorily 
resolved). 

o Require Hydro One to place the connection of this generation facility in a "low priority" position (a 
compromise position which may not send as strong a signal and would ultimately allow tile plant to be 
connected, once the higher-priority projects were connected,) 

• Would stop the generator from ultimately generating electricity into the IESO-Controlled grid (transmission 
system); 

0 Would send a very strong signal to the community, industry and stakeholders that the Government is extrerne!y 
committed to relocating the plant 

Cons 

e Requires Hydro One to conduct its operations in ways which are contrary to the ''open/non-discriminatary access" 
requirements in s.26 of the Electricity Act, 1998 (which provides that every generator would normally have access 
to the grid on a level-playing field, excluding technical constraints such as lack of capacity). 

@ Can't "stop construction" immediately, but wlll make It difficult to receive ffnancing once lenders become aware 
and ability of Greenfield to complete may be compromised (no guarantees depending upon its ability to negotiate 
alternative financing); 

• Requires the Crown (Minister of Energy on behalf of HMO) to assume all associated risks, liabilities, (including 
litigation risks and associated liabilities re. damage awards). 

o Practically speaking, Hydro One would likely be sued jointly, with the Crown, instead of the Crown on its 
own; 

o Hydro One rnay balk (Hydro One Board may refuse to comply with the declaration and resolution as 
being anti 

o Minister and Crown may be open to the "misfeasance in public office" litigation challenge or challenges 
along similar lines (arguable since the OBCI\ declaration/resolution are designed to require Hydro One to 
conduct itself in ways that are not consistent with the Electricity Act, 1998 s.26 open access 
requirements); 

I will send other optinos identified in another email. 



Thanks, 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: Rehob, James (ENERGY) 
November 15,2011 4:10PM Sent: 

To: 
Cc: 

Rehab, James (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Linington, Brenda (ENERGY); Kacaba, Jennifer (ENERGY) 
RE: Greenfield South - Hydro One - Use of Declaration/Resolution 

See slight correction (I finished a stray sentence- thanks, Jennifer!) 

From: Rehab, James (ENERGY) 
Sent: November 15, 2011 4:07 PM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Cc: Linington, Brenda (ENERGY); Kacaba, Jennifer (ENERGY) 
Suibje:ct: Greenfield South - Hydro One - Use of Declaration/Resolution 

November 15, 2011 

Hi, Halyna- here is my best attempt to briefly address the option of requiring Hydro One (as the Transmitter for 
Greenfield South Power Corporation) to "not connect" the Greenfield South generation facility to the grid (or to 
"disconnect", if/once the connection has been made). 

• The Minister of Energy, as sole-shareholder of Hydro One Inc. ("Hydro One") may issue a shareholder 
declaration and resolution under s. 108 of the OBCA which would: 

Pros 

Require Hydro One not to connect Greenfield South generation facility to the transmission system; QI 
n Require Hydro One not to do so until either "further notified" by the Minister or until a particular event 

(resolution of the contract issues between the generator and the OPA) has be been satisfactorily 
resolved (would still involve some notification by the Minister to Hydro One that all is satisfactorily 
resolved). 
Require 1-/ydro One to place the connection of this generation facility in a "/ow priority" position (a 
compromise position which may not send as strong a signal and would ultimately allow the plant to be 
connected, once the higher-priority projects were connected.) 

• Would stop the generator from ultimately generating electricity into the IESO-Controlled grid (transmission 
system); 

• Would send a very strong signal to the community, industry and stakeholders that the Government is extremely 
committed to relocating the plant. 

Cons 

* Requires Hydro One to conduct its operations in ways which are contrary to the "open/non-discrirninatary access" 
requirements in s.26 of the Electricity Act, 1998 (which provides thai every generator would normally have access 
to the grid on a level-playing field, excluding technical constraints such as lack of capacity). 

• Can't "stop construction" immediately, but will make it difficult to receive financing once lenders become aware 
and ability of Greenfield to complete may be compromised (no guarantees depending upon its ability to negotiate 
alternative financing); 

" Requires the Crown (Minister of Energy on behalf of HMO) to assume all associated risks, liabilities, (including 
litigation risks and associated liabilities re. damage awards). 

Practically speaking, Hydro One would likely be sued jointly, with the Crown, instead of the Crown on its 
own; 



o Hydro One may balk (Hydro One Board may refuse to comply with the declaration and resolution as 
being antithetical to its statutory mandate) 

o Minister and Crown may be open to the "misfeasance in public office" litigation challenge or challenges 
along similar lines (arguable since the OBCA declaration/resolution are designed to require Hydro One to 
conduct itself in ways that are not consistent with the Electricity Act, 1998 s.26 open access 
requirements); 

I will send other optinos identified in another email. 

Thanks, 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Attachments: 

Privileg§d and Confidential 

Perun, Halyna N. (ENERGY) 
November 15, 2011 4:28 PM 
Lindsay, David (ENERGY) 
Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 

Speaking Points 
Greenfieild Speaking Points Stop Construc!ion.15 ·11 2011.doc 

As requesterJ- hope this assists. 

Jfafyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & lnfrasiructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-maH: Ha_!_vna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom His addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently deleie the message and 
all attachments. Thank you. 





From: Rehab, James (ENERGY) 
November 15, 2011 4:30 PM Sent: 

To: 
Cc: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Kacaba, Jennifer (ENERGY); Lininglon, Brenda (ENERGY) 
Greenfield South- Option- Non-Binding Directive (OEB) 

Hi, Halyna, a further "communications-based' option does exist involving the use of an OIC and Directive made under 
OEBA s.27. 

• Minister of Energy could issue OIC and Directive to OEB clearly indicating that its intention is to proceed with gas 
generation facilities in a manner which is sensitive to the concerns of the public and communities in which such 
facilities are placed, and is preparing to embark upon a study [or whatever step is required.] 

Pros 

This clearly communicates to the OEB and all regulated stakeholders (including Greenfield South, the 
OPA and Hydro One) that we are entering a time of flux in terms of Government's energy policy relating 
to the location of natural gas pfants generally 

• Would send a very strong message to the OEB and the entire electricity sector, and through the OEB to the 
public, regarding current Government policy approaches to gas generation; 

u OIC's and Directives to the OEB represent authoritative positions of Government are normally accorded 
a very high profile; 

• The OEB might consider taking regulatory steps (such as reviewing license conditions of affected gas generators, 
such as Greenfield), as it works out how it will implement the directive. 

Cons 

The OEB may hold proceedings to determine how best to implement or address the direction, giving the 
Government's even step more profile. 

o OICas and Directives are published in the Ontario Gazette and are therefore recognized as authoritative 
legal instruments, even if somewhat general in nature. 

o Note: Energy LSB's position is that this OIC and Directive authority does not empower the Minister to 
require the OEB to take specific steps but is a policy directive designed to articulate the government's 
general policy to the OEB. 

• This OIC and Directive-making authority is general in nature and does not require the OEB to lake specific steps: 
c' Would not be recommended as an instrument capable of roquiring the OEB to review or suspend an 

existing license such as that issued to Greenfield South 
c Could not stop construction immediately. 
o Does raise the spectre of the "misfeasance in public office" argument, though perhaps less acutely since 

no direct action would be taken against any particular generation facility using this instrument; 

James P, H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 4 i 6-325-6676 
Fax: 416-325-1781 
james_rehob@ontario.ca 

Notice 



This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: Rehab, James (ENERGY) 
November 15, 20'11 4:58PM Sen!: 

To: 
Cc: 

Rehob, James (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (E~"ERGY) 
Kacaba, Jennifer (ENERGY); Lininglon, Brenda (ENERGY) 
RE: Greenfield South- Option- Binding Directive Under OEBA s.27. 1 

Privileged_& C:onfidentiaJ 

Hi, Halyna, as requested, here is an Option reflecting the use of an OEBA s.27. 1 OIC and Directive. This Directive, if 
accepted by the OEB as 'legal" (within the statutory authority of the Minister to issue) would require the OEB to take 
specific steps- however, it is a very risky option because it (i) does not appear to be within OEBA s.27.1 unless we can 
somehow connect the license revocation to either "energy conservation, load management, energy efficiency, or the use 
of cleaner energy sources including alternative or renewable energy source." Discussions with the client (Ryan King) on 
these elements has been quite consistent in the negative about its availability to this point. 

Pros 

•; Minister of Energy could issue an OIC and Directive to OEB requiring that the OEB revoke or suspend the 
generator, Greenfield South's, license to (i) generate or (ii) to sell electricity into the IESO controlled-grid: 
-OEB must follow the steps required of it in directive unless it challenges the authority or the issuance of 
same; 

• Would send a very strong message to the OEB and the entire electricity sector, and through the OEB to the 
public, regarding current Government policy regarding the Greenfield South power plant; 

o The OEB would be required to follow the steps prescribed by the Directive and to act in accordance with it (e.g. 
revoke or suspend the license) so lonq as the OEB did_ not contest the Minister's jurisdiction to make the Directive 
lD..li.9h! of the legal tensiorLbetween his authority under OEBA s.27. 1 and the OEB's own independent licensing 
authority under s.57. 

• The OEB may consider suspending the license while it considers taking regulatory steps (such as reviewing 
license conditions of Greenfield South), as it works out how it will implement the directive. 

Cons 

,, The OEB may hold proceedings to determine how best to implement or address the OIC and Directive, 
giving the Government's step Dtrectfve more profile and buying more time. 

c; OICas and Directives are published !n the Ontario Gazette and are therefore recognized as authoritatrve 
legal instruments, even if somewhat genera! in nature. 

o Would make even interim financing and long-terrn financing difficult to sustain since the license to 
generate is a very important approval required to sustain future income of the plant. 
Note: Energy LSB's position is that this OIC and Directive authority may not be authorized in these 
circumstances. If the OEB challenges the authority, seeks the opinion of the Divisional Court to review 
the jurisdictional matter, or otherwise fails to implement the OIC and Directive it could be very 
embarrassing for Government. 

• This OIC and Directive-making authority is specific in nature but would not necessarily immediately hal! 
construction. 

• Energy LSB's position is that this OIC and Directive authority may not be authorized in these circumstances. 
o if the OEB challenges the authority, seeks the opinion of the Divisional Court to review the jurisdiction of 

the Minister to issue, or otherwise fails to implement the OIC and Directive, it could be very embarrassing 
for Government. 
Does raise the spectre of the "misfeasance in public office" argument, though perhaps less acutely since 
no direct action would be taken against any particular generation facility using this instrument; 

o Greenfield South or any other interested party may choose to JR the issuance of the OIC and Directive 
based on the jurisdictional issues provided for above (unless a very solid link to one of the main elements 



-e.g. load management or the promotion of conservation or renewable energy) can be found and 
justified. 

James P. H. Rehab 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Rehab, Jarnes (ENERGY) 
November 15, 2011 5:37 PM 
King, Ryan (ENERGY) 
Calwell, Carolyn (ENEPGY) 
RE: what about this? 

Hi, Pyan- I don't (frankly) see any credible linkage at all, though I very much appreciate your raising it for us-- it really is 
designed to address a potential abuse of market power ( e,g, the manipulation by a market participant of the persons 
position in tile market or the manipulation of specific market rules in an "anti-competitive" manner). For instance, we've 
used this authority in the past as part of the bc1sis for flowing financial settfement amounts from OPG in order to ensure 
that OPG was not placed in a unique!y powerful, anti-competitive, position in respect of ihe other generators in the 
market MPMA required OPG to flow funds to other generators, etc. in order to address their unbalanced market power 
position relative to other generators and other MP's. 
Thanks very rnuch! 
Kindly, 
James 

from: King, Ryan (ENERGY) 
Sent: November 15, 2011 4:52PM 
To: Rehab, James (ENERGY) 
Sulbje>ct: what about this' 

Fn1m OEBA 
re: "'"'rlcf't 

ln order to address the abuse or possible abuse of market power in the electricity sector, 
the Minister may issue, and the Board shall implement, directives that been approved by the 
Lieutenant in Council concerning market mles made under section of the fd!If!IJ:i!i!J~IQ, 
1998 and existing or proposed conditions, 1998, c, l Sched. B, s, 28 ( l ). 





Confidential and Solicitor-Client Privileged 

Ministry of the Attorney General 
Briefing Note 

Legal Services Division 
Legal Services Branch- ENE/MOI 

OPTIONS FOR STOPPING WORK ON THE GREENFIELD SOUTH GAS PLANT 

Expropriation 

• Government has 2 separate expropriating powers: 
o The Minister of Infrastructure has authority to expropriate land necessary 

for the use or purposes of the government. 
o The LGIC may direct the Minister of Infrastructure to expropriate land that 

the LGIC considers necessary for the benefit of the public. 

• Pros 
o Would trigger a known process under the Expropriations Act, including 

the establishment of value to be paid for land 
o Could be used in combination with other options to secure control of land. 
o Triggering of expropriation process should result in termination of 

construction as funding may be impacted and current owner may not 
want to invest further if ownership not secure 

• Cons 
o May take some time to complete process under Expropriations Act. 
o Exercise of expropriation authority could be challenged by current owner 

as not being necessary for purposes of government or necessary for the 
benefit of the public. 

Ministerial Zoning Order 

• Ministerial Zoning Orders (MZO's) are issued by the Minister of Municipal Affairs 
and Housing under the Planning Act. 

• An MZO would impose Minister's zoning on the land and change the permitted 
uses of the land (e.g. an MZO could say that there could never be generation on 
this site moving forward) 

• Pros 
o Sends a message to the community to wipe off use of site. In this way an 

MZO could be used as a political message. 
o Doesn't freeze the land for other uses (i.e. Owner could still use land in 

other ways that are compliant with MZO) 
o Any future building permits would have to comply with the MZO 
o Financers may react negatively to the removal of the generation use 
o Can be imposed quickly and may work as interim step while more 

permanent solution developed 



• Cons 
o Does not necessarily stop construction - operates on a prospective basis 

• Would not affect rights under existing building permits and 
construction under these permits can continue 

Hydro One Declaration/Resolution 

• The Minister of Energy, as sole-shareholder of Hydro One Inc. may issue a 
shareholder declaration and resolution which would require Hydro One not to 
connect Greenfield South generation facility to the transmission system 

• Pros 
o Would stop the generator from ultimately generating electricity into the 

IESO-controlled grid (transmission system) 
o Sends a very strong signal to the community, industry and stakeholders 

that the Government is extremely committed to relocating the plant. 
• Cons 

o Would not immediately stop construction, but would make ongoing 
financing of the project difficult 

o Requires Hydro One to conduct its operations in ways which are contrary 
to the "open/non-discriminatory access" requirements in the Electricity 
Act, 1998 (which provides that every generator would normally have 
access to the grid on a level-playing field, excluding technical constraints 
such as lack of capacity). 

o Likely to attract litigation to the Crown and Hydro One and exposes the 
Crown to the liability 

o Hydro One may refuse to comply with the declaration and resolution as 
being contrary to its statutory mandate 

Stop Work Orders 

• Legislation provides authority for certain persons to issue stop orders or stop 
work orders in certain circumstances. We are not aware of any circumstances in 
this situation which would give rise to a stop work order in this case. 

• The following are examples where stop work orders may be issued: 
o Building inspectors have authority to stop construction or demolition work 

where another order made by that inspector (for example, to open up 
work) is not complied with. 

o Ministry of Labour inspectors can stop work where they perceive a 
situation dangerous to life or property. 

o Certain people can direct work to stop where dangerous circumstances 
exist pursuant to occupational health and safety legislation. 

o The Environmental Protection Act provides for authority to issue a stop 
order where a contaminant is discharging into the natural environment. 
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From: 
Sent: 
To: 

Reilob, James (ENERGY) 
November 15, 2011 6:00PM 
Calwell, Carolyn (ENERGY) 
FVV: Consent to generate 

Carolyn, a few days ago you had asked me about what authorizations were required by tile IESO to allow generators to 
generate into the IE SO controlled grid. Having found nothing directly relevant in statute, I had asked Mark Bergman of 
Tom Chapman's group to consider the generic question of the process by which a generator becomes "authorized" by the 
IESO to generate electricity through the IESO-controlled grid (under the guise of wanting to understand the terminology 
and process a bit better, which is true, actually). Here's what Mark provided. 

Thanks very much' 

James. 

From: Bergman, Mark (ENERGY) 
Sent: November 15, 2011 5:04 PM 
To: Rehob, James (ENERGY) 
Sutbject: Consent to generate 

Hi James, 
Today you asked about the terminology involved in granting consent to generate. From the IESO's perspective, the 

standard term would be completing the "market entry process" or "market participant authorization process." There 

are several steps involved in that process, each involving some kind of authorization or approval. For example, the IESO: 

• Issues an approval document called a New Facility Notification lNFN) that authorizes the facility as a Market 

Participant (3 months before connecting to the grid) 

• Issues an NFN that authorizes the facility to connect (1 month before connecting to the grid) 

• Issues final 'outage' approval (just prior to connecting to the grid) 

• Issues an NFN that authorizes the facility to commission (just after connecting to the grid) 

• Approves the commissioning report (about 2 months after connecting to the grid) 

• Issues an NFN conditional and of Market process 

Below is a link to the IE SO's Market Entry Guide. See page 20 for a diagram of the market entry process timeline. 

http: I I ie so. ca li rno web I pubs I train i ngl Market E n!t::'Lfl.ill 

Meanwhile, the OEB issues Electricity Generation licences. It is generally a requirement to be licensed, so I suppose this 

is another aspect of consent to generate in the IESO-administered market. 

Hope you find this information useful. 

Mark 
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From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
November 15, 2011 9:24PM 
Lindsay, David (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY) 
Calwell, Carolyn (ENERGY) 
Fw: Update 

Privileged and Confidential 

Please see below - Mike asked one of us to call him for an update -

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

----- Original Message ----
From: Calwell, Carolyn (ENERGY) 
To: Perun, Halyna N. (ENERGY) 
Sent: Tue Nov 15 20:15:46 2011 
Subject: Update 

Colin's meeting went well. OPA noifJ working on a revised term sheet in the form of an 
agreement that they hope to get to E tomorrow. r~ike is encouraging that this go between 
lawyers, as he thinks the outside counsel have a good relationship. 

Key term is coverage of carrying costs, "Jhich could take fOI'm of dra~J doifm letter of C1'edit. 
Could be up to $50M tho OPA says this is high. Would cover expenses payable and other 
immediate liabilities. This would buy stop construction and 60 days to negotiate resolution. 
The complication is E is interested in relocation- unlikely to be resolved in 60 days. 

Not clear if further letter will be required - will depend on events over next couple of 
days. 

t,/e should loop back c·Ji.th Mike tomorrm·J for an update on the te1"m sheet. 

Carolyn 





From: 
Sent: 
To: 

Kovesfalvi, Sylvia (ENERGY) 
November 16,2011 12A1 PM 
@CAB-Issues 

Cc: McMichael, Rhonda (CAB); Calwell, Carolyn (ENERGY) 
Greenfield Presser 

Attachments: phoio,jpg 

-----Original Message-----
From: Cayley, Daniel (ENERGY) 
Sent: November 16, 2011 12:36 PM 
To: Botond, Erika (ENERGY); Dunn, Ryan (ENERGY); Kett, Jennifer (ENERGY); Kovesfalvi, Sylvia 
(ENERGY); Morton, Robert (ENERGY); King, Ryan (ENERGY); Sharkawi, Rula (ENERGY); Nutter, 
George (ENERGY); Kulendran, Jesse (ENERGY) 
Subject: RE: Greenfield Presser 

Please see attached photo of the Greenfield South construction site. This was taken from the 
location where the presser was held. 

Daniel Cayley 

Issues and Media Offcier 

Communications Branch 

Ministries of Ener'gy and Infrcstructure 

Office: (416) 325-0781 

BB: (416) 347-4677 

P Please consider the environment before ng this e-mail 









From: 
Sent: 
To: 

Attachments: 

King, Ryan (ENERGY) 
November 16, 201'1 3:30PM 
Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
RE: Options briefing on at 5 
GS Options on Site 16 1 ·1 2011 (rk).ppt 

This is the deck I have in to Rick. 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: November 16, 21311 3:29 PM 
To: King, Ryan (ENERGY); Rehab, James (ENERGY) 
Subject: Options briefing on at 5 

If you can get to the 'deck. If not; no worries. 
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MINISTRYOF ENERGY 

Issues 

~ '"'ext steps to resolve the Greenfield South gas plant require 
the government and the OPA to determine: 

1. what compensation Greenfield South should receive for 
termination of the contract; and 

2. what will happen with the Greenfield South site 

~ These issues inform both negotiations with Greenfield 
. . 

South and, potentially, draft legislatio 

~ All options are not equally feasible and may need to be 
adjusted depending on circumstances 
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MINISTRYOF ENERGY 

Compensation 

~~~ Compensation is assumed to include: 
~~~ Sunk costs of construction and equipment 
~~~ Costs paid to terminate construction and equipment · 

contracts 
~~~ Soft development costs, such as engineering, design, 

surveys, and legal fees 
~~~ Costs of securing the site once construction stops 

~~~ Compensation could include: 
~~ Lostprofits 
~~~ Costs of acquiring the site 

CONFIDENTIAL/SOLICITOR-CLIENT 
PRIVILEGED 
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MINISTRYOF ENERGY 
········· .................................. ,, .... ······ .............. ······ ............................................................................. ., ............................................................................................. . 

Option 2 - Fixed Amount 

® Greenfield would receive compensation based on a 
amount determined by the OPA. This amount would be an 
estimate of costs to the date of termination of the contract, 
without verification from Greenfield South 

® Pros 
• An amount could be determined quickly 
• Could be used as a tactic in the context of legislation to advance 

negotiations 

® Cons 
• Would require implementation through legislation. 

- Greenfield would not agree to an amount imposed by the OPA or the 
government 

• Appears arbitrary and unfair 

CONFIDENTIAL/SOLICITOR-CLIENT 
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MINISTRVOF ENERGY 

The Project Site 

~~~ ' here are at least 3 options to address the project 
site, which is a brownfield in a mostly industrial 
and commercial area: 

1. Acquire the site 

2. Greenfield retains the site 

3· Engage the City of Mississauga to seek its 
· interest in acquiring the site from Greenfield 
South or contributing to compensation to 
Greenfield South 

·-"' . 

.,.-~, -~~---
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MINISTRYOF ENERGY 
......... '''''"'' ''" ...... ...... ............................ ....... .................................... . .................................................................................... , .......................................... . 

Option 2 - Greenfield retains site 

@I 1 ~se of site for electricity generation is prohibited throug 
agreement or legislatio 

® Greenfield is compensated as determined above, for costs 
of restoring site to its pre-construction state, if desirable, 
and retains title to the land 

~~ Pros 
• Limits OPA's and government's interests to immediate financial interests 

• Less intrusive to private interests than acquiring the site 

@I Cons 
• Public may continue to have ongoing concerns about future use of site 

CON Fl D ENTIAL/SO Ll CIT 0 P.-C Ll ENT 
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MINISTRYOF ENERGY 

Other Considerations 

.IJ Relocation - Greenfield South develops a 
generation project at another site or Greenfield 
South's turbines are used at another site 

• Relocation complicates and potentially delays resolution of the 
Mississauga site 

• Any potential site may have bring with it local opposition and/or 
other complications associated with the new location 

'"·'~' , .... 
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From: 
Sent: 
To: 

King, Ryan (ENERGY) 
November 16, 2011 3:45 PM 
King, Ryan (ENERGY); Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
RE: Options briefing on at 5 

One more thing I should have added is that vJith an alternative location, this will also be 
complicated by the fact that the government is contemplating a 'Gas Siting Review' vJhich may 
impact the suitability of CU!'rent alternative locations (depending on new parameters). 

-----Original Message----
From: King, Ryan (ENERGY) 
Sent: November 16, 2011 3:30 Pr~ 

To: Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
Subject: RE: Options briefing on at 5 

This is the deck I have in to Rick. 

-----Original Message-----
From: Calwell, Carolyn (ENERGY) 
Sent: November 16, 2011 3:29 P~1 

To: King, Ryan (ENERGY); Rehab, James (ENERGY) 
Subject: Op"tions br·iefing on at 5 

If you can get to the deck. If notJ no worries. 





From: 
Sent: 
To: 
Cc: 

Rehob, James (ENERGY) 
November 16, 2011 3:48 PM 
Calwell, Carolyn (ENER(;Y) 
Perun, Halyna N. (ENERGY) 
RE: Revised options deck 

Attachments: GS Options on Site 1611 20'11 (JPR Comments 3 45 pm).ppt 

Privileoed & Confidential_ Leqal Advice I Solicitor & Client Privileged 

November 16, 2011 

Hi, Carolyn. My comments on your very good slide-deck are reflected in red. I've only sent to you and Halyna as I am 
inciuding provisions of the draft Bitl -{Need to verify whether Rick/Ryan shouid be seeing drafts of the bill yet). 

In particular, I'm concerned about receiving clear direction on the "follow-on" contracts regarding Greenfield's own 
suppliers, etc. 

Comr>er1S<llicm: In terms of setting out the elements of compensation, however, I would just note that the draft Bill (in 
what Is currently s. 7 of the draft Bill) provides for a fairly complex formula (which I don't fully understand as of yet) and 
does excfude compensation for lost profits and goodwill. Subsection 7(1 0) of the draft bill could be useful in terms of 
obtaining more specl-flc direction, as it currently Includes amongst the elements for comPensation, the fo[!owing to be 
considered as "reasonable costs and expenses": 

Reasonable costs and expe:nst;s 
(I 0) For greater certainty and subject to subsection (ll), a reference ir1 thi.s section to reasonable 

costs and expenses incurred for the purpose of developing the project and the site includes reasonable 
costs and expenses incurred for that purpose for, 

(b) surveys, studies and testing; 

(c) engineering and design services; 

buildings, structures, machinery and fixtures erected or placed upon, in, over or under the 
land, or affixed to the land11 , forming part of or to be used in connection with the 
project; 

machinery and eqnipment to be used for or in connection with the generation, distribution or 
transmission of electricity, minus the net salvage value of the machinery and equipment as of 
the day this section comes into force; less can get for 

on sale or 

(f) tenninating contracts for the development of the project of ... ? 
to 



(h) property taxes; and 

(i) seeking government approvals and permits. 

Same 
(11) For greater certainty, a reference in this section to reasonable costs and expenses, 

(a) does not include any amount that exceeds the fair market value ofthe property, goods or 
services for which the cost or expense was incurred; and 

(b) does not include any amount for which the Corporation has been reimbmsed by another 
person. 

Site Remediation/Restoration: Just refiecting OLC's latest queries,we will need specific direction on the elements or 
level of site-remediation (what is to be removed, what is to remain) soon. So far, Ryan/Rick have provided that the site 
should "be returned to its preconstruction condition" but this needs to be verified (from my read of Ryan's email on point). 
For the purposes of this briefing, it would be good to fiag the need for specific decisions on elements regarding site 
restoration/remediation and to have "point person(s)" identified in MO/DMO to provide specific guidance on these 
elements along with our other questions. 

For instance, we need to be more specific about how the site is to be left and the level of remediation to be achieved or 
the remediation activities that are expected to be completed. My understanding of the policy direction regarding 
"returning the site to its pre-construction phase" includes the following: 

• Assume all major electricity generation equipment, installations, connections, etc. are to be removed 
• Whether ancillary structures (storage buildings, etc.) are to remain or are to be removed (direction so far is to 

remove but it would be good to confirm) 
• whether municipal services (electricity, water manes, etc.) are to remain if present prior to construction (LSB still 

working to confirm what services were on-site prior to construction). 
• Need direction on removal of dangerous substances (fuel oil, sulphuric acid, etc) - (assume remove and 

remediate but should be confirmed) 
If it turns out that there is a detailed listing of things that MO (or MOE) wants done, we can provide a schedule to the Bill 
to reflect these steps. 

Finally, re. Option 3, p. 11 -Cons: The province may wish to retain control of the site in order to ensure that no further use 
for generation purposes occurs, if we do not preclude using legislation. 

Kindly, 

James 

from: Calwell, Carolyn (ENERGY) 
Sent: November 16, 2011 1:14 PM 
To: King, Ryan (ENERGY); Rehab, James (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY) 
Subject: Revised options deck 

We had the opportunity to take the DM through the Greenfield options deck this morning and to discuss compensation 
and site issues. The DMO is now trying to schedule a briefing for the Minister, which could happen as early as tomorrow 
morning. Would you please take a look at the attached revised deck and provide your comments? The changes aren't 
intended to fundamentally revisit the approach but rather are supposed to clarify- if that hasn't happened, please let me 
know. The DMO is looking for the revised deck by end of day. My apologies for the short turn around. 

Thank you I 



This cornmunication may be so1idlor/client privileged and coniain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this \nfom1atlon by others than the intended reclpienl(s) ls pmhiblled. If you have received this message in error pfease notify the writer 
and permanently delete the message and aH attachments. Thank you. 

111 Subsection 10 (l) of the Assessment Act. 
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MIN\STRYOF ENERGY 

Issues 

~ Next steps to resolve the Greenfield South gas plant require 
the government and the OPA to determine: 

1. what compensation Greenfield South should receive for 
termination of the contract; and 

2. what will happen with the Greenfield South site 

~ These issues inform both negotiations with Greenfield 
South and, potentially, draft legislatio 

~ All options are not equally feasible and may need to be 
adjusted depending on circumstances 
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MINISTRVOF ENERGY 

Compensation 

* Compensation is assumed to include: 

• Sunk costs of construction and equipment 

• Costs paid to terminate construction and equipment contracts 

• Soft development costs, such as engineering, design, surveys, 
and legal fees 

• Costs of securing the site once construction stops 

• Compensation could include: 

• 

• 

• 

Lost profits 

Costs of acquiring the site 

Costs associated with compensating Greenfield's follow
on/sub-contractors (Enbridge Gas, trades, etc.) 

CON Fl DENTIAL/SOLI CITOR-CLI ENT 
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MINISTRYOF J:NERGY 

Option 2 - Fixed Amount 

® Greenfield would receive compensation based on an 
amount determined by the OPA. This amount would be a 
estimate of costs to the date of termination of the contract, 
without agreement of or verification from Greenfield South 

" Pros 
• An amount could be determined relatively quickly 
• Could be used as a tactic in the context of legislation to advance 

negotiations 

" Cons 
• Would require implementation through legislation. 

- Greenfield would not agree to an amount imposed by the OPA or the 
government 

• Appears arbitrary and unfair 

,,,.~· 
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MINISTRYOF ENERGY 

The Project Site 

@ • here are at least 3 options to address the project 
site, which is a brownfield in a mostly industrial 
and commercial area: 

1. Acquire the site 

2. Greenfield retains the site 

3· Engage the City of Mississauga to seek its 
interest in acquiring the site from Greenfield 
South or contributing to compensation to 
Greenfield South 

-·····"-'"'""' ·-····-............... 
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MINISTRYOF ENERGY. 

Option 2 - Greenfield retains site 

<!l '~se of site for electricity generation is prohibited through 
agreement or legislatio 

<!l Greenfield is compensated as determined above, for costs 
of restoring and remediating the site to its pre-construction 
state, if desirable, or restoration/remediation to an 
intermediate state, and retains title to the land Pros 

• Limits OPA's and government's interests to immediate financial interests 

• Less intrusive to private interests than acquiring the site 

<!l Cons 
• Public may continue to have ongoing concerns about future use of site 

~"""""~·~• ""~"• '" "'~' "'"~ ~"-~" ,,,. --~-•-'•'•' ~-~-,.•-~•••, "'•'"'~--· •- , ,, ••~•-o-.-••m--·-•••'- '"''"' ,, '''""' ,,,,,_~ _ _,, "'-•••••• •~-=.- ""'"""'"''~"'""~'~•-•••>•M -~-'
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MINISTRYOF ENERGY 

Other Considerations 

e Relocation - Greenfield South develops a 
generation project at another site or Greenfield 
South's turbines are used at another site 

• Relocation complicates and potentially delays resolution of the 
Mississauga site 

® Unclear whether turbines/equipment, etc. can be utilized at another 
site (given specific technical, connection and other requirements) 
[ntd-jpr: this is always a concern in other gas-generation relocation 
discussions, but should be verified with OPA or Rick/Ryan] 
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From: 
Sent: 
To: 

King, Ryan (ENERGY) 
November 16, 2011 4:48 PM 
Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
RE: Options briefing on at 5 

I understand there may have been some new developments out of the meeting this afternoon. 
The deck is ok as is but you can disregard my comment after about the siting review because I 
don't believe it will going forward any longer. 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: November 16, 2011 4:37 P~1 

To: King, Ryan (ENERGY) 
Subject: RE: Options briefing on at 5 

Just for certainty, I'm assuming that you'll let me kno~J if Rick is ok before I send anything 
on to the DMO - your changes look good to me. Thank you very much! 

Carolyn 

-----Original Message----
Fr-om: King, Ryan (ENERGY) 
Sent: November 16, 2811 3:38 Pf'i 
To: Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
Subject: RE: Options briefing on at 5 

This is the deck I have in to Rick. 

-----Original Message----
From: Calwell, Carolyn (ENERGY) 
Sent: November 16, 2811 3:29 Pr~ 

To: Ryan (ENERGY); Rehab, James (ENERGY) 
Subject: Options brie-fing on at 5 

I-F you can get to the deck. If not) no vJorr'ies. 





From: 
Sen!: 

Michael lyle [Michaei.Lyle@powerauthority.on.ca] 
November 15, 20·11 9:40AM 

To: Perun, Halyna N. (ENERGY) 
Co: Calwell, Carolyn (ENERGY) 

Attachments: 
FW: ARCES Contract Between Greenfield Power Corporation and the OPA .... 
November 14 2011 OPA Letter to Greenfield South.pdf 

High 

r~ichael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, t15H lTl 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyl~@Qower·author_Lt:Y~on. ca 

This e-mail message and any files transmitted with it a1'e intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted vii th 
it is strictly pi'ohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 

-----Original Message----
From: f~ichael Killeavy 
Sent: November 2011 7:39 M1 
To: Get' gory ~1. Vogt 
Cc: abirchen~~gh@cogeco.ca 
Subject: ARCES Contract Bet"Jeen Greenfield Power Corporation and the OPA .... 
Impoi'tance: High 

Greg, 

Furthel' to your conversation yeste1'day "Ji th Colin Andel' Sen, attached please find the letter 
Colin me.ntioned. 

Michael 

Michael Ki.lleavy, LL.B., f4BA, P.Eng. 
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Director, Contract f~anagement 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6283 (office) 
416-969-6071 (fax) 
416-520-9783 (cell) 
Michael. killeavy@pOI·Jerauthority. on. ca 

-
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November 14, 2011 

Greenfield South Power Corporation 
2275 lakeshore Blvd. West, Suite 400 
Toronto ON MBV 3Y3 

Attention: Greg Vogt, President 

Dear ML Vogt 

i20 Adelaide Street West 
Suile '1600 
Toronlo, Ontario MSH Iii 

T 416-967-7-17-1 
F 416-967-1947 
www. p01Nerauthority .on. ca 

Re Amended and Restated Clean !ARC:E:>l Contract between Greenfield Sn!uth 
Power and Ontario Power Aulh1>rii•v dated as of 12, 2005 and 
amended and restated as of March 16, 2009 

In response to the local community's concerns about the Greenfield South Generation Station, the 
Government has commi!ted to relocate the plant. It is the OPA's continuing desire to reach mutual 
agreement to terminate the Contract basad on the payment of appropriate compensation to Greenfield 
South and negotiate terms of a new contract for a facility in a different location. If these negotiations are not 
successful, the OPA will not proceed with the Contract 

Therefore, in light of your obligations to mitigate any damages resulting from the OPA's decision not to 
proceed with the Contract if negotiations are not successful, the OPJ\ requests that you cease all further 
work and activities in connection witl1 the Facility (as defined in the Contract), other than anything thai may 
be reasonably necessary in the circumstances to bring such work or activities to a conclusion. 

This letter constituies Confidential Information (as such term is defined in the Contract). 

Sincerely, 

POWER AUTHORITY 

Title: Chief Executive Officer 

cc: McMillan 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 2T7 
A!tention: Carl DeVuono 
Fax: 416-304-3755 





From: 
Sent: 
To: 

Gerard, Paul (ENERGY) 
November 22, 2011 3:37PM 
Calwell, Carolyn (ENERGY): King, Ryan (ENERGY): Collins, Jason R (ENERGY): Perun, 
Halyna N. (ENERGY) 
RE: URGENT MEDIA CALL- OPA- Doily Commercial News- Greenfield South (DEADLINE 
4PM TODAY) 

Thanks everyone. Much appreciated. 

From: Calwell, Carolyn (ENERGY) 
Sent: 22-Nov-11 15:27 
To: l<ing, Ryan (ENERGY); Gerard, Paul (ENERGY); Collins, Jason R. (ENERGY); Perun, Halyna N. (ENERGY) 
Sulbjed:: RE: URGENT ~-iEDlA CALL - OPA - Daily Commercial News - Greenfield South (DEADLINE 4PI"1 TODAY) 

That's fine. 

From: King, Ryan (ENERGY) 
Sent: November 22, 2011 3:26 PM 
To: Gerard, Paul (ENERGY); Calwell, Carolyn (ENERGY); Collins, Jason R. (ENERGY); Perun, Halyna N. (ENERGY) 
Su'bi<:ct: RE: URGENT MEDIA CALL- OPA- Daily Commercial News- Greenfield South (DEADLINE 4PM TODAY) 

Looks ok 

From: Gerard, Paul (ENERGY) 
Sent: November 22, 2011 3:25 Pf'-1 
To: Calwell, Carolyn (ENERGY); Collins, Jason R. (ENERGY); King, Ryan (ENERGY); Perun, Halyna f\1. (ENERGY) 
Suli:lje·ct: RE: URGENT MEDIA CALL- OPA- Daily Commercial News- Greenfield South (DEADLINE 4PM TODAY) 

The minister's office has suggested tile following. Please let me know what you think. 

The OPA and Greenfield continue to discuss details, including an agreement on facility relocation. As a result of ongoing 
confidential discussions, we are not ab!e to comment on particular provisions of the Greenfield contract 

From: Calwell, Carolyn (ENERGY) 
Sent: 22-Nov-11 15:07 
To: Gerard, Paul (ENERGY); Collins, Jason R. (ENERGY); King, Ryan (ENERGY); Perun, Halyna N. (ENERGY) 
Sulbject: RE: URGENT IVJEDIA CALL- OPA- Daily Commercial News- Greenfield South (DEADLiNE 4PM TODI\Y) 

Confidential/Solicitor-Client Privileged 

I'm not sure why the comment would include a reference to the Clean Energy Supply contract. It would be better to take 
thai. sentence out and have the response read as fo!rows: 

Hi Greg, 

Thank you J(Jr your message. 



The OP A and Greenfield continue to discuss details, including an agreement on Ji1cility relocation. These 
discussions arc ongoing, and we cannot comment on the specifics of these discussions while they are in
progress. We are not able to comment on particular provisions of the Greenfield contract. 

Regards, 

Tim Butters 

From: Gerard, Paul (ENERGY) 
Sent: November 22, 2011 3:01 PM 
To: Collins, Jason R. (ENERGY); King, Ryan (ENERGY); Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: URGENT MEDIA CALL- OPA- Daily Commercial News- Greenfield South (DEADLINE 4PM TODAY) 
Importance: High 

Hello, 

We've received another media call into the OPA. 

Please could you look it over because the convenience clause seems new. 

The deadline is 4 p.m. this afternoon. 

Thanks. 

Paul. 

From: Tim Butters [mailto:Tim.Butters@powerauthority.on.ca] 
Sent: November 22, 2011 2:46 PM 
To: Kovesfalvi, Sylvia (ENERGY); Sharkawi, Rula (ENERGY) 
Cc: Patricia Phillips 
Subject: MEDJA request: Greg Meckbach- Daily Commercial News re Greenfield South (review required asap) 
Importance: High 

Hi Rula and Sylvia, 

Earlier today we received a call from Greg Meek bach (Digital Media Editor) at Daily Commercial News and 
Construction Record in Markham. 1-le asked to speak to us about some questions he has about yesterday's 
announcement re Greenfield South: 

• Cost: Docs the OP A have an estimate on how much the developer will receive from the govcmment for 
cancelling the contract? 

• Contract: Can you conllrm that there was no termination for convenience clause (i.e. clause in many 
govcmmcnt contracts that gives the government the right to unilaterally terminate the contract at any 
time with or without giving any reason). 

Here is our proposed response which has been reviewed by Kristin and our vice president ol' Legal. Please 
review. We require an approved response by 4:00PM today. 
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Thank you your n1cssage. 

The OPA and Greenfield continue to discuss details, including an on facility relocation. These 
discussions arc ongoing, and we cannot comment on the specifics of these discussions while they are in
progress" OPA's standard form Clean Energy Supply (CES) contract docs not contain a termination for 
convenience clause. However, we are not able to comment on particular provisions of the Grecnliclcl contract. 

Regards, 

Tim Butlers 

Tim Butters 1 Media Relations Specialist 

Ontario Power J\uthority 
120 Adelaide St W", Suite 1600 I Toronto, Ontario, MSH lTl 
phone: 416.969" 6 2 4 9 I Fax: 416 "9 6 7 .194 71 Em a i I: :tl!:!lJ;ct!!~~i.Jl!;IJ!;I!~c'.'!i}Qicffi>,Qif19 

Please consider your environrnenta! responsibi!lty before printing this emcil 

This e-mail message and any files transmitted with i! ore intended only for t!Je norned recipient(s) above and may coma in inforrnation thor is privileged, confidential 
and/or exempt from disclosure under opp/icohlc low. If you ore not the intended recipient{s), any disseminoUon, disrriburion or copying of this e-mail messofw or any 
files tmnsmirted v;ith iris strictly prohibited if you hove received this messaQe in error, or are not the named recipient(s), please norify the sender immediately and 

delete this e-mail mes5oge. 
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From: 
Sent: 
To: 
Co: 

King, Ryan (ENERGY) 
November 22, 2011 5:14 PM 
Gerard, Paul (ENERGY); Collins, Jason R (ENERGY) 
Kovesfalvi, Sylvia (ENERGY); Calwell, Carolyn (ENERGY) 
RE: FOLLOW-UP MEDIA CALL- CBC (Freelance)- Gas Power Generation (Deadline 
Wednesday) 

These responses will need to 'JO to MO and possibly CO as well. This is particularly sensitive since only very high level 
review details have been referencc~d thus far. 

From: Gerard, Paul (ENERGY) 
Sent: November 22, 2011 4:17PM 
To: Collins, Jason R. (ENERGY); King, Ryan (ENERGY) 
Subje,ct: FOLLOW-UP MEDIA CALL- CBC (Freelance)- Gas Power Generation (Deadline Wednesday) 

Hello Emily and Ryan, 

I'm afraid this reporter has followed up with more questions. (He has not mentioned a vote about the Ymk Energy 
Centre.) 

These questions are a little out of my depth so I have to refer to your policy experts. Thanks. 

Regarding the statement: "We are reviewing I he process how future gas plants will be located in communities- this will 
guide our future plans." 

0 VVho is conducting the review? 
The of Energy will be conduction the review 

• Are members of the communities/organizations that spoke against previous gas plants involved in the process? 
\Ne are stiil in the preiirriincnv and are 1·eviewing oiller jurisdictions. \Ne wil! certainly keep all interested 
""'.'"''en cts we cleveiop IJ1e review process 
Regarding the York Energy Centre: 

• There is a transmission station in the Holland Marsh already. Can you clarify the transmission alternative? 
The Hoiland Marsh transmission st2tion is of the solution to the area along with the plant. The trcmsrnission 

ali.emative vvouid hcwe been replacing an 24 kn1 115 kV trans1nlssion line \vlth :1 ncv/ 230 I(\./ 
II'"''" iinc on ;_m ing right of way from to Arm rwssing through Ridges 

Regarding the cancellation of the Oakville ancl Greenfield South power plants: 

• Was the growth in residential population in Oakville and Mississauga the main factor? 

• Was there a threshold for the amount of residential buildings for t11e plant to be moved? 
(''"'ns'Ne:· to boti·"l of these: VVe have listened tcJ local comrnunities CHid have sought alternate arrangements. VVe wilt be 
seeking a transrnission so!ution in Oakville and \Nili be relocaling the Greenfield PianL 

from: koop.mk@gmail.com [mailto:koop.mk@gmail.com] On Behalf Of r~atthew Kupfer 
Sent: 22-Nov-11 15:27 
To: Gerard, Paul (ENERGY) 
Subje:ct: Re: GTA Natural Gas Power Plant Interview 



Thanks Paul: 

A few follow-ups. 

Is there anyone who I speak to elaborate on this sentence: 

"We are reviewing the process how future gas plants will be located in communities- this will guide our future plans." 

Who is conducting the review? Are members of the communities/organizations that spoke against previous gas 
plants involved in the process? 

On qLlCstion 3 and Northem York/King Township: 

Can you clarify the transmission altemative? There is a transmission station in the Holland Marsh already. 

Was the gmwth in residential population in Oakville and Mississauga the main factor? Was there a threshold f()f 
the amount of residential buildings for the plant to be moved? 

On Tuc, Nov 22, 20 ll at 10:07 AM, Gerard, Paul (ENERGY) <Paul.Gcrard(c[)ontario.ca> wrote: 

Hello Matthew, 

Thanks again for your email. 

1) How does natural gas power fit into Ontario energy plan? 

Natural gas is widely used for electricity generation worldwide. Natural gas plants have the flexibility to respond well to 
changes in demand, making them an important cushion for Ontario's electricity system-particularly for peak periods, 
Natural gas provides about 10 per cent of Ontario's electricity generation. 

Compared to the average air emissions from coal-fired generation, natural gas produces half the C02 (carbon dioxide) 
and supports the government's commitment to eliminate coal-fired generation. By replacing coal with natural gas and 
renewable energy sources, Ontario greatly reduces greenhouse gas emissions from its electricity supply mix. 

For more information about Ontario's Long-Term Energy Plan (LTEP), please visit http://www.energy.qov.on,ca/en/ltep/ 

2) How many natural gas plants have been commissioned and are still scheduled to be completed? 
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The lESO generation reports list 28 different gas-fired generation facilities operating in the province. 

As indicated in the L TEP, the procurement of a peaking natural gas-fired plant in the Kitchener-Waterloo-Cambridge area 
is sti!! necessary. !n that region, demand is growing at more than twice the provincial rate. 

We are reviewing the pmcess how future gas plants will be located in communities- this will guide our future plans. 

3) Why were the Oakville and Mississauga plants cancelled while York Energy Centre in King Township was not, though 
they were all opposed by local communities? 

The government made speciffc commitment to residents of Mississauga and Etobicoke to relocate the gas generating 
plant. There have been significant changes to the area since the plant was originally approved in 2005, including the 
construction of several residential buildings. 

The decision was made to seek a11 alternative transmission so!ution in Oakv!He that would meet the electricity needs. 

The northern York community had voted against the transmission alternative and the plant was needed to meet local 
requirements. York Energy Centre is working to address the township's concerns. 

4) !s the government changing it's commitment to natural gas power? 

Natural gas will continue to play a strategic role in Ontario's supply mix as it helps to: 

• Support the intermittent supply from renewables like wind and solar; 

• Meet local and system reliability requirements; 

• Ensure adequate capacity is available as nuclear plants are being modernized. 

5) How will it be meeting the energy demand those natural gas plants were supposed to fill? 

We are examining ways to meet overall system needs. Ontario requires the right combination of assets to ensure a 
balanced supply mix that is reliable, modern, clean and cost-effective. 
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Additional electricity supply is needed in the southwest Greater Toronto Area. The timing depends on a number of 
factors; our best estimate at this point is that it will be required by 2017/18. As announced by the government last year, 
new transmission can provide the needed supply instead of a power plant in Oakville. The public will be consulted on 
transmission options. 

Please don't hesitate to contact me if you need more help. 

Kind regards, 

Paul. 

From: Matthew Kupfer [mailto:matthew.kupfer@qmail.com] 
Sent: 21-Nov-11 17:40 

To: Gerard, Paul (ENERGY) 
Subject: Re: GTA Natural Gas Power Plant Interview 

Yes. Thanks. 

From: "Gerard, Paul (ENERGY)" <J:']l!Jl.GerarclQ.iJ.cJD.\.lliio.ca> 

Date: Mon, 21 Nov 2011 17:22:03 -0500 

To: Matthew Kupfer<matthew.kupf{;rtZiJgmail.com> 

Subject: RE: GTA Natural Gas Power Plant Interview 

Hello Matthew, 

I need more time to pull the information for this question 2. 
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Will tomorrow work for you? 

Thanks, 

PauL 

From: kQQP.rnkrrugmaiLc;QJI1 [rnailto:!<DQJ2J11k@om91Lcom] On Behalf Of Matthew Kupfer 
Sent: 21-Nov-11 12:49 
To: Gerard, Paul (ENERGY) 
Su:bjeot: Re: GTA Natural Gas Power Plant Interview 

Thanks, Paul. 
Jam trying to put the cancellations of the Oakville and Mississauga plants in perspective. Since the Ontario 
govcrnn1ent has been 111oving to shut down coal-fired power plants, how n1any natural gas plants have been 
commissioned and are still scheduled to he completed? York Energy Centre would be one, are there any others 'I 

Matthew 

On Mon, Nov 21, 2011 at 12:38 PM, Gerard, Paul (ENERGY) <PauLGer,;)rd(iiiontario.ca> wrote: 

Hello Matthew, 

Thanks for your email to Sylvia. 

1 would like to clarify question 2, "l1ow many natural gas plants have not been cancelled?" What do you mean by that? 

Paul. 

From: Kovesfalvi, Sylvia (ENERGY) 
Sent: 20-Nov-11 19:47 
To: 'mg_t:Li]_ew.is1'Rfer@_g.mail.com' 
Cc: Gerard, Paul (ENERGY) 
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Subject: Re: GTA Natural Gas Power Plant Interview 

Thanks Matthew- our offices are closed right now. We will follow up with you tomorrow. Paul Gerard our spokesperson 
will be in touch. 

Sent from my BlackBerry Wireless Handheld 

from: ]s000.mk(olqmail.com <Jsggg.mk(cilgrnail.com> 
To: Kovesfalvi, Sylvia (ENERGY) 
Sent: Sun Nov 20 19:34:44 2011 
Subject: Re: GTA Natural Gas Power Plant Interview 

No, just explaining my credentials. l may have been enthusiastic in the usc ofthe word Jiling, l will be shopping 
it around as a print piece. 

On Sun, Nov 20, 2011 at 7:32PM, Kovesfcrlvi, Sylvia (ENERGY) <Svlvia.Kovcsfalvi!ii]ggtario.ca> wrote: 

Are you filing the story with all three outlets? 

Sent from my BlackBerry Wireless Handheld 

from: iso.QR.mk(a'!gmail.com <]sg_qp.rnk(cilgrnail.com> 
To: 1\ovesfalvi, Sylvia (ENERGY) 

Sent: Sun Nov 20 18:44:03 2.011 
Subject: Re: GTA Natural Gas Power Plant Interview 

l file Saturday. 

On Sun, Nov 20, 2011 at6:25 PM, Kovcsfalvi, Sylvia (ENERGY) <Svlvia.Kovcsfalvi((iJontaricLca> wrote: 

Hi Matthew- what's your deadline? 

Sent from my BlackBerry Wireless Handheld 
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From: kQQfLID.b:.@grna i l.com < l<OOJlJJJ.bJGlqffigJL_g.}[D. > 
To: l<ovesfalvi, Sylvia (ENERGY) 
Sent: Sun Nov 20 17:40:50 2011 

GTA Natural Gas Power Plant Interview 

Hello, 

name is MaHhcw Kupfer !'rn a fl·cclancc reporter and contributor to the Toronto Standard, Open File 
Ottawa and CBC Radio. 

l'm working on a story about natural gas power plants in the Greater Toronto Area, in part in the context of the 
decision to cancel Mississauga. l would be happy to talk to a department spokesperson ifthe minister is not 
available. l would like answers for the li.1llowing questions: 

1) How docs natural gas power Jit into Ontario energy plan? 

2) How many natural gas plants have not been cancelled? 

3) Why were the Oakville and Mississauga plants cancelled while York Energy Centre in King Township was 
not, though they were all opposed by local communities? 

4) Is the governn1ent changing it's con1n1itn1ent to natural gas pcnver? 

5) How will it be meeting the energy demand those natural gas plants were supposed to fill? 

Thank you, 
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From: 
Sent: 
To: 
Cc: 

Kovesfalvi, Sylvia (ENERGY) 
November 22, 2011 5:18PM 
King, Ryan (ENERGY); Gerard, Paul (ENERGY); Collins, Jason R (ENERGY) 
Calwell, Carolyn (ENERGY) 
RE: FOLLOW-UP MEDIA CALL- CBC (Freelance)- Gas Power Generation (Deadline 
Wednesday) 

A smail change in b!ue be! ow (concluctlon to conducting In answer to first question). 

From: King, Ryan (ENERGY) 
Sent: November 22, 2011 5:14PM 
To: 'Gerard, Paul (ENERGY)'; Collins, Jason R, (ENERGY) 
Cc: 'Kovesfalvi, Sylvia (ENERGY)'; Calwell, Carolyn (ENERGY) 
Suibje:ct: RE: FOLLOW-UP MEDIA CALL- CBC (Freelance)- Gas Power Generation (Deadline Wednesday) 

These responses will need to go to MO and possibly CO as well. This is particularly sensitive since only very high level 
review details have been referenced thus far. 

From: Gerard, Paul (ENERGY) 
Sent: November 22, 2011 4:17PM 
To: Collins, Jason R, (ENERGY); King, Ryan (ENERGY) 
Subje:ct: FOLLOW-UP MEDIA CALL- CBC (Freelance) -Gas Power Generation (Deadline Wednesday) 

Hello Emily and Ryan, 

I'm afraid this reporter has followed up with more questions. (He has not mentioned a vote about the York Energy 
Centre.) 

These questions are a little out of my depth so I have to refer to your policy experts, Thanks. 

Regarding the statement: "VVe are reviewing the process how future gas plants wHI be located in communities- this will 
guide our future plans." 

~ Who is conducting the review? 
The of Energy ·will be conducting the reviev\/ 

• Are members of the communities/organizations that spoke against previous gas plants involved in the process'/ 
VVe are stili in H1e cn:cJ are rt-;vlewing other juri:::,dici:ions. 'v'Ve will cdl interested parties 
apprised m> we deveiop the review process 
Regarding the York Energy Centre: 

* There is a transmission station in the Holland Marsh already. Can you clarify the transmission alternative? 
The 1-·tollclnd Marsh transmission station is psrt of ihe solution to the area with the plant.. The transrnission 

<·3llerncii.ive would hr:;ve been replacing an existing 24 kln 1·15 kV trans1nission hnc with ~l nc\v KV 
lransn1IS.SlOn on an right of·v-Jay h'om tu Armitage TS through the 

Regarding the cancellation of tl1e Oakville and Greenfield South power plants: 

• Was there a threshold for the amount of residential buildings for the plant to be moved? 
/\nswer to IJo!h oi' these: V\fe have listened to iocal cornrnunities cmcl have sought <::l!terncJte ccconnc;·n 

seekin[l ci trc:nsmission solution in Oakville and \Nil! be relocatinQ the (Jreenfield F-'ian1. 



From: koop.mk@gmail.com [mailto:koop.mk@gmail.com] On Behalf Of Matthew Kupfer 
Sent: 2.2.-Nov-1115:2.7 
To: Gerard, Paul (ENERGY) 
Subject: Re: GTA Natural Gas Power Plant Interview 

Thanks Paul: 

A few liJllow-ups. 

Js there anyone who l speak to elaborate on this sentence: 

'We are reviewing the process how future gas plants will be located in communities- this will guide our future plans." 

Who is conducting the review'? Arc members of the communities/organizations that spoke against previous gas 
plants involved in the process? 

On question 3 and North em York/King Township: 

Can you clarify the transmission altemativc? There is a transmission station in the Holland Marsh already. 

Was the growth in residential population in Oakville and Mississauga the main factor? Was there a threshold for 
the amount of residential buildings for the plant to be moved? 

On Tue, Nov 22, 2011 at I 0:07 AM, Gerard, Paul (ENERGY) <Paul.Gcrard(ill,ontario.ea> wrote: 

Hello Matthew, 

Thanks again for your email. 

1) How does natural gas power fit into Ontario energy plan? 

Natural gas is widely used for electricity generation worldwide. Natural gas plants have the flexibility to respond well to 
changes in demand, making them an important cushion for Ontario's electricity system-particularly for peak periods. 
Natural gas provides about 10 per cent of Ontario's electricity generation. 

Compared to the average air emissions from coal-fired generation, natural gas produces half the C02 (carbon dioxide) 
and supports the government's commitment to eliminate coal-fired generation. By replacing coal with natural gas and 
renewable energy sources, Ontario greatly reduces greenhouse gas emissions from its electricity supply mix. 

For more information about Ontario's Long-Term Energy Pian (LTEP), please visit http://www.energy.gov.on.ca/en/ltep/ 
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2) How many natural[lclS plants have been commissioned and are still scheduled to be comple!E;d? 

The IESO generation reports list 28 different gas-fired generation facilities operating in the province. 

As indicated in the L TEP, the procurement of 8 peaking natural gas-fired plant in the Kitchener-Walerloo-Cambridge area 
is still necessary. !n that region, demand is growing at more than twice the provincial rate. 

We are reviewing the process how future gas plants will be located in communities-· this will guide our future plans. 

3) Wily were the Oakville and Mississauga plants cancelled while York Energy Centre in King Township was not, though 
they were all opposed by local communities? 

The government made specific commitment to residents of Mississauga and Etobicoke to relocate the gas generating 
plant. There have been significant changes to the area since the plant was originally approved in 2005, including the 
construction of several residential buildings. 

The decision was made to seek an alternative transmission solution in Oakville that would meet the electricity needs. 

The northern York comrnunity had voted against the transmission alternative and the plant was needed to meet tocal 
requirements. York Energy Centre Is working to address the township's concerns. 

4) Is the government changfng It's comrnllment to natural gas power? 

Natural gas will continue to play a strategic role in Ontario's supply mix 2.s it helps to: 

• Support the intermittent supply frorn renewables like wind and solar; 

• Meet local and system reliability requirements; 

~ Ensure adequate capacity is ava!!ab!e as nuclear plants are being modernized. 

5) How will it be meeting the energy demand those natural gas plants were supposed to fill? 



We are examining ways to meet overall system needs. Ontario requires the right combination of assets to ensure a 
balanced supply mix that is reliable, modern, clean and cost-effective. 

Additional electricity supply is needed in the southwest Greater Toronto Area. The timing depends on a number of 
factors; our best estimate at this point is that it will be required by 2017/18. As announced by the government last year, 
new transmission can provide the needed supply instead of a power plant in Oakville. The public will be consulted on 
transmission options. 

Please don't hesitate to contact me if you need more help. 

Kind regards, 

Paul. 

From: Matthew Kupfer [mailto:matthew.kupfer@gm<;Jl!,_~0m] 
Sent: 21-Nov-1117:40 

To: Gerard, Paul (ENERGY) 
Subject: Re: GTA Natural Gas Power Plant Interview 

Y cs. 'I'hanks. 

From: "Gerard, Paul (ENERGY)" <Paul.Gerard(i/)ontario.ca> 

Date: Mon, 21 Nov 2011 17:22:03-0500 

To: Matthew Kupfcr<matth~y.kupfer@gmail.com> 

Sub_jcct: RE: GTA Natural Gas Power Plant Interview 

Hello Matthew, 
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I need more time to pull the information for this question 2. 

Will tomorrow work for you? 

Thanks, 

Paul. 

from: )<ooP~mklil'flmjjJL~Qm [mailto:kQP.Q,mk@gmalLmml On Behalf Of Matthew Kupfer 
Sent: 21-Nov-11 12:49 
To: Gerard, Paul (ENERGY) 
Su!Jj,eclt: Re: GTA Natural Gas Power Plant Interview 

Thanks, PauL 
lam trying to put the cancellations oflhe Oakville and Mississaugu pbnts in perspective. Since the Ontario 
government has been moving to shut down coal-fired power plants, how many natural gas plants have been 
commissioned and arc still scheduled to be completed? York Energy Centre wollld be one, are there any others? 

Matthew 

OnMon,Nov21,2011 at12:38 Gerard, Paul (ENERGY) <PauLGel:;lrcl!i!)<)J)_lari~>,eJt> wrote: 

Hello Matthew, 

Thanks for your email to Sylvia. 

I would like to clarify question 2, "how rn>my natural gas plants have not been cancelled?" What do you mean by that? 

Paul. 

5 



From: Kovesfalvi, Sylvia (ENERGY) 
Sent: 2.0-Nov-1119:47 
To: 'rnatthew.kupfer(Qlgmail.com' 
Cc: Gerard, Paul (ENERGY) 

Subject: Re: GTA Natural Gas Power Plant Interview 

Thanks Matthew- our offices are closed right now. We will follow up with you tomorrow. Paul Gerard our spokesperson 
will be in touch. 

Sent from my BlackBerry Wireless Handheld 

from: kooo.mk@qmail.com <koop.mk@gmail.com> 
To: Kovesfalvi, Sylvia (ENERGY) 
Sent: Sun Nov 20 19:34:44 2.011 
Subject: Re: GTA Natural Gas Power Plant Interview 

No, just explaining my credentials. 1 may have hecn enthusiastic in the usc of the word tiling, l will he shopping 
it around as a print piece. 

On Sun, Nov 20, 2011 at 7:32PM, Kovesfalvi, Sylvia (ENERGY) <Sv1via.Kov(;sfalvi@onlario.ca> wrote: 

Are you filing the story with all three outlets? 

Sent from my BlackBerry Wireless Handheld 

from: kooo.mk@gmail.com <koop.mk(Qlqmail.corT)> 
To: Kovesfalvi, Sylvia (ENERGY) 

Sent: Sun Nov 2.0 18:44:03 2.011 
Subject: Re: GTA Natural Gas Power Plant Interview 

1 !lie Saturday. 

On Sun, Nov 20,2011 at 6:25PM, Kovesfalvi, Sylvia (ENERGY) <Svlvia.Kovcslillvi@ontario.ca> wrote: 

Hi Matthew- what's your deadline? 

Sent from my BlackBerry Wireless Handheld 
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from: kogJ. m llsil9IDi3 II D111J <]<ooQ.rrlL,@lfl rna iL mm > 
To: Kovesfalvi, Sylvia (ENERGY) 
Sent: Sun Nov 20 17:40:50 2011 

GTA Natural Gas Power Plant Interview 

Hello, 

My name is Mall hew Kupfer, I'm a f1-eclance reporter and contributor to the Toronto Standard, Open File 
Ottawa and CBC Radio. 

I'm working on a story about natural gas power plants in the Greater Toronto Area, in part in the context of the 
decision to cancel Mississauga. l would be happy to talk to a department spokesperson if the minister is not 
available. l would like answers f(Jr the following questions: 

J) How does natural power fit into Ontario energy plan? 

2) How many natural gas plants have not been cancelled? 

Why were the Oakville and Mississauga plants cancelled while York Energy Centre in King Township was 
not, though they were alf opposed by local communities? 

4) fs the goVCfi1111Cl1t changing it's COl11I11ltrnent to natural gas power? 

5) How will it be meeting the energy demand those natural gas plants were supposed to 11JI? 

Thank you, 
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From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
November 22, 201 'I 6:51 PM 
Lindsay, David (ENERGY) 
Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Camlyn (ENERGY) 

Revised draft agreement- OPA/Greenfield 

Hi~ No resofution as yet The key outstanding Item remains the residual value issue. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-668'1 I Fax: (4'16) 325-178'1 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ccJ 

Notice 
This communication may be soncitor/cllent privileged and contain confidential information intended only for the person(s) 
to whom It is addressed. Any dissemination or use of this information by others than the intended recipient(s) fs 
prohibited. !f you have received this message in error ple3se notify the writer and permanently delete the rnessa~Je and 
all attachrnents. Tl1ank you. 

From: Perun, Halyna N, (ENERGY) 
Sent: November 21, 2011 12:16 AfvJ 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
SulbjE,ct: Re: Revised draft agreernent- OPA/Greenfield 

Privileged and Confidentifll 

On my end only heard from Mike late into the evening. We understand that parties are getting clo~\e to an agreement. 
Apparently one key outstanding issue is whether residual value gets included in calculating lost profit if no relocation 
agreement and !ost profits end up beinQ arbitrated. A!so we've been told Hlat the OP!\ has a side letter w Eastern re 
negotiating a new contract for Keele (designed to get them the settlement above i 0 fv1 that we understand OEFC has not 
agreed to pay). 

Mike dld send me a further iteration of the agreement- but I will hold off sending you it- as there will be more to come 
tl1ough apparently not tonight 

The latest version I received more clearly addresses the possibility of a further nominal 300 MVV facillty should an 
incremental 300 MW at the relocated facility not be feasible 

Also this version shows that the OPA is to provide Greenfield w security for the performance of OPA's indemnity and other 
obligations in the flrnount equal to 150 M. 

We understand !hat comms roll out has OPA statement at 9:30 cmd min at len. But as finance, for one, needs to approve 
the settlement of the keele vafley 1itigation- comms has to be careful not t.o get ahead of what needs to be ln place before 
announcement made. 



Can discuss further in the am 

Regards, 

Hatyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Perun, Halyna N. (ENERGY) 
To: Lindsay, David (ENERGY) 
Cc: Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Calwell, Carolyn (ENERGY) 
Sent: Sat Nov 19 17:20:01 2011 
Subject: Revised draft agreeement - CPA/Greenfield 

Privileged and Confidential 

Attached please find latest iteration of a proposed agreement between the OPA and Greenfield. Key changes to note 
from OPA's first draft that we saw: 

Title of Agreement changes from "Construction Stoppage and Settlement Agreement" to "Facility Relocation and 
Settlement Agreement" 

Whereas clarified that it's as a result of the commitment of the Government of Ontario to relocate the Facility and 
at the request of the OPA that Greenfield is agreeing to stop construction and that the OPA and Greenfield agree 
to relocate the facility as per the agreement. 

The proposed agreement allows for the continuing manufacture of the gas turbine, the heat recovery steam 
generator, the transformers and the pumps (presumably to be used in the Relocated Facility). Greenfield is to 
arrange for suitable storage of this equipment in the meantime. 

The reference to Greenfield requesting that its Electricity Generation Licence be cancelled has been deleted as 
the licence is not site specific and presumably will be used for the Relocated Facility. 

Greenfield's Equity Sunk Costs (costs re engineering, designing, permitting etc) are to be substantiated by an 
Independent Engineer 

Greenfield and OPA agree to work together in good faith to determine a suitable site for a new nominal 300 MW 
natural gas fuelled combined cycle generating facility and the OPA agrees to assist Greenfield in obtaining all 
licenses, permits, certificates, approvals etc need to advance the Relocated Facility, plus potentially an additional 
300 MW depending on system needs. 

The OPA agrees to indemnify, defend and hold harmless Greenfield and its General Contractor from and against 
any and all losses "relating to, arising out of, or resulting from any claims by Contractors, Suppliers, Governmental 
Authorities and employees resulting from the cessation of construction of the Facility." 

Greenfield's damages to be determined as the net present value of the net revenues from the Facility that are 
forecast to be earned by Greenfield during the term of the ARCES contract, taking into account any actions that 
Greenfield should reasonably be expected to take to mitigate the effect of the termination of the ARCES contract. 

The references to the settlement of the Keele Valley claims have been deleted as the intent is to deal with them in 
a separate document (we have not seen this document as yet). 

This draft agreement is now with Greenfield's counsel for review. 
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Willlceep you posted. 
I 

:J{afyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be so1icitor/client privileged and contain confidential information Intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recfpient(s) is 
prohibited. !f you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent· 
To: 
Cc: 

Attachments: 

Perun, Halyna N. (ENERGY) 
November '15, 2011 9:22AM 
Wong, Tala (JUS) 
Lung, Ken (JUS): Calwell, Carolyn (ENERGY) 
F\f\1: Scanned- Lelier to J Hinds 
documen\201 i -1 H 4-202257.pdf 

FYI- what was sent lo Mr. Hinds lost evening 

Halyna N. Perun 
A/Director 
Lega! Services Branch 
Ministries of Energy&. Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6631 I Fax: (416) 325-1781 
88: (416) 671-2607 
E-mail: Ha_tvna.Perun_.?CQ)ontmJ9.ca 

Notice 
This communication may be solicitor/cUent privi!eged and contain confidential inform'"1tion intencled only for the person(s) 
to whom it is addressed. Any dlsseminal\on or use of this information by others than the intended reciplent(s) is 
prohibited. ff you have received this message in error please notify the writer and permanently de!eie the message and 
all attachments_ Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: November 14, 20 l1 8:36 Prlt 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY); Jennings, Rick (ENERGY); lvJaclennan, Craig (ENERGY) 
Cc: Kulendran, Jesse (ENERGY) 
SubjE:ct: Scanned - Letter to J Hinds 

Hi everyone - attached is the scanned copy of the letter signed by the Minister. This has been 
emailed to Mr Hinds a few minutes ago. Hard copy to come by mail. 

Joseph 

From: ])_QN.<;>J;Reply:(a>ontario.<;Q [miUJ1<;>:DoNQJ:Benlyialontario.cq] 
Sent: November 14, 2011 8:23 Pf•1 
To: Silva, Joseph (ENERGY) 
Subje:ct: scanned document from MEI DMO IBM l769MFP 





Ministry of Energy 

,f- F'ioor. He Jr.:;', El!r;ci'. 
90C 82y S~r;::,;~r 
To10ntc Ohl i".-'i7P.. :;:E! 
Tel 4':6-3;:7·6'755 
Fax: kH)-327--6754 

November 14, 201 i 

t'Ar. Jim Hinds 
Chair 
Ontario Power ,Authority 

Bureau du rninis\li0 

900. ru;:c 

TE:: 416- 327-6T5G 
Tb2c •l i6 321'-6754 

1600-i 20 J\de!side Street West 
Toronto ON MSH !Ti 

Dear Mr. Hinds: 

In response to your letter of November 10, 2011 and in recognition thai community opposition 
to the Greenfield South Generation Facility is ongoing and weH documented, i am writing to 
acknovv\edge the OPA's efforts to negotiate with the developer of the facility, Greenfield South 
Power Corporation, with an aim to achieving a satisfactory resolution concerning the 
Mississaug-a site. The government remains committed to having the plant relocated 

I have given careful consideration to pubjjc state-ments, correspondence to the government 
and resolutions of the Council of the Cfty of Miss)ssauga. VVhUe full recognition must be given 
to rate-payer value and the fair treatment of contractual counterparties, as suggested in your 
letter, in light of the strong and persistent opposition to the plant, the government supports the 
OPA's decision to not proceed with the contract and any other appropriate commercial and 
other steps that the OPt"" must take In seeking to stop construction of the gas plant at its 
current !ocaiion. The government \-'Viii due consideration to the question you have ratsed 
about the allocation of compensation. 

The circumstances in ,Mlsslssauga are unique. The government remains committed to a 
, stable of for Ontario and continued support of those making 

investments in Ontario's 

( ( '·~ 

M:nister 

David 





). > ' 

From: 
Sent: 
To: 
Cc: 

A!!achments: 

Perun. Halyna N. (ENERGY) 
November 15, 2011 9:25AM 
'Michael L y!e' 
Calwell, Carolyn (ENERGY) 
FW: Scanned- Letter to J Hinds 
document20i i -11-14-202257.pdf 

Hi Mike- this was em ailed to Mr. Hinds last evening~ hard copy to follow today by rna\L 

We're in meetings this morning- but Carolyn wil! aim to call you about next steps tater this morning. Contents of attached 
letter assume a "one step" approach- so we'd !ike to review that with you_ 

Minister would still like to see all schedules to the contract, so hope that that could be accommodated 

Thank you 1 

Jfafyruz 

Halyna N. Peron 
AJOirt;ctor 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6631 I Fax: (416) 325-ilil'r 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended rec!pient(s) is 
prohlbitecL If you have received this messafje In error please notify the writer and permanent!y delete the message and 
all attachments. Thank you. 





Mlnlstrj cf Energy 

Office of the tV:.nister 

,(''Floor, Heorst Block 
90C Bey Str&et 
T OI'JfliCJ ON M7 P.. 2E i 
Tei.. 416-327-6758 
Fa.x: 4'16-327-675!, 

November 14, 2011 

Mr. Jim Hinds 
Chair 

8ure<;u du minis\rG 

!oron1c 2Ei 
Tei A"1f.i 327-6"?58 
TEif:c 4''rE 327--5754 

Ontario Power Authority 
1600-120 Adelaide Street West 
Toronto ON M5H iTI 

Dear Mr. Hinds: 

in response to your letter of November 10. 20'\ 1 and in recogn!tlon that con1munity opposition 
to the Greenfield South Generation Facility \s ongoing and well documented, Jam writing to 
acknowledge the OPA's efforts to negotiate with the developer of the faci!ity, Greenfield South 
Power Corporation, with an aim to achlevtng a satisfactory resolution concerning the 
Misstssauga site. The government remains committed to having the plant re1ocated. 

i have given careful consideration to public statements, correspondence to the government 
and resolutions of ihe Council of the City of Mlss\ssauga. \Nhile fuU recognition must be given 
to rate-payer value and the fair treatment of contractual counterpartles, as suggested in your 
letter, in light of the strong and persistent opposition to the plant, the supporis the 
OPA'-s decision to not proceed with the contract and any other appropriate commercial and 
other steps that the OPA must take in seeking to stop construction of the gas at its 
current location. The government wi\i glve due consideration to ths you have raised 
about the a!iocatlon of "'"mr,pe:c,"Jinn 

The circumstances in Mlssissauga are unique. The government remsins committed to a 
, stabie supply of for Ontario and continued support of those making 

investments in Ontario's electricity sy:srs·m. 

Chrfs Bentley 
Minister 

c: Davici Lindsciy, Deputy fvlinister 





From: 
Sent: 
To: 

Attachments: 

Peron, Halyna N. (Et-.JERGY) 
November 15, 2011 9:31 AM 
Calwell, Carolyn (ENERGY): Rehob, James (ENERGY) 
Fw: Short note on tort of misfeasance in pub!ic office 
BN Misfeasance of Oftice.14 11 201'1.doc 

James - Carolyn or I win update you about this when we have a free moment 

Halyna PertH! 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Senl using BlackBerry 

From: Silva, Joseph (ENERGY) 
To: Maclennan, Craig (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
Sent: Tue Nov 15 09:27:07 2011 
Subje!d:: Short note on tort of misfeasance in public office 

Craig -as per the Minister's request, please find attached a "Coles notes" on the tort of 
misfeasance in public office. Legal has advised this is not a deep dive into the law but is written to 
provide the Minister with a high-level explanation of the tort, including defences. 

Joseph 





The Tort of Office 

Elements ofthe Tort 

• There are three elements unique to this tort which must be demonstrated by a 
successful plaintiff, and two further elements which are common to torts generally. 1 

( 1) the defendant must be a public official who was exercising or purporting to 
exercise public functions; 

(2) !he public officer must act unlawfully. The unlawful act can be a breach of 
relevant statutory provisions, acting in excess of the powers granted to the 
public official, omitting to act in circumstances in which the public officer is 
under a legal duty to act, or acting for an improper purpose. Unlawful acts 
could also include tortious acts and breaches of contract; 

(3) the public official must be aware that his or her conduct is unlawful and that it 
is likely to injure the plaintiff; 

{4) the plaintiff must prove that the public official's tortious conduct was the legal 
cause of his or her injuries; and 

(5) the injuries suffered must be compensable in tort law. 

Tile tort of misfeasance in public office can arise in one of two ways:2 

o conduct that is specifically intended to injure a person or class of persons; and 
(Category A) 

o a public officer who acts with knowledge both that he or she has no power to do 
the act complained of and that the act is likely to injure the plaintiff (Category B) 

In either case, the essential elements that must be established are the same and 
include: 

( 1) deliberate and unlawful conduct in the exercise of public functions, and 

1 Foschia v. Conseil des Ecoles Cathofique de Langue Franr;aise du Centre-Est [2009} O.J. No. 2536 at para 22 
'Odhavji Estate v. Woodhouse [2003} S.C.J. No. 74 at para. 22 [Odjhavjt] 
See also: O'Dwyer v. Ontario (Racing Commission) [2008} O.J. No. 2219. 
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(2) awareness that the conduct is unlawful and likely to injure the plaintiff 

• The distinguishing features between the two categories of the tort are in the manner 
in which the plaintiff proves each element of the tort. 

o In Category A, the fact that a public official acted with the express purpose of 
causing harm is sufficient to satisfy each element of the tort (because a public 
officer does not have the authority to exercise their powers for an improper 
purpose) 

o In Category B, the plaintiff must prove both elements of the tort individually 

• In both cases, the focus of the inquiry is on whether the alleged misconduct is 
deliberate and unlawful. 

Defences 

o Most importantly, the defendant must have been aware that their conduct was 
unlawful 

o The state of mind required to establish liability depends on which category the 
tort falls into: 

• Category A involves "targeted malice"; 

• Category B may be satisfied by reckless indifference as to the legality 
of the act or its probable consequences: "[a]t the very least... the 
defendant must have been subjectively reckless or wilfully blind as to 
the possibility that harm was a likely consequence of the alleged 
misconduct" 3 

• The plaintiff has the burden of establishing the elements of the tort. 

• A defendant would have to provide evidence to establish that the action was not 
unlawful and was made in good faith and without the intention of inflicting harm on 
the plaintiff. 

• Legal authority for the action complained of would also provide a defence to 
allegations as the tort requires unlawful conduct. 

Prepared by: 

Reviewed by: 

Originated: 

' Odhavji at para. 38. 

Amanda Letourneau, Student-at-Law 

Carolyn Calwell, Deputy Director 
Halyna Perun, A/Director 

November 14, 2011 
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From: 
Sent: 
To: 
Cc: 

Micrrael Lyle [Michaei.Lyle@powerauthority.on.ca] 
November 15, 2011 9:37 AM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 
RE: Scanned - Letter to J Hinds 

Thanks. I vviH forward to you shortly the letter which went from the OPt\ to Greenfield South to the secured 

lenders. VVe are currentry reviewing the exhibits to determine what of them wE~ \MiH sUH need to redact. 

Michael Lyle 
Genera\ Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
~i 20 Adelaide Street VVest, Su1:te J 600 
Toronto, Ontario, M5H 1TI 
Direct 4'! 6-f569-6035 
Fax: 416.969.6383 
Ernai(: rn ichaei.IYi~@J;;JQweraut~orlbLon .ca 

Tr~is e"rm-Jil rnessagG and any files trensmitted wi\h it are intended on!'y tor the namc'd recinic·niic\ sbove: ''rKi may contain iniorrnation the<\ is nci,ciiec,cd conlidentini 
and/or ex&mpr from disclosure under applicablt:: I<:,Jw_ \1 you are no\ 1t1s intended ~mv di~;::·,eminaiion. dis\nl>UiiOn w coovina of mess~we or 
<:iny files lrEll15rniaed VJilh i! is strictly prohibited. If you have re-ceived HliS m;:,so·,aqE: in erto 'or are no\ U<e llCiniE:i.i recipi<~nt(O,), pi'C0~~sc !1otify the sender irnrn~~l!ste\y 
Elnd delete lhi~~ e~rnail messa(.y:? 

This e-rnai\ message and any fi\es transmitted with it are intended only for the named recipient(s) above and may contain information that is 
privile9eci, confidential andior exempt from disclosure under applicable law. if you are not the intended reclpient(s), any dissemination, 
distribution or copying of this e-ma\\ message or any files transmitted with it is strictly prohibited. If you have received this message in error, 
or are not the named reciplcnt(s), p\ease notify the sendu irnmeo"iately and clelete this e-mail message. 

from: Perun, Halyna N. (ENERGY) [!llil1/tq;J:Ijjjyna.PEI1!0~@Q!li;QJiOS§] 
Sent: November 15, 2011 9:25AM 
To: l"'ichael Lyle 
Cc: Calwell, Carolyn (ENERGY) 
Subje:ct: FW: Scanned - Letter to J Hinds 

Hi Mike- this was em ailed to Mr. Hinds last evening- hard copy to follow today by mail. 

We're in meetings this morning- but Carolyn will aim to call you about next steps later this morning. Contents of attached 
letter assume a "one step" approach- so we'd like to review that with you. 

Minister would still like to see all schedules to the contract, so hope that that could be accommodated 

Thank you! 

Jfafyru1 



Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 

,, 

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others ll1an the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Al!achments: 

Michael lyle [Michaei.Lyle@powerauthority.on.ca] 
November '16, 201·1 5:34 PM 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Draft Agreement 
DRAFT Construction Stoppage and Sehlement Agreement.docx 

This was sent to Greenfield late this afternoon. 

Michael Lyle 
General Counsel and Vice President 
legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H Hi 
Direct 416-969-6035 
Fax: 416.969.6363 
Emai!: michael.!v(e@QOW§I.~illboritwn.cc.§ 

This e-mail message and any files transmitted with it ure intended only for the narned recipient(s) above and may contain information thEJt is privllegecJ, confldentbl 
and/oo exempt from disclosure under applicable law_ Jf you are not the intended recipien!(s), any dlsseminaUon, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. Jf you have rece'1ved this message in error, or are no! the named recipienl(s), please notify the sender imrnedl~J!ely 
ancJ delete !his e-mail messCJge 

This e-·mail rw35sage ond any files transmitted witll it are intended only for the named recipif-cnt(s) above ancJ may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. lf you are not the intended recipient{s), any dissemination, 
distribution or copying of this e-rnai1 rnes~~age or any n!es transmitted with it is strictly prohibited. 1f you have receiv12d thi5 messaiJe in error, 
or are not the named recipient(s), please notify the sender immediately anci delete this e-mail me~:;sage. 





DRAFT: NOVEMBER 16, 20H 

This Construction Stoppage and Settlement Agreement (the ts 
dated as of the @i1 day of November, 2011 (the "Effective Date") between Grcenf!eld South 
Power Corporation the Ontario Power Authority (the "OPA") and Eastern 
Power Limited ("Eastern Greenf!elcL the OP A and Eastern Power are each referred to 
as a and collectively as the 

WHEJ{EAS the OPA and Greenfield executed a Clean Energy Supply Contract 
dated as of the 12th day of April, 2005 and amended and restated as of the J 6th day of March, 
2009 (lhe "An.CES 

AND WHEREAS in response to the local community's conccms about the 
Greenfield South Generating Station, the Govemment committed to relocate the plant; 

AND Greenfield has agreed to stop construction work on the 
Facility on the tenns and conditions set tor'J1 in this Agreement; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and suf1iciency of which arc hereby 
acknowledged, and intending to be legally bound, the Pmties agree as follows: 

ARTICLE 1 
lNI'ERPRETATION 

ln addition to the tenus defined elsewhere herein, the following capitalized tem1s shall have the 
meanings stated below when used in this Agreement: 

"Business means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other clay on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 

""'"'" means this Agreement, any prior drafts of this Agreement and 
correspondence related to this Agreement, any arbitration pursuant to this Agreement (including, 
without limitation, the proceedings, written materials and any decision) and all inlcm11ation that 
has been identified as confidential and which is furnished or disclosed by the Disclosing Party 
and its Representatives to the Receiving Party and its Representatives in connection with this 
Agreement, whether before or after its execution, including all new inflxmation derived at any 
time hom any such confldential inJomwtion, but nding: (i) publicly-available inionnation, 
unless made public by the Receiving Party or its Representatives in a manner not permitted by 
this Agreement; (ii) inhmnation already known to the Receiving Party prior to being iumished 
by the Disclosing Party; and (iii) infixmation disclosed to the Receiving Party from a source 
other than the Disclosing Party or its Representatives, if such source is not subject to any 
agreement with the Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) 
inlormatinn that is independcutJy developed by the Receiving Party. 

means any Person engaged to pcr!(Jrm work on the Facility. 
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"Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sul'Gcicnt to elect or appoint !1fty percent (50%) or more of the individuals who arc 
responsible lor the supervision or management of that Person, or (ii) the exercise of de facio 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise. 

"Credit Facility" means any loans, notes, bonds or debentures or other indebtedness, liabilities 
or obligations, tor the t1nancing of the Facility, which include a charge, mortgage, pledge, 
secmity interest, assignment, sublease, deed of trust or similar instrument with respect to all or 
any part of the Supplier's Interest granted by the Supplier that is security for any indebtedness, 
liability or obligation of the Supplier, together with any amendment, change, supplement, 
restatement, extension, renewal or modification thereof. 

"Disclosing Party", with respect to Confidential Infom1ation, is the Party providing or 
disclosing such Confidential lnfonnation and may be the OP A, Greenfiekl or Eastern Power, as 
applicable. 

"Facility" means the natural gas fuelled combined cycle generating fl1cility being constructed at 
2315 Loreland Avenue, Mississauga, ON, lAX 2A6, commonly known as Greenfield South 
Generating Station. 

"Government of Ontario" means Her Majesty the Queen in right of Ontario. 

"Govc1·nmenta! Authority" means any federal, provincial, or municipal govemmcnt, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such govcm111cnt, parliament or legislature, or any court or other law, regulation or rule
making entity, having jmisdiction in the relevant circumstances, including the Independent 
Electricity System Operator, the Ontario Energy Board, the Electrical Safety Authority, and any 
Person acting under the authority of any Governmental Authority, but excluding the Ontario 
Power Authority. 

"Person" means a nalmal person, f1nu, tmst, partnership, limited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governmental 
Authority or other entity of any kind. 

"Receiving Party", with respect to Confidential Information, is the Party or Parties rccervmg 
Cont1clentia.llniornmtion and may be OPA, Greenfield and Eastem Power, as applicable. 

"Representatives" means a Party's directors, offlcers, employees, auditors, consultants 
(including economic and legal advisors), contractors and agents and those of its affiliates and, in 
the ease oC the OPA, shall include the Govemment of Ontario and any cmvoration owned or 
Controlled by the Govemment of Ontario, and their respective directors, officers, employees, 
auditors, consultants (including economic and legal advisors), contractors and agents. 

"Sccm·cd Lender" has the meaning gi vcn to that term in the ARCES Contract. 

l.ECiAL _\.22(_)77'1<W5 



"Secured LE,mler 
Contract. 

Security Agreement" has the meamng g1ven to that term in the ARCES 

means the location of tl1e Facility and includes any laydown lands in the vicinity of the 
Facility. 

means any Person engaged to supply any materials, products, equipment, machinery, 
components or apparatus f(Jr the Facility. 

"Supplier's means the right, title and interest of Greenfield in or to the Facility and the 
ARCES Contract, or any benefit or advantage of any ofthe tixegoing. 

L2 

The following Exhibits arc attached to and ii.1rm part of this Agreement: 

Exhibit A 
Exhibit B 
Exhibit C 
Exhibit D 

I.3 

Form of Irrevocable Standby Letter of Credit 
Full and Final Release 
Copy of Environmental Compliance "Approval number 2023-71:-lUMVW 
Copy of Electricity Generation Licence EG-2009-0023 

The inclusion of headings in this At,'Teement arc for conveni cncc of reference only and shall not 
aHcct the construction or interpretation of this Agreement. 

1.4 Gender and Number· 

ln this Agreement, nnless the context otherwise requires, words importing the singular include 
the plural and vice versa and words impmiing gender include all genders. 

1.5 

Except where otherwise expressly provided, all amounts in this Agreement arc stated, and shali 
be puicl, in Canadian dolJars and cents. 

1.6 

This Aga·ecment constitutes the entire agreement between the Parties pertaining to the sul>Ject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be impiied by statllte) and there are no agreements in connection with I he subject matter 
ofthis except as speciiically set forth or referred to in this Agreement. reliance is 
placed on any warranty, representation, opinion, advice or assertion of filet made by a Party to 
this Agreement, or its directors, of11cers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been rcduced to writing and included as a term of this Agreement. 
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1. 7 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this A~o>Teement constitute a continuing waiver or operate as 
a waiver ot: or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 

1.8 Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the laws of Canada applicable therein. 

1. 9 Preparation of Agreement 

Notwithstanding the fact that this Agreement was drafted by the OPA's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambit,'l.rity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the OPA or in favour of Eastem Power or Greenfield when 
interpreting such term or provision, by virtue of such fact. 

1.10 Severability of Chmscs 

ll~ in any jurisdiction, any provision of this Agreement or its application to any Party or 
circumstance is restricted, prohibited or unenforceable, the provision shall, as to that jurisdiction, 
be ineHcctive only to the extent of the restriction, prohibition or unen!orceability without 
invalidating the remaining provisions of this Agreement and without affecting its application to 
other Parties or circumstances. 

1. H Exclusion of Consequential Damages 

Notwithstanding an)1hing contained herein to the contrary, no Party to this Agreement will be 
liable under this Agreement or under any cause of action relating to the subject matter of this 
Agreement tor any special, indirect, incidental, punitive, exemplary or consequential damages, 
including loss of profits, loss of use of any property or claims of customers or contractors of the 
Parties for any such damages. 

2.1 Cessation of Construction 

ARTICLE 2 
COVENANTS 

{a) Greenfield shall forthwith cease construction of the Facility and any part thereof 
and shall cause all of its Contractors to cease any work related to the Facility and 
fully demobilize 11·om the Site, other than any activities that may be reasonably 
necessary in the circumstances to bring such work to a conclusion. Greenfield 
shall also cause all of its Suppliers to li.1rthwith cease manufactur~ng any 
materials, products, equipment, machinery, components or apparatus to be 
incorporated into the Facility, other than the gas turbines, and shall not permit any 
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materials, products, equipment, machinery, components or apparatus i.o be 
delivered to the Site during the term of this Agreement. For greater ceriainly, 
Greenfield shall not pem1it the delivery of the gas turbines to the Site. 

(b) Notwithstanding Section 2.1 (a), Greenfield shall, or shall cause a Contractor to (i) 
maintain safety and security of the Site consistent with the standards to which 
saftc:ty and security of the Site was maintained prior to the Effective Date, (ii) 
hllfill all applicable obligations under the Occupational Health and Safety Act 
(Ontario), and (iii) maintain insurance coverage in accordance with Section 2.! 0 
of the A RCES Contract. 

(c) Within thirty (30) days afler the Effective Date, 

(i) Greenfield shall apply for a review Environmental Compliance 
Approval number 2023-7HUMVW (a copy of which is attached as Exhibit 
C) pursuant to section 20.4(1) of the EnvironmenLal Protection Act 
(Ontario) and request that such approval be revoked without the issuance 
of a new approval; and 

(ii) Greenfield shall request in writing that Electricity Generation Licence EG-
2009-0023 (a copy of which is attached as Exhibit D) be cancelled 
pursuant to section 77(5) of the Ontario Energy Board Act, 1998. 

In both cases, to the extent permitted, Greenfield shall request that consideration 
of the application or request be expedited. 

(d) Greenfield shall not at any time reapply for an electricity generation licence or an 
environmental compliance approval for the Facility or for any other electricity 
generation facility at the Site. 

Cos is 

The OPA shall, within 30 days after receipt of a detailed invoice from Grcenlicld, 
reimburse Greenfield for all reasonable, out-ot~pockct costs (i) incurred by 
Greenfield in complying with its obligations set out in Section 2.l(a) and Section 

l(b) and (ii) incun-ed by Greenfield fc1r the construction of the Facility prior to 
the Effective Date and becoming clue on or after the Eilective Date, which have 
not heen paid and arc not the subject of an advance or a draw on any Credit 
Facility. 

Parties acknowledge that the OPA. has, upon execution of this Agreement, 
provided to Greenfield, security for the perf(mnancc of the OPA's obligation set 
out in Section 2.2(a) in an amount equal to$[®!] in the brm attached as Exhibit A 
(the "Cessation Costs If the OPA fails to pay any undisputed amount 
when due in accordance with Section 2.2(a), GrecnJ1eld shall have the right to 
draw such unpaid amount fi·om the Cessation Costs Security, provided that 
Greenfield provides the OPA with ten (lO) Business Days' prior notice of its 
intent to draw on the Cessation Costs Security and at the end of such notice period 
such unpaid mnount ren1ains outstanding. 
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2.3 Settlement ofthe Keele Valley Claims 

Upon execution of this Agreement, the OP A shall cause the Ontario Electricity Financial 
Corporation to pay to Eastern Power the sum of ten million dollars ($10,000,000.00) and lo 
execute the "Full and Final Mutual Release" attached as Exhibit B, and Eastern Power shall 
execute the "Full and Final Mutual Release" attached as Exhibit B. Eastern Power shall forthwith 
obtain an order dismissing the following proceedings on a without cost basis: (i) in the Ontario 
Superior Court, Comi File No. 98-CV -152604, (ii) in the Court of Appeal tor Ontario, Docket 
No. C49598, and (iii) Ontmio Court of Justice (General Division) Court File No. RE7280/96. 

2.4 ARCES Contract 

By entering into this Agreement, neither Greeniield nor the OPA waives any provision of the 
ARCES Contract, provided that the obligations of Greenfield and the OPA under the ARCES 
Contract shall be suspended during the tcnn of this Agreement, except as otherwise set out 
herein. For greater certainty, the OP A and Greentield agree that the ARCES Contract continues 
to be in ihll force and effect. 

2.5 Credit l'acilitics 

(a) Greenfield agrees to promptly seck the consent of any Secured Lenders to the 
enteJing into of this Agreement by the OP A and Greenfield. Greenfield and the 
OPA agree to negotiate in good faith any reasonable amendments to this 
Agreement requested by the Secured Lenders. 

(b) Upon the OPA's request, Greenfield agrees to do all such acts and execute and 
deliver or cause to be done, executed or delivered all such further acts, deeds, 
documents, consents, assurances and things as may be required in order for the 
OPA to take an assignment of all of the rights, interests, obligations and bendits 
ol' all of the Secured Lenders under the applicable Credit Facilities and Secured 
Lender's Security Agreements in exchange for the OP A paying to the Secured 
Lender all accrued and unpaid interest and any reasonable make whole payments 
or breakage fees (less any breakage benefits) which Greenfield is obliged to pay 
to the Secured Lenders pursmnt to the Credit Facilities, together with the 
outstanding principal amount of the debt i1mcled under the Credit Facilities. The 
OP A agrees that loll owing any such assignment it shall not initiate any 
enforcement proceedings against Greent!eld under the assigned Credit Facilities 
and Secured Lenders Security Agreements. 

(c) Following any assignment of the Credit Facilities and Secured Lender's SecuJity 
Agreements to the OP A, Greenfield agrees, upon the OP A's request, to do all 
such ti.rrther acts and execute and deliver or cause to be clone, executed or 
deli verccl all such ti.trthcr acts, deeds, documents, consents, assurances and things 
as may be required in order for the OPA to assign the Credit Facilities and 
Secured Lender's Security Agreements to the Government of Ontario or to any 
corporation owned or Controlled by the Government ofOntaJio. 

LFiAL __ l .22(iTI9WI.S 
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The OPA and Grccniield agree to work together good ti:rith to negotiate the definitive form of 
an agreement for the mutual termination of the ARCES Contract and to negotiate tenns of a new 
contract for a facility in a di±Icrcnt location. 

3 
CONFIDENTJALITY, FIPPA AND PRIVILEGED COMMUN!CATJONS 

3.1 fidlcntthrllnformation 

From the Effective Dale to and following the expiry of lhc term, the Receiving Party shall keep 
confidential and secure and not disclose Conf!dentiallnformation, except as follows: 

(a) The Receiving Party may disclose Confidential lnfi:xmation to its Representatives 
ii)[ the purpose of assisting the Receiving Party in complying with its obligations 
under this Agreement On each copy made by the Receiving Party, the Receiving 
Party must reproduce all notices which appear on the originaL The Receiving 
Party shall infonn its Representatives of the confidentiality of Confidential 
!nlormation and shall be responsible tor any breach of this Article 3 by any of its 
Representatives. 

(b) If the Receiving or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or similar process) to disclose any Conlidential 
lntcmnation in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shaH promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the ConJ!dential ln±Cmmttion to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 3.2. 

lf the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential lnfclrmation, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 

compliance with this Agreement H: in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 
Confidential lnicnmation, the Receiving Party and its Representatives may disclose only such of 
the Conildcntial lnfclrmation to the Party compelling disclosrrrc as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel fix the Disclosing Party) 
that such Confldcntial [nf(mm!tion is confidential and subject to non-disclosure on tem1s and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient's agreement to receive and use such Conlldential lolormation subject to those 
terms and conditions. 
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3.3 Return of Infm·mation 

Upon written request by the Disclosing Party, Confidential Infonnation provided by the 
Disclosing Party in printed paper fonnat or electronic lonna! will be retumed to the Disclosing 
Party and Confidentiallnfom1ation transmitted by the Disclosing Party in electronic fonnat will 
be deleted from the emails and directories of the Receiving Party's and its Representatives' 
computers; provided, however, any Conf1dential lniurmation (i) found in drafts, notes, studies 
and other documents prepared by or fur the Receiving Party or its Representatives, or (ii) tuuncl 
in electronic turmat as part of the Receiving Party's oft~site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the turegoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Conl1clcntial lnlurmation materials it receives f(Jr the limited purpose of discharging any 
obligation it may have under laws and regulations, and shall keep such retained copy subject to 
the terms of this Article 3. 

3.4 FIPP A Records and Compliance 

The Parties acknowledge and agTee that the OPA is subject to the Freedom oflnformation and 
Proleclion of Privacy Acl (Ontario) ("FJPPA") and that FIPPA applies to and govcms all 
Confidential lnfonnation in the custody or control of the OPA ("FIPPA Records") and may, 
subject to FIPPA, require the disclosure of such FlPPA Records to third parties. Greenfield and 
Eastern Power agree to provide a copy of any FJPPA Records that it previously provided to the 
OPA if Greenfield or Eastem Power, as applicable, continues to possess such PIPPA Records in 
a deliverable iunn at the time of the OPA 's request. If Greenfield or Eastern Power, as 
applicable, does possess such FlPPA Records in a deliverable fonn, it shall provide the same 
within a reasonable time after being directed to do so by the OPA. The provisions of this section 
shall survive any termination or expiry of this Agreement and shall prevail over any inconsistent 
provisions in this Agreement. 

3.5 l'rivilcgcd Communications 

(a) The Parties agree that all discussions, communications and correspondence 
between the Parties or their Representatives from and aHer the elate of this 
Agreement, whether oral or written, and whether Confidential lnfunnation or not, 
in connection with the tennination of the ARCES Contract or otherwise relating 
to any differences between the Parties respecting the ARCES Contract or relating 
to other projects or potential oppmtunities being discussed between the Parties are 
without prejudice and privileged. 

(b) Notwithstanding Section 3.5(a), nothing in this At,'Tecment shall prevent 
Greenfield and the OPA from communicating with one another on a with 
prejudice basis at any point in time by designating its communication, whether 
oral or written, as a "with prejudice" communication, provided that such "with 
prejudice" communication does not include or refer, either directly or indirectly, 
to any without prejudice and privileged discussions, communications and 
conespondenee. 

LEGAL l:22077<JS'I.S 



4.1 

- 9-

ARTICLR4 
AND 

(a) This Agreement shall be effective from the Effective Date Jix a period of 60 days, 
provided that the tenn may be extended once by an additional period of 60 days 
by either I he OPA or Greenfield providing the other Parties with written notice no 
less tban five (5) Business Days prior to the expiry of the original term. 

(b) Upon expiry of this Agreement, following any extension exercised in accordance 
with Section4.l(a): 

(i) the ARCES Contract shall be terminated and Greenfield and the OP A 
sball commence dispute resolution pursuant to Article 6 to detennine the 
amount owed by the OPA to Greenfield, which amount shall be 
determined as though the termination of the ARCES Contract was a 
termination by Greenfield pursuant to Section l 0.4(a)(i) of the ARCES 
Contract; 

(ii) CJrecnf]elcl shall promptly return any undrawn portion of the Cessation 
Costs Security to the OPA; and 

(iii) subject to Section 7 .l 0, no Party shall have any further obligations 
hereunder. 

ARTICLE 5 

5.! Notices 

All notices pertaining to this Agreement shall be in 
as follows: 

lfto Greenfield: 

and to: 

Greenfield South Power Corporation 
227 5 Lakeshore Blvd. West 
Suite 400 
Toronto, Ontario M8V 

Attention: Greg President 
Facsimile: (416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

and shall be addressed 
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[fto Eastern Power: Eastern Power Limited 
2275 Lakeshore Blvd. West 
Suite 400 

and to: 

lfto the OPA: 

Toronto, Ontmio M8V 3Y3 

Attention: 
Facsimile: 

Greg Vogt, President 
(416) 234-8336 

McMillan LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario MSJ 2T7 

Attention: 
Facsimile: 

Carl DeVuono 
(416) 304-3755 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ontario 
MSH lTl 

Attention: 
Facsimile: 

Michael Lyle, General Counsel 
( 416) 969-6071 

Either Party may, by vvritten notice to the other Parties, change the address to 
which notices arc to be sent. 

(b) Notices shall be delivered or transmitted by t~rcsimile, by hand. or by courier, and 
shall be considered to have been received by the other Party on the date of 
delivery if delivered prior to 5:00 p.m. (Toronto time) on a Business Day and 
otherwise on the next !allowing Business Day, provided that any notice given 
pursuant to Section 2.2(b) shall be sent by facsimile and by courier. 

ARTlCLE6 
DISPUTE RESOLUTION 

6.1 Informal Dispute Resolution 

If any Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the affected Party or Parties 
desctibing the nature and the particulars of such dispute. Within len (1 0) Business Days 
following delivery of such notice to the affected Party or Parties, a senior executive (Senior 
Vice-President or higher) trom each affected Party shall meet, either in person or by telephone 
(the "Senior Conference"), to attempt to resolve the dispute. Each senior executive shall be 
prepared to propose a solution to the dispute. ll~ following the Senior Conference, the dispute is 
not resolved, the dispute shall be settled by arbitration pursuant to Section 6.2. 

LHiAL 1::'."2077%9.5 
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Arbitration 

Any matter in issue between the Parties as to their rights under this Agreement shall be deciclccl 
by arbitration pursuant to this Section 6.2, provided, however, that the Parties have first 
completed a Senior Conference pursuant to Section 6.1. Any dispute to decided in 
accordance with this Section 6.2 will be decided by a single arbitrator appointed by the Parties 
or, if such Parties tlril to appoint an arbitrator within fiHeen (15) days following the reference of 
the dispute to arbitmtion, upon the application of any of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) clays after the end of the arbitration hearing 
and shaH notify the in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to intcqxet and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, ilnal and binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions ofthcArbitration Act, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enforcement of any award made. If it is necessary to enfixcc such 
award, all costs of enfi.)rccmcnt shall be payable and paid by the Party against whom such award 
is cnfcn·ced. Unless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incrnTcd during the arbitration process, and 

Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible f(;r its own costs incurred during the arbitration 
process. 

7.1 Default 

ARTICLE 7 
MISCELLANEOUS 

(a) lf the OPA fails to pcrfonn any material covenant or obligation set forth in this 
Agreement and such failure is not remedied within five (5) Business Days after 
written notice of such failure hom Greenlicld, such failure shaH constitute a 
"Buyer Event of Default" under the ARCES Contract and shall entitle Greenfield 
to exercise any remedies thereunder in connection with such default. 

lf Greent!eld fl1ils to perf(mn any material covenant or obligation set forth in this 
Agreement and such fr1ilurc is not remedied within five (5) Business Days after 
written notice of such Jl1ilurc f!·om the OPA, such l'itilurc shall constitute a 
"Supplier Event of Default" under the ARCES Contract and shall entitle OP A 
to exercise any remedies thereunder in connection with such dchrult. 
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7.2 Injunctive and Other Relief 

Greenfield acknowledges that a breach of this Agreement by Greenfield, including, without 
limitation, Section 2.1, Article 3, or any attempt to draw on the Cessation Costs Security not in 
accordance with this Agreement shall cause irreparable hann to the OPA, and that the injury to 
the OP A shall be difficult to calculate and inadequately compensable in damages. Greenfield 
agrees that the OP A is entitled to obtain injunctive relief (without proving any damage sustained 
by it) or any other remedy against any actual or potential breach of the provisions of this 
Agreement by Greenfield. 

7.3 Record Retention; Audit Rights 

Greenfield shall keep complete and accurate records and all other data required for the purpose 
of proper administration of this Agreement. All such records shall be maintained as required by 
laws and regulations but for no less than for seven (7) years atler the creation of the record or 
data. Greenfield, on a confidential basis as provided for in Article 3 of this Agreement, shall 
provide reasonable access to the relevant and appropriate tlnancial and operating records and 
data kept by it relating to this Agreement reasonably required f(Jr the OPA to (i) comply with its 
obligations to Govemmental Authorities, (ii) verify or audit billings or to verify or audit 
infi:nmation provided in accordance with this Agreement, and (iii) perfonn any clue diligence 
regarding the Credit Facilities required by the OPA to determine whether to exercise its rights set 
out in Section EITor! Reference source not found .. The OPA may use its own employees for 
purposes of any such review of records provided that those employees are bound by the 
confidentiality requirements provided for in Article 3. Altematively, the OPA may at its own 
expense appoint an auditor to conduct its review. 

7.4 Inspection of Site 

(a) The OPA and its authorized agents and Representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this 
Agreement, have access to the Site and every part thereof during regular business 
hours and Greenfield shall, and shall cause all personnel at the Site to fi.rmish the 
OPA with all reasonable assistance in inspecting the Site for the purpose of 
ascertaining compliance with this Agreement; provided that such access and 
assistance shall be canied out in accordance with and subject to the reasonable 
safety and security requirements of Greenfield. 

(b) The inspection of the Site by or on behalf of the OPA shall not relieve Grcent!cld 
of any of its obligations to comply with the terms of this Agreement. In no event 
will any inspection by the OPA hereunder be a representation that there has been 
or will be compliance with this Agreement and laws and regulations. 

7.5 Inspection Not Waiver 

Fail me by OPA to inspect the Site or any part thereof under Section 7.4, or to exercise its audit 
1ights under Section 7.3, shall not constitute a waiver of any of the rights of the OP A hereunder. 
An inspection or audit not followed by a notice of a def~llllt by Greenfield shall not constitute or 
be deemed to constitute a waiver of· any such default, nor shall it constitute or be deemed to 
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