
Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Rehob, James (ENERGY) 
SeJ)tember 26, 20111:18 PM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 
RE: mississauga plant 

Yes, l11 pull something together. Thanks! James 

From: Perun, Halyna N. (ENERGY) 
Sent: September 26, 201112:32 PM 
To: Rehob, James (ENERGY) 
Cc: calwel, carolyn (ENERGY) 
Subject: mlsslssauga plant 

Hi James - Ken Lung has asked for a short note on the Mississauga Plant and the Lib candidates 
promise to stop its construction. Please provide a very short background on the plant, what stage it's 
at, what would be required to stop it, and advice our branch may have provided recently on the issue 
of cancellation. Please aim for end of day. Thank you James 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontarlo.ca 

Notice 
This communication may be solicitor/client priviliged and contain confidential information intended 
only for the person{s) to whom it is addressed. Any dissemination or use of this information by others 
than the intended recipient{s) is prohibited. If you have received this message in error please notify 
the writer and permanently delete the message and all attachments. Thank you. 
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; . 
ferun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 

Rehab, James (ENERGY) 
September 26, 2011 4:29 PM 
Perun, Halyna N. {ENERGY) 
Calwell, Carolyn {ENERGY) 
RE: mississauga plant Subject: 

Attachments: Greenf.eld South BN LSB {Sept 26-11) (2A}.doc 

Privileged & Confjdentjal Legal Advice I Solicitor & Client Privtteged 

September 26,2011 

Good day, Halyna. I have prepared the draft note for your review. I note that quick but thorough a review of my electronic 
files revealed no legal advice having been provided by myself on that particular contract during any recent time-frame, 
and discussions with other counsel involved in the relevant part of our Energy practice areas confirmed these Initial 
findings. 
Let me know if you require anything further. 
Kind regards, 
James 

From: Perun, Halyna N. (ENERGY) 
Sent: September 26, 2011 12:32 PM 
To: Rehob, James (ENERGY) 
Cc calwell, carolyn (ENERGY) 
Subject: misslssauga plant 

Hi James - Ken Lung has asked for a short note on the Mississauga Plant and the Lib candidates 
promise to stop its construction. Please provide a very short background on the plant, what stage it's 
at, what would be required to stop it, and advice our branch may have provided recently on the issue 
of cancellation. Please aim for end of day. Thank you James 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 32~81/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice . 
This communication may be solicitor/client priviliged and contain confidential information intended 
only for the person(s) to whom It is addressed. Any dissemination or use of this information by others 
than the intended recipient(s) is prohibited. If you have received this message in error please notify 
the writer and permanently delete the message and all attachments. Thank you. 
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ISSUE: 

Confidential and Solicitor-Client Privlleped 

Ministry of the Attorney General 
Briefing Note 

legal Services Division 
Legal Services Branch - ENE/MOI 

• Status of the Greenfield South Gas Generating Plant in light of Liberal 
Candidates' political promises to •cancel" construction of the plant. 

• Currently there are four Liberal candidates in Etobicoke and Mississauga (Donna 
Cansfield, Charles Sousa (in his riding), Laurel Broten, and Dipika Damer1a who 
have articulated positiohs relating to terminating the Greenfield South project. 

BACKGROUND 

• Greenfield South Generating Station Is a 280 MW combined cycle natural gas plant 
located in the City of Mississauga on a 4.5 hectare property at 2315 Loreland 
Avenue (the •Greenfield project"). 

• The Greenfield project arose out qf a Clean Energy Supply (CES) procurement 
process arising out of a 2004 Clean Energy Supply (CES) Ministerial Procurement, 
where such contracts were eventually passed to the OPA. One of the CES 
contracts was awarded to Greenfield South Power Corporation (the proponent). 

• The project is important to meeting local reliability needs for the Southwest and 
Western GTA, and has been positioned as part of the coal closure strategy. 

• The plant is 200 metres from the nearest residence, 100 metres from the nearest 
hospital and 1.1 km from the nearest school. 

Approvals and Commercial Status 

• In July, 2011, Greenfield reports proceeding with construction including laying 
foundations for the steam and gas turbine halls, and have placed orders for the 
major equipment (generators, turbines, etc.) involved. 

• ·In June, 2011, MOE announced that it will conduct an updated review of the 
approval fo.rthe Greenfield South facility to assess recent developments. To date, 
no end-date was set for this process. In May, 2011 , the proponent finalized its 
financing arrangements and the City of Mississauga issued Building Permits for the 
building housing the generation equipment. 

• In March, 2011, OPA renegotiates the Initial Commercial Operation Date (C.O.D.) 
with the proponent, Greenfield Power Corp., in recognition of the lengthy regulatory 
approvals and financing delays experienced by Greenfield South. The new C.O.D. 
is the third quarter (Q3) of 2014. 
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• In 2008, MOE had granted all necessary environmental approvals. 

o However, there was a lengthy period of force majeure (suspension of time 
pending resolution of regulatory and approval issues) resulting from approval 
delays; 

o Greenfield South experienced two years of regulatory delays before MOE 
rendered its final decision denying a request for elevation. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

Legal Options for Cancelling Greenfield South Contract 

• Cancellation of the project at this stage would involve the termination of the OPA 
contract by the parties on a commercial basis or by the OPA acting on 
instructions contained in a Ministerial Direction. 

• Further study of the specific contract itself and the provisions sought to be 
utilized in any given scenario would be necessary to provide further certainty on 
remedies available to each party. 

• Any action by the City or the Ministry, and presumably the OPA, which Involved 
the cancellation of the Greenfield South Project carries the high risk of litigation, 
since the proponent may be quite prepared to bring suit to protect its financial · 
interests. · 

• Note that an initial review of our records reveals that LSB had not been asked to 
provide advice on this particular contract during any recent timeframe. 

Date: 

Prepared by: 

Approved by: 

September 26, 2011 

James P.H. Rehob, Senior Counsel, Energy LSB 

Halyna Perun, A/Director 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 

. . 



·l 
.:erun, Haly~a N. (ENERGY) 

From: Calwell, Carolyn (ENERGY) 
Sent;, September 26, 2011 4:43 PM 
To: Perun, Halyna N. (ENERGY) 
Subject: FW: mississauga plant 
Attachments:. Greenfield South BN LSB (Sept 26-11) (2A).doc 

Edits for your consideration. 

From: Rehob, James (ENERGY) 
Sent: September 26, 20114:29 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: RE: misslssauga plant 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

September 26, 2011 

Good day, Halyna. I have prepared the draft note for your review. I note that quick but thorough a review of my electronic 
files revealed no legal advice having been provided by myself on that particular contract during any recent time-frame, 
and discussions with other counsel involved in the relevant part of our Energy practice areas confirmed these initial 
findings. 
Let me know if you require anything further. 
Kind regards, 
James 

From: Perun, Halyna N. (ENERGY) 
Sent: September 26, 201112:32 PM 
To: Rehob, James (ENERGY) . 
Cc: Calwell, Carolyn (ENERGY) 
SUbject: mlsslssauga plant 

Hi James - Ken Lung has asked for a short note on the Mississauga Plant and the lib candidates 
promise to stop its construction. Please provide a very short background on the plant, what stage it's 
at, what would be required to stop it, and advice our· branch may have provided recently on the issue 
of cancellation. Please aim for end of day. Thank you James 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 . 
E-mail: Halvna.Perun2@ontario.ca 

Notice 

1 



This communication may be solicitor/client priviliged and contain confidential information intended 
only for the person(s) to whom it is addressed. Any dissemination or use of this information by others 
than the intended recipient(s) is prohibited. If you have received this message in error please notify 
the writer and permanently delete the message and all attachments. Thank you. 
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iSSUE: 

Confidential and Solicitor-Client Prlvll:ged 

Ministry of the Attorney General 
Briefing Note 

Legal Services Division 
Legal Services Branch - ENEIMOI 

• Stahle ef the Greenfield South Gas Generating Plant in Mississauga iA ligl:lt ef 
L.i9eral CaAEIIEiates' pelifieal premises te "eaAsei" eaA&tri::IGtieA ef the J!laRl 

•C~:~rreAtty U:leFe are fGwr bi9eFal earulleates lA ite91seke aA~ Missl&saYga (DeAAa 
CaA&fiel~. Cl=laFies &e~:~ea (iA 1:11& Fi~IAg), bawrelliiFQteA, aFIEI Dlpika Damer:la l:lave 
aFti~lateel pesitieRs r-elating te teFFAIRatiAg tRe GreeAfiel~ Se..V:. pF&jeeb 

BACKGROUND 

• Greenfield South Generating Station Is a 280 f.8N combined cycle natural gas plant 
located in the City of Misslssauga on a 4.5 hectare property at 2315 Loreland 
Avenue (the "Greenfield project"). 

• The Greenfield project arose out of a aean Energy Supply (CES) procurement 
process aR&iRg e~:~t ef ajn 2004~ CleaR iR&F§)' &wpply (Cii!&) MiAi&teFial 
PFeswremeAt, \'IA:aere aw~ This contract. with Greenfiek! South Power Co!Doration· s 
WLseFe eventually pasaell taassumed by the OPA. ORe ef the C&$ seAtraets 'Nas 
a·.va~eEI te GreeRfielel &ewth P91twr .Cer:peraliaA (#le prepeAeRt). 

• The project is irnpertaAtwas undertaken to meetiRt local reliability needs for the 
Southwest and Western GTAr and has been positioned as part of the coal closure 
strategy. 

• The plant Is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 km from the nearest school. 

• Currently there are four Liberal candidates in Etobicoke and Mississauga. Donna 
Cansfie!d. Charles Sousa (in his riding>. Laurel Broten. and Dloika Damerla. who 
have referred to terminating the Greenfield South project. 

Approvals and Commercial Status 

I • In July1 2011, Greenfield reported& proceeding with construction including laying 
foundations for the steam and gas turbine haUs, and haviJ:!98 placed orders for the 
major equipment (generators, turbines, etc.) Involved. · 

• In June, 2011, MOE announced that It wll conduct an updated review of the 
approval for the Greenfield South facility to assess recent developments. To date, 
no end-date was set for this process. In May, 2011, the proponent finalized its 

..: .. ... ~: Space Before; 0 pt, Mr. 0 pt. 
• • l!ulletld + Level: 1 + Allgnld It f1' + Tab 

• •. IIIW: 0.25" + lndn -= 0.25" 

. foi ....a.d! llullls and Numblr1ng 
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financing arrangements and the City of Mississauga Issued BuHdlng Permits for the 
building housing the generation equipment 

I • In March, 2011, OPA renegotiate~& the Initial Commercial Operation Date (C.O.D.) 
with the proponent. Greenfield Power Corp., In recognition of the lengthy regulatory 
approvals and financing delays experienced by Greenfield South. The new C.O.D. 
Is the third quarter (03) of 2014. 

• In 2008, MOE had grented all necessary environmental approvals. 

o However, there was a lengthy period of force majeure (swspeRsieR ef YFAe 
peREiiRg reselwliaA ef FegwlateFY aR£1 appFV'J.al isswes) resulting from approval 
delays; 

o Greenfield South experienced two years of regulatory delays before MOE 
rendered Its final decision denying a request for elevation. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

Legal Options for Cancelling Greenfield South Contract 

• Cancellation of the project at this stage would Involve the termination of the OPA 
contract by the parties eR a a"~~eF6ial easis liiF lay tl=le OPA aetiAg eR 
iA&W;IIeA& SG~RtaiAeliiiR a MIRisteFial t;;llreetieR. 

• Further study of the specific contract Itself and the provisions sought to be 
utilized In any given scenario would be necessary to provide further certainty on 
remedies available to each party. 

• Any a&tieR 8y tl:le City sr tl:le MIAI&tf'V, aR£1 pre&l::ltllalaly tl:le OPA, wt:lisl1 iR\'el·;e£1 
tM-cancellatlon of the Greenfield South Project carries the high risk of Htigation, 
since the proponent may be quite prepared to bring suit to protect Its financial 
Interests. lncfudina develooment costs incurred to date. 

• Nata U:lat aR iAitial revie·.v sf ewr reeeF8s reveals IJ!al LSB had not been asked to 
provide advice on this particular contract during any recent timeframe. 

Date: 

Prepared by: 

Approved by: 

September 26, 2011 

James P.H. Rehob, Senior Counsel, Energy LS8 

Halyna Perun, A/Director 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 

.. 

• 
~ ~ . . 

: . ..... 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Perun, Halyna N. (ENERGY) 
September 26, 2011 5:27 PM 
Lung, Ken (JUS) 
Calwell, Carolyn (ENERGY) 
note re Mississauga Plant 

Attachments: Greenfteld South BN LSB (Sept 26-11) (2A) (2).doc 

Privileged and Confidential 

Hi Ken - as requested, a note on the Mississauga Plant. Our legal branch has not been asked to provide any advice re 
cancellation. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/dient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) Is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

1 
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ISSUE: 

Confidential and Solicitor-Client Privileged 

Ministry of the Attorney General 
Briefing Note 

Legal Services Division 
Legal Services Branch - ENE/MOI 

• Green~eld South Gas Generating Plant In Misslssauga. 

BACKGROUND 

• Greenfield South Generating Station Is a 280 MW combined cycle natural gas plant 
located in the City of Mississauga on a 4.5 hectare property at 2315 Loreland 
Avenue (the "Greenfield project"). 

• The Greenfield project arose out of a Clean Energy Supply (CES) procurement 
process in 2004. This contract, with Greenfield South Power Corporation, was 
eventually assumed by the OPA. 

• The project was undertaken to meet local reliability needs for the Southwest and 
Western GTA and has been positioned as part of the coal closure strategy. 

• The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 km from the nearest school. 

• Currently there are four Liberal candidates in Etobicoke and Mississauga, Donna 
Cansfield, Charles Sousa (In his riding), Laurel Broten, and Dipika Damerla, who 
have referred to terminating the Greenfield South project. 

Approvals and Commercial Status 

• In July 2011, Greenfield reported proceeding with construction including laying 
foundations for the steam and gas turbine halls, and having placed orders for the 
major equipment (generators, turbines, etc.) involved. 

• In June, 2011, MOE announced that it will conduct an updated review of the 
approval for the Greenfield South facility to assess recent developments. To date, 
no end-date was set for this process. In May, 2011, the proponent finalized its 
financing arrangements and the City of Mississauga issued Building Permits for the 
building housing the generation equipment. 

• In March, 2011, OPA renegotiated the initial Commercial Operation Date (C.O.D.) 
with the proponent, Greenfield Power Corp., in recognition of the lengthy regulatory 
approvals and financing delays experienced by Greenfield South. The new C.O.D. 
is the third quarter (Q3) of 2014. 

• In 2008, MOE had granted all necessary environmental approvals. 
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. o However, there was a lengthy period of force majeure resulting from approval 
delays; 

o Greenfield South experienced two years of regulatory delays before MOE 
rendered its final decision denying a request for elevation. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

Legal Options for Cancelling Greenfield South Contract 

• Cancellation of the project at this stage would Involve the tennination of the 
contract by the parties. 

• Further study of the specific contract itself and the provisions sought to be 
utilized In any given scenario would be necessary to provide further certainty on 
remedies available to each party. 

• Any cancellation of the Greenfield South Project carries the high risk of litigation, 
since the proponent may be quite prepared to bring suit to protect its financial 
Interests, Including development costs Incurred to date. 

• LSB had not been asked to provide advice on this particular contract during any 
recent timeframe. 

Date: 

Prepared by: 

Approved by: 

September 26, 2011 

James P.H. Rehob 
Senior Counsel 
5-6676 

Halyna Perun, A/Director 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 
5-6681 

• 

•• 
J 
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Perun, Halyna N. (ENERGY) 

From: Lung, Ken (JUS) 
Sent: September 27, 2011 9:44AM 
To: 
Subject: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
FW: note re Mlsslssauga Plant 

Attachments: Greenfield South BN LSB (Sept 26-11) (2A) (2).doc 

Please consider suggested changes. Intended at this point to b~ an FYI note for readers. 

From~ Perun, Halyna N. (ENERGY) 
Sent~ September 26, 20115:27 PM 
To~ Lung, Ken {JUS) 
Cc: Calwell, Carolyn (ENERGY) 
Subject: note re Mlsslssauga Plant 

Privileged and Confidential 

Hi Ken- as requested, a note on the Mississauga Plant. Our legal branch has not been asked to provide any advice re 
cancellation. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325--1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may· be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom It is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

1 
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ISSUE: 

Confidential and Sollcltor·CIIent Privileged 
Ministry of the Attorney General 

Briefing Note 
Legal Services Division 

L7a1 Services Branch- ENEJMOI 

• Greenfield South Gas Generating Plant In Mlsslssauga. 

BACKGROUND 

I • Greenfield South Generating Station. once comoleted. will be -ia a 280 WtN 
combined cycle natural gas plant located In the City of Mlssissauga on a 4.5 hectare 
property at 2315 Loreland Avenue (the •Greenfield project"). 

• The Greenfield project arose out of a Clean Energy Supply (CES) procurement 
process In 2004. The Procuring Darty waS originally the Ministry of Eneravn-This 
contract, with Greenfield South Power Corporation, was eventually assumed by the 
OPA. 

• The project was undertaken to meet local reliability needs for the Southwest and 
Western GTA and has been positioned as part of the coal closure strategy. 

• The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 km from the nearest school. 

• On September XX. 2011. the aovemrnent announced that tbe genptina station •·· ·•• ·1 '""" "•I u. anc1 Nurnbertnp 
would be re-located?7 tbat there are discussions with the proponent for a new 
!11!12 

• C.meRtjy tl:lere are fvwr l.leeFal saRrli~Mtes IR iteelseke aAEI Mls&l66awsa, OeRAa 
CaA&fieh:l, ChaFiee $ewaa (lA his FidiAg~. l.awrel ireteR, aREI r;)lplka r;)a"'erla, ... A:Ie 
t:wn•e refel:r:act te teFFRIRaliAg tl=le GFeeRfiekl SewtR pr:ejest. 

Approvals and Commercial Status (from Ken: under this s!CtJon. largely 
rtvtrslng the chronology) 

•IR Jwly ~g11, QreeAfialliil repeFt~EI preseeEIIAi 'NitA ;eA&WiillieA IRslwEIIRi layiRg 
fewRdatieR& fvr tf:le stea"' aAEI gas tw~IRe t:talls, aREII:Ia·ARS piasa&! erlileF& fer #le 
"'ajer eqwlpMeRt (geAeraleF&, tl:l~iRe&, eta.) iR'Jelaterf, 

• lA JwAe, ~011, MOi aAA&I:IR&eEI tl:\at It wtll aeREIWGt aR wprlatea review ef ~e 
appFeval fer #le GFeeRfieiEI &eYtl=l faelllly te aMes& FeseRt rlevelsp"'eAt&. Te date, 
R8 eAEI Sate 'N&& set fer tAla preses&. IR May, ~011 , tl=le prep&R&Fit fiRaHeEI its 
tiAaAeiRg aARgeFAeAts aAEI tRe C~· ef Mla&i&&awga i66YeEIIiwiiEIIR!i PeFFRit& fer tl:le 
I:JwiiEiiAS l:leY&iAI #le geAeFatieA 8Efl:llp"'aRl 



2 

•IR MaF61:t, 2011, OPA r:eAege&iatefl IRe iRilial CeFRffter:;ial OpeFatieA ~ate {C.O.D.) ~tJiD:I 
tl:le pr:epeReM; <;reeAfieiEI Pewer CeFP•• iA reeegRitieR ef tl=te leAiti=IY r:eg~datery 
appr:evals aR&f fiAaRs;iAi ElelaY6 eMpeFieReea ~Y <;reeRfiellil iewth. Tl=te Aew C.O.D. 
Is tl=te tl=tlrEI q~;~arter (Q3) sf 20 14. 

•lA ~998, MOi ~aEI SFaAteEI all Aeeessary eR'JireMteAal appre~tals, 

eJole•never, lA ere lfJa& a leAgiAy peFieEI sf leR;e msjewe r:eEiYitiAg ffem appreval•·· ... { Ponutt8d: u.s and Numbering 

9elayr, 

e<;reeAfielll &ev1R e)(J:IeFieAeeEI i'Ne yea~& ef regYiatery llelay& lilefare MOE 
reREier:eEIIt& fiRal ElesisieR aeAyiAg a relijwe&t far elevaUeA, 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

• In 2008. MOE had a ranted al necessary enviroMlental approvals. •·· · ... { '-dlld: Bullis and Numblr1ng 

• In March. 2011. OPA renegotiated the initial Commercia! Operation Pate <C.O.D.) 
with the oroponenl Greenfield Power Coro .. in recognition of the lengthy reaulatory 
aoprovals and financing delavs experienced by Greenfield South· The new C.O.D. 
Is the third quarter CQ3) of 2014. 

• In May. 2011 . Jhe ProPOnent finalized Its financing arrangements and the Cltv of 
Mlsslssauga Issued Building Permits for the building housing the generation . 
equipment 

• In June. 2011. MOE announced that It wjl conduct an updated reylew of the 
aoproval fortbe Greenfield South faciMtv to assess recent develooments. To date. 
no end-dale was set tor this process. 

• In July 2011. Greenfield reoorted oroceedjng with construction Including lavina 
foundations for the steam and gas turbine haHs. and having placed orc!ers for the 
malor eguloment Cgeoecators. turbines. etc.> Involved. 

StatuS l.etaJ 

OpllaRs fer GaReeiiiRI GreeAfteld &au&f:t ~aRtlac;t 
-Th&re Is contract between the proponent and OPG relating to the DOWer station. -~··<· FclnuttiBd: Font Net til 

Construction has already commencec:!. \ •• Foil ..a.~: llullellld + I.M: 1 + Aligned 11t 

• Canc;ellation of the project at this stage would Involve the tennlnatlon of the \ , 0.25" + Ttb .nr. os + Jncllnt It os• 
contract by the parties ...................................................................................... -. For!Mitad: 11111111s and Numba1ng 

• ENE Leaal Services Branch has not been consulted prior to the announcement ...... Pcw•aatbid: Fant: Bold 

and currenlly does not have anv information concerning any recent discussions 
with the proponent. ...................................................................... .................. - ·· ... ~Font: Bold 

.. .. • .. • FoiTIIatllld: hllnt: l.-lt 0.~ 
&..... ... •••• ...... ........................ ........ . .... ............... . ......... • ..... . ......... .... ................. --·· - ·-... •• • • .. .. • • ...... ................. .... ••• • •• .. .. .. ... -.. .. • 

• FYFtl=ter stwEiy ef tl=te speeUie eeRtfa&t !&self aRd tl=te prG•A&!eAs ewgl:!l te ~e · -.::·· ron..a.~: Fant: Bold 

wtiiiHEI lA aAy jiVeA 669RaA9 MYIEI ite At6e668Fy te pre•Jide N~er eertaiAty 9A •·. foa.-adj Bullels n1 
FS~edies a·,•alla~le te easl:l pafty. 

• 4 
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•hy eaR&ellalieR caf tRe (;FeeRfiela &ca~:~&A Pfejest eaFFie& IRe AiSA Fisk ef llti§iatieR, 
&IA&e IRe pRapeAeRt FJtay ~e Efl:lile preparEMI te ~FiRS &l:lit tea prete&t its fiRaReial 
IRt&FeSt&, IAel..,eiR§I aevelepFJteRt 696t& IA&I:IFF&S te date. 

• b&B l=laEI Aet ~eaR askeEI te pFe¥i&le a&lvi;e eA this paFtiswlar ;saRIFast elwFIRg aRy 
Fe&eRt liFJtefl:aFJte, 

Date: 

Prepared by: 

Approved by: 

September 26, 2011 

James P.H. Rehob 
Senior Counsel 
5-6676 

Halyna Perun, A/Director 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 
5-6681 





... 
Perun, Halyna N. (ENERGY) 

From: 
Sent: 

calwel, Carolyn (ENERGY) 
September 27, 2011 10:30 AM 

To: 
Subject: 

lung, Ken (JUS); Perun, Halyna N. (ENERGY) 
RE: note re Mississauga Plant 

Attachments: Greenfield South BN lSB (Sept 27-11) (f).doc 

Thanks for the suggestions, Ken. Please find attached a re-worked and cleaned up note that responds to your feedback. 

Carolyn 

From: lung, Ken (JUS) 
Sent: September 27, 20119:44 AM 
To: Perun, Halyna N. (ENERGY); calwell, Carolyn (ENERGY) 
SUbject: FW: note re Misslssauga P1ant 

Please consider suggested changes. Intended at this point to be an FYI note for readers. 

From: Perun, Halyna N. (ENERGY) 
Sent: September 26, 2011 5:27 PM 
To: lung, Ken (JUS) 
Cc: Calwell, carolyn (ENERGY) 
Subject: note re Mlsslssauga Plant 

Privileged and Confidential 

Hi Ken - as requested, a note on the Mississauga Plant. Our legal branch has not been asked to provide any advice re 
cancellation. 

Halyna N. Perun 
A/Director 
legal Services Branch 
Ministries of Energy & Infrastructure 
m Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information Intended only for the person(s) 
to whom It is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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ISSUE: 

Confidential and Solicitor-Client Privileged 

Ministry of the Attorney General 
Briefing Note 

Legal Services Division 
Legal Services Branch - ENE/MOI 

• ·Greenfield South Gas Generating Plant in Mississauga. 

BACKGROUND 

• Greenfield South Generating Station, is a 280 MW combined cycle natural gas plant 
under construction in the City of Mississauga on a 4.5 hectare property at 2315 
Loreland Avenue (the •Greenfield project"). 

• The Greenfield project arose out of a Ministry of Energy Clean Energy Supply (CES) 
procurement process in 2004. This contract, with Greenfield South Power 
Corporation ("Greenfield Co."), was eventually assumed by the OPA. 

• The project was undertaken to meet local reliability needs for the Southwest and 
Western GTA and has been positioned as par:t of the coal closure strategy. 

• The plant is 200 metres from the nearest residence, 700 metres from the nearest · 
hospital and 1.1 km from the nearest school. 

• On September 24, 2011, the government announced that construction of the 
generating station would stop and that the station would be relocated. · 

CHRONOLOGY 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project. site after a lengthy and protracted process. 

• In 2008, MOE granted all necessary.environmental approvals. 

• In March 2011, CPA renegotiated the initial Commercial Operation Date (C.O.D.) 
with Greenfield Co., in recognition of lengthy regulatory approvals and financing 
delays experienced by Greenfield Co. The new C.O.D. is the third quarter (Q3) of 
2014. 

• In May 2011, Greenfield Co. finalized Its financing arrangements and the City of · 
Mississauga issued Building Permits for the building housing the generation 
equipment. 

• In June 2011, MOE announced that it will conduct an updated review of the approval 
for the gas plant to assess recent developments. No end--elate was set for this 
process. 
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• In July 2011, Greenfield Co. reported that it had laid foundations for the steam and 
gas turbine halls and placed orders for the major equipment (generators, turbines, 
etc.). 

Status 

• There is contract between Greenfield Co. and OPG relating to the power station. 
Construction has already commenced. 

• Cancellation of the project at this stage would involve the termination of the contract 
by the parties. 

• ENE Legal Services Branch was not consulted prior to the announcement and 
currenUy does not have any information concerning any recent discussions with 
Greenfield Co. 

Date: 

Prepared by: 

Approved by: 

September 26, 2011 

James P.H. Rehab 
Senior Counsel 
5-6676 

Halyna Perun, A/Director 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 
5-6681 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Lung, Ken (JUS) 
September 27, 2011 12:15 PM 
Perun. Halyna N. (ENERGY); Calwell, carolyn (ENERGY) 
FW: note re Mississauga Plant 
Greenfield South BN LSB (Sept 27-11) (f).doc 

Thank you. Just one small change near the end. It is "OPA• and not OPG? Is that correct? Thanks. 

From: catwell, Carolyn (ENERGY) 
Sent: September 27, 201110:30 AM 
To: Lung, Ken (JUS); Perun, Halyna N. (ENERGY) 
Subject: RE: note re Mlsstssauga Plant 

Thanks for the suggestions, Ken. Please find attached a re-worked and cleaned up note that responds to your feedback. 

Carolyn 

From: Lung, Ken (JUS) 
Sent: September 27, 2011 9:44AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: FW: note re Mlsslssauga Plant 

Please consider suggested changes. Intended at this point to be an FYI note for readers. 

From: Perun, Halyna N. {ENERGY) 
Sent: September 26, 2011 5:27 PM 
To: Lung, Ken (JUS) 
ec: calwell, carolyn (ENERGY) 
Subject: note re Misslssauga Plant 

Privileged anct Confidential 

Hi Ken - as requested, a note on the Mississauga Plant. Our legal branch has not been asked to provide any advice re 
cancellation. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
m Bay Street, 4th Floor, Suite 425 
Toronto. ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 



This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent:. 
To: 

CalweJI, Carolyn (ENERGY) 
September 27, 2011 12:30 PM 

Subject: 
Lung, Ken (JUS); Perun, Halyna N. (ENERGY) 
RE: note re Mississauga Plant 

Attachments: Greenfield South BN LSB (Sept 27-11) (f).doc 

Thanks- yes, It's OPA not OPG (apologies). The change is accepted in the attached. 

Carolyn 

From: Lung, Ken (JUS) 
Sent: september 27, 201112:15 PM 
To: Perun, Halyna N. (ENERGY); calwell, carolyn (ENERGY) 
Subject: FW: n~ re Mlssissauga Plant 

Thank you. Just one small change near the end. It is ·oPN and not OPG? Is that correct? Thanks. 

From: Calwell, carolyn (ENERGY) 
Sent: september 27, 2011 10:30 AM 
To: Lung, Ken (JUS); Perun, Halyna N. (ENERGY) 
SUbject: RE: note re Mlssissauga Plant 

Thanks for the suggestions, Ken. Please find attached a re-worked and cleaned up note that responds to your feedback. 

Carolyn 

From: Lung, Ken(JUS) 
Sent: September 27, 20119:44 AM 
To: Perun, Halyna N. (ENERGY); calwell, carolyn (ENERGY) 
Subject: FW: note re Misslssauga Plant 

Please consider suggested changes. Intended at this point to be an FYI note for readers. 

From: Perun, Halyna N. (ENERGY) 
Sent: september 26, 20115:27 PM 
To: Lung, Ken (JUS) 
Cc: calwell, carolyn (ENERGY) 
Subject: note re Mississauga Plant 

Privileged and Confidential 

Hi Ken- as requested, a note on the Mississauga Plant. Our legal branch has not been asked to provide any advice re 
cancellation. 

Halyna N. Perun 
A/Director 
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Legal Services Branch 
Ministries of Energy & lnfrastrudure 
777 Bay Street 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-maU: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information Intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message In error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 

2 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Privileaed and Confidential 

Perun, Halyna N. (ENERGY) 
October 7, 2011 4:05PM 
Rehob, James (ENERGY) 
Calwell, Carolyn (ENERGY) 
mississauga plant 

The Deputy has just relayed the following to me. The Premier called the SOC an hour ago -what he has asked is for 
options on the Mississauga Gas Plant. He has asked for staff to be creative: policy and legal options. 

Legal - ideas: how to stop the building of the plant: termination of contract; changing the set back rules; legislation to 
accomplish 

We've been asked to develop options for Tuesday afternoon or Wed. morning. Rick Jennings wil~ be contact Kevin 
French at MOE. The Deputy has contact Colin Anderson and I have put in a call to Mike Lyle. 

SOC has asked the Premier to caution political staff not to talk about options, make promises etc 

I've advised the Deputy that I will likely need to engage CLOC on some of this and also MOE legal. He's fine with that. 

James- we've now spoken - so thanks for taking a crack at ideas - much appreciated. 

Thank you! 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
88: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun. Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Jennings, Rick (ENERGY) 
October 7, 2011 4:39 PM 
Perun, Halyna N. (ENERGY) 
King, Ryan (ENERGY) 
RE: miisissauga GP 

Garry and A"an, however, neither are in today but will be in on Tuesday. We will likely need to discuss options with the 
contract managers at the OPA I gave a heads-up to the OPA in a general sense about this yesterday, so the 
procurement people there are aware of ll I believe that David was going to mention it to Collin Andersen today. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 7, 2011 4:14 PM 
To: Jennings, RJck (ENERGY) 
Cc: King, Ryan (ENERGY) 
SUbject: mllstssauga GP 

Privileged and Confidential 

Options 

HI Rick- I received the Deputy's message. We'a be working up the legal options and I am assliTling that you and I 
should collaborate on one product. Whom should we be working with in your office? 

Thanks Rick 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
1n Bay Street. 4th Floof, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyra N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Rehob, James (ENERGY) 
October 7, 2011 5:02PM 
Perun, Halyna N. (ENERGY} 
Calwell, Carolyn (ENERGY} 
Cancelling Green South Gas Plant I Preliminary Advice on Options and Issues 

Privlleoed & Confidential Leoal Advice I Solicitor & Client Privileged 

October 7, 2011 

Good day, Halyna. You asked me to provide you with a list of considerations (options and issues) which could be 
considered in relation to the cancellation of the Greenfield South power plant, presently being constructed in 
Mississauga. Here are my views in this regard: 

References to commercial con~ payments, damages and other funds will usually be cost-recovered from the rate­
base. Hence, there will be rate-payer impacts. 

• OPTION 1 Since the OPA Is the counterparty to the original 2005 contract (which arose out of the Ministry 
passing it the initiative to procure clean energy supply), direct the OPA to take all necessary legal and commercial 
steps to cancel the contract, including but not limited to: 

o Directing the OPA to renegotiate the contract with a view to settlement, relocation or temporary 
(indefinite) suspension (would involve compensatory payments on a commercial basis likely plus premium 
for inconvenience, compensation for the cancellation/suspension of supplier contracts etc.) 

o Termination on Notice (if timing permits) 
• Include notification of immediate stopping the flow of funds (recognizing that this will give rise to 

cascading liability claims from the proponent and all related suppller:s against OPA re. the 
project) 

o Attempting to trigger force majuere provisions. 
o (Attempting to recharacterize the entire transaction from a gas-plant to somethin'g more environmentally 

innocuous such as biofuels if that would be any more acceptable to the community) 
Risk: Government and OPA would face commercial claims from the developer and any suppliers involved in the 
construction of the project, Including gas companies constructing the gas line and supplying natural gas to the project -
Union and Enbridge are large, powerful, well-connected entities and ttlis should form part of the considerations. Note: in 
contrast with Option 2 below, that having the OPA cancel the contract keeps the liability with the OPA as the primary 
target, although the Crown would likely be added to any suit brought by the developer going forward. Proponent will 
explore whether Government has breached the discriminatory action (Government/LegisJature changing law causing 
commercial harm) clause under the contract. (You noted that the contract itself may provide for the overarching liability 
limitation -capping liability at the total of sunk costs. I wonder whether this includes ongoing supplier contrads, etc.) 

• OPTION 2: Government could (together with OPA) arrange settlement discussions with the developer, (directing 
either explicitly or implicitly the OPA to engage and participate with Government in ·these settlement discussion)­
OPTION 2A could even consider having OPA re-assign the contract back over to the Crown (a commercial step) 
and allow Government all and immediate authority to negotiate directly with the developer. 

o Government can then directly participate and control the negotiation process and make all major 
decisions independent of the OPA (avoiding OPA internal decision/approval processes, such as Board of 
Director approvals, which could slow timing) 

Risk: Government would be the sole (primary) location for all contract damages suits of developer and suppliers. 

• OPTION 3: Injunction.: While quite weak, the Government could consider bringing an Application for lnjuctive 
Relief (ex parte) if it can prove that there is a serious issue to be tried by the court, that irreparable harm will 
ensue if the relief sought (the immediate stopping of construction) is not granted, and that the balance of 
conveniences favours the court granting the injunction (issuing a declaratory order ordering the construction to 
cease). I believe that this would likely have to proceed as part of a wider action (e.g. the Court may wish to see 
that the matter was part of a claim and not a stand-alone issue for it to resolve), but this would have to be 
confirmed with CLOC. 
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• OPTION 4: OIC and Directive to OEB which could explore adding additional license conditions to the licensee's 
(Developer's) license that required it to meet, or prove to the OEB that will be in a position to meet. any new 
environmental requirements provided for the Ministry of Environment or Ministry of Natural Resources, assuming 
that MOE Imposes new requirements as part of Its ongoing review being conducted since July, 2011 . (Weak 
legislative basis since OEB does not have a primary role In environmental review and OEB has already granted 
leave to construct.) 

I wish to acknowledge the kind assistance of Jennifer, who assisted me in brainstorming and ~ting documents- thank 
you. 

Kindly, 
James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street. 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 41S.32~76 
Fax: 41 S.325-1781 
james.rehob@ontarlo.ca 

Notice 

This communicatiOf"! m.ay be solicitor/client privileged and contain confidential Information only intended for the person(s) 
to whom it Is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the messaqe and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 

Sent: 
To: 

Perun, Halyna N. (ENERGY) 

October 7, 2011 5:21 PM 

Wilson, Malliha (JUS) 

Cc: Hamson, Troy (JUS); Lung, Ken (JUS); Roszell, Rand (ENE) 

Subject: Mississauga Gas Plant 
Privileged and Confidential 

Page 1 of I 

The Secretary of the Cabinet has conveyed to Energy a request from the Premier that Energy work with 
the Ontario Power Authority and Environment to develop legal and negotiating options with respect to the 
Mississauga Gas Plant. 

You may recall that the Liberals did say that if elected they would cancel the Plant Energy is now being 
asked to brainstorm on options. The SOC has invited Energy (OM and ADM Rick Jennings), Environment 
(ADM Kevin French) and the OPA (CEO Colin Anderson and General Counsel Mike Lyle) to a meeting on 
. Wed. morning to discuss this further. I have been invited to attend. 

The SOC has cautioned the Premier to caution his staff, the Ministers' and their staffs not to discuss any 
way forward with the company building the plant 

We'll be meeting with the Energy clients on Tuesday morning to assist in developing the options- at this 
point I am not sure whether the SOC expects a written product or whether she'd like to simply discuss 
orally - but I'll keep you posted as lleam more. 

Regards, 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only 
tor the person(s) to whom it is addressed. Any dissemination or use of this information by others than the 
intended recipient(s) is prohibited. If you have received this message in error please notify the writer and 
permanently delete the message and all attachments. Thank you. 

10/07/2011 





, Per:un, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Roszell, Rand (ENE) 
October 7, 2011 5:21 PM 
Perun, Halyna N. (ENERGY) 
Re: need to speak to you 

Thanks- if we don't connect tonight, am in Tues c. 8:15, then in SMC from 10-12:30. 

Am asking 2 of my colleagues to meet first thing Tuesday to discuss 
Then will see Kevin @ SMC @ 10. 

Also, look fwd to your note ... have a great week-end if we don't chat 

From: Perun, Halyna N. (ENERGY) 
To: Roszell, Rand (ENE) 
Sent: Fri Oct 07 17:14:04 2011 
Subject: RE: need to speak to you 

Wed morning 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 

----·-----·----· 

This communication may be solicitor/client privileged and contain confidential information Intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the Intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Roszell, Rand (ENE) 
Sent: October 7, 2011 5:08 PM 
To: Perun, Halyna N. (ENERGY) 
SUbject: Re: need to speak to you 

Thanks for the heads' up -when's the session? 

From: Perun, Halyna N. (ENERGY) 
To: Roszell, Rand (ENE) 
Sent: Fri Oct 07 17:06:13 2011 
SUbject: RE: need to speak to you 

Privileged and Confidential 
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Your client Kevin French has been invited to a "brainstorming session" with the Secretary of Cabinet on a maller that also 
concerns Energy and we're to assist in creating options for that discussion. Pertains to the Mississauga Gas Plant. I've 
been invited to attend - and am sending a note to Malliha as a head's up shortly- I'll copy you on that note. I'll try to 
reach you at home this evening before I head up north for the weekend 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended reclpient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Roszell, Rand (ENE) 
Sent: October 7, 20114:52 PM 
To: Perun, Halyna N. (ENERGY) 
Subject: Re: need to speak to you 

Am In (public) transit. 

Can you call me@ home c. 6:15 -289 239 7953 or drop me a discreet e-mail? 

______ ,. _________ . .._ ........ .... _ . __ , .. ,_ ... _____ .... ,_ - ----·--····· ... ·~--~·--··---··-------------·-·-·-·-
From: Perun, Halyna N. (ENERGY) 
To: Roszell, Rand (ENE) 
Sent: Frl Oct 07 16:10:29 2011 
Subject: need to speak to you 

Hi rand - are you available for a short call? - rather urgent - thank you 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
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, 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all a.ttachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Wilson, Malliha (JUS) 
October 7, 2011 6:33 PM 
Perun, Halyna N. (ENERGY) 
Re: Mississauga Gas Plant 

Thx. Stay in touch so we can help u 

Sent from my BlackBerry Wireless Device 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, Malllha (JUS) 
Cc: Harrison, Troy (JUS); Lung, Ken (JUS); Roszell, Rand (ENE) 
Sent: Frf Oct 07 17:21:28 2011 
Subject: Mlsslssauga Gas Plant 

Privileged end Confidential 

The Secretary of the Cabinet has conveyed to Energy a request from the Premier that Energy work with the Ontario 
Power Authority and Envlrorvnent to develop legal and negotiating options with respect to the Mississauga Gas Plant. 

You may recall that the Liberals did say that If elected they would cancel the Plant. Energy Is now being asked to 
brainstorm on options. The SOC has Invited Energy (OM and ADM Rick Jennings), Environment (ADM Kevin French) and 
the OPA (CEO Colin Anderson and General Counsel Mike Lyle) to a meeting on Wed. morning to discuss this further. I 
have been invited to attend. 

The SOC has cautioned the Premier to caution his staff, the Ministers' and their staffs not to discuss any way forward with 
the company building the plant. 

We11 be meeting with the Energy clients on Tuesday morning to assist in developing the options - at this point I am not 
sure whether the SOC expects a written product or whether she'd like to simply discuss orally- but I'll keep you posted as 
I learn more. 

Regards, 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mal: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential Information intended only for the person(s) 
to 't_Yhom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
October 7, 2011 7:27 PM 
Wilson, Malliha (JUS) 
Re: Mississauga Gas Plant 

Yes, for sure. The Dep said he didn't want us to work on the weekend - so I expect it will be quiet til Tuesday morning -
hope you have a nice Thanksgiving and I will stay in touch 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Wilson, Malliha (JUS) 
To: Perun, Halyna N. (ENERGY) 
Sent: Frl Oct 07 18:32:41 2011 
Subject: Re: Mlsslssauga Gas Plant 

Thx. Stay in touch so we can help u 

Sent from my BlackBerry Wireless Device 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, Malllha (JUS) 
Cc: Harrison, Troy (JUS); Lung, Ken (JUS); Roszell, Rand (ENE) 
Sent: Fri Oct 07 17:21:28 2011 
Subject: Mlsslssauga Gas Plant 

Privileged and Confidential 

The Secretary of the Cabinet has conveyed to Energy a request from the Premier that Energy work with the Ontario 
Power Authority and Environment to develop legal and negotiating options with respect to the Mississauga Gas Plant. 

You may recall that the Liberals did say that if elected they would cancel the Plant. Energy is now being asked to 
brainstorm on options. The SOC has Invited Energy (OM and ADM Rick Jennings), Environment (ADM Kevin French) and 
the OPA (CEO Colin Anderson and General Counsel Mike lyle) to a meeting on Wed. morning to discuss this further. I 
have been invited to attend. 

The SOC has cautioned the Premier to caution his staff, the Ministers' and their staffs not to discuss any way forward with 
the company building the plant. 

We'll be meeting with the Energy clients on Tuesday morning to assist In developing the options -at this point I am not 
sure whether the SOC expects a written product or whether she'd like to simply discuss orally- but I'll keep you posted as 
I learn more. 

Regards, 

Halyna N. Perun 
A/Director 
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Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/dient privUeged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the Intended reciplent(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Per un, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 10, 2011 9:21 PM 
Slater, Craig (JUS) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Roszell, Rand (ENE) 
Fw: Mississauga Gas Plant 

Privileged and Confidential 

Hi Craig ~ Hope you had a restful weekend. This is a head's up that we may need the assistance of your office tomorrow 
on a rather urgent basis in developing options for the SOC's review that outline how to move forward with a lib promise 
that the Mississauga Gas Plant would not be proceeding (see below) at Its current location. We'ft be meeting with clients 
to support the development of options tomorrow morning and they may want to know, for example, the feasibility of 
bringing an application for an injunction. The contract is between a private co and the Ontario Power Authority (I believe 
based on same template as the TransCanada one)~ we've not seen that contract as yet. The company has the requisite 
approvals (environmental and municipal ~ though the Minister of Environment had announced in June that MOE will 
conduct an updated review of the approval) to proceed with construction and there has apparently been quite a lot of 
activity on the site ~ despite the pronouncement that the plant would not be proceeding should the libs get reelected. The 
SOC has asked ENERGY and Environment to work on creative options- legal and other. I have not heard more on this 
over the weekend but expect that we11 be having a very busy day tomorrow preparing for the meeting with the SOC Wed 
morning. 8ther Carolyn or I will be in touch with you further on this in the morning. Thank you 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, Malllha (JUS) 
Cc: Harrison, Troy (JUS); Lung, Ken (JUS); Roszell, Rand (ENE) 
Sent: Fri Oct 07 17:21:28 2011 
Subject: Mississauga Gas Plant 

Privileged and Confidential 

The Secretary of the Cabinet has conveyed to Energy a request from the Premier that Energy work with the Ontario 
Power Authority and Environment to develop legal and negotiating options with respect to the Mississauga Gas Plant. 

You may recall that the liberals did say that if elected they would cancel the Plant. Energy is now being asked to 
brainstorm on options. The SOC has invited Energy (OM and ADM Rick Jennings), Environment (ADM Kevin French) and 
the OPA (CEO Colin Anderson and General Counsel Mike L:yle) to a meeting on Wed. morning to discuss this further. I 
have been invited to attend. 

The SOC has cautioned the Premier to caution his staff, the Ministers' and their staffs not to discuss any way forward with 
the company building the plant. 

We'll be meeting with the Energy clients on Tuesday morning to assist in developing the options - at this point I am not 
sure whether the SOC expects a written product or whether she'd like to simply discuss orally- but I'll keep you posted as 
I learn more. 

Regards. 
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Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Slater, Craig (JUS) 
October 11 , 2011 8:28 AM 
Perun, Halyna N. (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Roszell, Rand (ENE) 
RE: Mississauga Gas Plant 

Please contact me directly. We are sorting through the counsel who will be engaged on this. 

From: Perun, Halyna N. (ENERGY) 
sent: October 10, 2011 9:21 PM 
To: Slater, Craig (JUS) 
Cc: calwell, carolyn (ENERGY); Roszell, Rand (ENE) 
Subject: Fw: Mississauga Gas Plant 

Privileged and Confidential 

Hi Craig - Hope you had a restful weekend. This is a head's up that we may need the assistance of your office tomorrow 
on a rather urgent basis In developing options for the SOC's review that outline how to move forward with a lib promise 
that the Mlssissauga Gas Plant would not be proceeding (see below) at its current location. We'll be meeting with clients 
to support the development of options tomorrow morning and they may want to know, for example, the feasibility of 
bringing an application for an injunction. The contract is between a _private co and the Ontario Power Authority (I believe 
based on same template as the TransCanada one)- we've not seen that contract as yet. The company has the requisite 
approvals (environmental and municipal- though the Minister of Environment had announced in June that MOE will 
conduct an updated review of the approval) to proceed with construction and there has apparentJy been quite a lot of 
activity on the site- despite the pronouncement that the plant would not be proceeding should the llbs get reelected. The 
SOC has asked ENERGY and Environment to work. on creative options - legal and other. I have· not heard more on this 
over the weekend but expect that we'll be having a very busy day tomorrow preparing for the meeting with the SOC Wed 
morning. Either Carolyn or I will be in touch with you further on this in the morning. Thank you 

Halyna Perun 
A \Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Perun, Halyna N. (EN~GY) 
To: Wilson, Malllha (JUS) 
Cc: Harrison, Troy (JUS); Lung, Ken (JUS); Roszell, Rand (ENE) 
Sent: Fri Oct 07 17:21:28 2011 
Subject: Mlssissauga Gas Plant 

Privileged and Confidential 

The Secretary of the Cabinet has conveyed to E0ergy a request from the Premier that Energy work with the Ontario 
Power Authority and Environment to develop legal and negotiating options with respect to the Mississauga Gas Plant. 

You may recall that the Liberals did say that if elected they would cancel the Plant. Energy is now being asked to 
brainstorm on options. The SOC has invited Energy (OM and ADM Rick Jennings), Environment (ADM Kevin French) and 
the OPA (CEO Colin Anderson and General Counsel Mike Lyle) to a meeting on Wed. morning to discuss this further. 1 
have been invited to attend. 

The SOC has cautioned the Premier to caution his staff, the Ministers' and their staffs not to discuss any way forward with 
~he company building the plant. 
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We'll be meeting with the Energy clients on Tuesday morning to assist in developing the options - at this point I am not 
sure whether the SOC expects a written product or whether she'd like to simply discuss orally- but I'll keep you posted as 
Iteam more. 

Regards, 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street. 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halvna.Perun2@ontarjo.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information Intended only for the person(s) 
to whom It is addressed. Any dissemination or use of this information by others than the intended reciplent(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

2 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 11, 2011 11 :09 AM 

To: Jennings, Rick (ENERGY); Jenkins, Allan (ENERGY); King, Ryan (ENERGY); McKeever, 
Garry (ENERGY) 

Cc: 
Subject: 

ca1we11, Carolyn (ENERGY); Rehab, James (ENERGY) 
mississauga gas plant 

HI - I have not been successful in reaching Mike Lyle this morning - We need to review the contract in place re 
Mlsslssauga Gas Plant as soon as possible - do any of you have it? Please let us know and we'H come by to pick up a 
copy thank you 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this Information by others than the intended recipient(s) Is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
aP attachments. Thank you. 

1 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

HI Halyna, 

Wong, Taia (JUS) 
October 11, 2011 11 :20 AM 
Perun, Halyna N. (ENERGY) 
Mississauga Plant 

Can you please send me a copy of the contract in this matter? I'd appreciate it If you could send it as soon as possible. 

Also, please let us know by early afternoon if you become aware of any other options. 

Thanks, 
Taia 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

McKeever, Garry (ENERGY) 
October 11, 2011 11 :23 AM 

To: Perun, Halyna N. (ENERGY); Jennings, Rick (ENERGY); Jenkins, Allan (ENERGY); King, 
Ryan (ENERGY) 

c~ 
Subject: 

Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
RE: misslssauga gas plant 

Halyna 
The contract is confidential. We have not seen it. It would have to come from the OPA. In Mike's absence, you might 
want to call JoAnne Butler. 

Garry 

From: Perun, Halyna N. (ENERGY) 
Sent: OCtober 11, 201111:09 AM . 
To: Jennings, Rick (ENERGY); Jenkins, Allan (ENERGY); King, Ryan (ENERGY); McKeever, Garry (ENERGY) 
Cc: Calwell, Carofyn (ENERGY); Rehob, James (ENERGY) . 
Subject: mlssissauga gas plant 

Hi - I have not been successful in reaching Mike Lyle this morning - We need to review the contract in place re 
Mississauga Gas Plant as soon as possible - do any of you have it? Please let us know and we'll come by to pick up a 
copy thank you · 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
n7 Bay Street. 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicltor/dient privileged and contain confidential information intended only for the person(s) 
to whom it Is addressed. Any dissemination or use of this information by others than the Intended recipient( s) is 
prohibited. If you have received this message In error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Silva, Joseph (ENERGY) 
October 11, 2011 11 :36 AM 
Jennings, Rick (ENERGY) 

Cc: 
Subject: 

Perun, Halyna N. (ENERGY); King, Ryan (ENERGY) 
Paper for options meeting 

Importance: High 

Hi Rick, 

The Deputy is hoping to have paper (existing deck with info and options?) that he and folks can bring 
to the options meeting being hosted by SoC tomorrow. Can you advise please ... 

Thanks very much 
Joseph 

Joseph Silva 
Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Fir, 900 Bay St Toronto ON M7 A 2E1 
Tel: 416-325-2371 , Email: Joseoh.Silva@ontario.ca 
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Perun, Hafr:na N. (ENERGY} 

From: 
Sent: 
To: 
Subject: 

Thanks! 

Wong, Taia (.:IUS) 
October 11 , 2011 11 :50 AM 
Perun, Halyna N. (ENERGY) 
RE: Mississauga Plant 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 11:50 AM 
To: Wong, Tala (JUS) 
Subject: RE: Mlssissauga Plant 

Hi Taia- We still don't have it- the Ontario Power Authority has not produced it as yet- but will do as soon as I have it 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
n7 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2ES 
Ph: (416) 325-6681/ Fax: {416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.perun2@ontario.ca 

Notice 
This communication may be solicitor/dient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Wong, Taia (JUS) 
Sent: October 11, 2011 11:20 AM 
To: Perun, Halyna N. (ENERGY) 
Subject: Mlssissauga Plant 

Hi Halyna, 

Can you please send me a copy of the contract in th1s matter? I'd appreciate it if you could send it as soon as possible. 

Also, please let us know by early afternoon if you become aware of any other options. 

Thanks, 
Taia 
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. . 
·Perun, Halyna N. (ENERGY) 

! 
From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Halyna. 

King, Ryan (ENERGY) 
October 11. 2011 12:05 PM 
Perun, Halyna N. (ENERGY) 
Jennings, Rick (ENERGY) 
FW: 
Gas Plant Considerations 2.ppt 

This is a draft deck we're working on for the meeting tomorrow. 

From: Jenkins, Allan (ENERGY) 
sent: October 11, 201112:05 PM 
To: Jennings, Rick (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
sent: october 11, 2011 10:31 AM 
To: Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: 

See attached per our discussion 
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MINISTRYOF ENERGY 
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• Successful applicant in Ministry of Energy run RFP, contract 
signed with the OPA in April 2005. 

• Eastern Power, the project developer, has received all 
required provincial approvals, including Environmental 
Assessment and Certificates of Approval; 

• Eastern Power has received all required municipal 
approvals, including building site approvaf .from the City of 
Mississauga issued in May 2011; 

• Eastern Power has secured financing (confirmed by the 
OPA). 

£;>Ontario · 



Legend: 
A- Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

Distance: 
A to B: 
AtoC: 
A to D: 
A toE: 
A to F: 

220 Meters 
270 Meters 
500 Meters 
740 Meters 
910 Meters 

£:>ontario 





MINISTRYOF ENERGY 
r--·--·· -·- --·· ·-- ·-· -··----· ··---·· ·· ·- R;~;~ii;;·~-t~-- · ·-··- ··-·- --·· ··-·-- ··- ·· ··-· ··---~ 

; : 
• •••ouoooo•·• •••••••• ••••••••o•••ooooooouoooooo oooooo oooooouooo uuououooooouooooo•uoooo o oo• • • •••oooo o ooooooouooouuouoooe.oou oooooo ooooooo o ooo oOooo••••ooouooouuoo ouoouooooooooo.oO•• • •o•oo o uuoooouoo••oou uooo oooo ooooo ooooo oooooooOhOo oo•••ooooouoooooo•o•Oo OOOO OOoOo o ooooo oooooouoooooo•oo uoooouoooooooo o* 

• On September 24, in Mississauga, local Liberal party 
candidates announced that uconstruction on the project 
would be halted" and that uif elected the Government 
would work with Eastern to choose a new site." The Mayor 
of Mississauga attended the announcement and endorsed 
the decision. 

• On September 28, the media carried pictures of the plant 
with construction well underway. 

• On October 6, media reported Liberal insiders as saying that 
Eastern Power was warned back in May that any work they 
did was at their own risk. 
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• Construction continues at the Greenfield South site. 

• The project has all applicable approvals, a regulatory mechanism for 
stopping construction could be challenged in the absence of a breach 
of approval conditions. . 

• Legal interaction with Eastern Power is through the Ontario Power 
Authority which holds and administers the contract. 

• Statements have been made by local politicians that the plant would 
not be relocated to a site in M ississauga or Toronto. 

• Alternative site options and alternative ways to supply Mississauga 
have not been identified. Alternative sites would require new provincial 
and municipal approvals processes to be undertaken. 

£:>Ontario · 
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• Regulatory- would have to overrule approvals 
already received 

• Contractual - unilateral cancellation would lead to 
legal action, Government vulnerable to d~mages 

• Negotiations- in return for ·ceasing construction, 
coverage of expenses to date and a new contract 
for a new site. 
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• 

• 

• 

• 

OPA be could asked to approach Eastern Power about negotiating settlement, could 
include covering costs to date, contract for a new site, ana covering foregone . . 
revenue. 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel 
the contract. The Government could agree to cover some or all of the settlement 
costs. 

Cambridge is a potential alternate site: 
• The project would have to be reconfigured ( 450 MW peaking plant versus 280 

MW combined. cycle plant); 
• the developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discussions about this site although nothing has been 

agreed to. 
• Does not directly address supply needs in Mississauga and Toronto 

Proponent may be willing to settle for a large cash settlement representing 
foregone net revenue or may view its financial prospects as being better tnough the 
courts. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

King, Ryan (ENERGY) 
October 11, 2011 12:06 PM 

To: 
Cc: 

SUva, Joseph (ENERGY); Jennings, Rick (ENERGY} 
Perun, Halyna N. (ENERGY) 

Subject: RE: Paper for options meeting 

Joseph, 
We are currently working on a deck with options for the meeting tomorrow 

From: Silva, Joseph (ENERGY) 
Sent: October 11, 201111:36 AM 
To: Jennings, Rick (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); King, Ryan (ENERGY) 
Subject: Paper for options meeting 
Importance: High 

Hi Rick, 

The Deputy is hoping to have paper (existing deck with info and options?) that he and folks can bring 
to the options meeting being hosted by SoC tomorrow. Can you advise please ... 

Thanks very much 
Joseph 

Joseph Silva 
Executive Assistant (A) to the Deputy Minister of Energy 
Hearst Block 4th Fir, 900 Bay St Toronto ON M7"A 2E1 

Tel: 416-325-2371 , Email: Joseph.Silva@ontario.ca 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Jennings, Rick (ENERGY) 
October 11, 2011 12:09 PM 

To: Perun, Halyna N. (ENERGY); Jenkins, Allan (ENERGY); King, Ryan (ENERGY); McKeever, 
Garry (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
RE: m ississauga gas plant 

I have been trying to touch base with JoAnne Butler at the OPA on this. I suspect that the OPA staff including Mike are 
working on options. I will let you know when I hear back from them. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 201111:09 AM 
To: 'Jennings, Rick (ENERGY); Jenkins, Allan (ENERGY); King, Ryan (ENERGY); McKeever, Garry (ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
Subject: mississauga gas plant 

Hi- I have not b~en successful in reaching Mike Lyle this morning- We need to review the contract in place re 
Mississauga Gas Plant as soon as possible- do any of you have it? Please let us know and we'll come by to pick up a 
copy thank you 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

1 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Perun, Halyna N. (ENERGY) 
October 11, 2011 12:15 PM 
Rehob, James (ENERGY) 
Calwell, Carolyn (ENERGY) 
FW: 
Gas Plant Considerations 2.ppt 

Hi James - Please work on adding to this version. We are at a handicap as we don't have the contract as yet- though I 
guess we can make certain assumptions based on the TCE contract. 

Please provide your additions to Carolyn for her review 

Thank you 

Halyna N. Perun 
A/Director 
Legal Services Branch . 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
"Toronto, ON M5G 2E5 
Ph: (416} 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information Intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s} is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you . 

---- - -----------------
From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 201112:07 PM 
To: Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
Subject: FW: 

Halyna N. Perun 
A/Director 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-man: Halyna. Perun2@ontario.ca 

Notice 
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This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
- ----··- - - ---- -- , ______________ _ 
From: King, Ryan (ENERGY) 
Sent: October 11, 201112:05 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Subject: FW: 

Halyna, 
This is a draft deck we're working on for the meeting tomorrow. 

----·--------------------------------------------------------------------------
From: Jenkins, Allan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Jennings, Rick (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 2011 10:31 AM 
To: Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
SUbject: 

See attached per our discussion 
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MINISTRYOF ENERGY 

~-------K;y· F~~t;· Ab~~t-th~·-G-~-~-;~fi~·id-·s~~-th-··pi~-~t-·---·-···- ·1 
.............................................. _ .................................................................................................................... ........................................................................................ .................... _ •• _ ............................................ .... ..................... J 

• Successful applicant in Ministry of Energy run RFP, contract 
signed with the OPA in April 2005. 

• Easte~n Power, the project developer, has received all 
required provincial approvals, including Environmental 
Asse~sment and Certificat~s of Approval; 

• Eastern Power has received aiJ ·required municipal 
approvals, including building site approval from the City of 
Mississauga issued in May 2011; 

• Eastern Power has secured financing (confirmed by the 
OPA). . 

.... __ .. _ ........ ... _ ........ _ ·-· ·-·--··· ·--· -- -----··-- - - - --··- __.. .,--
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Legend: 
A- Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
0- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 
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MINISTRY OF ENERGY 
f ................................................................................................................................................................................................................................................................................................................................................... , 

, Recent Events - i 
'"" ............................................................................................................................................................................................................................................................................................................................................... ~ 

• On September 24, in Mississauga, local Liberal party 
candidates announced that ((construction on the project 
would be halted" and that uif elected the Government 
would work with Eastern to choose a new sit~." The Mayor 
of Mississauga attended the announcement and endorsed 
the decision. 

• On September 28, the media carried pictures of the plant 
with construction well underway. 

• On October 6, media reported Liberal insiders as saying that 
Eastern Power was warned back in May that any work they 
did was at their own risk. 

£?ontario 
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f i 
~ : .................................................................................... -.......................................................................................................................................................................................................................................................... .. 

• Construction continues at the Greenfield South site. 

• The project has all applicable approvals, a regulatory mechanism for 
stopping construction could be challenged in the absence of a breach 
of approval conditions. 

• Legal interaction with Eastern Power is through the Ontario Power 
Authority which holds and administers the contract. · 

• Statements have been made by local politicians that the plant would 
not be relocated to a site in Mississauga or Toronto. 

• Alternative site options and alternative ways to supply Mississauga 
have not been identified. Alternative sites would require new provincial 
and municipal approvals processes to be undertaken. 

-----,_ --... ---
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:--·---·-··· --·- ·--opti·~~~-F~;·st~PPi~g-··th~-p~~-~t---·-···------···---···----~ 
.................................. ,. ................... - ........................................................................................................................ _ ............................................................ - ................................................................................................ J . 

• Regulatory- would have to o·verrule approvals 
already received 

• Contractual - uni·lateral cancellation would lead to 
legal action, Government vulnerable to damages 

• Negotiations- in return for ~easing construction, 
coverage of expenses to date and a new contract 
for a new site. 

... ·------·--·-·---------;.··- -- __ , __ - _:---
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! Next Steps I . . . . 
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• 

• 

• 

• 

OPA be could asked to approach Eastern Power about negotiating settlement, could 
include covering costs to date, contract for a new site, ana covering foregone 
revenue. 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel 
the contract. The Government could agree to cover some or all of the settlement 
costs. 

Cambridge is a potential alternate site: 
• The project would have to be reconfigured ( 450 MW peaking plant versus 280 

MW combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discussions about this site although nothing has been 

agreed to. · · 
• Does not directly address supply needs in Mississauga and Toronto 

Proponent may be willing to settle for a large cash settlement representing 
foregone net revenue or may view its financial prospects as being better tnough the 
courts. 

.. ... --- -··--------
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Perun, Halyna N. (ENERGY) 

From: Slater, Craig (JUS) 
Sent: October 11 , 2011 12:30 PM 
To: 
Cc: 

Perun, Halyna N. (ENERGY); Scarfone, Janet (JUS); Lipman, Jay (ENE) 
Calwell, Carolyn (ENERGY) 

Subject: RE: 

I am not sure that there is much more that we can add to this. The decision was made in the spring that Infrastructure 
Ontario would lead the negotiations that wo..Jid explore possible alternative sites for TCE. TCE took the position that this 
was without prejudice to its ability to seek damages in arbitration and that it was agreeable to arbitrating any damages 
claim. We are not aware of the progress of those discussions, other than we are told that 10 has now raised the issue of 
retaining counsel for the arbitration phase. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 12:25 PM 
To: Slater, Craig (JUS); Scarfone, Janet (JUS); Upman, Jay (ENE) 
Cc: calwell, carolyn (ENERGY) 
Subject: 

Hi- This is the Energy client's proposed draft deck so far. 

FYI - we have not been successful in snagging a copy of the contract as yet - no response from the Ontario Power 
Authority so far to our request. 

Janet- could you please send us a blurb about the possible legislative solution we discussed this morning? 

Craig - do you want us to take a stab at articulating what has happened in TCE - or is there something you have ready 
for us? 

Jay- please do not share with your client as yet- the request was that we (legal) add to it before it goes to your client 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
m Bay Street, 4th Floor, Suite 425 
Torontp, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanenUy delete the message and 
all attachments. Thank you. 

From: King, Ryan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Subject: FW: 

1 



Halyna, 
This is a draft deck we're working on for the meeting tomorrow. 

-----------------------------------------------------------------------------From: Jenkins, Allan (ENERGY) 
~t: October 11,201112:05 PM 
To: Jennings, Rick (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 201110:31 AM 
To: Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: 

See attached per our discussion 
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Perun, Halyna N. (ENERGY) 

Frt:Ml: 
Sent: 

Michael Lyle [Michael.lyle@powerauthority.on.ca] 
October 11, 201112:44 PM 

To: Perun, Halyna N. (ENERGY) 
Subject: RE: Missisauga 

Ok. Just left you a message. I am in my office until!. 

Michael lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michaei.Me@oowerauthority.on.ca 

This e-mail message and any rileS transmitted with it are intended only for the named recipient(s) above and may contain infonnation that is privileged. confidential 
and/or exempt from disclosure under applicable law. If you are not lhe intended recipient(s). any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited If you have received this message In error. or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

Greater Toronto's 
Top Employers 
!ZIU 

This e-m~il message and !ny files transmitted with it are intended only for the Mmed recipient(s) above and may contain Information that Is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the Intended recipient(s), any dissemiMtion, 
distribution or copying of this e-mail message or any files transmitted with It is strictly prohibited. If you have received this message In error, 
or are not the named reciplent(s), please notify the sender Immediately and delete this e-rMil message. 

From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: October 11, 201112:43 PM 
To: Michael Lyle 
Subject: RE: Mlssisauga 

I am on a conference call now- will call you shortly? 

Halyna N. Perun 
NOirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 32S.6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

1 



Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and. 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 12:03 PM 
To: 'Michael Lyle' 
Subject: RE: Missisauga 

Privileged and Confidential 

I should tell you that I also left a message for Susan Kennedy (that was before I heard your two vms - as I thought you 
hadn't responded) asking her for the contract. A this point I need to know if you would be prepared to provide the contract 
to me - if not, then I need to let my Deputy know this as he had asked me to follow up with you to obtain it. Thank you 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: {416) 325-6681/ Fax: {416) 325-1781 
BB: {416) 671-2607 
E-mail: Halyna. Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person{s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 201111:58 AM 
To: 'Michael Lyle' 
Subject: RE: Missisauga 

Hi -I missed your replies -I do need to speak with you- are you around now? 

Halyna N. Perun 
A/Director 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: {416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
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This communication may be solicitor/client privileged and contain confidential information intended only for the person( s) 
to whom il is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all.,~ttachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 9:34AM 
To: 'Michael Lyle' 
Subject: Missisauga 

Privileged and Confidential 

Hi Mike- Do you have the contract for me please? Also -I understand that Rick reviewed the issues with you and is 
putting together a deck (not sure if it's a joint deck- with the OPA)- would like to touch base with you about all this this 
morning sooner than later - thanks 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Aoor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom It is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 7, 2011 3:28 PM 
To: Michael Lyle 
Subject: Please call 

Hi Mike - I hope to talk to you before the weekend - Please call me when you can - Thank you 

Halyna N. Perun 
A/Director 
L~l Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
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prohibited. If you have received this message in error please notify the writer and permanently delete the message ~nd 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
SUbject: 
Attachments: 

Jennings, Rick (ENERGY) 
October 11, 2011 1:18PM 
Perun, Hatyna N. (ENERGY) 
FW: 
Gas Plant Considerations 2.ppt 

Halyna, attached is the draft which I believe Ryan has already sent to you. This is principally a background deck. 

As noted I have been trying to touch base with OPA staff, I will be seeing JoAnne at a meeting at 2 p.m. 

Re options they are either Regulatory which Environment can speak to - I will also contact the Approvals ADM but per my 
most recent conversation with him a month ago believe that they are not advocating that route. 

Re contractual options- the OPA could cancel the contract, they and their Board of Directors would likely insist on a 
Ministerial Direction to do so and perhaps an agreement from the Government to pick up some of the legal cost. 

The OPA can approach the developer about negotiating a change to the contract including a revision to a new location. 
Again the OPA may require Ministerial Direction and/ or Government paying some or all of the costs. 

From: King, Ryan (ENERGY) 
sent: October 11, 2011 12:05 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Subject: FW: 

Halyna, 
This is a draft deck we're working on for the meeting tomorrow. 

From: Jenkins, Allan (ENERGY) 
Sent: October 11, 201112:05 PM 
To: Jennings, Rick (ENERGY); McKeever, Garry (ENERGY) 
CC: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
sent: October 11, 201110:31 AM 
To: Jenldns, Allan (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: 

See attached per our discussion 
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MINISTRYOF ENERGY 

[ . . · K~Y ·F~-~t~ Ab~-~t-th~' G~~~~fi~id- S~~th .. Pi~~t---- -1 
•••• •u•oooo • ••• • •••• • •••• •~••••• oooOOU~••••••••••oooohUOO OOHoouooo oooooooo•u•oo ouoo.uoo oouooo oo••ouoooooooo•••••••ohUOOOHooooooooouoo ooo oouoo ooooooOUOOOUOoo o •••••••••• ••••••nooooooOOo•oouooooooo•ooo oo o •ouo•ou oooouooo•••oo oooo oo •ooououooooouo oo ooo ooOhuooo•••••>-•••• -''' ' ' ' ' . .,_,,.,.,,.-. , , .. ~,...ooo.l 

• Successful applicant in Ministry of Energy run RFP, contract 
signed with the OPA in April 2oos. 

• Eastern Power, the project developer, has received all 
required provincial approvals, includin.g Environmental 
Assessment and Certificates of Approval; 

• Eastern Power has received all· required municipal . 
approvals, including building site approval from the City of 
Mississauga issued in May 2011; 

• Eastern Power has secured financing (confirmed by the 
OPA). 

--------
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~ 

Legend: 
A - Proposed Greenfield Site 
B - Closest House 
C- Closest Subdivision (North) 
D - Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

Distance: 
AtoB: 
AtoC: 
A toO: 
A toE: 
AtoF: 

220 Meters 
270 Meters 
500 Meters 
740 Meters 
910 Meters -------
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: Recent Events ~ 
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• On September 24, in Mississauga, local Liberal party 
candidates announced that 11construction on the project 
would be halted" and that 11if elected the Government 
would work with Eastern to choose a new site." The Mayor 
of Mississauga attended the announcement and endorsed 
the decision. · · 

• On September 28, the media carried pictures of the plant 
with construction well underway. · 

• On October 6, media reported Liberal insiders as saying that 
Eastern Power was warned back in May that any work they 
did was at their own risk. 

---------::: 
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• Construction continues at the Greenfield South site. 

• The project has all applicable approvals, a regulatory mechanism for 
stopping construction could be challenged in the absence of a breach 
of approval conditions. 

• Legal interaction with Eastern Power is through the Ontario Power 
Authority which holds and administers the contract. 

• Statements have been made by local politicians that the plant would 
not be relocated to a site in Mississauga or Toronto. 

• Alternative site options and alternative ways to supply Mississauga 
have not been identified. Alternative. sites wquld require new provincial 
and municipal approvals processes to be undertaken. 

----------::: 
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• Regulatory- would have to overrule approvals 
already received . 

• Contractual - unilateral cancellation would lead to 
legal action, Government vulnerable to damages 

• Negotiations- in return for ceasing construction, 
coverage of expenses to date and a new contract 
for a new site. 

-------
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Next Steps 
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• 

• 

• 

• 

OPA be could asked to approach Eastern Power about negotiating settlement, could 
include covering costs to date, contract for a new site, ana covering foregone 

. revenue. 

Could require a Ministerial direction to the OPA to renegotiate the cont ract or cancel 
the contract. The Government could agree to cover some or all of the settlement 
costs. 

Cambridge is a potential alternate site: 
• The project would have to be r~configured ( 450 MW peaking plant versus 280 

MW combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discussions about this site although nothing has been 

agreed to. 
• Does not directly address supply needs in Mississauga and Toronto 

Proponent may be willing to settle for a large cash settlement representing 
foregone net revenue or may view its financial prospects as being better tfiough the 
courts. _____-::·:.:= 
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1 Key Facts About the Greenfield South Plant 
! ....... .............. .................................... ........... , ............................................................................. . ....................................................... ........ ....... ...... ...... . . ........ .. ... . .............. ... ... .................................... ........... . .... . 

• Successful applicant in Ministry of Energy run RFP, contract 
signed with the OPA. in April 2005. 

• Eastern Power, the project developer, has received all 
required provincial approvals, including Environmental 
Assessment and Certificates of Approval; 

• Eastern Power has received all requir~d municipal 
approvals, including building site approval from the City of 
Mississauga issued in May 2011; 

• Eastern Power has secured financing (confirmed by the 
OPA). 

-~-~-
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Legend: 
A - Proposed Greenfield Site 
8 - Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E -Trillium Heath Centre 
F- Sherway Gardens Mall 
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: Recent Events i 
: : 
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• On September 24, in Mississauga, local Liberal party 
candidates announced that uconstruction on the project 
would be halted" and that "if elected the Government 
would work with Eastern to choose a new site." The Mayor 
of Mississauga attended the announcement and endorsed 
the decision. 

• On September 28, the media carried pictures of the plant 
with construction well underway. 

• On October 6, media reported Liberal inside~s as saying that 
Eastern Power was warned back in May that any wqrk they 
did was at their own risk. 
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• Construction continues at the Greenfield South site. 

• The project has all applicable approvals, a regulatory mechanism for 
stopping construction could be challenged in the absence of a breach 
of approval conditions. 

• Legal interaction with Eastern Power is through the Ontario Power 
Authority which holds and administers the contract. 

• Statements have been made by local politicians that the plant would 
not be relocated to a site in Mississauga or Toronto. 

• Alternative site options and alternative ways to supply Mississauga 
have not been identified. Alternative sites would require new provincial 
and municipal approvals processes to be undertaken. 
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! Options For Stopping the Plant ! 
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• Regulatory·- would have to overrule approvals 
already received 

• Contractual- unilateral cancellation would lead. to 
legal action, Government vulnerable to damages 

• Negotiations- in return for ceasing construction, 
coverage of expenses to date and a new contract 
for a new site. 

-------
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= NextSteps 
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• 

• 

• 

• 

OPA be could asked to approach Eastern Power about negotiating settlement, could 
include covering costs to date, contract for a new site, ana covering foregone 
revenue. 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel 
the contract. The Government could agree to cover some or all of the settlement 
costs. 

Cambridge 'is a potential alternate site: 
• The project would have to be reconfigured ( 450 MW peaking plant versus 280 

MW combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discussions about this site although nothing has been 

agreed to. 
• Does not directly address supply needs in Mississauga and Toronto 

Proponent may be willing to settle for a large cash settlement representing 
foregone net revenue or may view its financial prospects as being better tnough the 
courts. --------=: 
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•Peruri, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Jennings, Rick (ENERGY) 
October 11, 2011 1 :32 PM 
Perun, Halyna N. (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
RE: 

Thanks yes, I understand that that is always legally an option. The pros and cons would have to be carefully considered. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 20111:25 PM 
To: Jennings, Rick (ENERGY) 
Cc: catwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
SUbject: RE: 

Privileged and Confidential 

Hi Rick -Thanks for sending- We'll be adding to this version then. For example, the SOC was particularly interested in 
a legislative option. legislation could in fact cancel a contract, provide for no compensation, and prevent any party to the 
contract from suing the Crown or the OPA, should that be desired. The language in the legislation would need to be very 
explicit-

Halyna N. Perun 
A/Director 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination Qr use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

---------------------··---------·------
From: Jennings, Rick (ENERGY) 
Sent: October 11, 20111:18 PM 
To: Perun, Halyna N. (ENERGY) 
Subject: FW: 

Halyna, attached is the draft which I believe Ryan has already sent to you. This is principally a background deck. 

As noted I have been trying to touch base with OPA staff, I will be seeing JoAnne at a meeting at 2 p.m. 

Re options they are either Regulatory which Environment can speak to - I will also contact the Approvals ADM but per my 
most recent conversation with him a month ago believe that they are not advocating that route. 

Re contractual options- the OPA could cancel the contract, they and their Board of Directors would likely insist on a 
Ministerial Direction to do so and perhaps an agreement from the Government to pick up some of the legal cost. 
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The OPA can approach the developer about negotiating a change to the contract including a revision to a new location. • • • 
Again the OPA may require Ministerial. Direction and/ or Government paying some or all of the costs. 

From: King, Ryan (ENERGY) 
Sent: October 11, 201112:05 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick (ENERGY) 
Subject: FW: 

Halyna, 
This is a draft deck we're working on for the meeting tomorrow. 

From: Jenkins, Allan (ENERGY) 
Sent: October 11, 201112:05 PM 
To: Jennings, Rick (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 201110:31 AM 
To: Jenkins, Allan (ENERGY); McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: 

See attached per our discussion 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Michael Lyle [Michaei.Lyle@powerauthorlty.on.ca] 
October 11, 2011 1 :49 PM 

To: Perun, Halyna N. (ENERGY) 
Subject: RE: Mlssisauga 
Attachments: Amended and Restated CES Contract with Greenfield S~uth dated March 16 2009.pdf 

See attached copy of the contract. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michaei.Me@oowerauthority.on.ca 

This e-mail message and eny files lransmltlecl with it are Intended only for the named reclplent(s) above and may contain Information that is privileged, c:onfldenllal 
andlor exempt from ~ under applcable law. If you are not lhe Intended redpllnl(s), any dissemination, distribution or c:opylng of thJs e-mail message or 
any lies transmitted with Ills slric:lly prohfblled. If you have I'K8ived this message In enor, or are not the named recipient( a), please notify the sender Immediately 
and delete this e-mail message 

This e-mail message and any mes transmitted with It are Intended only for the named redplent(s) above and may contain Information that Is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the Intended reclplent(s), any dissemination, 
distribution or copying ot this e-mail tTJeSSa98 or any flies transmitted with It Is sb1ctly prohibited. If you have received this message In error, 
or are not the named redplent(s), please notify the sender Immediately and delete this e-mail message. 

From: Perun, Halyna N. (ENERGY) [mallto:Halyna.Perun2@ontarlo.ca] 
Sent: October 11, 201112:43 PM 
To: Michael Lyle 
Subject: RE: Mlsslsauga 

1 am on a conference call now- wHI call you shortly? 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
1n Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325·1781 
BB: ( 416) 671·2607 
E·mail: Halyna.Perun2@ontario.ca 
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Notice 
This communication may be solicitor/client privileged and contain confidential information Intended only for the person(s) 
to whom It is addressed. Any dissemination or use of this Information by others than the intended recipient(s) is 
prohibited. If you tla've received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY} 
Sent: October 11, 201112:03 PM 
To: 'Michael Lyle' 
Subject: RE: Missisauga 

P,ivileqed and Confidential 

I should ten you that I also left a message for Susan Kennedy (that was before I heard your two vms - as I thought you 
hadn't responded) asking her for the contract. A this point I need to know if you would be prepared to provide the contract 
to me - if not, then I need to let my Deputy know this as he had asked me to follow up with you to obtain it. Thank you 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Roor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
88: (416) 671-2607 
E-maH: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client prlvieged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this Information by others than the intended recipient(s) is 
prohibited. If you have recelved this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY} 
Sent: October 11, 201111:58 AM 
To: 'Michael Lyle' 
Subject: RE: Missisauga 

Hi - I missed your replies - I do need to speak with you - are you around now? 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 67·1-2607 
E-mail: Halyna.Perun2@ontariO.ca 

Notice 
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' This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to wl1om it is addressed. Any dissemination or use of thi~ information by others than the Intended reclpient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Haiyna N. (ENERGY) 
Sent: October 11, 2011 9:34 AM 
To: 'Michael lyle' 
Subject: Misslsauga 

Privileged and Confidential 

HI Mike - Do you have the contract for me please? Also- I understand that Rick reviewed the issues with you and Is 
putting together a deck (not sure if it's a joint deck- with the OPA)- would like to touch base with you about all this this 
morning sooner than later • thanks 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.~erun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it Is addressed. Any dissemination or use of this Information by others than the Intended reclplent(s) is 
prohibited. If you have received this message In error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 

From: Perun, Halyna N. (ENERGY) 
Sent: October 7, 2011 3:28 PM 
To: Michael Lyle 
SUbject: Please call 

HI Mike- I hope to talk to you before the weekend - Please call me when you can -Thank you 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
1n Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mal: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom It is addressed. Any dissemination or use of this information by others than the intended reclpient{s) is 
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' 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 



Reference: Ammtkd IUUl Rtslllt4d CES Contract 
Project: Greenjle/4 South 

PRIVILEGED AND CONFIDENTIAL 

AMENDED AND RESTATED CLEAN ENERGY SUPPLY (ARCES) CONTRACT 

Between 

G~SOUTHPO~CORPORATION 

-and-

ONTARIO POWER AUTHORITY 

DATED as ofthc 12111 dayof April, 2005 

and BDlen.ded and restated as of the 16111 day of March, 2009 
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AMENDED AND RESTATED CLEAN ENERGY SVPPLY CABCESl CONJRACI' 

This Amended and Restated Clean Energy Supply Contract (the "ARCES 
Contract") is dated as of the 12th day of April, 2005 and amended and restated as of the 16"' day 
of March, 2009 (the "Amendment aDd Restatement Date") between Greenfield South Power 
Corporation. (formerly Greenfield 407 Power- Corporation) a corporation incorporated under the 
laws of Ontario (the "SuppUer"), and the Ontario Power Authority {the "Buyer"). The Supplier 
and the Buyer are each referred to herein as a "Party" and coUectively as the "Parties". 

WHEREAS the Supplier's proposal, among others, was selected by the 
Government of Ontario following a request for proposals dated September 13, 2004, as amended, 
to solicit the long-tenn supply of approximately 2,500 MW of new clean generating capacity and 
demand-side projects in Ontario (the "2,500 MW RFP"); 

AND WHEREAS the Supplier and the Buyer executed a Clean Energy Supply 
Contract dated as of the 121h day of April, 2005 (the "OrigiDal CES Contract") in order to 
formalize the long-term contractual arrangements for the Supplier to develop and operate the 
Contract Facility, and to supply Electricity and Related Products ftom the Contract Facility, 
cUrcctJy or indirectly, to the IESO-Administercd Markets or to an End-User (as defined therein); 

AND WHEREAS, due to events of Force Majeure, the development of the 
Contract Facility bas suffered extensive delays; 

AND WHEREAS the Parties wish to amend and restate the Original CES 
Contract and enter into this ARCES Contract in order to provide for amended contractual 
arrangements for the Supplier to develop and operate the Contract Facility; 

NOW THEREFORE, in consideration of the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

ARTICLE! 
DEFINITIONS 

1.1 Deflnitioas 

In addition to the tenns defined elsewhere herein, the following capitalized terms shall bave the 
meanings stated below when used in this Agreement: 

"2,500 MW RFP" has the meaning ascribed to it in the Recitals. 

"Adjusted Contrad Capacity" or "ACC" has the meaning ascribed to it in Exhibit 1. 

"AmUate" means any Person that: (i) Controls a Party; (ii) is Controlled by a Party; or (iii) is 
Controlled by the same Person that Controls a Party. 



"Agreement" means this ARCES Contract as it may be amended, restated or replaced from time 
to time. 

"Amendment and Restatement Date" has the meaning ascribed to it in the Recitals. 

"Ancillary Service.s" bas the meaning ascribed to it in the IESO Market Rules. 

"Annual Average Contract Capacity" means the simple average, expressed in MW, of the 
Summer Contract Capacity and the Winter Contract Capacity. 

"Annual Operating Plan'' has the meaning ascribed to it in Section 15.3(b)(ii). 

"Arbitration Panel" has the meaning ascribed to it in Exhibit K. 

"ARCES Contract" has the meaning ascribed to it in the Recitals hereto. 

"Arm's Length" means, with respect to two or more Persons, that such Persons are not related 
to each other within the meaning of subsections 251(2), (3), (3.1), (3.2), (4), (S) and (6) of the 
Income Tax Act (Canada) or that such Persons, as a matter of fact, deal with each other at a 
particular time at arm's length. 

"Assignee" bas the m~g ascribed to it in Section 16.S(c). 

"Assignment Period" has the meaning ascribed to it in Section 16.5(e). 

"Assumed Deemed Dispatch Payment" means an amount equivalent to the Monthly Payment 
that would have been payable by the Buyer to the Supplier or payable by the Supplier to the 
Buyer in a given Settlement Month, as the. case may be, if the Contract Capacity of the Contract 
Facility had been subject to the Deemed Dispatch Option for all hours in the entire Settlement 
Month. 

"Automatle System Voltage Support" means the capability of the Contract Facility to, both 
automatically and under the direction of the IESO, respond to changes in system voltage in such 
a manner as to control these changes within an acceptable range and which requires the 
automatic or manual adjustment in production or absorption of reactive power by the Contract 
Facility. Automatic System Voltage Support shall be deemed to be provided if the requirements 
set out in Section 2.8(d) have been met. 

"Availability" or" AV'* has the meaning ascribed to it in Exhibit E. 

''Average Test Capacity" has the meaning ascribed to it in Section 15.6(d). 

"Bank Acf' means the Bank Act (Canada), as amended from time to time. 

"BTU" means British thermal unit (HHV). 

"Business Day" means a day, other than a Saturday or. Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 

' • 
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"Buyer'' means the Ontario Power Authority and its successors and pennitted assigns. 

"Buyer Event of Default" has the meaning ascribed to it in Section 10.3. 

"Buyer Security" has the meaning ascribed to it in Exhibit G. 

"Buyer Statemenf' bas the meaning ascribed to it in Section 12.2(g). 

"Buyer's Website" means the website of the Buyer located at URL 
www.powerauthority.on.ca/gp or such other URL as the Buyer may notify to the Supplier from 
time to time. 

"CaneeUadon Notice" has the meaning ascribed to it in Exhibit G. 

ucaneelled Directed Dispatch Order'', with respect to the Directed Dispatch Option, has the 
meaning ascribed to it in Exhibit 0. 

"Capacity Cheek Test" has the meaning ascribed to it in Section 15.6(a). 

"Capacity Coaftrmation" has the meaning ascribed to it in Section 15.6(c). 

"Capacity Products" means any products related to the rated, continuous load-carrying 
capability of a generating ficility to generate and deliver Electri~ity at a given time. 

"Capacity Reduction Factor" or "CRF" shall be an amount equivalent to 1.0 until, and to the 
extent, determined otherwise pursuant to Sections 15.6(e) and (t). 

"CES Contraet" means a clean energy supply contract entered into by the Ontario Power 
Authority in accordance with the directive issued by the Ontario Minister of Energy to the 
Ontario Power Authority dated March 24,2005. 

"Claim" means a claim or cause of action in contract, in tort, under any Laws· and Regulations or 
0~. ' 

"Clean Energy Supply Contract" means aCES Contract. 

"Commercial Operation" has the meaning ascribed to it in Section 2.6(a).. 

"Commercial Operation Date" means the date on which Commercial Operation is first 
a~ed. · 

"Commercially Reasoaable ER'orts, means efforts which are designed to enable a Party, 
directly or indirectly, to satisfy a condition to, or otherwise assist in the consummation of, the 
transactions contemplated by this Agreement and which do. not require the performing Party to 
expend any funds or assume liabilities, other than expenditures and liabilities which arc 
reasonable in nature and amo\Dlt in the context of the transactions contemplated by this 
Agreement. 

"Compuy Representative" has the meaning ascribed to it in Section 15.1. 
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"Completion and Performance Security" bas the meaning ascribed to it in Section 6.1(a). 

"Confidential Information" means all information that has been identified as confidential and 
which is furnished or disclosed by the Disclosing Party and its Representatives to the Receiving 
Party and its Representatives in connection with this Agreement, whether before or after its 
execution, including all new infonnation derived at any time from any such confidential 
informatio~ but excluding: (i) publicly-available information, unless made public by the 
Receiving Party or its Representatives in a manner not pennitted by this Agreement; {ii) 
information already known to the Receiving Party prior to being furnished by the Disclosing 
Party; and (iii) infonnation disclosed to the Receiving Party from a source other than the 
Disclosing Party or its Representatives, if such source is not subject to any agreement with the 
Disclosing Party prohibiting such disclosure to the Receiving Party; and (iv) infonnation that is 
independently developed by the Receiving Party. 

"Confidentiality Undertaking" means a confidentiality undertaking in the form of Exhibit W. 

"Connection Ap-eement" means the agreement entered into by 8 Transmitter with the Supplier 
with respect to the connection of the Contract Facility to a Transmission System in accordance 
with the Transmission System Code and governing the terms and conditions of such connection. 

"Conaectlon Cost Reeovery Agreement" means the agreement entered into by a Transmitter 
with the Supplier with respect to the recovery of costs with respect to the connection of the 
Con1ract Facility to a Transmission System in accordance with the Transmission System Code. 

ucoanection Costs" mean those costs which are payable by the Supplier related to the reliable 
connection of the Contract Facility to a TraJ;1Stllission System, a Local Distribution System, or an 
End~User Load, as applicable, as more particularly specified pursuant to the System Impact 
Assessment, Cuseomer hnpact Assessment, and Connection Impact Assessment, as applicable. 
For greater certainty, Connection Costs shall not include System Upgrade Costs. 

"Connection Poiat" means the electrical point or points of connection, os defined in the IESO 
Market Rules, between the Contract Facility and the IESO-Controlled Grid and as specified in 
Exhibit A. For certainty, the Connection Point is defined by reference to electrical connection 
points. 

"Contingent Support Payment" or "CSP" means the positive amount, if any, by which the 
Total Monthly Fixed Capacity Payment exceeds the Imputed Net Revenue for 8 Settlement 
Month, expressed in Dollars and calculated in accordance with Exhibit J. 

"Contract Capacity'' means, as applicable, the Summer Contract Capacity or Winter Contract 
Capacity, expressed in MW. 

"Contract Faeility" means the extent to which the Facility is used to produce the Contract 
Capacity and Related Products . 

. "Coatnet Fadlity Amendmenf' bas the meaning ascribed to it in Section 2.l(c). 

' . 
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"Contract Heat Rate" or 44CHR" means, as applicable, the Summer Contract Heat Rate or the 
Winter Contract Heat Rate, expressed in MMBTUIMWh using higher beating value. 

"Contract Year" means a twelve (12) month period during the Term which begins on the Term 
Commencement Date or an anniversary date thereof. 

"Control" means, with respect to any Person at any time. (i) holding. whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary of an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufficient to elect or appoint fifty percent (50%) or more of the individuals who are 
responsible for the supervision or management of that Person, or (ii) the exercise of de facto 
control of that Person, whether direct or indirect and whether through the ownership of securities 
or ownership interests, by contract or trust or otherwise. 

"Counterparty" bas the meaning ascribed to it in Exhibit L. 

"CPr• or "Consumer Price Index" means the consumer price index for "All Items" published 
or established by Statistics Canada (or its successors) for any relevant calendar month in relation 
to the Province of Ontario. 

"CPia" has the meaning ascribed to it in Exhibit J. 

"Credit Rating" means, (i) with respect to the Supplier (or the Guarantor, if a Guarantee is in 
place) (A) its long-tenn senior unsecured debt rating (not supported by third party credit 
enhancement) or (B) the lower of its issuer or corporate credit rating, as applicable, in either case 
being the lower provided by S&P, Moody's or DBRS or any other established and reputable debt 
rating agency, agreed to by the Parties from time to time, each acting reasonably, and (ii) with 
respect to any other Person,· its long-term senior unsecured debt rating or its deposit rating as 
provided by Moody's, S&P, DBRS, or, if such Person is a financial institutio~ Fitch IBCA, or 
any other established and reputable rating agency, as agreed to by the Parties, acting reasonably, 
from time to time. · 

"Creditworthiness Value" bas the meaning ascribed to it in Section 6.4(b). 

"CI'G" means a combustion turbine-generator. 

"Customer Impact Assessment" means a study conducted by a Transmitter to assess the impact 
of the connection of the Contract Facility on the transmission customers iD the area. 

"Day-Ahead Energy Forward Market" means a forward market, established under the IESO 
Market Rules or otherwise, for Electricity or for Electricity and Related Products for eacb hour 
of a given day, that clears the day before based upon submitted bids to buy and offers to seU, and 
shall include, for pmposes of this Agreement, such other mechanisms or amendmentS to the 
IESO Market Rules to enhance pre-dispatch scheduling and unit commitment of generators on a 
day-ahead basis. 

"DBRS" means Dominion Bond Rating Service Limited or its successors. 



"DDO" has the.meaning ascribed to it in Exhibit L. 

"Debtor" bas the meaning ascnOed to it in Exhibit L. 

"Deemed Dispatch Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Interval" or "DDI" has the meaning ascribed to it in Exhibit J. 

"Deemed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Deemed Shut-Down Hour" has the meaning ascribed to it in Exhibit J. 

"Deemed Start-Up" or "DeemSU" has the meaning ascribed to it in Exhibit J. 

''Deemed Start-Up Hour" has the meaning ascribed to it in Exhibit J. 

"Delivery Point" means the reference point determined in accordance with the IESO Market 
Rules and used for settlement purposes in the real-time markets. 

''Directed Dispatch Hour" bas the meaning ascribed to it in Exhibit J. 

''Directed Dispatch Interval" has the meaning ascribed to it in Exhibit J. 

"Directed Dispatch Option" has the meaning ascribed to it in Exhibit G. 

"Directed Dispatch Order'' means a Directed Dispatch Order (DA) or Directed Dispatch Order 
(L T), as applicable. 

"Direeted Dispatch Order (DA)" means a daily directed dispatch order issued by the Buyer in 
the form attached as Exhibit H. 

''Direeted Diapateh Order (L T)" means a long term directed dispatch order issued by the Buyer 
in the form attached as Exhibit H. 

"Directed Production Interval" has the meaning ascribed thereto in Exhibit J. 

"Directed Shut-Down Hour" is the last hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"Directed Start-Up" or "DirSU" has the meaning ascribed to it in Exhibit J. 

"Dlrected Start-Up Beur" is the first hour of a Directed Dispatch Interval as set out in a 
Directed Dispatch Order. 

"DisclosiDg Party", with respect to Confidential Information, is the Party providing or 
disclosing such Confidential Information ~ may be the Buyer or the Supplier, as applicable. 

"Dlserimiaatory Action" has the meaning ascribed to it in Section 13 .1. 

' • 



"Discriminatory Action Compensadon" bas the meaning ascribed to it in Section 13.2. 

"Discriminatory Action Compensation Amount" has the meaning ascribed to it in 
Section 13.3(e)(i). 

"Discriminatory Action Compensation Notice'' has the meaning ascribed to it in 
Section 13.3(e)(i). 

"Dispatch Riahts" has the meaning ascribed to it in Section 3.1 . 

"Dispatcher" has the meaning ascribed to it in Section 3 .3. 

"Dollan", or "S" means Canadian dollars and cents. 

"Eleetrleity" means electric energy. 

"Electricity Aef' means the Electricity Act, 1998 (Ontario), as amended or replaced from time to . 
time. 

"Emission Reduction Credits" means the credits associated with the amount of emissions to the 
air avoided by reducing the emissions below the lower of actual historical emissions or 
regulatory limits, including "emission reduction credits., as ·defined in 0. Reg. 397/01 made 
under the Environmental Protection Act (Ontario), as amended from time to time, or such other 
regulation as may be promulgated under the Environmental Protection Act (Ontario). 

"End-User" means a Person who owns or operates an End-User Load. 

"End-User Load" means a load facility which utilizes electricity supplied through a direct 
. connection to the Transmission Sy~te~ the Local Distribution System or the Facility. 

"Environmental and Site Plan Mfleatone Approvals" means all environmental and site plan 
approvals and permits necessary or appropriate for construction of the Facility to commence 
(including site preparation and installation or transportation of equipment to the site). 

"Environmental Attributes, means environmental attributes associated with a generating 
facility having decreased enviromnental impacts, and includes: 

(a) rights to any fungible or non-fungible attributes, whether arising from the 
generating facility itself, from the interaction of the generating facility with the 
IESO-Controlled Grid or because of applicable legislation or voluntary programs 
established by Governmental Authorities; 

(b) any and all rights relating to the nature of the energy source as may be defined 
and awarded through applicable legislation or voluntary programs. Specific 
environmental attributes include ownership rights to Emission Reduction Credits 
or entitlements resulting from interaction of the generating facility with the IESO­
Controlled Grid, or as specified by applicable legislation or voluntary programs, 
and the right to qualify and register these with competent authorities; and 
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(c) all revenues, entitlements, benefits, and other. proceeds arising from or related to 
the foregoing. 

"EPC Contract" means the engineering, procurement and construction contract for the Contract 
Facility entered into by the Supplier and the EPC Contractor. 

"EPC Contractor" means the contractor engaged by the Supplier to perform the engineering, 
procurement and construction of the Contract Facility. 

"EPr~ means Eastem Prevailing Time. 

"Equipment" has the meaning ascribed thereto in Section 2.10(bXii). 

"EST, means the Eastern Standard Time applicable in the IESO-Administered Markets, as set 
forth in the JESO Market Rules. 

"Event of Defaulf' means a Supplier Event of Default or a Buyer Event of Default 

"Expiry" has the meaning ascribed to it in Exhibit L. 

"Exposure Amount" has the meaning ascribed to it in Exhibit G. 

"Exposure Threabold Amounf' has the meaning ascribed to it in Exhibit 0. 

"Fadllty" means the generation facility to be developed, constructed, owned, and operated by 
the Supplier, as described in Exhibit A hereto. 

"Final Capacity Cheek Tesf' has the meaning ascribed to it in Section IS.6(f). 

"FfDandal Closing'~ means the first date on which drawdown is permissible under the credit 
facility for the financing of the Contract Facility or, in the event that financing of the Contract 
Facility does not include a credit facility, the first date on which funding is otherwise available 
and dedicated for the financing of the Contract Facility. 

"FiuancJallndkaton" means the Tangible Net Worth and the Credit Rating. 

"FIPPA" means the Freedom of Information and Protection of Privacy Act (Ontario). as 
amended or supplemented from time to time. 

"FIPPA Records, has the meaning ascribed to it in Section 8.5. 

"Fitch IBCA'' means Fitch IBCA, Duff & Phelps, a division of Fitch Inc., or its successors. 

"Foree Majeure" has the meaning ascribed to it in Section 11.3. 

"Foree Majeure Available Capacity" bas the meaning ascribed to it in Exhibit J. 

"Foree Majeure Capacity Reduction Factor" or "FMCRF'" has the meaning ascribed to it in 
Exhibit J. 
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"Force Majeure Outage Capacity" or "FMOC" has the meaning ascribed to it in Exhibit J. 

"Force Majeure Outage Hour" or "FMOH" has the meaning ascribed to it in Exhibit J. 

"Further Capacity Cheek Tesf' has the meaning ascribed to it in Section 15.6(d). 

"Future Contract Related Produeta" means all Related Products that relate to the Contract 
Capacity and that were not capable of being traded by the Supplier in the IESO.Administered 
Mar~ets or other markets on or before the date of this Agreemen~ but shall not include steam and 
hot water produced by the Contract Facility. 

"GAAP" means Canadian or U.S. generally accepted accounting principles approved or 
recommended ftom time to time by the Canadian Institute of Chartered Accountants or the 
Financial Accounting Standards Board, as applicable, or any successor institutes, applied on a 
consistent basis. 

"Gas'' means natural gas as supplied by pipeline. 

"Gu Cancellation Amount" or "GCA .. " has the meaning ascribed to it in Exhibit J. 

"Gas Cancellation Price" or "GCPd" has the meaning ascribed to it in Exhibit J. 

"Gas Cancellation Volume" or "GCVd" has the meaning ascribed to it in Exhibit J. 

"Gas Price" or "GP," means either Gas Price (DA) or Gas Price (LT), as applicable. 

"Gas Price (DA)" or "GP(DA)~t" means the "day-ahead" price of natural gas applicable for day 
"tl', determined in accordance with the Gas Price Index (DA), and converted .from US dollars 
per MMBTIJ into Dollars per MMBTU as follows: the Gas Price (DA) applicable during each 
day "tl', which is posted on the Gas Price Index (DA) on day "d-1" (which for purposes of the 
Gas Price Index (DA) shall be the last Business Day prior to day "tl') will be converted from US 
dollars to Dollars utilizing the Bank of Canada noon spot exchange rate between US dollars and 
Dollars on day "d-1". 

"Gu Price (LT)" or nGP(LT)d' means the "long-tenn" price of natural gas applicable for day 
"d", in Dollars per MMBTU, determined iJ:1 accordance with Exhibit G. · 

"Gas Price Index (DA)'' means the Union Dawn Daily Spot Gas Price Index (day ahead) 
administered by NGx. 

"Gas Price Redetermination Date" has the meaning ascribed to it in Section l.lO(c). 

"Gu Provider" has the meaning ascribed to it in Exhibit 0. 

"Gas Sale Transaction Costs" or "GSTC" has the meaning ascribed to it in Exhibit J. 

"Good Engineering md Operating Practices" means any of the practices, methods and 
activities adopted by a significant portion of the North American electric utility industry as good 
practices applicable to the design, building, and operation of generation facilities of similar type, 



size and capacity or any of the practices, methods or activities which, in the exercise of skill, 
diligence, prudence, foresight and reasonable judgement by a prudent generator in light of the 
facts known at the time the decision was made, could reasonably have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety, expedition and Laws and Regulations. Good Engineering and Operating 
Practices are not intended to be limited to the optimum practic~. methods or acts to the 
exclusion of all others, but rather are intended to delineate acceptable practices, methods, or acts 
generally accepted in the North American electric utility industry. Without limiting the 
generality of the f~regoing and in respect of the operation of the Contract Facility, Good 
Engineering and Operating Practices include making Commercially Reasonable Efforts to ensure 
that: . 

(a) adequate materials, resomces and supplies, including fuel, are available to meet 
the Contract Facility's needs under reasonable conditions and reasonably 
anticipated abnonnal conditions; 

(b) sufficient operating personnel arc available and are adequately experienced and 
trained to operate the Contract Facility properly, efficiently and taking into 
account manufacturers' guidelines and specifications and are capable of 
responding to abnormal conditions; 

(c) preventative, routine and non-routine maintenance and repairs are performed on a 
basis that ensures reliable long-term and safe operation and takina into account 
manufacturers' recommendations and are performed by knowledgeable, trained 
and experienced personnel utilising proper equipment, tools and procedures; and 

(d) appropriate monitoring and testing is done to ensure equipment is functioning as 
designed and to provide assurance that equipment will function properly under 
both normal and abnormal conditions. 

"Govemmeat of Canada" means Her Majesty the Queen in right of Canada. 

"Govemmeat or Oatario" means Her Majesty the Queen in right of Ontario. 

"Govemmeatal Authority, means any federal, provincial, or municipal government, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department of 
any such government, parliament or legislature, or any court or other law, regulation or rule­
making entity, having jurisdiction in the relevant circwnstances, including the IESO, the OEB# 
the Electrical Safety Authority, and any Person acting under the authority of any Governmental 
Authority, but excluding the. Ontario Power Authority. 

"GST' means the goods and services tax exigible pursuant to the Excise Tax Act (Canada), as 
amended from time to time. 

"Guaraatee" has the meaning ascribed to it in Section 6.4(a). 

"Guaranteed Obll&adoas" has the meaning ascribed to it in Exhibit D. 
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"Guarantor'' has the meaning ascribed to it in Section 6.4(a). 

"RHV" means higher heating value. 

"HOEP'' or "Hourly Ontario Energy Price" has the meaning provided to it in the IESO Market 
Rules, and expressed in Dollars per MWh. 

"mC Forms 404land 4047" means Insurance Bureau of Canada Forms 4042 and 4047, as each 
may be amended or replaced from time to time. 

"IE Certificate" has the meaning ascribed to it in Section 2.6(aXi). 

"IESO" means the Independent Electricity System Operator established under Part II of the 
Electricity Act, or its successor. 

"IESO-Administered Markets" has the meaning ascribed to it by the IESO Market Rules. 

''IESO-Controlled Grid" has the meaning ascribed to it by the IESO Market Rules. 

"IESO Market Rules" means the rules aoveming the IESO-Controlled Grid and establishing 
and governing the IESO-Administered Markets, together with all market manuals, policies, and 
guidelines issued by the IESO, all as amended or replaced from time to time. 

"Imputed Gross Energy Market Revenue" or "'GEMR" is the total gross revenue deemed to 
be earned by the Supplier for the Contract Facility for a Settlement Month, as calculated in 
accordance with Exhibit J. 

"Imputed Net Revenue" or "INR'' means, for a Settlement Month, the Imputed Gross Energy 
Market Revenue less the Imputed Variable Energy Cost, as calculated in accordance with Exhibit 
J. 

"Imputed Production" or "IF• means, for a specified period within the Term, the aggregate 
amount of Electricity, expressed in MWh. imputed to be produced by the Contract Facility in 
accordance with Exhibit J. · 

"Imputed Production Hour" or "IPH" is a Directed Dispatch Hour or Deemed Dispatch Hour, 
as applicable. 

"Imputed Production Interval" or "IPI" is a Directed Dispatch. Interval or Deemed Dispatch 
Interval, as applicable. 

"Imputed Shut-Down Hour' is a Directed Shut-Down Hour or a Deemed Shut-Down Hour, as 
applicable. 

"Imputed Start-Up" or "ISU, has the meaning ascribed to it in Exhibit J. 

"Imputed Start-Up Hour" is a Directed Start-Up Hour or a Deemed Start-Up Hour, as 
applicable. 
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"Imputed Variable Energy Cosf' or "IVEC" means the total Variable Energy Cost in relation 
to the Imputed Production as calculated in accordance with Exhibit J. 

"including" means "including, without limitatio~"· 

"lndemnifiable Loss" has the meaning ascribed to it in Section 14.3. 

"lndemnitees'' has the meaning ascribed to it in Section 14.3. 

"Independent Engineer" has the meaning ascribed to it in Section 2.6{c). 

"lnsoiYency Leglalatlon" means the Bankruptcy and Insolvency Act (Canada), the Winding Up 
and Restructuring Act (Canada) and the Companies' Creditors A"angement Act (Canada) and 
the bankruptcy, insolvency, creditor protection or similar laws of any other jurisdiction 
(regardless of the jurisdiction of such application or competence of such law), as they may be 
amended from time tO time. · 

"IDterest Rate" means the annual rate of interest established by the Royal Bank of Canada or its 
successor, from time to time, as the interest rate it will charge for demand loans in Dollars to its 
commercial cust,omers in Canada and which it designates as lts "prime nte" based on a year of 
365 or 366 days, as applicable. Any change in such prime rate shall be effective automatically 
on the date such change is announced by the Royal Bank of Canada. 

"IPIB" has the meaning ascribed to it in Exhibit J. 

"ITA" means the Income Tax Act (Canada), as amended fiom time to time. 

"kV" means kilovolts. 

"kW' meansldlowatt. 

"KWh" means kilowatt hour 

"Laws and Regulations" means: 

(a) applicable Canadian federal, provincial or municipal laws, orders-in-council, by­
laws, codes, rules, policies, regulations and statutes; 

(b) applicable ord~ decisions, codes, judgments, injunctions, decrees, awards and 
writs of any court, tribunal, arbitrator, Governmental Authority or other Person 
having jurisdiction; 

(c) applicable rulings and conditions of any licence, permit, certificate, registration, 
authorization, consent and approval issued by a Governmental Authority; 

(d) any requirements under or prescribed by applicable common law; and 

(e) the IESO Marlcet Rules, as well as any manuals or interpretation bulletins issued 
by the ffiSO from time to time that are binding on the Supplier. 
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"Letter of Credif' means one or more irrevocable and unconditional standby letters of credit 
issued by a financial institution and respect of which there is not a Negative Outlook or other 
Material Adverse Effect and listed in either Schedule I or n of the Bank Act (Canada) or such 
other financial institution and having a minimum Credit Rating of (i) A- with S&P, (ii) A3 with 
Moody's, (iii) A (low) with DBRS, or (iv) A· with Fitch meA, in substantially the form 
attached as Exhibit C or in a form acceptabl~ to the Buyer, acting reasonably, and otherwise 
cOnforming to the provisions of Section 6.3. 

"Locational Marginal Pricing" or "LMP'' means the form of pricing of Electricity, as 
determined and modified by the IESO from time to time, to be considered and implemented by 
the IESO, if at all, based upon a non-uniform, real-time, price of Electricity at each point, node, 
zone or other price reference location on the IESO-Controlled Grid and having the effect that 
such real-1ime prices reflect the costs of transmission congestion. 

"Long Term Operating Plan" has the meaning ascribed to it in Section 15.3(bXi). 

"Market Price" means the spot price per MWh for Electricity in the IESO·Administered 
Markets applicable to the class of generator to which the Supplier belongs in accordance with the 
IESO Market Rules. 

"Market Settlement Charges" means all market settlement amounts and charges described' in 
Chapter 9 ~ftbe mso Market ~ules. . 

"Material Advene Effecf' means any change (or changes taken together) in, or effect on, the 
affected Person that materially and adversely affects the ability of such Person to perform its 
obligations hereunder, where such Person is a Party, or whether or not such Person is a Party, 
any change that materially and adversely affects the business or financial prospects of such 
Person, including a Negative Outlook with respect to such Person, or the ability of such Person 
to carry out obligations contemplated hereunder, including without limitation obligations under a 
guarantee or a letter of credit. 

"Max Increment,." has the meaning ascribed to it in Exhibit J. 

"Maximum Guarantee Amount" has the meaning ascribed to it in Exhibit D. 

''MeteriDg Plan" means a report that is provided by the Supplier to the Buyer and that (a) 
verifies that the revenue-quality interval meters conform with Measurement Canada Regulations, 
and (b) provides all req~ infonnation, and equipment specifications needed to permit the 
Buyer to remotely access~ verify~ adjust, and/or total revenue meter readings to accurately 
calculate the generator output at the Delivery Point net of any Station Service Loads, and which 
is updated promptly, and, in any event, within ten (10) Business Days after any change to the 
metering installation occurs. · 

"Milestone Dates" means those dates set forth in the second colwnn of the table contained in 
Exhibit F, with respect to the attainment of the corresponding Milestone Events set out in the 
first column of the table contained in Exhibit F. 
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"Milestone Events" means those events set forth in the first column of the table contained in 
Exhibit F which are considered critical by the Parties for the timely construction, financing, 
completion and operation of the Contract Facility, and which are to be completed by the 
corresponding Milestone Dates. 

"MMBTU" means one million BTUs. 

"Monthly Payment" has the meaning ascribed to it in Section 4.2, 

"Moody's" means Moody's Investors Service, Inc. or its successor. 

"MW'' means megawatt. 

"MWh" means megawatt hour. 

"Nameplate Capacity" means the rated, continuous load-carrying capability, expressed in MW, 
of lhe Facility to generate and deliver Electricity at a given ~e as set out in Exhibit B, and 
which includes the Contract Capacity. 

"Negative Interval Net Revenue Recapture" or "NINRR" has the meaning ascribed to it in 
Exhibit], 

"Nqative Outlook" means; with respect to any credit rating agency providing a Credit Rating 
for purposes of this Agreement, a potential or threatened downgrade to the Credit Rating of any 
Person and, with respect to any financial institution providing a Letter of Credit, any material 
deterioration of any of the Financial Indicators, or other material adverse effect, with respect to 
such financial institution such that the Buyer has grounds for believing that the Letter of Credit 
may not be honoured if and when the Buyer seeks to daily draw upon it. 

"Net Revenue Requirement" or "NRR7'' means the amount, expressed in Dollars per MW­
month for any given Settlement Month, as set out in Exhibit B as being applicable for such 
month, and subject to indexation 8s set out in Exhibit J. 

"Net Revenue Requirement Indexing Faetor" or "NRRUF'' has the meaning ascribed to it in 
Exhibit]. 

"New Ap-eemenf' means a new agreement substantially in the fonn of this Agreement, which is 
to be entered into with a Secured Lender who is at Arm's Length with the Supplier or a Person 
identified by such Secured Lender following termination of this Agreement, as set out in Section 
.12.2(g). 

"NGx" means the Natural Gas Exchange of the Toronto Stock Exchange, or its successor. 

"Notice ofDiserimlnatory Aetion" has the meaning ascribed to it in Section 13.3(a). 

"Notiee of Dispute" has the meaning ascribed to it in-Section 13.3(b). 

"NRRa' has the meaning ascribed to it in Exhibit J. 



"O&M Cost" or "O&M" means the costs required to operate and maintain the Contract Facility, 
as set out in Exhibit B, as adjusted from time to time in accordance with Exhibit J. 

"O&My" and "O&M1•1" mean the O&M Costs for Contract Year "y" and 'Y-1", respectively. 

"OEB" means the Ontario Energy Board, or its successor. 

"Ontario Emissions Trading Program" or "OETP" means the Ontario Emissions Trading 
Program operating under Regulation 397/01 ofthe Environmental Protection Act (Ontario). 

"Original CES Contraet" has the meaning ascribed to it in the Recitals. 

"Other Supplien" means all of the other suppliers that have with the Buyer a CES Contract or 
other bilateral arrangements with the Buyer simil~ in nature to this Agreement or to a CES 
Contract. 

"Outage" means the removal of equipment from service, unavailability for connection of 
equipment or temporary de-rating, restriction of use or reduction in performance of equipment 
for any reason, including to permit the performance of inspections, tests, repairs or maintenance 
on equipment, which results in a partial or total interruption in the ability of the Contract Facility 
to make the Contract Capacity available and deliver the Electricity from the Contract Facility. 
For greater certainty, in the event that the capacity of the Facility is de-rated, the amount by 
which such capacity is reduced shall be deemed to first reduce the Supplier's Capacity, with any 

.excess ofthe reduction of the capacity over the Supplier's Capacity then being deemed to reduce 
the Contract Capacity. 

"Outage HOEP" or ''OBOEP" has the meaning ascribed to it in Exhibit J . 

. "Outage Houn" means the duration, expressed in hours, of any Outages. 

"Party" means each of the Supplier and the Buyer, and the Supplier and the Buyer are 
collectively referred to as the "Parties''. 

"Payment Date,, has the meaning ascribed to it in Section 5.3. 

"Person" means a natural person, finn, trust, partnership, limited partnership, company or 
corporation (with or without" share capital), joint venture, sole proprietorship, Govenunental 
Authority or other entity of any kind. 

"Planned Outage,, means an Outage which is planned and intentional, and has been disclosed to 
the Buyer pursuant to Section 15.3(b)(ii)(B) or Section 15.3(b)(iv). 

"Pre-Dispatch Price" means the pre-dispatch price for Electricity, being the hourly price 
detennined from the Pre·Dispatch Schedule for a specified nwnber of hours in advance of 
clearing of the Real-Time Market, as detennined by the IESO-Administered Markets. 

"Pre--Dispatch Schedule, has the meaning ascribed to it in the IESO Market Rules. 



.. 16-

"PrelimiDary Notice" has the meaning ascribed to it in Section 13.3(a). 

"Price Evolution Evenf' has the meaning ascribed to it in Section 1.8(b). 

"Priee Una~ailabUity Evenf' has the meaning ascribed to it in Section 1.9(b). 

"Priority Electrical Zone" means an electrical area identified as a Priority Electrical Zone in 
Appendix 0 of the 2,500 MW RFP. 

"Proposal' means the proposal submission made by the Supplier in response to the 2,500 MW 
RFP in respect of constructing and developing the Contract Facility and which was selected by 
the Ontario Power Authority, and all clarifications in respect of such Proposal provided by the 
Supplier in writing as requested by or on behalf of the Ontario Power Authority from time to 
time in accordance with the 2,500 MW RFP prior to the date of this Agreement. 

"PST" means the Ontario provincial sales tax exigible under the Retail Sales Tax Act (Ontario), 
as amended from time to time. 

"Real· Time Markef' has the meaning ascribed to it in the IESO Market Rules. 

"Rec:eivJD1 Party", with respect to Confidential Information, is the Party receiving Confidential 
lnfonnation and may be Buyer or the Supplier, as applicable. 

"Reeords" means any recorded information in any form: (a) provided by the Buyer to the 
Supplier, or provided by the Supplier to the Buyer, for purposes of this Agreement, or (b) created 
by the Supplier in the performance of this Agreement. 

"Related Products" means all Capacity Products, Ancillary Services, transmission rights, any 
Environmental Attributes, and any other products or services that may be provided by the 
Contract Facility from time to time (mcluding steam and bot water produced by the Contract 
Facility), that may be traded in the IESO-Administered Markets or other markets, or otherwise 
sold, and which shall be deemed to include products and services for which no market may exist, 
such as capacity reserves. 

"Replacement Guarantee" has the meaning ascribed to it in Section 6.4(c). 

"Replaeemeot Price" bas the meaning ascribed to it in Sections l.7(b)(i) and 1.8(b)(i), as 
applicable. 

''Replacement Provbion(s)" has the meaning ascribed to it in Sections 1.7(b)(ii), 1.9(b) and 
1.1 0( d), as applicable. 

''Reportable Eveots" means any one or more of the following: 

(a) obtain regulatory approvals, including municipal site plan approvals and 
environmental permitting, to allow construction to commence for the Contract 
Facility; 

• 
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(b) completion of connection assessments, including receipt of approvals from the 
IESO, and the Transmitter as applicable; 

(c) execution of the EPC Contract in respect of the Contract Facility; 

(d) Financial Closing in respect of the Contract Facility; 

(e) ordering of major equipment for the Contract Facility; 

(f) · delivery of major equipment for the Contract Facility; 

(g) commencement of construction of the Contract Facility; 

(h) connection of the Contract Facility to the Transmission System; 

(i) testing and commissioning of the Contract Facility; and 

(j) Commercial Operation. 

"Reported Outage AvallabUity Capacity" has the meaning ascribed thereto in Exhibit J. 

"Representatives, means a Partyts· directors, officers, employees, auditors, consultants 
(including economic and legal advisors), contractors and agents and those of its Affiliates and, in 
the case of the Buyer, sball include without limitation any Person from time to time appointed as 
the Dispatcher; and the agents and advisors of such Persons. While the Buyer is the Ontario 
Power Authority, this definition shall also include the Government of Ontario, the IESO, and 
their respective directors, officers, employees, auditors, consultants (including economic and 
legal adyisors), contractors and agents. 

"Request" bas the meaning ascribed to it in Bxlubit K. 

••Revenue Sbarbi& Payment'' or "RSP'' means the positive amount, if any, by which the 
Imputed Net Revenue exceeds the Total Monthly Fixed Capacity Payment, expressed in Dollars, 
and calculated in accordance with Exhibit J. 

"RFCRP" has the meaning ascribed to it in Exbibit J. 

''RFFc• has the meaning ascribed to it in Exhibit J. 

"ROC" or "Reported Outage Capa~lty" bas the meaning ascribed to it in Exhibit J. 

"ROB" or "Reported Outage Uour" has the meaning ascribed to it in Exhibit J. 

"Rules" bas the meaning ascribed to it in Exhibit K. 

"S&P" means the Standard and Poors Rating Group (a division of McOraw-Hill Inc.) or its 
successors. 

"Secured Lender" means a lender under a Secured Lender's Sccwity Agreement. 
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"Sec:ured Lender's Security Ap-eement" means an agreement or instrument, including a deed 
of trust or similar instrument securing loans, notes, bonds or debentures or other indebtedness, 
liabilities or obligations, containing a charge, mortgage, pledge, security interest, assignment, 
sublease, deed of trust or similar instrument with respect to all or any part of the Supplier's 
Interest granted by the Supplier that is security for any indebtedness, liability or obligation of the 
Supplier, together with any amendment, change, supplement, restatement, extension, renewal or 
modification thereof. 

"Seuior Conference" has the meaning ascribed to it in Section 16.1. 

''Settlement Monda, has the meaning ascribed to it in Section 5.2, provided that if the rema.lning 
Term is less than one calendar month, the Settlement Month shall be the remaining Term of this 
Agreement. 

"Start-Up Costs" or "SUCc1,. means the costs to start up the Contract Facility as required by this 
Agreemen4 and calculated, with respect to day "cf', as the number of MMB1U per start-up set · 
out in Exhibit B multiplied by the Oas Price. 

"Statement" has the meaning ascribed to it in Section 5.2. 

"Station Service Loads" means energy consumed to power the on-site maintenance and 
operation of generation facilities but excludes energy consumed in association with activities 
which could be ceased or moved to other locations without impeding the normal and safe 
operation of the Contract Facility. 

"Sum'' has the meaning ascribed thereto in Section 10.2(e)(i). 

"Summer Contnct Capacity" means that portion of the Nameplate Capacity set out in Exhibit 
B, and expressed in MW, as being applicable for the calendar months of May through October, 
inclusive. 

"Summer Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed in 
MMBTUIMWh using higher heating value, as being applicable for the calendar months of May 
through Octo~r, inclusive. 

"Supplier'' means Greenfield South Power Corporation, and, subject to Section 16.5, includes 
any successor to Greenfield South Power Corporation resulting from any merger, arrangement or 
other reorganization of or including Greenfield South Power Corporation or any continuance 
under the Jaws of another jurisdiction or pennitted assignee. 

"Supplier Event of Defaulf' has the meaning ascribed to it in Section 1 0.1. 

"Supplier Indemnltees" has the meaning ascribed thereto in Section 14.6(c). 

"SuppUer Non-aceeptanc:e Notiee" has the meaning ascribed to it in Section 13.3(e). 

"Supplier's Capadty" means that amount of capacity, expressed in MW, set out in Exhibit B 
that is equivalent to the Nameplate Capacity less the Contract Capacity. 
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"Supplier's Interest'' means the right, title and interest of the Supplier in or to the Contract 
Facility and this Agreement, or any benefit or advantage of any of the foregoing. 

"Suppliers" has the meaning ascribed to it in Exhibit K. 

"System Impact Assessment" means a study conducted by the IESO pursuant to section 6.1.5 of 
Chapter 4 of the IESO Market Rules, to assess the impact of a new connection of the Contract 
Facility to the IESO-Controlled Gri~ or of the modification of an existing connection of the 
Contract Facility to the IESO~ontrolled Grid on the reliability of the integrated power syste~. 

"System Upcrade Costs" means all costs for facilities incurred by Transmitters or Local 
Distribution Companies and invoiced to the Supplier, in relation to System Upgrades, and which 
may include design, engineering, procurement, construction, installation and commissioning 
costs, as determined in accordance with the Transmitters ' or Local Distribution Companies' 
respective policies. and procedures and by the OEB, if necessary, and as amended pursuant to 
Section 2.3(e). For greater certainty, System Upgrade Costs shall not include Connection Costs. 

"System Upgrades" means all additions, improvements, and upgrades to the Transmission. 
System and Local Distribution System to be built by a Transmitter or LDC that are (or will be) 
determined to be required to ensure the reliable delivery of Electricity from new generating 
capacity to loads in the Province of Ontario. 

"Tanpble Net Worth" means in respect of the Supplier or a Guarantor, at any time and without 
duplicatioDt an amount determined in accordance with OAAP, and calculated as (a) the 
aggregate book value of all assets, .minus (b) the aggregate book value of all liabilities, minus (c) 
the sum of any amounts shown on account of patents, patent applications, service marks, 
industrial designs, copyrights, trade marks and trade names, and licenses, prepaid assets, 
goodwill and all other intangibles. 

"Taxes" means all ad valorem, property, occupation, severance, production, transmission, utility, 
gross productioDt gross receipts, sales, usc, excise and other taxes, governmental charges, 
licenses, pennits and assessments, other than (i) OST and PST and (ii) taxes based on profits, net 
income or net worth. 

''Term" bas the meaning ascribed to it in Section 9.l(b). 

''Term Commencemeat Date, has the meaning ascribed to it in Section 9.l(b). 

"Termination Date" means the date on which this Agreement terminates as a result of an early 
termination of this Agreement in accordance with this Agreement. 

"Termination Nodee" has the meaning ascribed to it in Exhibit L. 

"Test Protocol" has the meaning ascribed thereto in Section l5.6(a). 

''Total Monthly Fixed Capacity Payment" or "TMFCP.t means the total monthly fixed 
capacity payment applicable to the Contract Facility for a Settlement Month, expressed in $, and 
calculated in ac:cordanee with Exhibit J. 



-20-

"Transmission System., means a system for conveying Electricity at voltages of more than 50 
kV and includes any structures, equipment or other things used for that purpose. 

"Transmission System Code" means the code approved by the OEB and in effect from time to 
time, which, among other things, sets the standards for a Transmitter's existing Transmission 
System and for expanding the Transmitter's transmission facilities in order to connect new 
customers to it or accommodate increase in capacity or load of existing customers. 

"Transmitter" means a Person licensed as a ''transmitter" by the OEB in connection with a 
Transmission System. 

"Variable Euergy Cost" means the amount calculated on a daily basis in accordance with 
Exhibit J, and which is abbreviated as "VECd''. 

"Winter Contract Capaetty" means that portion of the Nameplate Capacity, expressed in MW, 
set out in Exhibit B, as being applicable for the calendar months of November through April, 
inclusive. 

"Winter Coutrad Heat Rate" means the heat rate expressed in MMBTU/MWh using higher 
heating value, as set out in Exhibit B, as being applicable for the calendar months of November 
through April, inclusive. 

1.2 Exhibits 

The following Exhibits are attached to and form part of this Agreement: 

Exhibit A 
ExhibitB 
ExhibitC 
ExhibitD 
ExhibitE 
ExhibitF 
ExhibitG 
ExhibitH 
Exhibit I 
ExhibitJ 
ExhibitK 
ExhibitL 
ExhibitM 
ExhibitN 
Exhibit 0 
ExhibitP 
ExhibitQ 
ExhibitR 
ExhibitS 
ExhibitT 
ExhibitU 
ExhibitV 

Summary of Contract Facility 
Contract Capacity, Net Revenue Requirement, and Other Stated Variables 
Form of Irrevocable Standby Letter of Credit 
Form of Guarantee 
Determination of Availability . 
Milestone Events and Milestone Dates for the Contract Facility 
Dispatch Options 
Form of Directed Dispatch Order 
Form of Force Majeure Notice 
Calculation of CSP and RSP 
Arbitration Procedures Applicable to Sections 1.6 to 1 .I 0 inclusive 
Form of Buyer Guarantee to Support Directed Dispatch (L 1) 
Section 16.7 Test Conditions 
Form of Acknowledgement of Secured Lender's Riahts 
Form of Quarterly Progress Reports 
[Intcntienally Deleted] 
Form of Long Term Operating Plan 
Form of ADnual Operating Plan 
Form of Certificate ofLiability Insurance 
Form of Certificate of Property Insurance 
Form ofSupplier,s Certificate for Commercial Operation 
Form of Company Representative Notice 



Exhibit W 
Exhibit X 
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Form of Confidentiality Undertaking 
Form of Certificate of Independent Engineer 

Exhibits I, 0, Q, R. S, T, U, V, W and X reflect the corresponding forms appearing on the 
Buyer's Website as at the Amendment and Restatement Date. The Supplier acknowledges and 
airees that the Buyer may, at any time and from time to time after the date hereof, acting 
reasonably, without notice to the Supplier, amend or replace each such form of certificate, notice 
or report, and post such amended or replacement form on the Buyer's Website, and thereafter 
such amended or replaced form as it appears on the Buyer's Website shall replace and shall be 
used by the Supplier or the Buyer, as the case may be, in the stead of the then cwrent form. It 
shall be the responsibility of the Supplier to eDSUl'C that the latest draft of the relevant form, as 
posted on the Buyer's Website, is used. · 

1.3 Headings and Table of Contents 

The inclusion of headings and a table of contents in this Agreement are for convenience of 
reference only and shall not affect the construction or interpretation of this Agreement 

1.4 Gender and Number 

In this Agreement, unless the context otherwise requires, words importing the singular include 
the plural and vice versa and words importing gender include all genders. 

1.5 Currency 

Except where otherwise expressly provided, all amounts in this Agreement are stated, and shall 
be paid, in Dollars. 

1.6 IESO Market Rules and Statutes 

(a) Unless otherwise expressly stipulated, any reference in this Agreement to the 
IESO Market Rules or to a statute or to a regulation or rule promulgated under a 
statute or to any provision of a statute, regulation or rule shall be a reference to 
the IESO Market Rules, statute, regulation, rule or provision as amended, re­
enacted or replaced from time to time. In the event of any conflict or 
inconsistency with the IESO Market Rules and the tenns of this Agreement, the 
IESO Market Rules shall govern to the extent of such conflict or inconsistency. 

{b) To the extent that there is a change in the IESO Market Rules following the date 
hereof, such that the Supplier's economics as contemplated hereunder after the 
introduction of such change do not substantially reflect the Supplier's economics 
as contemplated hereunder prior to the introduction of such change, then: 

(i) either Party shall notify the other Party promptly and, in any event, within 
ten (1 0) Business Days upon becoming aware of the consequences of such 
change; 
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(ii) the Parties and, at the Buyer's discretion, those Other Suppliers who are 
required by the Buyer to participate, shall engage in good faith 
negotiations to amend this Agreement and the respective agreements of 
those Other Suppliers on the basis that such amendments together with the 
change in the IESO Market Rules will substantially reflect the economics 
as contemplated hereunder of the Supplier and, at the Buyer's discretion, 
those Other Suppliers, prior to the introduction of such change in the IESO 
Market Rules; and 

(iii) if the Parties fail to reach agreement on the amendments described in 
Section 1.6(bXii) within sixty (60) days after the change in the IESO 
Market Rules became effective, the matter shall be determined by 
mandatory and binding arbitration, from which there shall be no appeal, 
with such arbitration(s) to be conducted in accordance with the procedures 
set out in Exhibit K. However, if the Supplier fails to participate in such 
arbitration, the Supplier aclmowledges that it waives its ri&ht to participate 
in such arbitration, which shall nevertheless proceed, and the Supplier 
shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such 
award of the Arbitration Panel set out in Section 1.6( c Xili). 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.6(bXiii); 

(ii) by the agreement of 'the Parties made pursuant to and to implement an 
award of the Arbitration Panel made pursuant to Section 1.6(b)(iii); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.6(bXiii), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date that the change in the IESO Market Rules became effective. 

(d) This Section 1.6 shall not apply to the circumstances addressed in Sections 1.7, 
1.8, 1.9, and 1.10, or 2.12. 

1. 7 Introducdon of tbe Day-Ahead Energy Forward Market 

(a) If (i) the IESO has made an announcement that the Day-Ahead Energy Forward 
Market is likely to be opened within the succeeding twelve (12) calendar months, 
and (ii) the amendments to the IESO Market Rules for the Day-Ahead Energy 
Forward Market have been substantially developed by the IESO, the Buyer shall 
propose a Replacement Price and Replacement Provision(s), based on Sections 
1.7(b) and 1.7(c), to the Supplier an~ at the Buyer's discretion, those Other 
Suppliers who are required ~y the Buyer to participate. If the Parties are unable to 
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agree on the Buyer's proposal or that of the Supplier or any of those Other 
Suppliers, as the case may be, within sixty (60) days after the date Ute Day-Ahead 
Energy Forward Market is opened for operation in Ontario, then the Replacement 
Price aod the Replacement Provision(s), as applicable, shall be detennined by 
mandatory and binding arbitration, from which there shall be no appca), with such 
arbitration(s) to be conducted in accordance with the procedures set out in Exhibit 
K. However, if the Supplier fails to participate in such arbitration, the Supplier 
acknowledges that it waives its right to participate in such arbitration, which shall 
nevertheless proceed, and the Supplier shall be bound by the award of the 
Arbitration Panel and the subsequent amendments to this Agreement made by the 
Buyer to implement such award of the Arbitration Panel set out in Section 
t .7(dXiu). 

(b) For purposes of Section 1.7(a), the Replacement Price and the Replacement 
Provision(s) will be based on the following principles, with such modifications to 
take effect from ·and after the date set out in Section 1.7(d): 

(i) in Exhibit J, all references to HOEP will be replaced with an hourly 
Electricity price established under the Day-Ahead Energy Forward Market 
(the "Replacement Price"), and 

(ii) in Exhibit J, all references to Imputed Start-Up Hour and Imputed Shut~ 
Down Hour shall continue, but shall be modified (the "Replacement 
Provision(s)j by using information or prices made available under the 
Day-Ahead Energy Forward Market to deein an operating pattern for a 
facility with the attributes as set out in this Agreement that emulates a 
facility's commitment to maximize deemed operation· during hours of 
positive Imputed Net Revenue and minimize deemed operation during 
hours of negative Imputed Net Revenue, with due consideration for 
compensatory market-based payments that may be made available to such 
generators to offilet incurred but non-recovered costs. 

(c) For purposes of Section 1.7(a), the following additional principles shall apply in 
Exhibit J if the Day-Ahead Energy Forward Market is opened for operation: 

(i) Start-Up Costs shall continue to be imputed for only one (1) Deemed 
Start-Up or Directed Start-Up per day in accordance with Exhibit J; 

(ii) the Contract Facility shall continue to be deemed to commence and cease 
operation based on an Imputed Start-Up Hour and Imputed Shut-Down 
Hour as determined in accordance with the provisions of Section 1. 7(b )(ii) 
above; and 

(iii) any amendments to this Agreement to accommodate the opening of the 
Day-Ahead Energy Forward Market as contemplated by this Section 1.7 
shall be made on the basis that the economic effect of such amendments 



substantially reflect the Supplier,s economics as contemplated .hereunder 
prior to the introduction of the Day-Ahead Energy Forward Market. 

(d) The tenns of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section I. 7( a); 

(u) by the agreement of the Parties made pursuant to and to implement ~ 
award of the Arbitration Panel, made pursuant to Section 1.7(a); or 

(ill) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1. 7(a), where the Supplier failed to participate in such arbitration, 

with such agreement or amendmen~ as the case may be, having effect from and 
after the date the Day-Ahead Energy Forwmd Market was opened for operation in 
Ontario. 

(e) Until such time as this Agreement is amended in accordance with Section 1. 7 (d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, and all 
references to HOEP shall continue, and payments of CSP and RSP shall continue 
to be made until such time, provided that all such payments shall be subject to 
recalculation and readjustment as a result of the agreement or award set out in 
Section 1.7{d), and any Party owing monies to the other pursuant to such 
recalculation shall pay, within ten (1 0) Business Days after receipt of an invoice 
from the other Party, such monies owing together with interest at the Interest 
Rate, calculated daily, from and including the time such payments were due to the 
date of payment thereof. If Pre-Dispatch Prices are not applicable in the context 
of the Day-Ahead Energy Forward Market, then all references in Stage DI of 
Exhibit J to Pre-Dispatch Prices and their use in determining Imputed Start-Up 
Homs and Imputed Shut-Down Hours shall be deleted. 

1.8 Evolution of the IESO-Administered Markets 

(a) If (i) the IESO or the Government of Ontario have made an announcement with 
the effect that a Price Evolution Event is likely to occur within the succeeding 
twelve ( 12) calendar months, and (li) the replacement rules and regulations 
pertaining to the· Price Evolution Event have been approved by the applicable 
authority, the Buyer shall propose a Replacement Price, based on Section 1.8(b), 
to the SuppHer and, at the Buyer,s discretion, those Other Suppliers who are 
required by the Buyer to participate. If the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Evolution Event 
occurs, then the Replacement Price shall be determined by mandatory and binding 
arbitration, .from which there shall be no appeal, with such arbitration(s) to be 
conducted in accordance with the procedures set out in Exhibit K. However, if 
the Supplier fails to participate in such arbitration, the Supplier acknowledges that 
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it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to · 
implement such award of the Arbitration Panel set out in Section 1.8(d)(iii). 

(b) For purposes of Section 1.8(a), a "Price Evolution Event" means that the IESO 
Market Rules have changed (including the implementation of LMP by the IESO) 
such that HOEP or the replacement value for HOEP under a Day-Ahead Energy 
Forward Market,. as detennined through the application of Section 1.7, is no 
longer provided for, and is replaced by another market-based price signal(s). In 
such a case, this Agreement will be modified based on the following principles, 
with such modifications to take effect from and after the date set out in 
Section 1.8( d): 

(d) 

(i} in Exhibit J, HOEP, or its replacement value under a Day-Ahead Energy 
Forward Market, if applicabl~ will be replaced with the Ontario 
Electricity market price that most ciosely emulates the price actually paid . 
to Supplier by the Ontario Electricity market for Electricity output from 
the Contract Facility (the ''Replacement Price"); and 

(ii) it is expected that all other features of Exhibit J will be applicable. 

If the JESO Market Rules are amended to provide for an installed capacity 
market, then either Party. may propose, by notice in writing to the other Party, 
amendments to this Agreement and the Buyer and the Supplier and, at the Buyer's 
discretion, those Other Suppliers who are required by the Buyer to participate, 
shall then engage in good faith negotiations to amend this Agreement and the 
respective agreements of those Other Suppliers so as to facilitate the Supplier's 
participation in such installed capacity market, on the basis that the economic 
effect of such amendments substantially reflect the Supplier's economics as 
contemplated hereunder prior to the introduction of the installed capacity ~ket. 
If the Parties fail to reach agreement on the amendments described in this Section 
1.8(c), the matter shall be deteanined by mandatory and binding arbitration, from 
which there shall be no appeal, with such arbitration(s} to be conducted in 
accordance with the procedures set out in Exhibit K. However, if the Supplier 
fails to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be botmd by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award of 
the Arbitration Panel set out in Section 1.8(dXiii). 

The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Sections 1. 8( a)or 1.8( c), as the case may be; 
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(ii) by the agreement of the Parties made pmsuant to and in implementation of 
an award of the Arbitration Panel made pursuant to Sections 1.8(a) or 
1.8(c), as the case may be; or 

{iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Sections 
1.8{a) or 1.8(c), as the case may be, where the Supplier failed to 
participate in such arbitration, 

with such agreement or amendment, as applicable, having effect from and after 
the date that the Price Evolution Event occurred or the installed capacity market 
was introduced, respectively. 

(e) Until such time as this Agreement is amended in accordance with Section 1.8(d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted \Dlder Sections 1.8(a) or 1.8(c), as the case may be, 
provided that all such payments shall be subject to recalculation and readjustment 
as a result of the agreement or award set out in Section 1.8{ d), and any Party 
owing monies to the other pursuant to such recalculation shall, within ten (10) 
Business Days after receipt of an invoice from the other Party, pay such monies 
oWing together with interest at the Interest Rate, calculated daily, from and 
including the time such payments were due to the date of payment thereof. 

(f) This Section 1.8 shall not apply in the circumstances addressed .in Section 1. 7 or 
2.12. 

1.9 Price UaavailabiUty Events 

(a) If (i) the IESO or the Government of Ontario has made an announcement with the 
effect that a Price Unavailability Event is likely to occur within the succeeding 
twelve (12) calendar months, and (li) the replacement rules and regulations 
pertaining to the Replacement Provision(s) have been approved by the applicable 
authority, the Buyer shall propose Replacement Provision(s}, based on Section 
1 :9(b ), to the Supplier and, at the Buyer• s discretion, those Other Suppliers who 
are required by the Buyer to participate. If the Parties are unable to agree on tbe 
.Buyer's proposal or that of the Supplier or any of those Other Suppliers, as the 
case may be, within sixty (60) days after the date the Price Unavailability Event 
occurs, then the Replacement Provision(s) shall be determined by mandatory and 
binding arbitration, from which there shall be no appeal, with such arbitration(s) 
to be conducted in accordance with the procedures set out in Exhibit K. However, 
if the Supplier fails to participate in such arbitration, the Supplier acknowledges 
that it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by tbe award of the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award of the Arbitration Panel set out in Section 1.9(c)(iii). 

• 



(b) For purposes of Section 1.9(a), a "Pri~e Unavailability Event" means that HOEP 
or the replacement value for HOEP under a Day-Ahead Energy Forward Market 
as determined through the application of Section 1. 7 or the replacement market­
based price signals referred to in Section 1.8 is no longer available. In such a 
case, this Agreement will be modified based on the following principles, with 
such modifications to take effect from and after the date set out in Section 1.9(c ): 

(i) this Agreement will be amended as necessary to ensure the Supplier will 
participate in any revised processes determined by the IESO to facilitate 
unit commitment, unit dispatch, and/or outage scheduling; 

(ii) Exhibit J will be modified to define the Imputed Net Revenue to be based 
on Imputed Variable Energy Costs for the actual Electricity produced in a 
month and any actual Electricity payments made to the Supplier for 
Electricity produced by the Contract Capacity. In calculating the Imputed 
Variable Energy Cost, the stated variables contained in Exhibit B of this 
Agreement will be used, and 

(ill) in Exhibit J, HOEP, or the replacement value for HOEP under a Day­
Ahead Energy Forward Market as determined through the application of 
Section 1.7, or the replacement market-based price signals referred to in 
Section 1.8, will be replaced with the actual price received by the Supplier 
for Electricity produced by the Contract Facility, 

and the modifications and amendments described in Sections 1.9(b){i), i.9(b){ii), 
and (iii) are collectively referred to as the "Replacemeut Provisioa(s)''. 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.9(a); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section 1.9(a); or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.9(a), where the Supplier failed to partici~te in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
after the date the Price Unavailability Event occurred. 

(d) Until such time as this Agreement is tUDended in accordance with Section 1.9(c), 
ExhibitJ will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Section 1.9{a), provided that all such payments 
shall be subject to recalculation and readjustment as a result of the agreement or 
award set out in Section 1.9( c), and any Party owing monies to the other pursuant 
to such recalculation shall pay, within ten (10) Business Days after receipt of an 
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invoice ftom the other Party. such monies owing together with interest at the 
Interest Rate, calculated daily, from and including the time such payments were 
due to the date of payment thereof. 

(e) This Section 1.9 shall not apply to the circumstances addressed in Sections 1. 7 
and 1.8 or 2.12. 

1.10 Invalidity, UnenforeeabWty, or luappUeability ofiDdices aud Other Provislous 

In the event that either the Buyer or the Supplier, acting reasonably, considers that any provision 
of this Agreement is invalid, inapplicable, or unenforceable, or in the event that any index or 
price quotation referred to in this Agreement, including the Gas Price Index (DA), ceases to be 
published, or if the basis therefor is changed materially, then: 

(a) if a provision is considered to be invalid, inapplicable or unenforceable, then the 
Party considering such provision to be invalid, inapplicable or unenforceable may 
JX'Opose, by notice in writing ~o the other Party, a replacement provision and the 
Buyer and the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate, shall engage in good faith negotiations to 
replace such provision with a valid, enforceable, and applicable provision, the 
economic effect of which substantially reflects that of the invalid, unenforceable, 
or inapplicable provision which it replaces; 

(b) if any index or price quotation referred to in this Agreement, other than the Gas 
Price Index (DA), ceases to be published, or if the basis therefor is changed 
materially, then the Buyer and the Supplier and, at the Buyer's discretion, those 
Other Suppliers who are required by the Buyer to participate, shall engage in good 
faith negotiations to substitute an available replacement in4ex or price quotation 
that most nearly, of those then publicly available, approximates the intent and 
purpose of the index or price quotation that has so ceased or changed and tlUs 
Agreement shall be amended as necessary to accommodate such replacement 
index ·or price quotation; 

(c) if the Gas Price Index (DA) ceases to be published or announced, or if the basis 
therefor is changed materially (the date that the first of such events occurs being 
herein called the "Gas Price Redetermination Date'~, then the Buyer and the 
Supplier and, at the Buyer's discretion, those Other Suppliers who are required by 
the Buyer to participate, shall engage in good faith negotiations to substitute an 
available replacement index or price so\U'CC that most nearly, of those then 
publicly available, approximates the intent and purpose of the Gas Price Index 
(DA). During the negotiations (and any subsequent arbitration conducted in 
accordance with Section 1.1 0( d)) for determining an alternate Oas Price Index 
(DA), the last Oas Price (DA) in effect before the Gas Price Redetermination Date 
shall continue to be used for purposes of this Agreement as the Gas Price (DA), 
but if a replacement index or price source is determined and this Agreement is 
amended pursuant to Section 1.1 0( e), an adjustment will be made and such 
replacement index or price source shall be used as the new Gas Price Index (DA} 



for purposes of this Agreement, retroactive from the Gas Price Redetennination 
Date to the date that this Agreement is amended pursuant to Section 1.1 0( e }, on 
which basis the Monthly Payment in respect of such retroactive period shall be. 
recalculated and readjusted by the Parties; 

(d) if a Party does not believe that a provision is invalid, inapplicable or 
unenforceable, or that the besis for any index or price quotation is changed 
materially, or if the negotiations set out in Sections l.lO(a) or 1.10(b) or l.lO(c) 
are not successful, then if the Parties are unable to a~ee on all such issues and 
any amendments required to this Agreement (the "Replacement Provision(a)'') 
within thirty (30) days after either the giving of the notice under Section 1.1 O(a) 
or the occurrence of the event in Section l .lO(b) or l.lO(c), then the Replacement 
Provision(s) shall be determined by mandatory and binding arbitration from 
which there shall be no appeal, with such arbitration(s) to be conducted in 
accordance with the procedures set out in Exhibit K. However, if the Supplier 
fails to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award of 
the Arbitration Panel set out in Section l.lO(e)(iii); and 

(e) the terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1.1 0( d)~ 

(ii) by the agreement of the Parties made pursuant to and in implementation of 
an award of the Arbitration Panel made pursuant to Section 1.1 0( d); or 

(ill) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
1.1 0( d), where the Supplier failed to participate in such arbitration, 

with such agreement or amendment, as applicable, having effect as of the date of 
the invalidity, inapplicability or unenforceability or from and after the date that 
the relevant index or quotation ceased to be published or the basis therefor is 
changed materially, as the case may be. 

This Section 1.10 shall not apply to the circumstances addressed in Sections 1. 7, 1.8, 1.9 or 2. 12. 

1.11 Enttre Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any 
that may be implied by statute) and there are no agreements in connection with the subject matter 
of this Agreement except as specifically set forth or referred to in this Agreement No reliance is 
placed on any warranty, representation, opinion, advice or assertion of fact made by a Party to 
this Agreement, or its directors, officers, employees or agents, to the other Party to this 
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Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term of this Agreement 

1.11 Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or waiver of any provision of 
this Agreement shall be binding unless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any waiver of any provision of this Agreement constitute a continuing waiver or operate as 
a waiver of, or estoppel with respect to, any subsequent failure to comply unless otherwise 
expressly provided. 

1.13 GoverniDg Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
of Ontario and the Jaws of Canada applicable therein. 

1.14 Prepantion of Agreement 

Notwithstanding the fact that this Agreement was drafted by the Buyer's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or ambiguity in the 
meaning, application or enforceability of any term or provision of this Agreement shall not be 
construed or interpreted against the Buyer or in favour of the Supplier when interpreting such 
term or provision, by virtue of such fact 

ARTICLE2 
DEVELOPMENT AND OPERATION OF THE CONTRACT FACILITY 

1.1 Design and Coustruetion of the Contraet FaeUity 

(a) The Supplier agrees to design and build the Contract Facility using Good 
Engineering and Operating Practices and meeting all relevant requirements of the 
IESO Market Rules, Transmission System Code, the Connection Agreement, in 
each case, as applicable, and all other Laws and Regulations. The Supplier shall 
ensure that the Contract Facility is designed, engineered and constructed to 
operate in accordance with the requirements of this Agreement during the Tenn. 

(b) The Supplier agrees to provide~ the Buyer a single line electrical drawing which 
identifies the as·built Connection Point(s), clearly showing area transmission and 
distribution facilities, including the transmission station(s) that is electrically 
closest to 1he Contract Facility. If the Proposal provides that the Connection 
Point, or all Connection Points with respect to multiple generating facilities being 
aggregated, are within a Priority Electrical Zone, then the Supplier agrees that 
such Connection Point, or all Connection Points with respect to multiple 
generating facilities being aagregatcd, sball be located within a Priority Electrical 
Zone. 



(c) The Supplier shall at no time after the date of this Agreement modify, vary~ or 
amend in any material respect any of the features or specifications of the Contract 
Facility outlined in the Proposal (the ucontract Facility Amendmentj without 
first notifying the Buyer in writing and obtaining the Buyer's consent in writing, 
which consent shall not be unreasonably withheld, provided that it shall not be 
unreasonable for the Buyer to withhold its consent to any modification, variation 
or amendment which would, or would be likely to, materially adversely affect the 
ability of the Supplier to comply with its obligations under this Agreement Any 
Contract Facility Amendment that bas not been consented to by the Buyer (other 
than in instances where such consent bas been unreasonably withheld) shall, if not 
removed within ten (10) Business Days after such Contract Facility Amendment 
occurred, constitute a Supplier Event of Default For purposes of this paragraph, 
the failure of the Contract Facility to have a Connection Point as described in the 
Proposal shall be deemed to be a Contract Facility Amendment 

(d) If the Buyer's consent in writing bas been given in relation to a reduction in the 
Contract Capacity pursuant to Section 2.1(c), the Contract Capacity shall be 
deemed to be reduced to the lower amount, effective at the time stated in such 
notice. If the Buyer's consent bas been given in relation to an increase in the 
Contract Capacity pursuant to Section 2.1 (c), the Con11'8Ct Capacity shall be 
increased to the higher amount, effective as of the time stated in such notice, 
provided that such increase shall not be effective until the Supplier performs a 
Capacity Check Test confirming the increased amount of the Contract Capacity. 

(e) For purposes of Section 2.l(c), in the event that the Nameplate Capacity of the 
Facility will be reduced as a result of a term, conditioDt or restriction imposed by, 
or contained in a permit, certificate, licence or other approval issued by, a 
Governmental Authority in respect of the Facility, then the amount by which such 
Nameplate Capacity is reduced shall be deemed to first reduce the Supplier's 
Capacity, with any excess of the reduction of the Nameplate Capacity over the 
Supplier's Capacity then being deemed to reduce the Contract Capacity. 

l.2 Additional Development and Construction ~ovenants 

(a) The Supplier agrees that the Facility shall be located in the Province of Ontario 
and shall affect supply or demand in the IESQ..Administered Markets. 

(b) The Supplier agrees to ammge, at its expense, for all Facility connection 
requirements in accordance with the Connection Agreement to permit the delivery 
of Electricity to the IESQ..Controllcd Grid Local Distribution System or End 
User, as the case may be. The Supplier agrees to provide to the Buyer a copy of 
the Customer Impact Assessment final report and the executed Connection Cost 
Recovery Agreement within ten (10) Business Days of the Supplier's receipt of 
each of such documents. 

(c) The Supplier agrees to ensure that revenue-quality interval meters will be 
operated, and maintained, at its expense, to calculate the output of Electricity 
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from the Contract Facility at the generator terminals net of any Station Service 
Loads. Revenue meters registered with the IESO or provided by a LDC can be 
used to fulfill this obligation, in whole or in part, so long as the Metering Plan 
specifies: (i) bow the metered quantities from those meters will be adjusted, if 
necessary, to account for any electrical losses that may occur due to differences 
between the physical locations of the meters and the generator terminals, and (ii) 
how the metered quantities from those meters will be totalized, if necessary, with 
other revenue-quality metered data to accurately calculate the output of the 
Contract Facility at the generator terminals net of any Station Service Loads. The 
Buyer retains the right to audit the metering equipment to continn the accuracy of 
the Metering Plan. The Supplier shall have the Metering Plan approved by the 
Buyer, and shall deliver a copy to the Buyer for its approval no later than sixty 
(60) days prior to the Term Commencement Date. The Buyer agrees to .review 
the Metering Plan submitted by the Supplier, and to either approve the plan or 
provide the Supplier with its comments by the later of fifteen (IS) Business Days 
after receipt and fifteen (15) Business Days prior to the Term Commencement 
Date. The Supplier will provide the Buyer with a commissioning report for all 
revenue meters referenced in the Metering Plan prior to any use of metered data 
for the purposes expressed in Sections 2.6(aXi)(D) or 15.6. 

(d) The Supplier agrees to provide, at its expense, all power system components on 
the Supplier's side of the Connection Point, including all transformation, 
switching and auxiliary equipment, such as synchronizing and protection and 
control equipment, pursuant to requirements deemed necessary by the IESO, the 
Trarismitter, the LDC (and as specified in the System Impact Assessment, the 
Customer Impact Assessment and the Connection Impact Assessment, as 
applicable), and the End-User, as applicable, to protect the safety and security of 
the IESO-Controlled Grid, the Local Distribution System, each of their respective 
customers, and the End-User Load, as the case may be. The equipment to be so 
provided by the Supplier shall include such electrical equipment as the mso, the 
Transmitter, the LDC, and the End-User, as applicable, deem necessary, from 
time to time, for the safe and secure operation of the IESO-Controlled Grid, the 
Local Distribution System, and the End-User Load, as required by the IESO 
Market Rules, the Transmission System Code, the Distribution System Code, and 
the End-User, as applicable. 

(e) The Supplier agrees to install protective equipment to protect its own personnel, 
property, and equipment from variations in frequency and voltage or nom 
temporary delivery of other than three-phase power, whether caused by the 
Facility, the IESO-Controlled Grid, the Local Distribution System, or the End­
User Load, as the case may be. 

2.3 Allocation and Treatment of System Upgrade Costs 

The Supplier agrees to arrange, at its sole cost and expense, for all System Upgrades that may be 
required to permit the delivery of Electricity and Related Products to the IESO-Controlled Grid, 
the Loc:al Distribution System, or·the End-User, as the case may be. 
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The Buyer shall reimburse the Supplier for all System Upgrade Costs incwred by the Supplier on 
the following basis: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

The Supplier shall pay all System Upgrade Costs to the Transmitter and the LDC, 
as applicable, as and when due. 

The Supplier shall submit to the Buyer an invoice itemizing and describing the 
System Upgrade Costs, together with copies of each of the paid receipts issued by 
the Transmitter and LDC, as applicable. If the System Upgrade Costs are adjusted 
subsequent to the Commercial Operation Date, the Supplier shall forthwith 
provide written evidence thereof to the Buyer. 

The Buyer shall, within a reasonable time, review the Supplier's invoices and 
copies of each of the paid receipts to verify that all of the amounts described in 
each such invoice constitute System Upgrade Costs paid by the Suwlier to the 
Transmitter and the LDC, as applicable, on . the understanding that the 
determination of System Upgrade Costs shall not be capped by or limited to any 
preliminary estimates of System Upgrade Costs that may have been assessed by 
or on behalf of the Ontario Ministry of Energy for the purposes of reviewing and 
evaluating the Supplier's Proposal under the terms of the 2,500 MW RFP. The 
Supplier consents to the applicable Transmitter and LDC disclosing to the Buyer, 
on request, all information relating to System Upgrade Costs, including any 
infonnation provided by the Supplier to the applicable Transmitter and the 
applicable LDC that relates to, or affects, System Upgrade Costs. 

The Buyer will reimburse the System Upgrade Costs to the Supplier on the basis. 
that System Upgrade Costs shall be amortized over the first ten (1 0) years of the 
Term in equal annual payments of principal commencing on the Term 
Commencement Date, and until the System Upgrade Costs are fully reimbursed, 
the unpaid balance of System Upgrade Costs shall bear interest at the Interest 
Rate commencing on the Tenn Commencement Date, and shall be calculated and 
payable monthly, in arrears, on the last day of each month. 

If the OEB issues an order or directive resulting in an increase or decrease in the 
System Upgrade Costs to be paid by the Supplier, then the amount of System 
Upgrade Costs shall be deemed, ftom the date of such order or directive, to be 
adjusted by the amount of such increase or decrease, and the adjusted unpaid 
principal balance of System Upgrade Costs owing to the Supplier shall be 
reamortized over the period from the date of such order or directive until the tenth 
(lOth) anniversary of the Term Commencement Date in equal annual payments of 
principal commencing on the next 81Uliversary of the Tenn Commencement Date. 
Until the System Upgrade Costs are fully reimbursed, the unpaid balance of 
System Upgrade Costs shall bear interest at the Interest Rate which shall be 
calculated and payable monthly, in arrears, on the last day of each month. 

If the Agreement bas been terminated by the Buyer as a result of a Supplier Event 
of Default, then the Supplier shall forfeit all rights to receive any further payments 
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after the Termination Date on account of System Upgrade Costs pursuant to 
Sections 2.3(d) or 2.3(c), as applicable, as liquidated damages and not as a 
penalty. 

2.4 Allocation and Treatment of Con~ection Costs 

If the OEB issues an order or directive resulting in a Transmitter or a LDC, instead of the 
Supplier as a generator, being responsible for the payment of any Connection Costs, then 
notwithstanding anything in this Agreement to the contrary, the Net Revenue Requirement 
applicable from and after the effective date of such order or directive shall be reduced, by mutual 
agreement, by an amount conunensurate with such reduction in Connection Costs as a result of 
such OEB order or directive, amortized on a straight-line basis over the balance of the Tenn. 

2.5 MDestone Dates 

The Supplier acknowledges that time is of the essence to the Buyer with respect to attaining 
Financial Closing and Commercial Operation of the Contract Facility by their corresponding 
Milestone Dates set out by the Supplier in Exhibit F, and the Parties agree: 

(a) that each of the Milestone Events corresponding to: 

(i) Financial Closing; and \. 

(ii) attaining Commercial Operation, 

shall be achieved in a timely manner and by its corresponding Milestone Date, 
failing which the Supplier shall pay to the Buyer within five (S) Business Days 
after receipt of an invoice from the Buyer, as liquidated damages and not as a 
penalty, a sum of money equal to (A) $SO per MW multiplied by the Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Financial Closing; and (B) $150 per MW multiplied by the Annual 
Average Contract Capacity for each calendar day after the Milestone Date in 
respect of Commercial Operation, until the corresponding Milestone Event has 
been achieved. However, if Commercial Operation is achieved on or before its 
corresponding Milestone Date, then all liquidated damages for delay in achieving 
Financial Closing paid by the Supplier under this Section 2.5(a) shall be refunded 
to the Supplier, without interest, two weeks following the Commercial Operation 
Date; and 

(b) the maximwn time period that liquidated damages shall be calculated and payable 
under Section 2.S{a) by the Supplier: 

(i) for failure to meet the Milestone Date in respect of Financial Closing, 
shall be ninety (90) days~ and 

(ii) for failure to meet the Milestone Date in respect of Commercial Operation, 
sbal1 be five hundred and forty-five (545) days. 
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If there occurs or arises any incident, event or circwnstance which results, or is likely to result~ in 
a delay in the aggregate of thirty (30) days or more .in obtaining Environmental and Site Plan 
Milestone Approvals, execution of the EPC Contract or commencement of construction of the 
Contract Facility, in each case following the Milestone Date therefor, including delays arl$ing 
from events of Force Majeure, the Party first becoming aware of such delay or likely delay shall 
promptly (and, in any event, within ten (1 0) Business Days) notify the other Party and the Parties 
shall meet to discuss strategies for restoring, to the extent possible and practicable to do so, the 
development, construction and/or commissioning of the Facility to the schedule which will 
achieve Commercial Operation by the Milestone Date therefor. 

1.6 Requirements for Commercial Operation 

(a) The Contract Facility will be deemed to have achieved "Commercial Operation" 
as at the point in time confirmed by the Buyer in a written notice as described in 
paragraph 2.6(b)(i) following receipt by the Buyer from the Supplier of the 
following: 

(i) a certificate (the "IE Certificate") addressed to it from an Independent 
Engineer in the form attached hereto as Exhibit X, procured at the expense 
of the Supplier, and otherwise acceptable to the Buyer, acting reasonably, 
stating that: 

{A) the Contract Facility has been completed in all material respects, 
excepting punch list items that do not materially and adversely 
affect the ability of the Con~ Facility to operate in accordance 
with this Agreement; 

(B) the Connection Point of the Contract Facility is at the location 
specified in Exhibit A; 

(C) the Contract Facility has been constructed, connected, 
commissioned and synchronized to the IESO-Controlled Grid, 
such that 1 000/o of the Contract Capacity for the Contract Facility 
is available to generate Electricity in compliance with Good 
Engineering and Operating Practices; 

(D) the Contract Facility has generated Electricity in compliance with 
all Laws and Regulations for four (4) continuous hoW'S at an 
uninterrupted rate not less than 1 00% of the Contract Capacity for 
the Contract Facility. This requirement shall be evaluated based 
on calculation of the generator output at the Delivery Point net of 
any Station Service Loads, in accordance with the Metering Plan, 
and shall be satisfied if the energy output in each of the four (4) 
homs (in MWh), divided by one hour, is equal to or greater than 
the Contract Capacity for the Contract Facility. The Supplier 
acknowledges and agrees that the Contract Capacity for the 
Contract Facility and the Station Service Loads, as may be 
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measured by the foregoing test, shall not be adjusted for ambient 
weather or other conditions whatsoever; 

(E) the Contract Facility has demonstrated, through performance 
testing in accordance with the American Society of Mechanical 
Engineers 'PTC 46 - 1996 Performance Test Code on Overall Plant 
Performance for a combined cycle gas turbine (CCOT) generation 
facility or other equivalent international perfonnance test 
procedures agreed to by the Buyer acting reasonably, an electrical 
output, measured at the Delivery Point net of any Station Service 
Loads, demonstrating the maximum capacity of the Contract 
Facility, and the Contract Facility has achieved the Contract 
Capacity for the Contract Facility. A copy of the performance test 
report is to be attached to the IE Certificate. For greater certainty, 
any obligations of the Supplier under this Agreement relating to or 
premised upon the amount of Nameplate Capacity shall remain in 
effect, unamended, notwithstanding that the maximum capacity of 
the Contract Facility as demonstrated during the perfonnance test 
may be less than the Nameplate Capacity; and 

(F) it has been demonstrated that the Contract Facility has a minimum 
ramp rate (being defined as the rate of increase or decrease in 
energy output that the Contract Facility is capable of achieving 
after start-up, synchronization to the IESO-Controlled Grid, and 
technically required hold points, with such interval being between 
the minimum load and the maximum continuous output rating, 
being the maximum continuous output rating of the plant) over a 
single five minute interval of at least ''x'' MW/minute, where '"x" is 
a value eq~al to 4% of the Nameplate Capacity; 

(h) all material documentation and information required to be provided 
pursuant to this Agreement to the Buyer by the Supplier or by any third 
parties prio~ to Commercial Operation; 

(iii) a certificate addressed to it from the Supplier with respect to the 
Commercial Operation of the Contract Facility and other documentation 
and infonnation required to be provided to the Buyer by the Supplier in 
the form attached hereto as Exhibit U; and 

(iv) a proposed Commercial Operation Date. 

(b) The Buyer shall make Commercially Reasonable Efforts within 30 days following 
receipt of the proposed IE Certificate and the Supplier's certificate under 
paragraph 2.6(a)(ili) to notify the Supplier in writing that the Supplier: 
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(i) has met all of the requirements of subsection 2.6(a), that Commercial 
Operation has been achieved, and confirming the Commercial Operation 
Date; or · 

(ii) has not met all of the requirements of subsection 2.6(a) and that 
Commercial Operation has not been achieved; 

In the case of notice under paragraph 2.6(b Xii), the Buyer shall provide to the 
Supplier reasonable particulars in respect of the requirements of subsection 2.6(a) 
that have nQt been met. 

(c) For the purposes of Section 2.6(a), an "IDdependent Engineer' is an engineer 
that is: 

(i) a professional engineer duly qualified and licensed to practice engineering 
in the Province of Ontario; and 

(ii) employed by an independent engineering firm which holds a certificate of 
authorization issued by the Professional Engineers Ontario that is not 
affiliated with or directly or indirectly controlled by the Supplier and that 
does not have a vested interest in the design, engineering, procurement, 
construction and/or testing of the Contract Facility. 

2. 7 Buyer Information During Deslga and Construcdoa 

Prior to the Term Commencement Date", the Supplier shall provide the Buyer with 
progress reports as follows: 

(a) By the fifteenth (lSth) day of each calendar quarter following the date of this 
Agreement and continuing until the Term Commencement Date, the Supplier 
shall provide the Buyer with quarterly progress reports in the fonn of Exhibit 0, 
describing the status of efforts made by the Supplier to meet each Milestone Date 
and the progress toward each of the Reportable Events. At the Bu~r·s request, 
the Supplier shall provide an opportunity for the Buyer to meet with appropriate 
personnel of the Supplier to discuss and assess the contents of any such quarterly 
progress report. 

(b) In addition to the quarterly progress reports it is required to provide pursuant to 
Section 2.7(a), the Supplier shall also provide the Buyer with notice of any 
material incident, event or concern which may occur or arise during the course of 
the development, construction or commissioning of the Facility, promptly and, in 
any event, within ten (l 0) Business Days following the later of: (i) the Supplier 
becoming aware of any such incident, event or concern occurring or arising; and 
(ii) the Supplier becoming aware of the materiality of same, with such timing in 
each case based upon the Supplier having acted in accordance with Good 
Engineering and Operating Practices. 
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1.8 Operation Covenants 

(a) 

(b) 

(c) 

(d) 

The Supplier agrees to own the Contract Facility during the Term and to operate 
and maintain the Contract Facility during the Term using Good Engineering and 
Operating Practices, and meeting all applicable requirements of the IESO Market 
Rules, the Transmission System Code, the Connection Agreement aDd all other 
Laws and Regulations. For certainty, the Parties acknowledge that the Buyer is 
not purchasing from the Supplier, nor is the Supplier selling to the Buyer~ any 
Electricity or Related Products. 

The Supplier agrees to assume all risk, liability and obligation and to indemnify, 
defend and hold hannless the Indemnitees in respect of all actions, causes of 
action, suits, proceedings, claims, demands, losses, damages, penalties, fines, 
costs, obligations and liabilities arising out of a discharge of any contaminant into 
the natural environment, at or related to, the Facility and any fines or orders of 
any kind that may be levied or made in connection therewith pursuant to the 
Environmental Protection Act (Ontario), the Ontario Water Resources Act, the 
Dangerous Goods Transportation Act (Ontario) or other similar legislation, 
whether federal or provincial, except to the degree that such discharge shall have 
been due to the negligence or wilful misconduct of the J.n~emnitces. 

The Supplier agrees to use Commercially Reasonable Efforts to maintain or enter 
into any fuel supply contracts that are necessary for the proper operation of the 
Contract Facility during the Term. The Supplier further qrees that the Contract 
Facility shall not burn or otherwise use any fuel other than Gas. Without limiting 
the generality of the foregoing, a Supplier who is also a load facility under the 
IESO Market Rules shall be solely responsible for all charges (net of any 
applicable credits) in relation to Electricity consumed by it in order to operate the 
Facility in accordance with this Agreement. 

If the Proposal provides that Automatic System Voltage Support will be provided 
by the Contract Facility, the Supplier agrees to provide such Automatic System 
Voltage Support throughout the Tenn in accordance with all relevant 
requirements under the IESO Market Rules for a generator, whether directly 
connected to a Transmission System, LDC or End-user Load, including the 
requirements described in the amendments approved by the IESO and described 
in htq?://www.theimo.comJjmoweb/pubslmr/mr 00244=ROO BA,pdf. 

1.9 Metering and Dispatch Capabilities 

(a) The Supplier covenants and agrees to provide, at its expense, separate meters and 
ancillary metering and monitoring equipment for the Contract Facility as required 
by the IESO Market Rules. 

(b) The Buyer retains the right to audit, at any time during the T eim, on reasonable 
notice to the Supplier and during normal business hours, the metering equipment 
to confinn the accuracy of the Metering Plan. The Supplier shall have the 
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Metering Plan approved by the Buyer and shall deliver a copy to the Buyer for its 
approval no later than sixty (60) days prior to Commercial Operation. The Buyer 
agrees to review the Metering Plan submi~cd by the Supplier and ~ either 
approve the plan or provide the Supplier with its comments within fifteen ( 1 5) 
Business Days after receipt The Supplier will provide the Buyer with a 
commissioning report for all revenue meters referenced in the Metering Plan prior 
to any use of metered data for the purposes expressed in Section 15.6. 

(c) The Supplier shall maintain (or be responsible for arranging on its behalf) a 
system satisfactory to the Buyer commencing the day prior to the Term 
Commencement Date and continuing every day throughout the Term, to receive 
Directed Dispatch Orders from either the Buyer or the Dispatcher, as the case may 
be, prior to the applicable daily deadlines set out in Exhibit G. 

2.10 Iosuranee Coveoants 

(a) The Supplier hereby agrees to put in effect and maintain, or cause its contractors. 
where appropriate, to maintain, from the commencement of the construction of 
the Facility to the expiry of the Term, at its own cost and expense, all the 
necessary and appropriate insurance that a prudent Person in the business of 
developing and operating the Facility would maintain including the policies set 
out in this Section 2.1 0. All insurance policies to be effected and majntained as 
required hereunder shall: 

(i) be placed with insurers licensed to un<\erwrite insurance in the Province of 
Ontario and having an overall A.M. Best•s Rating of at least A· (except in 
the case of automobile liability insurance where the minimum rating of the 
insurer shall be B+); 

(ii) provide that they shall continue in effect and remain unaltered for the· 
benefit of the Supplier for a period of not less than sixty (60) days after 
written notice of any cancellation or any change or amendment restricting 
coverage; and 

(iii) be capable of being reviewed and altered during the tcnn of the policy to 
account for any changes in Laws and Regulations which affect coverage 
of the risk insured. 

(b) The Supplier shall put in effect and maintain, or cause its contractors, where 
appropriate, to maintain, at a minimum, tbc following insurance policies: 

(i) "all-risk" property insurance covering property of every description 
insuring not less than the full replacement val~ of the Facility; and 

(A) for the period prior to the Commercial Operation Date: 

(1) shall be in the joint names of at least the Supplier and its 
principal contractors, with no co-insurance restriction; the 



policy shall include as additional insureds all 
subcontractors and the coverage shall not be less than the 
insurance required by me Forms 4042 and 4047, extended 
to include testing and commissioning, or their equivalent 
replacement; and 

(2) shall provide delayed start·up coverage on a fixed expense 
basis with an indemnity period of not less than twelve (12) 
months and a deductible waiting period of not more than 
sixty (60) days; and 

(B) for the period from and after the Commercial Operation Date: 

( 1) shall be in the name of the Supplier; and 

(2) shall provide for business interruption coverage on an 
actual Joss sustained basis with a waiting period of not 
more than ninety (90) days. 

These policies shall contain a waiver of subrogation in favour of the 
Indemnitees. Deductibles for these policies shall not exceed $250,000 for 
all losses (other than damage to Equipment; which will be subject to the 
deductibles set forth in Section 2.10(bXii)), except for 3% of full 
replacement value of damage to property (with a minimum deductible of 
$250,000) for damage to property arising from or relating to each of flood 
and earthquake. 

(ii) equipment breakdown insurance, in the joint names of the Supplier and, 
for the period prior to the Commercial Operation Date, its principal 
contractors, insuring not less than the full replacement value of the boilers, 
machinery, pressure vessels, electrical and mechanical machines, air 
conditioning and refrigeration systems, computers, communications and 
electronic systems, service supply objects, heat recovery steam generator 
units, steam turbine generator units, generator step-up transformer units 
and combustion gas turbine generator units and all other equipment 
forming part of the Facility (the "Equipment"). The coverage shall not 
be less than the insurance provided by the forms known and referred to in 
the insurance industry as "Comprehensive Boiler and Machinery F~rm, or 
"Equipment Breakdown Insurance". This policy sball contain a waiver of 
subrogation in favour of the Indemnitees. Deductibles io respect of this 
policy or the portion of the "all risk" property insurance relating to the 
Equipment (as described in Section 2.10(b)(i)) shall not exceed: 

(A) $3,000,000 for property damage arising from and relating to 
testing and commissioning of Equipnent prior to the Commercial 
Operation Date; and · 
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(B) $3,000,000 for property damage arising from and after the 
Commercial Operation Date; 

Equipment breakdown insUl'UlCe coverage may be obtained as part of the 
.. all risk" property insurance. 

(iii) commercial general liability insurance on an occurrence basis for death, 
bodily injury and property damage and other types of damage that may be 
caused to third parties as a result of the Supplier's activities in connection 
with the Facility or pcrfonnance of its obligations UDder this Agreemen~ 
to an inclusive limit of not less than $10,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $100,000. This policy shall 
include the Indemnitees as additional insureds and shall be non­
contributing and primary with respect to coverage in favour of the 
Jndemnitces. The coverage provided shall not be less than the insurance 
required by IBC Form 2100-2, 4-1998 (but not its replacement) and IBC 
Form 2320 (version in effect as at the date hereof but not its replacement). 
The policy shall include the following coverage: 

(A) broad form products, premises and completed operations liability 
for a period of not less than twenty-four (24) months after the 
Commercial Operation ~ate; 

(B) cross-liability and severability of interests clause; . 

(C) contingent employer's liability; 

(D) tenant's legal liability (if applicable and with applicable sublimits); 

(E) blanket contractual liability of the Supplier under this Agreement; 

(F) damage arising from shoring. blasting, excavating, underpinnin& 
demolition pile driving and caisson work, work below ground 
surface, tunnelling, and grading (if applicable); 

(0) non-owned automobile liability with blanket contractual coverage 
for hired automobiles; and 

(H) liability on the part of the Supplier resulting from activities or 
work performed by its contractors and subcontractors. 

(iv) automobile liability insurance, providing coverage for owned, non-owned 
or hired automobiles with a combined single liability limit of not less than 
$2,000,000 per occurrence; 

(v) environmental impairment liability insurance, providing coverage for first 
party property damage and site clean-up and any third party claims for 
bodily injury, property damage and clean-up for any environmental 
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incidents arising out of the construction, operation or maintenance of the 
Facility, with a limit of not less than $5,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $100,000. This policy shall 
include the Indernnitees as additional insureds and shall be non· 
contributing and primary with respect to coverage in favour of the 
Indemnitees. The policy shall contain a cross-liability and severability of 
interests clause~ and 

(vi) any additional insurance required to be provided under all Laws and 
Regulations. 

(c) For purposes of the insurance coverage under Sections 2.10(b)(i) and (ii), the 
Supplier may procure and maintain separate insurance policies to cover the period 
prior to the Commercial Operation Date and the period from and after the 
Commercial Operation Date. 

(d) The Supplier shall provide the Buyer with proof of the insurance referred to in 
this Agreement in the form attached hereto as Exhibit S (Certificate of Liability 
Insurance) and as Exhibit T (Certificate ofProperty Insurance) that references this 
Agreement and confirms the relevant coverage, including endorsements, on or 
before the commencement of the construction of the Facility, and renewals or 
replacements on or before the' expiry of any such insurance. The policies for the 
insurance coverage under Sections 2.10(b)(iii) and 2.10(b)(v) shall be endorsed to 
provide the Buyer with: 

(i) not less than sixty (60) days notice in writing in advance of any 
tennination, cancellation or non-renewal thereof, and the Supplier shall 
ensure that the Buyer receives such notice prior to the commencement of 
such sixty (60) day period; and 

(ii) notice in writing at the time of any material change or amendment thereto 
(including any reduction in limits, increase in deductibles, exhaustion of 
aggregate limits, and change in named insured), and the Supplier shall 
ensure that the Buyer receives such notice at such time. 

Upon the request of the Buyer, the Supplier will provide the Buyer with a copy of 
each insurance policy to be furnished within ten ( 1 0) Business Days of the request 
being made by the Buyer. The provision to the Buyer of any certificate of 
insurance, insurance policy or other evidence of compliance with this Section 
2.1 0 shall not imply acceptance by the Buyer that the extent of insurance coverage 
is sufficient and otherwise complies with this Section 2.1 0. 

(e) If the Supplier is subject to the Workplace Safety and Insurance Act (Ontario), it 
shall submit a valid clearance certificate of Workplace Safety and Insurance Act 
coverage to the Buyer prior to the commencement of construction of the Contract 
Facility. In addition, the Supplier shall, from time to time at the request of the 
Buyer, provide additional Workplace Safety and Insurance Act clearance 
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certificates. The Supplier agrees to pay when due, and to ensure that each of its 
contractors and subcontractors pays when due, all amounts required to be paid by 
it and its contractors and subcontractors, from time to time from the 
commencement of construction of the Contract Facility, under the Wor/cplace 
Safety and Insurance Act, failing which the Buyer shall have the right, in addition 
to and not in substitution for any other right it may have pursuant to this 
Agreement or otherwise at law or in equity, to pay to the Workplace Safety and 
Insurance Board any amount due pursuant to the Workplace Safety and Insurance 
Act and unpaid by the Supplier or its contractors and subcontractors and to deduct 
such amount from any amount due and owing from time to time to the Supplier 
pursuant to this Agreement together with all costs incurred by the Buyer in 
connection therewith. 

(f) In addition to all other rights and remedies available to the Buyer in this 
Agreement, if the Supplier fails to comply with this Section 2.10, the Buyer shall 
have the right (but not the obligation) to: 

(i) obtain any and all insurance policies that the Supplier has failed to obtain 
and maintain or in respect of which the Supplier has failed to notify the 
Buyer in the manner contemplated herein. The Buyer shall have the right 
to deliver an invoice to the Supplier containing a statement of the 
reasonable costs of obtaining such insurance policies, together with any 
associated administrative and legal and other reasonable costs 
(collectively, the "IDSurance Costs") and the Supplier shall within ten 
(1 0) days of the date of receiving such invoice pay to the Buyer an amount 
equal to the Insurance Costs, irrespective of whether or not the Buyer 
proceeds to obtain or has in fact obtained any such insurance policy or 
policies. The parties agree that the Insurance Costs are a reasonable pre­
estimate of damages and not a penalty. If the Supplier fails to pay to the 
Buyer the amount of the Insurance Costs, the Buyer shall be entitled to 
draw and retain from the Completion and Performance Secmity the 
amount of the Insurance Costs; or 

(ii) withhold any Contingent Support Payment until such time as the Supplier 
provides the certificates of insurance or copies of insurance policies as 
required under this Section 2.10. 

(g) Where the Supplier is made up of more than one legal entity (whether in the form 
of partnership, joint venture or otherwise), the Supplier shall provide to the Buyer 
an irrevocable direction designating one such legal entity as responsible for all 
insurance matters under this Section 2.1 0, and for the provision of information in 
relation thereto to the Buyer as contemplated in this Agreement, and such entity 
shall be so responsible. The Supplier agrees that such designate shall be 
authorized to bind the Supplier and all legal entities constituting the Supplier in 
respect of all matters relating to this Section 2.1 0. 



2.11 Compllanc:e with Laws and Regulations and Registration with the JESO 

(a) The Buyer and the Supplier shall each comply. in all material respects, with all 
Laws and Regulations required to perform or comply with their respective 
obligations under this Agreement 

(b) The Buyer and the Supplier shall each~ in a timely manner. information to 
Governmental Authorities and shall each obtain and maintain in good standing 
uy licence, permit, certificate. registration. authorization, consent or approval of 
any Governmental Authority required to perform or comply with their respective 
obligations under this Agreement, including such licensing as is required by the 
OEB, including its generator license. Without limiting the generality of the 
foregoing. the Supplier agrees to meet all applicable Facility registration 
requirements as specified in the IESO Market Rules and shall provide to the 
Buyer the following: 

(i) Electric Safety Authority Connection Authorization; 

(ii) IESO Notification Form re: connection of new facility; 

(iii) IESO Authorization to Participate; and 

(iv) OBB generator license. 

(c) The Supplier shall register with the IESO as a "Metered Market Participant" an4 
as a "Generator' pursuant to the IESO Market Rules. The settlement of Market 
Settlement Charges shall take place directly between the Supplier u the "Metered 
Market Participant" and the JESO, and any costs incurred by the Supplier acting 
as the "Metered Market Participant" pursuant to the IESO Market Rules in respect 
of this Agreement shall be charged to and be the sole responsibility of the 
Supplier, unless otherwise expressly detennined pursuant to Section 1.6, 1. 7, 1. 8 
or 1.9 hereof. 

2.11 Environmental Attributes and Future Contract Related Produc:ts 

(a) The Supplier shall from time to time dwing the Term of thi& Agreement, on 
behalf of the Buyer, obtain, quantify, and register with the relevant authorities or 
agencies all Environmental Attributes related to the Contract Facility that are 
required pursuant to applicable legislation, and same ~I be immediately 
transferred, assigned or held in trust for the Buyer who thereafter shall retain, all 
rights. title, and interest in all suclt Environmental Attributes. The Supplier shall 
not participate in any voluntary programs with respect to any Environmental 
Attributes associated with the Contract Facility without the prior written consent 
of the Buyer, which consent may be unreasonably withheld. 

(b) Notwithstanding Section 2.12(a), the Supplier shall continue to be entitled to all 
rights, title, and interest to all emission allowances and Emission Reduction 
Credits that pertain to the Contract Facility and of a type that were available under 
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the Ontario Emissions Trading Program as of September 13, 2004. However, the 
amount of the Supplier's entitlement to any such emission allowance or Emission 
Reduction Credit shall be determined with reference to the levels in effect as of 
the date of the Supplier•s claim to any such entitl~ent. For certainty, revenue 
arising from such OETP credits and allowances will not be included in Imputed 
Net Revenue. 

(c) The Supplier will provide the Buyer with prior written notice of the development 
by the Supplier of any Future Contract Related Products :from time to time. 

ARTICLE3 
DISPATCH OPTIONS 

3.1 Rights to Dispatch the Contract Facility 

The Buyer shall have the right, ftoin time to time throughout the Term, to select the dispatch 
mechanism governing the Contract Facility (the ''Dispateb Rights") in every given hour of the 
Term in accordance with, and subject to, the provisions of this Article 3. 

3.2 Available Dispatch Options 

The Buyer's Dispatch Rights shall be restricted to the Deemed Dispatch Option and the Directed 
Dispatch Option in each case as described in Exhibit G. 

3.3 Appointment of the Dispatcher Under the Directed Dispateb Option 

(a) The Buyer shall be entitled, without the consent of the Supplier, to appoint any 
Person from time to time throughout the Term and for any stated length of time 
up to the balance of the Term (the "Dlspateher") to exercise the Dispatch Rights 
under the Directed Dispatch Option in the place of the Buyer. 

(b) The appointment of the Dispatcher will be made on the following basis: 

(i) the Buyer will provide written notice to the Supplier at least five ( S) 
Business Days prior to the exercise of Dispatch Rights by the Dispatcher; 

(ii) the Dispatcher shall be entitled, during the term of its appointment~ to 
exercise the Dispatch Rights under the Directed Dispatch Option in the 
place of the Buyer and communicate all Directed Dispatch Orders directly 
with the Supplier. However, the Dispatcher shall not have the authority to 
act for, or in the place of, the Buyer in any other respect under this 
Agreement and shall not be directly liable to the Supplier; 

(iii) the appointment of the Dispatcher will not relieve the Buyer of its 
obligations to the Supplier under this Agreement, and all Monthly 
Payments sball continue to be made and settled directly between the Buyer 
and the Supplier; and 



(iv) the appointment of the Dispatcher may be revoked by the Buyer at any 
time prior to the expiry of the term of the Dispatcher's appointment by 
providing written notice to the Supplier at least one (1) Business Day prior 
to the revocation of the appointment of the Dispatcher. For greater 
certainty, the revocation of the appointment of the Dispatcher shall not 
affect the validity of any outstanding Directed Dispatch Order, which shall 
continue to be governed by the terms of Exhibit 0. 

3.4 Future Tolling Dispatch 

The Parties acknowledge that the market for Electricity and Relate~ Products continues to evolve 
within the Province of Ontario, and that it is important to the Buyer to encourage market 
evolution in certain directions. Subject to Section 12.1(h), the Supplier agrees that if requested 
to do so by the Buyer, it will enter into good faith negotiations with the Buyer to allow the 
Contract Capacity to be dispatched by the Buyer, a Dispatcher or an assignee of the Buyer during 
all or any portion of the then remaining Term on a tolling basis, provided that it shall be a 
principle of such negotiations that the Supplier shall not be required to accept any tolling 
dispatch mechanism which adversely impacts the Supplier's economics as contemplated 
hereunder prior to the introduction of such tolling dispatch mechanism. Any disputes arising 
under this Section 3.4 are not subjec~ to resolution pursuant to Section 16.2. 

ARTICLE4 
OPERATION OF' CONTRACJ' FACILITY AND PAYMENT OBLIGATIONS 

4.1 Operation of Com tract Faclllty During the Term 

(a) From and after the beginning of the hour ending 01:00 (EST) of the Term 
Commencement Date, the Supplier agrees to operate the Contract Facility in 
accordance with the terms of this Agreement and the Monthly Payments shall 
begin to accrue and be payable in accordance with Section 4.2 and ArticleS. For 
certainty, the Parties acknowledge that the Buyer is not purchasing from the 
Supplier, nor is the Supplier selling to the Buyer, any Electricity or Related 
Products. 

(b) The Supplier will provide the Buyer with prior written notice of the development 
by the Supplier of any Future Contract Related Products from time to time. 

4.2 Amount of Monthly Payment 

The "Month]y Payment" shall be an amount equal to one of the following: 

(a) the Contingent Support Payment, if any, which shall be owed by the Buyer to the 
Supplier; or 

(b) the Revenue Sharing Payment, if any, which shall be owed by the Supplier to the 
Buyer. 
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4.3 Supplier Option to Adjust Contract Capacity 

At any time within the six (6) month period immediately prior to the Term Commencement Date, 
the Supplier shall, once during such period, have the right to adjust the Summer Contract 
Capacity and/or the Winter Contract Capacity to a lower or higher amount by providing written 
notice thereof to the Buyer during such period, provided that any such increase or decrease shall 
not be greater than twenty-five (25) MW. The adjustment in the Contract Capacity set out in this 
Section 4.3 shall take effect on the Term Commencement Date, provided that there is no 
Supplier Event of Default as of the Term Commencement Date. The Supplier acknowledges that 
any such adjustment in the Contract Capacity shall not reduce any obligations of the Supplier in 
existence prior to the effective date of such adjustment and that such adjustment shall be 
permanent and the Contract Capacity, as adjusted, cannot be further adjusted at any point ~uring 
the balance of the Tenn. 

4.4 Supplier,s ResponslbUity for Taxes 

The Supplier is liable for and shall pay, or cause to be paid, or reimburse the Buyer if the Buyer 
has paid, all Taxes applicable to any Revenue Sharing Payment due to the Buyer. If any GST or 
PST is payable in connection with the Revenue Sharing Payment, such OST or PST shall be paid 
by the Supplier. In the event that the Buyer is required to remit such Taxes, the amount thereof 
shall be deducted from any swns becoming due to the Supplier hereunder, or shall be added to 
any sums becoming due to the Buyer hereunder. 

4.5 Buyer's ResponsibiUty for Taxes 

The Buyer is liable for !Uld shall pay, or cause to be paid, or reimburse the Supplier if the 
Supplier has paid, all Taxes applicable to any Contingent Support Payment due to the Supplier. 
If any OST or PST is payable in connection with the Contingent Support Payment, such OST or 
PST shall be paid by the Buyer. In the event that the Supplier is required to remit such Taxes, 
the amount thereof shall be deducted from any sums becoming due to the Buyer hereunder, or 
shall be added to any sums becoming due to the Supplier hereunder. 

4.6 Non-Residency 

If the Supplier is a non-resident of Canada, as that ·term is defined in the ITA, and the Buyer 
incurs any withholding or other similar Taxes as a result of such non-residency. then payments 
under this Agreement by the Buyer shall be reduced by the amount of such withholding Taxes 
and the Buyer shall remit such withholding Taxes to the applicable taxing authorities. The Buyer 
shall within sixty ( 60) days after remitting such Taxes, notify the Supplier in writing, providing 
reasonable detail of such payment so. that the Supplier may claim any applicable rebates, refUnds 
or credits from the applicable taxing authorities. It: after the Buyer has paid such amounts, the 
Buyer receives a refund, rebate or.credit on account of such Taxes, then the Buyer shall promptly 
remit such refund, rebate or credit amount to the Supplier. 
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ARTICLES 
STATEMENTS AND PAYMENTS 

5.1 Meter and Other Data 

(a) The Supplier agrees to provide to the Buyer access to the meters in the Metering 
Plan to accommodate remote interrogation of the metered data on a daily basis. 
The Supplier agrees to provide to the Buyer, at all times, access to any other 
information relating to the Contract Facility that the Supplier has provided to. or 
received from, the IESO from time to time. The Buyer agrees to provide to the 
Supplier, upon the Supplier's request, any Market Price information and any other 
information that the Buyer will be utilizing in preparing any Statement that is not 
available directly to the Supplier from the IESO. Upon a Party becoming aware 
of any errors or omissions in any data or information provided in accordance with 
this Section 5.1, such Party shall notify the other Party, and if applicable, the 
IESO in accordance with the IESO Market Rules, on a timely basis. 

(b) Notwithstanding the foregoing, the Parties acknowledge and agree that all 
Statements shall be prepared based on market price information and settlement 
data from the IESO, and in the event of a discrepancy between market price 
information and settlement data from the IESO and information received directly 
from the Supplier pursuant to Section S.l(a), then the market price infonnation 
and settlement data from the IESO shall, subject to Section 5.7, be considered to 
be correct 

S.l Statements 

The Buyer sball prepare and deliver a settlement statement (the "Statement") to the Supplier, 
within ten (10) Business Days after the end of each calendar month in the Term that is the 
subject of the Statement (the "Settlement Month''), setting out the basis for the Monthly 
Payment with respect to the Settlement Month, as well as the basis for any other payments owing 
under this Agreement by either Party to the other in the Settlement Month. A Statement may be 
delivered by the Buyer to the Supplier by facsimile or electronic means and shall include the 
reference number assigned to this Agreement by the Buyer and a description of the components 
of the Monthly Payment and other payments, as described in this Agreement, including 
Sections 2.3(aXiv) and 4.2, as applicable, owing to the Supplier for the Settlement Month. 

5.3 Payment 

The Party owing the Monthly Payment shall remit to the other Party full payment in respect of 
the Statement no later than twenty (20) Business Days after the end of the Settlement Month to 
which the Statement relates (the "Payment Date''). Any and all payments required to be made 

· by either Party under any provision of this Agreement shall be made by wire transfer to the 
applicable account designated in Section 5.5, or as otherwise agreed by the Parties. 
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5.4 Jotereat 

The Party owing the Monthly Payment shall pay interest on any late payment to the other Party, 
from the Payment Date to the date of payment, unless such late payment was through the fault of 
the other Party. The. interest rate applicable to such late payment shall be the Interest Rate in 
effect on the date that the payment went into arrears, calculated daily, but shall not, under any 
circumstances, exceed the maximum interest rate pennitted by Laws and Regulations. 

S.S Payment Account Information 

Account for payments to Supplier. 

The Supplier shall provide infonnation in respect of its account for payments hereunder. Such 
information shall include the bank, bank's address, bank code, transit number and account 
nwnber. The Buyer's obligation to make payments to the Supplier hereunder shall not 
commence until the Buyer has received such information in respect ofthe Supplierts account for 
payments. 

Supplier's GST Registration Number: 85917 8972 RTOOOl 

The Buyer acknowledges that the account information, when provided to the Buyer, and GST 
registration number of the Supplier above constitutes Supplier's Confidentiallnfonnation and is 
subject to the obligations of the Buyer as set out in Article 8. 

Acco~11t for payments to Buyer: 

Royal Bank of Canada 
Main Branch 
200 Bay Street, Main Floor 
Toronto, ON M5J 2J5 

Account Number: 
Transit Number: 

Buyer's GST Registration Number: 

104439-5 
00002 

85419 5039 RTOOOl 

The Supplier acknowledges that the account information and GST registration nwnber of the 
Buyer above constitutes Buyer's Confidential Information and is subject to the obligations of the 
Supplier as set out in Article 8. 

Either Party may change its account information from time to time by written notice to the other 
in accordance with Section 15.7. 

5.6 Adjustment to Statement 

(a) Each Statement shall be subject to adjustment for errors in arithmetic, 
computation, or other errors, raised by a party during the period of one (1) year 
following the end of the calendar year in which such Statement was issued. If 
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there are no complaints raised, or if any complaints raised in the time period have 
been resolved, such Statement shall b~ final and subject to no further adjustment 
after the expiration of such period. 

(b) Notwithstanding the foregoing, the determination by the IESO of any information 
shall be final and binding on the Parties in accordance with the IESO Market 
Rules, and without limiting the generality of the foregoing, if a Statement contains 
an error in the data or infonnation issued by the IESO which the IESO has 
requested be corrected, then the one (1) year limit set forth in Section 5.6(a) shall 
not apply to the correction of such error or the Buyer's ability to readjust the 
Statement. 

(c) Subject to Section 5.7, any adjustment to a Statement made pursuant to this 
Section 5.6 shall be made in the next subsequent Statement. 

5. 7 Disputed Statement 

If the Supplier disputes a Statement or any portion thereof, the Party owing any amount set forth 
in the Statement shall, notwithstanding such dispute, pay the entire amount set forth in the 
Statement to the other Party. The Supplier shall provide written notice to the Buyer setting out 
the portions of the Statement that are in dispute with a brief explanation of the dispute. If it is 
subsequently determined or agreed that an adjustment to the Statement is appropriate, the Buyer 
will promptly prepare a revised Statement. Any overpayment or underpayment of any amount 
due under a Statement shall bear interest at the Interest Rate, calculated daily, from and including 
the time of such overpayment or underpayment to the date of the refund or payment thereof. 
Payment pursuant to the revised Statement shall be made on the tenth (lOth) Business Day 
following the date on which the revised Statement is delivered to the Supplier. If a Statement 
dispute has not been resolved between the Parties within five (5) Business Days after receipt of 
written notice of such dispute by the Buyer, the dispute may be submitted by either Party to a 
Senior Conference pursuant to the terms of Section 16.1. 

5.8 Statements aad Payment Records 

The Parties shall keep all books and records necessary to support the information contained in 
and with respect to each Statement and Monthly Payment made thereunder, in accordance with 
Section 15.2. 

ARDCLE6 
CREDIT AND SECURITY REQUIREMENTS 

6.1 Completion and Performance Security 

(a) The Parties acknowledge that the Supplier has, prior to the Amendment and 
Restatement Date, provided to the Buyer security for the performance of the 
Supplier's obligations under the Original CBS Contract in an amount equal to 
$14,000,000 in the form described in Section 6.2 (the "CompletioD and 
Performance Security,'). 
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(b) Effective upon the Term Commencement Date, and provided that the Buyer has 
determined that any liquidated damages payable by the Supplier under Section 2.5 
have been paid by the Supplier, then the amount of the Completion and 
Performance Security shall be reduced to an amount equal to $11,000,000. The 
amount of the Completion and Perfonnance Security shall be reduced to an 
amount equal to (i) $8,000,000 effective upon the fifth anniversary of the Term 
Commencement Date, (ii) $5,000,000 effective upon the tenth anniversary of the 
Term Commencement Date and (iii) $2,500,000 effective upon the fifteenth 
anniversary of the Term Commencement Date. 

(c) In the event that the Buyer, in accordance with this Agreement, bas recovered 
monies that were due to it using all or part of the Completion and Performance 
Security, the Supplier shall forthwith provide replacement security to cover an 
amount equal to that recovered or paid out of the Completion and Performance 
Security. In exchange for the Completion and Performance Security in the 
amended amount, the Buyer will return to the Supplier the original Completion 
and Performance Security. 

(d) If prior to Financial Closing or the date of receipt by the Buyer of the Completion 
and Performance Security, there occurs or arises incidents, events or 
circumstances which results, or is likely to result, in a delay in the aggregate of 
thirty (30) days or more in the achievement of Commercial Operation by the 
Milestone Date therefore including delays arising from events of Force Majeure, 
the Party first becoming aware of such delay or likely delay shall promptly (and, 
in any event, within ten (10) Business Days) notify the other Party and the Parties 
sball meet to discuss strategies for restoring, to the extent possible and practicable 
to do so, the development, construction and/or commissioning of the Facility to 
the schedule which will achieve Commercial Operation by the Milestone Date 
therefor. Notwithstanding the foregoing and any other provision of this 
Agreement, an event of Force Majeure shall not extend the date by which the 
Completion and Perfonnance Security in the respective amounts set out in 
Sections 6.l(a) and 6.l(b) are each required to be provided by the Supplier. 

6.2 Composition of Seeurity 

(a) Prior to the date of receipt by the Supplier of the notification of the Buyer 
described in paragraph 2.6(b )(i) in respect of Commercial Operation, the 
Completion and Perfonnance Security shall be provided in the form of a Letter of 
Credit, certified cheque, bank draft, or other equivalent form of surety instrwnent 
acceptable to the Buyer, acting reasonably. for the full amount, but for certainty, 
shall not include guarantees. 

(b) From and after the date of receipt by the Supplier of the Confinnation of the 
Buyer described in paragraph 2.~(b)(i) in respect of the Commercial Operation 
Date, the Completion and Performance Security shall be provided as set out in 
Section 6.2(b Xi) or (ii) below: 
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(i) a Letter of Credit, certified cheque, bank draft, or other equivalent fonn of 
surety instrument acceptable to the Buyer, for the full amount of the 
Completion and Performance Security; or 

(ii) subject to Section 6.2( d), a Guarantee, up to a maximum amount 
determined pursuant to Section 6.4, but not to exceed ninety percent 
(90%) of the amount of the Completion and Performance Security, 
together with a Letter of Credit, certified cheque, bank draft, or other 
equivalent form of surety instrument iK:Ceptable to the Buyer, for the 
balance of the amount of the Completion and Performance Security. 

To the extent that the amount of the Guarantee requirement increases or decreases 
from time to time in accordance with this Article 6, the amount of the Letter of 
Credit sball correspondingly be required to be decreased or increased, 
respectively, so that the total amount of the Completion and Performance Security 
held by the Buyer at all times from and after the Term C9mmencement Date 
remains in· an aggregate amount as required pursuant to Section 6.1. 

(c) If the aggregate of the Supplier's Creditworthiness Value determined pursuant to 
Section 6.4(b) and the principal amount of the Letter of Credit, certified cheque, 
bank draft, or other equivalent form of surety instrument acceptable to the Buyer 
described in Section 6.2(b )(ii) is equal to or greater than the amount of the 
Completion and Performance Security, then no Guarantee is required. 

(d) If a Guarantee forms part of the Completion and Perfonnance Security and: 

(i) the Creditworthiness Value of the Supplier determined pursuant to 
Section 6.4(b) is equal to or greater than the Creditworthiness Value of the 
Guarantor determined pursuant to Section 6.4{b), provided the Guarantor 
bas a Credit Rating required of a guarantor as set out in Section 6.4, or 

(ii) the aggregate of the Supplier's Creditworthiness Value and the principal 
amount of the Letter of Credit, certified cheque, bank draft, or other 
equivalent fonn of surety instrument acceptable to the Buyer described in 
Section 6.2(b )(ii) is equal to or greater than the amount of the Completion 
and Perfonnance Security, 

then, provided the Supplier is not then in default under this Agreement, the Buyer 
shall, upon request by the Supplier, return the Guarantee to the Supplier. 

6.3 Letter of Credit Provisions 

Ally Letter of Credit delivered hereunder shall be subject to the following provisions: 

(a) The Supplier shall (i) renew or cause the renewal of each outstanding Letter of 
Credit on a timely basis as provided in the relevant Letter of Credit, (ii) if the 
financial institution that issued an outstanding Letter of Credit has indicated its 
intent not to renew such Letter of Credit, provide a substitute Letter of Credit or 
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other equivalent form of surety instrument satisfactory to the Buyer at least ten 
( 1 0) Business Days prior to the expiration of the outstanding Letter of Credit~ and 
(iii) if a fmancial institution issuing a Letter of Credit fails to honour the Buyer's 
properly documented request to draw on an outstanding Letter of Credit (other 
than a failure to honour as a result of a request to draw that does not confonn to 
the requirements of such Let_ter of Credit), provide for the benefit of the Buyer 
(A) a substitute Letter of Credit that is issued by another financial institution, or 
(B) other surety instrument satisfactory to the Buyer in an amount equal to such 
outstanding Letter of Credit, in either case within five (5) Business Days after the 
Supplier receives notice of such refusal. 

(b) A Letter of Credit shall provide that the Buyer may draw upon the Letter of Credit 
in an amount (up to the face amount or part thereof remaining available to be 
drawn thereunder for which the Letter of Credit has been issued) that is equal to 
all amounts that are due and owing from the Supplier but that have not been paid 
to the Buyer within the time allowed for such payments under this Agreement 
(including any related notice or grace period or both). A Letter of Credit shall 
provide that a drawing may be made on the Letter of Credit upon submission to 
the financial institution issuing the Letter of Credit of one or more certificates 
specifying the amounts due and owing to the Buyer in accordance with the 
specific requirements of the Letter of Credit. 

(c) If the Supplier shall fail to renew, substitute, or sufficiently increase the amount 
of an outstanding Letter of Credit (as the case may be), or establish one or more 
additional Letters of Credit or other equivalent form of surety instrument 
satisfactory to the Buyer when required hereunder, then without limiting any other 
remedies the Buyer may have under this Agreement, the Buyer {i) may draw on 
the undrawn portion of any outstanding Letter of Credit and retain for its own 
account, as liquidated damages and not as a penalty, the amount equal to one (1 %) 
percent of the face value of such outstanding Letter of Credit and/or (ii) prior to 
the expiry of such Letter of Credit, may draw on the entire, undrawn portion of 
any outstanding Letter of Credit, upon submission to the financial institution 
issuing such Letter of Credit of a certificate specifying the entire amount of the 
Letter of Credit is owing to the Buyer in accordance with the specific 
requirements of the Letter of Credit Any amount then due and owing to the 
Buyer shall be received by the Buyer as liquidated damages and not as a penalty. 
If the amounts then due and owing are less than the amount drawn under such 
Letter of Credit, then such excess amount shall be held as Completion and 
Performance Security. The Supplier shall remain liable for any amounts due and 
owing to the Buyer and remaining unpaid after the application of the amounts so 
drawn by the Buyer. If the Supplier subsequently delivers a Letter of Credit or 
other surety instrument or other collateral permitted pmsuant hereto. in each case 
satisfactory to the Buyer in its sole and absolute discretion as to form, substance 
and amo\Ult, then upon acceptance by the Buyer thereof, the Buyer shall remit to 
the Supplier aU amounts held by the Buyer as Completion and Performance 
Security pursuant to this Section 6.3(c). 
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(d) The costs and expenses of establishing, renewing. substituting, cancelling, 
increasing and reducing the amount of (as the case may be) one or more Letters of 
Credit shall be borne by the Supplier. · 

(e) The Buyer shall return a Letter of Credit held by the Buyer to the Supplier, if the 
Supplier is substituting a Letter of Credit of a greater or lesser amount pursuant to 
Section 6.3(a), within five (5) Business Days from the Buyer's receipt of such 
substituted Letter of Credit. 

6.4 Guarantee Provisions 

(a) 

(b) 

The Buyer shall accept a guarantee in the form attached hereto as Exhibit D (the 
"Guarantee") from a guarantor of the· Supplier (with the applicable party 
providing the Guarantee being referred to as the ''Guarantor'). provided 
however that the Guarantor shall have a Credit Rating as listed in any of the four 
rows contained in the table below. Notwithstanding the foregoing, in the event 
the Guarantor has a Negative Outlook, then its Credit Rating, for purposes of 
calculating the Creditworthiness Value of the Guarantor in Section 6.4(b )(i), will 
be automatically demoted by one (1) row in the table in Section 6.4{b)(i). For 
greater certainty, a Guarantor with a Credit Rating in the fourth (4di) level set 
forth below without a Negative Outlook will no longer be able to provide a 
Guarantee if it subsequently receives a Negative Outlook. Subject to Section 6.2, 
the amount of the Guarantee shall be equal to or less than the Creditworthiness 
Value of the Guarantor, failing which the Supplier shall be required to provide 
alternative acceptable security as provided in Section 6.2(b) so as to remain in 
compliance with the Completion and Performance Security requirements set out 
in Section 6.1. 

(i) 

SxT 

A Person's Creditworthiness Value (the "Creditworthiness Value") shall 
be determined by the following formula: 

where S represents the Tangible Net Worth of the Person, expressed in Dollars, 
and T is a figure, used for weighting purposes, taken from the column entitled 
"Value of T" in the table below of the appropriate row corresponding to the 
Person,s Credit Rating as adjusted by any Negative Outlook in accordance with 
Section 6.4(a) or 6.4(b)(ii), as applicable, provided that where the Person has 
Credit Ratings from more than one rating agency set out in the table below, then 
the lowest of such Credit Ratings, as adjusted by any Negative Outlook in 
accordance with Section 6.4(a) or 6.4(b)(ii), as applicable, shall be used: 
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2. At least BBB+ At least BBB high At least Baal 0.08 

3. AtleastBBB AtleastBBB At least Baa2 0.06 

4. At least BBB- At least BBB low At least Baa3 0.05 

(ii) In the event that any Person has a Negative Outlook, then its Credit Rating 
will automatically be demoted by one (1) row in the table in Section 
6.4(bXi). 

(c) Upon the consent of the Buyer, which consent shall not be umeasonably withheld, 
the Guarantor may substitute its Guarantee with a guarantee from an Affiliate or 
from any other Person who would qualify as a guarantor for an amount equivalent 
to the amount of the Guarantee (the "Replaeement Guarantee''). The 
Replacement Guarantee shall be in the fonn of the Guarantee. Upon delivery of 
the Replacement Guarantee, (i) such Replacement Guarantee shall be deemed to 
be the "Guarantee" and such Affiliate or other Person providing such guarantee, 
as the case may be, Shall be deemed to be the -"Guarantor' for all purposes of 
this Agreement and (li) the Buyer shall return the original Guarantee to the 
original Ouarantor within five (5) Business Days of such delivery. 

(d) For greater clarity, all provisions of this Agreement that refer to (i) the Guarantor 
or similar references, or (ii) the Creditworthiness Value of the Guarantor or 
similar references, shall: 

( 1) only apply in respect of the Guarantor if that Guarantor bas, at the 
applicable time, issued a Guarantee in favour of the Buyer and that 
Guarantee ~ains in effect at that time (otherwise, the reference to 
Guarantor shall be excluded when interpreting the provision until such 
time as a Guarantee is provided); and 

(2) only refer to the Creditworthiness Value of the Supplier (and not the 
Creditworthiness Value of its Guarantor) when and for so long as its 
Guarantor bas not provided a Guarantee that remains in effect at the 
applicable time. 

6.5 Financial Statements 

If there is a Guarantor, the Supplier shall, on a quarterly basis, provide to the Buyer (i) as soon as 
available and in no event later than sixty (60) days after the end of each fiscal quarter of the 
Guarantor, unaudited consolidated financial statements of the Guarantor, for such fiscal quarter 
prepared in accordance with OAAP, and (ii) as soon as poss~ble and in no event later than one 
hundred and twenty (120) days after the end of each fiscal year, audited consolidated financial 
statements of the Guarantor for such fiscal year prepared in accordance with GAAP. 
Notwithstanding the foregoing, if any such financial statements are not available in a timely 
manner due to a delay in preparation or auditing, such delay shall not be considered a breach of 



this Section 6.5 so long as the Guarantor is diligently pursuing the preparation, audit and delivery 
of such financial statements. Quarterly financial statements may be delivered electronically to 
the Buyer in PDF form. Upon each delivery of the Guarantor's financial statements to the 
Buyer, the Guarantor providing such financial statements shall be deemed to represent to the 
Buyer that its financial statements were prepared in accordance with GAAP and present fairly 
the financial position of the Guarantor for the relevant period then ended. In the event that the 
Guarantor does not publish financial statements on a quarterly basis, then unaudited consolidated 
financial statements shall be provided by the Guarantor, at a minimum, on a semi~annual basis. 
To the extent that the Supplier's Creditworthiness Value is such that the Guarantee is not 
required or it is retwned to the Guarantor and cancelled pursuant to Section 6.2(d), then the 
obligations to provide financial statements under this Section 6.5 shall apply in full to the 
Supplier instead of the Guarantor. 

6.6 Notice of Deterioration in Financiallndieaton 

The Supplier shall provide notice to the Buyer of any material deterioration of any of the 
Financial Indicators of the Supplier or the Guarantor immediately upon the Supplier becoming 
aware of such deterioration. 

ARTICLE7 
REPRESENTATIONS 

7.1 Representations of the Supplier 

The Supplier represents to the Buyer as follows, and acknowledges that the Buyer is relying on 
such representations in entering into this Agreement: 

(a) The Supplier is a corporation incorporated under the laws of the Province of 
Ontario, is registered or otherwise qualified to carry on business in the Province 
of Ontario, and has the requisite power to enter into this Agreement and to 
petform its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the 
Supplier and is a valid and binding obligation of the Supplier enforceable in 
accordance with its terms except as such enforcement may be limited by 
bankruptcy, insolvency and other laws affecting the rights of creditors generally 
and except that equitable remedies may only be granted in the discretion of a 
court of competent jurisdiction. 

(c) The execution and delivery of this Agreement by the Supplier and the 
consummation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 
or conflict with or cause the termination, cancellation or acceleration of any 
material obligation of the Supplier under: 

(i) any contract or obligation to which the Supplier is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 
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(ii) the articles, by-laws or other constating documents, or resolutions of the 
directors or shareholders of the Supplier; 

(iii) any judgment, decree, order or award of any Govenunental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the 
Supplier; or 

(v) any Laws and Regulations, 

that could have a Material Adverse Effect on the Supplier. 

(d) There are no bankruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against or being 
contemplated by the Supplier or, to the knowledge of the Supplier, threatened 
against the Supplier. 

(e) There are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Governmental Authority or arbitrator, or, to the knowledge of the Supplier, 
threatened against the Supplier, that could have a Material Adverse Effect on the 
Supplier. 

(f) All requirements for the Supplier to make any filing, declaration or registration 
with, give any notice to or obtain any licence, permit, certificate, registration, 

. authorization, consent or approval ot any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 

(g) The Supplier is not a non-resident of Canada for the purposes of the ITA. 

(h) All statements, specifications, data confinnations and information that have been 
set out in the Proposal are complete and accurate in all material respects and are 
heteby restated and reaffirmed by the Supplier as representations made to the 
Buyer hereunder and there is no material infonnation omitted from the Proposal 
which makes the information in the Proposal misleading or inaccurate. 

In addi~on, the Supplier shall, upon delivery of each of the quarterly progress reports required to 
be provided to the Buyer pursuant to Section 2.7, represent in writing that each of the foregoing 
statements set out in Sections 7.1(a) to (h) inclusive continues to be true or, if any of such 
statements are no longer true, then the Supplier shall provide to the Buyer a qualified 
representation with respect to such statement. Such qualified representation provided by the 
Supplier to the Buyer shall be subject, however, to the rights of the Buyer in Section lO.l(d) to 
require the Supplier to cure or remove any such qualification with respect to such statement. 

7.2 Representations of the Buyer 

The Buyer represents to the Supplier as follows, and acknowledges that the Supplier is relying on 
such representations in entering into this Agreement: 
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(a) The Buyer that was the original counterparty to this Agreement is a corporation 
without share capital created under the laws of Ontario, and has the requisite 
power to enter into this Agreement and to perform its obligations beretmder. 

(b) This Agreement has been duly authorized, executed, and delivered by the Buyer 
and is a valid and binding obligation of the Buyer enforceable in accordance with 
its terms, except as enforcement may be limited by bankruptcy, insolvency and 
other laws affecting the rights of creditors generaJly and except that equitable 
remedies may be granted solely in the discretion of a court of oompetent 
jurisdiction. 

(c) The execution and delivery of this Agreement by the Buyer and the 
conswnmation of the transactions contemplated by this Agreement will not result 
in the breach or violation of any of the provisions of, or constitute a default under, 
or conflict with or cause the terminatio~ cancellation or acceleration of any 
material obligation of the Buyer under: 

(i) any contract or obligation to which the Buyer is a party or by which it or 
its assets may be bound, except for such defaults or conflicts as to which 
requisite waivers or consents have been obtained; 

(ii) the by-laws or resolutions of the directors (or any committee thereof) or 
shareholder of the Buyer; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the Buyer; 
or 

(v) any Laws and Regulations, 

that oould have a Material Adverse Effect on the Buyer. 

(d) There are no bankruptcy, insolvency, reorganization, receivership, seizure, 
realization, arraDgcment or other similar proceedings pending against, or being 
contemplated by the Buyer or, to the knowledge of the Buyer, threatened against 
the Buyer. 

(c) There are no actions, suits, proceedings, judgments, rulings or orders by or before 
any Governmental Authority or arbitrator, or, to the knowledge of the Buyer, 
threatened against the Buyer, that could have a Material Adverse Effect on the 
Buyer. 

(f) · All requirements for the Buyer to make any declaration, filing or registration with, 
give any notice to or obtain any licence, pennit, certificate, registratio~ 
authorization, consent or approval of, any Governmental Authority as a oondition 
to entering into this Agreement have been satisfied. 
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ARTICLES 
CONFIDENTIALITY AND FIPPA 

8.1 Confidential Information 

From the date of this Agreement to and following the expiry of the Term, the Receiving Party 
shall keep confidential and secure and not disclose Confidential Information, except as follows: 

(a) The Receiving Party may disclose Confidentiallnfonnation to its Representatives 
who need to know Confidential Information for the purpose of assisting the 
Receiving Party in complying with its obligations under this Agreement. On each 
copy made by the Receiving Party, the Receiving Party must reproduce all notices 
which appear on the original. The Receiving Party shall inform its 
Representatives of the confidentiality of Confidential Information and shall be 
responsible for any breach of this Article 8 by any of its Representatives. 

(b) If the Receiying Party or any of its Representatives are requested or required (by 
oral question, interrogatories, requests for information or documents, court order, 
civil investigative demand, or: similar process) to disclose any Confidential 
Information in coiUlection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling~ the 
Receiving Party shall promptly notify the Disclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion of the Confidential Information to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 8.2. 

(c) Where the Supplier is the Receiving Party, the Supplier may disclose Confidential 
Infonnation to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, for securing financing for the Contract Facility, 
provided that any such Secured Lender or prospective lender or investor has been 
informed of the Supplier's confidentiality obligations hereunder and such Secured 
Lender or prospective lender or investor has covenanted in favour of the Buyer tQ 
hold such Confidential Information confidential and entered into a Confidentiality 
Undertaking in the form set out in Exhibit W or in a similar foim prepared by the 
Supplier and approved by the Buyer. 

(d) Notwithstanding the foregoing, the Supplier consents to the disclosure of its name 
and contact particulars (mcluding its address for service. and the name of its 
Company Representative) by the Buyer to all Other Suppliers for the purposes of 
Sections 1.6 to 1.10 inclusive. 

8.2 Notice PrecediDg Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Information, the Receiving Party shall promptly notify the Disclosing Party of such 
request or requirement so that the Disclosing Party may seek an appropriate protective order or 
waive compliance with this Agreement. If, in the absence of a protective order or the receipt of a 
waiver hereunder, the Receiving Party or its Representatives are compelled to disclose the 



Confidential Information, the Receiving Party and its Representatives may disclose only such of 
the Confidential Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel for the Disclosing Party) 
that such Confidential Information is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, if possible, shall obtain each 
recipient•s :written agreement to receive and use such Confidential- Information subject to those 
terms and conditions. 

8.3 Retura of Information 

Upon written request by the Disclosing Party, Confidential Information provided by the 
Disclosina Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential Information transmitted by the Disclosing Party in electronic format will 
be deleted from the emails and directories of the Receiving Party•s and its Representatives• 
computers; provided, however, any Confidentiallnfonnation (i) found in drafts, notes, studies 
and other documents prepared by or for the Receiving Party or its Representatives, or (ii) found 
in electronic format as part of the Receiving Party's off-site or on-site data storage/archival 
process system, will be held by the Receiving Party and kept subject to the terms of this 
Agreement or destroyed at the Receiving Party's option. Notwithstanding the foregoing, a 
Receiving Party shall be entitled to make at its own expense and retain one copy of any 
Confidential Infonnation materials it receives for the limited purpose of discharging any 
obligation it may have under Laws and Regulatio~ and shall keep such retained copy subject to 
the terms of this Article 8. 

8.4 Injunctive and Other Relief 

The Receiving Party acknowledges that breach of any provisions of this Article may cause 
irreparable harm to the Disclosing Party or to any third-party to whom the Disclosing Party owes 
a duty of confidence, and that the injury to the Disclosing Party or to any third party may be 
difficult to calculate and inadequately compensable in damages. The Receiving P.arty agrees that 
the Disclosing Party is entitled to obtain injunctive relief (without proving any damage sustained 
by it or by any third party) or any other remedy against any actual or potential breach of the 
provisions of this Article. 

8.5 FIPPA Records and CompUauee 

The Parties acknowledge and agree that the Ontario Power Authority is subject to FIPP A and 
that FIPPA applies to and govems all Confidential Information in the custody or control of the 
Ontario Power Authority (''FIPPA Records") and may. subject to FIPPA, require the disclosure 
of such FIPPA Records to third parties. The Supplier agrees to provide a copy of any FIPPA 
Records that it previously provided to the Ontario Power Authority if the Supplier continues to 
possess such PIPPA Reeords in a deliverable form at the time of the Ontario Power Authority's 
request If the Supplier does possess such PIPPA Records in a deliverable fonn, it shall provide 
the same within a reasonable time after being directed to do so by the Ontario Power Authority. 
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The provisions of this section shall survive any tcnnination or expiry of this Agreement and shall 
prevail over any inconsistent provisions in this Agreement. 

8,6 This Aareement 

Notwithstanding any other provision of this Agreement or the Original CES Contract. each of 
this Agreement. the fact of the entry into this Agreement by the Parties, any differences between 
this Agreement and the Original CBS Contract, and the tennination of the Original CBS 
Contract, is hereby designated as Buyer's Confidential Information, and the Supplier shall be 
deemed to be the Receiving Party and the Buyer shall be deemed to be the Disclosing Party in 
respect of such information. The Supplier hereby acknowledges and agrees to such designation 
of any and all such infonnation. For clarity, the Buyer shall not be bound by any duty of 
confidentiality or non..cJisclosure to the Supplier in respect of such information, other than that 
which would have applied in dle absence of this Section 8.6. 

9.1 Term 

AR11CLE9 
TERM 

(a) This Agreement shall become effective upon the date hereof. 

{b) The "Term" means that period of time commencing at the beginning of the hour 
ending 01 :00 hours (ES'l) on the Commercial Operation Date (the "Term 
Commencement Datet') and ending at 24:00 hours (ES'O on the day before the 
twentieth (2()'b} anniversary date thereafter, subject to earlier termination in 
accordance with the provisions hereo£ Neither Party shall have any right to 
extend or renew the Tenn except as agreed in writing by the Parties. 

ARTICLE tO 
TERMINATION AND DEFAULT 

10.1 Events of Default by the SappUer 

Each of the following will constitute an Event of Default by the Supplier (each, a "SuppJler 
Event of Default"): 

(a) The Supplier or the Guarantor fails to make any payment when duet or, subject to 
Section lO.l(r), deliver and/or maintain the Completion and Performance Security 
as required under this Agreement, if such failure is not remedied within five (S) 
Business Days after written notice of such faUure from the Buyer. 

(b) The Supplier fails to perfonn any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Supplier Event of Default) 
if such failure is not remedied within fifteen ( 1 5) Business Days after written 
notice of such failure from the Buyert provided that such cure period shall be 
extended by a further fifteen (1 5) Business Days if the Supplier is diligently 
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remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Supplier fails or ceases to hold a valid licence, permit, certificate, 
registration, authorization, consent or approval issued by a Governmental 
Authority where such failure or cessation results in, or could be reasonably 
expected to result in, a Material Adverse Effect on the Supplier and is not 
remedied within thirty (30) Business Days after receipt by the Supplier of written 
notice of such failure or cessation from the Buyer, provided that such cure period 
shall be extended by a further thirty (30) Business Days if the Supplier is 
diligently remedying such failure or cessation and such failure or cessation is 
capable of being corrected during ~uch extended cure period. 

(d) Any representation made by the Supplier in this Agreement is not true or correct 
in any material respect when made andjs not made true or correct in all material 
respects within thirty (30) Business Days after receipt by the Supplier of written 
notice of such fact from the Buyer, provided that such cure period (i) shall be 
extended for a further period of thirty (30) Business Days and (ii) may be 
extended by such further period of time as the Buyer in its sole and absolute 
discretion determines is reasonable, if, in each case, the Supplier is diligently 
correcting such breach and such breach is capable of being corrected during such 
extended cure period. For certainty, notwithstanding the receipt by the Buyer of a 
qualified representation by the Supplier with respect to any statement referred to 
in Sections 7.l(a) to 7.l(h), inclusive, the Buyer may, in its sole and absolute 
discretion, require the Supplier, within the time limits set out in this Section 
IO.l(d), to cure or remove any such qualification to such statement 

(e) An. effective resolution is passed or documents are filed in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering, the dissolution, termination of existence, liquidation or 
winding up of the Supplier, unless such filed documents are immediately revoked 
or otherwise rendered inapplicable, or unless, in the case of the Supplier, there bas 
been a pennitted and valid assignment of this Agreement by the Supplier under 
this Agreement to a Person which is not dissolving, terminating its existence, 
liquidating or winding up and such Person has assumed all of the Supplier's 
obligations under this Agreement. 

(f) The Supplier amalgamates with, or merges with or into, or transfers the Facility or 
all or substantially all of its assets to, another Person unless, at the time of such 
amalgamation, merger or transfer, there has been a permitted and valid 
assignment hereof by the Supplier under this Agreement to the resulting, 
surviving or transferee Person and such Person has assumed all of the Supplier's 
obligations under this Agreement 

(g) A receiver, manager, receiver-manager, liquidator, monitor or trustee in 
bankruptcy of the Supplier or of any of the Supplier's property is appointed by a 
Governmental Authority or pursuant to the terms of a debenture or a similar 
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instrument, and such receiver, manager, receiver-manager, liquidator, monitor or 
trustee in bankruptcy is not discharged or such appointment is not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of a Governmental Authority, the Supplier is adjudicated bankrupt or 
insolvent or any substantial part of the Supplier's property is sequestered, and 
such decree, judgment or order continues undischarged and unstayed for a period 
of thirty (30) days after tho entry thereof. A petition, proceeding or filing is made 
against the Supplier seeking to have the Supplier declared bankrupt or insolvent, 
or seeking adjustment or composition of any of its debts pursuant to the 
provisions of any Insolvency Legislation, and such petition, proceeding or filing 
is not dismissed or withdrawn within thirty (30) days. 

(b) The Supplier makes an assignment for the benefit of its creditors generally under 
any Insolvency Legislation, or consents to the appointment of a receiver, 
manager, receiver-manager, monitor, trustee in bankruptcy. or liquidator for all or 
part of its property or files a petition or proposal to declare bankruptcy or to 
reorganize pursuant to the provisions of any Insolvency Legislation. 

(i) The Supplier bas defaulted under one or more obligations for indebtedness to 
other Persons, resulting in obligations for indebtedness in an aggregate amount of 
more than the greatest of: (1) five percent (So/e) of its Tangible Net Worth, (2) 
$50,000/MW multiplied by the Annual Average Contract Capacity, and (3) 
$2,000,000, becoming immediately due and payable, unless: (A) such default is 
remedied within fifteen (IS) Business Days after written notice of such failure 
from the Buyer, provided that such cure period shall be extended by a further 
fifteen (15) Business Days if the Supplier is diligently remedying such default and 
such default is capable of being cured during such extended cure period; or (B) 
the Supplier has satisfied the Buyer that such default does not have a Material 
Adverse Effect on the Supplier's ability to perfonn its obligations under this 
Agreement. 

0) The Supplier has made a Contract Facility Amendment that has not first been 
consented to by the Buyer and that has not been removed within ten (10) Business 
Days after such Contract Facility Amendment occurred. 

(k) The Commercial Operation Date has not occurred on or before the date which is 
one (1) year after the Milestone Date for Commercial Operation, unless the 
Supplier has, on or prior to such one year date, paid all liquidated damages 
accruing to such one year date pursuant to Section 2.5 and the full amount of the 
required Completion and Performance Security is being held by the Buyer in 
accordance with Section 6.1. 

(1) The Commercial Operation Date has not occurred on or before the date which is 
eighteen ( 18) months after the Milestone Date for Commercial Operation. 

(m) Either of the defaults described in Sections 15.6(d) and 15.6(f)(i) has occurred. 
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(n) The Availability is less than: (i) seventy percent (700/o) during the second Contract 
Year, (ii) seventy-five percent (75%) dwing the third Contract Year, or (iii) eighty 
percent (80%) during the fourth and each succeeding Contract Y car. 

(o) The Supplier undergoes a change in Control without first obtaining the written 
approval of the Buyer if required pursuant to Sections 16.6 or 16.7. 

(p) The Supplier assigns this Agreement without first obtaining the consent of the 
Buyer, if required pursuant to this Agreement. 

(q) The Supplier has not disclosed each actual or potential Conflict oflnterest (as that 
term is defined in the 2,500 MW RFP) and, if any such actual or potential 
Conflict of Interest is capable of being remedied, it has not been remedied within 
fiftee~ (1 S) Business Days after written notice of such nondisclosure from the 
Buyer. 

(r) The Supplier has failed to provide Completion and Perfonnance Security in the 
amounts and by the dates required in Article 6. 

lO.l Remedies of the Buyer 

(a) If any Supplier Event of Default (other than a Supplier Event of Default referred 
to in Sections IO.l(e), lO.l(g), and lO.l(h)) occurs and is continuing, upon written 
notice to the Supplier, the Buyer may, subject to Article 12, terminate this 
Agreement. 

(b) If a Supplier Event of Default referred to in Sections lO.l(b), lO.l(m), or lO.l(n) 
occurs and is continuing, in addition to the remedies set out in Section 10.2(a), at 
the discretion of the Buyer, either: 

(i) the Supplier will forfeit an amount equivalent to the Assumed Deemed 
Dispatch Payment that would be payable to the Supplier, if any, for the 
Settlement Month in which such Supplier Event of Default .occurs, as 
liquidated damages and not as a penalty; or 

(ii) the Buyer may levy a performance assessment set-off, as liquidated 
damages and not as a penalty, equal to three (3) times the average 
Assumed Deemed Dispatch Payment that would be payable to the 
Supplier, if any, for the most recent twelve (12) Settlement Months (or the 
number of Settlement Months that have elapsed from the Term 
Commencement Date if less than twelve (12) Settlement Months have 
elapsed), in the event that three (3) or more Supplier Events of Default 
referred to in Sections lO.l(b), lO.l(m), or lO.l(n) have occurred within a 
Contract Year, regardless of whether such Supplier Events of Default have 
been subsequently cured, 

. . 
and which may be satisfied by the Buyer setting off any payments due to the 
Supplier against any amounts payable by the Supplier to the Buyer including, at 
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the Buyer's option, the amount of any Completion and Perfotmance Security 
provided to the Buyer pursuant to Article 6, and by drawing on the Completion 
and Perfonnance Security, or any part thereof, and if the remedy in 
Section 1 0.2(a) has not been exercised, requiring the Supplier to replace such 
drawn security with new security. 

If a Supplier Event of Default occurs and is continuing, the Buyer may, in 
addition to the remedies set out in Section I 0.2(a): 

(i) set off any payments due to the Supplier against any amounts payable by 
the Supplier to the Buyer including, at the Buyer's option, the amount of 
any Completion and Perfonnance Security provided to the Buyer pursuant 
to Article 6; and 

(ii) draw on the Completion and Performance Security, or any part thereof 
and, if the remedy in Section 10_.2(a) has not been exercised, require the 
Supplier to replace such drawn security with new security. 

Notwithstanding Sections 10.2(a), 10.2(b), and 10.2(c), upon ~e occurrence of' a 
Supplier Event of Default referred to in Sections lO.l(e), lO.l(g) or lO.l(h), this 
Agreement shall automatically terminate without notice, act or formality, 
effective immediately before the occurrence of such Supplier Event of Default~ in 
which case, for certainty, the Secured Lender shall have the rights available to it 
under Section 12.2(g). 

If the Buyer terminates this Agreement pursuant to Section 10.2(a) or this 
Agreement is tenninated pursuant to Section 10.2(d), the Buyer shall have the 
following option, exercisable in the sole and absolute discretion of the Buyer: 

{i) if the Termination Date precedes the Commercial Operation Date, the 
Supplier shall pay, as -liquidated damages and not as a penalty, an amount 
equivalent to (I) the amount of all Completion and Perfonnance Security 
provided by or on behalf of the Supplier, plus (2) the amount of any 
po@on of the Completion and Performance Security that the Supplier was 
required under Section 6.1 to provide to the Buyer as of the Termination 
Date (with the total amount of such liquidated damages being referred to 
as the "Sum"). The Buyer shall be entitled to retain ·all Completion and 
Performance Security provided by or on behalf of the Supplier and apply it 
towards the Supplier's obligation to pay the Sum. With respect to any 
unpaid portion of the Sum, the Buyer may exercise all remedies available 
to the Buyer including pursuing a claim for damages, as contemplated in 
Section IO.S~ or 

(ii) if the Termination Date is on or after the Commercial Operation Date, the 
Buyer shall be entitled to retain all Completion and Performance Security 
provided by or on behalf of the Supplier and exercise all other remedies 
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available to the Buyer including pursuing a claim for damages, as 
contemplated in Section 1 0.5. 

(0 Tennination shall not relieve the Supplier or the Buyer of their respective 
responsibilities relating to the availability of the Contract Capaeity and delivery of 
the Electricity and Related Products from the Contract Facility, or amounts 
payable under this Agreement. up to and including the Termination Date. The 
Buyer shall be responsible only for the payment of amounts accruing under this 
Agreement up to and including the Termination Date. In addition to its other 
rights of set off available to it pursuant to this Agreement and at law, the Buyer 
may hold back payment or set off its obligation to make such payment against any 
payments owed to it if the Supplier fails to comply with its obligations on 
termination. 

10.3 Events of Default by the Buyer 

Each of the following will constitute an Event of Default by the Buyer (each, a "Buyer Event of 
Default"): 

(a) The Buyer fails to make any payment under this Agreement when due, if such 
failure is not remedied within five (5) Business Days after written notice of such 
failure from the Supplier. 

(b) The Buyer fails to perfonn any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Buyer Event of Default), 
if such failure is not remedied within fifteen (1 S) Business Days after written 
notice of such failure from the Supplier, pf9vided that such cure period shall be 
extended by a further fifteen (15) Business Days if the Buyer is diligently 
remedying such failure and such failure is capable of being cured during such 
extended cure period. 

(c) The Buyer fails or ceases to hold a valid licence, permit. certificate, registration, 
authorization, consent or approval issued by a Governmental Authority where 
such failure or cessation results in, or could be reasonably expected to result in, a 
Material Adverse Effect on the Buyer and is not remedied within thirty (30) 
Business Days after receipt by the Buyer of written notice of such failure or 
cessation from the Supplier, provided that such cure period shall be extended by a 
further thirty (30) Business Days if the Buyer is diligently remedying such failure 
or cessation and such failure or cessation is capable of being corrected during 
such extended cure period. 

(d) Any representation made by the Buyer in this Agreement is not materially true or 
correct in any material respect when made and is not made materially true or 
correct within thirty (30) Business Days after receipt by the Buyer of written 
notice of such fact from the Supplier, provided that such cure period shall be 
extended by a further thirty (30) Business Days if the Buyer is diligently 
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correcting such breach and such breach is capable of being corrected during such 
extended cure period. 

(e) An effective resolution is passed or documents are tiled in an office of public 
record in respect of, or a judgment or order is issued by a court of competent 
jurisdiction ordering the dissolution, termination of existence, Uquidation or 
winding up of the Buyer unless such filed documents are immediately revoked or 
otherwise rendered inapplicable, or unless there has been a permitted and valid 
assignment of this Agreement by the Buyer under this Agreement to a Person 
which is not dissolving, terminating its existence, liquidating or winding up and 
such Person has assmned all of the Buyer's obligations under this Agreement. 

(t) A receiver, manager, receiver-manager~ liquidator, monitor or trustee in 
banlauptcy of the Buyer or of any of the Buyer's property is appointed by a 
Governmental Authority or pursuant to the terms of a debenture or a similar 
instrwnent, and such receiver, manager, receiver-manager, liquidator, monitor or 
trustee in bankruptcy is not discharged or such appointment is not revoked or 
withdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of Governmental Authority, the Buyer is adjudicated bankrupt or insolvent 
or any substantial part of the Buyer's property is sequestered, and such decree, 
judgment or order continues undischarged and unstayed for a period of thirty (30) 
days after the entry thereof. A petition, proceeding or filing is made against the 
Buyer seeking to have it declared bankrupt or insolv~t, or seeking adjustment or 
composition of any of its debts pursuant to the provisions of any Insolvency 
Legislation, and such petition, proceeding or filing is not dismissed or withdrawn 
within thirty (30) days. 

(g) The Buyer makes an assignment for the benefit of its creditors generally under 
any Insolvency Legislation, or consents to the appointment of a receiver, 
manager, receiver-manager, monitor, trustee in bankruptcy or liquidator, of it or 
of all or part of its property or flies a petition or proposal to declare bankruptcy or 
to reorganize pursuant to the provision of any Insolvency Legislation. 

(h) The Buyer assigns this Agreement (other than an assignment made pursuant to 
Sections 16.S(d) or 16.S(e)) without first obtaining the consent of the Supplier, if 
required pursuant to this Agreemenl 

10.4 Termination by tbe SuppUer 

(a) If any Buyer Event of Default occurs and is continuing, then upon written notice 
to the Buyer, the Supplier may: (i) in accordance with Sections 16.5(dXiii) and 
16.5(e)(iii}, terminate this Agreement, and (ii) set off any payments due to the 
Buyer against any amounts payable by the Buyer to the Supplier. 

(b) Notwithstanding the foregoing, if applicable, the Buyer shall be responsible for 
payment of amounts accruing under this Agreement only up to and including the 
Tenninatioo Date. The Supplier may hold back payment or set off against any 
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payments owed by it if the Buyer falls to comply \;Vith its obligations on 
termination. 

10.5 Remedies for Terminatlou Non-Exclusive 

The tennination of this Agreement by either Party and the payment of all amounts then due and 
owing to the other Party as expressly provided in this Agreement shall not limit, waive or 
extinguish in any way the recourse of either Party to any remedies available to it in relation to 
such termination at Jaw, in equity or otherwise, nor shall such tennination affect any rights that 
the Indemnitees may have pursuant to any indemnity given under this Agreement. 
Notwithstanding the foregoing, if the Buyer has exercised the option set out in Section 1 0.2( e )(i), 
then the Buyer's remedies against the Supplier in respect of the termination of this Agreement 
shall be limited to any unpaid portion of the Sum set out in Section 10.2(eXi). 

ARTICLEU 
FORCE MAJEURE 

11.1 Effect of luvoldng Foree Majeure 

(a) If, by reason of Force Majeure: 

(i) the Supplier is unable to make available all or any part of the Contract 
Capacity or is unable to deliver Electricity from the Contract Facility; or 

(ii) either Party is unable, wholly or partially, to perform or comply with its 
other obligations (other than payment obligations) hereunder, including 
the Supplier being unable to achieve a Milestone Event by the relevant 
Milestone Date; 

then the Party so affected by Force Majeure shall be excused and relieved from 
performing or complying with such obligations (other than payntenfobligations) 
and shall not be liable for any liabilities, damages, losses, payments, costs, 
expenses (or Indernnifiable Losses, in the case of the Supplier affected by Force 
Majeure) to, or incurred by, the other Party in respect of or relating to such Force 
Majeure and such Party's failure to so pctform or comply during the continuance 
and to the extent of the inability so caused from and after the invocation of Force 
Majeure. Notwithstandins the foregoing. during such time as the Supplier is so 
unable to perform or comply with its obligations as a result of a Force Majeure, to 
the· extent that the Supplier is able to deliver a portion of the Contract Capacity 
and Electricity from the Contract Facility despite an event of Force Majeure, then 
the calculation of payment will be made with respect to such Portion of the 
Contract Capacity and Electricity delivered in accordance with Exhibit J. 

(b) A Party shall be deemed to have invoked Force Majeure with effect from the 
commencement of the event or circumstances constituting Force Majeure when 
that Party gives to the other Party prompt notice, written or oral (but if oral, 
promptly confirmed in writing) of the effect of the Force Majeure and reasonably 
full particulars of the cause thereof, in substantially the fonn set forth as Exhibit I, 



~ 69· 

provided that such notice shall be given within ten (10) Business Days of the 
commencement of the event or circwnstances constituting Force Majeure. If the 
effect of the Force Majeure and full particulars of the cause thereof cannot be 
reasonably detennined within such ten (1 0) Business Day period, the Party 
invoking Force Majeure shall be allowed a further ten ( 1 0) Business Days (or 
such longer period as the Parties may agree in writing) to provide such full 
particulars, in substantially the form set forth as Exhibit I, to the other Party. For 
greater certainty, the reporting or discussion of a Force Majeure event provided in 
a periodic report from the Supplier to the Buyer pursuant to Section 2.7 shall not 
constitute sufficient notice of the occurrence of a Force Majeure event 

(c) The Party invoking Force Majeure shall use Commercially Reasonable Efforts to 
remedy the situation and remove, so far as possible and with reasonable dispatch, 
the Force Mlljeure, but settlement of strikes, lockouts and other labour 
disturbances shall be wholly within the discretion of the Party invo.Ived. 

(d) The Party invoking Force Majeure shall give prompt written notice of the 
termination of the event of Force Majeure, provided that such notice shall be 
given within ten (1 0) Business Days of the termination of the event or 
circumstances constituting Force MaJeure. 

(e) Nothing in this Section 11.1 shall relieve a Party of its obligations to make 
payments of any amounts that were due and owing before the occurrence of the 
Force Majeure or that otherwise may become due and payable dwing any period 
ofForce Majeure. 

(f) If an event of Force Majeure causes the Supplier to not achieve a Milestone Event 
by the relevant Milestone Date, then such Milestone Date shall be extended for 
such reasonable period of delay directly resulting from such Force Majeure event 
After the Term Commencement Date, an event of Force Majeure shall not extend 
the Tenn. 

(g) If an event of Force Majeure described in Section 11.3(h) has delayed the 
Commercial Operation Date by more than 365 days after the original Milestone 
Date (prior to any extension pursuant to Section ll.l(f)) set out for attaining 
Commercial Operation of the Facility, then notwithstanding anything in this 
Agreement to the contrary, while the delay that is a result of the event of Force 
Majeure is continuing, the Supplier at its sole option may terminate this 
Agreement upon notice to the Buyer and without any costs or payments of any 
kind to either Party, and all security shall be returned forthwith. 

(h) If, by reason of Force Majeure, the Commercial Operation Date is delayed by 
more than twenty-four (24) months after the original Milestone Date for 
Commercial Operation, prior to any extension pursuant to Section ll.I(t), then 
notwithstanding anything in this Agreement to the contrary, either Party may 
terminate this Agreement upon notice to the other Party and without any costs or 
payments of any kind to either Party, and all security shall be returned forthwith. 
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(i) If, by reason of Force Majeure, the Supplier is unable to perform or comply with 
its obligations (other than payment obligations) hereunder for more than an 
aggregate of thirty-six (36) months in any sixty (60) month period during the 
Term, then either Party may terminate this Agreement upon notice to the other 
Party without any costs or payments of any kind to either Party, except for any 
amounts that were due or payable by a PBrty hereunder up to the date of 
termination, and all security shall be returned forthwith. 

11.2 ExclusloD5 

A Party shall not be entitled to invoke Force Majeure under this Article 11, nor shall it be 
relieved of its obligations hereunder in any of the following circumstances: 

(a) if and to the extent the Party seeking to invoke Force Majeure bas caused the 
applicable event of Force Majeure by its fault or negligence, including the 
Supplier's failure to procure or maintain any fuel supply to be utilized by the 
Contract Facility; 

(b) if and to the extent the Party seeking to invoke Force Majeure has failed to use 
Commercially Reasonable Efforts to prevent or remedy the event of Force 
Majeure and remove, so far as possible and within a reasonable time period, the 
Force Majeure (except in the case of strikes, lockouts and other labour 
disturbances, the settlement of which shall be wholly within the discretion of the 
Party involved); 

(c) if and to the extent that the Party seeking to invoke Force Majeure because of 
arrest or restraint by a Governmental Authority, such arrest or restraint was the 
result of a breach by such Party of Laws and Regulations; 

(d) if the Force Majeure was caused by a lack of funds or other financial cause; 

(e) if the IESO amends the schedule of Planned Outages for the Contract Facility as 
set out in the Annual Operating Plan; or 

(f) if the Party invoicing Force Majeure fails to comply with the notice provisions in 
Sections ll.l(b) or ll.l(d). 

11.3 Definition of Force Majeure 

For the purposes of this Agreement, the term "Force Majeure" means any act, event, cause or 
condition that prevents a Party from performing its obligations (other than payment obligations) 
hereunder, and that is beyond the affected Puty's reasonable control, and shall include: 

(a) acts of God, including extreme wind, ice, lightning or other storms, earthquakes, 
tornadoes, hurricanes, cyclones, landslides, drought, floods and washouts; 

(b) fires or explosions; 
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(c) local, regional or national states of emergency; 

(d) strikes and other labour disputes (other than legal strikes or labour disputes by 
employees of such Party or a third party (other than any Key Equipment Supplier) 
invoking Force Majeure, unless such strikes or labour disputes are the_ result or 
part of a general industry strike or labour dispute); for greater certainty, Force 
Majeure shall include strikes or other labour disputes by employees of any Key 
Equipment Supplier; 

(e) delays or disruptions in fuel supply resulting from a Force Majeure event 
(whether such event is in respect of a Party or a third party); 

(t) civil disobedience or disturbances, war (whether declared or not), acts of 
sabotage, blockades, insurrections, terrorism, revolution, riots or epidemics; 

(g) an order, judgment, legislation, ruling or direction by Governmental Authorities 
restraining a Party, provided that the affected Party has not applied for or assisted 
in the application for and has used Commercially Reasonable Efforts to oppose 
said order, judgment, legislation, ruling or direction; and 

(h) any inability to obtain, or to secure the renewal or amendment of, any permit, 
certificate, impact assessment, licence or approval of any Governmental 
Authority, Transmitter required to perform or comply with any obligation under 
this Agreement, unless the revocation or modification of any such necessary 
pennit, certificate, impact assessment, licence or approval was caused by the 
violation of the terms thereof or consented lo by the Party invoking F orcc 
Majeure; 

(i} any delay in achieving Commercial Operation on or ~fore the corresponding 
Milestone Date set forth in Exhibit F, as a result of an amendment by the IESO to 
the outage schedule: (I) relating to the connection of the Contract Facility to the 
IESO-Controlled Grid, and/or (2) relating to the completion of any System 
Upgrades. 

(j) any unanticipated maintenance or outage affecting the Contract Facility: 

(i) which is not identified in the Supplier's then current schedule of Planned 
Outages submitted to the IESO, or the Buyer, as the case may be~ in 
advance of the occurrence of an event of Force Majeure referred to in this 
Section 1 1.3, and 

(ii) which results directly from, or is scheduled or planned directly as a 
consequence of, an event of Force Majeure referred to in this Section 11.3, 
or which results from a failure of equipment that prevents the Contract 
Facility from producing Electricity, provided that: 

(A) notice of the unanticipated maintenance or outage is provided to 
the Buyer by the Supplier concurrently, or as soon as reasonably 
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possible thereafter, with the notice in respect thereof provided to 
the IESO but, in any event, within ten (10) Business Days thereof; 

(B) the Supplier provides notice to the Buyer immediately, or as soon 
as reasonably possible thereafter, upon receipt from the IESO of 
advance acceptance or other proposed scheduling or approval of 
such maintenance or outage, if such approval is required to be 
obtained from the lESO; 

(C) the Supplier provides timely updates to the Buyer of the 
commencement date of the maintenance or outage and, where 
possible, provides seven (7) days advance notice of such date; 

(D) the unanticipated maintenance or outage is commenced within one 
hundred twenty (120) days of the commencement of the 
occurrence of the relevant event of Force Majeure; and 

(B) the Supplier schedules the unanticipated maintenance or outage in 
ac~rdance with Oood Engineering and Operating Practices. 

For greater certainty, nothing in Section 11.30) shall be construed as limiting the duration of an 
event of Force Majeure. Each Party shall resume its obligations as soon as the event of Force 
Majeure has been overcome. 

12.1 Lender Security 

ARTICLE 12 
LENDER'S RIGHTS 

Notwithstanding Section 16.5, the Supplier, from time to time on or after the date of this 
Agreement shall have the right, at its cost, to enter into a Secured Lender's Security Agreement. 
For the avoidance of doubt, in the case of a deed of trust or similar instrument securing bonds or 
debentures where the trustee holds security on behalf of, or for the benefit of, other lenders, only 
the trustee shall be entitled to exerc~e the rights end remedies Wlder the Secured Lender's 
Security Agreement as the Secured Lender on behalf of the lenders. A Secured Lender's 
Security Agreement shall be upon and subject to the following conditions: 

(a) A Secured Lender's Security Agreement may be made for any amounts end upon 
any terms (including terms of the loans, interest rates, payment tenns and 
prepayment privileges or restrictions) as desired by the Supplier, except as 
otherwise provided in this Agreement. 

(b) A Secured Lender's Security Agreement may not secure any indebtedness, 
liability or obligation of the Supplier that is not related to the Contract Facility or 
cover any real or personal property of the Supplier not related to the Contract 
Facility. For greeter certainty, a Secured Lender's Security Agreemeut may cover 
shares· or partnership interests in the capital of the Supplier. 
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(c) No Secured Lender's Security Agreement shall affect or encumber in any manner 
the Buyer's title to any government-owned premises. The Buyer shalJ have no 
liability whatsoever for payment of the principal sum secured by any Secured 
Lender's Security Agreement, or any interest accrued thereon or any other sum 
secured thereby or accruing thereunder; and the Secured Lender shaU not be 
entitled to seek any damages against the Buyer for any or all of the same. 

(d) No Secured Lender's Security Agreement shall be binding upon the Buyer in the 
enforcement of the Buyer's rights and remedies provided in this Agreement or. by 
Laws and Regulations; unless and until a copy of the original thereof and the 
registration details, if applicable, together with written notice of the address of the 
Secured Lender to which notices may be sent have been delivered to the Buyer by 
the Supplier or the Secured Lender; and in the event of an assignment of such 
Secured Lender's Security Agreement. such assignment shall not be binding upon 
the Buyer unless and until a copy thereof and the registration details, if applicable, 
together with written notice of the address of the assignee thereofto which notices 
may be sent, have been delivered to the Buyer by the Supplier or the Secured 
Lender. 

(e) If the Supplier is in defauJt under or pursuant to the Secured Lender)s Security 
Agreement and the Secured Lender intends to exercise any rights afforded to the 
Secured Lender under this Agreement, then the Seemed Lender shall give notice 
of such default to the Buyer at least five (S) Business Days prior to exercising any 
such rights. 

(f) Any Secured Lender's Security Agreement pennitted hereunder may secure two 
(2) or more separate debts, liabilities or obligations in favour of two (2) or more 
separate Secured Lenders, provided that such Secured Lender•s Security 
Agreement complies with the provisions of this Article 12. 

(g) Any number of permitted Secured Lender's Security Agreements may be 
outstanding at any one time, provided that each such Secured Lender's Security 
Agreement complies with the provisions of this Article 12. 

(h) All rights acquired by a Secured Lender under any Secured Lender's Security 
Agreement shall be subject to all of the provisions of this Agreement, including 
the restrictions on assignment contained herein. While any Secured Lender's 
Security Agreement is outstanding, the Buyer and the Supplier shall not amend or 
supplement this Agreement (including agreeing to a tolling arrangement 
contemplated in Section 3.4 of this Apcmcnt) or agree to a termination of this 
Agreement without the consent of the Secured Lender, which consent shall not be 
unreasonably withheld, conditioned, or delayed. A Secured Lender must respond 
within a reasonable period of time to any request to amend or supplement this 
Agreement. 

(i) Despite any enforcement of any Secured Lender's Security Agreement, the 
Supplier shall remain liable to the Buyer for the payment of all sums owing to the 



Buyer under this Agreement and for the performance of all of the Supplier's 
obligations under this Agreement. 

12.2 Rights and ObUgations of Se.:ured Lenders 

While any Secured Lender's Security Agreement remains outstanding, and if the Buyer has 
received the notice referred to in Section 12.1 (d) or the contents thereof are embodied in the 
agreement entered into by the Buyer in accordance with Section 12.3, the following provisions 
shall apply: 

' (a) No Supplier Event of Default (other than those set out in Section J0.2(d)) shall be 
grounds for the termination by the Buyer of this Agreement until: 

(i) any notice required to be given under Section 10.1 and 10.2(a) bas been 
given to the Supplier and to the Secured Lender; and 

(ii) the cure period set out in Section 12.2(b) has expired without a cure 
having been completed and without the Secured Lender having taken the 
actions therein contemplated. 

(b) In the event the Buyer has given any notice required to be given under Section 
10.1, the Secured Lender shall, within the applicable cure period (including any 
extensions). if any, have the right (but not the obligation) to cure such default, and 
the Buyer shall accept such perfonnance by such Secured Lender as if the same 
had been performed by the Supplier. 

(c) Any payment to be made or action to be taken by a Secured Lender hereunder as a 
prerequisite to keeping this Agreement in effect shall be deemed properly to have 
been made or taken by the Secured Lender if such payment is made or action is 
taken by a nominee or agent of the Secured Lender or a receiver or receiver and 
manager appointed by or on the application of the Secured Lender. 

(d) A Secured Lender shall be entitled to the Supplier's rights and benefits contained 
in this Agreement and shall become liable for the Supplier's obligations solely as 
provided in Section 12.2. A Secured Lender may, subject to the provisions of this 
Agreement, enforce any Secured Lender's Security Agreement and acquire the 
Supplier's Interest in any lawfUl way and, without limitation, a Secured Lender or 
its nominee or agent or a receiver or receiver and manager appointed by or on the 
application of the Secured Lender, may take possession of and manage the 
Contract Facility and, upon foreclosure, or without foreclosure upon exercise of 
any contractual or statutory power of sale under such Secured Lender' s Security 
Agreement, may sell or assign the Supplier's Interest with the consent of the 
Buyer as required under Section 1 2.2(£). 

(e) Until a Secured Lender (i) forecloses or bas otherwise taken ownership of the 
Supplier's Interest or (ii) has taken possession or control of the Supplier's 
Interest, whether directly or by an agent as a mortgagee in possession, or a 
receiver or receiver and manager has taken possession or control of the Supplier's 
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Interest by reference to the Secured Lender's Security Agreement, the Secured 
Lender shall not be liable for any of the Supplier's obligations or be entitled to 
any of the Supplier's rights and benefits contained in this Agreement, except by 
way of security. If the Secured Lender itself or by a nominee or agent, or a 
receiver or a receiver and manager appointed by or on the application of the 
Secured Lender, is the owner or is in control or possession of the Supplier's 
Interest, then the entity that is the owner or is in control or possession of the 
Supplier's Interest shall be bound by all of the Supplier's obligations. Once the 
Secured Lender or such other Person &oes out of possession or control of the 
Supplier's Interest or transfers the Supplier's Interest in accordance with this 
Agreement to another Person who is at Ann's Length with the Secured Lender, 
the Secured Lender shall cease to be liable for any of the Supplier's obligations 
and shall cease to be entitled to any of the Supplier's rights and benefits contained 
in this Agreement, except, if the Secured Lender's Security Agreement remains 
outstanding, by way of security. 

Despite anything else contained in this Agreement, any Person to whom the 
·.Supplier's Interest is transferred shall take the Supplier's Interest subject to the 

Supplier's obligations. No transfer shall be effective unless the Buyer: 

(i) acting reasonably, if such transferee is at Arm's Length with the Secured 
Lender; or 

(ii) acting in its sole and subjective discretion, if such transferee is not at 
Arm's Length with the Secured Lender, 

has approved of the transferee and the transferee has entered into an agreement 
with the Buyer in form and substance satisfactory to the Buyer, acting reasonably, 
wherein the transferee agrees to assume and to perform the o~ligations of the 
Supplier in respect of the Supplier's Interest, whether arising before or after the 
transfer, and including the posting of the Completion and Performance Security 
required under Article 6. 

(g) In the event of the termination of this Agreement prior to the end of the Tenn due 
to a Supplier Event of Default, the Buyer shall, within ten (10) days after the date 
of such tennination, deliver to each Secured Lender which is at Arm's Length 
with the Supplier a statement of all sums then known to the Buyer that would. at 
that time be due under this Agreement but for the tennination and a notice to each 
such Secured Lender stating that the Buyer is willing to enter into a New 
Agreement (the "Buyer Statement''). Subject to the provisions of this Article 12, 
each such Secured Lender or its transferee approved by the Buyer pursuant to 
Section 12.2(f) hereof shall thereupon have the option to obtain from the Buyer a 
New Agreement in accordance with the following terms: 

(i) Upon receipt of the written request of the Secured Lender withln thirty 
(30) days after the date on which it received the Buyer Statement, the 
Buyer shall enter into a New Agreement 
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(ii) Such New Agreement shall be effective as of the Termination Date and 
shall be for the remainder of the Term at the time this Agreement was 
terminated and otherwise upon the terms contained in this Agreement. 
The Buyer's obligation to enter into a New Agreement is conditional upon 
the Secured Lender (A) paying all swns that would, at the time of the 
execution and delivery thereof, be due under this Agreement but for such 
tennination, (B) otherwise fully curing any defaults under this Agreement 
existing immediately prior to termination of this Agreement that are 
capable of being cured, and (C) paying all reasonable costs and expenses, 
including legal fees, so as to provide a full indemnity (and not only. 
substantial indemnity), incurred by the Buyer in connection with such 
default and tennination, and the preparation, execution and delivery of 
such New Agreement and related agreements and documents, provided, 
however, that with respect to any default that could not be cured by such 
Secured Lender until it obtains possession, such Secured Lender or its 
transferee approved by tho Buyer pursuant to Section 12.2(f) hereof, as the 
esse may be, shall have the applicable cure period commencing on the 
date that it obtains possession to cure such default. 

When the Secured Lender bas appointed an agent, a receiver or a receiver and 
manager or has obtained a court-appointed receiver or r~iver and manager for 
the purpose of enforcing the Secured Lender's security, that Person may exercise 
any of the Secured Lender's rights under this Section 12.2(g). 

(h) Despite anything to the contrary contained in this Agreement, the provisions of 
this Article 12 shall enure only to the benefit of the holders of a Secured Lender's 
Security Agreement. If the holders of more thaii one such Secured Lender's 
Security Agreement who are at Arm's Length with the Supplier make written 
requests to the Buyer in accordance with this Section 12.2 to obtain a New 
Agreement, the Buyer shall accept the request of the holder whose Secured 
Lender's Security Agreement bad priority immediately prior to the tennination of 
this Agreement over the Secured Lender's Security Agreements of the other 
Secured Lenders making such requests and thereupon the written request of each 
other Secured Lender shall be deemed to be void. In the event of any dispute or 
disagreement as to the respective priorities of any such SecW'Cd Lender's Security · 
Agreement, the Buyer may rely upon the opinion as to such priorities of any law 
firm qualified to practise law in the Province of Ontario retained by the Buyer in 
its unqualified subjective discretion or may apply to a court of competent 
jurisdiction for a declaration as to such priorities, which opinion or declaration 
shall be conClusively binding upon all parties concerned. 

12.3 Cooperation 

The Buyer and the Supplier shall enter into an agreement with any Secured Lender for the 
purpose of implementing the Secured Lender's Security Agreement protection provisions 
contained in this Agreement The Buyer, acting reasonably, shall consider any request jointly 
made by the Supplier and a Secured Lender or proposed Secured Lender to facilitate a provision 
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of a Secured Lender's Security Agreement or proposed Secured Lender's Secmity Agreement 
that may require an amendment to this Agreement, provided that the rights of the Buyer are not 
adversely affected thereby, the obligations of the Supplier to the Buyer are not altered thereby 
and the consent of any other Secured Lender to such amendment has been obtained by the 
Supplier or the Secured Lender making the request for the amendment. 

ARTICLE 13 
DISCRIMINATORY ACI'ION 

13.1 Discriminatory Action 

A "Discriminatory Action" shall occur if: 

(a) 

(i) the Legislative Assembly of Ontario causes to come into force any statute 
that was introduced as a government bill in the Legislative Assembly of 
Ontario or causes to come into force or makes any order-in-council or 
regulation first having legal effect on or after the date of the submission of 
the Proposal in response to the 2,soo·MW RFP; or . 

(ti) the Legislative Assembly of Ontario directly or indirectly amends this 
Agreement without the agreement of the Supplier; 

(b) the effect of the action referred to in Section 13.1(a): 

(i) is borne principally by the Supplier; or 

(ii) is borne principally by the Supplier and one or more Other Suppliers who 
have a CES Contract or another bilateral arrangement with the Buyer 
similar in nature to this Agreement; and 

(c) such action increases the costs that the Supplier would reasonably be expected to 
incur under this Agreement in the delivery of the Electricity and Related Products 
from the Contract Facility or the availability of the Contract Capacity or adversely 
affects the revenues of the Supplier from the Contract Facility, except where such 
action is in response to any act or omission on the part of the Supplier that is 
contrary to Laws and Regulations (other than an act or omission rendered illegal 
by virtue of such action) or such action is permitted under this Agreement 
Despite the preceding sentence, none of the following shall be a Discriminatory 
Action: 

(i) Laws and Regulations of general application, including an increase of 
Taxes of general application, or any action of the Government of Ontario 
pursuant thereto; 

(ii) any such statute that prior to five (5) Business Days prior to the date of 
submission of the Proposal in response to the 2,500 MW RFP: 
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(A) has been introduced as a biU in the Legislative Assembly of 
Ontario in a similar form as such statute takes when it has legal 
effect, provided that any amendments made to such bill in 
becoming such statute do not have a Material Adverse Effect on 
the Supplier; or 

(B) has been made public in a discussion or consultation paper, press 
release or announcement issued by the Ontario Power Authority, 
the Government of Ontario, and/or the Ministry of Energy that 
appear~d on the website of the Ontario Power Authority, the 
Government of Ontario and/or the Ministry of Energy, provided 
that any amendments made. to such public form, in ~ming such 
statute, do not have a Material Adverse Effect on the Supplier; and 

(ill) any of such regulations that prior to five (5) Business Days prior to the 
date of submission of the Pr~posal in response to the 2,500 MW RFP: 

(A) have been published in the Ontario Gazette but by the tenns of 
such regulations come into force on or after five (5) Business Days 
prior to the date of execution of this Agreement, or 

(B) have been referred to in a press release issued by the Ontario 
Power Authority, the Oovenuneat of Ontario and/or the Ministry 
of Energy that appeared on the website of the Government of 
Ontario or the Ministry of Energy, provided that any amendments 
made to ·such regulations in coming into force do not have a 
Material Adverse Effect on the Supplier. 

13.2 Consequences of Discriminatory Actioa 

If a Discriminatory Action occurs, the Supplier shall have the right to obtain, without 
duplication, compensation (the "DiscrimJDatory Actioa Compensation") from the Buyer for: . 

(a) the amount of the increase in the costs that the Supplier would reasonably be 
expected to incur in the delivery of the Electricity and Related Products from the 
Contract. Facility as a result of the occurrence of such Discriminatory Action, 
commencing on the first day of the first calendar month following the date of the 
Discriminatory Action and ending at the expiry of the Term, but excluding the 
portion of any costs charged by a Person who does not deal at Ann's Length with 
the Supplier that is in excess of the costs that would have been charged had such 
Person been at Arm's Length with the Supplier; and 

(b) the amount by which (i) the net present value of the net revenues from the 
Contract Facility that are forecast to be earned by the Supplier during the period 
of time commencing on the first day of the fliSt calendar month following the date 
of the Discriminatory Action and ending at the expiry of the Term, exceeds (ii) 
the net present value of the net revenues from the Contract Facility that are 
forecast to be eamed by the Supplier during the period of time commencing on 
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the first day of the first calendar month following the date of tbe Diseriminatory 
Action and ending on the expiry of the Term, taking into account the occurrence 
of the Discriminatory Action and any actions that the Supplier should reasonably 
be expected to take to mitigate the effect of the Discriminatory Action, such as by 
mitigating operating expenses and normal capital expenditures of the business of 
the generation and delivery of the Electricity and Related Products by the 
Contract Faeility. 

13.3 Nonce of Discriminatory Action 

(a) In order to exercise its rights in the event of the OCCUITellCe of a Discriminatory 
Action, the Supplier must give a notice (the "Preliminary Notice,) to the Buyer 
within sixty ( 60) days after the date on which the Supplier firSt became aware (or 
should have been aware, using reasonable due diligence) of the Diseriminatory 
Action stating that a Discriminatory Action bas occurred. Within sixty (60) days 
after the date of receipt of the Preliminary Notice, the Supplier must give another 
notice (the "Notice of Discriminatory Action"). A Notice of Discriminatory 
Action must include: · 

(i) a stateme~t of the Discriminatory Action that has occurred; 

(ii) details of the effect of the said occurrence that is home by the Supplier; 

(iii) details of the manner in which the Discriminatory Action increases the 
costs that the Supplier would reasonably be expected . to incur in the 
delivery of the Electricity and Related Products from the Contract Facility 
or making the Contract Capacity available and adversely affects the 
revenues of the Supplier; and 

(iv) the amount claimed as Discriminatory Action Compensation and details of 
the computation thereof. 

The Buyer shall, after receipt of a Notice of Discriminatory Action, be entitle<t by 
notice given within thirty (30) days after the date of receipt of the Notice of 
Discriminatory Action, to require the Supplier to provide such further supporting 
particulars as the Buyer considers necessary, acting reasonably. 

(b) H' the Buyer wishes to dispute the occurrence of a Discriminatory Action, the 
Buyer shall give a notice of dispute (the "Notice of Disputej to the Supplier, 
stating the grounds for such dispute, within thirty (30) days after the date of 
receipt of the Notice of DiscriminatOry Action or within thirty (30) days after the 
date of receipt of the further supporting particulars, as applicable. 

(c) II neither the Notice of Discriminatory Action nor the Notice of Dispute bas been 
withdrawn within thirty (30) days after tbe date of receipt of the Notice of Dispute 
by the Supplier, the dispute ofthe occurrence of a Discriminatory Action shall be 
submitted to mandatory and binding arbitration in accordance with Section 16.2 
without first having to comply with Section 16.1. 
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(d) If the Buyer does not dispute the occurrence of a Discriminatory Action or the 
amount of Discriminatory Action Compensation claimed in the Notice of 
Discriminatory Action, the Buyer sball pay to the Supplier the amount of 
Discriminatory Action Compensation claimed within sixty (60) days after the date 
of receipt of the Notice of Discriminatory Action. If a Notice of Dispute has been 
given, the Buyer shall pay to the Supplier the Discriminatory Action 
Compensation Amount determined in accordance with Section 13.3(e) not later 
than sixty ( 60) days after the later of the date on which the dispute with respect to 
the occurrence of a Discriminatory Action is resolved and the date on which the 
Discriminatory Action Compensation Amount is determined. 

(e) 

(i) If the Buyer wishes to dispute the amount of the Discriminatory Action 
Compensation. the Buyer shall give to the Supplier a notice (the 
"Discriminatory Action Compensation Notice'') setting out an amount 
that the Buyer proposes as the Discriminatory Action Compensation (the 
"Discriminatory Action Compensation Amounf'), if any, together with 
details of the computation. If the Supplier does not give notice (the 
"Supplier Non-acceptance Notice'') to the Buyer stating that it does not 
accept the Discriminatory Action Compensation Amount proposed within 
thirty (30) days after the date of receipt of the Discriminatory Action 
Compensation Notice, the Supplier shall be deemed to have accepted the 
Discriminatory Action Compensation Amount so proposed. If the 
Supplier Non-~ptance Notice is given. the Buyer and the Supplier shall 
attempt to determine the Discriminatory Action Compensation Amount 
through negotiation, and any amount so agreed in writing shall be the 
Discriminatory Action C9mpensation Amount. If the Buyer and the 
Supplier do not agree in writing upon the Discriminatory Action 
Compensation Amount within sixty (60) days after the date of receipt of 
the Supplier Non-acceptance Notice, the Discriminatory Action 
Compensation Amount shall be determined in accordance with the 
procedure set forth in Section 13.3(eXii) and Sections 16.1 and 16.2 shall 
not apply to such determination. 

(ii) If the negotiation described in Section 13.3(e)(i) does not result in an 
agreement in writing on the Discriminatory Action Compensation 
Amount, either the Buyer or the Supplier may, after the later of (A) the 
date on which a dispute with respect to the occurrence of a Discriminatory 
Action is resolved and (B) the date of the expiry of a period of thirty (30) 
days after the date of receipt of the Supplier Non-acceptance Notice, by 
notice to the other require the dispute to be resolved by arbitration as set 
out below. The Buyer and the Supplier shall, within thirty (30) days after 
the date of receipt of such notice of arbitration, jointly appoint a valuator 
to determine the Discriminatory Action Compensation Amount. The 
valuator so appointed shall be a duly qualified business valuator where the 
individual responsible for the valuation bas not less than ten (10) years' 
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experience in the field ofbusiness valuation. If the Buyer and the Supplier 
are unable to agree uix>n a valuator within such period, the Buyer and the 
Supplier shall jointly make application (provided that if a party does not 
participate in such application, the other party may make application 
alone) under the Arbitration Act, 1991 (Ontario) to a judge of the Superior 
Court of Justi<:e to appoint a valuator, and the provisions of the Arbitration 
Act, ·1991 (Ontario) shall govern such appointment The valuator shall 
determine the Discriminatory Action Compensation Amount within sixty 
(60) Business Days after the date of his or her appointment. Pending a 
decision by the valuator, the Buyer and the Supplier shall share equally, 
and be responsible for their respective shares of, all fees and expenses of 
the valuator. The fees and expenses of the valuator shall be paid by the 
non-prevailing party. "Prevailing party, means the Party whose 
deteanination of the Discriminatory Action Compensation Amount is 
most nearly equal to that of the valuator's determination. The Supplier's 
and the Buyer's respective determinations of the Discriminatory Action 
Compensation Amount shall be based upon the Notice of Discriminatory 
Action and the Discriminatory Action Compensation Notice, as 
applicable. 

(iii) In order to facilitate the determination of the Discriminatory Action 
Compensation Amount by the valuator, each of the Buyer and the Supplier 
shall provide to the valuator such ~ormation as may be requested by the 
valuator, acting reasonably, and the Supplier shall permit the valuator and 
the valuator's representatives to have reasonable ac<:CSs during nonnal 
business hours to such information and to take extracts therefrom and to 
make copies thereof. 

(iv) The Discriminatory Action Compensation Amount as detennined by the 
valuator shall be final and conclusive and not subject to any appeal. 

(f) Any amount to be paid under Section 13.3(d) shall bear interest at a variable 
nominal rate per annum equal on each day to the Interest Rate then in effect from 
the date of receipt of the Notice ofDiscriminatory Action to the date of payment. 

(g) Payment of the Discriminatory Action Compensation and interest thereon by the 
Buyer to the Supplier $hall constitute full and final satisfaction of all amounts that 
may be claimed by the Supplier for and in respect of the occurrence of the 
Discriminatory Action and, upon such payment, the Buyer shall be released and 
forever discharged by the Supplier from any and all liability in respect of such 
Discriminatory Action. 

13.4 Right of the Bayer to Remedy or Cause to be Remedied a Discriminatory Action 

If the Buyer wishes to remedy or cause to be remedied the occurrence of a Discriminatory 
Action, the Buyer must give notice to the Supplier within thirty (30) days after the later of the 
date of receipt of the Notice of Discriminatory Action and the date of the receipt by the Buyer of 



the further supporting particulars referred to in Section 13.3(b ). If the Buyer gives such notice, 
the Buyer must remedy or cause to be remedied the Discriminatory Action within one hundred 
and eighty (180) days after the date of receipt of the Notice of Discriminatory Action or, if a 
Notice of Dispute has been given, within one hundred and eighty (180) days after the date ofthe 
fmal award pursuant to Section 16.2 to tbe effect that a Discriminatory Action occurred. If the 
Buyer remedies or caus~ to be remedied the Discriminatory Action in accordance with the 
preceding sentence, the Supplier shall have the right to obtain, without duplication. the amount 
that the Supplier would have the right to claim in respect of that Discriminatory Action pursuant 
to Section 13.2, adjusted to apply only to the period commencing on the fll'St day of the first 
calendar month foUowing the date of the Discriminatory Action and expiring on the day 
preceding the day on which the Discriminatory Action was remedied. 

ARTICLE14 
LIABILITY AND INDEMNIFICATION 

14.1 Exclusion of Consequential Da~ages 

Notwithstanding anything contained herein to the contrary, neither Party will be liable under this 
Agreement or under any cause of action relating to the subject matter of this Agreement for any 
special. indirect, incidental, punitive, exemplary or consequential damages, including loss of 
profits (save and except as provided in Section 13.2), loss of usc of any property or claims of 
customers or contractors of the Parties for any such damages. 

14.2 Liquidated Damages 

Nothing in this Article shall reduce a Party•s claim for liquidated damages pursuant to Sections 
2.3(a)(vi), 2.5, 6.3(c), 10.2(b) and 10.2(e). The Supplier acknowledges and agrees with the 
Buyer that the actual damages incurred by the Buyer and Electricity consumers as a result of a 
failure by the Supplier to meet its obligations under this Agreement are impossible to definitively 
quantify and the Supplier further agrees that the payment of the liquidated damages set forth in 
this Agreement constitutes a fair and reasonable means of compensating the Buyer for damages 
likely to be incurred as a result of such delays and does not constitute a penalty. 

14.3 Buyer ladeamificatfoa 

In addition to the indemnity provided by the Supplier in Section 2.8(b), the Supplier shall 
indemnify, defend and hold the Buyer, the Ontario Power Authority (to the extent tbat it is no 
longer the Buyer), the Government of Ontario, the members of the Government of Ontario's 
Executive Councll, and their respective Affiliates, and each of the foregoing Persons' respective 
directors, officers, employees, shareholders, adVisors, and agents (including contractors and their 
employees) (coUectively, the "Iademaitees'~ harmless from and against any and all claims, 
demands, suits, losses. damages, liabilities, penalties, obligations, payments, costs and expenses 
and &cm~ed interest thereon (including the costs and expenses of, and accrued interest on, any 
and all actions, suits, proceedings for personal injury (including death) or property damage, 
assessments, judgments, settlements and compromises relating thereto and reasonable lawyers' 
fees BDd reasonable disbursements in connection therewith) (each, an "1Ddemnif11ble Loss"). 
asserted against or suffered by the Indernnitees relating to, in connection with, resulting from, or 
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arising out of (i) any occurrence or event relating to the Contract Facility, except to the extent 
that any injury or damage is attributable to the negligence or wilful misconduct of the 
Indemnitees or the failure of the Indemnitees to comply with Laws and Regulations and (ii) any 
b~ach by the Supplier of any representations, warranties, and covenants contained in this 
Agreement, except to the extent that any injury or damage is attributable to the negligence or 
wilful misconduct of the lndemnitees.. For greater certainty, in the event of contributory 
negligence or other fault of the Indemnitees, then such Indemnitees shall not be indemnified 
hereunder in the proportion that the lndemnitees' negligence or other fault contributed to any 
Indemnifiable Loss. 

14.4 Defence of Claims 

(a) Promptly after receipt by the lndemnitees of any Claim or notice of the 
conunencement of any action, administrative or legal proceeding, or investigation 
as to which the indemnity provided for in Section 14.3 may apply, the Buyer shall 
notify the Supplier in writing of such fact. The Supplier shall assume the defence 
thereof with counsel designated by the Supplier and satisfactory to the affected 
Indemnitces, acting reasonably; provided, however, that if the defendants in any 
such action include both the lndernnitces and the Supplier and the Indemnitees 
shall have reasonably concluded that there may be legal defences available to 
them which arc different from or additional to, or inconsistent with, those 
available to the Supplier, the Indemnitees shall have the right to select separate 
counsel satisfactory to the Supplier acting reasonably (at no additional cost to the 
Indemnitees) to participate in the defence of such action on behalf of the 
Indemnitees. The Supplier shall promptly confirm that it is assuming the defence 
of the lndemnitees by providing written notice to the Indemnitees. Such notice 
shall be provided no later than five (5) days prior to the deadline for responding to 
any Claim relating to any Indemnifiable Loss. 

(b) Should any of the lndemnitees be entitled to indemnification under Section 14.3 
as a result of a Claim by a third party, and the Supplier fails to asswne the defence 
of such Claim (which failure shall be assumed if the Supplier fails to provide the 
notice prescribed by Section 14.4(a)), the lndemnitecs slial~ at the expense of the 
Supplier, contest (or, with the prior written consent of the Supplier, settle) such 
Clai.m. provided that no such contest need be made and settlement or full payment 
of any such Claim may be made without consent of the Supplier (with the 
Supplier remaining obligated to indemnify the lndemnitees under Section 14.3), 
if, in the written opinion of an independent third party counsel chosen by the 
Company Representatives, such Claim is meritorious. If the Supplier is obligated 
to indemnify any lndemnitees under Section 14.3, the amount owing to the 
Indemnitees will be the amount of such Indemnitees' actual out-of-pocket loss net 
of any insurance proceeds received or other recovery. 

14.5 JofDt aad Several Liability 

If the Supplier is not a single legal entity (for example, an unincorporated joint venture), then all 
such entities set out in the definition of the term "Supplier" shall be jointly and severally liable to 



the Buyer for all representations, warranties, obligations, covenants and liabilities of the Supplier 
hereunder. 

14.6 Release of Prior Claim 

(a) The Supplier agrees to hereby release, remise and forever discharge the 
Indemnitees or any of them from all Claims or other obligations of any kind or 
nature, which against the Indemnitces or any of them the Supplier had. now has, 
or may hereafter have with respect to any delay caused as a result of or relating to 
the provincial permitting and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Ontario), the Technical Standards and Safety Act (Ontario), or common law 
or constitutional obligations or duties of the Crown relating to or arising out of 
any pennitting or approval, or process relating thereto, or the development, 
construction or operation of the Facility. or with respect to any delay caused for 
any other reason, existing up to the Amendment and Restatement Date. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Indemnitee in respect of Claims or other obligations with respect to delays arising 
after the date of this Agreement. 

(b) Further, the Supplier hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in tum may claim 
contribution, indemnity or any other relief over, either at common law or in 
equity, against the Indemnitees in respect of Claims based on events occurring or 
circumstances existing up to the date of this Agreement and relating to or arising 
out of any delays described in the previous p~graph. 

(c) The Buyer agrees to hereby release, remise and forever discharge the Supplier, its 
directors, officers, employees, shareholders, advisors, and agents (including 
contractors and their employees) (collectively, the "Supplier Jndemnitees'') or 
any of them from all Claims or other obligations of any kind or nature, which 
against the Supplier Indemnitees or any of them the Buyer had, now has, or may 
hereafter have with respect to any delay caused as a result of or relating to the 
provincial permitting and approval process for the Facility, whether under the 
Environmental Assessment Act (Ontario), the Planning Act (Ontario), the Building 
Code Act (Ontario), the Electricity Act (Ontario), the Environmental Protection 
Act (Ontario), the Technical Standards and Safety Act (Ontario), or the 
development, construction or operation of the Facility, or with respect to any 
delay caused for any other reason, existing up to the date of this Agreement. For 
clarity, this paragraph shall not operate so as to release, remise or discharge any 
Supplier Indemnit~- in respect of Claims or other obligations with respect to 
delays arising after the date of this Agreement. 

(d) Further, the Buyer hereby agrees to take no action and to make no Claim and to 
initiate no proceeding against any other person or party who in turn may claim 
contribution, indemnity or any other relief over, either at common law or in 
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equity, against the Supplier Indemnitecs in respect of Claims based on events 
occurring or circumstances existing up to the date of this Agreement and relating 
to or arising out of any delays described in the previous paragraph. 

(c) Each of the Parties represents and warrants to the other that it is not aware of any 
event or circumstances which, with any reasonable likelihood, would have given 
rise to a Claim or other obligation nor was it in material default or breach of any 
of its obligations under the Original CBS Contract prior to the tennination thcreo~ 
and there existed no state of facts which, after notice or lapse of time or both, 
would have constituted such a defiwlt or breach if the Original CES Contract had 
not been terminated. 

ARTICLE15 
CONTRACI' OPERATION AND ADMINISTRATION 

15.1 Company Representative 

The Supplier and the Buyer shall each appoint, by notice in writing in the form of Exhibit V, 
from time to time, a representative (a "Company Representative''), who shall be duly 
authorized to act on behalf of the Party that has made the appointment, and with whom the other 
Party may consult at all reasonable times, and whose instructions, requests, and decisions, 
provided the same are in writing signed by the respective Company Representative, shall be 
binding on the appointing Party as to all matters pertaining to this Aereemcnt. The Company 
Representatives shall not have the power or authority to amend this Agreement. 

Where the Company Representative of the Supplier is n~t: 

(a) an individual that signed this Agreement on behalf of the Supplier, or 

(b) an individual appointed by a notice signed by an individual that signed this 
Agreement Gn behalf of the Supplier; 

the Supplier shall provide the Buyer with an incumbency certificate, in a form satisfactory to the 
Buyer acting reasonably, in respect of the individual signing the notice by which the Company 
Representative has been appointed. · 

The initial Company Representatives shall consist of the respective persons set out as recipients 
of notices pursuant to Section 1 S .1. 

15.2 Record Retention; Audit Rights 

The Supplier and the Buyer shall both keep complete and accurate records and all other data 
required by either of them for the purpose of proper administration of this Agreement. An such 
records shall be maintained as required by Laws and Regulations but for no less than for seven 
(7) years after the creation of the record or data. The Supplier and the Buyer, on a confidential 
basis as provided for in Article 8 of this Agreement, shall provide reasonable access to the 
relevant and appropriate financial and operating records and data kept by it relating to this 
Agreement reasonably required for the other Party to comply with its obligations to 



Governmental Authorities or to verify or audit billings or to verify or audit information provided 
in accordance with this Agreement. A Party may use its own employees for purposes of any 
such review of records provided that those employees are bound by the confidentiality 
requirements provided for in Article 8. Alternatively, a Party may at its own expense appoint an 
auditor to conduct its audit. The Party seeking access to such records in this manner shall pay 
the fees and expenses associated with use of the third party auditor. 

15.3 Reports to the Buyer 

(a) The Supplier shall deliver to the Buyer a copy of all reports, plans and notices that 
the Supplier is required to provide to the IESO with respect to Outages, at the 
same time or within one (1) Business Day after such reports, plans and notices are 
delivered by the Supplier to the IESO. 

(b) In addition to the documentation provided in Section 15.3(a), the Supplier shall 
deliver at the times specified below the following documents, reports, plans and 
notices to the Buyer: 

(i) no later than sixty (60) days before the Commercial Operation Date, the 
Supplier shall provide to the Buyer an operating plan for the Contract 
Faciiity for the Tenn, including a long tenn major maintenance schedule, 
in the form set out in Exhibit Q (the "Long Term Operating PJaa'~. The 
Supplier shall provide the Buyer with copies of any amendments or 
modifications to the Long Tenn Operating Plan within ten (10) Business 
Days of such amendments or modifications being made. The Long Tenn 
Operating Plan shall be consistent with Good Engineering and Operating 
Practices and is not a guarantee of the timing of Planned Ou~ges; 

(il) no later than: 

(A) the date that the Long Term Operating Plan is to be provided to the 
Buyer in accordance with Section 15.3(b)(i), and 

(B) in respect of the second Contract Year and each Contract Year 
thereafter, sixty (60) days prior to each Contract Year, 

the Supplier shall provide to the Buyer an operating plan for the Facility 
for the succeeding Contract Year, in the fol'Dl set out in Exhibit R (the 
"Amnaal Operating Plan''· The Annual Operating Plan shall include a 
schedule of Planned Outages for that twelve (12) month period (together 
with the Supplier's estimate of the expected duration of each Planned 
Outage) which shall be consistent with Good Engineering and Operating 
Practices, consistent with the Long Term Operating Plan and, to the extent 
the Supplier is required to do so by the IESO Market Rules, coordinated 
with and approved by the IESO. The Supplier may, on not less than ten 
(10) Business Days' prior notice to the Buyer, amend the Annual 
Operating Plan; 
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(iii) prompt notice to the Buyer of any Outage other than a Planned Outage, or 
any anticipated Outage other than a Planned Outage. Any notice under 
this subsection shall include a statement of the cause of such Outage, the 
proposed corrective action and the Supplier,s estimate of the expected 
dmation of such Outage. The Supplier shall use Commercially 
Reasonable Efforts to promptly end or reduce the length of such Outage; 

(iv) thirty (30) days prior written notice (or such lesser number of days as is 
possible in the circumstances) to the Buyer of any Planned Outage of the 
Contract Facility. 

(c) All Outages shall take place in accordance with the notices of Outages provided 
by the Supplier to the Buyer under this Section l 5.3. 

15.4 Inspeedoo of Contract Facility 

(a) The Buyer and its authorized agents and representatives shall, at all times upon 
two (2) Business Days' prior notice, at any time after execution of this 
Agreement, have ~ss to the Contract Facility and every part thereof during 
regular business hours and the Supplier shall, and shall cause all personnel 
operating and managing the Contract Facility, to furnish the Buyer with ali 
re~nable assistance in inspecting the Contract Facil~ty for the pmpose of 
ascertaining compliance with this Agreement; provided that such access and 
assistance shall be canied out in ·accordance with and subject to the reasonable 
safety and security requirements of the Supplier and all personnel operating and 
managing the Contract Facility, as applicable, and shall not interfere with the 
operation of the Contract Facility. 

(b) The inspection of the Contract Facility by or on behalf of the Buyer shall not 
relieve the Supplier of any of its obligations to comply with the tenns of this 
Agreement. N~ Supplier Event of Default by the Supplier will be waived or 
deemed to have been waived by any inspection by or on behalf of the Buyer. In 
no event will any inspection by the Buyer hereunder be a representation that there 
has been or will be compliance with this Agreement and Laws and Regulations. 

15.5 Inspection Not Waiver 

(a) Failure by the Buyer to inspect the Contract Facility or any part thereof under 
Section 15.4, or to exercise its audit rights under Section 15.2, shall not constitute 
a waiver of any of the rights of the Buyer hereunder. An inspection or audit not 
followed by a notice of a Supplier Event of Default sha11 not constitute or be 
deemed to constitute a waiver of any Supplier Event of Default, nor shall it 
constitute or be deemed to constitute an acknowledgement that there has been or 
will be compliance by the· Supplier with this Agreement. 

(b) Failme by the Supplier to exercise its audit rights under Section 15.2 shall not 
constitute or be deemed to constitute a waiver of any of the rights of the Supplier 
hereWlder. An audit not followed by a notice of a Buyer Event of Default shall 
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not constitute or be deemed to constitute a waiver of any Buyer Event of Default, 
nor shall it constitute or be deemed to constitute an acknowledgement that there 
has been or will be compliance by the Buyer with this Agreement. 

15.6 Capacity Cheek Tests 

(a) The Buyer shall have the option, exercisable on no more than two (2) occasions 
per Contract Year, to require the Supplier, within ten (10) Business Days after 
written notice has been delivered to the Supplier, provided it is not during an 
Outage, to conduct a test (the "Capacity Check Test''), at the Supplier's sole cost 
and expense, that may be witnessed by the Buyer or its Representative, to conium 
the ability of the Contract Facility to produce the Contract Capacity, as described 
below. For purposes of Section 16.7, the Supplier shall be entitled, without the 
consent of the Buyer, to schedule and conduct, at its sole cost and expense, 
Capacity Check Tests to demonstrate compliance with the test conditions set out 
in Exhibit M. If the Buyer bas consented to a Contract Facility Amendment 
pursuant to Section 2.1(c), the Supplier may request, within ten (10) Business 
Days after written notice has been delivered to the Buyer, a Capacity Check Test 
The Capacity Check Test will be carried out in accordance with a test protocol 
(the •"fest Protocol'') which will include the format of the report to be prepared in 
respect of the Capacity Check Test and which Test Protocol is to be prepared by 
the Supplier and submitted in writing to the Buyer for approval within three (3) 
months after the Contract Facility has attained Commercial Operation. 'The 
measurements of the Capacity Check Test shall be made using high accuracy 
calibrated instruments and recording systems or Facility instrumentation, 
including tariff meters for Electricity acceptable to the Buyer, acting reasonably. 
Each Capacity Check Test consists of the Contract Facility generating Electricity 
for four (4) continuous homs during a period designated by the Supplier on prior 
written notice to the Buyer in advance as a test period, subject to coordination and 
approval of the IBSO, and shall be evaluated based on calculation of the generator 
output at the Delivery Point net of any Station Service Loads in accordance with 
the Metering Plan. The Supplier acknowledges and agrees that the Contract 
Capacity, the Electricity output of the Contract Facility and the Station Service 
Loads, as may be measured by the Capacity Check Test, shall not be adjusted for 
ambient weather conditions. For greater certainty, the Capacity Check Test shall 
be based on either the Swnmer Contract Capacity or the Winter Contract Capacity 
depending on the calendar month during which the Capacity Check Test is 

· conducted. 

(b) If the Capacity Check Test is intenupted by an event of Force Majeure, or if at 
any point during the Capacity Check Test the air temperature, as reported at the 
Environment Canada weather station that is physically nearest. to the Facility, 
exceeded (i) iD respect of a Capacity Check Test conducted in the months of May 
through October, inclusive, 30.0 degrees Celsius or (ii) in respect of a Capacity 
Check Test conducted in the months of November through April, inclusive, 15.0 
degrees Celsius, then the Supplier may, at the Supplier's sole cost and expense, 
re-perform the Capacity Check Test within ten (10) Business Days after the 
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receipt by the Supplier of the Capacity Confmnation relating to such Capacity 
Check Test from the Buyer. 

(c) The Supplier shall at the Supplier's sole cost and expense and within ten (10) 
Business Days, ·or as provided in the Test Protocol, after completion of the 
Capacity Check Test prepare and submit to the Buyer a written Capacity Check 
Test report that includes the data collected during the test period, computation of 
test data and the test results. The Buyer shall provide to the Supplier within ten 
(1 0) Business Days after receipt of the Capacity Check Test report from the 
Supplier, written confirmation of the Electricity output for each hour during the 
Capacity Check Test (the "Capaeity Cou4rmation"). 

(d) To pass the Capacity Check Test, the Electricity output (in MWh) for each hour 
of the Capacity Check Test, divided by one hour, must be equal to or greater than 
the Contract Capacity, in which case the Capacity Reduction Factor shall, for the 
purposes of Exhibit J, be an amount equal to 1.0, effective from the date of the 
Capacity Confirmation in relation to the Capacity Check Test. If the Supplier has 
not passed the Capacity Check Test for each one of the four (4) continuous hours, 
then the Supplier shall, at the Supplier's cost and expense, perform a further 
Capacity Check Test (the "Further Capaeity Check Tesf') within thirty (30) 
Business Days after the receipt by the Supplier of the Cap~city Confirmation from 
the Buyer, on the same terms and conditions as the ~pacity Check Test described 
in Section 1S.6(a). If the total Electricity output of the Contract Facility for the 
four (4) continuous hours of ~h of the Capacity Check Test and the Further 
Capacity Check Test, as stated in their respective Capacity Confirmations, divided 
by the number of hours in each oftlie respective check tests (cach.an uAverage 
Test Capacityj, arc both less than eighty percent (80%) of the Contract 
Capacity. then this shall be considered a Supplier Event of Default. For purposes 
of calculating the Average Test Capacity in this Section 15.6. the Electricity 
output from each hour shall not exceed a maximum amount equal to the Contract 
Capacity multiplied by one hour. 

(e) If the Further Capacity Check Test shows that the Average Test Capacity was 
between eighty percent (800.4) and one hundred percent (100%) of the Contract 
Capacity then the Capacity Reduction Factor for purposes of Exhibit J shall be 
reduced as set out below, effective on the date of the Capacity Confirmation in 
relation to the Further Capacity Check Test. The Capacity Reduction Factor shall 
be an amount equal to a fraction, the numerator of which is (i) the greater of the 
Average Test Capacities resulting from the Capacity Check Test and the Further 
Capacity Check Test, and the denominator of which is (ii) the Contra~ Capacity 
set out in Exhibit B. 

· (f) If Section 15.6(e) is applicable, then the Supplier shall perform a further Capacity 
Check Test (the "Final Capacity Cheek Test'') at the Supplicr•s cost and expense 
within ten ( 1 0) Business Days after written notice bas been delivered by the 
Supplier to the Buyer, no earlier than one month and no later than one year after 
the date of the Capacity Confirmation with respect to the Further Capacity Check 
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Test, failing which this shall be considered to be a Supplier Event of Default. The 
Final Capacity Check Test shall take place on the same terms and conditions as 
the Capacity Check Test described in Section 15.6(a) and including the delivery 
of the Capacity Confirmation in relation to the Final Capacity Check Test. If the 
total Electricity output of the Contract Facility for the four (4) continuous hours of 
the Final Capacity Check Test, as stated in the Capacity Confumation with 
respect to the Final Capacity Check T~ divided by the number of hours in such 
check test (which result shall also be an "Average Test Capacity" as calculated 
pmsuant to Section 15.6(d)): 

(i) is less than ninety-five percent (95%) of the Contract Capacity, then this 
shall be considered a Supplier Event of Default; 

(ii) is equal or greater to ninety-five percent (95%) and less than one hWidred 
percent (100%) of the Contract Capacity, then the Capacity Reduction 
Factor shall, for the purposes of Exhibit J, be an amount equal to a 
fraction, the numerator of which is (i) the Average Test Capacity in 
relation to the Final Capacity Check Test, and the denominator of which is 
(ii) the Contract Capacity set out in Exhibit B; and 

(iii) is equal to one hundred percent (100'.4) of the Contract Capacity, then the 
Capacity Reduction Factor shall, for the purposes of Exhibit J, be an 
amount equal to 1.0, effective from the date of the Capacity Continuation 
in relation to the Final Capacity Check Test. 

15.7 Notices 

(a) All notices pertaining to this Agreement not explicitly permitted to be in a fonn 
other than writing shall be in writing and shall be addressed to the other Party as 
follows: 

If to the Supplier: Greenfield South Power Corporation 
2275 Lakeshore Blvd. West 

and to: 

Suite 400 
Toronto, Ontario M8V 3Y3 

Attention: Gregory M. Vo~ 
President 

Facsimile: (416) 234-8336 
E-mail: gyogt@eastempower.on.ca 

Lang Michener LLP 
Brookfield Place 
181 Bay Street, Suite 2500 
Toronto, Ontario M5J 21'7 

Attention: 
Facsimile: 
Email: 

Carl DeVuono 
(416) 304-3755 
cdewono@langmichner.ca 
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If to the Buyer: On~oPo~rAuiliori~ 
120 Adelaide Street West 
Suite 1600 

and to: 

Toronto, Ontario 
M5H 1Tl 

Attention: 

Facsimile: 
E-mail: 

Guy Raffaele, 
Director, Contract Management 
( 416) 969-6071 
contract.management@Rbwemuthority.on.ca 

OntarioPowerAuilioricy 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1 Tl 

Attention: 
Facsimile: 
Email: 

Mic•l Lyle, General Counsel 
( 416) 969-6071 
Michaei.Lyle@powerauiliority.on.ca 

Either Party may, by written notice to the oilier, change its respective Company 
Representative or ilie address to which notices are to be sent. 

(b) Notices shall be delivered or transmitted as set out below, and shall be considered 
to have been received by ilie oilier Party: 

(i) on the date of delivery if delivered by hand or by courier prior to 5:00 p.m. 
Oocal time of the recipient) on a Business Day and otherwise on the next 
following Business Day; 

(ii) in iliose circumstances where electronic transmission (other than 
transmission by facsimile) is expressly permitted under iliis Agrecmen~ on 
the date of delivery if delivered prior to 5:00 p.m. Oocal time of the 
recipient) on a Business Day and oilierwise on the next following Business 
Day, provided that a copy of such notice is also delivered by regular post 
within a reasonable time thereafter; and 

(iii) on the third (3~ Business Day following the date of transmission by 
facsimile, if transmitted prior to 5:00p.m. Oocal time ofthe recipient) on a 
Business Day and otherwise on the fourth (4"') following Business Day, 
provided that a copy of such notice is also delivered by regular post within 
a reasonable time thereafter. 

(c) Notwithstanding Section 15.7(b): 

(i) any notices of an Event of Default and termination of this Agreement shall 
only be given by band or courier delivery; and 

(ii) if regular post service, facsimile, or oilier form of electronic 
communication is interrupted by strike, slowdown. a Force Majeure event 



or other cause, a notice, direction or other instrument sent by the impaired 
means of communication will not be deemed to be received until actually 
received, and the Party sending the notice shall utilize any other such 
service which has not been so interrupted to deliver such notice. 

ARTICLE16 
MISCELLANEOUS 

16.1 Informal Dispute Resolution 

If either Party considers that a dispute bas arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the other Party describing the 
nature and the particulars of such dispute. Within ten (10) Business Days following deUvcry of 
such notice to the other Party, a senior executive (Senior Vice-President or higher) from each 
Party shall meet, either in person or by telephone (the .. Senior Conference"), to attempt to 
resolve the dispute. Each senior executive shall be prepared to propose a solution to the dispute. 
If, following the Senior Conference, the dispute is not resolved, the dispute may be settled by 
arbitration pursuant to Section 16.2, if agreed to by both Parties. 

16.2 Arbitration 

Except as otherwise specifically provided for in this Agreement, any matter in issue between the 
Parties as to their rights under this Agreement may be decided by arbitration provided, however, 
that the Parties have first completed a Senior Conference pursuant to Section 16.1. Any dispute 
to be decided by arbitration will be decided by a single arbitrator appointed by the Parties or~ if 
such Parties fail to appoint an arbitrator within fifteen (IS) days following the agreement to refer 
the dispute to arbitration, upon the application of either of the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court of Justice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any current or past business or financial 
relationships with any Party (except prior arbitration). The arbitrator shall provide each of the 
Parties an opportunity to be beard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitration Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days after the end of the arbitration hearing 
and shall notify the Parties in writing of such decision and the reasons therefor. The arbitrator 
shall be authorized only to interpret and apply the provisions of this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the &lbitrator shall be 
conclusive, final 81ld binding upon the Parties. The decision of the arbitrator may be appealed 
solely on the grounds that the conduct of the arbitrator, or the decision itself, violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question of law as provided for in 
the Arbitration Act, 1991 (Ontario). The .Arbitration Act, 1991 (Ontario) shall govern the 
procedmes to apply in the enforcement of any award made. If it is necessary to enforce such 
award, all costs of enforcement shall be payable and paid by the Party against whom such award 
is enforced. U~ess otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be solely responsible for) its own costs incurred during the arbitration process, and 
each Party shall bear (and be solely responsible for) its equal share of the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incUl'l'ed during the arbitration 
process. 
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16.3 Business Relationship 

Each Party shall be solely liable for the payment of all wages, taxes, and other costs related to the 
employment by such Party of Persons who perform this Agreement, including all federal, 
provincial, and local income, social insurance. health, payroll and employment taxes and 
statutorily-mandated workers' compensation coverage. None of the Persons employed by either 
Party shall be considered employees of the other Party for any pwpose. Nothing in this 
Agreement shall create or be deemed to create a relationship of partners, joint venturers, 
fiduciary, principal and agent or any other relationship between the Parties. 

16.4 BiDding Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and all of the 
provisions of this Agreement shall be binding upon and shall enure to the benefit of the Parties 
and their respective successors and permitted assigns. 

165 Assignment 

(a) Except as set out below anc:i as provided in Article 12, neither this Agreement nor 
any of the rights, interests or obligations Wlder this Agreement may be assigned 
by either Party, including by operation of Laws and Regulations, without the prior 
written consent of the other Party, which consent shall not be unreasonably 
withheld. 

(b) The Supplier may, subject to compliance with Laws and Regulations and 
provided that there is not a Supplier Event of Default that bas not been remedied, 
assign this Agreement without the consent of the Buyer to an Affiliate acquiring 
the Contract Facility; provided, however, that no such assignment by the Supplier 
or any of its successors or pennittcd assigns hereunder shall be valid or effective 
unless and until such Affiliate agrees with the Buyer in wr,iting to assume all of 
the Supplier's obligations and be bound by the tenns of this Agreement, and the 
arrangements and obligations of the Supplier set forth in Article 6 have been met 
in accordance with the terms of Article 6. If a valid assignment of this Agreement 
is made by the Supplier in accordance with this Section 16.5, the Buyer 
acknowledges and agrees that, upon such assignment and assumption and notice 
thereof by the assignor to the Buyer, the assignor shall be relieved of all its duties, 
obligations and liabilities hereunder. 

(c) If the Supplier assigns this Agreement to a non-resident of Canada (the 
"Assignee''), as that term is defined in the ITA, and the Buyer incurs · any 
additional Taxes, at any time thereafter, solely as the result of such assignment, 
then payments under this Agreement by the Buyer shall be reduced by the amount 
of such additional or withholding Taxes and the Buyer shall remit such additional 
or withholding Taxes to the appJicable taxing authorities. The Buyer shall within 
sixty (60) days after remitting such Taxes, notify the Assignee in writing, 
providing reasonable detail of such payment so that the Assignee may claim any 
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applicable rebates, refunds or credits from the applicable taxing authorities. If 
after the Buyer bas paid such amounts, the Buyer receives a refund, rebate or 
credit on account of such Taxes, then the Buyer shal1 promptly remit such refund, 
rebate or credit amount to the Assignee. 

(d) The Ontario Power A~thority shall have the right to assign this Agreement and all 
benefits and obligations hereunder for the balance of the Term without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth (4111

) row of the table in Section 6.4(b)(i), which such assignee 
shall assume the obligations and liability of the Ontario Power Authority under 
this Agreement and be novated into this Agreement in the place and stead of the 
Ontario PoWer Authority (except for the Ontario Power Authority's obligation in 
Section 16.S(d)(iii) which will remain in force), provided that the assignee agrees 
in writing to assume and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 
of the Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the assignee 
with all necessary amendments to reflect the fonn and the manner in 
which the assignee was established; 

(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the assignee to the Supplier at the time of such assignment and 
assumption; and 

(iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section 1 0.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable for any obligations and liabilities of the assignee arising from any 
Buyer Event of Default. AIJ.y notice required to be given under Sections 
10.3 and 10.4(a) shall be given to the Assignee and to the Ontario Power 
Authority. The time periods in Section 10.3 shall not begin to run until 
both the Assignee and the Ontario Power Authority have been so notified. 

(e) The Ontario Power Authority shall have the right to assign this Agreement and all 
benefits and obligations hereunder from time to time throughout the Tenn for a 
period less than the balance of the Term (the "Assigomeat Period') without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth (4~ row of the table in Section 6.4(b){i), which such Assignee 
shall assume the obligations of the Ontario Power Authority under this Agreement 
and be novated into this Agreement in the place and stead of the Ontario Power 
Authority (except for the Ontario Power Authority's obligation in Section 
16.S(c)(ili) which will remain in force), provided that the assignee agrees in 
writing to asswne and be bound by the terms and conditions of this Agreement, 
and further agrees to provide the Secured Lender with a written acknowledgement 



of the Secured Lender's rights in relation to this Agreement in the form set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the Assignee 
with all necessary amendments to reflect the form and the manner in 
which the assignee was established; 

(ii) all of the representations set forth in Section 7.2 shall be deemed to be 
made by the Assignee to the Supplier at the time of such assignment and 
assumption; 

(iii) the Ontario Power Authority sball be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoin& the Ontario Power Authority shall remain liable to the Supplier 
for remedying any payment defaults under Section 1 0.3(a) before any such 
payment default becomes a Buyer Event of Default, and shall remain 
liable to the Supplier for any obligations and liabilities of the assignee 
arising from any Buyer Event of Default. Any notice required to be given 
under Sections 10.3 and 10.4(a) shall be given to the assignee and to the 
Ontario Power Authority. The time periods in Section 10.3 shall not begin 
to run until both the Assignee and the Ontario Power Authority have· been 
so notified; and 

(iv) upon the expiry of the Assignment Period: 

(A) this Agreement, without requiring the execution of any assignment, 
consent or other documentation of any nature, shall automatically 
revert and be assigned back to the Ontario Power Authority; 

(B) the Assignee shall remain responsible "to the Supplier for all 
obligations and liabilities incurred or accrued by the assignee 
during the Assignment Period; and 

(C) the Ontario Power Authority, as Buyer pursuant to the automatic 
assignment back to it, shaH be deemed to be in good standing 
under this Agreement, provided that such good standing shall not 
relieve the Ontario Power Authority from any obligation to the 
Supplier pursuant to Section 16.5(e)(iii) that arose pior to the 
expiry of the Assignment Period. 

16.6 No Change of Control 

(a) The Supplier shall not permit or allow a change of Control of the Supplier, except 
with the prior written consent of the Buyer, which consent may not be 
unreasonably withheld. It shall not be unreasonable to withhold such consent if 
the change of Control will have or is likely to have, as determined by the Buyer 
acting reasonably, a Material Adverse Effect on the Supplier's ability to perform 



its obligations under this Agreement, in which case such consent may be withheld 
by the Buyer. 

(b) For· the pwposes of Sections 16.6(a) and 16.7(a), a change of Control shall 
exclude a change in ownership of any shares or units of ownership that are listed 
on a recognized stock exchange, provided that such shares or units of ownership 
are not those of an entity that directly owns the Contract Facility whose special or 
sole purpose is the ownership of the Facility or the Contract Facility and other 
generation facilities under a CES Contract or other bilateral arrangements with the 
Buyer similar in nature to this Agreement. 

16.7 No Assignment or Cbaage ofContro1 for Specified Period 

Notwithstanding the provisions of Sections 16.5(a), l6.5(b), 16.5(c), and 16.6(a) to the contrary, 
and except as provided in Article 12, under no circumstances shall: 

(a) any assignment of this Agreement by the Supplier; 

(b) any change of Control in respect of the Supplier; 

(c) fifty (50%) or more of securities or ownership interests carrying votes or 
ownership interests in respect of the Supplier be directly or indirectly held, 
whether as owner or other beneficiary and other than solely as the beneficiary of 
an unrealized security interest, individually or collectively by any Person or 
Persons who, as of the date of this Agreement, did not directly or indirectly hold 
any of such securities or ownership interests in respect of the Supplier, whether as 
owner or other beneficiary and other than solely as the beneficiary of an 
unrealized security interest, 

be permitted until the earlier of: (i) the third (3rd) anniversary of the Tenn Commencement Date; 
and (ii) the date that the Contract Facility has achieved the test conditions set out in Exhibit M. 
For greater certainty, a change of Control in respect of the Supplier referenced in Section 16.7(b) 
shall include a change from no Person having Control of the Supplier to any Person having 
Control of the Supplier. 

Notwithstanding the foregoing, for a period commencing on the date of this Agreement and 
ending the earlier of (i) six (6) months following the date of this Agreement and (ii) Financial 
Closing, the Supplier may, without the Buyer's further consent, assign all (but not Jess than all)· 
of the Supplier's interest in this Agreement to a partnership in which the Supplier holds not less 
than a fifty percent (50%) interest, provided that: (1) the Supplier shall provide the Buyer with 
written notice of any such assignment; and (2) all partriers of such partnership qree with the 
Buyer in writing to be jointly and severally liable to the Buyer for all the obligations and 
liabilities of the Supplier hereunder. 

16.8 Survival 

The provisions of Sections 2.8(b),4.4, 4.5, 4.6, Article 5, Article 8, Sections 10.2, 10.4, 10.5, and 
12.2(g), Article 14, Sections 15.2, 16.1, 16.2, and 16.5(c) shall survive the expiration of the Term 



or earlier termination of this Agreemenl The expiration of the Tenn or a termination of this 
Agreement shall not affect or prejudice any rights or obligations that have accrued or arisen 
under this Agreement prior to the time of expiration or tennination and such rights and 
obligations shall survive the expiration of the Term or the termination of this Agreement for a 
period of time equal to the applicable statute of limitations. 

16.9 Counterparts 

This Agreement may be executed in two or more counterparts, and all such co\Ulterparts shall 
together constitute one and the same Agreemenl It shall not be necessary in making proof of the 
contents of this Agreement to produce or account for more than one such counterpart. Any Party 
may deliver an executed copy of this Agreement by facsimile or electronic mail but such Party 
shall, within ten (I 0) Business Days of such delivery by facsimile or electronic mai~ promptly 
deliver to the other Party an originally executed copy of this Agreement. 

16.10 Additional Rights of Set-Off 

(a) In addition to its other rights of set·off under this Agreement or otherwise arising 
in law or equity, the Buyer may set off any amounts owing by the Supplier to the · 
Buyer in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.lO(c), 2.3, 2.5, 2.8(b), 
2.10, 4.2, 4.4, 5.3, 10.2, 10.5, and 14.3 against any monies owed by the Buyer to 
the Supplier in connection with Sections 1.7(e), 1.8(e), 1.9(d), l.lO(e), 2.3, 4.2, 
4.5, 4.6, 5.3, 10.5, and 13.3(d). · 

(b) In addition to its other ri&hts of set-off under this Agreement or otherwise arising 
in law or equity, the Supplier may set-off any amounts owing by the Buyer to the 
Supplier in connection with Sections 1.7(e), 1.8(e), l.9(d), l.lO(c), 2.3, 4.2, 4.5, 
4.6, 5.3, l 0.5, and 13.3(d) against any monies owed by the Supplier to the Buyer 
in connection with Sections l.7(e), 1.8(e), 1.9(d), l.IO(c), 2.3, 2.5, 2.8{b), 2.1 0, 
4.2, 4.4, 5.3, 10.2, 10.5, and 14.3. 

16.11 Ripts and Remedia Not Limited to Contract 

Unless expressly provided in this Agreemen~ the express rights and remedies of the Buyer or the 
Supplier set out in this Agreement are in addition to and shall not limit any other rights and 
remedies available to the Buyer or the Supplier, respectively, at law or in equity. 

16.12 Time of Essence 

Time is of the essence in the performance of the Parties' respective obligations under this 
Agreement. 

16.13 Further Assurancea 

Each of the Parties shall, from time to time on written request of the other Party, do all -such 
further acts and execute and deliver or cause to be done, executed or delivered all such further 
acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to 
fully perform and to more effectively implement and carry out the tenns of this Agreement. The 
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Parties agree to promptly execute and deliver any documentation required by any Governmental 
Authority in counection with any termination of this Agreement 

IN WITNESS WHEREOF', and intending to be legally bound, the Parties have .executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENFIELD SOUTH PO 
CORPORA ON 

By; 
~~~~~~~~~--------

I have authority to bind the corporation 

45311027.13 

ONTARIO POWER AUTHORITY 

By: 
-----------------------------------Name: Colin Andersen 
Title: Chief Executive Officer 

I have authority to bind the corporation. 

. , . 
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Parties agree to promptly execute and deliver any documentation required by any Goveriunental 
Authority in connection with any termination of this .Agreement. 

IN WITNESS WHEREOF, and intending to be legally bound, the Parties have executed this 
Agreement by the undersigned duly authorized representatives as of the date first stated above. 

GREENF.IELD SOUTH POWER 
CORPORATION 

By:· 
--------------~~--------Name: Gregory M .• Vogt 
Title: President 

I have authority to bind the corporation 

ONTARIO POWER AUTBORil'Y 

By:NBBI~ · 
Title; Chief Executive Officer 

I have authority to bind the corporation. 



• 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

For your information. 

Slater, Craig (JUS) 
October 11, 2011 1 :49 PM 
Perun, Halyna N. (ENERGY) 
Salim, Fateh (JUS); Kendik, James (JUS); Scarfone, Janet (JUS) 
FW: Mlssissauga Gas Plant 

John Kelly spoke to Mike Lyle, who indicated, as you had earlier indicated, the Colin Andersen and Deputy Lindsey will be 
part of the meeting tomorrow to discuss options. 

The view at the OPA is that there has been nothiRg done here that would prevent the OPA from relying on the limitation of 
damages clause that is in this agreement with Eastern Power, as it was in the TCE agreement - but which (given the Oct 
2010 letter) we could not .rely on. However, Mike indicated that Eastern Power is very litigious. Mike also mentioned that 
the hope is to negotiate an alternative site, perhaps in Nanticoke, as part of any settlement of the termination of the 
agreement, if the decision is make to terminate. The OPA's view is that given the experience in Oakville and Mississauga 
that the location of such plants in populated areas is now not advisable. The OPA is trending to the same option as in 
TCI:- negotiation of an altemate site and arbitratior, of the damages, which may be less that TCE becau~e of our reliance 
on the limitation of damages clause. However, Mike confirmed that Eastern Power has all approvals in place and Is 
constructing the plant in full compliance with its agreement with the OPA. 

In terms of NAFTA, we may need to do a little more digging. Bloomberg lists the proponent Greenfield South Power 
Corporation and Eastern Power as private corporations. The Greenfield South Power Corporation website lists Eastem 
Power as an affiliate. There may be foreign investors, but since both companies appear to not make public filings, it is 
difficult to ascertain. 

1 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 11, 2011 1 :57 PM 

To: 
Subject: 

Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
FW: Mississauga Gas Plant 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Slater, Craig (JUS) 
Sent: October 11, 20111:49 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Salim, Fateh (JUS); Kendlk, James (JUS); Scarfone, Janet (JUS) 
Subject: FW: Mississauga Gas Plant 

For your information. 

John Kelly spoke to Mike Lyle, who indicated, as you had earlier Indicated, the Colin Andersen and Deputy Lindsey will be 
part of the meeting tomorrow to discuss options. 

The view at the OPA is that there has been nothing done here that would prevent the OPA from relying on the limitation of 
damages clause that is in this agreement with Eastern Power, as it was in the TCE agreement - but which (given the Oct 
201 0 letter) we could not rely on. However, Mike indicated that Eastern Power is very litigious. Mike also mentioned that 
the hope is to negotiate an alternative site, perhaps in Nanticoke, as part of any settlement of the termination of the 
agreement, if the decision is make to terminate. The OPA's view is that given the experience in Oakville and Mississauga 
that the location of such plants in populated areas is now not advisable. The OPA is trending to the same option as in 
TCE - negotiation of an alternate site and arbitration of the damages, which may be less that TCE because of our reliance 
on the limitation of damages clause. However, Mike confirmed that Eastern Power has all approvals in place and is 
constructing the plant in full compliance with its agreement with the OPA. 

In terms of NAFTA, we may need to do a little more digging. Bloomberg lists the proponent Greenfield South Power 
Corporation and Eastern Power as private corporations. The Greenfield South Power Corporation website lists Eastern 
Power as an affiliate. There may be foreign investors, but since both companies appear to not make public filings, it is 
difficult to ascertain. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 11, 2011 1:59 PM 

To: 
Cc: 

Wong, Taia (JUS); Slater, Craig (JUS); Scarfone, Janet (JUS); Salim, Fateh (JUS) 
Calwell, Carolyn (ENERGY); Rehob, James (ENERGY) 
FW: Missisauga Subject: 

Attachments: Amended and Restated CES Contract with Greenf~eld South dated March 16 2009.pdf 

Privileged and Confidential 

Just received -There appears to have been some reluctance in sharing this .. . 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: October 11, 2011 1:49 PM 
To: Perun, Halyna N. (ENERGY) 
Subject: RE: Missisauga 

See attached copy of the contract. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario PowegAuthority 
120 Adelaide treet West, Suite 1600 
Toronto, Onta io, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lv!e@powerauthority.on.ca 

This e-mail message and any files transmmed ~ it are intended only for the named recipient(s) above and may contain lnfonnation that is privileged, confidential 
and/or exempt from disclosure under applicable taw If you are not the intended reeipient(s ). any dissemination, dlstnbution or copying of this e-mail message or 
any files transmitted with it is stnctly prohibited. If you have received this message in ei'TOI', or are not the named recipient(s), please notify the sender irnmeciately 
and delete this e-mail message 
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This e-mail message and any files transmitted with It are Intended only for the named recipient(s) above and may contain Information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 

. distribution or copying of this e-mail message or any files transmitted with It Is strictly prohibited. If you have received this message In error, 
or are not the named reciplent(s), please notify the sender Immediately and delete this e-mail message. 

From: Perun, Halyna N. (ENERGY) [mailto:Halyna.Perun2@ontario.ca] 
Sent: October 11, 201112:43 PM 
To: Michael Lyle 
Subject: RE: Mlssisauga 

I am on a conference cal now - will call you shortly? 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice . 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 201112:03 PM 
To: 'Michael Lyle' 
SUbject: RE: Misslsauga 

Privileged and Confidential 

I should tell you that I also left a message for Susan Kennedy (that was before I heard your two vms - as I thought you 
hadn't responded) asking her for the contract. A this point I need to know if you would be prepared to provide the contract 
to me - if not, then I need to let my Deputy know this as he had asked me to follow up with you to obtain it. Thank you 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 
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Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the Intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 201111:58 AM 
To: 'Michael lyle' 
SUbject: RE: Mlssisauga 

Hi - I missed your replies - I do need to speak with you - are you around now? 

Halyna N. Perun 
A/Director 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna. Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 9:34 AM 
To: 'Michael Lyle' 
SUbject: Missisauga 

Privileaec/ and Confidential 

Hi Mike- Do you have the contract for me please? Also - I understand that Rick reviewed the issues with you and is 
putting together a deck (not sure if it's a joint deck- with the OPA)- would like to touch base with you about all this this 
morning sooner than later- thanks 

Halyna N. Perun 
A/Director 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: ( 416} 671-2607 
E-mail: Halyna.Perun2@ontario.ca 
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Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 7, 2011 3:28PM 
To: Michael Lyle 
Subject: Please call 

Hi Mike - I hope to talk to you before the weekend - Please call me when you can ~Thank you 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: { 416) 671 ~2607 
E·mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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• Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
October 11. 2011 2:04 PM 
Perun, Halyna N. (ENERGY) 

Subject: FW: Greenfield South Contract Deck 
Attachments: Gas Plant Considerations 2 (2) (JPR Comments 2A).ppt 

I was only able to get to slide 5 

From: Rehob, James (ENERGY) 
Sent: October 11, 20111:59 PM 
To: calwell, Carolyn (ENERGY) 
Subject: Greenfield South Contract Deck 

HI, Carolyn - my comments are attached. Please note that I'd be very happy to go over the deck again, but I thought I'd 
better get these comments to you now and we could work our way through them or proceed in any way that seems best. 
Kindly, 
James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
1n Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended reclpient(s) is 
prohibited. If you have received this message in error please notify the writer and permanenUy delete the message and 
all attachments. Thank you. 
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Gas Plant Considerations 

Date: October 11, 2011 



MJNJSTRYOF ENERGY 

r--··-·--··K;y--F~~t;-Ab~~t-th;-G~;;~fi~id· .. ·s~~th--Pi~;;t _______ ! 
'•••••••u••••••••••••••••-••••••••••••••••••••••••••••••••••••••••-•••••••••••••••••••••••••••••••••••u••••••• .. •••••••••••'"•••••••+••••••U•••••••••••••••u•••••••••••••••••••••••••••••••u••••••••••••••••••uu••••••••u•••••••••u•••u••••••••••u••••••••••••••••••••••••••••u••••••••••••••••u••••u•••••••••••••••,J 

• Successful applicant in Ministry of Energy run Clean Energy 
Supply (CES) RFP, contract signed with the OPA in April . 
2005. 

• Eastern Power, the project developer based in Ontario, has 
received all required provinci.al approvals, including 
Environmental Assessment and Certificates of Approval; 

• Eastern Power has received all required municipal 
approvals, including bu_ilding site approval from .the City of 
Mississauga issued in May 2011; · 

• Eastern Power has recently secured financing (confirmed 
by the OPA). -----·---~---__ _ __ ...... -· ---
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Legend: 
A - Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

Distance: 
AtoB: 
AtoC: 
A toO: 
A toE: 
A to F: 

220 Meters 
270 Meters 
soo Meters 
740 Meters 
910 Meters ~···--····· ·· 

. -~--~-:- .. -~~ 
~---a-··--·-•._.,_.....,.,.._--....-...---··----~-~ ·-
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MINISTRYOF ENERGY 
~------·--·----·-·-·--·-----------·--·-----.. ·-·R;~;~tE-;;~t~-·--·--·----·-----·-·----·--·---·-......... ____ ... _.~ 
i ..................................... ~ .................................................................................................... __ ...................................................... _ ................................................................................................................................... J 

• On September 24, in Mississauga, local Liberal party candidates 
announced that "construction on the project would be halted" and that 
"if elected the Government would work with Eastern to choose a new· 
site." The Mayor of Mississauga attended the announcement and 
endorsed the decision. 

• On September 28, the media carried pictures of the plant with 
construction well underway. · 

• On October 6, media reported Liberal insiders as saying that Eastern 
Power was warned back in May that any work they did was at their own 
risk. Currently, according to the.OPA, Eastern is contractually entitled 
and obliged continue construction. 

~ ·····-. 

............. -!-'-···· ... ---·----·· ---··,..,.._-.. ·-·-····_......_. ___ .... ..,___ __ ~ .... ....,........._..-.----·-____ ...,.,...-,. .. , .... ,.-.:-·--- ....... -~·· _ ..... -·=-=--~--· 
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MINISTRYOF ENERGY 
, ................................................................................... _. ........................................................................................................................................................................................................................................................ , 

I Issues ! 
i 1 
............................................................................................................................................................. .... .... ................ .... .... .......... ...................... ..... .... .................... .......................... . ........................................................... J. 

• Construction continues at the Greenfield South site. 

• The project has all applicable approvals. A regulatory mechanism for 
stopping construction could be challenged unaer the contract terms as 
well as in th~ courts, in the absence of a breach of approval conditions. 
A legislative solution, where carefully drafted, isles$ vulnerable to a 
successful suit. 

• Legal interaction with Eastern PowerJs through the OPA which 
currently holds and administers the contract. 

• Statements have been made by local politicians that the plant would 
not be relocated to a site in Mississauga or Toronto Alternative site 
options and alternative ways to supply Mississauga have not been 
identified. Alternative sites would require new provincial and municipal 
approvals processes to be undertaken involving appreciable delay and -· 

- -.---.expe_ns~_. . . -- - , . . -·- -- ---~- ---~----.. -_.,.-- .... --~ 
: - - - :: -i - ; : ; - -- - - : 
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MINISTRYOF ENERGY 

r·----·-··--·-·-·-·--·-·-----opti~~~--F-~·;-·st~PPi;;g·-ih-;-··pl~~t----·------·-· .. ·-·-··-··--·-·-1 
: • t : 
••••·••••••~••-••••••••••••••••-•••••..,•••••••••••·••-••-••••'"••••••••••• .. •••••••••••••••••••·•·••·•·••••·••-•-••-••-•••-••u•••••••w·••.-•••••-••••-••-••••••••• .......... ._,.,,,,.,.,,,.,, ........ ,_ ... ,, .. ,,,., .... ,., ....... -•••-•••••••••••-••••••••n••••••u•••·•••u•••---••-•••-••-• •••••••••-••••~ 

• Legislative/Regulatory - would have to nullify approvals already received 
• Legislation seen as more durable solution but requires time to enact and pass. 
• Developer could bring suit in interim, though legislation would ultimately trump 
• Legislation could provide for compensation, no compensation, manner of establishing 

compensation, arbitration/settlement process, etc. 
• There is some provincial precede~t re. Adams Mine for a legislative approach. 

• Contrac~ual- unilateral cancellation would lead to legal action. 
• OPA contract includes limitation clauses. 
• OPA is vulnerable to damages which have to be recovered from the rate-base; 
• Government could be sued thC!ugh likelyhood of success may be limited since it Is not a party. 

• Negotiations/arbitration/settlement- in return for ceasing construction, 
coverage of expenses to date ( e:$. sunk costs) and a new contract for a fntd­
jpr: similar-sized plant at a] new {ntd-jpr: and comparable?] site. 

-··,.. 
_____ .... -·_.~>-~..:.. --~,..-····-······ 

-~-..--.----'"" 
·~· ... -·-.. ·---,--
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I Next Steps . I 
; ............................................................................................................................................................................................................. " ...................................................................................................................... ~ ....... ) 

• 

• 

• 

• 

OPA be could be requested to approach Eastern Power about negotiating settlement, could 
include covering costs to date (:sunk costs), covering foregone revenue, as well as establishing 
a contract for a new site. [ 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel the 
contract. The Government could agree to cover some or all of the settlement costs. 

• There are some interpretive risks, including the argument that once the contract (initiative) Is passed to it, the Minister is 
limited in his authority to further direct the OPA a6out the same initiative. May have to refocus "direction" in terms of 
"expectations" 

Cambridge is a potential alternate site: [ntd-jpr: OPA mentioend KW and Lennox as well.] 
• The project would have to be reconfigured ( 450 MW peaking plant versus 280 MW 

combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discussions about this site although nothing has been agreed to. 
• Does not directly address supply needs in Mississauga and Toronto 

Proponent may be willing to settle for a large cash settlement representing foregone net 
revenue or may view its financial prospects as being better through the courts. 

_..., .. ,__._ ....... __..~ .... 
- ·· __ , __ ... ---~·-: -- -- ... ------·· ----· 

----.-~--------------~--~--
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._ Perun, Halyna N. (ENERG'Q 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 11, 2011 2:04 PM 

To: 
Cc: 

Lindsay, David (ENERGY); Kulendran, Jesse (ENERGY) 
Jennings, Rick (ENERGY) 

Subject: FW: Greenfield South Contract Deck 
Attachments: Gas Plant Considerations 2 (2) (JPR Comments 2A).ppt 

These are in progress - we'll have them in shape in about 15 min - but in any event - as far as we got 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the Intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer af!d permanently delete the message and 
all attachments. Thank you. 

From: Calwell, Carolyn (ENERGY) 
Sent: October 11, 20112:04 PM 
To: Perun, Halyna N. (ENERGY) 
Subject: FW: Greenfield South Contract Deck 

I was only able to get to slide 5 

From: Rehob, James (ENERGY) 
Sent: October 11, 2011 1:59 PM 
To: Calwell, Carolyn (ENERGY) 
Subject: Greenfield South Contract Deck 

Hi, Carolyn - my comments are attached. Please note that I'd be very happy to go over the deck again, but I thought I'd 
better get these comments to you now and we could work our way through them or proceed in any way that seems best. 
Kindly, 
James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 

1 



Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom It Is addressed . Any dissemination or use of this information by others than the intended reclpient(s) Is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Gas Plant Considerations 

Date: October 11, 2011 



MINISTRYOF ENERGY 

r-·--.......... K;-y-F~~t-;··Ab~~t-·th;--·G-~;-;~fi.~id-S~~th-Pi~~i--·----·· .. 1 

.......................................................................................................................................................................................................................................................................................................................................................................... 

• Successful applicant in Ministry of Energy run Clean Energy 
Supply (CESJ RFP, contract signed with the OPA in April 
2005. 

• Eastern Power, the project developer based in Ontario, has 
received all required provincial approvals, including 
Environmental Assessment and Certificates of Approval; 

• Eastern Power has received all required municipal 
approvals, including building site approval from the City of 
Mississauga issued in May 2011; 

• Eastern Power has recently secured financing (confirmed 
by the OPA). 
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MINISTRYOF ENERGY 

Legend: 
A- Proposed Greenfield Site 
B - Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

Distance: 
A to B: 
AtoC: 
A toO: 
A toE: 
A to F: 

220 Meters 
270 Meters 
500 Meters 
740 Meters 
910 Meters 
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~--·--····-·-.. ··-------··-··--- ---·--··-··-·····---··R~~~~t-E-;~~t~-- -·-··-·-·---·-·--··-···- -·--·· ··-· · ·········-··-·-! 
......................................................................................................................................................... ....................... ...... ..... u ......................................................... .......... ....... u ...... ..... ................. . ....... ............................ .. 

• On September 24, in Mississauga, local Liberal party candidates 
announced that "construction on the project would be halted" and that 
"if elected the Government would work with Eastern to choose a new 
site." The Mayor of Mississauga attended the announcement and 
endorsed the decision. 

• On September 28, the media carried pictures of the plant with 
construction well underway. 

• On October 6, media reported Liberal insiders as saying that Eastern 
Power was warned back in May that any work they did was at their own 
risk. Currently, according to the OPA, Eastern is contractually entitled 
and obliged continue construction. 
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• Construction continues at the Greenfield South site. 

• The project has all applicable approvals. A regulatory mechanism for 
stopping construction could be challenged under the contract terms as 
well as in the courts, in the absence of a breach of approval conditions. 
A legislative solution, where carefully drafted, is less vulnerable to a 
successful suit. 

• Legal interaction with Eastern Power is through the OPA which 
currently holds and administers the contract. 

• Statements have been made by local politicians that the plant would 
not be relocated to a site in Mississauga or Toronto Alternative site 
options and alternative ways to supply Mississauga have not been 
identified. Alternative sites would require new provincial and municipal 
approvals processes to be undertaken involving appreciable delay and 
expense. 
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! Options For Stopping the Plant I 
t .............................................................................................................................................................................................................................................................................................................................. --.......................... J 

• Legislative/Regulatory- would have to nullify approvals already received 
• Legislation seen as more durable solution but requires time to enact and pass. 
• Developer could bring suit in interim, though legislation would ultimately trump 
• Legislation could provide for compensation, no compensation, manner of establishing 

compensation, arbitration/settlement process, etc. 
• There is some provincial precedent re. Adams Mine for a legislative approach. 

• Contractual - unilateral cancellation would lead to legal action. 
• OPA contract includes limitation clauses. 
• OPA is vulnerable to damages which have to be recovered from the rat~base; 
• Government could be sued though likelyhood of success may be limited since it is not a party. 

• Negotiations/arbitration/settlement- in return for ceasing construction, 
coverage of expenses to date (e:8· sunk costs) and a new contract for a [ntd­
jpr: similar-sized plant at a] new Lntd-jpr: and comparable?] site. 
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I Next Steps I 
: : 
............................ ............................................. u ............. .................. ............................................................................................................................... .................................................. ..... ...................... .................... ,. 

• 

• 

• 

• 

OPA be could be requested to approach Eastern Power about negotiating settlement, could 
include covering costs to date (sunk costs), covering foregone revenue, as well as establishing 
a contract for a new site. [ 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel the 
contract. The Government could agree to cover some or all of the settlement costs. 

• There are some interpretive risks, including the argument that once the contract (initiative) is passed to it, the Minister is 
limited In his authority to further direct the OPA a6out the same Initiative. May have to refocus "direction" In tenns of 
"expectations" 

Cambridge is a potential alternate site: [ntd-jpr: OPA mentfoend KWand Lennox as well.] 
• The project would have to be reconfigured ( 450 MW peaking plant versus 280 MW 

combined cycle plant); 
• the developer would likely ask the OPA to take approval risk; and, 
• TransCanada has been in discuss{ons about this site although nothing has been agreed to. 
• Does not directly address supply needs in Mississauga and Toronto 

Proponent may be willing to settle for a large cash settlement representing foregone net 
revenue or may view its financial prospects as being better through the courts. 

£:>ontario 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

HI Halyna, 

King, Ryan (ENERGY) 
October 11, 2011 2:38PM 
Perun, Halyna N. (ENERGY) 
Re: Misslssauga 

Can you let us know where edits are at? We have a revised deck and want to incorporate to send up to OM 

From: Perun, Halyna N. (ENERGY) 
To: King, Ryan (ENERGY); Jennings, Rick (ENERGY) 
Cc: ca1we11, carolyn (ENERGY); Rehob, James (ENERGY) 
Sent: Tue Oct 1113:18:30 2011 
Subject: Mlsslssauga 

Privileged and Confidential 

Mike Lyle is meeting with Colin now- he said he'd be In a position to let us know whether or not the contract will be 
shared with legal post that meeting. 

In meantime, we'll be adding to the deck you sent - and should have something to you in the next hour or so. 

Halyna N. Perun 
A/Director 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671·2607 
E-mail: Halvna.Perun2@ontarlo.ca 

Notice 
This communication may be solicitor/client privUeged and contain confidential information intended only for the person(s) 
to whom It Is addressed. Any dissemlnatipn or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanentiy delete the message and 
all attachments. Thank you. 

From: King, Ryan (ENERGY) 
Sent: October 11, 201112:05 PM 
To: Perun, Halyna N. (ENERGY) 
Cc: Jennings, Rick {ENERGY) 
Subject: FW: 

Halyna, 
This is a draft deck we're working on for the meeting tomorrow. 

From: Jenkins, Allan (ENERGY) 
Sent: October 11, 2011 12:05 PM 
Tol Jennings, Rick (ENERGY); McKeever, Garry (ENERGY) 

1 



Cc: King, Ryan (ENERGY) 
Subject: RE: 

Formatted the presentation and made some additions of text and images. 

From: Jennings, Rick (ENERGY) 
Sent: October 11, 2011 10:31 AM 
To: Jenkins, Allan (ENERGY); McKeever, Gany (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: 

See attached per our discussion 

2 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc:: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
October 11, 2011 2:42 PM 
Perun, Halyna N. (ENERGY) 
.Rehob, James (ENERGY) 
Gas Plant 
Gas Plant Considerations (LSB).ppt 

As discussed - reflects James' changes and my review. Doesn't yet deal with possibility of injunction. 

Carolyn 

This communication may be solicltorlcflent privileged and contain confidentiallnfonnation only Intended fOI' the person{s) to whom It is addressed Any 
dissemination 01' use of thiS k'lfonnation by others than the intended ~t(s) is prohibited. If you have recatved this message In error please notify the ~ter 
and permanently delete the message and all attachments. Thank you. 
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MINISTRYOF ENERGY 

r-----·--K~y--F~·~t;Ab~~t-th·~-G~~~~f-i;·i-d-S~~th-Pi~·~t·-·····-··-····1 
............................................................................................................................................................................................................................................................................................................................................. 

• Successful applicant in Ministry of Energy run Clean Energy 
Supply (CES) RFP, contract signed with the OPA in April 
2005. 

• Eastern Power, the project developer based in Ontario, has 
received all required provincial approvals, including 
Environmental Assessment and Certificates of Approval; 

• Eastern Power has received all required municipal 
approvals, including building site approval from the City of 
Mississauga issued in May 2011; 

• Eastern Power has recently secured financing (confirmed 
by the OPA). 

~Ontario 
J• ' . 



MINISTRYOF ENERGY 

Legend: 
A- Proposed Greenfield Site 
B - dosest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

Distance: 
A to B: 
AtoC: 
A toO:. 
A toE: 
A to F: 

220 Meters 
270 Meters 
soo Meters 
740 Meters 
910 Meters ---
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MINISTRYOF ENERGY 
r--- ·-·-·- ·-- ··--···--·----·-·---···--·-·--··- --R;~~;;te-;;~t~----· ·-- ---· ·- · · --·- ·--··-··- --·-·-·· ·· 1 
i .................................................................................................................................................................................................................................................................................................................................................................................... J 

• On September 24, in Mississauga, local Liberal party 
candidates announced that "construction on the project 
would be halted" and that uif elected the Government 
would work with Eastern to choose a new site .. " The Mayor 
of Mississauga attended the announcement and endorsed 
the decision. 

• On ·September 28, the media carried pictures of the plant 
with construction well underway. 

• On October 6, media reported Liberal insiders as saying that 
Eastern Power was warned back in May th~t any work they 
d"id was at their own risk. · 

. -·-· --- ... ----------··-_____ ......... _.,.,_ .... ---~-· 
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I Issues ; 
i•••••••••••••••••n••••••••••••••ouooo••ou•o•n••••••un••••••u•••u•••••••••••••u••••••••••••••••••••••"••u<>.oa.o.,.+•••••••••• .. •••••n•••••••••u•••••••u••u•••u•••••••••••••un•••••••n•••••••n•••••u•••••••••••••••••••••••••••••••""'""""'"••••••u . . ..... ....... .. , . . ............ ............... ................. J 

• Construction continues at the Greenfield South site. According to the 
OPA, Eastern is contractually entitled and obliged continue 
construction. 

• The project has all applicable approvals. 

• The OPA is party to and administers the contract with Eastern Power. 
The Province is not a party t~ the contract. 

• Local politicians have stated the plant would not be relocated to a site 
in Mississauga or Toronto. Alternative ways to supply Mississauga have 
not been identified. Alternative sites, including, potentially, KWC, 
Nanticoke or Lennox,_ would require new provincial and municipal 
approvals processes to be undertaken. 

--·-· .. 
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MINISTRYOF ENERGY 
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• Legislative- requires time to enact and pass 
• Developer could bring law suit in interim, though legislation if passed could ultimately preclude 

liability and damages 
• Legislation could provide for compensation (or not) or could establish process to determine 

compensation · 
• Legislation could not avoid potential exposure under international agreements (e.g. NAFTA) 
• Provincial precedent: Adams Mine Lake Act, 2004 

• Regulatory- would have to nullify approvals already received 
• Likely to lead to financial exposure for province or OPA 

• Contractual-. unilateral termination can be expected to lead to legal action 
• Both OPA and Government could be l.ncluded as parties 
• · OPA contract includes limitation of liability clause, which could limit damages. 
• Damages payable ~y the OPA would be recovered from the rate-base. 

• Negotiations/arbitration/settlement- in return for ceasing construction and 
terminating Greenfield contract, OPA or Government could offer to pay for 
expenses to date (e.g. sunk costs) or to enter into a new contract for a new site. 

- -·----

£>ontario 



MINISTRYOF ENERGY 
r···---··--·-··--·· -------· -----··---·· -- ---·-- -r~i~~t-·s;;p·~------··-- · --··-······ --· ------ ---·--- · ·- ·1 
!ooo• •~•••••u• u•••••••• •oooooooooooouu•••••••••••••••••••••••••ouu o o ou oooooo••••n••••••••••ouoou ooooouooooooooouoo•••euo•••••••UohO• ••••ouoo•onoooooo••••••• o•onoouoooo.oooouoonoooo•ooooooooonooooo••ooooono oouuooouooooon oouooooo.oooooooooouoooooouoooo••••ooooononoooo•oooooooooooo•o•o•uououJ 

• 

• 

• 

• 
• 

OPA could be asked to approach Eastern Power about negotiating a settlement, which could 
include payment for costs to date (sunk costs), payment for foregone revenue, or negotations 
for a contract at a new site. 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel the 
contract. The Government could agree to pay some or all of the settlement costs. 

• The authority of the Mlnslterto Issue such a direction Is debatable. 

Cambridge is a potential alternate site: 
• The project would have to be reconfigured ( 450 MW peaking plant versus 280 MW 

combined cycle plant); 
• The developer would likely ask the OPA to take approval risk; and, 
• TransCanada .has been in discussi<;>ns about this site although nothing has been agreed to. 
• This alternative does not directly ad~ress supply needs in Mississauga and Toronto 

Other alternatives include Nanticoke or Lennox . 
Proponent may be willing to settle for a large cash settlement representing foregone net 
revenue or may view its financial prospects as being better through the courts. 

- ~-
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_P.;,run, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

King, Ryan (ENERGY) 
October 11, 2011 2:50 PM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY); Rehab, James (ENERGY) 
Re: Gas Plant 

()k, I will incorporate and note your caveats as well. 
Many thanKs 

From: Perun, Halyna N. (ENERGY) 
To: King, Ryan (ENERGY) 
Cc: Calwell, carolyn (ENERGY); Rehob, James (ENERGY) 
Sent: Tue Oct 11 14:47:31 2011 
Subject: FW: Gas Plant 

Hi Ryan 

This is as far as we've gotten so far. It does not deal with possibility of in;unction. Furtner, MOE legal wanted us to . 
include information about MOE options, but they are only meeting with their client at 3. 

Further, the info in this deck re legal options still require a review/approval by MAG central. 

Thanks 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-ma!l: Halyna.PerJn2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 
Attachments: 

King, Ryan (ENERGY) 
October 11, 2011 3:06 PM 
Calwell, Carolyn (ENERGY); Rehab, James (ENERGY); Perun, HaJyna N. (ENERGY) 
Gas Plant Considerations (v2).ppt 
Gas Plant Considerations (v2).ppt 

Per my discussion with James, ca., you please add the bullet on an injunction. I'll then put to Rick 

1 





.. - Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Rehob, James (ENERGY) 
October 11, 2011 3:32 PM 
King, Ryan (ENERGY) 
Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
FW: Updated Greenfield South Deck 
Gas Plant Considerations {v2) {JPR Comments).ppt 

Privileged & Confidential Legal Advice I Solicitor & Client Privileged 

October 11, 2011 

Hi, Ryan - I've updated the deck just now to add a point on injunctions - the injunction would likely be unavailable in our 
circumstances since the developer has not been and would not be violating existing law. When we discussed the 
potential of changing the regulatory status (e.g. MOE revoking or further conditionalizing their C of A), ft should be noted 
that such action carries the risk of founding the basis for a misfeasance in public office (abuse of power/public office) suit. 

In light of this coni ment, I was considering adding the following language to •Regulatory"' on Options slide: • Attempts to 
direct the regulators to change regulatory status, permits, etc. could be seen as misfeasance In public office". 
Please consider. 

Thanks, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
jam es.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) Is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

·. 
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MINISTRYOF ENERGY 

f""-----··K;y-F~~t·~-Abt;~t"th;··-G~~~-~fi~ld- ·s~~th--Pi~~t-··---·-1 
..................................................................................................................................... _ ..................................................................................................................................................................................................................... .,. 

• Succ~ssful applicant in Ministry of Energy run Clean Energy Supply 
(CES) RFP, contract signed with the OPA in April 2005. 

• Eastern Power, the project developer based in Ontario,·has received all 
required provincial approvals, including Environmental Assessment and 
Certificates of Approval; 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011; 

• Eastern Power has recently secured financing (confirmed by the OPA). 

... -.----- ...-------
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MINISTRY OF ENERGY 
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Legend: 
A- Proposed Greenfield Site 
B- Closest House · 
C- Closest Subdivision (North) 
D- Closest' Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

Distance: 
A to B: 
AtoC: 
A toO: 
A toE: 
A to F: 

220 Meters 
270 Meters 
500 Meters 
740 Meters 
910 Meters 

.. 

_.---~....- .. -
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MINISTRY OF ENERGY 

*Plant construction as of 28 September 2011 

--
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• On September 24, in Mississauga, local Liberal p~rty 
candidates announced that "construction on the project 
would be halted" .and that "if elected the Government 
would work with Eastern to choose a new site." The Mayor 
of Mississauga attended the announcement and endorsed 
the decision. · 

• On September 28, the media carried pictures of the plant 
with construction well underway. 

• On October 6, media reported Liberal insiders as saying that 
Eastern Power vyas warned back in May th~t any work they 
did was at their own risk. 

-·- --
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MINISTRYOF ENERGY 
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i ..................... ~······························ ......................................................................................................................................... -............................................................................................................................................. J 

• Construction continues at the Greenfield South site. 

• The project has all applicable approvals, a regulatory mechanism for stopping 
construction could be challenged in the apsence of a breach of approval 
conditions. 

• The OPA is party to and administers the contract with Eastern Power. The 
Province is not a party 'to the contract. 

• Statements have been made by local politicians that the plant would not be 
relocated to a site in Mississauga or Toronto. · 

• Alternative site options and alternative ways to supply Mississauga have not 
been identified. Alternative sites would require new provincial and municipal 
approvals processes to be undertaken. · 

-----·· 
______ , _ _.. 

----·--------
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MINISTRYOF ENERGY 
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l . : 

! ·Options For Stopping the Plant I 
;•••••••••••••••••••••••••ooooo uouuo••••••••u•••• •••u•o•n••••• •o•nnooooooooo•ou•o•••••••••••nooooooooouoo•o•ooouuo•••••••••••••nonoouoou••ooo uooouuo.ooaou•uooooo•••••• .. o•Oo•ono•o••••••••ouuo•• ••••••••••• •u •••••••ono•u••••••••••••••••••ouooouo oo•••••u•••••• •••n•••u••••••u•u••••••••••••••J 

• Legislative - requires time to enact and pass 
• Developer could bring law suit in interim, though legislation if passed could ultimately preclude liability and 

damages . 
• Legislation could provide for compensation (or not) or could establish process to determine compensation 
• Legislation could not avoid potential exposure under international agreements (e.g. NAFT A) 
• Provincial precedent: Adams Mine lake Act, 2004 

• Regulatory - would have to nullify approvals already received 
• Ukely to lead to financial exposure for province or OPA. Contractual- unilateral termination can be expected to 

lead to legal action 
• Both OPA and Government could be included as parties 
• OPA contract includes limitation of liability clause, which could limit damages. 
• Damages payable by the OPA would be recovered from the rate-base. 

• Negotiations/arbitration/settlement- in return for ceasing construction and terminating 
Greenfield contract, OPA or Government could offer to pay for expenses to date (e.g. 
sunk costs) or to enter into a new contract for a new site. 

• Injunction: explored but would not be a live option since Developer is not violating the 
law. 

....--·-

., 

£;>ontario 



MINISTRYOF ENERGY 
r··--.. ·-·····-·· ······-.. -········-·--·----·---·---·-··- ... ... ,~~"~;;t-st-;;;;-·--- -·- --···-·--· ··-·-----······-·--- · --·--·1 

............................................................................................................................................................. .,. .......................................................................................................................... -................................................................................. .. 

• 

• 

• 

• 

OPA could be asked to approach Eastern Power about negotiating a settlement, which could 
include payment for costs to date (sunk costs), payment for foregone revenue, or negotiations 
for a contract at a new site. 

Could require a Ministerial direction to the OPA to renegotiate the contract or cancel the 
contract. The Government could agree to cover some or all of the settlement costs. 

Cambridge is a potential alternate site, key considerations: 
• The. project would have to be reconfigured ( 450 MW peaking plant versus 280 MW 

combined cycle plant); · · 
• the developer would likely ask the OPA to take approval risk; 
• TransCanada has been in discussions about this site although nothing has been agreed to; 

and, · · 
• Does not directly address supply needs in Mississauga and Toronto. 

Proponent may be willing to settle for a large cash settlement representing foregone net 
revenue or may view its financial prospects as being better though the courts. 

- ·--·---------- -·-
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Rehab, James (ENERGY) 
October 11, 2011 4:05 PM 
King, Ryan (ENERGY) 

Cc: 
Subject: 

Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
RE: Updated Greenfield South Deck 

Ryan, I appologize but I'm having significant issues with the combination of power point and outlook just now- its 
crashed my system (twice)- To the Options slide, please add the following language under "Regulatory": 

Risk that regulatory solution(s) desianed to change developer's approval status could attract misfeasance in 
public option suit. 

Thanks and sorry for the delay- James 

From: Rehab, James (ENERGY) 
Sent: October-11-11 3:32PM 
To: King, Ryan (ENERGY) 
Cc: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
SUbject: FW: Updated Greenfield South Deck 

Privileged & Confidential legal Advice I Solicitor & Client Privileged 

October 11, 2011 

Hi, Ryan - I've updated the deck just now to add a point on injunctions -the injunction would likely be unavailable in our 
circumstances since the developer has not been and would not be violating existing law. When we discussed the 
potential of changing the regulatory status (e.g. MOE revoking or further conditionalizing their C of A), it should be noted 
that such action carries the risk of founding the basis for a misfeasance in public offtee (abuse of power/public off~ee) suit 

In light of this comment, I was considering adding the following language to "Regulatory" on Options slide: • Attempts to 
direct the regulators to change regulatory status, permits, etc. could be seen as misfeasance In public office". 
Please consider. 

Thanks, 

James 

James P. H. Rehob 
Senior Counsel 
Ministry of Energy and 
Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Tel: 416-325-6676 
Fax: 416-325-1781 
james.rehob@ontario.ca 

Notice 

This communication may be solicitor/client privileged and contain confidential information only Intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the Intended recipient(s) is 

1 



prohibited. If you have received this message In error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

King, Ryan (ENERGY) 
October 11, 2011 4:55 PM 
Silva, Joseph (ENERGY) 

Cc: 
Subject: 

Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY) 
RE: Gas Plant Considerations (v3) (Oct 11 ).ppt 

Hi Joseph, 
Please hold before printing. LSB may have a couple of tweaks regarding an OPA direction. They will be providing a 
revised deck from the version I sent up. 

From: Silva, Joseph (ENERGY) 
Sent: October 11, 2011 4:50 PM 
To: King, Ryan (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); McKeever, Garry (ENERGY); MacCallum, Doug (ENERGY); 
Jenkins, Allan (ENERGY); Rehob, James (ENERGY); Calwell, Carolyn (ENERGY) 
SUbject: RE: Gas Plant ConsJderations (v3) (Oct 11).ppt 

HI Ryan - sure, we'll print here. 

From: King, Ryan (ENERGY) 
Sent: October 11, 2011 4:47 PM 
To: Silva, Joseph (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); McKeever, Garry (ENERGY); MacCallum, Doug (ENERGY); 
Jenldns, Allan (ENERGY); Rehob, James (ENERGY); Calwell, Carolyn (ENERGY) 
Subject: Gas Plant Considerations (v3) (Oct ll).ppt 

Hi Joseph, 
Approved Deck attached. Are you able to print off colour copies for the meeting? Need about 10 or so. 
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~ Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Rehob, James (ENERGY) 
October 11, 2011 5:32 PM 

To: 
Subject: 

Catwell, Carolyn (ENERGY}; Perun, Halyna N. (ENERGY) 
FW: Gas Plant Considerations {v3) (Oct 11 ).ppt 

Attachments: Gas Plant Considerations (v3) (Oct 11 ).ppt 

HI, I've had Martina print the latest deck received from Ryan and left same on your chairs - My assessment - the deck 
does not include all of the detail we had provided, including the latest info (which Ryan has received) on misfeasance in 
public office, etc. There was also a bullet I had added relating to the risk that the direction itself could be challenged 
based on alternative interpretations of the direction authority (whether the Minister can direct again on the same initiative 
already passed to the OPA). At any rate, the gist of our advice is certainly there minus a few of the details. Thanks! 
James 
I'm leaving for home so please do feel free to reach me on my cell-647-218-3964. I'm assuming that I am not required for 
tomorrows' meeting, but let me know if that assumption is not correct and I would be delighted to join. Once I know the 
time, I'll certainly be available by telephone. 

Kindly, 
James 

From: King, Ryan (ENERGY) 
Sent: October 11, 2011 4:47 PM 
To: Silva, Joseph (ENERGY) 
Cc: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY); McKeever, Garry (ENERGY); MacCallum, Doug (ENERGY); 
Jenkins, Allan (ENERGY); Rehob, James (ENERGY); calwell, carolyn (ENERGY) ' 
Subject: Gas Plant Considerations (v3) (Oct ll).ppt 

Hi Joseph, 
Approved Deck attached. Are you able to print off colour copies for the meeting? Need about 10 or so. 
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Gas Plant Considerations 

Date: October 11, :zo11 



MINISTRY OF ENERGY 
, ••• .,._ • ._~•••••••t•••••••••••••••••••••••••u••u••••••••••••••••••••••••••••••••••••••u•••••uu••••••••u•••••u+•u+•••••••••••••••••••••••••••••u•••••••••••••••••••••••••••••u••••••••••••u•••••••••••••••••••••••u•••••••••••••••••••••u••••••••••• .. ••••••••••••••,.••••••••••••••--••••••••••••••••••••••••••••••••• ... ·\ 

I Key Facts About the Greenfield South Plant I 
'•••••••••••••••••••••••••••••••••••••••••••••••••••u•u••••••••u••••••••u•••••••••••••u••••••••••••••u•••••u•••••••••••••••••••••u•••••••••••-•••••••u•••uu•••••u•••••••••••••••••••••••••u•••••••u••••- •u•••.uu•••••u••u••••••••••••••-•••••••o+t·•••••••••••n·o·o••n·o-..,•-••• ... ••.....,-o•·-·- •·-·- ""' 

• Successful applicant in Ministry of Energy run Clean Energy Supply 
(CES) RFP, contract signed with the OPA in Apri12oos. 

• Eastern Power, the project developer based in Ontario, has received all 
required provincial approvals, including Environmental Assessment and 
Certificates of Approval; 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011; 

• Eastern Power has recently secured financing (confirmed by the OPA). 

-~ -- -- ------------ . --~ . ··----..---....... -·4--··· --... ---· ... ·-·-=--__.:----------~ 
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Legend; . 
A - Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdlvisiol) {South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

D~bn~ 

A~~ 

A~C 

A~~ 

A~~ 

A~~ 

220 Meters 
270 Meters 
500 Meters 
740 Meters 
910 Meters ------ ·-·--
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MINISTRYOF ENERGY 
r-··--·-·-···-···-· ----------- -·-····----·--···-··R~~-~~t--E;;~t; ---·--·-·--·----·-·-··-- . -----···--· --······ ~····! 

: : 
'·•••••••••••••••••••••••n••••••u••••••••••••••••••••u••••••••••••••••u•••u••••••••••••••• .. •• .. •••••••u••••• .. •••••••'"•••+••••••••+•••n•••••u••••n••••••••••••••••••••••••uuu•••••••u•••••u•••••--•••••••n••••••••••u•••u•••u•••u•••u••••••••••n•u•••u•••••••••••••u•••••••••u•••n•u•••••••u•••••••••••; 

• On September 24, in Mississauga, local Liberal party candidates 
announced that "construction on the project would be halted" and that 
"if elected the Government would work with Eastern to choose a new 
site." The Mayor of Mississauga attended the announcement and 
endorsed the decision. 

• On September 28, the media carried pictures of the plant with 
construction well underway. 

• On October 6, media rep<;>rted Liberal insiders as sayi~g that East~rn 
Power was warned back 1n May that any work they d1cf was at the1r own 
risk. 

--~.:...._....·--·---.... ~ ____ _,_,.-
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MINISTRVOF ENERGY 
, •••••••••••••••••u·•••••••u•••u•••••••••••oah•uu••••••u•••••••••••••••••••u•••u••u•••••••u••-••••••••••••••••••u••••u•••u•••••••••n•••••••••h*-•••n•••••uu••n•nnuu•,u u ••••••••••nu••n••••••••••••••t•u•••••••••••••••••••••••• .. •••••••••••u••••••••••u••••••••••••••••••••u••u•••••••••••••••••••, 

I Issues ! 
! ! , ........................................................................................................................................................... -.......................................................................................................................................................................... .,. 

• Construction continues at the. Greenfield South site. 

· • The project has all appli"cable approvals, a regulatory mechanism for stopping 
construction could be challenged in the absence of a breach of approval 
conditions. 

• The OPA is party to and administers the contract with Eastern Power. The 
Province is not a party to the contract. 

• Statements have been made by local politicians that the plant would not be 
relocated to a site in Mississauga 9rToronto. 

• Alternative site options and alternative ways to supply Mississauga have not 
been identified. Alter~ative sites would require new provincial and municipal 
approvals processes to be undertaken. 

... __ .... ... --.. -----------~------- -'-·~ 
... ·-··· ...... ·--·--·-
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~--------·····-··-----------··-··-·-·opti~~;··F~;--p;~~;~·di~·g------ ·- -----·· ·--- -----1 
~ : 
••••••••••••u••••••.o.•o•o•••••••o•n••••••••••••••••n••••••••••••uooououooouoooooooooouooouooou•••••••••••••h•••'" .. ••n•••••n•••••••••••••••••••••••u••••••• •••••••unooooouo••••••••••••••••••••••••••••••••••••••••a••••••••••a.ooooo•o•••••••••••••••• u ooouoooooooouooo u oo ouooo•••••••••o• u ooooooouo u ouoo .. 

• Legislative - requires time to enact and pass 
• Developer could bring law suit in interim, though legislation if passed could ultimately preclude 

liability and damages ~ 

• Legislation could provide for compensation (or not) or could establish process to determine 
compensation 

• Legislation could not avoid potential exposure under international agreements (e.g. NAFT A) 
• Provincial precedent: Adams Mine Lake Act, 2004 

• Regulatory- would have to nullify approvals already received 
• Likely to lead to financial exposure for province or OPA. Contractual -unilateral termination can 

be expected to lead to legal action 
• Both OPA and Government could be included as parties 
• OPA contract includes limitation of liability clause, which could limit damages. 
• Damages payable by the OPA could be recovered from the rate-base and/or the tax base. 

" Negotiations/arbitration/settlement- in return for ceasing construction and terminating Greenfield 
contract, OPA or Government could offer to pay for expenses to date (e.g. sunk costs) and to enter 
into a new contract for a new site. · 

• Injunction: explored but would not be a live option since Developer is not violating the law. . . 

--- ._.- ----
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l Next Steps 1 . : 
; •••••••••••••u••••·•••• U••••••••••H••••nu•••••••••u•••••••••••••••••••••••••••••••••••••••ou-..•••••••••••nu••••••••••nn•u••••u•••••••••n•••••••u••••••••••••••uoouo••••••••••••••••••••••••uouoouo u•••••••••••••••u•••••••••onooooou•o••••••••••••••••u•••u•••••••••uou ooouo•••uoooouu•••••••o u •l 

• OPA could be asked to approach Eastern Power about negotiating a settlement, which could include 
payment for costs to date (sunk costs), payment for foregone revenue, or negotiations for a contract 
at a new site. An incentive may be required. The project's lenders would need to be included in 
negotiations. 

• Could require a Ministerial direction to the OPA to renegotiate the contract or cancel the contract. The 
Government could agree to cover some or all of the settlement costs. 

• Potential alternate sites would need to be explored, for example Cambridge. Key considerations: 
• The project may have to be reconfigured (e.g. 450 MW peaking plant versus 280 MW combined 

cycle plant); . · 
• A quick relocation option with limited approval risk may be required; 
• TransCanada has been in discussions about certain sites although nothing has been agreed to; 

and, 
• Does not directly address supply needs in Mississauga and Toronto. 

• Proponent may be willing to settle for a financial cash settlement representing foregone net revenue 
or may view its prospects as being better though the courts. 

---

£;>ontario 
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' P,Prun, kalyna N. (ENERGY) 
~ . 
F~tom: lntrator, Daphne (JUS} 
Sent: October 11, 2011 9:55 PM 
To: Perun, Halyna N. (ENERGY); Lipman, Jay (ENE) 
Cc: Wilson, Malliha (JUS); Roszell, Rand (ENE); Scarfone, Janet (JUS); Feltman, Scott (JUS); 

Slater, Craig (JUS}; Wong, Tala (JUS); Salim, Fateh (JUS); Calwell, Carqlyn (ENERt?Y) 
Subject: Re: Gas Plant 

Halyna 

Scott and I are on the phone with eachother and are drafting a few comments for you which we hope to provide to you 
shortly. 

Daphne 
---

Sent from my BlackBerry Wireless Device 

From: Perun, Halyna N. (ENERGY) 
To: Upman, Jay (ENE) 
Cc: Wilson, Malliha (JUS); Roszell, Rand (ENE); Scarfone, Janet (JUS); Feltman, Scott (JUS); Slater, Craig (JUS); Wong, 
Tala (JUS); Salim, Fateh (JUS); Intrator, Daphne (JUS); calwell, Czlrolyn (ENERGY) 
Sent: Tue Oct 11 21:51:23 2011 
Subject: Re: Gas Plant 

Thanks Jay- Malliha's email went to my MOH account -

Scott or Daphne - may I contact you this evening about adding reference to dlsrirt:~inatory clause -

Re the other comments from DAG - will Incorporate most but we have no further info about sunk costs or loss of profits 
and expect that the OPA will speak to this; re reference to payment for foregone revenue in next steps -is possible 
outcome/possible asks but we can re-phrase 

Re long term energy plan - have asked client to advise - may not hear further on this til the morning -

If anyone else has further suggestions for edits based on Dep's email please let me know asap- thank you 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Lipman, lay (ENE) 
To: Perun, Halyna N. (ENERGY); Calwell, carolyn (ENERGY) 
Cc: Scarfone, Janet (JUS); Intrator, Daphne (JUS); Felqnan, Scott (JUS); Roszell, Rand (ENE) 
Sent: Tue Oct 11 21:21:24 2011 
Subject: Fw: Gas Plant 

Halyna, here Is language re the regulatory option to address the comment below. 

In the third bullet. after the sentence ending with " ... defend the challenge." add the following sentence: 
"No apparent environmental basis for action at this point". 

1 



Jay 
,. 

r - - - --- --------------·- ----- . -- --- - .. 
From: Wilson, Malliha (JUS) 
To: Lipman, Jay (ENE) 
Sent: Tue Oct 11 20:30:55 2011 
Subject: Fw: Gas Plant 

Sent from my BlackBerry Wireless Device 

From: Wilson, Malliha (JUS) 
To: 'Halyna.Perun@ontarfo.ca' <Halyna.Perun@ontarlo.ca>; Scarfone, Janet (JUS); Intrator, Daphne (JUS); calwell, 
Carolyn (ENERGY); 'SOMT.Jay.Upman@ontarfo.a~' <SOMT.Jay.Upman@ontarlo.ca>; Feltman, Scott (JUS) · 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Wong, Tala (JUS); Roszell, Rand (ENE) 
Sent: Tue Oct 11 20:29:11 2011 
Subject: Fw: Gas Plant 

Sent from my BlackBerry Wireless Device 

From: 01 Oano, Sandra (JUS) 
To: Wilson, Malllha (JUS) 
Cc: Wong, Tala (JUS) 
Sent: Tue Oct 11 20:12:04 2011 
Subject: Re: Gas Plant 

These are the DAG's suggestions: 

Should say solicitor client privileged on each page and cover 

Under legislative option, should first say what can be done with legislation eg give statutory authority to terminate, cap 
damages, set out process ... 

Under regulatory, say may require change in circumstances re environmental impact since, given approval and unaware 
of environmental impediment at this stage 

Under contractual, needs reference to discrimination. 

Crown not liable for contract seems a bit bold, at least need to be clear OPA could be and there could be some exposure 
to Crown 

Would not be so explicit re where payment coming from re rate or tax base 

What are heads of damages sunk;loss of profits where are we on latter 

Next steps-depends if opa sees slides 

Why are we serving up foregone revenue 

Last two pages not tight 

Is it so clear opa could force a ministerial direction? 

2 



• What do!s the energy plan to say about this need and any replacement need? Can It be said that 'we thought we needed tl(s plant but we don't now'? 

·-·-·· -·--·-,---~------
From: Wilson, Malllha (JUS) 
To: Dl aano, Sandra (JUS) 
Cc: Wong, Tala (JUS) 
Sent: Tue Oct 1118:59:07 2011 
Subject: FW: Gas Plant 

We have not reviewed yet- but thought I would pass on 

---- - ---- -----··------

--------------------------------------------------------------------------------From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 20116:46 PM 
To: Wilson, Malllha (JUS) 
Cc: Slater, Craig (JUS); Jntrator, Daphne (JUS); Feltman, Scott (JUS); Scarfone, Janet (JUS); Upman, Jay (ENE); calwell, 
Carolyn (ENERGY); Salim, Fateh (JUS); Roszell, Rand (ENE) 
Subject: Gas Plant 

Privileged and Confidential 

Hello Malliha- this version reflects discussion with Scott and Daphne post briefing with DAG and has inserts from MOE 
which Jay also worked up with Scott and Daphne. 

We took a less Is more approach re legal comments in the deck but I'll be prepared to speak to the matters raised at that 
DAG's briefing today at tomorrow morning's briefing. · 

Ps. Though the Contract Is between the OPA and "Greenfield South Power Corporation" both the client and the OPA refer 
to it the developer as KEastern Power" -so I did not change this throughout the slides at this point- something that I will 
speak to tomorrow as well to clarify If necessary. 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential Information intended only for the person(s) 
to whom It Is addressed. Any dissemination or use of this information by others than the intended recipient(s) Is 
prohibited. If you have received this message In error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. {ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Jennings, Rick (ENERGY) 
October 11 , 2011 10:15 PM 
Perun, Hafyna N. (ENERGY) 
Calwell, Carolyn (ENERGY) 
Re: Mississauga 

The inclusion of "foregone revenue" in the deck isn't to offer it up but to note that this 
will be the expectation of the developer. Eastern Power will also be expecting to develop a 
project at another site as part of any settlement. 

Re the LTEP, the Greenfield South project is implicitly part of the LTEP. It is not 
mentioned explicitly in the document but is assumed as part of the approved gas capacity. 

sen~ from my BlackBerry Wireless Handheld 

Original Message 
From: Perun, Halyna N. (ENERGY) 
To: Jennings, Rick {ENERGY) 
Cc: Calwell, Carolyn {ENERGY) 
Sent: Tue Oct 11 21:38:37 2011 
Subject: Mississauga 

Hi Rick - the Deputy AG has some questions on the slides - in "next steps" - re payment for 
foregone revenue - I assume that is possible but not a starting position - he is wondering 
why we are "serving up" the foregone revenue 

Also - is the miss gas plant part of thr ltep? Can we say - we thought we needed this plant 
but we don ' t now? 

Thanks for clarifying Rick 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
88 : 416 671 2607 

Sent using BlackBerry 





~ 

Perun, Halyna N. (ENERGY) 
.. " 1 

From: 
Sent: 

lntrator, Daphne (JUS} 
October 11, 2011 10:39 PM 

To: Perun, Halyna N. (ENERGY}; Scarfone, Janet (JUS}; Slater, Craig (JUS}; Wilson, Malliha 
(JUS}; Calwell, Carolyn (ENERGY}; Lipman, Jay (ENE}; Salim, Fateh (JUS}; Wong, Tala 
(JUS); Roszell, Rand (ENE}; Feltman, Scott (JUS) 

Subject: Fw: Gas Plant: Comments on DAG Questions 
Attachments: 

follow Up Flag: 
Flag Status: 

lnsert.docx 

Follow up 
Flagged 

See attached insert from Scott and me. 

Daphne 

Sent from my BlackBerry Wireless Device 

- - --- Original Message -----
From: Daphne Intrator <dintraton@rogers.com> 
To : IntratorJ Daphne (JUS) 
Sent : Tue Oct 11 22 :36:13 2011 
Subject : Gas Plant : Comments on DAG Questions 

1 





Scott and I thought it might assist you if we gave you some thoughts, where we 
can about revisions to the slides to address the DAG's comments. We set out his 
comments and our thoughts below. Feel free to revise as you think best. 

Should say solicitor client privileged on each page and cover 

• We assume you will add this. 

Under legislative option, should first say what can be done with legislation 
eg give statutory authority to terminate, cap damages, set out process ..• 

• The contract could be cancelled by legislation that would incl~e 
provisions such as: 

o A provision expressly terminating the agreement; 
o A provision immunizing the Crown and the OPA from any a·nd all 

lawsuits arising from the cancellation of the agreement 
o If desired, a provision addressing the types of compensation that 

will be provided and a mechanism (such as arbitration) for 
determining compensation, or alternatively stipulating that no 
compensation at all will be provided. 

• As the courts interpret these types of provisions very restrictively, the 
legislation would have to be drafted very carefully and be verY clear and 
explicit. · 

Under regulatory, say may require change In circumstances re 
environmental impact since, given approval and unaware of environmental 
Impediment at this stage 

Jay has provided language to address this point 

Under contractual, needs reference to discrimination. 

• Article 13 of the contract contains a "discrimination clause". This clause 
gives Eastern a right to damages If there is legislation, regulations or an 
OIC that affects Eastern's rights under the contract and gives them a right 
to damages. 

o If a statute were passed it could void the discrimination clause. 
Thus, if the entire contract were voided by statute, the 
discrimination clause would also be voided and would therefore not 
apply. 

o Even if a statute does not invalidate the contract and the 
discrimination clause, there is a legal argument that the 
discrimination clause is not enforceable. Some courts have held 
that this type of clause cannot be applied to the provincial · 
government because it amounts to an indirect fetter on the power of 
the Legislature to legislate. However, the contract is with the OPA, 



not the Crown, and therefore there is a reasonable argument that 
the discrimination clause does not fetter the Legislature and would 
therefore be upheld by a court. 

Crown not liable for contract seems a bit bold, at least need to be clear 
OPA could be and there could be some exposure to Crown 

• The contract is between the OPA and Eastern Power and accordingly the 
Crown is not a party to the contract. Accordingly, if the Crown were 
breached, it would be the OPA that would be liable for such a breach. 

• The Crown, however, could be liable in tort if it induced a breach of 
contract by OP A. 

Would not be so explicit re where payment coming from re rate or tax 
base · 

• . We don't have any comments on this and assume you will address it. 

What are heads of damages sunk;loss of profits where are we on latter 

• If a court found that the contract was breached, the main heads of damage 
would be: 

o sunk cC>sts: these are past costs that have already been Incurred 
under the contract (for example costs related to the winning of the 
contract, Initial design, legal and other professional fees, items 
purchased for the facility and costs of co_nstruction to date.) 

o lost profits: generally speaking these would be based upon the 
anticipated profit .over the life of the contract. However, Article 14 of 
the contract excludes compensation for "consequential loss" which 
is defined to include "loss of profits". However, it is not clear how a 
court would interpret Article 14. It is possible that not all lost profits 
would fall within the scope of this clause. 

We have no comments on the remaining questions set out below 

Next steps-depends If opa sees slides 

Why are we serving up foregone revenue 

Last two pages not tight 

Is It so clear opa could force a ministerial direction? 

. ' 
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What does the energy plan to say about this need and any replacement 
need? Can it be said that 'we thought we needed this plant but we don't 
now'? 





~ 

Pen"nJ ~ialyna N. (ENERGY) 
'( 

From: 
Sent: 
To: 
Cc: 
Subject: 

ok 

Wilson, Malllha (JUS) 
October 12, 2011 7:44 AM 
Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY) 
RE: Gas Plant 

From: calwell, carolyn (ENERGY) 
Sent: October 12, 2011 7:22 AM 
To: Wilson, Malllha (JUS) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: Re: Gas Plant 

Halyna is going Into meeting at 9:30. By then please. 

Carolyn 

From: Wilson, Malllha (JUS) 
To: calwell, Carolyn (ENERGY) 
Sent: Wed Oct 12 07:18:54 2011 
Subject: Re: Gas Plant 

When do u have to finalize carolyn. I am on my way Into the office now 

Sent from my BlackBerry Wireless Device 

From: Calwell, carolyn (ENERGY) 

= 

.· 

To: Scarfone, Janet (JUS); Intrator, Daphne (JUS); Lipman, Jay (ENE); Feltman, Scott (JUS); Perun, Halyna N. (ENERGY); 
Wilson, Malllha (JUS) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Wong, Tala (JUS); Roszell, Rand (ENE) 
Sent: Wed Oct 12 06:59:08 2011 
Subject: FW: Gas Plant 

I have had some transmission problems with my message below. Apologies if you have it twice. 

Carolyn 

From: Calwell, Carolyn (ENERGY) 
Sent: Tue 11/10/201111:29 PM 
To: Wilson, Malllhl! (JUS); Scarfone, Janet (JUS); Intrator, Daphne (JUS); Jay.Upman@ontario.ca' Feltman, Scott (JUS); 
Perun, Halyna N. (ENERGY) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Wong, Tala (JUS); Roszell, Rand (ENE) 
Subject: RE: Gas Plant 

Thank you Daphne, Scott and Jay for proposed wording to address the comments below. Halyna and I have tried 
to Incorporate the suggestions while preserving the clients' format and style. To the extent that additional detail that 
Daphne and Scott provided Is not Incorporated into the slides, that detail will be spoken to. The revised deck Is attached. 
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We also had the opportunity to follow up on with the clients on the connection between the Long Term Energy Plan and c 
this plant This project was not named, but the electricity capacity that this plant is expected to provide was lnclu~d In 
the electricty from gas forecasts, so the project is Implicitly part of the LTEP. It will be difficult to say we don't need this 
~~n~ I 

Carolyn 

From: Wilson, Malliha (JUS) 
Sent: Tue 11/10/2011 8:29 PM 
To: Perun, Halyna (MOH); Scarfone, Janet (JUS); lntrator, Daphne (JUS); calwell, carolyn (ENERGY); 
'SOMT Jay.Upman@ontarfo.ca'; Feltman, Scott (JUS) 
Cc: Slater, Craig (JUS); Sahm, Fateh (JUS); Wong, Tala (JUS); Roszell, Rand (ENE) 
Subject: fw: Gas Plant 

Sent from my BlackBerry Wireless Device 

From: OJ aano, Sandra (JUS) 
To: Wilson, Malllha (JUS) 
Cc: Wong, Tala (JUS) 
Sent: Tue Oct 11 20:12:04 2011 
Subject: Re: Gas Plant 

These are the DAG's suggestions: 

Should say solicitor client privileged on each page and cover 

Under legislative option, should first say what can be done with legislatlon eg give statutory authority to terminate, cap 
damages, set out process.. . · 

Under regulatory, say may require change in circumstances re environmental impact since, given approval and unaware 
of environmental impediment at this stage 

Under contractual, needs reference to discrimination. 

Crown not liable for contract seems a bit bold, at least need to be clear OPA could be and there could be some exposure 
to Crown 

Would not be so explicit re where payment coming from re rate or tax base 

What are heads of damages sunk;loss of profits where are we on latter 

Next steps~epends If opa sees slides 

Why are we serving up foregone revenue 

Last two pages not tight 

Is it so clear opa could force a ministerial direction? 

What does the energy plan to say about this need and any replacement need? Can it be said that 'we thought we needed 
this plant but we don't now'? 

~---------
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::ro"m: Wll~n, Malllha (JUS) 
· To: 01 Ciano, Sandra (JUS) 

Cca: Wong, Tala (JUS) 
Sent: Tue Oct 11 18:59:07 2011 
Subject: FW: Gas Plant 

We have not reviewed yet- but thought I would pass on 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 6:46 PM 
To: Wilson, Malliha (JUS) 
Cc: Slater, Craig (JUS); Intrator, Daphne (JUS); Feltman, Scott (JUS); Scarfone, Janet (JUS); Lipman, Jay (ENE); Calwell, 
Qlrolyn (ENERGY); Salim, Fateh (JUS); Roszell, Rand (ENE) 
Subject: Gas Plant 

frlvileged and Confidential 

Hello Malllha - this version reflects discussion with Scott and Daphne post briefing with DAG and has inserts from MOE 
which Jay also worked up with Scott and Daphne. 

We took a less is more approach re legal comments In the deck but I'll be prepared to speak to the matters raised at that 
DAG's briefing today at tomorrow morning's briefing. 

Ps. Though the Contract Is between the OPA and *Greenfield South Power Corporation· both the client and the OPA refer 
to It the developer as *Eastern Power• - so I did not change this throughout the slides at this point - something that I will 
speak to tomorrow as well to clarify if necessary. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontarlo.ca 

Notice . 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it Is addressed. Any dissemination or use of this Information by others than the intended reciplent(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Okay 

Jennings, Rick (ENERGY) 
October 12, 2011 8:56AM 
Sliva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
King, Ryan (ENERGY) 
RE: meeting earlier with Dep? 

From: Silva, Joseph (ENERGY) 
Sent: October 12, 2011 8:52AM 
To: Jennings, Rick (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subject: RE: meeting earlier with Dep? 

Thanks everyone. 

Was just speaking with Rebecca, and she said maybe 930 is fine. The Dep is at a function and may 
not be in until after 915 anyway, but let's do target as close to 930 as possible. 

----------------------------------------------------
From: Jennings, Rick {ENERGY) 
Sent: October 12, 2011 8:48AM 
To: Perun, Halyna N. (ENERGY) 
Cc: King, Ryan (ENERGY); Sliva, Joseph {ENERGY) 
Subject: RE: meeting .earlier with Dep? 

Yes, that's okay. 

From: Perun, Halyna N. {ENERGY) 
Sent: October 12, 20118:47 AM 
To: Jennings, Rick (ENERGY) . 
Cc: KJng, Ryan {ENERGY); Silva, Joseph (ENERGY) 
Subject: meeting earlier with Dep? 

HI Rick- Joseph suggests that we meet with the Deputy before 9:30- are you free about 9:15? 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6661/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontarlo.ca 

Notice 

1 
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This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended reclpient(s} is 
prohibited. If you have received this message In error please notify the writer and perr:nanently delete the message and 
all attachments. Thank you. 
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Peruri, Halyna N. (ENERGY) 

··From: 
Sent: 
To: 
Subject: 

Go with what you have. 

Wilson, Malliha (JUS) 
October 12, 2011 9:03AM 
Perun, Halyna N. (ENERGY) 
RE: Gas Plant 

From: Perun, Halyna N. (ENERGY) 
Sent: October 12, 20118:49 AM 
To: Wilson, Malllha (JUS) 
Subject: RE: Gas Plant 

HI- have been asked to attend a pre-brief earlier now- at 9:15 and as need to bring deck with me- would appreciate go­
ahead from DAG by nine (hope that is possible!)- thanks very much 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
7n Bay Street, 4th Aoor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6661/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontarlo.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential Information intended only for the person(s) 
to whom It is addressed. Any dissemination or use of this information by others than the intended reciplent(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Wilson, Malllha (JUS) 
sent: October.12, 2011 8:03AM 
To: Perun, Halyna N. (ENERGY) 
Cc: calwell, Cilrolyn (ENERGY) 
Subject: RE: Gas Plant 

Yes on phone 

From: Perun, Halyna N. (ENERGY) 
Sent: October 12, 2011 8:00AM 
To: Wilson, Malllha (JUS) 
Cc: Calwell, Cilrolyn (ENERGY) 
Subject: RE: Gas Plant 

If you are on the phone with Carolyn - great - I am In my office and call you otherwise - thanks 
Nalyna 

Halyna N. Perun 
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A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Aoor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information Intended only for the person(s) 
to whorrs It is addressed. Any dissemination or use of this information by others than the Intended reclpient(s) Is 
prohibited. If you have received· this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 

From: Wilson, Malllha (JUS) 
Sent: October 12, 2011 7:52 AM 
To: Calwell, carolyn (ENERGY) 
Cc: Perun, Halyna N. (ENERGY) 
SUbject: RE: Gas Plant 

Can we chat 

From: calwell, carolyn (ENERGY) 
Sent: October 12, 2011 7:22 AM 
To: Wilson, Malllha (JJS) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: Re: Gas Plant 

Halyna Is going into meeting at 9:30. By then please. 

Carolyn 

From: Wilson, Malllha (JUS) 
To: calweU, carolyn (ENERGY) 
Sent: Wed Oct 12 07:18:54 2011 
SUbject: Re: Gas Plant 

When do u have to finalize carolyn. I am on my way into the office now 

Sent from my BlackBerry Wireless Device 

From: Calwell, carolyn (ENERGY) 
To: Scarfone, Janet (JUS); Intrator, Daphne (JUS); Lipman, Jay (ENE); Feltman, Scott (JUS); Perun, Halyna N. (ENERGY); 
Wilson, Malllha (JUS) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Wong, Tala (JUS); Roszell, Rand (ENE) 
Sent: Wed Oct 12 06:59:08 2011 
Subject: FW: Gas Plant 

I have had some transmission problems wit~ my message below. Apologies if you have it twice. 

Carolyn 

z 



From: Calwell, carolyn (ENERGY) 
Sent: Tue 11/10/201111:29 PM 

• To: Wilson, Mall~ (JUS); Scarfone, Janet (JUS); Intrator, D~phne (JUS); Jay.Upman@ontario.ca' Feltman, Scott (JUS); 
Perun, Halyna N. (ENERGY) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Wong, Tala (JUS); Roszell, Rand (ENE) 
Subject: RE: Gas Plant 

Thank you Daphne, Scott and Jay for proposed wording to address the comments below. Halyna and I have trfed 
to incorporate the suggestions while preserving the clients' format and style. To the extent that additional detail that 
Daphne and Scott provided Is not Incorporated into the slides, that detail will be spoken to. The revised deck Is attached. 

We also had the opportunity to follow up on with the clients on the connection between the Long Term Energy Plan and 
this plant. This project was not named, but the electricity capacity that this plant is expected to provide was Included in 
the electrlcty from gas forecasts, so the project Is Implicitly part of the L TEP. It will be difficult to say we don't need this 
plant now. ·· 

Carolyn 

From: Wilson, Malllha (JUS) 
~nt: Tue 11/10/2011 8:29 PM 
To: Perun, Halyna (MOH); Scarfone, Janet (JUS); Intrator, Da·phne (JUS); .calwell, carolyn (ENERGY); 
'SOMT.Jay.Upman@ontarlo.ca'; Feltman, Scott (JUS) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Wong, Tala (JUS); Roszell, Rand (ENE) 
Subject: Fw: Gas Plant 

Sent from my BlackBerry Wireless Device 

From: Dl Ciano, Sandra (JUS) 
To: Wilson, Malllha (JUS) 
Cc: Wong, Tala (JUS) 
Sent: Tue Oct 11 20:12:04 2011 

·Subject: Re: Gas Plant 

These are the DAG's suggestions: 

Should say solicitor client prlvHeged on each page and cover 

Under legislative option, should first say what can be done with legislation eg give statutory authority to terminate, cap 
damages, set out process ... 

Under regulatory, say may require change In circumstances re environmental impact since, given approval and unaware 
of environmental Impediment at this stage 

Under contractual, needs reference to discrimination. 

Crown not liable for contract seems a bit bold, at least need to be clear OPA could be and there could be some exposure 
to Crown 

Would not be so explicit re where payment coming from re rate or tax base 

What are heads of damages sunk;loss of profits where a;e we on latter 
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Next steps-depends If opa sees slides 

Why are we serving up foregone revenue 

Last two pages not tight 

Is it so clear opa could force a ministerial direction? 

What does the energy plan to say about this need and any replacement need? Can it be said that 'we thought we needed 
this plant but we don't now'? 

From: Wilson, Malllha (JUS) 
To: Dl Oano, Sandra (JUS) 
Cc: Wong, Tala (JUS) 
Sent: Tue Oct 1118:S9:07 2011 
Subject: FW: Gas Plant 

We have not reviewed yet- but thought I would pass on 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 2011 6:46 PM 
To: Wilson, Malllha (JUS) 
Cc: Slater, Craig (JUS); Intrator, Daphne (JUS); Feltman, Scott (JUS); Scarfone, Janet (JUS); Upman, Jay (ENE); catwell, 
Cl!lrolyn (ENERGY); Salim, Fateh (JUS); Roszell, Rand (ENE) 
Subject: Gas Plant 

Privileged end Confidential 

Hello Malliha - this version reflects discussion with Scott and Daphne post briefing with DAG and has Inserts from MOE 
which Jay also worked up with Scott and Daphne. 

We took a less is more approach re legal comments in the deck but I'll be prepared to speak to the matters raised at that 
DAG's briefing today at tomorrow mor_ning's briefing. 

Ps. Though the Contract is between the OPA and "Greenfield South Power Corporation• both the client and the OPA refer 
to it the developer as ·eastern Power- - so I did not change this throughout the slides at this point - something that I will 
speak to tomorrow as well to clarify If necessary. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna. Perun2@ontarlo.ca 

Notice . 
This communication may be solicitor/client privileged and contain confidential Information intended only for the person(s) 
to whom It is addressed. Any dissemination or use of this Information by others than the Intended recipient(s) is 
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prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

·. 
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Perun, Halyna N. (ENERGY) 

From: 

Sent: 

Perun, Halyna N. (ENERGY) 

October 12, 2011 9:03AM 

To: Wilson! Ma/liha (JUS) 

Subject: AE: Gas Plant 
Thank you will do 

HafyM 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontarlo.ca 

Notice 

Page I of5 

This communication may be solicitor/client privileged end contain confidential information Intended only 
for the person(s) to whom It is addressed. Any dissemination or use of this Information by others than the 
intended reclpient(s) is prohibited. If you have received this message in error please notify the writer and 
permanently delete the message and all attachments. Thank you. · 

from: Wilson, Malliha (JUS) 
Sent: OctOber 12, 2011 9:03AM 
To: Perun, Halyna N. (ENERGY) 
Subject: RE: Gas Plant 

Go with what you have. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 12, 20118:49 AM 
To: Wilson, Mallfha (JUS) 
Subject: RE: Gas Plant 

Hi - have been asked to attend a pre-brief earlier now • at 9:15 ~nd as need to bring deck with me -
would appreciate go-ahead from DAG by ni~e (hope that is possible/)- thanks very much 

'}{a[ymJ 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
1n Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 
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Page 2 of5 

Notice . 
This communication may be solicitor/client privileged and contain confidential information Intended only for the 
person(s) to whom It Is addressed. Any dissemination or use of this Information by others than the Intended 
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently 
delete the message and all attachments. Thank you. 

From: Wilson, Malllha (JUS) 
Sent: October 12, 20118:03 AM 
To: Perun, Halyna N. (ENERGY) 
Cc: calwell, Carolyn (ENERGY) 
Subject: RE: Gas Plant 

Yes on phone 

From: Perun, Halyna N. (ENERGY) 
Sent: October 12, 2011 8:00AM 
To: Wilson, Malllha (JUS) 
Cc: calwell, Carolyn (ENERGY) 
Subject: RE: Gas Plant 

If you are on the phone with Carolyn - great- I am in my office and call you otherwise - thanks 
Jlafytza 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
m Bay Street, 4th Floor, Suite 425 
Toronto, ON.M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325·1781 
88: (416) 671-2807 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential Information Intended only for the 
person(s) to whom It is addressed. Any dissemination or use of this Information by others than the intended 
reclpient(s) is prohibited. If you have received this message In error please notify the writer and P.Brmanently 
delete the message and all attachments. Thank you. 

From: Wilsqn, Malliha (JUS) 
Sent: October 12, 2011 7:52AM 
To: calwell, Carolyn (ENERGY) 
Cc Peron, Halyna N. (ENERGY) 
Subject: RE: Gas Plant 

Can we chat 

From: catwell, carolyn (ENERGY) 
Sent: October 12, 2011 7:22 AM 
To: Wilson, Malllha (JUS) 
Cc: Perun, Halyna N. (ENERGY) 
Subject: Re: Gas Plant 

Halyna is going into meeting at 9:30. By then please. 

10/20/2011 





Carolyn 

From: Wilson, Malliha {JUS) 
To: Calwell, Carolyn (ENERGY) 
Sent: Wed Oct 12 07:18:54 ·2011 
Subject: Re: Gas Plant 

When do u have to finalize carolyn. I am on my way Into the office now 
--....... 7---···---··-·-.. --
Sent from my BlackBerry Wireless Device 

From: Calwell, Carolyn (ENERGY) 
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To: Scarfone, Janet (JUS); Intrator, Daphne (JUS); Upman, Jay {EN~); Feltman, Scott {JUS); Perun, Halyna N. 
(ENERGY); Wilson, Malliha (JUS) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Wong, Taia (JUS); Roszell, Rand (ENE) 
Sent: Wed Oct 12 06:59:08 2011 . 
Subject: FW: Gas Plant 

I have had some transmission problems with my message below. Apologies If you have it twice. 

Carolyn 

From: Cslwell, Carolyn (ENERGY) 
Seni:: Tue 11/10/2011 11:29 PM 
To: Wilson, Malliha (JUS); Scarfone, Janet {JUS); Intrator, Daphne {JUS); Jay.Upman@ontado.ca' Feltman, Scott 
(JUS); Perun, Halyna N. (ENERGY) . 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Wong, Tala (J~S); Roszell, Rand (ENE) 
Subject: RE: Gas Plant 

Thank you Daphne, Scott and Jay for proposed wording to address the comments below. Halyna and I have tried 
to Incorporate the suggestions while preserving the clients' format and style. To the extent that additional detail 
that Daphne and Scott provided Is not incorporated Into the slides, that detail wiN be spoken to. The revised deck 
is attached. 

We also had the opportunity to follow up on with the clients on the connection between the Long Term Energy 
Plan and this plant. This project was not named, but the electricity capacity that this plant is expected to provide 
was Included in the electricty frQm gas forecasts, so the project is implicitly part of the L TEP. It will be difficult to 
say we don't need-this plant now. 

Carolyn 

From: Wilson, Malliha (JUS) 
Sent: Tue 11/10/2011 8:29 PM 
To: Perun, Halyna (MOH); Scarfone, Janet (JUS); Intrator, Daphne {JUS); Calwell, Carolyn (ENERGY); 
'SOMT.Jay.Upman@ontarlo.ca'; Feltman, Scott {JUS) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Wong, Tafa {JUS); Roszell, Rand (ENE) 
Subject: Fw: Gas Plant 

Sent from my BlackBerry Wireless Device 
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From: 01 Ciano, Sandra (JUS) 
To: wnson, Malllha (JUS) 
Cc: Wong, Tala (JUS) 
Sent: Tue Oct 11 20:12:04 2011 
Subject: Re: Gas Plant 

These are the DAG's suggestions: 

Should say solidtor client privileged on each page and cover 

Pag~4of5 

Under legislative option, should first say what can be done with legislation eg give statutory authority to terminate, 
cap damages, set out process... · 

Under regulatory, say may require change In circumstances re environmental impact since, gfven approval and 
unaware of environmental impediment at this stage 

Under contractual, needs referen~e to discrimination. 

Crown not liable for contract seems a bit bold, at least need to be clear OPA could be and there could be some 
exposure to Crown 

Would not be so explicit re where payment coming from re rate or tax base 

What are heads of damages sunk; loss of profits where are we on latter 

Next steps-depends If opa sees slides 

Why are we serving up foregone revenue 

Last two pages not tight 

Is It so clear opa could force a ministerial direction? 

What does the energy plan to say about this need and any replacement need? Can It be said that 'we thought we 
needed this plant but we don't now'? 

From: Wilson, Malllha (JUS) 
To: Dl Ciano, Sandra (JUS) 
Cc: Wong, Tala (JUS) 
Sent: Tue Oct 11 18:59:07 2011 
Subject: FW; Gas Plant 

We have not reviewed yet - but thought I would pass on 

From: Perun, Halyna N. (ENERGY) 
Sent: October 11, 20116:46 PM 
To: Wilson, Malllha (JUS) 
Cc: Slater, Craig (JUS); Intrator, Daphne (JUS); Feltman, Scott (JUS); Scarfone, Janet (JUS); Lipman, Jay (ENE); 
Ca.lwell, Carolyn (ENERGY); Salim, Fateh (JUS); Roszell, Rand (ENE) 
Subject: Gas Plant 

Privileged and Confidential 

10/20/2011 
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Hello Malllha - this version reflects discussion with Scott and Daphne post briefing with DAG and has inserts from 
MOE which Jay also worked up with Scott and Daphne. 

We took a less Is more approach re legal comments in the deck but I'll be prepared to speak to the matters raised 
at that DAG's briefing today at tomorrow morning's briefing. 

Ps. Though the Contract is between the OPA and "Greenfield South Power Corporationw both the client and the 
OPA refer to it the developer as "Eastern Power" - so I did not change this throughout the slides at this point­
something that I will speak to tomorrow as well to clarify if necessary. 

:Jfa{yna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street. 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325.S681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
T.hls communication may be solicitor/client privileged and contain confidential information Intended only for the 
person(s) to whom it is addressed. Any dissemination or use of this information by others than the Intended 
reciplent(s) Is prohibited. If you have received this message in error please notify the writer and permanently 
delete the message and all attachments. Thank you. 
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~eru~.L. H!Wna N. (EN ERG'!) 

Fro111: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

fyi 

Wilson, Malllha (JUS) 
October 12, 2011 9:07AM 
Perun, Halyna N. (ENERGY) 
Wong, Tala (JUS) 
FW: Transcript: 2011 Ontario Section Debate 
Leaders' Debate- September 27, 2011.doc 

------------------------------------------
From: Dl aano, Sandra (JUS) 
sent: October 12, 2011 9:06 AM 
To: Wilson, Malllha (JUS) 
Subject: FW: Transcript: 2011 Ontario Election Debate J 

Note In the transcript premier says no canceliation, just relocation and he suggests the power needs and authorisations 
have changed 

from: Summers, Marianne (JUS) 
Sent: October 11, 2011 5:00 PM 
To: 01 Ciano, Sandra (JUS) . 
Subject: FW: Transcript: 2011 Ontario Election Debate 

2011 Ontario election debate 
Source : Global 
Sep 27, 2011 6: 30 PM (l) 

>> Steve Paikin - moderator : Good evening everybody from Toronto. I'm Steve Paikin . In 
just 9 days we'll be voting in an Ontario election. Tonight we're hoping to get a clear 
v.i.ew of where the major party leaders stand on some of the important issues by debating 
those issues. Let me introduce you to the leaders, Dalton McGuinty is the leader of the 
Ontario Liberals, Andrea Horwath is the leader of Ontario's New Democratic Party, and 
Tim Hudak is the leader of Ontario's Progressive Conservatives . The leaders know the 
rules of the debate; they have agreed to them and they have asked me to enforce them. We 
asked Ontarians to send us questions over the last few weeks and we got about a thousand 
of them. We chose six and the six we picked reflected those issues you wanted to see 
debated the most . The leaders will hear and see them for the first time, at ·the same 
time you do. The first one one-on-one debate will be bet~een Mr. Hudak and Mr. McGuinty. 
Mr. Hudak will respond to the question first, which is about jobs. Roll tape, please. 

>> Question : My name is Catherine Bellefore {sp) and I'm for from Pickering, Ontario . My 
question is about college and university grads who are forced to take minimum wage part­
time jobs or even leave Ontario and Canada to find full-time employment. How would you 
help these grads find full-time, gainful employment in Ontario? 

>> Steve: Okay, Tim Hudak you ' re up first. 

>> PC leader Tim Hudak: It's tough being a young student today . You have significant 
debts when you're coming out of college or uni versity, apd entering one of t he worst job 
markets in memory. l was at Conestoga College just the other day, and I asked the 
students there who are in an apprenticeship training program how many of their friends 
were heading out west to Aluerta and Saskatchewan to get a job, and you know what , almost 
every one of them ra i sed their hands . I want to be Premier to make sure that Ontario i s 
the bes t place · in all of Canada to get a good job, the kind of job that wi l l be the 

1 



ticket to the middle class where you can raise a family and buy a home, not the part­
time, low wage jobs that Mr. McGuinty is taking credit for. We have a five-points jobs 
plan .to make Ontario number one in Canada for jobs, particularly for our young 
gradu~tes. 

>> Steve: Mr. McGuinty, you want in? 

>> Liberal leader Dalton McGuinty: Sure, by all means. I want thank you very much for 
that question. These are very uncertain times in the global economy, and the truth is, 
though, that Canada fares pretty well, and within Canada, Ontario is doing quite well, as 
well. Since January we've created more jobs in Ontario than the rest of the country 
combined. You know, it's been said we can't build the future for our young people, but 
we can build our young people for the future. That's why we're putting such a heavy 
emphasis on educating our young people. That's why one important·part of our plan is to 
reduce tuition by 30 percent; that means $1,600 less for university tuition and $730 less 
for college tuition. The fact of the matter is we continue to create jobs in Ontario and 
we've got some great plans to get us there, and I look forward to talking about that more 
in the eyening. 

>> Tim Hudak: You know, the problem though, is I'm here in the office when I'm talking 
to students who are saying it's awfully difficult to get a job no matter what the 
tuition may be. 300,000 manufacturing jobs have been lost under your watch. In July, 
Ontario lost more jobs than all the other provinces combined. So we need a change of 
course, one that says t~ young people at Conestoga, at Confederation, at Brock, or U of 
T, that Ontario would be the best place again to get a good job. So our plan: a five­
point job plan in Changebook and you can see it at changebook.ca. But here is the bottom 
line; one: to treat energy policy as economic policy, not a social program. So businesses 
will have the incentives to hire and expand again. Number two: to drain this swamp of 
red tape that bogs down any small business leader trying to get things done in the 
economy. Third: we're going to create 200,000 skilled trades positions by modernizing 
our apprenticeship system. Four : we're going to lower business taxes down to 10% to 
encourage business to hire and create jobs ip Ontario. And fifth and finally, unlike my 
opponents, we'll give families relief, the confidential to spend in the economy again. 
That's why we'll take the HST off heat, off your hydro bill, and bring in an income tax 
cut targeted particularly at middle class families who are being squeezed. 

>> Dalton McGuinty: You may not be surprised to learn that we have a jobs plan as well, 
but it's a little different from yours. Coincidentally, it does consist of five points as 
well. It starts by creating the most competitive workforce in the world. We're already 
very close to that right now. We've got the highest educated workforce among the 34 OECD 
countries. We're 20% higher for example in the US, and twice as high in the U.K., in 
terms of the number of our adults who have achieved a college, university, or 
apprenticeship certification. Beyond that, of course, we do want to have competitive 
taxes here and we continued to lower them. In fact, we've recently lowered them for 
families by $355. Here is where I part company in a decided way with my colleague Mr. 
Hudak. I think it's very important for us to invest in the clean energy sector. It's a 
great opportunity. I think we need to seize that opportunity . We're number one in North 
America now when it comes to producing cars. I want us to be number one in North America 
when it comes to producing clean energy technologies. That's where the world is going . 
I want Ontario to be there first in North America. 

>>Tim Hudak: You know, Mr. McGuinty, your jobs . plan has been a failure. 300,000 lost 
manufacturing jobs; our resource sector has been decimated. It's the most difficult job 
market for young people leaving school today to find a good job, and you're boasting 
about low wage, part-time jobs trying to take credit for that. Sir, your green energy 
jobs are nothing more than a shell game. You promised us we'd pay hydro rates and we'd 
get all these jobs and new power. Well, we got the higher bills all right, but the jobs 
never came, and the power is only one quarter of 1 percent, despite the billions of 
dollars that you sunk into it. We all know, Mr. McGuinty, higher energy bi l ls cost jobs. 

>> Dalton McGuinty: I part company with my colleague in this as well. The fact of the 
matter is that when it comes to our electricity system and our hydro bills, we have begun 
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a major rE:build of the systelll. We just scraped by in the summer of 2003 because the 
previous. government had no.t made new investm'ent in new generation . So we're making 
massive investment in new generation, transmission lines. And of course there's a cost 
associated with that; there's no escaping that. But when this comes to building a 
stronger economy, and ensuring that we get international investment coming into Ontario 
and creating jobs here for our young people, it's very important that we have a 
healthy, vital, electricity system in place. And to help families with that cost, we're 
taking 10% off our electricity bills. 

>>Steve: That's the end of the one-on-one segment . We now bring Ms. Horwath into the mix 
as wel~. Anything you've heard here want to pick up on? 

>> NDP leader Andrea Horwath: Well, I actually want to go back to what Catherine was 
saying in her question, and I'm so glad Catherine brought this question forward because 
it's the exact same conversation that I had about· two months ago at the YWCA in 
Hamilton when a couple of women and I were in the change room, and they were talking 
about the fact that their adult children had been to university; they got their 
degree, couldn't get a job in their field . So they went to college, got their di.ploma; 
still couldn't get a job. And in both cases of these women, their kids were working in 
hospitality, waiting tables, trying to pay off mountainous student debt. This is not the 
way that it should be in Ontario. Students deserve a chance, after university, after 
college, and they deserve a chance without a mountain of debt on their backs. And that's 
why our plan is not about the tax giveaways that these guys talk about; the blank cheques 
to companies that don't create jobs; jobs have not worked. In the last ten years we've 
given $20 billion away . Our plan? Give a tax cut to the companies that create jobs; give 
a tax break to the companies that train their workers on the workforce; give a tax break 
to the companies that are investing in their plant. and machinery .and you'll create the 
kinds of jobs that will be there not just for new Canadians, but for young . people and 
people that have been laid off. 

>> Dalton McGuinty: I'm not saying it~s all sunshine and apple pie. But I think it's 
important to take a look at the facts. And the fact is .we are the best job creator in 
the country right now. Since January 

>> Andrea Horwath : Mr . McGuinty, the fact is --

>> Dalton McGuinty: Since January, we've created more jobs in Ontario than 
the country combined. June was so good --

>> Andrea Horwath: Mr. McGuinty, the fact is that young people - -

the rest of 

>> Dalton McGuinty : -- that we created more jobs in Ontario than the entire United 
States. So we are making some progress. 

>> Andrea Horwath: The fact is, Mr. McGuinty, that your plan is actually fail.ing because 
the biggest issue on the minds of students these days is jobs. Young people don't have 
jobs; that is the problem. And you've had 8 ye~rs in office and those jobs are not 
coming to Ontario. So the question I think that Catherine asked about was how are our 
young people going to get jobs? Your plan has failed so far. What we need is a change in 
direction, the kind of change that puts young people first and that puts jobs first . 

>> Steve: Mr . Hudak and then Mr. McGuinty. 

>> Tim Hudak: I'm sorry, I just don't know how you can say that things goring well in 
Ontario today. In July we lost more jobs in Ontario than the rest of the provinces 
combined . August, we lost more. I was down in Cornwall the other day; met with a young 
man named Ryan. And Ryan desperately wants to be an electrician. That's what he wants to 
be in life. He's working at Wal-mart . He's got a part-time job. At least he's paying 
bills, but it's not what he wants to do. He wants to be an electrician. And that's why 
our plan will create 200,000 more skilled trade positions for young apprentices like 
Ryan . He even has an employer, but he can't get the job with the employer because you're 
keeping an old apprenticeship system from the 1970s. We'll take it to the 21 century, 
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move to one-to-one t·atio and create 200,000 more skilled jobs for people like young 
Ryan. 

>>Dalton McGuinty: If you want to get a job for Ryan who's an electrician then you 
should do what David Suzuki is doing and support my clean energy plan . It's creating 
thousands and thousands of jobs, and I would invite you, go visit those people working 
in those industries, whether you're going to London, or Fort Erie, or Cambridge, or 
Cornwall, or Ottawa, or Mississauga, or Scarborough, or Sault Ste Marie, or Thunder 
Bay, all kinds of jobs popping up --

>> Tim Hudak : But this plant that you went to for your photo op - When the media went 
there the next day. 

>> Dalton McGuinty: There's a really good opportunity here. I want us to be the best in 
North America when it comes to producing clean air technologi~s. That's what's in our 
grasp right now. That's where the world is going. Last year for the first time, for the 
very first time, more money was spent globally in clean energy technologies than in 
fossil fuels. The world is going there . I want to be there first. 

>> Andrea Horwath: Mr . McGuinty, it's good to know you've actually been to Thunder Bay 
recently. In fact, Mr. Hudak and I were there not long· ago and we missed you, we missed 
you when we were in Thunder Bay having that debate a week ago . But I have to say when I 
go there, people aren't talking about the good jobs . People are talking about the fact 
that 40,000 direct and indirect forestry jobs are now gone from Ontario; that you've 
allowed the industry to collapse . In fact, I met a gentlem~n in Dubreuilville . I don't 
know if you know where Dubreuilville is. It's not too far from Wawa . And that fellow told 
me that his family is now three generations in Dubreuilville, and because the mill is 
closed because of your forestry tenure process, the mill is not going to re-open, and 
there is not going to be a 4th generation of his family in that town because there's 
nothing there for his kids. That''s what northerners are saying; that's what 
northwesterners are saying, about what you've done and that's why we want to make sure 
that our natural resources are processed here in Ontario, giving jobs to Ontarians. 
That's part of our job plan . 

>> Tim Hudak : Mr . McGuinty, you know the plant in Fort Erie recently laid people off . You 
got into a bit of controversy because of a solar plant you went to to claim was your 
flagship, when the media went there the next day, nobody was working . You promised us 
more j obs f or higher and higher hydro bills . Well, we got the higher hydro bills but the 
jobs never came . You have a failed course. You ' ve chased jobs out of the province. We 
can'·t afford Dalton McGuinty anymore. And that's why we brought in a five-points jobs 
plan to make Ontario the best place to get a good job, a ticket to the middle class. 
Lowering taxes for businesses, more skilled trades in our apprenticeship system. Peeling 
back this regulatory burden that handcuffs businesses large and small . I want to get out 
of their way . I want to get behind them; help them .create jobs, not fill out use l ess 
paperwork. 

>> Dalton McGuinty: Well, you know, Mr. Hudak says he wants to create j·obs . Samsung - I 
mean, the great news about Ontario -- and there's all kinds of great news about 
Ontario, notwithstanding what you're saying is that after California we ' re the 
second mos t favoured place in North Ameri ca for the world to invest . So we're working 
really hard to draw that investment in here. Samsung is one of those companies . They're 
sayi ng they want to invest $7 billion i n Ontario, and create four manufac turing plant s, 
and 16,000 jobs over the course of six years . 

>> Andrea Horwath : But Mr. McGuinty -

>>Dalton McGuinty: That's s omething that we've got here right now. 

[all talking) 

>> Steve: Let him finish his sentence, please , and then we'll get the other two . 
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> ~ naltnn McCuinty : You would tear up that contract and you would kill those jobs . 
That's s~methjng we've got happening here right now. One of the responsibilities of 
leadership is to find an opening and run through it. We know the world is going to clean 
en~rgy. We know t~e price of oil and gas is going up . We know the price of technology 
always comes down, think flat screen TVs and computers. Why can't we be first at this in 
Ontario? 

>> Tim Hudak: But when flat screen TVs were several thousand dollars a year, people 
didn't buy them, they waited for the price to come down. It should be an affordable, 
competitive process, and here is the problem. You think higher energy bills create jobs. 
Higher enex·gy jobs that actually kills jobs in Ontario - Other jurisdictions have done 
this --

>> Andrea Horwath: I would agree with you on that point. 

>> Tim Hudak: For every job that's created as subsidized job, three, four, or five jobs 
are left elsewhere. And that's why we have 500,000 women and men who will be out on the 
pavement tomorrow looking for a job in Ontario. 

>> Andrea Horwath: And I would agree with Mr. Hudak that Mr. McGuinty's private power 
deals have caused us a problem in Ontario in. terms of the lack of competitiveness in the 
electricity system. But I disagree with both of these gentlemen when they talk about 
blank cheques to companies that ship jobs out of Ontario.. That's not going to help 
Catherine's child get a job, that's not going to create jobs and hasn't done so for the 
past ten years where $20 billion has gone in blank cheques. That's why tax credits for 
the companies that are creating jobs, investing in their plant and machinery, training 
their workers. Reward the companies that are doing those things. Don't give blank 
cheques to companies that are shipping jobs somewhere else. 

>> Steve: Okay, that's the last word for question one. We now move onto question two. 
That segment was about jobs. We now have our second question. Let's roll tape, please. 

>>Question: Hi. My name is Majab (inaudible), I am from Guelph, Ontario. My question is, 
how each political leader will cut government spending, by how much, and in which areas. 
Thank you. 

>> Steve: Okay, this segment will feature offer the top, Andree Horwath against Tim 
Hudak. then Mr. McGuinty comes in later. Ms Horwath. 

>> Andrea Horwath : Majab raises a question that's on everybody's mind these days and I 
think it's important to recognize that, as a mom and as a person who has to balance her 
chequebook every single month, I know how important it is to make sure that we get rid of 
the deficit in Ontario. And I have a plan to do that . In fact, my plan is very up front, 
very well costed, and it very clearly shows that, in rolling back the wrong-headed, blank 
cheques that these two gentlemen prefer, we're going to be able to switch that investment 
in different ways. We're going to give families a break, because I believe that the 
family budget is extremely important, and we're going to only reward the companies that 
are creating jobs and getting Ontario back to work. We will be balancing the budget by 
2017-18, but will be doing it in a very reasonable way, a way that's prudent, a way 
that's practical, but in a way that makes sure that we're changing the priorities to put 
jobs first, to put people first, and get our economy back on track. 

>> Steve: Tim Hudak? 

>> Tim Hudak : Well Majab, you know, the problem is that we have a government today that 
has not set priorities and they're trying to be all things to all people. You know, in 
the last eight years under Dalton McGuinty, the economy has grown by a total of 10%. 
That's not a great record. Those are the facts . And government spending has increased by 
80%. And I'll ask you, Majab, is your health care system 80% better? Are your roads 80% 
better? So much of that has been wasted and hasn't gone into the front line. So he~e's 
what we need to do. You can't run your house like that, you can't run a businesi like 
that, and y011 Cdnnot continue to run the province of Ontario like that. So we'll set 
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priorities. Health and education. We'll invest more in those areas. It's the right thing 
to do, and find savings of two cents on every dollar outside of those areas. And the 
other thing we need to do, the other thing we need to do -

>> Andrea Horwath: What Ontarians need to know is where that two cent savings in coming 
from. I think it is important that Ontarians get an understanding from this leadership 
debate of exactly how you are going to achieve those savings, because it's easy to put 
that down on paper, but unless you are prepared to show them where the money is; they're 
not going to believe it. And so the idea is, you know, give them something that they can 
trust in, not just promises that don't have anything to back them up. That's why our plan 
is casted. It's very clear. We show very clearly how we're going to not only achieve the 
savings, but change the priorities to put people first, to put jobs first, to take the 
pressure off small business by reducing the small business tax, to make sure families 
have money in their pockets again. And we do it by rolling back those wrong-headed tax 
cuts that both of you guys prefer. Instead what, we're going to do is reward companies 
that create jobs. We think that's the better way to go. 

>> Tim Hudak: Here's the reality. It's a matter of setting priorities. Health and 
education will be ours. (Inaudible) increase in those areas, we'll finds savings of two 
cents on every dollar just ·like families and businesses have been doing. The other thing, 
if we want to get out of this hole, we need the economy firing on all cylinders. We need 
people working again in the province of Ontario. And with half a million unemployed women 
and men sending their resumes out today, we need them working in good private sector 
jobs. The more people are working, the more revenue will come into the treasury. And 
that's why I object toMs Horwath's plan that's g9ing to increase taxes on businesses. 
That doesn't help. Higher taxes under Ms Horwath, higher personal taxes under Mr. 
McGuinty, they'll kill jobs. I am the only party- leader of a party, that will actually 
create jobs for relief. 

>> Andrea Horwath: Let's be clear. Mr. Harper is already reducing taxes, corporate taxes, 
significantly. And with our rolling back of the tax cut that Mr. McGuinty and you favour, 
we are still going to be in a very competitive position. We are going to be lower than 
the Great Lake state average. We're g~ng to be lower than Japan. We are already in a 
very competitive state and by taking the ' tax rate back to 14%, we are still going to be 
very competitive with our jurisdictions that is are abutting us. And we don't need to 
give that blank cheque to those companies because, for 10 years; that $20 billion in 
blank cheques has not brought us the jobs. So let's focus and reward the companies that 
are creating jobs, that are investing in Ontario, that are training their work force. Al1d 
then we'll have the kind of economy, and the kind of province that puts the priority on 
people and jobs. 

>> Tim Hudak: Here's a difference. We were just in northern Ontario, as you said, for the 
leaders' debate - you and I - Mr. McGuinty chose not to join us in the north. I just · 
don't understand why increasing taxes on Abitibi Bowater, on Weyerhaeuser in northern 
Ontario, on Vale Inco, how that's going to be helpful in creating the jobs that we need 
in the province. I think we need relief. 

>>Andrea Horwath: Mr. Hudak, it's not the tax rate that's the problem. You said it at 
the beginning of the debate. It's the electricity rates that are ~he problem and I think 
we heard that loud and clear. 

>> Steve: He needs to be allowed to finish his statement. 

>> Tim Hudak: That's why we brought forward a jobs plan to get energy rates under 
control, to lower taxes for businesses, and to clear aside the regulatory burden that 
holds businesses back large and small. And a big difference: we need people to have the 
confidence to spend again to create jobs. And that's why the Ontario PC Party in 
Changebook will give average families relief. We'll take the HST off heat, we'll take it 
off hydro and the debt retirement charge as well. 

>> Andrea Horwath: I'm glad you borrowed it. 
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>> Tim Hudak: And an income tax cut for middle class families Hllo are really getting 
squeezed: If they have the ability to spend on hockey skates for the kids, home repair, 
that will create jobs in Brampton and Niagara and in northern Ontario. 

>> Steve: Okay, that is the end of the one-on-one segment. As I invite Dalton McGuinty to 
join 1..1s, I am reminded that the question said, "What government spending are you going to 
cut, by how much and in which areas?" That was the very specific question. Not sure we 
have heard an answer to that yet. Go ahead, Mr . McGuinty. 

>> Dalton McGuinty: Thank you, Steve. I want to thank Madjad for that very important 
question. And I think it's something that weighs heavily on the minds of many people 
around the world. In fact, the instability that's in the global economy today is not 
because of a lack of a lack of confidence in financial institutions; it's because of a 
lack of confidence in governments and their abilities to manage the money. Here in 
Canada, we have a stellar reputation globally. And within Canada, here in Ontario, as I 
say, we are the biggest job producer in the country. Here are some specifics. We are 
reducing the size of the Ontario public service by 7% . That's nearly 5,000 positions. 
We're a little more than halfway there already. That will save us $~00 million. Beyond 
that, we're going to find another $200 million in savings inside our government agencies, 
boards, and commissions. We're also very much aware that in health care, there are better 
ways for us to deliver health care. And that takes me ·to part of our plan: Going. 
Forward. Instead of having our seniors, our parents and grandparents, go into long-term 
care homes or in a hospital setting, we should do, and what we want to do, is what they 
want us to do: we're going to provide more home care in the horne; we're going to bring 
house calls back; and we're going to provide a new tax credit. $1,500 for a senior to 
make renovations to their home, to make it friendlier for them, saver, accessible. It 
might mean a ramp instead of stairs, or one of those stair lifts that takes you up to the 
second floor or a walk --

>> Andrea Horwath: Well, Mr. McGuinty, you actually had 8 years to try to implement those 
kinds of p~ograms and it's kind of frustrating when we have seniors right now in Ontario 
who have been living together 65 years of marriage and are being told they have to go 
into separate long-term care homes. That's not the kind of health care, that's not the 
kind of long-term care solution that we need in Ontario . But I think I did answer 
Madjad's question by saying what we're going to do is make sure that the wasteful 
spending of money towards giving these -- these blank cheques to corporation is going to 
be rolled back. That's a significant amount of room that that givers us in terms of the 
budget. We are also going to change the priority in health care. Unfortunately, Mr. Hudak 
and Mr. McGuinty didn't support a bill that I put forward to cap the CEO salaries in the 
public sector. There's no way that we should have a priority being the CEO of a hospital 
getting his 6-figure raise every single year while a woman like Maria Devries in London 
loses the nurses that helped her through her breast cancer treatment. That is the wrong 
priority in health care. That's your record, Mr. McGuinty. We're going to put patients 
first in the health care system. 

>> Tim Hudak: Back to Mr. McGuinty on this. I just don't believe, Sir, that the man that 
brought us the eHealth scandal, where a billion dollars went down the drain, one of the 
biggest scandals in the history of the province, and a Premier who is on track to 
doubling our pzovincial debt. What took 35 Premiers 142 years to do, you, sir, will do 
during your time in offers. We just cannot afford · that run away spending. So let me 
address the question. First I am. going to reduce the size of my Cabinet. I am going to 
actually start leadership at the top. My Cabinet will be at least 20% smaller and more 
focused on the priorities of families today. 1 will also review every one of the 630 
agencies, boards and commissions in our province. Believe it or not, 630. My little girl, 
those of you that have a little orie at home, my little girl, Miller, could take the 
fridge magnets with the letters on them, put any three letters in the fridge in any order 
she wants to, and she will get some government agency that you've never heard of, but you 
are paying millions and millions a year to sustain. We'll go through every one wit h a 
very simple test: if it works, keep it; it's broken, then you fix it; but if it can no 
longer justify its value to the families who pay the bills , you have to close it down. 
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>> Dalton McGuinty: My friend, Mr. Hudak, references government spending and the deficit. 
The deficit is significant and I would not deny that. But we have done a few good ·things 
working together during the course of the past 8 years. We have built 400 new schools. We 
have built 18 new hospitals. Six of those are in the north. We have invested in thousanqs 
of kilometres of new transmission lines, thousands of mega watts of new generation. We 
have hired 11,500 more nurse, 2900 doctors, 10,000 more teachers and the likes. So that's 
where the money has gone. Then we were hit by a terrible recession. And we did - we 
joined in concert with the federal government and governments around the world. We 
borrowed money and stimulated the ecpnomy. We created thousands of jobs. We supported the 
auto sector. You referred to that as "corporate welfare," but there were 400,000 jobs 
hanging in the balance, so we thought it was important to help those families. And we 
support retraining programs. Now we have got a great plan to lower that deficit over 
time. We eliminated your deficit that you bequeathed to us back in 2003, (inaudible), so 
we know how to get it done. 

>> Andrea Horwath: For all of the stats that you roll off your tongue, the people of 
Ontario feel like they've been ignored by you for the last number of years. Every where I 
go in Ontario, people are saying they feel that the government's taking them for granted 
and has not taken care of some of the basic concerns. The biggest one is the 
affordability of every day life. So during that recession, what you decided to do was hit 
families with a new, unfair tax that made life less and less affordable. You know what, I 
was in North Bay .not too long ago and I had the opportunity to pour a few drafts for some 
of my friends. And as I approached the other side of the bar where the general public 
was, three women about my age were at the bar and we started chatting. And this woman 
said to me, she said, "You know, Andrea, I am a mom- average mom. I'm a working woman, 
I've got three kids, and I cannot make ends me. My pay cheque is staying the same, my 
bills are going up, and there's something wrong that I feel insecure at this point in my 
life." And she's right. And that's your record, Mr. McGuinty. Most people feel that way. 

>> Tim Hudak: You know, there's a very clear choice tonight. You ever two parties that 
are high tax parties. Ms Horwath wilL increase taxes on businesses. Mr. McGuinty-

>>Andrea Horwath: On the contrary, on'the contrary, Mr. Hudak. Mr. Hudak, that's not 
true. 

>> Tim Hudak: And you have one party who will actually control run away spending and 
focus on what's important: health and education. And if you want to get the books back in 
order, we surely can't stick with the government that increased spending by 80% when the­
economy only grew by 10% . We'll set priorities; we'll give families r~lief, like taking 
the HST off heat and hydro so they can spend again; and I will focus like a laser on 
private sector job creation, good jobs to get us moving. 

>> Steve : One more comment for each of you. 

>> Dalton McGuinty: Great . I want to just reinforce the notion of the support that we're 
providing for families. We got rid of that $5.6 billion deficit and now we've been 
focused on providing relief for families. So we started by cutting electricity bills by 
10%. We provided $355 by way of income tax cuts to the average Ontario family . Moving 
forward, we want to reduce tuition by 30%. That's $1,600 a year for a family, in-- for a 
student in university. That's $6,400 less for a university degree. And finally there's a 
$1,500 tax credit for seniors to help them make renovations to their homes. So that's 
real, solid support to help families deal with their costs in the homes, where it's 
really important to them . 

. >> Steve: Andrea Horwath? 

>> Andrea Horwat~: Mr. Hudak knows I'm not raising taxes on families. In fact, he 
borrowed some of my tax reduction issues off of my agenda, which is the HST-off home 
heating and hydro. Although I am taking it off gas and I will cap gas prices in Ontario. 
But, you know what, I am going to follow in the footsteps of NDP Premiers around the 
country who actually have the best record - better than the Conservatives, better than 
the Liberals - in terms of the way they've dealt with their budgets. We have been in the 
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defici~ position fewer times than each these parties and in fact when w~ have run 
defi~its~ they have been a lower deficit to GOP ratio. That's the footsteps . that I am 
going to follow in when it comes to the way I operate this province when I get the 
opportunity. 

>> Steve: And that's the last word in this segment . We go on now to Question 3. 

>> Steve: We go on now to question three . Question three again on video tape. Let's 
watch, if we could. 

>> Question : My name is Norma Jurss from Freelton, Ontario. At the age of 69, my husband 
has returned to work part-time so that we can afford to remain in our horne . Some of our 
neighbours have had to sell their homes. My question is this: what specific steps would 
you take to assist Ontarians like myself, living on fixed incomes, who are facing 
financial difficulties due to the rising costs and taxes on essential goods and services? 

>> Steve: Okay, our one-on-one this time features Dalton McGuinty and Andrea Horwath and 
Mr. McGuinty, you get the first word. 

>> Dalton McGuinty: Norma, thanks very much for a really important question that weighs 
heavily on the minds, I know, of a lot of Ontario seniors. What we want everybody to do, 
myself included, when it comes to my own mom to have the where wi th all to be able to 
stay in that place which is really important to her which is her horne. So, you've heard 
me reference this a few times already, but I think it's important to repeat it. We have 
got a are brand new tax go transit credit, $1,500 to help seniors renovate their homes in 
order to make them more friendly, accessible and safe for them as they get on in years. 
We've also been rebuilding our electricity system. There are costs associated with that. 
There's no getting around that . We've just got to get it done. So in order to help all of 
our fami1ies deal with that, we are reducing the costs of electricity bills by 10 
percent. We also have an energy and property tax credit specifically for seniors. It goes 
up to $1,100. Beyond that, we've increased-- we've decreased taxes by $355 for the 
average Ontario family. My concern is that Mr. Hudak is going to be increasing property 
taxes by $500 million. We've made an agreement with the municipalities to at. that take 
that off property taxes, he wants to put that back on. Back horne in my hometown of 
Ottawa, that means a 6 percent property tax hike. I don't think we can afford that. 

>> Steve: He's going to have to wait five minutes to answer that, but in the meantime, 
Ms. Horwath, over tQ you. 

>> Andrea Horwath: Well, Norma, you've raised an issue that seniors all over Ontario have 
been talking to me about. Because on a fixed income, as the unfair HST, for example, was 
put on your bills, there is no way that you can make that up except for, as you say, your 
husband taking another job in his golden years, which is really unfair for seniors who 
have worked so hard to build our communities and have contributed so much already. So we 
are going to take the HST off home heating, we're going to take it off hydro, we're going 
to start taking it off of gas. We are going to make sure that we cap gas prices so that 
there's no unfair gouging at the pumps. But we're also going to provide extra help for 
seniors around the home. We have a new program that's going to prov~de 7.5 million hours 
of extra help around the horne to help you do the kinds of chores that maybe aren't so 
easy anymore. Things like shovelling your walk, cutting your grass . I know my own morn 
started to feel insecure about staying in her own home because she could no longer bend 
into the laundry machine to do her laundry. These are the kind of supports that will help 
seniors to stay in your horne. But you can't stay there if it's not affordable. So we are 
also uploading the download of services, the bills that are being paid off the property 
tax that are really provincial bills and we're going to get rid of those off 
municipalities but we're going to do more than that . We are going to offer munic i palities 
to take 50 percent of the operating costs of their transit systems offer of their 
shoulders, freeze transit fares, lots of seniors are taking transit, this makes transit 
more affordable and also helps with the property taxes as well. 

>> Dalton McGuinty: Just to be more specific to the question and to seniors. One of the 
things that seniors keep telling us again is they like to spend as much time as they 
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possibly can to live out as much of their lives as they possibly can at home . We're going 
to bring back something that never should have been taken away. And that's house calls. 
We're going to have doctors and nurses come to your horne to see you when you can't get 
out of the house. We're also going to invest in a major way in more home care. Nurses 
coming into the home and providing care on a regular basis when you need that. That's not 
just great for seniors but it's great for taxpayers. It's just so much less expensive to 
care for our moms and dads and our grandparents their homes than it is to have them go 
into long-term care homes or into a hospital setting . Now, that's a smart plan. It's a 
sensible plan and it's a serious plan suited to the times. 

>> Andrea Horwath: Well, unfortunately the status quo has not been the implementation 
that are plan and we have also made a commitment to bump up the hours of home care 
because we see what's happening every year. ~ hear it in my constituency office . People 
phone me up usually between January and the end of March and say, we've run out of- the 
agency has run out of funding. So seniors really need to see improvement inside 
healthcare. 

>> Dalton McGuinty: We didn't even measure wait times before. Now not only are we 
measuring them, we've got the shortest wait times in the country. We've got doctors for 
1.3 million more Ontarians. So we've come a long way. We've built, as I said before, 18 
hospitals. Mr. Hudak, when he was in government with his party, they closed 20 hospitals. 
And they fired some 6,000 nurses . So we've turned things around. The next thing we want 
to do in healthcare, in addition to what I have talked about already, is to ensure that 
when it comes to children, because I know seniors are very concerned about their 
grandchildren too, we're going to ensure that we provide.a healthy snacks program in our 
schools because we're going to ensure that we provide a healthy snacks program in our 
schools because we're concerned about obesity levels and we have a new program for 6 to 
12-year-olds after school to keep our kids active instead of at home, passive 

>>Steve: I've got to give Ms. Horwath the last word on this segment and then we'll open 
it up. 

>> Andrea Horwath: Steve, really, I just want to share with Mr. McGuinty and Mr. Hudak a 
letter that I received from a man who was telling me that his morn was taking care of his 
father at the last stages of his life . He was palliative and they brought him home and he 
was on a number life saving devices. When she opened her hydro bill, she cried, she w~s 
in tears because she could not afford to pay the hydro bill that had come through her 
mail because of the extra costs of HST on hydro that this government put on people's back 
when they could have least afforded. You know what is in store with you with a government 
that hits with you an unfair tax at a time when you are already feeling the pinch from a 
recession. That's not the kind of Ontario we want. 

>> Steve: Mr. Hudak, come on in. 

>> Tim Hudak: Thank you and I want to thank Norma very much for the question. Norma, I 
spoke with a woman in a similar circumstances. Her name was Betty. I met her in Richmond 
Hill. And Setty said, Tim, I paid of the mortgage on my home but I can't pay the hydro 
bill. I am wo~ried about making ends meet and Tim I might have to actually sell my home. 
That's wrong. That's not the kind of Ontario we want to see and that's why we can't 
afford four more years of Dalton McGuinty who will increase your taxes and put your hydro 
bill through the roof. Here's what we'll do in our Change Book plan. We'll take the HST 
off of your heat, we'll take it off your hydro bill and we'll take that debt retirement 
charge offer your hydro bill as well because families have paid more than their fair 
share. And here's the second thing, Norma. These time-of-use smart meters are really 
nothing more than tax machines on a lot of families. The only thing that seems to be 
smart about them is no matter how much you change your behaviour, they still hit you with 
some kind of tax grab. We will unplug the mandatory time-of-use smart meters and we'll 
give every family the choice. Because it doesn't work for seniors home during the day and 
not every senior can get up late at night to dot laundry, not every family can have all 
of the kids showered and fed and ready for school before 7 a.m. when the higher rates 
kick in. 
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>> Dalton Mcr,uinty: Well, you know, Mr. Hudak has said this three tim~s n~w and he's 
probably~everal thousand times in the recent years. He keeps saying that I am going to 
be raising taxes. I am not raising taxes and you shouldn't keep saying that. Hang on a 
second . 

>~ Tim Hudak: With all due respect, we've heard that time and time again. 

>> Dalton McGuir1ty: I have asked a lot of families, and I know it wasn't easy for them, 
but the facts of the matter is we laid a solid foundation for prosperity and growth. The 
f~ct of the matter is we are reducing income taxes for families by $355. The fact of the 
matter is we are reducing the electricity bills by 10 percent and moving forward we're 
going to do more to provide --

>> Tim Hudak: With all due respect, sir, nobody believes you anymore. I can't believe you 
are actually saying that. 

>> Dalton McGuinty: But beyond, beyond that, again we're going to provide a tax credit 
tor seniors in their homes. You are saying that you are going to take a little bit off 
the HST. You said you were against the HST. Ms. Horwath says she's against the HST. Then 
why are you keeping the HST? I'll tell you why you're keeping it. Because it's essential 
~or our competitiveness. When the recession hit us, I asked businesses and economists 
what's the single most important thing that we can do to ensure that we grow, keep jobs, 
and create more jobs, and they said in unison, we have got to adopt a single value added 
tax --

>> Tim Hudak. Progressive Conservative Leader: Mr. McGuinty, you've said you've lowered 
taxes, you have said that hydro bills are coming down . Sir, wi t h all due respect, nobody 
bel1eves you anymore. And for good reason . You are saying tonight that you are not going 
to increase taxes but with all due respect we've heard you say that not once, but twice. 
And you broke your promises over and over again . You brought in the HST. You brought in 
the sneaky eco tax. You brought in the health tax increase. Hydro bills have gone 
throughout roof and now you plan a smart meter tax as well. Sir, why should anybody 
believe you when you've broken your word time and time again? 

>> Steve: I have to give Ms. Horwath equal time and then you can come back. 

>> Andrea Horwath: It's interesting they talk about the HST because everybody knows that 
Mr. McGuinty teamed up with Mr. Harper to bring,in the HST and although Mr. Hudak made a 
lot of noise in the house, I think he was pretty quiet when he could have had a chance to 
talk to his federal leader about making sure that the HST wasn't implemented in Ontario. 
And I think we see the results of it. And it's kind of sad that Mr. McGuinty actually 
admits today that instead of listening to the needs of every day people, to the 80 
percent or more of Ontarians who said they don't want the HST, he listened to his friends 
on Bay Street, the same friends that Mr. Hudak's leader listened to. I think it's time we 
started paying attention .to the people this province, put their pocketbook first , put 
their budget first, put their interests at the top of the agenda . That's what New 
Democrats will do. 

>> Steve : Mr . McGuinty? 

>> Dalton McGuinty: I know that adopting the HST was not easy but it was absolutely 
essential to growing a stronger Ontario economy. And since we have adopted the HST, we've 
created some 90,000 new full-time jobs Ontario, according to Stats Canada. I want to 
return to the issue of the smart meter, something that Mr. Hudak has talked about 
reqularly. The fact of the matter is we are moving as hard as we can i n Ontario to put 
those smart meters in all our homes and all our businesses because they help us practice 
better conservation . They shift our patterns so we're using electricity after seven in 
the evening and before seven in the morning and the fact of the ~atter is that's where 
most families -have already gone. That's when we use the most of our electrici~y, after 
seven in the evening and before seven in the morning and that's the discount peri od and 
it applies to 48 hours during the weekend as well. That means two-thi rds of the week has 
a discount per i od for electricity. Why have we done this? Because it means we don't have 
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to build as much new generation. And when we don't have to build as much new generation, 
it lowers our fees overall. That's why we are doing it. 

>> Steve : Mr . Hudak? 

>> Tim Hudak : Listen, these smart meters are no more than a tax grab and I think you know 
that . Seniors are --

>> Dalton McGuinty: Hang on a second. 

>> Tim Hudak: Let me respond to the question . 

>> Dalton McGuinty: How much money is going to the government? You call it a tax grab, 
there's not a penny of this going to the government. 

>> Tim Hudak: When people are getting dinged by high rates because they dare ~o live a 
normal life, it's a tax grab, sir. I don't think seniors should be punished for doing the 
chores during the day. And what's a shift worker supposed to do? Take a day off so they 
can do the chores at home? I don't think families should be hit because they are trying 
to do chores during the day. I will end the mandatory program that's a tax grab. Let me 
ask you. this, too. Families simply cannot afford another Dalton McGuinty tax grab. You 
have done it over and over again . And you say it wasn't easy. Sir, the easy choice is to 
increase taxes . You keep doing that because you can't set priorities. The challenge for 
leadership is setting priorities. Ours are health and education and relief for families. 

>>Steve: Ms. Horwath, and then you'll get the last word. 

>> Andrea Horwath: I actually believe that people want to dot right thing and want to 
conserve energy. They want to reduce their carbon footprint. They want to do the right 
thing by the environment. But the smart meter program didn't help them do that. People 
weren't able to conserve in large numbers and they weren't able to reduce their bills . 
What New Democrats are going to do is we're going to take almost a billion dollars of 
money that's sitting in a planning for new nuclear build and we're going to shift that to 
give people the tools to make green choices . Retrofit their homes, a program which you 
cancelled, Mr . McGuinty, make sure that there's loans and grants available for those 
households that are not able to make those investments because we know lots of people are 
having a challenge with their finances. Rebate programs to ' get rid of those old 
appliances . If we give people the tools to go green, they will. We don't believe in the 
stick approach that you do. We believe in the care-it approach. That's the change that 
New Democrats want . 

>> Steve : Last word on this segment . 

>> Dalton McGuinty: I can't figure out from one day to the next where Ms. Horwath stands 
when it comes to clean electricity and why she doesn't put forward a plan that's being 
supported by Dr. Suzuki instead of our plan being supported by Dr . Suzuki. We're shutting 
down coal, we're shutting down coal which I think is so important. We reduced its usage 
by 90 percent. They told us that when we were burning coal to the max, it was the 
equivalent of $3 billion in annual costs to our healthcare system. Beyond that, we're 
creating an exciting, new, clean energy sector. Again, I think we should be at the front 
of the curve on this, not at the back . We know the world is going towards clean energy. I 
want us to be the best in North America and build clean energy technology. 

>> Tim Hudak: You are going to bring i n a carbon tax. Mr. Suzuki is a big champion, your 
caucus are big champions. Families cannot afford your carbon tax, that's $500 for a 
typical family . 

>>Steve: If you're going to say that, I have got to give him another word. Go ahead. You 
want to come back on Lhat? 

>> Dalton McGuinty: Just read my plan . Just read my plan. Just read my plan. 
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>> Tim Hudak: I did read your plan and you didn't carry through with it. 

>> Dalton McGuinty: My concern again, when it comes to taxation, there are only two 
people here who are absolutely committed to increasing taxes. Property taxes, $500 
million, and $9 billion in business taxes. There are the two .. 

>> Andrea Horwath: Wrong, Mr. McGuinty. Wrong, Mr. McGuinty. 

>> Steve: Okay. That's the end of this segment here. We'·re halfway there. 

>>Question: Good evening. My name is Mike and I am from Toronto. This is a question for 
all of the leaders . We live in difficult times. Times that require leadership that is 
unafraid to talk about bold ideas tell important truths and ask something of the people 
of Ontario. I think it • s fair to say that this has not happened in this campaign. ·So my 
question is this. Why not? Why not talk about some bold ideas? Tell some important 
truths, and mostly, why not ask the people of Ontario for the kind of shared sacrifice 
that will be necessary to take us through this difficult time. 

>> Steve: Okay, Dalton McGuinty and Tim Hudak start this one-on-one debate . Mr. McGuinty 
you have the first word. 

>> Dalton McGuinty: Mike, I appreciate the question. I am not sure I have ever been 
accused of not asking people to do some hard things from time to time. And we have done a 
couple of hard things in particular. And they are so important for us to keep doing. We 
are rebuilding our electricity system. There are some big costs associated that. I'll 
give you one example . Putting a new tunnel underneath Niagara Falls. It's 10.2 Kilometres 
long, will deliver clean electricity for 100 years. It cost $1.5 Billion and it happens 
to fall to our generation to get that done. We have also adopted the hst. Not an easy 
thing to do. But the fact of the matter is helping us to catch up to 140 other countries 
around the world that had that kind of a tax. So our businesses when they compete in a 
very competitive global economy aren't doing so with one hand tied behind their back. 
Again, my colleagues say they are against the hst but they are going to keep the hst. And 
of course we could not have done this without Mr. Hudak's support based in Ottawa for the 
federal conservative government. Those are hard things, we've done them, we are doing 
them and it's really important that we keep moving forward because the global economy is 
looking for a place that is safe, secure and stable . That's what we have here in Ontario. 

>> Tim Hudak: Here's where Mr. McGuinty and I strongly disagree. It's not a hard thing to 
increase taxes. It's the easy route. And one that Dalton McGuinty has taken time and time 
again. And why is it that your big ideas always end up costing average families? Your big 
idea for the hst was a big tax grab. You put 8% more on the basics like heat and hydro. 
Your big idea for the smart meters has made it very difficult for seniors, for shift 
workers, for small businesses. Mr. McGuinty always says that we need to tighten our 
belts. But he never tightens his own . Government spending ha~ gone up by 80%. He's trying 
to run a governmen't ·that tries to be all things to all people. What does leadership mean 
in Ontario today? It means setting properties. It means focusing on job creation so we 
are the best place in all of Canada to find a good job. And I am proud to say I am the 
son of immigrants who came to Ontario barely speaking a word of the language. Only a few 
dollars in their pockets. But they believed in this province. It was a place of hope and 
opportunity. As the father of a little girl today, I will make Ontario the best place 
again in Canada to get a good job, a ticket to the middle class and raise a family. 

>> Dalton McGuinty: First of all, I am with Bill Davis on this. He says, it's unbecoming 
to run down our province. He says we're the best in Canada in terms of our economy. Our 
health care and education. And I agree with that completely. Now, the question was about 
bold ideas . Well, you can't get much bolder than saying we are going to be the first in 
North America when it comes to producing clean energy technologies. Think about what we 
want to leave to our children. Do we really want them to say 20 or 30 years from now, why 
can't anybody do anything about those international oil and gas price? We can't. Every 
time we buy oil and gas here in Ontario we are creating jobs elsewhere. Every time that 
we deal -- we invest in clean energy technologies here, and buy energy from renewables, 
tbe wind and the sun, we are creating jobs here in Ontario for our kids. We know the 
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world is going there. Let's get there first. At some point in t ime, American moms and 
dads are saying, we've got to stop burning coal, we've got to start buying clean · 
electricity .. We will have the technologies and manufacturing capacity in place. That's my 
vision . I think it's a bold one and I think it's within our grasp and I want t o keep 
moving towards that. 

>>Steve: Mr. Hudak. 

>> Tim Hudak: The problem is it's a borrowed v~s~on that has failed elsewhere . When other 
jurisdictions tried the green energy act of increasing hydro bills for everybody and 
handing out subsidies for a few, they found that for every job created, a subsidized job, 
it costs a million dollars in subsidies to create that job . Then the jobs disappeared 
when the subsidies dry up. And for every so-called subsidized job you create you lose 
three or five jobs in the broader economy. Let me ask you this Mr. McGuinty. You've said 
to Ms . Horwath, you've criticized Horwath's plan to increase business tax. I agree I 
think that will kill jobs. But if you think it's such a bad thing why did you do it? Why 
in your first term did you increase business taxes just as much as Ms . Horwath wants to 
do today if you think it's wrong. 

>> Dalton McGuinty: The fact is, we are reducing business taxes . 

>>Tim Hudak : No, no you increased business taxes. Sir, you're i ncreasing business taxes 
in this province. 

>> Dalton McGuinty: We are taking one step further, one step further in fact. Let's talk 
about small business because they are the -- the champions when it comes to creating jobs 
here in Ontario. We start of with a small business tax of 5.5%. We have got it down to 
4.5% And now our plan is to take it down to 4%. The ~act of the matter is there i s 
tremendous instability in the global economy and after California, we ' re the second most 
p~eferred destination in all of North America to receive foreign investment. I am not 
sure how, after Mr. Hudak cancels the Sampson contract he can go to Asia for example as 
Premier, and say I want to do business with you people. How can he look them in the eye 
after he cancelled a $7 billion contract creating four new manufacturing plants and 16 
thousand jobs at the forefront of an exciting new clean energy industry? 

>> Tim Hudak: You know is this a billion dollar sweetheart give away that will drive up 
hydro bills to one of the biggest multi national corporations in the world. I want to say 
this. You side stepped my question. You tried to slip away . You didn't answer what I 
asked you. If you think it's bad that Ms. Horwath increases business t axes in her plan 
why, sir, did you do so? In fact, you increased them to 14%, costing us jobs. 

>>Andrea Horwath: I actually want t9 get back to what Mike asked . That's what I would 
like to do. 

>> Tim Hudak : Well, I'd like to know why the Fremier thinks it's bad for you but okay for 
him. 

>>Andrea Horwath : I think it's time to get back to what Mike asked, and that is about 
leadership and how do you make the big decision that take the bold actions? And 1 have to 
say that sometimes it's about acknowledging when you have done something wrong and 
changing gears to do something differently . This is the situation that both of these 
gentlemen continue to desire, the reduction of corporate taxes, the idea that blank 
cheques to companies that just ship jobs somewhere else i s the right track . I disagree so 
I think a bold thing to do is say it hasn't worked for the last te~ years . We have given 
away $20 billion and not have the jobs to come with that. So we're going to do things 
differently . I think it's also acknowledging that municipalities like Toronto and others, 
I think Mike said he was from Toronto, are struggling with the ability to pay for their 
transit systems, and yet we know that getting more people on to transit is a good thing . 
So one of the bold ideas maybe, in fact it's something that used to be done in the past, 
is we're going to take 50% of the operating costs off of the backs of municipali ties and 
freeze transit rates. That way municipalities can increase their transit systems, they 
~an put more trains and buses and increase their routes and people don't have t o carry 

14 



the burd~n on increased fares. Those are a couple of ideas I think chat are chdnge. 
Change for the better. Change that puts people first. 

>>·Dalton McGuinty: To speak directly to Mike, again, a couple of other bold ideas. We 
worked long and hard to secure Toyota's new auto assembly plant here in Ontario. Brought 
it here in about 2006. We got a couple of thousand jobs there ana just recently they 
announced they are going to build their first electric car here. 

>> Andrea Horwath: My brother works there . 

>> Dalton McGuinty: I'm very happy for him. Beyond that as well we are going to provide 
two-way all day go service in the GTA and all of the way to Hamilton. That's going to be 
great for Thunder Bay, for example, because that's where we're going to make those --

>> Andrea Horwath: Do you have a buy Ontario policy to ma ke sure all of those trains are 
built in Ontario? 

>> Dalton McGuinty: Those cars are already being made by Bombardier. So that's great news 
for folks up in Thunder Bay but also a way of improving the productivity and efficiency 
of our economy. They tell me it's like taking 71 million car trips annually off Ontario 
roads. That's a big, bold idea. It's a multi year plan. A multi billion dollar 
investment. It's bold and it's essential that we keep moving . 

>> Andrea Horwath: And it's also something that is in our platform. We are committed to 
the same plan. 

>> Tim Hudak: It's disappointing that Mr. McGuinty won't answer my question about why he 
criti.cizes Ms Horwath for business tax increases when he increases the exact same tax at 
a time of a recession. Let me tell you this. Every time that you talk about any kind of 
jobs, there's always some big cheque attached. That meant that you taxed every other 
business, you taxed families because you have to bribe businesses to come to Ontario. I 
see a very different approach. I want all businesses to have the chance to succeed, to 
hire jobs, hire people ·again in our province. Half a million, 500,000 unemployed women 
and men. And that's where we have a five point jobs plan to create more skilled trades 
positions, to clear aside this maze of red tape that frustrates all kinds of business 
leaders and treat energy pqlicy as economic policy, not a social program, and we're the 
only party that will lower taxes to encourage spending in our economy again to create 
jobs. 

>> Steve: Miss Horwath. 

>> Andrea Horwath: But Mr. Hudak, it was your failed experiment in the ele~tricity system 
that we are dealing with right now. The mess in the electricity system is bec~use of the 
deregulation and privatization; I think you were maybe around the Cabinet table when that 
took place in Ontario. And I have to say I am quite disappointed that Mr. McGuinty has 
followed on the same route. The big expense that we have in bringi ng renewables into our 
grid is that they are all very expensive private power ~eals. How ironic is it that we 
actually have a company that's owned by the public in Korea running our renewable energy 
system. That should be Ontario-owned energy, that should be renewables that's in the 
public interest, not with private sector deals that are costing us a fortune. 

>> Steve: Mr. McGuinty? 

>> Dalton McGuinty: The facts are always helpful. This is what we are doing here in 
Ontario with our green energy plan . We have got 2,000 large and medium size energy 
projects being sponsored by Ontario investors. We have 30,000 what we call micro projects 
being sponsored by Ontario investors. These are families; these are farmers, who have 
decided to participate in this exciting new clean energy revolution in Ontario. They want 
to help subsidize"" little bit of the work that ' s taking place on the farm or help 
support some modest family income. And it's this very buzz of act ivi ty that is attracting 
big companies like Samsung who want to come here, they are bringing, notwithstanding what 
Mr. Hudak is saying, they are bringi ng $7 billion into Ontario, creating 40 manufacturing 
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plants in Ontario, creating 16 thousand jobs over 6 years in Ontario. That's what it's 
all about . 

>> Steve: Mr. Hudak. 

>>Tim Hudak: There's a fundamental disagreement here . Ms. Horwath and Mr. McGuinty 
believe in handing out these expensive contracts for wind and solar power, up to 80 cents 
per kilowatt, when the price of power is 5 cents on the marketplace. But any kid who runs 
a lemonade stand knows you can't pay 80 cents for the lemons and charge a nickel for the 
lemonade . Somebody has to pay that difference. And the problem is, it's seniors seeing 
their hydro bills increase, small bus i nesses are seeing hydro go through the roof and 
families. We cannot continue on this path. That's why it will end that expensive energy 
experiment . And make sure that when energy is added it's a competitive transparent basis 
no, sweetheart giveaways driving up your hydro bill. 

>> Andrea Horwath : And the most expensive energy experiment is one that your government 
brought in, in the 90's. The reality is we still have over 2,000 private sector deals 
being managed by five hydro bureaucracies that it's costing us a fortune. I am very 
committed to making sure we continue along the path of renewable energy but I think it 
needs to be done in the public interest. We are going to take those five bureaucracies, 
take those over 11,000, six-figure salaries and pair that back down and put an 
electricity system back together that's in the public interest. That will get our rates 
down and make Ontario competitive again. 

>> Steve: Mr. McGuinty. 

>> Dalton MoGuinty: A couple of points i f t might. Number one. I'm not saying that the 
hydro companies a~e perfect but in fact they have one of the best histories in the world 
in ensuring ~hat over the progress of time, dur:i.ng the cour~e of our history, we always · 
had a reliable supply of eiectrici~y. Anq 1 am very, very proud of that. Beyond tn~t, I 
want t o say once again there's a lot of instability i n the global economy . After 
California., we're the second most favourect place in North America that's drawi ng in 
foreign investment. So you can't go around, as Mr . Hudak is proposing, and cancel these 
big inter nati9nal contracts . That's going to send a shock wave through th~ inter natlonai 
investment community . We ive got to ma~e sure that --

·>> Tim Huda)c. : Didn't you just cancel a cont rac t in Mississauga on the weekend. 

>> Dai,fon McGulnty: -- So that we can expand our economy, enjoy r~~oie prospe.rity and 
create more )obs . 

>> Steve : Do you want to try that again? 

>> Tim Hudak: I'll t r y that again, Y9u say you Cjllptt te~r apart contracts. Sir you just 
cancelleg an energy contract in Mlssissauga. 

>> Dalton McGui nty1 No, we didn't . 

>>Tim Hudak: One that you said was a champion for 6 years and .ii· days before El ection 
bay, you said ail of a sudden you are against it . This i ooks H.ke a government that's run 
out of i deas , and i~ on the run. So how much exactly, le~ me ask you . How much money are 
you go i ng t o throw into that pit i n Mississau~a for your last-minute flip-flop ? 

>> Dalton MoGui nty : We said that we would relocate . Apd I said that a moment ago . 

>> Tim Hudak: Wh~re will it go? Where wi ll it go? 

>> Dalton McGuinty t We have 2 thousand big and medium sized project and some 30 thousand 
small projects . You put these in place ~nd try to anticipate to ~he best of your ability 
wher e you're go i ng to need new electricity and when you a r e gqi ng tQ need it . In 
Mississaug~, this is a speci fic case where , duri~g the c ourse of the past 6 years, things 
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have changed. 5o we listen to the conu11unity. Right besiuc that lc·cation, there ate no~' 
t".hree -- ' 

>>.Andrea Horwath: What's changed is that there's an election on tne horizon. 

>> D~lton McGuinty: We have a new ruie in place that says w' couldn't evep locate Qne 
single emissions free wind turbine in that site. So it doesn't ~ake sense to me, if we 
can't even put up one wind turbine to put up a gas plant. I think that's important. 

>> Tim Hudak: So what exactly has changed? 

>> Dalton McGuinty: And now we're going to relocate it to a place that makes sense . 

>> Tim Hudak: So sudd~nly ~omething changed 1~ days ~go. l ~hin~ ~iss Horwath had a great 
i~ne there. The only thing that's changed sir is there's an election ~a~paign and you 
abandoned a policy that you championed for 6 years. I will ask you again, where are you 
goin~ to move it tom, how much is it going to cost Ontario families and what aside from 
the election campaign, changed in the last week and a hal£7 

>>Dalton McGuinty: Mr. Hudak sees'it as a failing to listen tp people. I don't. 
Leader~hip in part consists of listening ~nd learning. We've made an adjustment. A lo~ 
has happened in the past 6 years. Three condominium towers have grown up around the site. 
You couldn't put a single wind turpine. 

>> Steve: Time to move on. Question five on video tape and then Tim Hudak gets the first 
~nswer debating this one on one with Andre~ Horwath. Roll tape please. 

>> Question : My name is Muhamm~d and I live in Ottawa. Post secondary education is one of 
the most important milestones in a person's life. This year, close to 90,000 
undergraduate students are heading towards this path . despite the enormous financial 
commitment required. Many students find it' difficult to pay for the cost of their 
education, never mind their cost of living. My question to the leaders tonight is what 
will your party do to help post secondary students throughout this critical, but 
expensive academic endeavour? 

>> Steve: Tim Hudak, you are up first . 

>> Tim Hudak: Thank you for the question, Muhammad. There's no doubt that post seconda·ry 
education is the great equalizer in our society. It helped my dad who is the son of 
immigrant's escape a low income family became a high school principal in the catholic 
system. My mom came from a very modest background as well and became a teacher. Therefore 
I came from the middle class. We need to make sure that every student who has the grades 
to qualify can get post secondary education because you know, a university degree, a 
college diploma, a trade will be the ticket to a good job in the middle class . And the 
second thing I will say, Muhammad, we need to make sure that there are good jobs out 
there when you graduate. I have been hearing from young people all across the province, 
the jobs just aren't there. 

>> Steve: Andrea Horwath? 

>> Andrea Horwath: Well Muhammad I am happy this question came up. I was just in Ottawa 
not too long ago and had a strange thing happen to me. I was about to get into my OPP 
vehicle and this young woman, approached me on the street, I was quite surprised. She 
gave me a big hug and said thank you. I said what for? And she said well I am a part-time 
student and your plan to freeze tuition fees and to take the interest, the Ontario 
interest offer the OSAP loan is going to make a big difference me . As a part-time 
student, freezing those tuition fees will make a difference in terms of how much I will 
be paying to get my education because r·can't afford go full-time. I have to work and go 
part-tinae ~o that freeze is going make a big difference and taking that interest off is 
going to mean that I am not goi ng to be paying as much over time. New Democrats have been 
listening to students. Right now we have the highest undergraduate student debt in all of 
Canada. We have the second highest debt for graduate students. This is not a province 
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that puts students first. In fact we actually have the least per capita investment in 
post secondary education. That's not the way that students are going to earn their· 
degrees in a way that doesn't leave them with debts the size of mortgages when they 
graduate . We are very committed to making sure that post secondary education is 
achievable for more people and it's not a financial barrier. 

>> Tim Hudak: Here's another thing, Muhammad, we're going to do to help out young people 
trying to get into post se~ondary education. So many middle class families are being 
squeezed out all together. Under the current system of Mr. McGuinty, if you are 60 to 70 
thousand dollars in income, they say you are too rich and your parents are too well off 
and you don't get any assistance. I think that's wrong. In fact, I am going to increase 
assistance through OSAP to help more and more middle class families. It's not a grant. 
It's a loan. You have to pay it back. But it opens up access. And let me tell you how I 
am going to pay for it as well. In a time that students are facing big debts in a tough 
job market, Dalton McGuinty chose to create a $30 million foreign scholarship program. 
$40,000 scholarships only for foreign students . So, Muhammad, if you applied for that you 
had an Ontario driver's license, you would be disqualified. I think that's wrong. I will 
put Ontario's best and brightest first; I will cancel that program and put it towards 
OSAP for Ontario families . 

>> Andrea Horwath: But the problem; Mr . Hudak that encouraging people to take more and 
more and more debt load on doesn't address Muhammad's issue which is tuition fees are 
already too expensive. Freezing tuition fees will stop that climb. Instead of a rebate 
program which Mr. McGuinty favours, we're. going to freeze fees. That means everybody is 
able to gain from having lower tuition fees over time. I think that students need a 
break, they need hope for the future and I know that there are lots of people in my own 
riding who are actually choosing not to go to post secondary because the debt load is 
daunting. Our plan is one that responds very much to what students like you, Muhammad, 
have said, which is that something needs to be done to reduce the amount of debt that 
students are facing, to help give them a bit of a break, and to make sure that jobs are 
there for them when they graduate and that's the other part of our plan. We're going to 
reward the companies that create jobs for everyone, for new Canadians, for students, for 
people who have lost their jobs in the economy. These are the kinds of priorities that 
will help students, not only with their debt loads but to get jobs as well when they 
graduate. 

>>Steve : Okay, that's the end of the one-on-one here . We can now open it up to all 
three. Mr. McGuinty? 

>> Dalton McGuinty: Ms. Horwath, just so we're clear, is offering a freeze. Our plan 
calls for a 30% reduction for families with incomes of $160,000 or less, again, that's 
$1,600 off university tuition, $730 off college. Mr. Hudak is suddenly interested in 
education. It may be that at some point in time along the way -- and I have been at many 
question periods that Mr. Hudak - that he asked me a question about education, but I 
can't recall a single one. We have a great record here in Ontario when it comes to post 
secondary education. We have created 200,000 more spaces. Our plan now calls for 60,000 
more. We've going to build three new exciting, innovative undergraduate university 
campuses . If you compare Ontario to the rest of Canada, the enrolment in Ontario 
universities and colleges has gone up since 2003 by 26%. That's twice the pace it's gone 
up in the rest of the company. So families are making heroic measures -- making heroic 
efforts in order to get young people into college and university. That's why I am going 
to help them with our 30% tuition reduction. · 

>> Steve : Mr . Hudak . 

>> Tim Hudak: Dalton, you know that's not true . I have asked you many times about 
education . One in particular was why at a time that the students facing significant debt, 
they are having trouble finding a good job in Ontario today, that you would choose to 
spend $30 million on a foreign scholarship program that would tell to young men and women 
here in the province of Ontario they need not apply simply because they are Ontario 
residents. I disagree, and I will put that money into OSAP assistance f or families 
instead. And here's another difference between myself and my two opponents . We're going 
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to foc •lS on modP.rni zing our trades in the province. We're going to c.ceate 200 , 000 more 
skilled trade positions . If you want to be an electrician, a carpenter, a welder, a 
p)umbe~, right now you are heading down road to Sa~katchewan, to Alberta, because Dalton 
McGuinty is clinging to an old 1970's-based apprenticeship system. We will help the 
colleges identify young apprentices, put them in jobs, and create 200,000 more skilled 
trade positions. 

>> Steve: Ms. Horwath . 

>> Andrea Horwath : So Mr . Hudak simply favours giving more loans out and increasing 
student debt. Mr. McGuinty says that he's going to allow tuition fees to continue to 
climb, so that after a couple of years that 30% is going to be wiped out anyways . New 
Democrats think bot h of these are the wrong ways to go. We need to make sure that 
students in Ontario are able to afford a post secondary education and you can only do 
that over time by freezing tuition fees and making sure that opportunities are there for 
all students. That's our commitment. That's the kind of thing that changes the way these 
two people are talking and puts students first in Ontario. 

>> Steve: Mr. McGuinty. 

>> Dalton McGuinty : I just want to come back to something that Mr. Hudak referenced. He 
says he doesn't believe that we should provide any scholarship support to foreign 
s·tudents. The .fact of the matter is that foreign students who are coming to Ontario today 
are spending a billion dollars annually. They are helping subsidize university and 
college education for all Ontarians . He says he doesn't like Samsung in part because it ' s 
a foreign multinational. During the course of the campaign he said that -- he called 
Canadian citizens ' foreigners . ' 

>> ~irn Hudak: Hold on a second, Dalton, you know that's not true. You know that's not 
true . 

>>Dalton McGuinty: I've got a different approach. I think it's really important for us 
here in Ontario to embrace globalization and to understand who we are . We are together. 
We're in this. We ' re tight . We have found success over the course of our history by 
moving forward together remember so I just I am not comfortable . I have got to tell 
you, I am not comfortable --

>> Tim Hudak: Hold on a second here. The reality was --

>> Dalton McGuinty : Foreign students, foreign multinationals and foreigners. 

>> Steve : Point made . Let's go. 

>> Tim Hudak : Here's the reality and I know you want to say anything to not talk about 
your record in lost jobs, your record in raising taxes on families. The reality was I 
never said that . The reality is you brought in an affirmative action subsidy of $10,000. 
Initially, your campaign chairman, the president of the Liberal party, your Finance 
Minister, said that was to attract foreign workers . Then you backtracked and said, 'Well, 
it's for people who have lived in Ontari o for five years or less . Here's where I stand. 

>>Dalton McGui nty : We ' re ·talki ng about Canadian citizens. 

>> Tim Hudak: It doesn't matter how long you've lived in Ontario, whether it's 6 months, 
6 years, 20 years or for your entire life, we should all be treat ed equally, an equal 
chance at a job based on how hard you want to work, your skills and your experience, not 
a $10,000 affirmative action cheque for a select few . Give everybody a chance to compete. 
And the Premier's job, with all due respect to Mr . McGuinty, is to create jobs tor 
everyone , to move our economy forward so we all have a good shot at a good job, not a 
special $10 , 000 handout . 

>> St6ve: Ms. Horwath. 
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>> Andrea Horwath: And I think when the tenor of the discussion sinks to this level, we 
lose sight of what Muhammad was talking about. That's the most unfortunate thing tbat I 
think I have seen in this campaign this far, is the hurling of accusations and insults 
when we should be focusing on how to make Ontario a better place, where people come 
first, where students come first, where jobs come first. And I'm saying Muhammad and to 
all of the other students who I have talked to over the years who have said to me, 'We 
have to get a handle on tuition fees.' Ontario should not be lOth out of 10 when it ~omes 
to per capita investment. We shouldn't have the highest undergraduate debt load. We 
shouldn't have the second highest graduate cost. That is the wrong way for the province 
to go. So if you want the kind of change that puts us 1n a different direction, choose 
New Democrats because we believe students should come first. 

>> Steve: Mr. McGuinty. 

>> Dalton McGuinty: Well, just again to relate a few facts. When it comes to post 
secondary education in Ontario, as I mentioned a moment ago, we have the highest growth 
that's been experienced across the country. But in addition to that we now have the 
lowest student loan default rate ever recorded in Ontario. We brought back grants. Miss 
Horwath's party, when they were in power, they eliminated grants. They also capped 
student indebtedness at $7,300 per year. 

>>Andrea Horwath: Isn't that guy your leader now? 

>> Dalton McGuinty: That means that if you borrow money from OSAP, doesn't matter how 
much you borrow, you are not going to owe more than $7,300 every year. So we have done a 
lot to ensure that there's more affordability and more accessibility. You know, this is 
personal to me. My grandmother was married at the age of 16. She didn't even go to high 
school. The reason that I am standing here this evening as Premier of the greatest 
province in the best country in the world is because of educational opportunity. That's 
why I am so committed to ensuring that all our young people have equal opportunity to an 
affordable, good quality Ontario post secondary education. 

>>Tim Hudak: Here's the bottom line for Muhammad, for students across our province. 
There's no doubt it's expense in the post secondary system. That's why I am going to 
increase access to OSAP to help make sure that we all have that opportunity, that great 
equalizer, that's a degree, a diploma or a trade. Here's the difference between the 
Ontario PC's and our Changebook plan and my opponents . We have an unrelenting focus on 
job creation, to make Ontario the best place in Canada when you graduate to get a job. 
You know what, Muhammad, I have been there. I remember corning out to the economy with my 
university degree. I was stacking beer at the duty free store. It was a job. I was paying 
the bills. It wasn't what I wanted to do. I will fight each and every day for our young 
people like yourself, Muhammad, to have a good job, to keep that talent here in Ontario. 

>> Steve: Okay, leaders, that is the end of the fifth question. This is the last question 
of our debate this evening. The polls tell us all the time the number one issue out there 
is health care and that's what this question is about. Roll tape, please. 

>> Unidentified speaker: I am (inaudible). I'm from Burlington, Ontario. I am al~o a 
student at Ryerson University. My question is: there is already limited privatization in 
our health care system. Would any of the party leaders consider a larger role for the 
private sector in health care delivery? 

>> Steve: Okay, the one-on-one this time features Andrea Horwath and Dalton McGuinty. Ms 
Horwath, you go first. 

>>Andrea Horwath: Well, Belal (sp), I think that the health care system needs a lot of 
improvement . I think by changing the priorities that we have now, we can bring back to 
Ontario the kind of health care that people expect, the kind of health care that makes 
sure that when a mom goes to an emergency ward on a rriday night, she's still not there 
sometime Saturday afternoon with her child. We need to change the priorities. We need to 
make sure that we are putting investment into long-term care because, you know what? It 
costs $1,200 for a person to stay in hospital when they could be in long-term care for 
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about $160 a day. And in fact 111ith home cat:e services, it only costs ~60 a day. So we 
think that there's a lot of work to be done to change our priorities. Do I think the 
priority is to add extra profits into the system? No, I do not believe that that's the 
wa~ to go. I do believe that we need to cap the salaries of CEOs in hospitals. 
Unfortunately right now, the priority is that those CEOs get their 6 figure salaries 
while we see nurses being laid off and emergency wards being closed. So the combination 
of changing priorities and investing in programs like long-term care, like home care, 
like our new house keeping assistance program for seniors will make a b~g difference. 

>> Steve: Mr. McGuinty. 

>> Dalton McGuinty: I want to thank Belal {sp) for that question. I think it's a very, 
very important one. It has to do with the future of our public health care system, 
medjcare. And there's going to be an important event coming in the not too distant 
future. The Premier of Ontario is going to have to sit down with the Prime Minister of 
Canada and 12 counterparts from aeross the country, and hammer out a new health accord. I 
was there back in 2004 when I hammered out that accord with then Prime Minister Paul 
Martin. It wasn't easy. The~e was some pushing and some shoving, but in the end we 
succeed on behalf of Canadians and, indeed, Ontarians. The plan at that time was to 
ensure that we worked within medicare and to ensure that we reduced wait times and 
provided more access to more doctors. Here in Ontario, we have been -- we have enjoyed 
the greatest success of all. We now have the shortest wait times in the country. Hips and 
knees and MRis and CTs and cancer and cataract care, we have the shortest wait times in 
the country. We also ensured that 1.3 million more Ontarians now have a family doctor. 
But this is the important point. I want Ontarians to ask themselves, who do you want 
sitting at the table with Prime Minister Harper when it comes to standing up for public 
health care in Ontario? I am not saying that public health care is perfect, but I think 
there's all kinds of room for exciting innovation inside public health care and that's my 

that's where I intend to be. 

>>Andrea Horwath: Well, I think-- I think that it's clear that Mr. McGuinty's not 
talking to the same Ontarians I am talking to. Everywhere I go, Ontarians are telling me 
that they are watching their health care system erode before their eyes. And whether it's 
the Anzevino {sp) family in Fort Erie who had a daughter in a ~ar accident and that woman 
had to travel past two closed emergency wards before she could get treatment and she 
didn't make it. This is the kind of health care system that people in Fort Erie and Port 
Colborne are dealing with along with a number of other smaller communities that are 
having their access to emergency wards closed. We see women who are taking breast cancer 
treatJnents, who are losing their nurses. The CEO in the London hospital got his raise 
that year, but the nurses got cut out from helping women cope with their breast cancer 
treatment. The kind of health care that we have in Ontario is not the rosy picture 
painted by Mr. McGuinty. What people are telling me very clearly is there needs to be a 
lot of improvement. We have wait times in emergency rooms that are beyond the pale. This 
is a promise that Mr. McGuinty's made in the past. My own son ended up with a skateboard 
accident several weeks ago. He went to an emergency ward in my community. They didn't do 
anything for his fractured elbow. They sent him home, said, "It doesn't. really need 
anything. They can't afford a cast and go home and somebody will help you figure out how 
to put a sling on it.u That's not the kind of health care Ontarians deserve. We need to 
improve our health care system and we have the plan to do that. The question is, who do 
you trnst to actually start making the changes that put people first and put patients 
first? 

>> Dalton McGuinty: Fir~t of all, I hope your son is well. Secondly, I don't -

>> Andrea Horwath; He's getting over it. 

>> Dalton McGuinty: Good. I don't think that's a fair representation of the quality of 
health care services provided by our hard- working doctors and nurses and technicians. 

>> Andree!! Horwath: They are trying their best. 
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>> Dalton McGuinty: And administrators across the province. The fact of the matter is we 
put a lot more money into health care. We have built 18 new hospitals. We have expanded 
some 100 others. We have got more doctors and nurses. We have got a great new collection 
of doctors and nurse practitioners and nurses and dieti~ian that is we bring together 
called family health teams. We didn't have any before. Now we have 200 . And they are 
caring for 3 million patients. We also have the first nurse practitioner led clinics ln 
North America. We are putting 25 in place here in Ontario . So we are doing everything we 
can to reach further into our communities and provide still better, better quality health 
care. The next challenge for us is emergency room wait times. We are at the forefront of 
Canada. National experts have said Ontario's right up front, leading on this score. It's 
not an easy thing to do, but we are in fact getting those wait times down at emergency 
rooms right now . 

>> Steve: Okay that brings the one-on-one to an end. We now open it up to include Mr. 
Hudak. And I remind everybody that the question was about whether there's a larger role 
for the private sector in health care. Mr. Hudak. 

>> Tim Hudak: I want to thank Belal (sp) for the question. And, you know, when it comes 
to healthcare, for me, it's personal . I am 43 years old. I am lucky. I have good health . 
My little girl, Miller, not so much . She was born early, spent some time - a lot of time 
- at Women's College and then recently this summer she was in the hospital for 26 days at 
Sick Kids. And I saw how hard our nurses are working. I saw how hard our doctors are 
working. And they're run off their feet. And they say, "Can't there be a better way?" And 
that's why in our Changebook plan, we'll invest $6.1 billion into our health care system. 
It will be our number one priority to support our nurses, to recruit more doctors to our 
province and encourage them to go to under-serviced areas, to build more long-term care 
beds - ~n fact, 40,000 long-term care beds in our province - and to make sure that we 
invest in home care and put the patient - not the bureaucrat, not the fancy consultant 
that got rich off of eHealth - we will put the patient at the centre our health care 
system. 

>> Steve: Ms Horwath . 

>> Andrea Horwath: I think the thing that frustrates Ontarians, and it certainly 
frustrates me, is when the Premier talks his game about all the investments. The problem 
is that people are not experiencing improvements in their health care system. So you have 
to ask yourself : what is going wrong? If all of this new money is being poured in, then 
there's obviously a problem because it's not reflecting in people's confidence that their 
health care system's going to be there for them when they need it. That's certainly the 
experience of Maria Devries (sp). That was the experience of the Anzevino family . That 
was the experience of my own son. That's the experience of the couple from Sudbury who, 
after 65 years of marriage, are being told they have to go into separate long-term care 
homes. Look, the more profit you build in- I am going to be really frank with Belal (sp} 
-I don't believe building more profit in is the right way to go . And unfortunately, both 
of these fellows have a -- seem to have that kind of a preference. I don't. I think we 
need to make sure that we are investing in the kinds of services like long-term care, 
home care, keeping seniors safe at home, front line services, not CEO salarie~ at the 
hospital. 

>> Steve: Mr. McGuinty's turn. 

>> Dalton McGuinty : First of all, with our respect to commitment to medicare, you will 
know that we are the only province that on our watch put in a specific piece of law which 
commits Ontarians to the future the medicare. That's the name of the very bill itself. 

>> Andrea Horwath: What about home care, Mr. McGuinty? 

>> Dalton McGuinty : Well, when it comes to homecare, Mr. Horwath, you will know that our 
commitment, our plan, calls for an investment (inaudible)-

>> Andrea Horwath: You changed home care into largely a private sector delivery model and 
you know that when it used to be largely not-for-profit and public . 
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>> Dal toh McGuinty: Mr. Hudak says that health care is his number one priority. A moment 
ago he said education was his number one priority. But here's my real concern. Mr. Hudak 
hae not had his plan costed by an economist. He's had no independent verification brought 
to bear on his numbers . Well, we've looked at his numbers. In fact, there's a $14 billion 
shortfall. 

>> Tim Hudak: Now, hold on a second. You know that that -- you know that $14 billion 
nmnber isn It aCCUrate, 

>> Oalton McGuinty; That's twice the size of the previous (inaudible). And remember what 
happened back then? They closed 28 hospitals . There was war in our schools . We have moved 
beyond that . We haven't had a single strike in our schools in 8 years. Cl ass sizes are 
down. Test scores are up. Graduation rates are up. Our kids are doing better than ever 
before. And when it comes to health care, again I say to Ms Horwath, I know t he system is 
not perfect, but the fact of the matter is , we are making real progress. 

>> Tim Hudak: Dalton, you know that your allegations about this hole have been 
discredited and, if you disa9r~e with it, then why did you adopt the exact same numbers 
we have for revenues, for health, for education? And if your numbers are so great, why 
did you have two sets of numbers in the last three weeks? Here's our plan wqen it comes 
to health care. We'll strengthen our public universally accessible health care system 
with an initial investment $6.1 billion through our mandate. It will be our number one 
investment priority. And, you know, we see these ads from Mr . McGuinty on TV where he 
claims that things are going so well in health care. I just didn't hear that from nurse, 
from doctors. I don't hear it from patients. And there's really one word we need to 
remember, "eHealth." A billion dollars that went down the drain. That went into the 
pockets of fancy consultants who then chose to bill taxpayers for their chocolate bites 
and their tea. Sir, the billion dollars in eHealth could have built four hospitals by 
now. 

>> Steve: Response from Mr. McGuinty and then Ms Horwath. 

>> Dalton McGuinty : By all means. I appreciate the opportunity to speak to the whole 
issue of eHealth because my colleague, Mr. Hudak, has been engaging in a fanciful 
fiction. I just want to quote back to him the words of the auditor general, because I 
think they're pretty important when it comes to these things. He talked about the $1 
billion. In fact, he was once asked at a press conference about - that $1 billion all 
kind of evaporated, as Mr. Hudak would have us believe? He said that money is going to 
turn out to benefit taxpayers. The facts of the matter· is this investment in eHealth is 
very important to all of us. So far, we have electronic health records for 7 million 
Ontarians. By the end of next year, we will have those records f or 10 million Ontarians. 
We are getting rid -- in fact we'v~ gotten rid of all of the film that used to be used in 
our hospitals so that when they move information from one department to another, it's now 
done digitally. More than that, we are now ensuring that we can move that information 
from one hospital to another, one part of the province to another. So notwithstanding Mr. 
Hudak's disparaging commentary about our electronic health system, we are in fact getting 
good value for -- it's really important that we are moving forward with it. 

>> Andrea Horwath: I am going to go back to the question and state very clearly that I am 
100% behind a public health care system, one that puts patients first. And Ontarians, I 
think, are wjth me on that. And they have to ask themselves a simple question in about 8 
or 9 d_ays time: Who do you trus~ to keep our public health care system in shape and there 
for you when you need it. 

>> Steve: Mr. Hudak. 

>> Tim Hudak: Mr . McGuinty seems to think that eHealth was a big success. I just don't 
think families believe Dalton McGuinty anymore. A billion dollars. They could have built 
f our hospitals. We had consultants charging $2,800 a day and then billing for their tea 
on top of that. And then Mr. MqGuinty's government wanted to give the eHealth bureaucrats 
a merit pay jnr.rease for one of the biggest scandals in the history of our program. Let 



me tell you one more thing too, Belal (sp) where I disagree with Mr. McGuinty. He's 
created these regional health bureaucracies called the LHINs, basically, a bloated' layer 
of middle management that gets between the Ministry of Health and doctors and nurses and 
the patients they are trying to care for. S300 million to date sucked into this 
bureaucracy. (Inaudible) people don't spend a single minute with patients. They don't do 
any surgeries. As Premier, I will close the doors on those wasteful LHINs and put every 
penny into patient care instead. 
>> Steve: We've got a minute left, so 30 to each of you. 

>> Dalton McGuinty: On the matter of LHINs, I just want to simply quote Conservative 
senator Or. Willie Keen, one of the foremost cardiologists in Canada. And he said this 
with respect to Mr. Hudak's proposal to eliminate our local champions in LHINs. And I 
quote: "This would be the stupidest move I've ever heard in my life. It would undo years 
of progress.u LHINs manage healthcare within the community. They establish priorities. 
That's why they're so important to all of us in our hometowns. 

>> Andrea Horwath: New Democrats, I - if I become the Premier this province, will make 
sure that CEO salaries are capped and that money is invested in patient care. I am going 
to cut -- get rid of the wait lists for long-term care and home care. I am going to add a 
new program to help seniors stay safe in their homes so they can stay their homes 
longer. And I am going to cut emergency wait times in half. And I am going to proudly do 
that in the context of a public health care system. 

>> Steve: Okay leaders, that is our time for the official debate tonight, but according 
to rules, you each get to make a closing statement. And we have drawn lots and Dalton 
McGuinty, you get to go first. 

>> Dalton McGuinty: Thank you, sir. When a global recession hit Ontario, it hit us hard. 
So we rolled up our sleeves and we got working together. We invested in new jobs. We 
invested in job retraining. We carne to the support of the auto sector because there were 
400,000 jobs at stake and we helped them. We helped those people. The fact of the matter 
is the economy is turning around. We are on track. We are headed in the right direction. 
We're now the number one producer of cars in North America. We are the number one 
producer of jobs in Canada. But there's still a lot of uncertainty in the global economy. 
The last thing we need to do is raise taxes on our job creators by $9 billion. And the 
last thing we want to do is start cancelling international contract~ when we are trying 
to secure new international investment here. We have got a smart plan . It's a sensible 
plan. It's a serious plan. It's suited to the times. I hope you'll see i t that way. I ask 
for your support and I thank you for tuning in tonight. 

>> Steve: Tim Hudak. 

>> Tim Hudak: I want to you ask yourself - and first, thank you, Steve, and to my two 
colleagues and folks for listening and watching tonight. Ask yourself, can you afford 
four more years of Dalton McGuinty - particularly if there are storm clouds on the 
horizon? We saw what he did last time. He increased taxes on families despite prom~s~ng 
he wouldn't. He increased taxes on businesses and drove hydro bill s through the roof. 
That weakened Ontario at our time of need and we lost 300,000 manufacturing jobs as a 
result. We need to chart a different course. I want to see an Ontario that is the best 
place to find a good job. Our plan will create jobs in our province, will give families 
relief and get government focused on the basics: health and education. If you want that 
kind of change in Ontario, I ask for your support for your Ontario PC candidate on 
October the 6th. Thank you. 

>> Steve: Andrea Horwath . 

>> Andrea Horwath : I want to thank the 6 people that we heard from today, as well as the 
thousand or so that submitted their questions . You really hit on what's on the mind of 
most Ontarians and I appreciate that. I think that it's important to acknowledge that 
there's a big choice to make on election day. You can choose the status quo that hasn't 
been working or you can choose a party that's going to put patients first, that's going 
to put jobs first, that's going to put the affordability of every day life at the top of 
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t.he agenda. NE:w Democrats are offering the kind of change that does exactly that. S(' your 
choice i~ a very important one, but it really is a simple one. You can choose one of the 
same old suits or you can put - or you can choose the kind of change t hat puts people 
fiT.St. I ask for your support on October the 6th, to change this province . Thank you. 

>>Steve:: And that ends our time in this debate. I want to thank the leaders for taking 
part . I want to thank you for watching and we hope that you wi ll go out to vote on the 
6th of October. I am Steve Paikin. Good night, everyone. 

Transcript captured directly from source . Some typographical errors or omissions are to 
be E:xpected . 
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2011 Ontario election debate 
Source: Global 
Sep 27, 2011 6:30 PM (1) 

>> Steve Paikin - moderator: Good evening everybody from Toronto. I'm Steve Paikin. In 
just 9 days we'll be voting in an Ontario election. Tonight we're hoping to get a clear 
view of where the major party leaders stand on some of the important issues by debating 
those issues. Let me introduce you to the leaders, Dalton McGuinty is the leader of the 
Ontario Liberals, Andrea Horwath is the leader of Ontario's New Democratic Party, and 
Tim Hudak is the leader of Ontario's Progressive Conservatives. The leaders know the 
rules of the debate; they have agreed to them and they have asked me to enforce them. We 
asked Ontarians to send us questions over the last few weeks and we got about a thousand 
of them. We chose six and the six we picked reflected those issues you wanted to see 
debated the most. The leaders will hear and see them for the first time, at the same 
time you do. The first one one-on-one debate will be between Mr. Hudak and Mr . McGuinty. 
Mr. Hudak will respond to the question first, which is about jobs. Roll tape, please. 

>> Question: My name is Catherine Bellefore (sp) and I'm for from Pickering, Ontario. My 
question is about college and university grads who are forced to take minimum wage part­
time jobs or even leave Ontario and Canada to find full-time employment. How would you 
help these grads find full-time, gainful employment in Ontario? 

>> Steve: Okay, Tim Hudak you're up first. 

>> PC leader Tim Hudak: It's tough being a young student today. You have significant 
debts when you're coming out of college or university, and entering one of the worst job 
markets in memory. I was at Conestoga College just tte other day, and I asked the 
studer;ts there who are in an apprenticeship training program how many of their fr~ends 
were heading out west to Alberta and Saskatchewan to get a job, and you know what, almost 
every one of them raised their hands. I want to be Premier to make sure that Ontario is 
the best place in all of Canada to get a good job, the kind of job that will be the 
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ticket to the middle class where you can raise a fami l y and buy a home, not the part­
time, low wage jobs that Mr . McGuinty is taking credit for. We have a five-points jobs 
plan to make Ontario number one in Canada for jobs, particularly for our young 
graduates. 

>> Steve: Mr. McGuinty, you want in? 

>> Liberal leader Dalton McGuinty: Sure, by all means. I want thank you very much for 
that question. These are very uncertain times in the global economy, and the truth is, 
though, that Canada fares pretty well, and within Canada, Ontario is doing quite well, as 
well. Since January we've created more jobs in Ontario than the rest of the country 
combined. You know, it's been said we can't build the future for our young people, but 
we can build our young people for the future. That's why we're putting such a heavy 
emphasis on educating our young people. That's why one important part of our plan is to 
reduce tuition by 30 percent; that means $1,600 less for university tuition and $730 less 
for college tuition. The fact of the matter is we continue to create jobs in Ontario and 
we've got some great plans to get us there, and I look forward to talking about that more 
in the evening. 

>> Tim Hudak: You know, the problem though, is I'm here in the office when I'm talking 
to students who are saying it's awfully difficult to get a job no matter what the 
tuition may be. 300,000 manufacturing jobs have been lost under your watch. In July, 
Ontario lost more jobs than all the other provinces combined. So we need a change of 
course, one that says to young people at Conestoga, at Confederation, at Brock, or U of 
T, that Ontario would be the best place again to get a good job. So our plan: a five­
point job plan in Changebook and you can see it at changebook.ca. But here is the bottom 
line; one: to treat energy policy as economic policy, not a social program. So businesses 
will have the incentives to hire and expand -again. Number two: to drain this swamp of 
red . tape that bogs down any small business leader trying to get things done in the 
economy. Third: we're going to create 200,000 skilled trades positions by modernizing 
our apprenticeship system. Four: we're going to lower business taxes down to 10% to 
encourage business to hire and create jobs in Ontario. And fifth and finally, unlike my 
opponents, we'll give families relief, the confidential to spend in the economy again. 
That's why we'll take the HST off heat, off your hydro bill, and bring in an income tax 
cut targeted particularly at middle class families who are being squeezed. 

>> Dalton McGuinty: You may not be surprised to learn that we have a jobs plan as well, 
but it's a little different from yours. Coincidentally, it does consist of five points as 
well . It starts by creating the most competitive workforce in the world. We're already 
very close to that right now. We've got the highest educated workforce among the 34 OECD 
countries. We're 20% higher for example in the US, and twice as high in the U.K., in 
terms of the number of our adults who have achieved a college, university, or 
apprenticeship certification . Beyond that, of course, we do want to have competitive 
taxes here and we continued to lower them. In fact, we've recently lowered them for 
families by $355 . Here is where I part company in a decided way with my colleague Mr. 
Hudak. I think it ' s very important for us to invest in the clean energy sector. It's a 
great opportunity. i think we need to seize that opportunity. We're number one in North 
America now when it comes to producing cars. I want us to be number one in North America 
when it comes to producing clean energy technologies . That's where the world is going. 
I want Ontario to be there first in North America. 

>> Tim Hudak: You know, Mr. McGuinty, your jobs plan has been a failure . 300,000 lost 
manufacturing jobs; our resource sector has been decimated. It's the most difficult job 
market for young people l eaving school today to find a good job, and you're boasting 
apout low wage, part-time jobs trying to take credit for that. Sir, your green energy 
jobs are nothing more than a shell game. You promised us we'd pay hydro rates and we'd 
get all these jobs and new power. Well, we got the higher bills all r1ght, but the jobs 
never came, and the power is only one quarter of 1 percent, despite the billions of 
dollars that you sunk into it. We all know, Mr. McGuinty, higher energy bills cost jobs. 

>> Dalton McGuinty: I part company with my colleague in this as well . The fact of the 
matter is that when it cernes to our electricity system and our hydro bills, we have begun 
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Sent from my BlackBerry Wireless Device 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, Malllha (JUS) 
Cc: Wong, Tala (JUS); Upman, Jay (ENE) 
Sent: Wed Oct 12 18:19:26 2011 
Subject: RE: Transaipt: 2011 Ontario Bection Debate 

To add to Jay's response- re power needs: it was made clear at today's briefing that there Is Indeed a need for a power 
supply In that area. If no plant, then more transmission needs to be built to bring power into the area (and transmission 
lines have their own unique controversies and costs). 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna. Perun2@ontarlo.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended reclpient(s) is 
prohibited. If you have received this message In error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Upman, Jay (ENE) 
Sent: October 12, 2011 3:48 PM 
To: Wilson, Malllha (JUS) 
Cc: Perun, Halyna N. (ENERGY); Wong, Tala (JUS) 
Subject: RE: Transcript: 2011 Ontario Election Debate 

Malliha, 1 think the issue is that the changes referred to in the debate - the increase in residential development - are not 
likely to affect the environmental analysis for the project. 

As a result of the increased development, the proponent has been asked by the MOE to do further studies relating to the 
Impact of air emissions from the plant. As discussed at the meeting today, the expectation is that the studies will 
demonstrate no real change from an environmental perspective. 

In terms of power needs, I think that Is more for Halyna to speak to. It was discussed at the meeting today, and I'm not 
sure there has been a real change relatlng to the •need' for this plant. 
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To: 01 Ciano, Sandra (JUS) 
Subject: FW: Transcript: 2011 Ontario Election Debate 

2011 Ontario election debate 
Source: Global 
Sep 27, 2011 6:30 PM (1) 

>> Steve Paikin - moderator: Good evening everybody from Toronto. I'm Steve Paikin. In 
just 9 days we'll be voting in an Ontario election . Tonight we're hoping to get a clear 
view of where the major party leaders stand on some of the important issues by debating 
those issues. Let me introduce you to the leaders, Dalton McGuinty is the leader of the 
Ontario Liberals, Andrea Horwath is the leader of Ontario's New Democratic Party, and 
Tim Hudak is the leader of Ontario's Progressive Conservatives. The leaders know the 
rules of the debate; they have agreed to them and they have asked me to enforce them. We 
asked Ontarians to send us questions over the last few weeks and we got about a thousand 
of them. We chose six and the six we picked reflected those issues you wanted to see 
debated the most. The leaders will hear and see them for the first time, at the same 
time you do. The first one one-on-one debate will be between Mr. Hudak and Mr. McGuinty. 
Mr. Hudak will respond to the question first, which is about jobs. Roll tape, please. 

>> Question: My name is Catherine Bellefore (sp) and I'm for from Pickering, Ontario. My 
question is about college and university grads who are forced to take minimum wage part­
time jobs or even leave Ontario and Canada to find full-time employment. How would you 
help these grads find full-time, gainful employment in Ontario? 

>> Steve: Okay, Tim Hudak you're up first. 

>> PC leader Tim Hudak: It's tough being a young student today. You have significant 
debts when you're corning out of college or university, and enteri ng one of the worst job 
markets in memory . I was at Conestoga College just the other day, and I asked the 
students there who are in an apprenticeship training program how many of their friends 
were heading out west to Alberta and Saskatchewan to get a job, and you know what, almost 
every one of them raised their hands. I want to be Premier to make sure that Ontario is 
the best place in all of Canada to get a good job, the kind of job that will be the 
ticket to the middle class where you can raise a family and buy a horne, not the part-
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Wilson, Malliha (JUS) . 
October 13, 2011 8:06AM 
Perun, Halyna N. (ENERGY) 

Cc: Calwell, Carolyn (ENERGY): Roszell, Rand (ENE): Lipman, .Jay (ENE); Slater, Craig (JUS): 
Scarfone, Janet (JUS); Salim, Fateh (JUS) 
Re: Final slides - used at briefing Subject: 

Thx very much. This is a very helpful report. Everyone worked as a team and I want to thank everyone involved. We will 
walt to see what happens next 

Sent from my BlackBerry Wireless Device 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, Malllha (JUS) 
Cc: calwell, Carolyn (ENERGY); Roszell, Rand (ENE);. Upman, Jay (ENE); Slater, Craig (JUS); Scarfone, Janet (JUS); 
Salim, Fateh (JUS) 
Sent: Wed Oct 12 17:26:34 2011 
Subject: Final slides - used at briefing 

Privllegt>d and Confidential 

Malllha: 

Jay and I thought that you'd like to know how things went at the briefing this morning. (I arn re-sending to you the slides 
that were used at the briefing). 

The SOC was quite famHiar with this matter and It was apparent that she had been briefed on the Mlssissauga Gas Plant 
matter before the writ dropped. 

Colin Anderson (OPA CEO) provided most of the details about the plant. 

I spoke to the option of proceeding with legislation. SOC asked my view as to the feasibility of this option in a minority 
government and I replied that while legislation would provide certainty It is a very public way of proceeding and will likely 
need buy-In from other parties in opposition which could be brokered (given that the other two parties also said that they 
do not support a plant In that location). 

Kevin French for MOE addressed the regulatory option (Jay was there in support). The discussion was brief on this point 
as it was apparent that there was not appetite on the part of the SOC for using the MOE regulatory tools. 

OPA General Counsel Mike lyle addressed the consequences of terminating the contract without cause. 

Ultimately, the discussion centered on moving forward with negotiating with the Developer to stop building at the 
Mississauga location and moving to another location. A number of possible locations were discussed - but It was noted 
that moving to another location may also have chaUenges - community support and various approvals would be required. 

Eastern Power has not contacted the OPA- to follow up on statements made by the politicians. Nor has OPA reached 
out to Eastern. SOC advised that politicians and their staff h~ve been told not to communicate with Eastern. 

Colin asked that communications lines be developed for the OPA to use (1) should Eastern call and for (2) media calls. 

Similarly, government should have media lines In place. Deputy lindsay was going to follow up with Energy 
Communications director (they will fly by legal) 

Deputy lindsay spoke of a "negotiating mandate". SOC wanted folks to begin working on material to take to Cabinet to 
scope out a mandate. The materials would detail the sunk costs and lost profits. Deputy lindsay asked what would be 
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the back pocket "hammer" - and if it's legislation- that should be addressed In the material for Cabinet's consideration. 
He also thought the mandate should Include a "firm cap". Direction would be sought as to who would be negotiating. 

Similarly, the OPA would seek a mandate from its board. 

SOC asked for more information about who the Developers are: who are their lenders and who Is affiliated with the 
project. Apparently, Eastern Power is in litigation with the Ontario Electricity Financial Corporation and she asked for 
more information about that. · 

Finally, the issue about a going-forward plan for the regulation of gas-fired electricity facilities was discussed. This would 
address future plants. The primary concern to be addressed was whether siting (eg. set-back limitations) should be 
regulated by the Province and how any regulatory framework would ensure community involvement. 

I should also note that in the pre-brief with Deputy Lindsay and ADM Rick Jennings this morning the Deputy commented 
on how helpful the deck was. I also want to convey my sincere thanks to the work of CLOC in support our offices (MOE 
and Energy LSB) In this briefing and for your support as well. 

Please let us know If you'd like anything further. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontarlo.ca 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax:·(416) 325-1781 
BB: (416) 671 -2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information Intended only for the person(s) 
to whom it Is addressed. Any dissemination or use of this information by others than the intended recipient(s) Is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 18, 2011 4:01 PM 

To: 
Cc: 
Subject: 

Wilson, Malliha (JUS); Slater, Craig (JUS): Lung, Ken (JUS) 
Calwell, Carolyn (ENERGY); Wong, Taia (JUS) 
mississauga gas plant 

Privileged and Confidential 

The Deputy has just been advised that the Mississauga gas plant issue Is the first order of business for the new Cabinet 
Thursday afternoon. 

Client is working on a Cab sub now (short deck really) and will be sending to me shortly. 

The OPA has just delivered to legal a slide deck with their options- which I will have scanned and emalled to you and 
clients shortly. This deck could Inform what's in the cab sub. 

SOC has indicated that AG will need to opine on the cab deck - expectation is that we work on providing advice on the 
deck (as we had on the deck that went to SOC last week). 

We'll need CLOC on board again on this- thank you!! 

Turn around is very short as SOC has asked for cab deck by mid day tomorrow. 

Perhaps we can convene end of day once we have a deck from the client? 

Thank you 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
1n Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Peryn2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the Intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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-Greenfi:el'd South Options 

October 20, 2011 

Privi"leged and .Confidential ~ Prepared in Contemplation of Litigation 



Background 

• Greenfield South P:ower Corporation ("Greenfield") and the OPA 
entered i'nto a contract on 12 April2005 

• .Greenfield is· controlled by .Eastern Power Corporation 

• Contract was -amended on 16 March 2009 

• Reason for amendment was long delays project suffered in se.curing 
ne.ces.sary approvals· to .construct the project and to .do away with the 
oil-fired_~tiQo for fuelling .the plant 

• OPA .and p·rovince als·o motivated· i·n part to :keep· proJect alive by low 
cost to ratepayers of project established ih the-competitive RFP 
process· in 2004/2005' 

• In May 2011 Greenfield achieved financial close, securing debt 
financing from Credit Suisse and EIG fbr.$550· m·illion 

2 Prlvil~ged and Confidential - Prepared In Contemplation of Litigation ONTARIO I 
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·contract Facility 

• The Contract Facility is an approximately 300 MW combined cycle 
Q.as-fired generation station 

• Major components of facility .include a GE 7FA gas turbine ("GT.") a 
heat recovery steam generator ("HRS·G") and a steam turbine 

• All .major items for the p~oJect are co.mpleted 

• Construction began rn June 2011 and ·is approximately x0.k complete 
now 

• The Milestone Date far ·commercial Operation ·is September 1, 2014 

3 Privileged and Confidential - Prepared tn Contemplation of Utigation ONTARIO 
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Contra~t Facility 

• The·total dollar value of capital expenditures ("CAP EX") for the 
facility· are between $250 - $a50 miUion 

• Gas and electrical i·nterconnection work has· not yet comm·en.ced 

• Total estimated sunk and committed costs are on the 
neighbourhood of $x million 

• We estimate the profits from the contract, excluding any residual 
value, are approximately $x million 

4 Privileged and C~nfldential - Prepared in Contemplatio~t of UUgation 2!iW!~t 



M·ovi·ng G:reenfield South does not result i·n 
i·mmediate un.rel:iab·ility, but ·a·ccelerat es t·he ne.ed for 
Tx. solutions 

• Planning studies indicate that transmission reinforcement in we.st GT A 
could be required 2 years earlier, as early as 2018, if Greenfield South 
is not located within west -GTA · 

• Thes·e need dates are based o.n assumptions associated with the L TEP 
and current reli.abUity criteria, which are·like·ly to evolve· 

·• The transmission reinforcements are e.xtensive in scope and require the 
immediate initiation of planning and .d.eve1opment work with local 
utilities, the IES·O and transm.itters 

s· Privileged and Confidential - Prepared In Contemplation of Utigatlon ONTARIO 
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Si-ting Options· • There are several alternative 
site o_ptions 

Some deliver.more valu·e than others with different levels of 
c.omplexity 

• Considerations 
- Value of Location, Gas Availability~. Transmission, Counterparty 

• There may be a system need starting in 2016 to ·201"8 

• Regional needS' inClude: 
• Northwest System 

• -Cambridge 

• GTA 

• Some sites have, gas available in varying .quantiti.es 
• Examples of potential. slfes· : 

- OPG ( lennox, Nanticoke (sorne gas there now), Thunder Bay (pipeline required)) 

- NUGs (.~CPL compressor $ltes, Trans Alta Pearson Airport, Whitby, Fort Fran.ces(was on 
gas now-on 810}) 

Portl'ands, Goreway 

• Some arrangements could be more straight forward or more complicated depending 
on the counterparty. 

6 Privileged and Confidential - Prepared in Contemplation of UtlgaOon •e~t.. 



Key Contractua,l Provisions 

• Grounds for termination of contract limited to certain types of breach 
and extended force majeure (none of which applicable here} 

• Contract excludes liability for certain types of ·damag.es including 
loss of profits 

• Contra-ct provides r'ight to dama_ges i-ncluding. lost profits for 
discri·mi-natory action (legislation or re.gulation passed) where impact 
focused on contract counter-party 

• Dam:ages for discrimi·natory ~cti:qn determined through arbitration 
process 

• All -other disputes only go to arbitration if both parties agre-e 

7 F!riwiloge.d and ConJidemw-Pn.- In ContarnplaUon of Utlga- ONTA~IO ~ 
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Payme.nt U.nder Con.tra·ct. 

• Once plant in comm·ercial operation, generator is paid monthly 
capacity payment to cover its costs-and profit 

• Monthly payme._nt reduced by amount generator is deemed to earn in 
the market .seJUng electricity 

• This reduction Is calculated using formula to determine when it i:s- . 
economic for generator to be g_enerating, electricity 

• OPA may a:lso direct the plant operator to dispatch .or not dispatch 
its facility a.t specified dates ~nd times 

. 8 Pdvll•ged and Coftfldentlal - Prepared In Contemplation· or UtlgaUon ONTARIO,_. 
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Op.t io·n 1-· Contra.ct Term!in-ation 

•· Uni·lateral terminaUon ofcontract--OPA informs contract counter­
party that it will not perform its obligations under .the: contract 

!f. 

- Pros.: 
» Greenfield South will be required ·to be·gin. to mitigate its damages 

which means they should stop constr.uction (or at the very least, 
the OPA wifl not likely ·be. liable for those additfona·l costs that 
coufd ·have be·en avoided after date of termination of contract) 

-Cons: 
» Does not provide opp:ortunity to explore options for· relocating 

project 

» Sends negative messag_e to other OPA counter-parties 

Privileged 8nd Confidential - Prepared in Contempl•tlon of Utlgatlon ~~~-



Option· 2 • Legi.slation 

._.._ .. ...,...,_ - - ---..c••••-•--·-····•~•·o"''.•-.... ,.~_--..- ... ..liJ.....,•-..--,__.,.~-~' ~·--·~ • --~--~~::•• ... _.,~-- --•~-,~·~·...,~....,..., •.. .,. ..--..-. -.. •. ,,..._,..v•f'••.._,.... :.-,.,. •.... __ _ - #' • ,- - - ··• - ··· - -- ••·· .., • .,.... ._.. - , • ._ .•• '• 

• Legislation passed to terminate the contract, set co·m·pensation or 
provide a process ~nd methodology for determining compensation 

10 

- Pros: 
)> Allows Government to control lever of compensation to be paid 

» Government can specify that no compensation will be paid for 
costs incurred past certain date (e·.g . .anno·uncement of 
Government's policy or date of first reading) 

-Cons: 
» Will be controversial 

)> Potential impact on investment climate 

Privileged and Confidential - P ... pared In Contemplation .of Utigatlon ONTARIO I _ 
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Opt.ion ·3 • N·egotiati.o·n 

•· O:PA attempts to commence negotiations· with Greenfie.ld South re 
stopping construcUon .and new location for facifity 

11 

- Pros: 
» OPA ·has .. opportunity ~a assess position of Greenfield South and 
· ·what they· are seeking to agree· to stop construction 

» OPA. can beg_ in discussion of alternative sites 

- · Cons: 
» Gre.enfield South may refuse to commence discussions or seek to 

drag discussions on whUe it continues to construct plant 
» May need to revert at some stage. to other options 

Privileged and Confidential - Prepared in Contemplation of. Utigatlon ONTARIO' 
POWER AUTHORITY Lt 



Option 4 - Pay Pla·n·t Not to ·Ru., 

·•· .Allow plant to be -constructed but ensure i~ does not operate using 
directed dispatch mechanism in contract 

12 

- 'Pros·: 
» OPA obligations to make monthly payments are low based on 

o~tcome of 2005 RFP process and paying plant to not op.erate 
over 20·years may be ·cheaper than paying for sunk costs, 
remediation of the .site .and potentially sorne lost profits 

-Cons: 
» Will be difficult to convince community that plant will not operate 

Privileged and Confidential - P.N plired In Contemplation of Utlgatlon ONTARio f ., 
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Recom-mendat·i.on 

• OPA to comm·ence negotiations with Greenfield S-outh (Option 3) 

• If negotiations do not succeed in stopping .construction of plant, will 
. ·likely need to revert to one of the other options 

13 Privileged and Confidential - P,.pa,.d "ln Contemplation of UtJgation ONTARIO I. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 18, 2011 4:15PM 

To: 
Cc: 

Wilson, Malliha (JUS); Slater, Craig (JUS); Lung, Ken (JUS) 
Calwell, Carolyn (ENERGY); Wong, Tala (JUS) 

Subject: 
Attachments: 

Fw: Greenfield South 
Greenfield South Options.pdf 

Privileged and Confidential 

As per last email - Info from Ontario Power Authority 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Khabi, Anupa (ENERGY) 
To: Perun, Halyna N. (ENERGY) 
Sent: Tue Oct 18 16:11:24 2011 
SUbject: Greenfield South 

Hi Halyna, 

The scanned version is attached, as requested. 

Regards, 
~nupc&~tri 
CDitrdort Smrttuy 
!Jitinistriu of t£ttlrgJ e! I~ 
L'IJaf Sll'flius <lJtllnd 
m a19 sma. 4tfl tF/iwr, sa 425 
'Tonmto, O'N!MSq zrE.J 
<Pii: 416-325-1141 

This communication may be solicitor/client privileged and contain confidential Information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. · 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
October 18, 2011 4:33 PM 
Calwell, Carolyn (ENERGY) 
Fw: 

Attachments: Greenfield South Construction Oct 20 2011 .ppt 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
88: 416 671 2607 

Sent using BlackBerry 

From: Jennings, Rick (ENERGY) 
··-----·------

To: Undsay, David (ENERGY); Sliva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: King, Ryan (ENERGY) 
Sent: Tue Oct 18 16:30:52 2011 
Subject: 

Attached Is a draft slide deck with a minute. 

t 
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r. OntartoRvoF ENERGY MINIST 

Greenfield South Generating Station 
Next Steps 

Date: October 20, 2011 



MINISTRYOF ENERGY 
, ..................................................................................................................................................... _ .............. -........................................................................................................................................................................... , 

I Stopping Construction. I 
.......................................... ~ ...................................................... -............................ _ ............................................................................................................................................................................................................. -.... ._ .. ... 

• On September 24, in Mississauga, local Liberal party candidates 
announced that 11construction on the project would be halted" and that 
uif elected the Government would work with Eastern to choose a new 
site." 

• The Mayor of Mississauga attended the announcement and endorsed 
the decision. On October 12 the Mississauga Council passed a motion 
requesting that the Government and the Premier take immediate action 
to cancel the contract, stop construction and return the site to pre­
construction condition 

• On September 28, the media carried pictures of the plant with 
constructi9n well underway. 

---
---~~ 
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MINISTRYOF ENERGY 
r······································•••u·················································-·············uu•••······ .. ········•··················· .. ························---······--································································ .. ································ ···-··············· ················~ 

Issues i 
. ~ 
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• 

• 

• 

• 

• 

• 

• 

Construction continues at the Greenfield South site. The developer has requested fonnal notice from 
the government before ceasing construction. · 

The project has a valid contract with the Ontario Power Authority and all applicable approvals, and is 
operating without breach so that any regulatory mechanism for stopping construction could be 
challenged. 

The OPA is party to and administers the contract with Eastern Power. The Province is not a party to 
the contract. 

The OPA would require instruction from government to approach the developer to begin prqcedures 
to negotiate a change or to terminate the contract. 

Construction at the site is proceeding. Eastern Power has informed the OPA that it will not 1down 
tools' until it receives formal notification that the contract has been cancelled 

Alternative site options and alternative ways to supply Mississauga have not been adequately 
identified at this time. Alternative sites would require new provincial and municipal approvals 
processes to be undertaken and are likely to raise new issues. 

Statements have been made by local politicians that the plant would not be relocated to a site in 
Mississauga or Toronto. -------------

· [;>Ontario 
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r-···--··----·-·- · -·------N~;t-s·t;-p;·i~~~~~;-th~-0-PA----·-- ··-·---··-- ·-·-··---···l 
; ..................... _ ................................................................................................................................................................. _ ........................................................................................................................................................................... J 

• 

• 

• 

• 

The OPA to be asked to approach Eastern Power to discuss a settlement with Eastern 
Power. The discussion would include potential treatment of costs incurred to date (sunk 
costs) , treatment of equipment costs and contracts, estimates and treatment of 
foregone revenue, and options and interest with respect to relocating to an alternative 
site. The discussions could include the project's lenders assuming that Eastern Power is 
agreeable. 

The OPA has made some preliminary analysis of costs and foregone revenue and has 
identified several sites that would require ~overnment review before being shared with 
Eastern Power. Each of these alternative srtes have various issues associated with them 

Eastern Power may or may not be interested in developing the proposed alternative sites 
and may be willing to settle for a financial cash settlement or may view its prospects as 
being better though the courts. 

The Government could agree to cover some or all of the settlement costs with Eastern 
Power to reduce the buraen on the electricity consumer. 

-~------~-----
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Cabinet agreed that: 
a 

• 

• 

The Minister of Energy will ask tlle Ontario Power Authority to immediately begin 
discussions with Eastern Power on: halting all construction at the Greenfield South site; 
treatment of and verification of approval and construction costs incurred by Eastern 
Power to date; treatment and verification of equipm~nt costs and contractual issues; 
treatment and measurement of expected value of the plant; and, interest in and 
feasibility of relocating to an alternative site. ~-

The Ontario Power Authority be askeft~~ck to the Minister of Energy on the 
outcomes of its negotiations w~~~ by the end of November 2011. 

The Minister of Energy to report back to Cabinet by December 2011 with the details of the 
proposed settlement with Eastern Power. This report back would include 
recommendations as to what share, if any, of the cost would be appropriately borne by 
the Government through the Consolidated Revenue Fund. 

--~------------·--· -
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j Cabinet Minute {Continued) ! 
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• The Ministry of Energy to work with Premier's Office/Cabinet Office on a stakeholder 
management and communications strategy. 

___ _____..-------·--~ ·--
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MINISTRY OF ENERGY 
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• Successful applicant in Ministry of Energy run Clean Energy Supply 
(CES) RFP, contract signed with the OPA in Apri12oos. 

• Eastern Power, the project developer based in Ontario, has received aiJ 
required provincial approvals, including Environmental Assessment and 
Certificates of Approval. 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011. 

• Eastern Power has secured financing (confirmed by the OPA). 

___..~------.:..---------~ -

£:>ontario 



MINISTRYOF ENERGY 
......... ~ _ __.. ..... , -: .... 

Legend: 
A - Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

-·- .. -

~b~~ 

A~~ 

A~q 

A~~ 

A~~ 

A~~ 

220 Meters 
270 Meters 
500 Meters 
740 Meters 
910 Meters . -------=---___.. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Calwell, Carolyn (ENERGY) 
October 18, 2011 5:29 PM 
Perun, Halyna N.'(ENERGY) 
FW: Subject: 

Attachments: Greenfield South Construction Oct 20 2011 .LSB.ppt 

Proposed changes in the attached - I had the opportunity to speak to Ryan and Rick. They're considering whether the 
OPA deck should accompany this deck or whether they should speak to the OPA options. Let's chat further. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 18, 2011 4:33 PM 
To: CaJwell, Carolyn (ENERGY) 
Subject: Fw: 

Halyna Perun 
A \Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

______________________________ .__. __ .__ ____ .__ _____ ..__ ____________ _._ ____ __ 
From: Jennings, Rick (ENERGY) 
To: Undsay, David {ENERGY); Sliva, Joseph {ENERGY); Perun, Halyna N. (ENERGY) 
Cc: King, Ryan (ENERGY) 
Sent: Tue Oct 18 16:30:52 2011 
Subject: 

Attached Is a draft slide deck with a minute. 
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Greenfield South Generating Station 
Next Steps · 

Date: October 20, 2011 

~ 

~.· 



MINISTRYOF ENERGY 
r···· .. ······-···············-················--···-··· .. ·······-·····-········-··························-············:-··········--·····················--·····-·· .. ·············-··················:···········-·······-.. ·-·····················----....................................................... 1 

1 Stopptng Construction 1 
.......................................................................... -............................................................. -..................................................................................................................................................................................................... ... 

• On September 24, in Mississauga, local Liberal party candidates 
announced that 11construction on the project would be halted" and that 
"if elected the Government would work with Eastern to choose a new 
site.'" 

• The Mayor. of Mississauga attended the announcement and endorsed 
the decision. On October 12 the ""ississauga Council passed a motion 
requesting that the Government an~ the Premier take immediate action 
to cancel the contract, stop construc~ion and return the site to pre- . 
construction condition · 

• On September 28, the media carried pictures of the plant with 
construction well underway. 

--··--· .. 
-----
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; : 
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• Construction continues at the Greenfield South site. The developer has requested formal notice from 
the government before ceasing construction. 

• The project has a valid contract with the Ontario Power Authority and all applicable approvals, and is 
operating without breach so that any regulatory mechanism for stopping construction could be 
challenged. 

• The OPA is party to and administers the contract with Eastern Power. The Province is not a party to 
the contract. 

• The OPA would require instruction from government to approach the developer to begin procedures 
to negotiate a change or to terminate the contract. 

• Construction at the site is proceeding. Eastern Power has informed the OPA that it will not 'down 
tools' until it receives formal notification that the contract has been cancelled 

• Alternative site options and alternative ways to supply Mississauga have not been adequately 
identified at this time. Alternative sites would require new provincial and municipal approvals 
processes to be undertaken and are likely to raise new issues. 

• Statements have been made by local politicians that the plant would not be relocated to a site in 
M ississauga or Toronto. 

.. 

-·-··-.. ··---.... -.. --··-...--... -·-·-r--··-•.-•·;- -· ,,...--- .,.... 
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• 

• 

• 

• 

The OPA to be asked to approach Eastern Power to discuss a settlement with Eastern 
Power. The discussion would include potentia} treatment of costs incurred to date (sunk 
costs) , treatment of equipment costs and contracts, estimates and treatment of 
foregone revenue, and options and interest with respect to relocating to an alternative 
site. The discussions could include the project's lenders ass·uming that Eastern Power is 
agreeable. 

The OPA has made some preliminary analysis of costs and foregone revenue and has 
identified several sites that would require ~ovemment review oefore being shared with 
Eastern Power. Each of these alternative sites have various issues associated with them 

Eastern Power may or may not be interested in developing the proposed alternative sites 
and may be wi~ling to settle for a financial cash settlement or may view its prospects as 
being better though the courts. 

The Government could agree to cover some or all of the settlement costs with Eastern 
Power to reduce the buraen on the electricity consumer. · 

_______ ......... ____ .. _ ........ -.. ·------------------..... -·············-·· ·-·- ··--.. ·---~ - ······ -·-·-····-··----·· ~-.. , ......... ~-- ·····-·-· - - ----·--- -----
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Cabinet agreed that: 

• 

• 

• 

The Minister of Energy will ask the Ontario Power Authority to immediately begin 
discussions with Eastern Power on: halting all construction at the Greenfield South site; 
treatment of and verification of approval and construction costs incurred by Eastern 
Power to date; treatment and verification of equipment costs and contractual issues; 
treatment and measurement of expected value of the plant; and, interest in and 
feasibility of relocating to an alternative site. ~ 

The Ontario Power Authority be aske~"'tck to the Minister of Energy on the 
outcomes of its negotiations wi" er by the end of November 2011. 

The Minister of Energy to report back to Cabinet by December 2011 with the details of the 
proposed settlement with Eastern Power. This report back would include 
recommendations as to what share, if any, of the cost would be appropriately bome by · 
the Government through the Consolidated Revenue Fund. 

····# ___ ... - ....... -~-~--···------··- ....... _ .. _______ :__.., ___ ..... __ ...... __ ~.------------· .. ··-·-·--·~··-·---·-·-·--.. --.. ··--................ ----~----·--------.. - ... ~---- ·-·- _.. ....... -----·r-- ·--· -· ---·-·-- ---... ---~--·-....-....-·;- ·--- -
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i Cabinet Minute {Continued} I 
i ! : : 
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• The Ministry of Energy to work ~ith Premier's Office/Cabinet Office on a stakeholder 
management and communications strategy. 

• . • ~ .... _ ............. ·----~- •••• ;~ .. _.,--- _____ l ...... - ____ _,.-· -~--~ 
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MINISTRYOF ENERGY 

~------·---K~Y-F~~t;-Ab~~t-th-~-G·;;~~f~-id-·s~~th-PI~~t-·----l 
.............................................................................. _ ............................................................................................................................................................................................. _ ..................................................................... .,. 

• Successful applicant in Ministry of Energy run Clean Energy Supply 
(CES) RFP, contract signed with the OPA in Apri12oos. 

• Eastern Power, the project developer based in Ontario, has received all 
required provincial approvals, including Environmental Assessment and 
Certificates of Approval. 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011 . 

• · Eastern Power has secured financing (confirmed by the OPA). 

----
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Legend: 
A - Proposed Greenfield Site Dfstance: 
B- Closest House A to B: 220 Meters 
C- Closest Subdivision (North) A to C: 270 Meters 
D- Closest Subdivision (South) A to D: 500 Meters 
E- Trillium Heath Centre A toE: 740 Meters 
F- Sherway Gardens Mall A to F: 910 Meters ____ .. -,-·-

~....-:=.:...;"---··-······ .. ··-~=.::: •• _..;__:- • ; ~-···· ; . - ----- - -···---· -· ···- ... ·- ...... _ ... ___________ ----- ----·· ---·-· ------ --"·---------- ---~- - --· ; ===- ·---- ; ; 
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!!fun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Calwell, Carolyn (ENERGY) 
October 18, 2011 6:00PM 
Jennings, Rick (ENERGY): King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Perun, Halyna N. (ENERGY) 
RE: 
Greenfield South Construction Oct 20 2011 .LSB.2.ppt 

Confidential/Solicitor-Client Privileged 

-

Please see recommendations In the attached. We propose to send a clean version of this draft to MAG for their review 
and Input. We will get back to you once we've worked through this with MAG. They are well aware of the tight tlmelines. 

Carolyn 

from: Perun, Halyna N. (ENERGY) 
Sent: October 18, 2011 4:33 PM 
To: calwell, Carolyn (ENERGY) 
Subject: Fw: 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

. - ····- ·------· 
From: Jennings, Rick (ENERGY) 

--·-·---
To: Lindsay, David (ENERGY); Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
Cc: King, Ryan (ENERGY) 
Sent: Tue Oct 18 16:30:52 2011 
Subject: · 

Attached Is a draft slide deck with a minute. 

1 

--·-·--------
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Greenfield South Generating Station 
Next Steps 

~ ....... .....__..... ,......,_,..... ........ 

Date: October 20, 2011 



MINISTRYOF ENERGY 
r .............................................................................................................................................................................................................................................................................................. ----·--·-·-·--·---1 

i Stopping Construction 1 
• u•oououuouoo.ooohooooo.ooofo.o o oou o.ooooo.uooo.ouo.o•u.oooo.ouu .••• uooooo++ +..,• ••-• •-••++ ++++•+ .. +•••• •uo••++OO.-oo .. oo..,oo ... oo .. oooooooooooouooooo,..oooooooo..,o..,Oooo·o .. o+·O+o+ •+•• • ·•••+•ooouo••U+••+++• .. •••-•••- ••- •••-++U OOOUUoO•,..+ooo uo+o+o~ •••oo•..,o•+ •••o..,••+•·• a.o•o•o+••+·O o+O+o +o•ou.ooo.o.oooooo ouooooood+.,;. 

• On September 24, in Mississauga, local Liberal party candidates 
announced that "construction on the project would be halted" and that 
"if elected the Government would work with Eastern to choose a new 
site." The Mayor of Mississauga attended the announcement and 
endorsed the decision. 

• On September 28, the media carried pictures of the plant with 
construction well underway. 

• On October 12 the Mississauga Council passed a motion requesting that 
the Government and the Premier take immediate action to cancel the 
contract, stop construction and return the site to pre-construction 
condition 

£:>ontario 



MINISTRYOF ENERGY 
, ................................................................................................................ _ ....................................................................................................................................................... _ .............................................................................. '\ 

I Issues ! 
: : 
: : 
~ ................................................................................................................................................................................................................................ _ .......................... _ ....................... _ ................................................................................. , 

• 

• 

• 

• 

• 

• 

• 

Construction continues at the Greenfield South site. The developer has requested formal notice [from 
the government- DELETE: could be from OPA] before ceasing construction. 

The project has an enforceable f valid-DELETE] contract with the Ontario Power Authority and all 
applicable approvals. The deveroper's work is in compliance with the contract and current approvals. 
(is operating without breach so that any regulatory mechanism for stopping construction could be 
challenged.-DELETE] 

The OPA is party to and administers the contract with Eastern Power. The Province is not a party to 
the contract. Current circumstances give the OPA no right under the contract to terminate. 

The OPA [would require-DELETE] has asked for instruction from government to approach the 
developer to begin tprocedures to-DELETE] negotiations to change or to terminate the contract. 

Construction at the site is proceeding. Eastern Power has informed the OPA that it will not 1down 
tools' until it receives formal notification that the contract has been cancelled. 

Alternative site options and alternative ways to supply Mississauga have not been adequately 
identified at this time. Alternative sites would require new provincial and municipal approvals 
processes to be undertaken and are likely to raise new issues. 

Local politicians have stated that the plant would not be relocated to a site in Mississauga or Toronto . 

Pontario 
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~--··--·--·---·-·--· .. -·----·---N-;;t-st;p~·--i~~~~~;-·th;··oi;A··--·-·-·---·-···-·---·-·--···-1 

: : 
. ......................... . ............... . ................. ....................................... ......................................................... . ...................................... ........... . .............. .......................... ..... .... .............. . . .... ......... ................................ ..... .... ~ ................ ............ <* 

• 

• 

• 

• 

The OPA to be asked to approach Eastern Power to initiate discussions. [discuss a settlement with 
Eastern Power-DELETE]. The discussion would likely indudeJotential treatment of costs incurred to 
date (sunk costs- including equipment costs), treatment of equipment costs and-DELETE] 
construction and equipment related contracts, estimates an treatment of fore_gone revenue, and 
options and Eastern's interest with respect to relocating to an alternative site. L The discussions could 
include the project's lenders assuming that Eastern Power is agreeable- DELETE: not dear we would 
want this]. 

The OPA has made some preliminary analysis of costs and foregone revenue and has identified several 
sites that would require ~ovemment review before being shared with Eastern Power. Each of these 
alternative sites have vanous issues associated with them. 

Eastern Power may or may not be interested in developing the proposed alternative sites, [and­
DELETE] may be willing to walk away [settle-DELETE] for a financial cash settlement or may view its 
prospects as being better though the courts. 

The Government could agree to cover some or all of [the settlement costs with-DELETE] Eastern 
Power's price to walk away from the Mississauga plant to reduce the burden on the electricity 
consumer. 

£>ontario 
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~ ~ ............................................................................................................................................................................................................................................................................................................................................................ 

• 

• 

• 

• 

• 

Eastern Power could refuse to negotiate requiring the Government to consider other 
options (e.g. legislation). 

Initiating discussions to relocate or otherwise cancel the Mississauga plant may 
immediately cause Eastern Power to launch a law suit against either or both of the OPA 
and the Government. · 

The Minister's request of the OPA may be contractual interference and may attract 
liability to the Province. 

The OPA may ask for a "direction" from the Minister under the Electricity Act, 1998 before 
undertaking any discussions with Eastern Power. The Minister's authority to direct the 
OPA in this way is unclear. 

Eastern Power's financiers may have a claim under NAFT A if this project does not 
proceed. 

£?ontario 
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l Cabinet Minute i 
1. ............................................................................................................................................................................................................................................................................................ -··· ·-·· .......................... J 
Cabinet agreed that: 

• The Minister of Energy will ask the Ontario Power Authority to immediately begin 
discussions with Eastern Power with a view to reaching an agreement by December 2011 

on: halting all construction at the Greenfield South site; treatment of and verification of 
project development [approval-DELETE] and construction costs incurred by Eastern 
Power to date; treatment and verification of equipment costs and construction and 
equipment contracts [ ual issues-DELETE]; treatme~~ measurement of expected value 
o.f the plant; and, Eastern Power's interest i~''a,lity of relocating to an alternative 
s1te. Q.' 

• The Ontario Power Authority be Q \:port back to the Minister of Energy on the 
outcomes of its discussions [negotiations-DELETE] with Eastern Power by the end of 
November 2011. 

• The Minister of Energy to report back to Cabinet by December 2011 with the details of the 
discussions [proposed settlement-DELETE] with Eastern Power. This report back would -~~ 
jnch tde recommendations-as to what-shaee, if any, of the east waa1ld be appropriat8ly -
borne by the Government through the Consolidated Revenue Fund. 

1"):.-: 
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'(' ................................................................................................................................................................................................................................................................................................................................................. ~ 

I Cabinet Minute (Continued) ! 
!.. ................................................................................................................................................................................................................................................................................................................................ .! 

• The Ministry of Energy to work with Premier's Office/Cabinet Off~ce on a stakeholder 
management and communications strategy. 

-...... ___.. . .---
....---..---------..-·-_... -· ~ -~---

. ~ . . 
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! · Key Facts About the Greenfield South Plant I 
'·•••••••••••••••••••••••••u••u••n••••••••••nn•••••••n••••••••••••••u•••••••••••••••••••u••••••••••••••••••••••••••••••••••••u••••••••••••••••• .. •••••••••••u•••••••• .. ••••u••'"••••••••'"••••u•• .. •••••••• .. ••••••••'"u•• .. ••• .. u•+eo.ou•••• .. ••••h ••••••+• ••••••••'"••••'"••••••••••••••••••••••••••••••••••••••n•••••••••••••J 

• Greenfield South Power Corporation (controlled by Eastern Power 
Corporation) was the successful applicant in Ministry of Energy run 
Clean Energy Supply (CES) RFP and signed a contract [signed-DELETE] 
with the OPA in Apri12oos. 

• Eastern Power, [the project developer-DELETE] based in Ontario, has 
received all required provincial approvals, including Environmental 
Assessment and Certificates of Approval. 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011. 

• Eastern Power has secured debt financing from Credit Suisse and EIG 
(confirmed by the OPA). 

""----~--------------~ 
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Legend: 
A - Proposed Greenfield Site 
B- Closest House 
C- Closest Subdivision (North) 
D- Closest Subdivision (South) 
E -Trillium Heath Centre 
F- Sherway Gardens Mall 

Distance: 
AtoB: 
AtoC: 
AtoD: 
A toE: 
A to F: 

220 Meters 
270 Meters 
500 Meters 
740 Meters 
910 Meters 

~ 

t?ontario 



• 

T"" 
T"" 

0 
C'\1 
..... 
Q) 
.J:l 
E 
Q) -c. 
Q) 

en 

> 
co 
C'\1 

'-' 0 
a: (/) 

«< 
LIJ c:: 
z .2 
LIJ 

tS 
2 

u.. 
0 

(ij 
c:: 

~ 8 
Iii -z c:: 

«< 
~ a.. .. 

0 •t: 
~ c 
0 

~ 





Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 18, 2011 6:27 PM 
Slater, Craig (JUS) 

Cc: 
Subject: 

Wilson, MaNiha (JUS); Lung, Ken (JUS); Calwell, Carolyn (ENERGY) 
Proposed cab deck 

Attachments: Greenf~eld South Construction Oct 20 2011 .LSB.3.clean.ppt 

Privileged and confidential 

For your review and input. 

Deputy Lindsay has requested a "final• deck by mid day tomorrow. 

We'd be happy to meet to discuss if this would help. 

Thank you 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 

. Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information Intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the Intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Greenfield South Generating Station 
Next Steps- Advice to Cabinet 

Date: October 20, 2011 

-.s111T cw ENERGY 

. I·­... ~· 

[-__ -----------5-t._o_p_p-in_g_C._o_n_s_t_ructi~~~~=-~-___ .] 

• On September 24, in Mlsslssauga, local Liberal party candidates 
announced that "construction on the project would be halted'' and that 
"If elected the Government would work with Eastern to choose a new 
site." The Mayor of Mlsslssauga attended the announcement and 
endorsed the decision. 

• On September 28, the media carried pictures of the plant with 
construction well underway. 

• On October 12 the Mlssissauga Council passed a motion requesting that 
the Government and the Premier take Immediate action to cancel the 
contract, stop construction and return the site to pre-construction 
condition 

.,. - . • - - .. ~ · - · - --.- . -· - · · ~~-';. ""-.!;;. - -- -:.::. : . .. ... ::.. - .._...;;... ·::::;.._ - --· 
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MINSIIIY 01( ENERGY 
r------------·-·--···-·------------ - --··- - -------~ 

I Issues L_ _ __ ________ ________ - ---- ________ __ j 

Consti'\Ktlon continues at the Greenfield South site. The developt!t' 1m requested fonnal notkt 
before ceasing construction. 

The proJect has lin enforceable contniCI with the Ontario Power Authority and all applicable 
approvals. The developer's work Is In compliance with the tontract and current approvals. 

The OPA Is party to and ldmlnlsttn the contract with Eastern P-r. The Province Is not a petty to 
the conti'Kt. CUITI!IIt tlrwmstances give the OPA no right under the contract to tennlnate. 

The Of' A has asked f« Instruction from gDott •omen! to appro~eh the developet' to begin negotiJllon$ 
to change or to tennlnaee the conti'3Ct. 

Construction at the site Is procetdlnc- Eastern Power has Informed the OPA that It will not 'down 
tools' until it receives formal nottncauon that the contract has bten cancelled. 

Altematlve site options and alternative ways to supDIY Mlssluauca have not bti!n adequately 
ldentlned at this lime. Altematlvt sites would requfrt new provlndal and munldpal approvafs 
processes to be undet'taktn and iln! Dkely to raise new lssuts. 

Local polltlclans havt stattd tMI the plant would not be relocatd to a site 11'1 Misslssaug1 or Toronto. 

-_;_ ----· 
CONFIDENTIAl./ SOI.ICITOA-O.IENT 

'IUVILLGlD £>ontario 

-.smorENERGY 

~--------Next Steps Involve the OPA ----l 
I .......... -- -----·~ 

The OPA to be asktd to approach Eastern Power to Initiate discussions. The discussion 
would likely include pottntl1l treatment of costs incurred to date (sunk costs - Including 
equipment costs), treatment of construction and equipment related contracts, estimates 
1nd tre1tment o( foregone revenue, and options and Eastern's Interest with respect to 
relocating to an alternative sitt. 

• The OPA has made some prelfminary analysis of costs and foregone revenue ~ has 
Identified several sites that would require government review 6efore being shared with 
Eastern Power. Each of these altem1tlve sftes have various Issues associated with them. 

• Eastern Power may or may not be Interested In developing the proposed alternative sites, 
may be willing to Wllk away from the Mlssissauga plant for a financial cash settlement or 
may view Its prospects as being better though tlle courts. 

• The Government could agree to cover some or all of Eastern Power's price to walk away 
from the Mlsslssauga plant to reduce the burden on the electricity consumer • 

~ .. ~ ... ... 

CONFlOENTIAI./ SOUCJ'T~IENr 
PAMUGlD 

. -.....;._..::;..:. - ·- . .::.-::: 
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-mi'I 01 ENERGY 
r ~ - = -- -----·- ~ - - ·---·---i 
i Immediate Legal Risks ; 
L_ - ---------- -----------· ·-______ j 

Ea.stem Power could refuse to negotiate, requiring the Government to consider other 
options (e.g. legislation). 

Initiating discussions to relocate or otherwise cancel the Misslssaup plant may 
lmmedliitely ause Eastern Power to launch a law suit against either or both of the OPA 
and the Government. 

• The Minister's request of the OPA may be contractual Interference and may attract 
llabAity to the Province. 

The OPA may ask for a "direction" from the Minister under the flectrlclty Act, 1998 before 
undertaking any discussions with Eastern Power. The _Minister's authority to direct the 
OPA In this way Is unclear. 

Eastem Power's financiers may have a daim under NAFTA If this project does not 
proceed. 

MIHIS'niY OF ENERGY 

. :;;.:· ·. ··-- -- - ·-· --...... 
CONFIDEHTIAI./SOUCIT~LIIHT 

1'1\MUQD 

----·- . ----:-::.:----

f:>entarto 

------------·-·---------·-·---------------., 
J Cabinet Minute i 
L .. -------···-·-·- · ____________ _j 
Cabinet agreed that: 

The Minister of Energy will ask the Ontario Power Authority to Immediately begin 
discussions with Eastern Power with a view to reaching an agreement by December 2011 

on: halting an construction at the Greenfield South site; treatment of and verification of 
'project development and construction costs Incurred by Eastem Power to date; 
treatment and verification of equipment costs and construction and equipment 
contr.Kts; treatment and measurement of expect~ue of the plant; and, East em 
Power's Interest In and feasibility of relocat~' '\em~tlve site. 

The Ontario Power Authority be~P"b;atk to the Minister of Energy on the 
outcomes of Its discussions with g;J ~r by the end of November 2011. 

The Minister of Energy to report b;ack to Cabinet by December 2011 with the details of the 
discussions with Eastern Power. This report back would include recommendations as to 
what share, if <~ny, of the cost would be appropriately borne by the Government through 
the Consolidated Revenue Fund. 

CONFIOEI<llAl/SOUCITOR<LIENt 
PRIVIlEGED 

-~-·- ----· 

£?ontario 
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MINISTII'tO'ENERGY 
r .. - - ·-----· - - · ·----·· ... - .- ·-·-.. - ·-. ---

1 
I 
I ' Cabinet Minute (Continued) 

L __ _ _ I __, 

• The Ministry of Energy to work with Prtmier's Office/Cabinet Office on a stakeholder 
management and communications strategy. 

- .=-· - ~ 

MllllmT or ENERGY 

COII"DEHTIAL I SOUCITOII.CUlNT 
PftML£QD £>ontario 

, --------------·------------·~- --------·- - -·-·1 
' . 

Appendix 
[. __________ ___ ·-·· -···· ···-···--- -·- .. - --····--· ·-··· -- . - - --·- j 

Greenfield South Background 

;: 
·- _:_ :..--

£>ontario 
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~MENERGY 
r ·--------~----------- ----·-· ---, 
I Key Facts About the Greenfield South Plant : ___ ....._ ______ . _____ ---·- ·· ·--···- ·--~-------·--' 

• Greenfield South Power Corporation (controlled by Eastern Power 
Corporation) was the successful applicant in Ministry of Energy run 
dean Energy Supply (CES) RFP and signed a contract with the OPA In 
April 2005. 

• Eastern Power, based in Ontario, has received all required provincial 
approvals, including Environmental Assessment and Certificates of 
Approval. 

• Eastern Power has received all required municipal approvals, including . 
building site approval from the City of Mlsslssauga issued In May 2011. 

• Eastern Power has secured debt financing from Credit Suisse and EIG 
(confinned by the OPA). 

-. . .. ·• - - '· -•. .-::.. -· ____ .. .. ~: 

J.ICIDd: 

COitROlHTW./SOllCrTOfl<lltHT 
PftiiiiUGIO 

A- Proposed Greenfield Site 
8- Oosest HOU$1 
c- Oo5m Subdlvblon (North) 
D- (losest Subdivision (South) 
f: - TrllKum Heath Centre 
F- ShefWay Cardens Mall 

COHFt0£HTIAI.l SOUCrTOfi<LIENT 
1'1\MLEGID 

~ 
A to 8: 
AtoC: 
A toO: 
A toE: 
AtoF: 

lloMeters 
l70Meters 
sooMeters 
740 Meters 
910 Meters 

£:>ontario 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 18, 2011 6:31PM 

To: 
Cc: 

Jennings, Rick (ENERGY); King, Ryan (ENERGY); Silva, Joseph (ENERGY) 
Calwell, Carolyn (ENERGY) 

Subject: Proposed cab deck 
Attachments: Greenfield South Construction Oct 20 2011.LSB.3.clean.ppt 

Privileged and Confidential 

FYI - this is the clean version that went to MAG for review and Input-

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325·6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this Information by others than the intended recipient(s) Is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

1 
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OntariO ENERGY MINISTRY OF 

Greenfield South Generating Station 
Next Steps -Advice to Cabinet 

L~---.. IJ'.I\~t~.•.:O£ 

Date: October 20, 2011 



MINISTRYOF ENERGY 
~·•••••••• •••••••••••••••••••••••••••••••••••••••••••••••••••••u•••••••••••••••••••••••u•••••U•••••u•utoehu••••u•••••••••••••••u•••u•••••••u••••u•u••••u•••••••u•••••••uuuo•••••••••u••••••••••u••••·••••• .. •••••••••u•••u•••••••h•••••••••••••••u••••••••••••••••••u•••••••-•u-.--.o• .. -·-··-·~ 

I Stopping Construction I 
: .................................................................................................................................. - .......... ...... ....................... ............................ .................... ........ - ........................................................ ......................... .... - ............................ ..J 

• On September 24, in Mississauga, local Liberal party candidates 
announced that "construction on the project would be halted" and that 
"if elected the Government would work with Eastern to choose a new 
site." The Mayor of Mississauga attended the announcement and 
endorsed the decision. 

• On September 28, the media carried pictures of the plant with 
construction well underway. 

• On October 12 the Mississauga Council passed a motion requesting that 
the Government and the Premier take immediate action to cancel the 
contract, stop construction and return the site to pre-construction 
condition 

CONFIDENTIAL/ SOLICITOR-CLIENT 
PRIVILEGED £;>ontario 



MINISTRVOF ENERGY 
~·••••••••••••••••••••u••••••••U••••••••u•••••••••••••••••u•••••••••••u••••••••••••••••••••••••••tt•u•••• ••t+h•n•••••u•••••••••••••••tu•u••n•••••u••u•••••n••••u••••••••••••••••••••••••••uu••••••••••••••u••••••••••u••••• .. •u•••••••••••••••••••••••••••••••••••••••••u•••••••••n•••••••••••••••••••••••••\ 

I Issues i 
I ~ 
, . ............................................ . .......................................... .......................................................... u ..................... ............. . .... . ..... .................................................... . ..................................... ...................... ..................... ... 

• Construction continues at the Greenfield South site. The developer has requested formal notice 
before ceasing construction. 

• The project has an enforceable contract with the Ontario Power Authority and all applicable 
approvals. The developer's work is in compliance with the contract and current approvals. 

• The OPA is party to and administers the contract with Eastern Power. The Province is not a party to 
the contract. Current circumstances give the OPA no right under the contract to terminate. 

• The OPA has asked for instruction from government to approach the developer to begin negotiations 
to change or to terminate the contract. 

• Construction at the site is proceeding. Eastern Power has infonned the OPA that it will not 'down 
tools' until it receives formal notification that the contract has been cancelled. 

• Alternative site options and alternative ways to supply Mississauga have not been adequately 
identified at this time. Alternative sites would require new provincial and municipal approvals 
processes to be undertaken and are likely to raise new issues. 

• Local politicians have stated that the plant would not be relocated to a site in Mississauga or Toronto. 

CONFIDENTIAL/ SOLICITOR-CLIENT 
PRIVILEGED £;>ontario 



MINISTRVOF ENERGY 

r-----·------···-··---·--·--·--N;~t··st;·p~--.-~;~J;;-tt;·;···opA···-·-·-----· - --·---·-·-·- ·-·- --·-·l 

; •••••••••••••••••••••••••-'•••••••••u•••••••••••••••••••u••••••••••••••••••••••••••••••••••••••••n•••••n••••••••••••••u••••••••••••••••••••••••••••n•••••••••••tu••••••••••••••••••••••u•u••••••••••u·••••••••••••••••U••t•U•••••••••••••••••••••••••••••••••••••••u•••u•••••••••••••U•t••u•••••••••••n •••••••••••j 

• 

• 

• 

• 

The OPA to be asked to approach Eastern Power to initiate discussions. The discussion 
would likely include potential treatment of costs incurred to date (sunk costs- including 
equipment costs), treatment of construction and equipment related contracts, estimates 
and treatment of foregone revenue, and options and Eastern's interest with respect to 
relocating to an alternative site. 

The OPA has made some preliminary analysis of costs and foregone revenue and has 
identified several sites that would require government review oefore being shared with 
Eastern Power. Each of these alternative srtes have various issues associated with them. 

Eastern Power may or may not be interested in developing the proposed alternative sites, 
may be willing to walk away from the Mississauga plant for a financial cash settlement or 
may view its prospects as being better though tne courts. 

The Government could agree to cover some or all of Eastern Power's price to walk away 
from the Mississauga plant to reduce the burden on the electricity consumer. 

CONFIDENTIAL/ SOLICITOR-CLIENT 
PRIVILEGED £;>ontario 



MINISTRYOF ENERGY 

r···--· .. ---···-·-·--··------···-- ·-------··--·;·~~~-~~~;~--~~~~-~--;;~-~~------.. ·-·---· .. -· --·-·--·-··-·----.. ····---- ~ 

! . l 
•n•••••••••••••••••••••••••••••••·•• .. •u•••••••••••••••••••u•oouo•onu••••.,•••••••••••••••·•••u•o•U·•••••••••••••u••••••••·•u•u•••••••••••••••••••••·U•o•••••••••••••••u•••••u•••••••••uo.n••u•u••••••••••••••n•"•u•••ou•••••••••u••••••••H·••••••••••••u• .. ••••••••·•·•ouoouoo•••••••••o .. oooouooo.no••••••••u•••• 

• 

• 

• 

• 

• 

Eastern Power could refuse to negotiate, requiring the Government to consider other 
options (e.g. legislation). 

Initiating discussions to relocate or otherwise cancel the Mississauga plant may 
immediately cause Eastern Power to launch a law suit against either or both of the OPA 
and the Government. 

The Minister's request of the OPA may be contractual interference and may attract 
liability to the Province. . 

The OPA may ask for a "direction" from the Minister under the Electricity Act, 1998 before 
undertaking any discussions with Eastern Power. The Minister's authority to direct the 
OPA in this way is unclear. 

Eastern Power's financiers may have a claim under NAFT A if this project does not 
proceed. 

CONFIDENTIAL/ SOUCITOR-CLI ENT 
PRIVILEGED £;>ontario 



MINISTRYOF ENERGY 
!"'"" "'"""""" """"""'""'"·-·-·----"'""'"""'"""'""" ........ ~~~~~-~;-;;~-~~~---·-.. ··-·-·--·--·-------------------·- ---·-1 

I l 
••••u••••••••••••·••••••••••••••uu•••••••••·•h••••••••-•••-•••••••••••u••••••••••••u•••••••••••••••••••••••••••••••••·•••••·••••n•••·•u •••u••u••••n••••••u•••••u•••••uu••••••••••••••u•••••u•••••••u•••• .... uu••••nu.o•uu••••••••uuu••••••••••••••••-•••,..•••-•••,.•••••-••·•••n•••••,....•••-•••-·•--

Cabinet agreed that: 

• 

• 

• 

The Minister of Energy will ask the Ontario Power Authority to immediately begin 
discussions with Eastern Power with a view to reaching an agreement by December 2011 

on: halting all construction at the Greenfield South site; treatment of and verification of 
project development and construction costs incurred by Eastern Power to date; 
treatment and verification of equipment costs and construction and equipment 
contracts; treatment and measurement of expecte~ue of the plant; and, Eastern 
Power's interest in and feasibility of relocatil\.f aymative site. 

The Ontario Power Authority bel:l:f1'-~back to the Minister of Energy on the 
outcomes of its discussions with ern Power by the end of November 2011. 

The Minister of Energy to report back to Cabinet by December 2011 with the details of the 
discussions with Eastern Power. This report back would include recommendations as to 
what share, if any, of the cost would be appropriately borne by the Government through 
the Consolidated Revenue Fund. 

CONFIDENTIAL/ SOLICITOR·CLI ENT 
PRIVILEGED [;>Ontario 



MINISTRYOF ENERGY 

r----·-·-·····------···-·-·-··---···-·~-~-~-;~~~--~~~-~;~--<~~-~;;~~~~->-·---·-.··-·-·----......... --·--·----··1 
: : 
: : 
.................................................... ................................ .................................................... ........................................ u ................ ........... ............. . . ....... ............................. ............... ............ ................ . ............. . . . ........... . ....... ......... . 

• The Ministry of Energy to work with Premier's Office/Cabinet Office on a stakeholder 
management and communications strategy. 

CONFIDENTIAL/ SOLICITOR-CLIENT 
PRIVILEGED £>ontario 
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MINISTRYOF ENERGY 

~---~·~·~~i~·~~~;i~-~~~-~---1 
........................................................................................................................................................................................................................................................................................................................................... 

• Greenfield South Power Corporation (controlled by Eastern Power 
Corporation) was the successful applicant in Ministry of Energy run 
Clean Energy Supply {CES) RFP and signed a contract with the OPA in 
Apri12oos. 

• Eastern Power, based in Ontario, has received all required provincial 
approvals, including Environmental Assessment and Certificates of 
Approval. 

• Eastern Power has received all required municipal approvals, including 
building site approval from the City of Mississauga issued in May 2011. 

• Eastern Power has secured debt financing from Credit Suisse and EIG 
(confirmed by the OPA). 

CONFIDENTIAL/ SOLICITOR-CLIENT 
PRIVILEGED t>ontario 



Legend: 
A - Proposed Greenfield Site 
B - Closest House 
C - Closest Subdivision (North) 
D - Closest Subdivision (South) 
E- Trillium Heath Centre 
F- Sherway Gardens Mall 

CONFIDENTIAL/ SOLICITOR-CLIENT 
PRIVILEGED 

Distance: 
AtoB: 
AtoC: 
A toO: 
A toE: 
A to F: 

220 Meters 
270 Meters 
soo Meters 
740 Meters 
910 Meters 

EJ>ontario 
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erun Hal¥na N. (ENERGY) -
rom: 
ent: 
o: 
c: 
ubject: 

11lyna. 

Wilson, Ma liha (JUS) 
Octobor 19, 2011 7:50AM 
Perun, Halyna N. (ENERGY) 
lung, Ke11 (.JUS); Calwell, Carolyn (ENERGY); Slater, CraitJ (JUS) 
Re: P.-oposecf cab deck 

:;surn e w hen •• c;uy AG · u me;,n ma!) civil service as WP do not hnow w11o wifl bo i\G 

~nl frO!ll my OlackBerry Wireless Device 

- • 

-· -----·-·· ··- ·----··----·--------·-------·-·----··-···-··-- --··-·-· · ---·--- ~-----·--

·om: Perun, Halyna It (ENERGY) 
l: Wlbon, Malliha {JUS) 
::· Lun!J, Ken (JUS); Calwell, Carolyn (ENERGY); Slater, Craig (JUS) 
!n,t: Vied Oct 19 07:43:15 2011 
Jbject: Re: Propo~ed cab deck 

so - as th~ Cab deck is expected to he quite pithy we propose lo produce a hrienno note; ~etting out more details and 
~al analysis lo support the AG at 111e C<.tb mto on Thurs- wil! work·witt. Crnig's fulks • 

1lyna Perun 
Director 
1: 416 325 6()31 
3: 41H671 26ll7 

om: rerun, llnlyna N. (f·f\1£:-RGY) 
•: Wilson, l\1alliha (.JUS) 
::lung, l<en {JUS}; Calwdl, Carolyn {i"NFPGY); Slater, Crt·Jiq (JUS) 
:nt: Tue Oc.t 18 1B:<17:10 lOll 
tbject: RE : Proposed cab deck 

puty l. tnc1:;oy $aid lht: ~;oc: •.vculd ilkf; to ~(;t-: a r!eck by (l .d ;lftmr or Hl h)tl) ')ff() ' ~J '. VtH!) Th~ .. -n:pC'( la! IO~ h Uktl !llt : 

~k WOdl(J be t il~ ftr~t t!t-~nl of bu:: 1ne5s fur t h~ new C~hi:"•f' ' po~t !lVv8tJ ilr l ~J h ·- ~ c · , t mu fhn.n<-ty .t[ 'er • ,,l ; r 

lyna t-J Pt:r •J • 
)~rector 

')ai .ScrvtC.t ., f:r:·rwh 
•istne·3 ot l: r.t' rr;y :-', I: ,fr ;,~ rr . t .. r• 
7 B, .y !"i'rm- 1. (lin r•o·:• ~ . i : • • • 1;'· 
·onto Or J ~-~~~<.; ?F :, 

( t! 1 (>) :1..'!) t.l; ,l ; ' t ,,, f.~! t ; ~~ .. '(1 i ' ! .• : 

(•llbj f~ 7 1- 7Ct l i 

fl~~ t ~ L:.. ,,, .. ~1 i ! -._;! :) ? ~·.' t. 1· ,._: (. , 



this communication rnay be solit;itor/client privileged and contain co11fidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments . Thank you . 

---··-·-·· ···-·- ---·-···-·---·---·- ··----····· -·-·· ·-- ·- ·- ·-- -- -····--·-·-··-------- .. ...... ·-·- ··· -··· .. ······-· . 
From: Wilson, Malliha (JUS) 
Sent: October 18, 201 t 6:45 PM 
To: Perun, Halyna N. (ENERGY); Slater, Craig (JUS) 
Cc: Lung, Ken (JUS); Calwell, Carolyn (ENERGY) 
Subject: Re: Proposed cab deck 

What is t ime line on this Halyna 

Sent from my DlackBerry Wireless Device 

From: Perun, Halyna N. (ENERGY) 
To: Slater, Craig (JUS) 
Cc: Wilson, t-1alliha (JUS); Lung, Ken (JUS); Calwell, Curolyn (ENERGY) 
Sent: Tue Oct 18 18:27:23 2011 
Subject: Proposed cab deck 

Privileged cmd confidenlifll. 

For your review and input. 

Deputy Undsay has requested a "finar deck by mid day tomorrow 

We'd be happy to meet to di::;cuss if this would help . 

. Thank }'OU 

:Jfa(yna 

Halyna N Per'un 
NDirector 
Legal Services Branch 
Ministries of Energy & lnfr,•structurc 
777 Bay Street. 4th Floor. Suit(.; ·~25 

, Toronto. ON M5G 2E5 
Ph: (416) 325-G681/ Fax· (416j 325-1781 
BB (416) 671-2607 
E-ma1l: tfalyt:~_a.Pcrun2(<iJontario.c~ 

Notice 
This comnamiculion rnay be solicitoriclienl pnvi!eged r1nd contnin confidential information intended only for the persun(s) 
to whorn 111s adclrP.ssed. Any c!isscmim.Jtion or usc of this informntion by others than the intended rec:ipienl(s) is 
prohihile!cl If y11u hrt'J{! recP.ivNI this rnc!>sauc 111 error plertse notify the wnter and permanently delete the messHge and 
all attacllmcn!s Th<~nl<. you 

. 
' 



Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Perun, Halyna N. (ENERGY) 
October 19, 2011 8:48 AM 
Wilson, Malliha (JUS) 
FW: Greenfield South 
Greenfield South Options.pdf 

Hi - this is the deck we received from the OPA 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 32S.1781 
BB: (416) 671-2607 
E-mail: Halyna. Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information Intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the Intended reciplent(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. (ENERGY) 
Sent: October 18, 2011 4:15 PM 
To: Wilson, Malllha (JUS); Slater, Craig (JUS); Lung, Ken (JUS) 
Cc: ca1we11, carolyn (ENERGY); Wong, Tala (JUS) 
Subject: Fw: Greenfield South 

Privileged and Confidential 

As per last email - Info from Ontario Power Authority 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 

From: Khatri, Anupa (ENERGY) 
To: Perun, Halyna N. (ENERGY) 
Sent: Tue Oct 18 16:11:24 2011 
SUbject: Greenfield South 

HI Halyna, 

The scanned version is attached, as requested. 

Regards, 
1 



Jlnupa 'l(fi.atri 
~~ 
!Ministriu rif !EnergJ d£ Itifmstnu:tun 
Lqjal Smlius tB,.,.m 
777 tBa)r Strm. 4tli q;-toor, Suiu 42! 
'1'onmto, O!J(!MJg m 
a'li: 416-J2J-1841 

Notice 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Greenfield South Options 

October 20. 2011 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Background 

• Greenfield South Power Corporation _("Greenfield") and the OPA 
entered into a contract on 12 April 2005 

• Greenfield is controlled by Eastern Power Corporation 

• Contract was amended on 16 March 2009 

• Reason for amendment was long delays project suffered in securing 
necessary approvals to construct the project and to do away with the 
oil-fired option for fuelling the plant 

• OPA and Province also motivated in part to keep project alive by low 
cost to ratepayers of project established in the competitive RFP 
process in 2004/2005 

• In May 2011 Greenfield achieved financial close, securing debt 
financing from Credit -Suisse and EIG for _$550 million 
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Contract Facility 

• The Contract Facility is an approximately 300 MW combined cycle 
gas-fired generation station 

• Major components of facility include a GE 7FA gas turbine ("GT") a 
heat recovery steam generator ("HRSG") and a steam turbine 

• AU major items for the project are completed 

• Construction began in June 2011 and is approximately' x% complete 
now 

• The Milestone Date for Commercial Operation is September 1, 2014 
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Contract Facility 
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• The total dollar value of capital expenditures ("CAP EX") for the 
facility are between $250 - $350 million 

• Gas and electrical interconnection work has not yet commenced 

• Total estimated sunk and committed costs are on the 
neighbourhood of $x million 

• We estimate the profits from the contract, excluding any residual 
value, are approximately $x million 
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Moving Gre enfield South does not result in 
immediate unreliability, but accelerates the need for 
Tx solutions 

• Planning studies indicate that transmission reinforcement in west GT A 
could be required 2 years earlier, as early as 2018, if Greenfield South 
is not located within west GT A 

• These need dates are based on assumptions associated with the L TEP 
and current reliability criteria, which are likely to evolve 

• The transmission reinforcements are extensive in scope and require the 
immediate initiation of planning and development work with local 
utilities, the IESO and transmitters 
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Siting Options - There are several alternative 
site options 

-·-~· . ...,-.......... - .... , ....... ___ ~-------- ----- -- ............. --------------··......,.._-----~·----·----... -· .. r.-·-·-·-~---·--- .. __. ...... ---·--· --·------ .. ·-- ... ~- ------ --..... -···-----~--... ·· 

Some deliver more value than others with different levels of 
complexity 

• Considerations 
- Value of Location, Gas Availability, Transmission, Counterparty 

• There may be a system need starting ·in 2016 to 2018 

• Regional needs include: 
• Northwest System 

• Cambridge 

• GTA 

• Some sites have gas available in varying quantities 

• Examples of potential sites : 
- OPG (Lennox, Nanticoke (some gas there now), Thunder Bay (pipeline required)) 

- NUGs (TCPL compressor sites. Trans Alta Pearson Airport, Whitby, Fort Frances(was on 
gas now on 810)) 

- Portlands, Goreway 

• Some arrangements could be more straight forward or more complicated depending 
on the counterparty. 
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Key Contractual Provisions 

• Grounds for termination of contract limited to certain types of breach 
and extended force majeure (none of which applicable here) 

• Contract excludes liability for certain types of damages including 
loss of profits 

• Contract provides right to damages including lost profits for 
discriminatory action (legislation or regulation passed) where impact 
focused on contract counter-party 

• Damages for discriminatory action determined through arbitration 
process 

• All other disputes only go to arbitration if both parties agree 

ONTARIO fl .. 
POWER AUTHORITY C/:v. 
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Payment Under Contract 

.. .----·--·-•i_., _ _...., .. ..-,---.• . ......-. •• -~~--• ·•---·~-~-:.- ... -.. ...,:-·-·w •. _,,-,_..,. .. .,...-~_,___,....__,. ..... ,._,......,. -- ----- ---..,~-- .... --·-~..,. ...... ---·--~-11"-~-~_,.,._, __ ,_. .... ,,. -··• -

• Once plant in commercial operation, generator is paid monthly 
capacity payment to cover its costs and profit 

• Monthly payment reduced by amount generator is deemed to earn in 
the market selling electricity 

• This reduction is calculated using formula to determine when it is 
economic for generator to be generating electricity 

• OPA may also direct the plant operator to dispatch or not dispatch 
its facility at specified dates and times 

8 Privileged and Confidential- Prepared In Contemplation of Litigation ~!9!!t. 
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Option 1- Contract Termination 

• Unilateral termination of contract- OPA informs contract counter­
party that it will not perform its obligations under the contract 

9 

- Pros: 
» Greenfield South will be required to begin to mitigate its damages 

which means they should stop construction (or at the very least, 
the OPA will not likely be liable for those additional costs that 
could have been avoided after date of termination of contract) 

-Cons: 
» Does not provide opportunity to explore options for relocating 

project 

» Sends negative message to other OPA counter-parties 
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Option 2 • Legislation 
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• Legislation passed to terminate the contract, set compensation or 
provide a process and methodology for determining compensation 

10 

- Pros: 
» Allows Government to control level of compensation to be paid 

» Government can specify that no compensation will be paid for 
costs incurred past certain date (e.g. announcement of 
Government's policy or date of first reading) 

-Cons: 
» Will be controversial 

» Potential impact on investment climate 
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Option 3 - Negotiation 

• OPA attempts to commence negotiations with Greenfield South re 
stopping construction and new location for facility 

11 

- Pros: 
» OPA ·has opportunity to assess position of Greenfield South and 

what they are seeking to agree to stop construction 

» OPA can begin discussion of alternative sites 

- Cons: 
» Greenfield South may refuse to commence discussions or seek to 

drag discussions on while it continues to construct plant 

» May need to revert at some stage to other options 

Privileged and Conftdentlal - Prepared In Contemplation of Litigation ONTARIO ' .. · 
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Option 4 • Pay Plant Not to Run 
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• Allow plant to be constructed but ensure it does not operate using 
directed dispatch mechanism in contract 

12 

- Pros: 
» OPA obligations to make monthly payments are low based on 

outcome of 2005 RFP process and paying plant to not operate 
over 20 years may be cheaper than paying for sunk costs, 
remediation of the site and potentially some lost profits 

-Cons: 
» Will be difficult to convince community that plant will not operate 

Privileged and Confidential - p,.pared In Contemplation of Utlgatlon ONTARIO 
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Recommendation 

• OPA to commence negotiations with Greenfield South (Option 3) 

• If negotiations do not succeed in stopping construction of plant, will 
likely need to revert to one of the other options 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 19, 2011 8:54 PM 

To: 
Cc: 

Wilson, Malliha (JUS); Lung, Ken (JUS); Slater, Craig (JUS) 
Calwell, Carolyn (ENERGY) 

Subject: Plant 

Privileged and Confidential 

You may already know this but it doesn't hurt to compare notes! Deputy Lindsay's EA has 
advised the following: 

Two take aways from the meeting today with soc, DAG and DM: 

1) We (EA was referring to Energy client and legal here but has equal application to MAG) 
are to think about what a joint OPA/OPS negotiating team would look like - policy, 

.operational, legal folks to be included 

2)· Energy legal to hold the pen in developing a draft letter from Minister of Energy to 
OPA that would address an ask that OPA enter into discussions with Eastern Power for a 
resolution of the Mississauga site. (We'd work with Energy ADM client in corning up with a 
draft and I have advised that this draft would require MAG review}. 

EA was not clear on timelines but has indicated that Deputy Lindsay wants a de-brief to be 
scheduled tomorrow morning to discuss further. 

Also, I understand that no deck going to Cabinet is what might have resulted from this 
aft's meeting but will know more tomorrow. 

Will keep you posted. 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416 671 2607 

Sent using BlackBerry 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 19, 201110:22 AM 
Calwen, Carolyn (ENERGY) 
BN Subject: 

Attachments: Greenfield South BN LSB Oct 19-11.doc 

This is not even a beginning- my apologies for sending to you in this form -can you please continue working on this? If 
you think it's useful to engage James- please go ahead. I still think we need to work on this note to set out the legal 
advice. 

OM Lindsay has called a meeting now at 11 :00 so I'll see what next steps are from his point of view then 

Thanks Carolyn 

Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
an attachments. Thank you. 
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ISSUE: 

Confidential and Solicitor-Client Privileged 

Ministry of the Attorney General 
· Briefing Note 
Legal Services Division 

Legal Services Branch - ENE/MOI 

• Greenfield South Gas Generating Plant in Mississauga. 

SUMMARY OF PROPOSAL: 

Discussion about location of the Greenfield South Generating Station under 
construction in the City of Mississauga. 

~~AG POSITION: 

STATUS: 

• Item to proceed to Cabinet for discussion on Thursday O~tober 20, 2011 . 

BACKGROUND 

,. There is contract between Greenfield Co. and Ontario Power Authority (OPA) 
relating to the power station. Construction has already commenced. 

• Cancellation of the project at this stage would involve the termination of the contract 
by the parties . 

• 
• Greenfield South Generating Station, is a 280 MW combined cycle natural gas plant 

under construction in the City of Mississauga on a 4.5 hectare property at 2315 
Loreland Avenue (the "Greenfield project"). 

• The Greenfield project arose out of a Ministry of Energy Clean Energy Supply (CES) 
proct:Jrement process in 2004. This contract. with Greenfield South Power 
Corporation ("Greenfield Co.·), was eventually assumed by the OPA. 

• The project was undertaken to meet local reliability needs for the Southwest and 
Western GTA and has been positioned as part of the coal closure strategy. 



2 

• The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1 .1 km from the nearest school. 

• On September 24, 2011, the government announced that construction of the 
generating station would stop and that the station would be relocated. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

• In 2008, MOE granted all necessary environmental approvals. 

• In March 2011, OPA renegotiated the initial Commercial Operation Date (C.O.D.) 
with Greenfield Co., in recognition of lengthy regulatory approvals and financing 
delays experienced by Greenfield Co. The new C.O.D. is the third quarter (03) of 
2014. 

• In May 2011 , Greenfield Co. finalized its financing arrangements and the City of 
Misslssauga issued Building Permits for the building housing the generation 
equipment. 

• In June 2011, MOE announced that it will conduct an updated review of the approval 
for the gas plant to assess recent developments. No end-date was set for this 
process. 

• In July 2011, Greenfield Co. reported that it had laid foundations for the steam and 
gas turbine halls and placed orders for the major equipment (generators, turbines, 
etc.). 

FINANCIAL IMPLICATIONS: 

There are no financial implications for MAG. 

DISCUSSION: 

Date: 

Prepared by: 

October 19, 2011 

Halyna Perun, A/Director 
And Carolyn Calwell Deputy Director 

Legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
5-6681 
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In consultation with: 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 
Cc: 
Subject: 

Silva, Joseph (ENERGY) 
October 19, 2011 12:50 PM 
Calwell, Carolyn (ENERGY) 
Perun, Halyna N. (ENERGY) 
FW: Deck 

Attachments: Greenfield South Construction Oct 20 2011 LSB ESTOP (v5).ppt 

Importance: High 

Hi Carolyn - here's the product from Ryan. Can you take another look please ... not sure if the bolds 
have been removed .. . 

Thanks 
Joseph 

From: King, Ryan (ENERGY) 
Sent: October 19, 201112:49 PM 
To: Silva, Joseph (ENERGY); Lindsay, David (ENERGY) 
Cc: McKeever, Garry (ENERGY); Maccallum, Doug (ENERGY); Jenkins, Allan (ENERGY); Jennings, Rick (ENERGY); cayley, 
Daniel (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: RE: Deck 

HI Joseph, 
Updated deck attached. 

From: Jennings, Rick (ENERGY) 
Sent: October 19, 201112:29 PM 
To: King, Ryan (ENERGY) 
Cc: McKeever, Garry (ENERGY); Maccallum, Doug (ENERGY); Jenkins, Allan (ENERGY) 
Subject: FW: Deck 

Ryan this is the latest edited version from Legal. An addition to the Appendix per the Deputy's request is to add the other 
options proposed by the OPA. The list is in the deck now but please insert the description and pros and cons for each of 
the 3 other options from the OPA deck. I have left a copy on your desk. 

Send to Joseph when this has been done. Thanks. 

From: calwell, carolyn (ENERGY) 
Sent: October 19, 201111:55 AM 
To: Lindsay, David (ENERGY); Jennings, Rick (ENERGY); Silva, Joseph (ENERGY); Perun, Halyna N. (ENERGY) 
Subject: Deck 

Revised as discussed. 

Carolyn 

This communicatiOn may be solk:itor/clent privileged and contain eonfidentlallnfonnatlon only Intended for the person(s) to v.tlom It Is addressed. Arty 
dissemination or use dthls Information by others than the Intended ~plent(s) Is prohibited. If you have received this message in enor please notify the 'Miter 
and permanently delete the message and all attachments. Thank you. 
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MINISTRYOF ENERGY 

Greenfield South Generating Station 
Next Steps - Advice to Cabinet 
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Date: October 10, 2011 

,.. ,.,m~ OF ENERGY 

Local Context 
• Local residents do not support the Greenffeld South gas plant In 

Mfsslssauga, which Is currently under construdfon. 

, On October 12 the M!sslssauga Council passed a motfon requesting 
that the Government and the Premier take Immediate action to cancel 
the contract, stop cor stn:ctlon and return the site to pre·constructlon 
condftlon 

,.. : . . . . 

.. -··-·-· ·-- --·--· --- ___ ,. __ --- ..._,j 



ENERGY 

Issues 

r-re project nas an enforctlble contract with the Ontario Pc ..... er Authority n d a'l a;:pllcable 
a~prc·11!is. ""he cevelcper's ·vcrk appears to be'" co~pliarce •'loit\o; t'1e contr~ct er:j t ur~ert 
!;:~~::\ 2'S 

Tr.e ::HAts party to ar.cl aC:m!nlste~s :ia cor;r~ct .• it:: laster:\ ?o··.er Tile ?ro~: r.,e !s ;tel a Pl"'l1 te 
t:~ecor.tract. The CPA hn advised that •t has ro r.grt ~"dtr t~e cortract to termlrate 'n the currtnt 
clrcumstancu 

""te. :;?A ~as as.<eci for lnstn.c.tlon from go,·tr.lr.:tnt t ~ ~~.::rca:r the ceve·cper tc oegir ·.eg~~'lt' :~s 
tc ~~inge :r to tti"'Tlfr.ate tt:e Co"'tract 

Easter !>o,.er ".as !rfor.'lled t"'t QPA tl'at · ~ wt:i 1c! 'de-. • toe.s' '""~n ' t ret~ ·ves fo "TTl& notiflcat1c:- of 
ne>~tsteps 

Tl'e ldentlffcatlon of potential alttmatlve site options has r.ot yet teen completed. 

Seme loc!! po'it'cia~s r.ave Sllttd rhattlle p a·t .~cu d -:ot OE •etc a t ed to a S'te !n ·\~lsslssa~:aa J• 
•ercntc 

CO"F:Oti'ITIA•I SC •• CiTO!\.C • . ! •T 
P~IV~t.[~£0 £>ontario 

"'·~·~~ " ENERGY 

Next Steps Involve the OPA 
The OPA tc be asked to approach Eastern Power to Initiate discussions. The discusslor 
,-,_:d !'l<~'y 1r!d!!d'! pototntlal trotitMer't ef c"sts !r~;u•re<" ., t:f?t .. (~r nk r-,~~5 - lnctuo lr! 

ec;~oiprrent costs), treatmert of corstrudlon ar.d equlJ::mer.t re·ated cor'trccts, estlrr.atts 
anc treattT:ent of forego~e revti'I:Jt, !rd cpt'cns z~d ~as~er.-'s t- te·ESt wlt!- resi)ect ~c 
·e'ocatlrg tc an a;terf'iilt!'lt site 

-r:e '::F-A 1cS ,,aae sc.rr.e : ·e.'r '.,iili)' ara.)Sll: ' ~::s~s a ~d •: ~gco-e ;e·1e • .t. ;:urthet 
analysis of these costs 's ·e•w'red a.,c ~heir a'!ocatfo~ ':le~v1ee,. the tax base iilnd the ·at e 
JliSe 's reautred 

.. a,~ OP.~ 

.~ ;--~=:.::..-=="":.: . . · ··- ---
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Immediate Legallssues 

Discussion with Eastern Power may not be sutcessful and could require tr:e Government 
te censider other options (e.g. legislation) . 

. ::t:atlng alsco~sslor.s to re!ccate or otl':erwise ca!'ltet the MississaugJ ~.ant rr:ay 
'rrrredfateiy:a~ose i:as~em Power to Iauner a aw st.lt ag1lnst el!her or boti oft~e OPA 
;nd tre Govem.,.e;t. 

r:.e /l·llnlster's req1.est of the OPA may~~ found to be cc:r.tract-.al''lterference ard may 
atract 11ab':ity tc the P•o.,ir:ce 

: .,e OPA .-.ay ask for a "direction" from tile Mlroisttr 1..r:der the Electricity Act, 1998 before 
... r.dertaklngany discussions with Eastern Powe•. Tne Minister's authority to dtrect the 
Q;IA '"this way Is ~.: nclear. 

Eastern Power's flnar.ders may have a c:atm ur:der ~AF"'A If this ~rolect does not 
proceed. 

~- ·-. ···· ---.. - - - .. -· 
CO.,F,DE.'ITIAI. I SOUCJTOR·CI.IEtoT 

,~ li/1\.EGlC £?ontario 

.,.,,..n l CF ENERGY 

Cabinet Minute 

::aolr t t agreed tl'•a t: 

The Ministry of Enersy to won ·.1Ith the Ontario Power Authority to enter Into 
discussions with Easte ·n ~owe· toward a satisfactory resolution of the Mlsslssauga site 

The 'Ainlstry of En erg. to wor t ·lth the Ontario Power Authority, the Ministry of 
~'m111te ar dth! w~rs: rJ of th ~tto~ ne~ Cereral to de•~tlop strategies to reach an 

'5"~"' '~th '"" " Pow• · ~~ 
· E ~ . ,. s·e : ' ::-: g· ·;: ec: --nOa~~. :e~e-:e· <-; · i - ct-~ :-~:= s : ' ·e 

.'s: .::·: · s ·, ::as~ . ;: ! v~ 
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I 
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Appendix 1 

Greenfield South Background 

~ 
vOntario 

~~ I.I,S'IRY Of ENERGY 

Key Facts About the Greenfield South Plant 
• C•·eenfie:c Soutr. ~: ewer Corporatlon ( contrc •:ed oy Eastern >=ovver 

Ccrporatio ; ) .-~as the success~d applic;:l"lt ir \\ j;;'stry cf Erergy r.Jr 
Ciea ; E"'e ~gy S.JPJ:il / (CES) Rec and signed s ::o,.., tra ct •Jitr. t re OFA m 
Apri: 2.oo; 
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Appendix 2 

Greenfield South Background 

£?ontario 

Options Considered by the OPA 

• Unilateral termination of contract 
Pros 

- Greenfield South will be required to being to mitigate Its damages 
which means they should stop construction (or at the very least, the 
OPA will not likely be liable for those additional costs that could have 
been avoided after date of termination of contract) 

• Ooes 1ot provlcie opportunity to explore options for relocating pro)ec: 

Sends negative 'Tiessage to other OPA counter-parties 

==---· 
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Other Options Considered by the OPA Con'd 

• Legislation 
• Pros 

Allows Government to control level of compensation to be paid 
~ Government can specify that no compensation will be paid for costs 

Incurred past certain date (e.g. announcement of Government1S policy 
or date of first reading) 

• Cons 

- Will be controversial 
- Potential Impact on Investment climate 

CO:.f iDkNI:Al/SOL'CilOR-<.~I['fl ~ 
PAIVIL£c!c cr Ontario 

'\II!\IST"'Y Cl ENE R G v 

Other Options Considered by the OPA Con'd 

, Pay the plant not to run 
Pros 

- OPA obligations to make monthly payments ; rli iow based on 
outcome of 2oos RFP process and paylt:~g plant "'Ot to operate ov~r 20 

fUrs -nay b& chuper thar ~ayir;g fe r suni< ccsts, emedlit!or of the 
site and potentlaliy so,....e ,r.s: P• oflts 

Cot' S 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 

Perun, Halyna N. (ENERGY) 
October 19, 2011 2:25 PM 

To: Jennings, Rick (ENERGY); SUva, Joseph (ENERGY); King, Ryan (ENERGY); Calwell, Carolyn 
(ENERGY) 

Subject: 
Attachments: 

FW: Greenfield South Options OPA 
doc20111019141522.pdf 

Privileged and Confidential 

Hi - just received a new deck from the OPA: 

What's different fr~ the previous version: 

Page 2 - First two bullets and fourth bullet - new 

Page 6-10 - pictures added of construction 

Page 13 - bullet re siting discussions complicated by ongoing discussion with Trans Canada is 
new as is the last part of the last bullet which notes that some arrangements could be more 
straightforward or more complicated (the part', the willingness of the host community ••• " to 
the end of the bullet is new) 

Page 16 - Option 1 - Contract termination - precedent: Oakville gas plant - added 

Page 17 - Option 2 new "con" in legislation option - "requires time to put in place" plus 
reference to Adams Mine Lake Act, 2004 added 

Page 18 - Option 3 Negotiations option - revised second con; i.e. Greenfield South likely to 
continue construction while discussions ongoing unless incentive provided to them to stop · 

Page 19 - Option 4 "pros" is revised and new second "con" added; plus reference to Quebec 
facility as precedent 

Lastly, in previous version on page 3 under "contract facility" there was a reference to 
statement that "all major items fro the project are completed" - and this has been removed 
from the new version 

Halyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Say Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
88: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
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This communication may be solicitor/client privileged and contain confidential information 
intended only for the person(s) to whom it is addressed. Any dissemination or use of this 
infonmation by others than the intended recipient(s) is prohibited. If you have received 
this message in error please notify the writer and permanently delete the message and all 
attachments. Thank you. 
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Background 

·-· -- -- ----·-. ----·-·--··--•·<i-··.------ ····"·------·-··---- . ......... . ---- . - - -- .. -- --- ·- ....-- -----. . . ------------ -·-········ -- ------ -----·- -------·-·· 

• RFP initiated and proponent selected by Ministry of Energy 

• OPA directed by Minister of Energy to enter into contract 

• Greenfield South Power Corporation ("Greenfield") and the OPA 
entered into a contract on 12 April 2005 

• Government is not a party to the contract 

• Greenfield is controlled by Eastern Power Corporation 

2 Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIOf, 
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Contract Amendment 

···-·· •--· --... , .. . ..,.. . , ···~, .• I ..... -, •. , .,.. ____ _ . , . ...., •• _._. ... _,- •---~ ..._..,..----• . · •·, ..,.,_ _ ______ ---- ' • .... - · · ·•··• ···-- - - --·· · ·- • -~ •• ·- • - -· --•·-..-~ ., , · - .,..,.. - - - --·• ····· -••"·~ 1'1' • .. • ~ - · ·----· 

• Contract was amended on 16 March 2009 

• Reason for amendment was long delays project suffered in securing 
necessary approvals to construct the project and to do away with the 
oil-fired option for fuelling the plant 

. . 
• OPA and Province also motivated in part to keep project alive by low 

cost to ratepayers of project established in the competitive RFP 
process in 2004/2005 

• In May 2011 Greenfield achieved financial close, securing debt 
financing from Credit Suisse and EIG. for $550 million 
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Contract Facility 

... -- ... -~- · o· -----··--r---9------..--•-••-------- --·- -·-·-•·· •·-• •••· ··· ···-·-·-· - -·. ,.. --·-~··--·--·- .,~--------~-·---------------- ~• ··-·• -

• The Contract Facility is an approximately 300 MW combined cycle 
gas-fired generation station 

• Major components of facility include a GE 7FA gas turbine ("GT") a 
heat recovery steam generator ("HRSG") and a steam turbine 

• Construction began in June 2011 and is approximately x% complete 
now 

• The Milestone Date for Commercial Operation is September 1, 2014 
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Contract Facility 

. ' 
r.-- ,...,._ -. • . • •-·••-·-·· --,.... '" ' ' - -~·· •· --·- - · - •• ·• - · · •----- -· ..... ' • --- ··--- _., .. .__,.. • •• - • -- --,. •. ·•· ••• -·••- -- ··~ • - ·· --.--·---~- • -· • -··· .. -- .••• -· , . ..... - - -.----- ·· .. .,.... .• • ·------ ---· •• • .-,- . .... 

• The total dollar value of capital expenditures ("CAPEX") for the 
facility are between $~50- $350 million 

• Gas and electrical interconnection work has not yet commenced 

• Total estimated sunk and committed costs are on the 
neighbourhood of $x million 

• We estimate the profits from the contract, excluding any residual 
value, are approximately $x million 
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Contract Facility 

., .... ··----.. ----.-·-------... ·' ·~---~- .. ·--· ·-·· ~· " ·- -- -- ·- __ , -· .... . . ···--:---- .. ---· ..... --~--· · .. _.... ..., ______ --·· ....... ---------- ... '\· .... ------- ··- -----·------...----------...... -.. -- .... ._ ... ,.. 

Steam Turbine Pedestal Mat Forms Stripped 
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Contract Facility 

......... .._ .... . ·~-~----· ____ ,. _________ ,...,. -------..--·--------··•,-. -,..., ·~-- -· .. - - -· ·-·- .. - ~ -. ----.--- ~-·· ----· ·• ··-· .·- ··-- ----- -~-.. .. ...- -- .... ·•· .. ..... . 

Steam Turbine Table Top 
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Contract Facility 

"'" ---.-- .. -- . --~-. --·-- · ...... ---.------ ----·--·.··-·· --- --· ~...... --~- - -.-- ..... . . --·-' ...... -~-- -----·-. ,,,_...,... ·--------~ - . .. -- ---,·-·-·---· .. ·---- ...... -- .. __. ,... .. .. --·-------,- -~- -··. 

Gas Turbine Pedestal Reinforcing Steel 
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Contract Facility 

- -------- -·. .... .. . -~-------- .. _ ... _ ..... ,,..~~- ~ .... ~- -_.------···--- -..... ... ~ .......... '"""..,.... ___ .... --- .. - -·. ..., .. ,._.,._, ---·---..--....-··-··-~- --.--.--·-· ·- ....... .. ~ .... ~ --- --·-· -----

Unloading Steam Turbine 
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Moving Greenfield South does not result in 
immediate unreliability, but accelerates the need for 
Tx solutions 
•-- ----- .. .., ~ •· · ... ·•---.. ..~•·. -·--r--·"'<"· . .., ...... ,....,~; , .• , .... -----. -··- ,. . . "':"'""'-•:-•··- _ .• , ---·-· • , _ _ - ----·~-·~ ~-•·------ ... •- -··--• -.-• ___ ,...__ ··· ---·r •f··----"':'".--·"" 

• Planning studies indicate that transmission reinforcement in west GT A 
could be required 2 years earlier, as early as 2018, if Greenfield South 
is not located within west GT A 

• These need dates are based on assumptions associated with the L TEP 
and current reliability criteria, which are likely to evolve 

• The transmiss.ion reinforcements are extensive in scope and require the 
immediate initiation of planning and development work with local 
utilities, the IESO and transmitters 
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Siting Options • There are several alternative 
site options 

. -~- --- ---··-·· ... ,... . ..... ,.-------;-·'r"'~- ................ , -· . ~ .--·.--------~·-··- -- -----· - ~ ... -~ ------ --·-······--------- -- ·-- ~- - ---· . -·----..- --···~-·--· --------- . -

Some deliver more system value than others with different levels 
of complexity 

• Considerations: 
- System value of Location, Gas Availability, Community Support, Transmission, Counterparty 

• There may be a system need starting in 2016 to 2018 

• Regional needs include: 
• Northwest System 

• Cambridge 

• GTA 

• Some sites have gas available in varying quantities 

• Examples of potential sites : 
- OPG (Lennox. Nanticoke (some gas there now), Thunder Bay (pipeline required}} 

- NUGs (TCPL compressor sites, Trans Alta Pearson Airport, Whitby, Fort Frances( was on 
gas now on 810)} 

- Portlands, Goreway 

(continued next slide) 
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Siting Options - There are several alternative 
site options (continued) 

·--~------~ - ...,····. -··- ............ --. ------,,_, ____ --· ... ..,._ ---·-· -·· -.. ~.-~------ ........... -----~--- ..... -- ..... .. - --- .,. ' .. ·-··· -- .-, ....... ,. . .......... ....... ... .. - .. , __ ·- .•.... -- .. .. ---· ~---.--

• Siting discussions complicated by ongoing discussion with Trans Canada re 
a new site for a gas project 

• Some arrangements could be more straight forward or more complicated depending 
on the counterparty, the willingness of the host community, the Government's 
statements re siting of gas plants in GT A and urban areas and any issues related to 
First Nations concems 
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Key Contractual Provisions 

~- •· - .... ,._ .. .. . . .. - · ··--- • ..-.----. ...... - .,.._. - - --- - --- ·- .. .. r ... , ·-·• -· -------,-- -- .... -- - ~----· ....... · - • -··· ..• • . . - - - - -- ---··--· - ·-· .. -- · '""·~ - · .•. ~ ... . •• · -

• Grounds for termination of contract limited to certain types of breach 
and extended force majeure (none of which applicable here) 

• Contract excludes liability for certain types of damages including 
loss of profits 

• Contract provides right to damages including lost profits for 
discriminatory action (legislation or regulation. passed) where impact 

· focused on contract counter-party 

• Damages for discriminatory action determined through arbitration 
process 

• All other disputes only go to arbitration if both parties agree 
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Payment Under Contract 

_.., .. ·· ·· - ---·-----~ ...... - .. ........ _____ .,-·--· -···· _ .. ___ _...,. ____ ------0-4 ... -------- ... - .-- ·-·-···----- ·· ---... ·----~-·-_......_ -:-- .... -... ----- .. ---· ----------- ~ -... --..... ·- ----- ... ,.- ... 

• Once plant in commercial operation, generator is paid monthly 
capacity payment to cover its costs and profit 

• Monthly payment reduced by amount generator is deemed to earn in 
the market selling electricity 

• This reduction is calculated using formula to determine when it is 
economic for generator to be generating electricity 

• OPA may also direct the plant operator to dispatch or not dispatch 
its facility at specified dates and times 
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POWERAUTHORITY L! 



Option 1· Contract Ter111ination 

-... -.. ~.,--•-:•· .. -----... -· -···- __ ,.._ ·--~---.·---- __ ,_ · ··--- ~ .--... .. ____________ ... ___ _ ,..____________ -.----------- --- --- --·-~-- --..------- - - -- ...• 

• Unilateral termination of contract- OPA informs contract counter­
party that it will not perform its obligations under the contract 

- Pros: 
» Greenfield South will be required to begin to mitigate its damages 

which means they should stop construction (or at the very least, 
the OPA will not likely be liable for those additional costs that 
could have been avoided after date of termination of contract) 

-Cons: 
» Does not provide opportunity to explore options for relocating 

project 

» Sends negative message to other OPA counter-parties 

• Precedent: Oakville Gas Plant 
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Option 2 • Legislation 

...... --·· - - -;o> • ··---~ .. - - -- --··- "" ···· ~ - - ····-- ·- ---·. _ .,.._. · · -- - -·- ·· ----- -:·-?-- --.. - - - · --:···-:--···.- ..... .. . , . -~ . - ----~·------ --.... . ~ ... ... .......... . .. _ ..,, . .... ... --··-· . .. .... . -.--r- - - -. -.-.. --

• Legislation passed to terminate the contract, set compensation or . 
provide a process and methodology for determining compensation 

- Pros: 
» Allows Government to control level of compensation to be paid 

» Government can specify that no compensation will be paid for 
costs incurred past certain date (e.g. announcement of 
Government's policy or date of first reading) and take away right 
under contract re discriminatory action 

- Cons: 
» Will be controversial 

» Potential impact on investment climate 

» Requires time to put in place 

• Precedent: Adams Mine Lake Act, 2004 
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Option 3 - Negotiat ion 

• OPA attempts to commence negotiations with Greenfield South re 
stopping construction and new location for facility 

18 

- Pros: 
» OPA has opportunity to assess position of Greenfield South and 

what they are seeking to agree to stop construction 

» OPA can begin discussion of alternative sites 

-Cons: 
» Greenfield South may refuse to commence discussions 

» Greenfield South likely to continue construction while discussions 
ongoing unless incentive provided to them to stop 

» May need to revert at some stage to other options 
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POWERAUTHORITY v 



. . . 

Option 4 • Pay Plant Not to Run 

_. _,. __ .. -- ·-~- - ---· --.. . ... ~ ·-- ··--- ·-· · - . , _, • ..,,..- - ------··· ........ ... -. ....... . - -- .. -~ . .. .................. ,. .... . - ------- - - ~ -- .. - ---------~---- .,, • ···---.... ---· 7' 0 ' -o • · - ----- -"' .- .... _,-.. ...... ··-··---y' -- ......... .,. .... 

• Allow plant to be constructed but ensure it does not operate using 
directed dispatch mechanism in contract 

- Pros: 
» May be cheapest option given low cost outcome of original RFP 

and alternative of paying for sunk costs, remediation of the site 
and potentially some lost profits 

-Cons: 
» Will be difficult to convince community that plant will not operate 

» Will be seen as having paid llmoney for nothing, 

• Precedent: No Ontario precedent but has happened in 
Quebec with Becancour facility 
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Recommendation 

---------·---- ----, .. ·~·····~ - .. ------~---·- ,, .... --:-- · ... --·- ···-·-·-·--···· - -· ···----.·- -:..---·-·· ------- ------------------·-·------ ----·· · ... ... -----.---· --~ -

• OPA to commence negotiations with Greenfield South (Option 3) 

• If negotiations do not succeed in stopping construction· of plant, will 
likely need to revert to one of the other options 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 19, 2011 3:15PM 
Calwell, Carolyn (ENERGY) 

Subject: RE: Greenfield South Construction Oct 20 2011 LSB 4.ppt 

Talked to Joseph- am reviewing now 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1781 
BB: (416) 671-2607 
E-maB: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicjtor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Silva, Joseph (ENERGY) 
Sent: October 19, 20113:00 PM 
To: Perun, Halyna N. (ENERGY); calwell, carolyn (ENERGY); Jennings, Rick (ENERGY); King, Ryan (ENERGY) 
Subject: FW: Greenfield South Construction Oct 20 2011 LSB 4.ppt 
Importance: High 

Hi -for review please. Thanks. 

From: Brown, Meredith (JUS) 
Sent: October 19, 2011 3:00 PM 
To: Sliva, Joseph (ENERGY) 
Subject: Greenfield South Construction Oct 20 2011 LSB 4.ppt 

Please find attached the DAG approved slides. 
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Perun, Halyna N. (ENERGY) 

From: 
Sent: 
To: 

Perun, Halyna N. (ENERGY) 
October 19, 2011 3:46 PM 
Calwell, Carolyn (ENERGY) 
your bn Subject: 

Attachments: Greenfield South BN LSB Oct 19-11 (2).doc 

May I take two minutes of your time to explain what I did (very minimal)- in addition to the two highlighted bits -would 
like to send to CLOC - thanks 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Aoor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681/ Fax: (416) 325-1781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this Information by others than the intended reclplent(s) Is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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ISSUE: 

Confidential and Solicitor-Client Privileged 

Ministry of the Attorney General 
Briefing Note 

Legal Services Division 
Legal Services Branch- ENE/MOI 

• Greenfield South Gas Generating Plant in Mississauga. 

SUMMARY OF PROPOSAL: 

Ministry of Energy to work with Ontario Power Authority (OPA) to enter into discussions 
with Greenfield South Power Corporation (controlled by Eastern Power Corporation, 
referred to as "Eastern Power'') towards a satisfactory resolution of the Mississauga 
site. 

MAG POSITION: 
• There is a high risk that asking the OPA to enter into discussions with 

Eastern Power provides grounds for Eastern Power to pursue a claim in 
tort against the Government for inducing a breach of contract. 

STATUS: 

• Item to proceed to Cabinet for discussion on Thursday October 20, 2011. 

BACKGROUND 

• Greenfield South Power Corporation (controlled by Eastern Power Corporation, 
referred to as "Eastern Power'') is developing the Greenfield South Generating 
Station, a 280 MW combined cycle natural gas plant under construction in the City of 
Mississauga on a 4.5 hectare property at 2315 Loreland Avenue. 

• The project arose out of a Ministry of Energy Clean Energy Supply (CES) 
procurement process in 2004. This contract was eventually assumed by the OPA. 

• The project was undertaken to meet local reliability needs for the Southwest and 
Western GT A and has been positioned as part of the coal closure strategy. 

• The plant is 200 metres from the nearest residence, 700 metres from the nearest 
hospital and 1.1 krn from the nearest school. 

• The project is strongly opposed by local residents. On October 12, 2011, the 
Mississauga Council passed a motion requesting that the government and the 
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Premier take immediate action to cancel the contract, stop construction and return 
the site to pre-construction condition. 

• In 2007, the Ontario Municipal Board reviewed and approved of the zoning of the 
project site after a lengthy and protracted process. 

• In 2008, MOE granted all necessary environmental approvals. 

• In March 2011, OPA renegotiated the initial Commercial Operation Date (C.O.D.) 
with Eastern Power, in recognition of lengthy regulatory approvals and financing 
delays experienced by Eastern Power. The new Milestone Date for Commercial 
Operation, when the plant is required to be fully operational, is September 1, 2014. 

• In May 2011, Eastern Power finalized its financing arrangements with Credit Suisse 
and EIG. Around that time, the City of Mississauga issued building permits for the 
construction at the site. 

• In June 2011, MOE announced that it will conduct an updated review of the approval 
for the gas plant to assess recent developments. No end-date was set for this 
process. 

• In July 2011, Eastern Power reported that it had laid foundations for the steam and 
gas turbine halls and placed orders for the major equipment (generators, turbines, 
etc.). 

• Construction continues at the site. Eastern Power has informed the OPA that it will 
not "down tools" until it receives formal notification of next steps. 

• Next steps would require the OPA to be asked to approach Eastern Power to initiate 
discussions. 

o The discussion would likely include potential treatment of costs incurred to 
date (sunk costs- including equipment costs), treatment of construction and 
equipment related contracts, estimates and treatment of foregone revenue, 
and options and Eastern's interest with respect to relocating to an 
alternative site. 

FINANCIAL IMPLICATIONS: 

There are no financial implications for MAG. 

DISCUSSION: 

• Discussion with Eastern Power may not be successful and could require the 
Government to consider other options (e.g. legislation). 

• Initiating discussions to relocate or otherwise cancel the Mississauga plant may 
immediately cause Eastern Power to launch a law suit against either or both of 
the OPA and the Government. 
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• Such a discussion will signal repudiation of the contract, which gives 
Eastem Power the right to sue the OPA. 

• The Ministers request of the OPA may be found to be contractual interference 
and may attract liability to the Province. 

• Eastem Power could claim that the Crown induced the OPA's breach of 
contract where Eastem Power can show: 1 ) that the Crown knew about 
the contract; 2) the Crown's action was intended to cause the OPA to 
breach the contract; 3) the Crown's action caused the OPA to breach the 
contract; and 4) Eastem Power suffered damages as a result. 

• The OPA may ask for a "direction" from the Minister under the Electricity Act, 
1998 before undertaking any discussions with Eastem Power. The Minister's 
authority to direct the OPA in this way is unclear. 

• The Electricity Act, 1998 gives the Minister of Energy the authority to issue 
directions and directives to the OPA, which the OPA must follow. · 

• Under s.25.30(2), the Minister may issue, and the OPA shall follow 
In preparing its integrated power system plans, directives that have 
been approved by the Lieutenant Govemor in Council that set out 
the goals to be achieved during the period to be covered by an 
integrated power system plan, including goals relating to, 
(a) the production of electricity from particular combinations of 

energy sources and generation technologies; 
(b) Increases in generation capacity from altemative energy 

sources, renewable energy sources or other energy sources; 
(c) the phasing-out of coal-fired generation facilities; and 
(d) the development and implementation of conservation 

measures, programs and targets on a system-wide basis or 
In particular service areas. 

• Under s.25.32(4.1 ), the Minister may direct the OPA to undertake 
any request for proposal, any other form of procurement solicitation 
or any other initiative or activity that relates to, 
(a) the procurement of electricity supply or capacity derived from 

renewable energy sources; 
(b) reductions in electricity demand; or 
(c) measures related to conservation or the management of 

electricity dem~nd . 

• Under s.25.32(7), the OPA shall enter into any contract following a 
procurement solicitation or other initiative referred to in clause (4) 
(a) [transition provision] if directed to do so by the Minister of 
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Energy, and that contract shall be deemed to be a procurement 
contract that was entered into in accordance with any integrated 
power system plan and procurement process approved by the 
[Ontario Energy) Board. 

• The Minister could rely on certain of these authorities to direct the OPA to 
enter into negotiations with Eastern Power but if the result is termination of 
the contract then none of these authorities unambiguously allows the 
Minister to direct the OPA to terminate a contract. 

• Eastern Power's financiers may have a .trade·related (e.g. NAFT A) claim If this 
project does not proceed. 

• An investor could allege treatment less favourable than that accorded to 
investments of other investors or could allege arbitrary and unfair 
application of government (including OPA) measures. 

ALTERNATIVES CONSIDERED 

Option 1 - legislation 

• The contract could be cancelled by legislation that would include provisions such 
as: 

• A provision expressly terminating the agreement; 
• A provision immunizing the Crown and the OPA from any and all lawsuits 

arising from the cancellation of the agreement 
• If desired, a provision addressing the types of compensation that will be 

provided and a mechanism (such as arbitration) for determining 
compensation, or alternatively stipulating that no compensation at all will 
be provided. 

• As the courts Interpret these types of provisions very restrictively, the 
legislation would have to be drafted very carefully and be very clear and 
explicit. 

• Precedent: Adams Mine Lake Act, 2004 
• Pros 

- Allows Government to control level of compensation to be paid 
- Government can specify that no compensation will be paid for costs 

• Cons 

incurred past certain date (e.g. announcement of Government's 
policy or date of first reading) 

- Will be controversial and requires time to enact 
- Developer could bring law suit in the interim, though legislation 

could ultimately preclude liability and damages and address other 
issues under the contract, such as the discriminatory action clause 

- Potential impact on investment climate 
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Option 2 - Regulatory 

• Existing regulatory approvals could be revoked or other regulatory steps could be 
taken to terminate the project 

• Pros 
- Eastem Power is subject to a Certificate of Approval under the 

Environmental Protection Act. Technically, approvals can be 
amended or revoked if legally justified. 

• Cons 
- Any revocation or other regulatory actions would be subject to 

appeal or judicial review. The Ministry of Environment would be 
required to demonstrate an environmental justification for the action 
in order to successfully defend the challenge. No apparent 
environmental basis for action at this point. 

- If such a challenge was successful, Eastern Power may initiate a 
civil action in tort against the Crown. 

- Eastem Power may also seek a remedy against the OPA under the 
terms of the contract under the discriminatory action clause. 

Option 3 - Negotiation (recommended) 

• The OPA could attempt to commence negotiations with Eastern Power regarding 
stopping construction and developing a new location for a different facility. 

• Pros 
- OPA has the opportunity to assess position of Eastem Power and 

its interests in stopping construction. 
- OPA can begin discussion of a new site. 

• Cons 
- Eastem Power may refuse to commence discussions or seek to 

drag on discussions while it continues to construct the plant. 

Option 4 - Unilateral termination of contract 

• The OPA would inform Eastern Power that it will not perform its obligations under 
the contract 

• Pros 
- Eastern Power will be required to begin to mitigate its damages 

which means it should stop construction and the OPA will avoid 
damages for Eastern Power's additional costs that could have been 
avoided after the date of termination of contract 

• Cons 
- Does not provide opportunity to explore options for relocating 

project 
- $ends negative message to other CPA counterparties 
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Option 5 - Pay the plant not to run 

• Allow plant to be constructed but ensure that it does not operate using 
contractual provisions related to directed dispatch. 

• Pros 
- OPA obligations to make monthly payments are low based on 

outcome of 2005 RFP process and paying plant not to operate over 
20 years may be cheaper than paying for sunk costs, remediation 
of the site and potentially some lost profits 

• Cons 
- Will be difficult to convince community that plant will not operate 

Date: 

Prepared by: 

In consultation with: 

Approved by: 

October 19, 2011 

Carolyn Carwell Deputy Director 
legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
(416) 212-5409 

Halyna Perun, A/Director 
legal Service Branch 
Ministry of Energy/Ministry of Infrastructure 
( 416) 325-6681 
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