
surrendered the l-laldimand Tract to the Crown for transfer to the Six Nations. 
Accordingl y,  there is only a small potential for disturbance of hitherto undiscovered 
Ojibway burial and archaeological sites. 

Given the possibi l ity that burial sites or culturally significant archaeological sites might 
be uncovered during construction the KWCG Project, i t  might become necessary to 
consu l t  the Six Nations/!-!audenosaunee, the Huron Wenda! or the M i ssissaugas of the 
New Credit on such discoveries. 

C lOC has suggested that it is impossible to say whether a duty lo consult in relation lo 
burial or archaeological sites has been triggered until a specific Project site is identified 
and an in itial archaeological assessment done on the site - ·  or until human or 
archaeological remains arc actually discovered. Accordingly there is no need to make 
contact with any Aboriginal community on the at the present time. 

Unless i t  i s  known that a particular proposed site is very l ikely to have aboriginal 
remains, advises that giving notice would be premature and it is preferable to wait 
unti l  information emerges through the processes that presently exist, for example under 
the Cemeteries Act. !f new information does arise as the required archaeological work is 
undertaken, then the need for notice will have to be re-assessed, and existing processes 
(which require consultation with culturally affi l iated communities, and m itigation) 
allowed to run their course. 

Apart from the Six Nations, the M ississaugas and the Huron Wendat, there appear to be 
no other Aboriginal communities potential l y  having a right to be not i fied of the KWCG 
Project. I n  particular, the possibi l i ty  o f  M etis s. 35 rights has been considered and, in the 
undersigned's opinion, no such claims can credibly be made in the vicinity of the 
proposed Project, and therefore there i s  no requirement lo notify or consult Metis 
representatives. 

T'hc second step of the analysis is lo assess the legal strength of the assertions made 
Aboriginal communities. This is necessary except where the rights in question have 
already been a ffirmed by a court or are clearly included in a Treaty, which case they 
shou l d  be treated as established rather than asserted. 

With respect to the Haudenosaunee claims in relation to the Haldimand Tract, the 
established by the Supreme Court in Delgwnuukw1 6  and Bernard and Marslwl/1 7  

requ that, to establish Aboriginal title, an Aboriginal community must show that i l  
occupied the land exclusively at the t ime that the Crown asserted sovereignly. Given the 

i S  Once again the undersigned acknowledges the assislance of counsel for MAA, MNR and CLOC in the 
preparation of this analysis. The legal positions referred to arc not fmmal MAA, MNr or CLOC positions 
or Ontario corporate legal posilions but rather those of the Ministry of Energy Services Branch. 
l h  Dc/gamuukw v. British Cufumhia, [ l997J 3 S.C.R. J O IO. 
I ) !/. v. Marshall; R. v. Bernard, [ 20115 ] 2 S.C.R. 20115 sec 43. 
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history o f  the Haldimand Tract and the surrounding area, i t  i s  highly unlikely that Six 
Nations will be able to establish a claim to Aboriginal title. 

The 1797 surrender and sale of the Cambridge area lands that had been granted to the Six 
Nations under the Simcoe Deed appears to be valid.  The historical record is clear that 
Joseph Brant and the other S ix Nations Chiefs at the time wanted to sell their land to 
whomever they chose. Indeed, the Chiefs insisted on selling and the Crown reluctantly 
agreed to confirm such sales. It appears that since the 1 797 surrender in question, the 
elected Six Nations Band Council has never formally objected to the validity of the 
surrender. 

Even if the surrender were invalid, Chippewas of Samia 1 8  may apply to this situation. In 
this case, the Chippewas of  Sarnia brought an application for a declaration that they 
retained their Aboriginal title because the lands i n  question were not properly surrendered 
in the 1 800s. The Ontario Court of Appeal agreed that the surrender was defective but 
declined to grant Aboriginal title to the Chippewas because the lands were now owned by 
innocent third party purchasers !elf value without notice. The Chippewas' proper remedy 
was damages against the Crown. 

As in the Samia case, the Six Nations o f  the Grand River acquiesced in (indeed, insisted 
upon) the 1 797 surrender, conducted themselves as if  the surrender was valid, and did not 
complain or assert that there was anything wrong with this surrender for over 200 years. 
Samia is not a duty to consult case, but when it applies, it weakens the strength of the 
Aboriginal title or invalid surrender assertion, thus pushing any duty to consult closer to 
the shallow end o f  the spectrum. 

With regard to the 1 70 1  Nanfan Treaty, the courts have recognized the validity of this 
Treaty, so the hunting right guaranteed under this Treaty must be treated as established. 
Furthermore, although the express right in the 1 70 1  Treaty is to hunt, i t  is likely that 
fishing, trapping and the gathering of edible plants are incidental to and included i n  the s. 
35-protectcd right. As for the argument that the Six Nations surrendered its 1701 Nanfan 
Treaty rights to hunt and fish in the .1797 surrender, as indicated above we defer to the 
consensus legal position that Nanfan Treaty hunting rights continue to apply in the 
portions of the Haldimand Tract in issue pending additional research. 

In light of the decision in R. v. Williams and Taylor, the Mississauga's o f  the New Credit 
should l ikewise be treated as having a harvesting right or a strong claim to such a right 
under Treaty No. 3. Such a right would apply to the lands on either side of the 
l-laldimand tract including the lands east (downwind) of Cambridge. 

Of course, given that most of the land in the areas under consideration is patented, 
privately held, and employed fl1r "visibly incompatible" purposes 19  (e.g. industrial, 
residential, commercial, agricultural), the ability of the Six Nations and the Mississaugas 
to exercise hunting or other harvesting rights in these areas is substantially curtailed. 

1''1 Chippnvas of,_)�arnia Band v. Canada (Attorney General), 2000 CanLI! 5620 (ON C. A.). 
1 1;  Sec: R. v. Badger fl996J l S.C.R. 299. 
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Finally ,  as indicated above, the Six Nations and the Huron Wenclat, and possibly the 
M ississaugas have interests in respect of any burial sites - and l i kely also in relation to 
any culturally significant non-human archaeological remains - that may be discoverecl in 
I he course of archaeological studies or construction, Such legal rights should be taken as 
established. However notice is not necessary until there is an actual discovery or the 
strong l ikelihood thereof. 

next step in the analysis is to consider the potential adverse impact of the project on 
the established and asserted s. rights discussed above. 

Environmental impact generally 

In response to our request for information on the potential environmental impact o f  the 
proposed KWCG Project, your staff has provided us  the fol l owing set of questions and 
answers: 

Q. Simple-cycle gas turbines are not the most efficient gas technology for 
electricity generation. Why is this heing chosen over the combined-cycle 
option? 

A Specific  circumstances always determine the best technical solution for each 
situation. Due to the specific needs of KWCG and Ontario's system 
requirements in general, this generator wil l  run only for short periods during 
limes of  peak demand. Simple-cycle generation is the most efficient and cost
effective technology for this need. Simple-cycle provides a high degree of  
operating !lcxibility to  keep total system generat ion and demand baLmce in  
real time. Other gas-fired configurations - combined-cycle and co-generation 
�-- have different operational characteristics which them more suitable in 
locations with eli fferent demand situations. 

Q. What is the environmental impact of  what you are proposing? 

A. Specific land-use and other environmental impacts will be determined and 
addressed during the environmental assessment process, once the preferred site 
is selected. Regulations are dictated and enforced by the Ontario M inistry of the 
Environrncnt. 

However, it should  be noted that natural-gas fired generation is one of the 
cleanest fossil fuel power generat ing technologies. Compared with other fossil 
fuels, natural gas emits lower quantities of carbon clioxidc and sulphur oxides. 
M odern gas turbine combustion systems are designed lo  minimize pollutants. 

Q. What about noise? 
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A Like other industrial facilities, natural gas-fired facilities wi l l  emit low levels 
of noise to some degree. For comparative purposes, the noise levels might be 
described as the equivalent of a gentle rainfall or a quiet residential area. 

In addition, in response to our question regarding the possible use of river water to cool 
the proposed plant, your staff advised us that because of the location and single cycle 
technology the plant would be primarily air-cooled and any use of water would be very 
limited. Furthermore, any heated water would be vented as steam and not d ischarged into 
local streams or rivers such as the Speed or  the Grand. 

The above i nformation does not provide a complete basis for determining the 
environmental effect of the proposed KWCG Project including any adverse impact on 
hunting, fishing, trapping or the gathering of edible plants. We note, however, that the 
proposed KWCG Project is intended to operate for a few days a year to generate power at 
periods of peak consumption. It is also noted that the likely site for the plant is a built-up 
industrial area beside Highway 401 . This is an area that is  assumed to have significant 
air pollution from existing industrial, commercial, residential and transportation 
activities. Given economic growth, such emissions arc also assumed to be growing. 

We have no information that the additional emissions caused by the KWCG Project 
would be significant in this context. Certainly the amount o f  new emissions from the 
Project would be Jess than what would result from any major new industrial development, 
given that gas will only be burned during periods of peak electricity demand. While air  
emissions and toxicity is a cumulative phenomenon, and not one within the expertise of  
the undersigned, common sense suggests that i t  is  unlikely any harm to  hunting and 
fishing success in the area would be detectable or traceable to the KWCG Project. 

In the result, we rank the impact on any hunting, fishing, trapping and gathering o f  plants 
that occurs in the area surrounding the proposed Project as minimal. This is subject to 
additional environmental information that may be acquired as project planning and 
approvals proceed. 

Traditional harvesting activity 

The government of  Ontario has no reliable information regarding actual traditional use of  
lands near Cambridge by either the Six  Nations of  the Grand or the M ississaugas of  the 
New Credit. Such information would be relevant and, if it were available, helpful in  
making the present preliminary assessment. 

In response to our request, the MNR provided a general sense, based on anecdotal 
information, that the scale of any Aboriginal fishing or harvest of deer and turkey would 
be small. MNR cautions that this information is speculative and not reliable. M N R  has 
no information at all on trapping or plant harvesting in the area. As the area in question 
is largely in private hands, it may be that more significant Aboriginal harvesting takes 
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place with permission on such lands, but enforcement officers do not typically patrol 
private lands so the M N R  is not aware of such activity if it occurs. 

First Nations that arc notified of the KWCG Project wil l  have the opportunity to provide 
better information on any hunting, fishing, trapping or gathering of plants that they may 
carry on in the surrounding areas. 

While acknowledging that there is extremely l imited information on this matter, in light 
of the current intensive industrial, residential, commercial and agricultural land use in the 
area, and the extent of the patented, privately held lands and visibly incompatible uses, 
the view of the undersigned is  that it would be  surprising if  significant traditional First 
Nation harvesting occurs. 

According to the Supreme Court, s .  35 consultation takes place on a spectrum from deep 
consultation (entailing full engagement and negotiation with the Aboriginal community, 
and possibly even a requirement of Aboriginal consent where there is  a title interest 
affected), through medium to shallow consultation (which could entail mere notice and 
I 

' ' j" j' ' ) 7[) t K  provrsmn o · m ormatron ,-

As slated at the outset, the determination of the depth of consultation o f  an Aboriginal 
cmnmunity is based on the strength of claims assessment and the impact assessment lf 
the legal rights and claims of an Aboriginal community are strong, and the potential 
impacts of the project on these rights and claims are significant, then deep consultation is 
required. l f the claims are weak and the impacts mild, then a lower level of consultation 
is sufficient to meet the constitutional requirements. 

We conclude, with respect to the S i x  Nations of the Grand that, in light of: 

• the location o f  the KWCG project in the Halclimand Tract, but the 
low legal strength of any Iit le or other relevant claims based on the 
'fract and Lord Simcoe's 

211 1-Iaida, supra. 

the 1701 Albany (Nanfan Treaty), establishes an 
express hunting right which applies outside the 1-laldimand Tract 
south of a line that proceeds due west from Toronto, and may also 
apply in the Haldimand Tract i f  the right was not surrendered in 
1 797, and 

the Grand River Notification Agreement and proposed Interim 
Notification and Engagement Protocol Agreement, the spirit of 
which suggests providing notice, 
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• the possibility of discovery o f  burial or archaeological sites, o f  
Neutral origin particularly, a t  the Project site, 

• the minimal predicted impact of the KWCG Project on the Six 
Nations' established and asserted harvesting rights, 

a depth of consultation of the Six Nations o f  the Grand River at the low end of the scale 
is sufficient to satisfy the requirements of s. 35. 

With respect to the Mississaugas of the New Credit, in  light of: 

• the likely right, i f  claimed, to a Treaty right to harvest applying to 
areas a few kilometers distant from the likely site of the KWCG 
Project, 

• the Grand River Notification Agreement, the spirit of which would 
appear to suggest providing notice, but which docs not on its face 
apply to the Project area, 

• the small possibility o f  discovery of Ojibway burial or 
archaeological sites, 

• the minimal predicted impact of the KWCG Project on the 
Mississauga' s  established/asserted harvesting rights, 

a depth of consultation of the Mississaugas at the very low end of the scale is sufficient to 
satisfy the requirements of s. 35. 

Finally, with respect to the Huron Wendat, in light of: 

• the established entitlement of the Huron Wendat to be consulted in 
respect of archaeological and burial sites in areas formerly 
occupied by the Huron (Wcndat) Confederacy and related nations, 

the possibility of discovering burial sites and archaeological si tes 
o f  the Neutrals, some of whom joined the Huron Wendat, and 

• the absence of any other rights or alleged rights or potential 
impacts on the Huron Wendat, 

i t  would be premature to provide notice to the Huron Wendat before site selection and 
arclweological studies or an actual discoverv. but should there be a discovery relevant to 
the l-Imon Wenc!at the existing procedures for such finds which entail notice and 
consultation should be followed. 
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The duty to consult i s  triggered when the Crown contemplates proceeding with a project 
that may have an adverse effect on established or credibly asserted s. 35 rights. The 
decision need not be the final decision or the last opportunity for the Crown to approve a 
project or deny approval. Decisions that are merely steps i n  the strategic planning for the 
KWCG Project may also trigger the duty to consult 21 

-r·here seems to be little doubt that a decision b y  the M inister to issue a direction to the 
Ontario Power Authority to begin the procurement process for the KWCG Project 
constitutes such a step or decision. 

This does not mean that all consul!ations must of necessity complete prior to any 
direction being issued. However, it is recommended that notice to the Nations and 
the M ississaugas early, and to issuance o f  the direction. Also, language 
should be included in the direction that. requires the Crown's s. 35 consultation duty to be 
fulfilled prior to any decision to proceed with the project. 

l am available to discuss any questions that you might have about this preliminary 
assessment and the Crown ·s compliance with the s. duty in relation to KWCG 
Project. 

Peter Landmann 
Counsel 

n !-!aida, supra at �11175, 76: 

The Province argues that, al t hough it  did not consult the Haida prior to replacing the 
'T' .F.L. [Tree Farm Liccncej, l1 · 'has consulted, and continues to consult \Vith the Hajda 
prior to authorizing any cutting permits or other operational plans" (Crown's factum, at 
para. 64). 

I conclude that the Province has a duty to consult and perhaps accommoUatc on T.F.L. 
dn:isions. The 'LF.L. dct.:ision rr:ll�ct:;_Jh.� .. stratcg�_rlannimLLill __ m.ili!.JJ.lion of .lbg 
.ccsD u L�!;_, _ _L2 c c i .. �iun.t> mad c d ufin.u s t mL�gj,i;_nJ a DJlii!RJDilY.Jurv e JlO tc n J.i.ill.Jy:_..i_c ri ( ) !l;:>_i.m.P acJ.s 
mL6.!llii.i.e.inalr.ighL'i anQ title,. 

[emphasis added] 





From: 
Sen!: 
To: 
Cc: 

Calwell, Carolyn (ME l )  
January 26, 201 i i 1 :21 I'.M 
Land mann , Peter (ME l ) 
Perun, Halyna N. (ME l) 
Re: 6!' related 0 and A 

Tllanks, Peter - yes, this relates to a direction. Wi i l  forvvarcl fyi when back i n  office. I have no  information about the current 
thinking about the site or whether any consultation has occurred. 

Carolyn 

From: Landmann, Peter ( t"1Ei) 
To: Calwell, Carolyn (MEl) 
Cc Perun, Halyna N.  (f"lEI) 
Sent: Wed Jan 26 1 1 : 12 :25 2011 
sut>]ect:: RE: 6 N  related Q and A 

I ass u m e  th is  a n d  A i s  t r igge red by the issuance of a d i rectio n  to the O PA? I d i d  a 
pre l i m in ary assessm e nt on th is proposa l .  I t  is  attached a n d  I h ave reproduced the 
exe c utive s u m mary b el ow. You wi l l  see that I rec o m m e n d ed that the d i rect ion req u i r e  
the d uty t o  c o n s u lt be fu lfi l l e d .  At t h e  t i m e  the site was a n  i n d u str ia l  park bes ide t h e  
401 . A s  w e  k n ew t h e  s ite,  I a lso rec o m m e nd e d  c o n s u ltat ion pr ior  t o  i ss u i n g  the 
d irect i o n .  Ass u m i n g  the c l ient c o m p l i ed with that advice ( I  do n ot h ave the d irect i o n) 
then the answer to the 0 is  straig htforward: 

be If so 

A. As with a l l  s i g n if icant energy p rojects a n y  potent ia l ly  affected rst N at ions are 
not ified and Ontario ensu r es that any d u ty to c o n s u lt and accom m o d ate is 
fu lf i l l e d .  [ i f  there h as already been c o n s u ltatio n ,  one c o u l d  go on to add m o re 
i nf o  s u c h  as:] C o n s u ltat ion has a l ready b e g u n  and is o n g oi n g .  [ancl/or] T h e  

__ have i n d icated that they s u pport the p roject. 

I woulcl a l s o  b r i n g  to y o u r  attent ion that the 1 70 1  o p i n i o n  of CLOC, if not rejected by 
c l ients, wou l d  requ ire  us to consu lt  Be l l ev i l l e ,  Cornwal l  and M uskoka I ro q uo i s  as w e l l  
a s  t h e  S ix N at io n s .  I a rn  g o i n g  t o  send you another e m a i l  on  that tyi as t h at issue i s  
c o m i n g  to a h e a d  th week.  

The present assessme nt cone I udes a s  fol l ows: 

• the S i x  Nations o f  the  Grand R i ver ( Elected Band Council  and tra d i t i onal Hauclcnnsauncc: Chids )  hrwe 
s. 35 rights and asserted rights i n  the  Cam bridge area {JJHl n right to be not ifi e d  of the K\VCG Project :  



• a depth of consultation of the Six Nations o f  the G rand River at the low e nd o f  the scale is suffi�rcnt "\-'J 
satisfy the requirements of s. 35; ;"' 

• the M ississaugas o f  the New Credit also have potential s. 35 rights near the Cambridge area and a right 
to be notified of the KWCG Project; 

• a depth of consultation of the M ississaugas at the very low end o f  the scale is sufficient to satisfy the 
requirements of s. 35;  

• the Six Nations o f  the Grand River, the Huron Wendat (based near Quebec City), and the Mississaugas 
of the New Credit may have a right to be consulted i f  any ancestral burial sites or culturally affiliated 
archaeological remains are discovered - or are very l ikely to be discovered - at the Project site; 

• notice to and consultation o f  Aboriginal communities i n  relation to burial sites and archaeological 
remains should await Project site selection and any i n formation that emerges u nder existing 
mechanisms; 

• a decision by the M i n ister of  Energy to issue a direction to the Ontario Power Authority ('"OPA"') to 
begin the procurement process for the KWCG Project triggers the s. 35 duty to consul t; 

• this docs not mean that al l  consultations must be complete prior to a direction being issued, but it is 
rccommemlccl that notice to the Six Nations of the Grand River and the Mississaugas of the New Credit 
be given early, and prior to issuance of the direction;  and fina l ly  

• language should be included i n  the d i rection that requires the Crown·s s. 35 consultation duty to be 
fu l fi l led as a condition for proceeding with the Project. 

M inistry of the Attorney General 
Le9al Services Branch 
Ministry of Energy and Infrastructure 
777 Bay Street, 4th Fioor 

Toronto ON rv15G 2E5 

retephone: 
Ellackberry: 
Cell 
Facsimile: 
E-mail: 

4 1 6  2 1 2·24 1 8  
4 1 6  705-7327 
5 1 4  5 1 2 -9492 
4 1 6  325-1781 
peter.landrnann@ontario. ca 

This e-mail message and any files transmitted with i t  arc solicitm-clicnt pr iv i leged, confidential and/or exempt 
from disclnsme under applicable law. They arc intended only for the named recipicnt(s) above. I f  you arc not 
the intended rccipicnt(s), any dissemination. distribution or copying o l· this e-mai l  message or anv files 
t ransmi t ted with it is strictly prohibited. I f  you have received this message in error. nr arc not the named 
rcc ip ient(s). please not i fy the sender immediately and delete this e-mai l  message. 

2 



Czlwell,  Carolyn (HEI) 
ser<-: Jan7lary 26, 2011 10:46 Ar� 

To: !andmanr., Peter (MEl) 
Cc: Perun, Halyna N. (ivJEI) 
Sut!Ject: 6N related Q and A 

These are Qs and As related tc the K..VVC plant that TransCanada anJ the OPA are VVould you ;Jiease iook at 
#5 re : Haldimand and give me yo:_H thoughts? I am concerned policy won't address and we'l l  be jammed to respond. !"'Jeed 
asap please. Thanks very much. 

(' 

From: Kovesfalv!, Sylvia (IVJEl) 
To: King, Ryan (MEI); Ca!wen, Carolyn (!ViEl) 
Cc: Kulendran, Jesse ( H EI) 
Sent: Wed Jan 26 1 0 :06:56 2011 

latest 

date revised to spring 20 1 5  
yellow high! igl1ts additions from opa mats 
Vlki's team reviewing relevant sections nov; 
We have until noon to 'finalize 





Sen!: 
To: 
Cc: 
Attachments: 

Calwell, Carolyn (MEl) 
January 26, 201 1  1 1  :37 AM 
Landmann, Peter (MEl) 
Perun, Halyna N. (MEl )  
RE: 6 N  related Q and A 
KWC TransCanada Direction.20 1 2  201 0.clruJocx 

This is the latest direction - it wi l l  be revised following a noon meeting '<;vith the MO. Again, thank you for your help with 
the 0 and As. 

from: Landmann ,  Peter ( MEl) 
Sent: January 26, 2011 1 1 :12 AM 
To: Calwell, Carolyn (�1El) 
Cc: Perun, Halyna N .  (r�El) 
""""cr.,., R.E: S N  related Q and A 

I assu m e  t h i s  0 a n d  A i s  t r iggered by the issuance of a d irection to the OPA? I d i d  a 
p re l i m i na ry assessm e nt o n  th is  proposal .  It i s  attached and I have reprod u ced the 
executive s u m m ary b e l ow .  You wi l l  see that I recommended that the d i rect ion req u i re 
the d u ty to c o n s u lt be fu lf i l l e d .  At the t ime t h e  s ite was a n  i nd u str ia l  park beside the 
40 1 .  As we k n ew the s ite,  I a lso reco m m e n d ed consultatio n  pr ior to iss u i n g  the 
d i re ct i o n .  Ass u m i n g  the c l ient c o m p l ied with that advice ( I  d o  n ot have the d i rectio n )  
t h e n  the answer  to t h e  0 i s  strai g htforward : 

If so they 

P. • .  As w ith a l l  s i g n if icant energy p roj ects a n y  potentia l l y  affected Fi rst N at ions are 
n otifi e d  and O ntar io  ensures that any d uty to consult  and accom m odate is 
fu l fi l l ecl .  [ i f  t h e re has al !'eacly been c o n s u ltat ion ,  one could go on to acid m o re 
i nfo s u c h  a s : ]  C o n s u ltat ion has a l ready b e g u n  and is o n g o i n g .  [and/or] T h e  

-�-- --- h ave i n d i cated that t h e y  s u p p o rt t h e  p roject. 

I w o u l d  a l s o  b r i n g  to y o u r  attent ion that the 1 70 1  o p i n i o n  of C LOC,  if n ot rejected by 
c l i e nts,  wou l d  req u 1 us to consult  Be i l evi l l e ,  Cornwal l  and M u skoka i roquo is  as wel l  
as the Six Natio n s .  I a m  g o i n g  to send you another e m a i l  o n  that fyi as that issue is 
c o m i n g  to a h ead t h i s  w e e k .  

The present asscr...,�ment  concludes as foi l o\v s :  

4 lht N a t i o n s  \ )f  the G r:n1d R i v e r  (Elected Band Counci l  and tra d i l i o n �l l  J--!audcnosauncc CJ1 i c fs )  kl\·c· 
Pruj e e l :  



• a depth of consultation of the Six Nations of  the Grand River at the low end of the scale is sufficient .to 
satisfy the requirements of s. 35; 

' 

• the Mississaugas o f  the New Credit also have potential s. 35 rights near the Cambridge area and a right 
to be not ified of the KWCG Project; 

• a depth of consultation of  the Mississaugas at the very low end of  the scale is sufficient to satisfy the 
requirements of s. 35;  

• the Six Nations of  the Grand River, the Huron Wendat (based ncar Quebec City), and the M i ssissaugas 
of the New Credit  may have a right to be consulted i f  any ancestral burial sites or culturall y  affiliated 
archaeological remains are discovered - or are very l ikely to be discovered - at the Project site; 

• notice to and consultation of Aboriginal communities in relation to burial sites and archaeological 
remains should await Project site selection and any information that emerges under existing 
mechanisms; 

• a ckcision by the M inister of  Energy to issue a direction to the Ontario Power Authority (""OPA") to 
begin the procurement process for the KWCG Project triggers the s. 35 duty to consult; 

• t h i s  does not mean that all consultations must be complete prior to a direction being issued, but it is 
rccomrncnded that notice to the Six Nations of  the Grand River and the M i ssissaugas of the New Credit 
be giv e n  early, and prior to issuance of the direction ;  and finally 

• language should be included i n  the direction that requi res the Crown's s. 35 consultation duty to be 
fu lfi l led as a condition for proceeding with the  Project. 

Ministry of the Attorney General 
LegJI Services Branch 
Mtn1s!ry of Energy oncJ Infrastructure 
777 8Jy Stret:!. ·lth Floor 

Toronto ON iv15G 2E5 

Telephone: 4 1 6  2 1 2 ·24 1 8  

Blackberry· 4 1 6  70�J-/327 

Cell: 5 1 4  5 1 2 -9492 

FaCSirWie: 4 1 6  325-1781 

E·ma.ii· peter.landmanm{ilontario.ca 

This t > m ; t i l  message a n d  any ri les trans m i t t ed with it arc sol ic i tor-cl ien t  pr iv i leged, confide n t i a l  and/nr exempt 

fmm disclosure unckr app l icab le law. They arc i n tended only for the  named rcc i p i e n t ( s )  above. If  you are not 
t he in tended rcci p icnt{ s). ;my d i ssem i na t i o n ,  d i st r ibu t io n  or copyi ng of this e-m�t i l  rncssagt or any files 
tr< I I1 Smi t teu  w i t h  it is s t r ict l y  pro hib i ted . If you have rece ived t h i s  mes"1gc i n  error. or arc not the named 
recipicnt (s) .  p le ase not i l"v the sender immcd i ;, tc l y and de lete t h is e - m a i l  message. 
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,From: Calweli, Carolyn (f�EI) 
Sent: January 25, 2011 10 :46 Af'<l 
To: Landmann, Peter (1'1E!) 
Cc: Perun, Halyna N. (ME!) 
Sulbie:ct: 6N related Q and A 

These are Os and /\s related to the KVVC plant that TransCanada and the OF' A are negotiating, Would you plt::ase look at 
#5 re: Hc.l !dirnancJ and Qive me your thoughts? i am concerned policy �;von't address and we'll be jarnmr:;d to respond. Need 
asap plea se.  T h a nks very much. 

c 

From: Kovesfalvi, Sylvia (f�E!) 
To: King, Ryan (MEl);  Calwell, Carolyn ( i"1El)  
Cc: Kulendran, Jesse (MEl) 
Sent: Wed Jan 26 10 :06 :56 2011 
Su'bje:ct: latest 

date revised to spring 201 5 
yelio\v highl ights addit ions from opa mats 
Viki's team reviewing relevant sections now 
VVe have untfl noon to finalize 



I 
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LEGAL ADVICE � PRIVILEGED AND CON FI D E NT IAL - NOT FOR C IRCULATION 

December r•L l 0 

M r. Col i n  Anderson 

Chief Excculivc Officer 

Ontario Power A u t hority 

S u i tc 1 600 

l 20 Adelaide Street West 

Toronto, O N  M 5 H  lTI 

Dear Mr. Anderson, 

Re: .r\rea New 

l wri te lll connection wi th  nry authority as the M i n i ster of thee 

statutory power o f  m i n i sterial  direction that l have i n  respect of the Ontario Power Au thority (the 

·'OPA") under section 25.32 o f  the Electricity A ct. 1 998 (the ·'Act'} 

The 2007 proposed J n tcgratcd Power System Plan forecast need for an addit ional  gas plant  i n  

Kirchcncr- Waterloo-Cambridge ( the  "K WC Area"). our Long Term E nergy Plan.  the 

Governme nl iden t i fied the cont i nued need for a peaking natural 

where demand is growing at rnore than tv;ice the provi ncial ralt:. 

fired p l ant i n  the KWC ;\rea 

T'hc M i n istry has detcrn1incd that it is prudenl and necessary to b u i l d  c.t s i n1ple cycle natural gas

fired power plant  that has a nameplate capacity approx imate l y  ·+5U M W  for depl oym e nt i n  the 

K\VC Arerr by of (the ·"KWC Project"'). 

Pursuan t 10 a d i rect ion dated August ] g_ 2008 ( t he ""200X Direction··). the OPi\ procured fr01n 
TransCanada Energy Ltd. c·TransCanada"') the dc.sign. constructi()n a n d  o perat io n o f  a 9UOMW 

natural gas generat ing station i n  Oakv i l l e  (the" ··oak\· i l l c  Ccncrat i n g, Stat i o n " ) .  On October 7. 

20 1 0, l annou nccJ thal the Oakv i l le Generati ng S t<:i t ion \VOuld not procee d as chan ges I n  demand 

and suppJ_y have made the Oakvi l l e  Generat ing s1.a 1 ion no Iongvr necessary-'. 

ThcrcfGrc. pursuant to m y  authority under  subsection 25.J2(4) of the Flccrricity A u, I 
d i rect t he OPA to proc:cc d \Vi t h  negot i at i ons w i t h  TransCan�tda rclcncd to the K\VC Prujccl with  

a VIC\\/ ln :  

a )  nc g(J! i a l i ng :.md c:xc-cu t i ng an in1p!cn;c ntat ion agreement  w h id1 \VOtl l d .  among other  

l h i ngs. pnn· idc that the OPA indemni  Tran�C;m:H.Li pcnd l ng. the U)mplct ion u f  a ri na i 

conl rctct \V i l h  rcspc�cl to ccnain costs th< l i  T"ransCanada must i ncur i f  a n  i n  St rv ice: dak o r  
the !spring o f  l 4 j  i s  to be met:  



LEGAL ADVICE - PRIVILEGED AND CON FIDENTIAL - NOT FOR CIRCULATION 

b) concluding and executing a definitive contract with TransCanada by [June 30, 2 0 l l ] ,  
which w i l l  address the reliabi l i ty needs described above. 

In negotiating this contract, i t  is anticipated that the OPA wi l l  have regard to (i) a reasonable 
balance of risk and reward for TransCanada, and ( i i )  the costs reasonably incurred by 
TransCanada with respect to the Oakville Generating Station. It is further expected that the 
contract provide for an in service date of no later than [spring of 2014].  

As with al l  electricity generation projects procured by the OPA. the KWC Project shal l  be 
requ ired to undergo all local, municipal and environmental approvals to e nsure it meets or 
exceeds regulated standards, including those for a i r  qual ity. noise, odour and vibration.  

For greater clarity. the OPA is not required by this d irection to enter into a contract with 
TransCanada if  it is unable to reach agreement  with TransCanada on tcnns that  satisfy the 
requirements of this direction. 

l further direct that the 2008 Direction is  hereby revoked. 

This direction shall be effective and binding as o f  the date hereof. 

J 
Brad Duguid 

Minister of Energy 



From: 
Sen!: 

To: 
Cc: 

Landmann, Peter (MEl )  
January 2 6 .  20 1 1  1 2:30 PM 
Calwell , Carolyn (MEl )  
Perun, Halyna N .  (ME l )  
RE:  6N related 0 and A 

T h e  d raft d i re ct ive d oes not c o m p l y  with my lega l  advice to i n c l u d e  a reference to the 
d uty to c o n s u lt .  

* language should be included in the direction that requires the Crown's s. 3 5  consultation duty to be 
fu l fi l led as a condition for proceeding with the Project 

Th i s  has b e e n  stan d a rd i n  prev ious s i m i l a r  d i rectives and its absence here i s  n ota b l e .  
To h e l p  p rotect th is  p roject from l e g a l  c h a l  I recommend a d d i n g  the h i g h l i g hted 
l a n g u a g e :  

A s  w i t h  a l l  e lectricity generat ion rrojects procured by t he OPA, the KWC Project sha l l  be  required t o  undergo 
a l l  local, municipal and environmental approvals to ensure i t  meets or cxccccls regulated standards, i nc luding 
t hose for air qua l i ty,  noise, odour ami vibration, and any duty to consult and accommodate Aboriginal 
communities on the KWC Project must be fulfilled. 

Ministry of the- Attorney General 
Services E-:lranch 

2nd lnirasiructLWO 
Floor 

f depf'lcnc· ,; , C 2 1 2-;2.:;. 1 fJ 
biad; uer f'/ ·1 1 C:i ?Y:1� 7327 
l:e!t �) 1 ,\ S l ;? . fW�J;� 
;: acsrrTl:ic 4 1 6  32-':'J - 1  /1'\ 1 
l� -rra:! De!t:r . idr:r�rnau;r_·:, or1;:;:r:� c:1 

This e--m a i l  mcss::�c <tlHJ �J fi l e' s  t r; insm i o c d  \\: i l h  i t  arc sol ic i tnr-cl i c n l  pr i �.· i l cgnJ, co n ri d c n l i :d illH_L'nr c x L· m p l  
rrom d i sclc!SLlfl: u n der appl icd; J c  l a w .  arL' i n t e nded o n l y  Cnr t h e  n�ullcd rc·c� i p iL' 1 l l ( s )  ;_d!O\:z: . l f  y o u  :lrL' ll ( ) [  
I h e  i n k n lkd nt (s) ,  a n y  d i ssc m i n a l in n  d i s t r i h u l i o n  o r  cnp y i ng t h is t>mai l  rnL'SSagc n r  a n y  f i les  
t ra n s m i tted \V i t h  i t  i s  �; t r ! c l l �  prn h i b i luJ 1 1' you h:vv'L� rc.cc ivcd th is  mcss<tgc in  cnnr.  u r  arc nol lhc n;_mh_:d 
i\: c i p i e n t ( s ), pkasc.: not i fy t hL' sender  i m mc d i a t d y  a n d  cL�ktc t h i s  c - rn a i l mv"sagc. 

from: Caivvei l ,  Carolyn (f'IJEI) 
Sent: January 26, 2 0 1 1  1 1: 37 Ai� 
To: Landmann, Peter ( I� El )  
Cc: Perun, Haiyna N .  ( M El )  

RE:  6N re!ated Q and  A 



Tl1is is the latest direction - it will be revised following a noon meeting with the MO. Again, thank you tor your help with > 
the 0 and As. 

From: Landmann, Peter (MEl) 
Sent: January 26, 201 1  1 1 : 12  AM 
To: Calwell, Carolyn (1'1El) 
Cc: Perun, Halyna N. (MEl) 
Subject: RE:  6N related Q and A 

I assume this Q and A is  tr iggered by the issuance of a d i rection to the OPA? I d id  a 
pre l im inary assessment on this proposal.  It is  attached and I have reproduced the 
executive summa ry below .  You wil l  see that I recommended that the d irect ion req u i re 
the duty to consu lt be fulfi l led.  At the tim e  the site was a n  industr ial  park beside the 
401 . As we knew the site, I a lso rec o m m e nd ed consu ltation prior to iss u i n g  the 
d i rection. Assu m i n g  the c l ient c o m p l ied with that advice ( I  do n ot have the d irectio n )  
then the answer to t h e  Q is straightforward : 

5 .  This area is in  the Haldimand Tract. Wil l  the First Nations be impacted? If so have they 

been consulted and provided agreement? 

A. As with a l l  s i g n ificant energy p r oj e cts any p otential ly affected Fi rst N ations are 
notified and O ntario ensu res that any duty to consult and accom m odate is 
fulfi l led.  [ if there has al ready been consu ltatio n ,  one could g o  on to add more 
i nfo such as:] Co nsu ltation has a l ready b e g u n  and is  ongoi n g .  [and/or] The 
___ have ind icated that they su pport the p roject. 

1 would also br ing to you r attention that the 1 70 1  op in ion  of CLOC, if not rejected by 
c l ients, would req u i re us to consult Bel lev i l le ,  Cornwal l  and Muskoka I roquois as wel l  
as the Six Nations .  I am go ing to send you a nother emai l  on that fyi  as that issue is 
coming to a head this week. 

EXECUTIVE SlJMMARY 

The present assessment  concludes as fol lows: 

• the Six Nations o f  the Grand River (Elected Band Council  and tradi t ional Haudenosaunee Chiefs) have 
s. 35 rights and asserted rights in the Cambridge area and a right to be notified of the KWCG Project; 

• a depth of consu l tation of the Six  Nations o f  the Grand River at the low end o f  the scale is sufficient  to 
satisfy the requirements of s. 35; 

• the M i ssissaugas o f  the New Credit also have potential s. 35 rights ncar the Cambridge area and a right 
to be notified of the KWCG Project; 

• a depth of consultation of the M ississaugas at the very low end o f  the scak i s  sufficient to satisfy the 
rcquircmcnLS o f  s. 35; 

2 



·' • t he Six Nations of the Grand River, the H uron Wcndat (based ncar Quebec City), and the Mississaugas 
of the New Cre d i t  may have a right to be consul tccl if any ancestral burial  sites or culturally affi l iated 
archaeological rcrnains are d i scovered - or arc very l i ke l y  to be: d iscovered ·-- at the Project s i te ;  

a notice t o  and consultat icm o f  Aboriginal cormnu ni tics i n  relat ion to burial s i tes and archaeological 
rcrnains should a\vait Project s i te select ion and an:y i n formation t ha t  emerges under ex i s t i ng 
mechanisn1s; 

• a decis ion by the M i nister  of Energy t o  issue a d i rection to the Ontario l'nwr•r Authority (' 'OPJ\'") to 
begin the procure ment process for the KWCG Project triggers the s. 35 duty to consul t ;  

s th is  does not  ITltan that a l l  consultations must be complete prior to a direction being issued, b u t  i t  is  
rccommcnclccl that  notice to t he Six Nations o f  the Grand Rivcr  and the M ississaugas o f  the New Credi t  
be given e a rl y ,  <mci prior  to  issuance o f  t h e  direction: and fi nal ly  

�& should bt: included i n  the d i rection t hai requires t h e  Cro\vn's s. 3 5  cons u l tation dutv tu he 
ful fi l l e d  as a condit ion fur proceeding w i t h  t he Project. 

Ministry of the Attorney Genera� 
L(c:gal Serv1ces Braner·� 
Min1stry of Energy and Jnir astructure 
/'77 Bay Street, Alh Floor 

Toronto CJN VJ:=:,c; 2E�·) 

T elep!wne: ,� l G 2·12-21-i l 8 
[\!acktJerry: 4 1 6  TJ:J-'7327 
Ceii s l :; S 1 2-�.l49�2 
f:ClCSHIIile ·-1 -1 6 :::125- 1 "78-l 

This L> l'lltl i i  mcss:1gc ;md � �n:  Ci lc<-;  t ra n s m i ltcd w i t h  it ;tn� �ol i c i iur  c l i e n t  pr i\ ' i  t:t)nri d'"' !H i � l l  i l lHl/lJr L X t.' 
frnrn d i sclosure u nder ic1hk Li\\' 'ThL:y �irL· i n tended u n l \' i h:.: 1 umcd r'-:ci p icnt (�)  �-d/(l\"L". l !' \ t H t  a l·(· r w \  
t ht� i mcndcd rt_�c ip icnl(s) _  � tny d i �SLTn i n a l i o n .  d i � t r i h u r i P n  t H  cupy i n_\2 qf ! h i s  c-m�J i l  n r  a n v  !"i ! c \  

lransm i t tc d  \'v' i l h  i t  i s  str ict l y  p n 'l h i h i t L'd .  I f  y o u  hi:t\'L� rL·cci vL·d t h is mc��;-Jgc i n  L' rrnr. Pr art' not t h e  n a mc·d 
rt'c!picrH ( S ) .  plca;-,c n cH i fy t h e  :-:c:ndcr  i m mcdi � J tc ly  �md ddc'k t h is 1. > m a i l  

From: Calwell, Carolyn (MEl)  
Sent: January 26,  20 1 1  1 0 :'16 M� 
To: Landrnann, Peter ( t!JEI) 
Cc: Perun, Halyna N. ( MEl) 

6N related Q and A 

These are Os ancJ f\s rei::JtecJ to :he KVJC p lant HIC.l t T:cmsCancJdcl ami the OP/'..:.. are VJould you 
::!5 re: HaldimancJ and �J ive me your I arr concerned '!J(Xi 't acjdrPss ancJ ·JJe' l i  be jc:nnrn F;cJ 1 0  r-t·:·spomJ !�;:;(-'C. 
asap please Thanks ve1·y n;ucf·1 .  

c 



From: Kovesfalvi, Sylvia (MEl) 
To: King, Ryan ( i"1EI); Calwell, Carolyn (ME!) 
Cc: Kulendran, Jesse (ME!) 
Sent: Wed Jan 26 10:06:56 201 1  
Subject: latest 

date revised to spring 201 5  
yellow highlights additions from opa mats 
Viki's team reviewing relevant sections now 
We have until noon to finalize 

· '  
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From: 

Sen!: 

To: 

Cc: 

Altachmenls: 

Caiwell, Carolyn ( M E l) 
J a n uary 26,  201 1 1 2 :54 P M  
Kulendran ,  Jesse ( M E l )  
J e n n ings,  Rick ( M E l ) ;  K i n g ,  Ryan (MEl) ;  MacCa l l u m ,  Doug ( M E l ) :  Jenlrins, Allan (MEl) ;  Perun.  
Halyna r.J . ( M E l ) ;  l_a n d m a n n ,  Peter (MEl)  
KWC Direction 
KWC TransCanada Drrection.26 01 20 1 i .docx 

Confidential/Solicitor -Ci ient Privi leged 

Further to direction just received, please find attact·1ed a further revised direction. tracked against the version that you 
received on Monday. I a lso added a statement regarding duty to consult ,  which follows Peter's prior recommendation. 
wiB send a clean version ot til i s  dratt to the OPA as a courtesy shortly, asking i f  the direction creates any irnpossibi i ity tor 
it I wli! advise later th is  a.Hernoon when I hear bc.tck from the OPA. 

Carolyn 

Trds communication rTmy L;e sol icitor/client privileged and contain contidentia! infmrnation only intended for the person(s) 
to 'Nh o m  it i s  addressed. Any rJ issernination or use of" this information by ott"1ers than the intendecl recipient(s) is 
prohibited. I f  you have received t1"1is message in error please notify the writer and permanently delete the message and 
a !I attachments . Than\-: you .  
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�' LEGAL 1\0V!CE PRiVILEGED MJD CO N F I DENTI/',L -- NOT FOR CIRCULATIO N  

January , 2 0  l l  

M r. Col i n  Andersen 

Chief Executive Officer 

Ontario Power Authority 

S u i t e  I 600 

! 20 Adela ide Street West  

Toronto, ON MSH l T I  

Dear M r .  Andersen. 

te in connection w i t h  n1y authority as the M inister o f  Energy i n  order to t he 

statutory po\ver o f  m i nisterial  d i rect ion  that i have In respect the Ontario Pnmc•r Authority ( t he 

under section 25.32 o f  the  Ei<:nriciry Act, 1 998 (the ·'Act"). 

The 2007 proposed Integrated Power System Plan forecasted need for a gas p l a n t  in K i tchcncr

Watcr!oo-Camhridgc ( the Area'} Bpiiding on the needs idcntilicd i n  the 2007 plan. in 

our L.ong Term Energy Plan, the Government identified the value of natural gas generation for 

peak needs where i t  can address l ocal a n d  system rel i ability issues .  The Government confirmed 

t he con t i n ue d  need for a clean, modern - n atural gas-fired p l a n t  in the K WC: Area. 

ThL: rn men t  h�1s determined with  input  and advice from the  OPA that  i t  i s  prude n t  and 

t o  bui ld  <J simple cycle natural gas-fired poYver p lant  tha!  has 

eippro x i m atl'iy ·+:it fur depl oyment in the KWC i\re:t by the spring 

Project· · )  to meet l ocal systcn1 neeJs. I n  t h e  

l h c  incial rate. 

;\rca. dcm;md i s  

�-'0.! _lJ.r:.�_I_�:,.:L_ capaci ty o f  

2 0  I ( the ""K \\ C 
,.1 l more ! han t w  icc 

Pursuant to a J i rection dated August i fL 2008 { t he ---1 Direction··)_ the OPA proc u red frorn 
TransCanada E nergy Ltd. I ransCnnada�-) --- the design: construction and operation of a YOO M \V 

natural gels gcnc:rmlng station i n  Oak v i l l e  ( the "Oak v i l l e  Genera t i ng Swtion'" ) .  On October 7_ 

20 ! 0. I announced ! hat the Oakv i l l e  G c nc: ra t i n g  Stat ion v;o u l d  not  proceed as changes in demand 

and supply have made the. Oakvi l l e  Gcn(;rating station no l o nge r necessary'. 

l n  l ight o r  the foregoing, 

Tra n:-;(�anad;! a projccl i r-l-- l .  

supply  req u i rement-by ,.,prtn�-':: t-t! -20- l -L 

_ (_) P  . - lhc Gove rnment has d i <-;cusscll v; i t h  

that w o u l d  meet the ;\rca 

Thc rL: forc. pu rsuant to m y  aulhd r i i v  u nd e r  suhscct i lrn .32(--1-) of the  

d irect thL� OP;\ tn assume rcsponsihi l  for d i scu�sions w l t h  Tr:.msCan;tda to prt'Jcurc a 



LEGAL ADVICE - P R IVILEGED AND CON F I D E NTIA L - NOT F O R  CI RCULATION 

gas plant�ULCOill ract CllJl;>Citv of 4501\lW i n  the  KWC Area to address the rel i a b i l i t y  needs 
described above, i ncluding the negotiat ion and execution of a n  i n ter im implementat ion 
agreement to address the costs of and work o n  the KWC Project before a defi ni tive  agreement  is  
cxecu tcd.  __ JJ.l_l>_�ii_protcct clcct.ri\:i tv rate p;L\Jo:.rs__U�Qljc\ iohS'ULtl lrl\l k_JtlLJ.ll'POrlu n i t  ics tr1 
[C pro.[ili;j nv·cslrr�n_l!i_;tl rc <\IJ}�_Illi>_tl'' _l1yj-rarLCa nada, 

I t  is ant icipated that  the OPA will  complete the  contract for the KWC Project by June 30, 20 ll 
having regard to a reasonable bala nce o f  r isk ;md--cew.;;rd .. -for TransCanada, the mutual  
te rm i na tion o f  the  contract for the  Oakvi l le  Generat ion Project and the needs and i n terests o f  
Ontario electricity customers. I t  i s  further expected t h a t  the  contract provide for a n  i n  service 

date o f  no later than spring o f  20 1 5.4 to meet the  demand needs o f  the  community.  

As with  al l  e lectr ici ty generation projects procured by the OPA. the  KWC Project  shal l  be 
req u i red to undergo all applicable municipal and e nv i ronmental approvals 1 0  e nsure i t  meets or 
exceeds regu lated standards, i ncluding those for a i r  qual i ty ,  noise, odour a n d  vibrat ion ,�_ .. L\liY 
�� -�I_l y .J_l2_s.Jl!l)_�}_.!_t ___ � l!il. �-L�"�::.:I! !E_}i_H.! a t l' c \J.l.�).Jjgi n £1 1 CJl!I1DLl.�nj t i c �-�_)-u_Hl�lY_C_b:s.lj �·_t; ] __ n_l�!.:� J..b�filldkd . 
Fur greater clar i ty,  the OPA i s  not req uired b y  t h is d i rect ion to enter i nto a contract w i t h  
TransCanada i f  i t  i s  unable t o  reach agreement w i t h  TransCanada o n  terms t h a t  sat isfy the  
req u i rements of th is  d i rection�_;_lll_d_fully_g1J.lS idcr rate c;ty_,· r �� intcr,:st�.  I n  such event,  the OPA 
may seck to  recover i ts costs. i f  any,  relat ing to the implementat ion agreement i n  accordance 
w i t h  i t s  statutory authority.  

I furl her  direct that  the 2008 D i rection is  h e reby revoked. 

This d i rection shall be effective and binding as of the date hereof. 

Brad Duguid 
M i n i ster of Energy 

. .  



From: 
Sent: 
To: 

Calwell, Carolyn (MEl) 
January 26, 201 1  3:00 PM 
Maclennan, Craig (MEl) 

Cc: Kulendran, Jesse (MEl) ;  Perun, Halyna N. (MEl)  
RE: 

Attachments: KWC Trans Canada Direction.26 01 201 1 .cln.docx 

Clean copy attached. OPJ\ advises of a high level discomfort, but I haven't heard specifics. I understand that the Board 
Chair is looking at it Something more specific is to come, I believe. 

Carolyn 

From: Maclennan, Craig (MEl) 
Sent: January 26, 2011 2 :23 PM 
To: Calwell, Carolyn (ME!) 

Sorry to be annoying but do you have an eta on the letter? 

c 

Craie Maclennan 
Chief of S!aff 
Office of the Minister of Energy 
Tel: 416-327-3550 

1 
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January , 201 1  

Mr. Colin Andersen 
Chief Executive Officer 
Ontario Power Authority 
Sui te I 600 
1 20 Aclclaiclc Street West 
Toronto, ON M51-l !Tl 

Dear M r. Andersen, 

write connection with 
statutory of  clircction that I m of 
"OPA") under section 25.32 of  the Electricity Act, 1 998 (the 

the 
Ontario Power Authority (the 

The 2007 proposed Integrated Power System Plan forecasted need for a gas plant in Kitchener
Water!oo-Cambridge (the "KWC Area"). Building on the needs iclentilled in the 2007 plan, i n  
our Long Term Energy Plan, the Government identified the value o f  natural gas generation for 
peak needs where it can address local and system rel iabi l i ty issues. The Government confirmed 
the cont inued need for a clean, modern natural gas-fired plant in the KWC Area. 

The Government has determined with input and advice from the OPA that it is prudent and 
necessary to build a simple cycle natural gas-fired power plant that has contract capacity o f  
approximately 450MW for deployment the KWC Area by the spring o f  201 5  (the "KWC 
Project") to meet local system needs. In the KWC Area, demand is growing at more than twice 
the provincial rate. 

Pursuant to a dated August 1 8 , 2008 (the "2008 Direction"), the procured irom 
TransCanada Energy Ltd. ("'fransCanada") the design, construction and operation of  a 900MW 
natural gas generating station in  Oakvi l le  (the "Oakville Generating Station"). On October 7, 

0, l announced that the Oakvil l e  Generating Station would not proceed as changes in demand 
and supply have made the Oakville Generating station no longer necessary. 

l n  light of the foregoing, together with the OPA, the Government has discussed with 
TransCanada a project that would meet the KWC Area supply requirement. 

Direction 

Therefore , pursuant to my authority under subsection 25.32(4) of the Act, l direct the OPA to 
assume responsibi l i ty  for discussions with TransCanada lo procure a gas plant with contract 
capacity of 450MW in the KWC .Area to address the reliability needs described above, including 



the negotiation and execution of  an interim implementation agreement to address the costs of  and 
work on the KWC Project before a definitive agreement is executed. To best protect electricity 
rate payers, the OPA should look for opportunities to re-profile investments already made b y  
TransCanada. 

It is anticipated that the OPA wil l  complete the contract for the KWC Project by J une 30, 201 1  

having regard to a reasonable balance o f  risk for TransCanada, the mutual termination o f  the 
contract for the Oakville Generation Project and the needs and interests of Ontario electricity 
customers. It is further expected that the contract provide for an in service date of no later than 
spring of 20 1 5  to meet the demand needs of the community. 

As with all electricity generation projects procured by the OPA, the KWC Project shall be 
required to undergo all applicable municipal and environmental approvals to ensure i t  meets or 
exceeds regulated standards, including those for air  qual ity, noise, odour and vibration. Any 
duty to consult and accommodate Aboriginal communities on the KWC Project must be fulfilled. 

For greater clarity, the OPA is not required by this direction to enter into a contract with 
TransCanada if i t  i s  unable to reach agreement with TransCanada on terms that satisfy the 
requirements of this direction and ful ly  consider rate payers' interests. In such event, the OPA 
may seek to recover its costs, if any, relating to the implementation agreement in accordance 
with its statutory authority. 

I further direct that the 2008 Direction is hereby revoked. 

This direction shall be effective and binding as of the date hereof. 

Brad Duguid 
M inister of Energy 



From: 
Sent: 
To: 

Calwell ,  Carolyn (MEl )  
January 28,  201  i 4:46 PM 
Perun, Halyna N .  (MEl)  
FW: Direction 

In the hurry, hurr-y wait category - di rection tor TC re: KVVC. 

-----------

From: Kulendran, Jesse ( fvlEI) 
Sent: January 28, 2011  4 :26 PM 
To: Calwell, Carolyn (rvJEI) 

Re: Direction 

Not yet s igned. U nderstand there's a delay. Expect next week . 
. J 

Jesse Kulendratl · Policy Coordinatm · Deputy M inister's Office · M inistry of Energy · Tel. :  4 1 6-327-7025 · Blackberry: 
41 6-206-i 394 

From: Calwell, Camlyn ( 1•1EI) 
To: Kulendran, Jesse ( r"lEI) 
Sent: Fd Jan 28 16:24:47 2011 
Subiect: Di rection 

Hi ,..!esse - wondering about the status. Did the ivl inister sign this week? I f  so, may I have a copy for my file? 

Carolyn 

!his cotllmunication may be soiicitor/client privileged and contain confidential information only intended tor the person(s) 
to whom it is addressed. dissemination or use of this information by others than the intended recipient(s) is 
Jrohibited. if you have received this message in error please notify the writer and permanently delete the message and 
�:�1 attachnv3n�s. Thank you . 





From: 
Sen!: 
To: 

Calwell, Carolyn (M E l) 
February 1 ,  201 1 1 1 : 1 8  AM 
Perun, Halyna N. (ME l) 
FW: FYI · OPA Media Call · Toronto Star · KW 

High 

From: Kovesfalvi, Sylvia (MEl) 
Sent: February 1 ,  2011 1 1 : 17 AM 
To: Calwell, Carolyn ( r"lE!) 
Sulbje:ct: FW: FYI · OPA Media Call · Toronto Star · KW 
Imrul!rtam:.2: High 

FYI . 

From: Smith, Anne (MEl )  
Sent: February 1 ,  2011 1 1 :01 AM 
To: Powers, Kevin (MEl) ;  l<ovesfalvi, Sylvia (MEl); Cooper, Linda (ME!); Wismer, Jennifer (ME!); Kulendran, Jesse (�1E!) 
Cc: Nutter, George (ME!) ; Lewyckyj, Maryanna (ME!); Cayley, Daniel (ME!) 
Suibjed:: FYI · OPA Media Call · Toronto Star · KW 

High 

FYI - I can give a heads up to our med1a people to look for a potential article. 
Let me know any other next steps. 
Anne 

from: Ben Chin [mil_i!to_;_Ben.Chin@gowerauthorii:y�_ru;9] 
Sent: February l, 2011 10 :57 AM 
To: Block, Andrew (MEl); Sm ith, Anne (MEl) 
Cc: Kristi n  Jenkins; Tim Butters; Mary Bernard 
SubjE!ct: Please share with appropr iate people 
Imoo;rtano2: High 

Just took a cal !  from John Spears on  'rumours' of talks with Trans Canada, and possibility of plant in Waterloo. 

·I said to him we have, and TC has publicly stated that we are in discussions about a project tor TC following 
announcement on OGS. 
· I t 's too early to speculate where or what that project is .  
-agreed with him that L TEP does identity need in KWC, but again, too early to speculate on outcome ot talks, just that 
we're making good progress 

Spears observed TC seems to have indicated they would prefer a project as compensation tor Oalw i l le ,  rather than casr1 
or to go to court 

I responded 'again I'd point you to what TC and we said. We have a good relationship with TC, they've developed a lot of 
vital energy infrastructure in Ontario, and the approach 
has been to look down the order paper at what other projects do we need that tl·1ey could bui ld. We're making good 
progress in that discussion, but it would be speculate to point to any one project at this t ime. We'll make sure you know 
when those discussions have concluded.' 



Spears said he may or may not be writing about it. 
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Perun, Halyna N. (ENERGY) 
From: 
Sent: 
To: 

Jenkins, Allan (MEl) 
February 4, 201 1 9 : 1 9 AM 
Perun, Ha lyna N .  (MEl)  
FW: KWC Direction 

From: Jenkins, Al lan ( M El) 
Sent: February 4,  2011 9 :16 AM 
To: Calwell, Carolyn (MEl) 
Cc: Mcl<eever, Garry (MEl )  
Sulbjerct: RE: I<WC Direction 

Just came across tl1is wrlile updating tile general gas generatien Hause Note, in a section referring to a possible KWC 
procurement This was added in 2009: 

• The site search area l ies within the Haldimand Tract legal counsel has advised that 
be p rovided to Six Nations of the Grand River . . issuance of a direction. . current 

arrange a M inistry/OPA briefing of Six Nations before a procurement is announced. 

Not sure if this is being considered for the current direction. 

From: Calwell, Carolyn (MEl )  
Sent: January 26, 2 0 1 1  12 :54 PM 
To: Kulendran, Jesse ( M El )  
Cc: Jennings, Rick (MEl); l<ing, Ryan (MEl); MacCal lum, Doug (MEl); Jenkins, Allan (ME!); Peron, Halyna N .  (MEI); 
Landmann, Peter (MEl )  
Subje;ct: I<WC Direction 

Cenlidentiai/Solicitor -CI ient Privileged 

Further to direction just received, please lind attached a further revised direction, tracked against the version that you 
received on Monday. I also added a statement regarding duty to consult, which follows Peter's prior recommendation. 
will send a clean version of this draii to the OPA as a courtesy shortly, asking if the directien creates any impossibility for 
it. I will advise later this afternoon when I hear back from the OPA. 

Carolyn 

This communication may be sol icitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use ot this infermatien by others than the intended recipient(s) is 
prohibited. It you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 





From: 
Sent: 
To: 

Landmann, Peter (ME!) 
February 4,  201 1 1 1 : 1 8  AM 
Rerun, Halyna N .  (lv1 E I )  
Re: KWC Direction 

: gave the advice and don't know if it was followed. Whether or not it was I have also recommended adding a provision i n  
�he d irective on .duty t o  consult. i have not seen a final signed d irective. D o  you know i'f it i s  now signed? 

From: Perun, Halyna N.  ( �1EI) 
To: Landmann, Peter (ME!) 
Sent: Fri Feb 04 1 1 :04:24 2011 

FW: KWC Direction 

Hi Peter - not sure if anything needs to be done on this immediately - but am wondering if in your recommendation the 
t1eiow was considered? Thar,k  you 

Halyna N ,  Perun 
;VD!rector 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Pr.: (41 6) 325-6681 I Fax: (4 1 Ei) 325-P8 1 
38: (41 6) 671 -2607 
E- :n aii: b£0J:l!ifs'IIJ!J£@!2.CJ.sitQJcg 

This com m u n ication may be sol icitor/cl ient privil iged and contain confidential information intended only lor the person(s) to 
vvhorn it is addressed. Any dissemineJion or use of this infonr:ation by others than the intended mcipient(s) is prohibite:L 
I' you have received this message in error notify the writer and permanently deiete the messag::: and a!!  
r:;�;·F.2ch;r:ents. Thank you.  

Fro m :  Jenkins, A l lan 
Sent: Fet:Jruary Lf ,  20 1 1  9 : 1 9  f.'·.M 
To: Perun, Halyna N .  (ME!) 

FW: KWC Direction 

From: Jenkins, Allan ( i'1El) 
Sent: February 4, 2011 9 : : 6  I'J-1 
·- r . I I  r I ( r-r r · ;  1 o :  ..... ctvve , ...... aro y n  '1c.i; 
Cc: McKeever, Garry (iv]EI) 

RE: KVJC Directio1 

,Just carne across �his whi le up(Jating tile genera: gas nr"'c"'·et:Trn House 1\fote, i11 a section referring to a possible KvVC 
This was adcled in 2009: 



• The site search area lies within t�e H�Idimand Trac
,
t, Milli$trylegajicouf1sefhas i:idvisedihat 

ooti�e bE) provi,dE)9 to Sb(. Natioll<3/(Jftbe §raqd >f\i@r p.rior�9 ,i��uan9e of. <J direction. •J@.e .cu,rrent pf<3.n· i::; t0 q.rranQI3 l3. fV1inistry[QPAbril3fing .0f ���I'J2fioo§ l:!13tore apFQciJrement is arino.urlce(j. 

Not sure if this is being considered for the current direction. 

from: Calwe\1, Carolyn (MEl) 
Sent: January 26, 201 1  12:54 PM 
To: Kulendran, Jesse (MEl) 
Cc: Jennings, Rick (MEl); King, Ryan (ME!); MacCallum, Doug (MEl); Jenkins, Allan (MEI); Perun, Halyna N. ( ME:I); 
Landmann, Peter (MEl) 
Subject: KWC Direction 

Confid entiai/So I icitor -C I i en t Privi leged 

Further to direction just received, p lease find attached a further revised direction, tracked against the version that you 
received on Monday. I also added a statement regarding duty to consult, which follows Peter's prior recommendation. , 
will send a clean version of this draft to the OPA as a courtesy shortly, asking if the direction creates any im possibiiity for 
it. I will advise later this afternoon when I hear back from the OPA. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sen!: 
To: 

Landmann, Peter (MEl) 
February 4, 201 1 5:36 PM 
Perun, Halyna N.  (MEl) 
Re: KWC Direction 

Yes th is directive language is good enough. When its signed it would be nice to have original. (Too bad they did not follow 
up and consult before but we are often in the position of doing something a bit less than ideal.) 

From:  Perun, Halyna N.  (MEl) 
To: Landmann, Peter (MEl) 
Sent: Fri Feb 04 17 :13:01  2011 
<:ulhi"'"' RE: KWC Direction 

Peter direction as we saw it last contains the following (what Carolyn sent up which was per your 
advice). ls this go enough? 

·'As with all electricity generation projects procured by the OPA, the KWC Project shall be required to undergo 
all appl icable municipal and environmental approvals to ensure i t  meets or exceeds regulated standards, 
including those for air quality, noise, odour and vibration. Anv duty to consult and accommodate Aborigi n al 
��()mmuni ties on t11� .. KWC Pro,i�Q.must bt';.Ju!fille<;l. '' 

That House book note says legal advice is that Notice to the Six Nations of the Grand Bend be provided befoJ:.C. 
any direction to procure is given. This wouldn't  be feasible here as the direction is I(Jr the OPA to procure th is  
plant fro m  TransCanada and l don't  th ink th is  i n i(J i s  to be out  i n  the public domain unt i l  the direction goes out.  
So -· i s  there a response ! need to send to A l l an on this i n  l ight of his  email this morning? 

Your advice here would be appreciated 

Thank you 

Ha[yrw 
Halyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph :  (4 1 6) 325·668'1 I Fax: (4 1 6) 325- 1 781 
BB: (41 6) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privil iged and contain confidential information intended only tor the person(s) to 
whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is prohibited. 
It you have received this message in error please notify the writer and permanently delete the message and all 
attachments. Thank you. 



from: Landmann, Peter (MEl) 
Sent: February 4, 2011 1 1 : 18 AM 
To: Perun, Halyna N. (MEl) 
Subject: Re: KWC Direction 

I gave the advice and don't know if it was followed. Whether or not it was I have also recommended adding a provision i n  
t11e d irective o n  duty to consult. I have not seen a final signed directive. D o  you know i f  i t  i s  now signed? 

From: Perun, Halyna N. (MEl) 
To: Landmann, Peter (MEl) 
Sent: Fri Feb 04 1 1 :04:24 2011 
Subject: FW: KWC Direction 

Hi Peter not sure if anything needs to be done on this immediately - but am wondering if in your recommendation the 
below was considered? Thank you 

:J!idjna 
Halyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4 1 6) 325-6681 / Fax: (41 6) 325- 1 781  
BB: (41 6) 671 -2607 
E-mail: Halyna. Perun2@ontario.ca 

Notice 
This communication may be solicitor/client priviliged and contain confidential information intended only lor the person(s) to 
whom il is addressed. Any dissemination or use of this information by others than t11e intended recipient(s) is prohibited. 
If you l1ave received this message in  error please notify the writer and permanently delete the message and all 
attachments. Thank you. 

From: Jenkins, Allan (MEl) 
Sent: February 4, 2011 9 :19 AM 
To: Perun, Halyna N. (ME!) 
Subject: FW: KWC Direction 

from: Jenkins, Allan (MEl) 
Sent: February 4, 201 1  9:16 AM 
To: Calwell, Carolyn (MEl) 
Cc: McKeever, Garry (MEl) 
Subject: RE: KWC Direction 

Just came across this while updating the general gas generation House Note, in a section referring to a possible f<YVC 
procurement. This was added in 2009: 

• The site search area lies within the Hald imand Tract. Ministry legal counsel has advised that 
notice be provided to Six Nations of the Grand River prior to issuance of a direction. The current 
plan isto arrange a Ministry/OPA briefing of Six Nations before a procurement is announced. 
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From: Caiw:::i!, C:sro!yn ( f'�Er; 
Sent: Janua:-y 2011 1 2 :54 P!Vi 

;:: _c,hs;· 
reu;ivsd o:-1 ! a!so 2dded a stctsrnent rega�ding 
w�ii send 2 c!ean versio;l -Jf this crt:-..1: �o t�1�' OPA c;s a cour-tesy 

!f 'y'JL.: [-',iJ.\/9 �·2CSi\/e�c· :nis T·S·SS2QS i1 e;r:Jr 
e:r E;:t2Cil���snts.  11;: ·-�.o:: :/':. '-

N. ( 

tv cG;:sult, \.Vhicn follmNs t=1etsr's prier reccmme,-·\ciation. 
ask11,g i f  :he cinect;·Jr·i ::: reatss any rmo::;ss::Ji ! i ty fu 
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From: 
Sen!: 
To: 
Cc: 

Landmann, Peter (MEl)  
February 4, 201 1 8:33 PM 
Jenkins, Al lan (MEl); Perun, Halyna N.  (MEl) 
Calwell, Carolyn (MEl) ;  McKeever, Garry (MEl) 
Re: KWC Direction 

I do not have the materials in front of rne but if the direction is effectively a decision to proceed with a gas generation 
project in  the Haldimand Tract or 1 701  treaty subject to regulatory approval it would be ideal to notify 6N and hear what 
they have to say first. (It is not just a matter of notice.) But I would ask whether it is still feasible to notify and consult 6N 
prior to issuing the direction or whether your timing precludes that? I f  i t  is  not feasible wel l  then you issue a direction which 
says you wil l  meet the duty and you consult alter. Not quite as good legally but still very likely to meet the duty since H18 
direction is expressly subject to it. 

By the way it would be good (if you as clients believe it in  your interests) for you to take an active role on tl1e current 1 70 1  
discussions given the MAG advice to consult not just 6 N  but also Ty, Wahta, Oneida and Akw on projects i n  SW ont. This 
may be an exam pte of a project that that advice wiH affect unless there is nne ministry push back. 

From: Jenkins, Allan (ME!) 
To: Perun, Ha lyna N .  (ME!) 
Cc: Calwel l, Carolyn (MEl); Landrnann, Peter ( MEl); McKeever, Garry (MEl) 
Sent: Fri Feb 04 20:02 :33 2011  
Subje,ct: RE: KWC Direction 

My question was about the intent, which as I read it, advises that notice be given to the Six Nations before we send the 
direction to the OPA. 

From: Perun, Halyna N.  (ME!) 
Sent: Fri 2/4/20 1 1  6 : 14 PM 
To: Jenkins, Allan (ME!) 
Cc: Calwe l l, Carolyn (ME!); Landmann, Peter (MEl); McKeever, Garry (MEl) 
SubiE•ct: RE: KWC Direction 

Hi /\l ien - I reviewed your qumy (in l ight of the House Book Note info you found from 2009) and what we sent 
u p  in the directive re duty to consult with Peter· and he's fine with what went to the M O ;  ie; 

"As with all electricity generation projects procu red by the OPA, the KWC Project shall be required to undergo 
al l  applicable m u n icipal and environmental a pprovals to ensure it meets or exceeds regulated standards, 
incl uding those for air quality, noise, odou r  and vibration. Any dutv to consult and accommodate Aborioinal  
communities on the '(\WC Project must be fulfi l led." 

Hope this clarifies, 

J {a[ylla 

Halyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, O N  M5G 2E5 
Ph: (4 1 6) 325-6681 I Fax: (416) 325- 1 781  
BB :  (4 1 6) 671 -2607 



E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client priviliged and contain confidential information intended only for the person(s) to 
whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is prohibited. 
It you have received this message in error please notify the writer and permanently delete the message and al l  
attachments. Thank you. 

From: Jenkins, Allan (MEl) 
Sent: February 4, 201 1  9 : 19 AM 
To: Perun, Halyna N. (MEl) 
Subject: FW: KWC Direction 

from: Jenkins, Allan (MEl) 
Sent: February 4, 2011 9 : 16 AM 
To: Calwell, Carolyn (MEl) 
Cc: McKeever, Garry (MEl) 
Subject: RE: KWC Direction 

Just came across this while updating the general gas generation House Note, in a section referring to a possible 'r0NC 
procurement. This was added in 2009: 

• The site search area lies within the Haldimand Tract. Ministry legal counsel has advised that 
notice be provided to Six Nations of the Grand River prior to issuance of a direction. The current 
plan is to arrange a Ministry/OPA briefing of Six Nations before a procurement is announced. 

Not sure if this is being considered for the current direction. 

From: Calwell, Carolyn (MEl) 
Sent: January 26, 201 1  12:54 PM 
To: Kulendran, Jesse (MEl) 
Cc: Jennings, Rick (MEl); King, Ryan (MEl); MacCallum, Doug (MEl); Jenkins, Allan (MEl); Perun, Halyna N. (MEl); 
Landmann, Peter (MEl) 
Subject: KWC Direction 

Confidential/Solicitor-Client Privileged 

Further to direction just received, please find attached a turtl1er revised direction, tracked against the version that you 
received on Monday. I also added a statement regarding duty to consult, which follows Peter's prior recommendation. 
will send a clean version of this draft to the OPA as a courtesy shortly, asking if the direction creates any impossibility for 
it. 1 will advise later this afternoon when I hear back from the OPA. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Calwell, Carolyn (MEl)  
February 7,  201 1 8:51  AM 
Jenldns, Allan (MEl)  

Cc: McKeever, Garry (MEl) ;  Landmann, Peter (MEl) ;  Perun, Halyna N.  (MEl) 
RE: KWC Direction 

I know you had various back and forths about this on Friday. To be clear, the current direction is to attempt to negotiate a 
contract, rather than a direction to undertake a procurement, which the bullet below seems assumed. My point is just that 
circumstances around proceeding in this case have changed since 2009. 

Carolyn 

From: Jenkins, Al lan (MEl) 
Sent: February 4, 2.011  1:36 PM 
To: Calwell, Carolyn (MEl) 
Cc: Garry (ME!) 

RE: KWC Direction 

The point raised is tlmt the Six Nations should be informed of the direction before we issue it to the OPA. Is tl1at what we 
are doing? 

From: Calwell, Carolyn (MEl) 
Sent: February 4, 2.01 1  12 :16  PM 
To: Jenkins, Allan (MEl) 
Cc: McKeever, Garry (MEl) 
Subje:ct: Re: KWC Direction 

It's addressed in the most recent draft - thanks for raising. 

Carolyn 

From: Jenkins, Allan (MEl) 
To: Calwell, Carolyn (MEl) 
Cc: McKeever, Garry (MEl) 
Sent: Fri Feb 04 09: 16:2.6 201 1  
Subje:ct: RE: KWC Direction 

Just came across this while upclating the general gas generation House Note, in a section referring to a possible KWC 
procurement. This was added in 2009: 

• The site search area lies within the Haldimand 
notice be provided to Nations of the Grand 

is to arrange a Ministry/OPA of 

Not sure if this is being considered for the current direction .  

From: Calwell, Carolyn (MEl) 
Sent: January 26, 2011 12:54 PM 
To: Kulendran, Jesse (MEl) 

counsel that 
issuance of a direction. current 

h�>tm�> a procurement is announced. 

Cc: Jennings, Rick (MEl); King, Ryan (ME!); MacCa l lum, Doug (MEl); Jenkins, Allan (MEl); Perun, Halyna N. (ME!); 
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Landmann, Peter (MEl) 
Subject: KWC Direction 

Confidential/Solicitor-Client Privileged 

Further to direction just received, please find attached a further revised direction, tracked against the version that you 
received on Monday. I also added a statement regarding duty to consult, which follows Peter's prior recommendation. 
will send a clean version of this draft to the OPA as a courtesy shortly, asking if the direction creates any impossibility for 
it. I will advise later this afternoon when I hear back from the OPA. 

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

2 



From: 
Sent: 
To: 
Cc: 

Subject: 
Altachmenls: 

Calwell, Carolyn (MEl)  
February i 8, 201 i 4:21 PM 
Maclennan, Craig (MEl) 
Kulendran, Jesse (MEl) ;  Wismer, Jennifer (MEl) ;  Jennings, Rick (MEl) ;  King, Ryan (MEl) ;  
Perun, Halyna N. (MEl) 
FW: KWC Directive - Suggested Revisions 
MISC_ i i 021 8_KWC TransCanada Direction.docx 

Confidential/Solicitor-Clien t  Privileged 

I received t11e attached revised direction regarding TransCanada and KWC from the OPA today. The OPA's proposed 
changes are tracl<ed from the last version that I sent to you on January 261h 

I have no concerns about the proposed changes. The OPA is wil l ing to live with this language and il is relatively soft, 
considering the O PA's prior position and earlier proposed wording. 

Please do not hesitate to contact me if you have any questions or if you wish to discuss. 

Carolyn 
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LEGAL ADVICE �  Pf\IVILEGED Af\JD CONFIDENTIAL NOT FOR CIRCULATION 

, 20 I ! 

Mr. Colin Andersen 

Chief Executive Officer 

Omario 1\nver Authority 

Suite 1600 

120 Adelaide SLrcet West 

Toronto, ON M5H l T l  

Dear Mr. Andersen, 

l write in connection \vith my authority as the Minister of Energy jn order to exercise the 

statutory power of ministerial direction that I have in respect of the Ontario Power Authority (lhc 

'·OPJ\ "') under section 25.32 tlf the J�?cCiricity Ac£, 1998 ( the ''Acf'). 
BackgrntJn{j 

The 2007 proposed Integrated Power System Plan forecasted need for a gas plant in Kitchcncr

Watcrloo-Cambridge ( the '·KV/C Area"). Building on the needs [dcntificd in the 2007 p1an. i n  

o u r  l..A.mg Tt::nn Energy Plan, t h e  Governmcnl Identified the valut: o f  natural gas generation for 
peak net:ds where it can address local and syslo::m rdiability issues. The Government confirmed 

the etmlinucJ need for a clean, modern natural gas-fired plant in the KWC An:a. 

The Government has determined with input and advice from the OPA that it is prudent and 

necessary to build a simple cyde natural gas-fired powcr plant !hilt has contract capacity of 

fur deployment in the K\VC Area by the spring of 2015 (the 

··K we· Project'') to meet local .system needs. ln the KWC Area, demand is growing at more than 

twice the- provincia! rate. 

Pursuant to u d i rection dated August l lL 200S (the '·:zoos Direction"), the OPA procured from 

TransCanada Energy Ltd. ("'TrunsCunada") the design, construction and operation or a 9001v1W 
natural gas generating station in Oakville ( the '·Oukville Ckncrating Stutiun''). On October 7. 

2010, 1 announced that the Oakville Genera ling Station would not proceed as changes in demand 

and supply have made the Oakvil!e Generating station no longer necessary. 

l n  light of the · roretJ,oing, together \vith the OPA, the Government has discussed with 

TraJJsCanada ofJitco �CQflll C\CLtt1L.IhcJ:Ja.kylU.<.i.\)g!J.cJAti·rJJ!I .Still i911 J.j{ltl a project 

that would mc:ct the KWC Area supply requirement. 

Thcrdore, pursu<mt to my authority under subsection of the Act, I direct the OPA to 

assume rcspunsibility for discussions \Vith TransCanada tn procure a gas plant--with conlract 
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C<l[Ucity of 450MW in the KWC Area to address the reliability needs described above, including 

the negotiation and execution of an interim implementation agreement to address the costs of and 
work on the KWC Project before a definitive agreement is executed. To best protect electricity 

rate payers, the OPA shou1d,__iLil.�£tcems <1f2!2.U.!Wiatc, __ cnnlhi_u_� .. -"suc�g.Qti_;_LtiUII§_ 
.
. _.�jJ.b 

J�oli;lt io!1_U!l__r_l2Pl'Ct of the mutual termination (Jf th� ..... .DJJHraci t\..:u:___l_b_Q_.Q;.!kviUc (li:.!.!�ralin� 

Statiun'---lookW_g for opportunities to reprofilc investments already made by TransCanacla_an.U 

!Jl.l!limLt,�_.!}.�.��r_<tU.s;E�l�. 

I t  is anticipated that the OPA will complete the contract for the KWC Project by June 30, 201 t 
having regard to a reasonable balance of risk for TransCanada, the mutual termination of the 
contract for the Oakville, C.lcneration Project and the needs and interests of Ontario electricity 

customers. It is further expected that the contract provide for an in service date of no later than 

spring of 20 1 5  tn mt.:ct the demand nccds of the community. 

As \Vitb all electricity generation projects procured by the OPA, the KWC Project shall be 

required to undergo all applicable municipal and environmental approvals t(J ensure i t  meets nr 
exceeds regulated standards, including those for air quality, noise, odour and vibration. Any 

duty to consul! and accommodate Aboriginal communities ori Lhe KWC Project must he fulfiHed. 

for gre,1ter clarity, the OPA is not required bY- this direction to enter into a contract with 

TransCanada if  i t  is unable to reach agreement with TransCanada on terms that satisfy the 

requirements of this direction and fully consider' rate payers' interests. In such event, the OPA 

may seek to recover its costs, if any, relating to the implementation ngreemcnt in accordance 
with its statutory authority. 

I further direct that the 2008 Direction is hereby revoked. 

This direction shall be effective and hinding as of the date hereof. 

Brad Duguid 
Minister of Energy 



From: 
Sent: 

Jennings, Rick (MEl) 
February 1 8 ,  201 1 5:33 PM 

To: Calwell, Carolyn (MEl) ;  Maclennan, Craig (MEl)  
Cc: Kulendran, Jesse (MEl) ;  Wismer, Jennifer (MEl) ;  King, Ryan (MEl ) ;  Perun, Halyna N. (MEl) 

RE: KWC Directive - Suggested Revisions 

Carolyn, tile wording is fine wit11 me. 

From: Calwell , Carolyn (MEl) 
Sent: February 18,  2011 4:21 PM 
To: Maclennan, Craig (ME!)  
Cc: Kulendran, Jesse (ME!);  Wismer, Jennifer (MEl); Jennings, Rick (MEl); King, Ryan (MEl); Peron, Halyna N. (MEl) 
Sulbje:ct: FW : KWC Directive - Suggested Revisions 

Confidential/Solicitor-Client Privileged 

I received tile attached revised direction regarding TransCanada and KWC from the OPA today. The OPJI.'s proposed 
cl1anges are tracked from the last version that I sent to you on January 26"'. 

I have no concerns about the proposed changes. The OPA is wil l ing to live with this language and it is relatively soft, 
considering the OPA's prim position and earlier proposed wording. 

Please do not hesitate to contact me if you have any questions or if you wisl1 to discuss. 

Carolyn 

1 
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From: 
Sent: 
To: 
Cc: 

Attachments: 

Calwell, Carolyn (MEl) 
February 22, 201 1 1 0: 1 4  AM 
Maclennan, Craig (MEl)  
Kulendran, Jesse (MEl) ;  Wismer, Jennifer (MEl ) ;  Jennings, Rick (MEl ) ;  King,  Ryan (MEl) ;  
Perun, Halyna N.  (MEl)  
RE:  KWC Directive - Suggested Revisions 
MISC_1 1 0222_KWC TransCanada Direction.docx 

Confidential/Solicitor-Client Privileged 

The OPA advises of a typo in reference to the capacity of the KWC plant, under "Direction" at the top of page 2.  Please 
see attached, witl1 the cl1ange high lighted. 

Carolyn 

from: Calwell, Carolyn (MEl) 
Sent: February 18, 2011 4:21 PM 
To: Maclennan, Craig (MEl) 
Cc: Kulendran, Jesse (ME!); Wismer, Jennifer (MEl); Jennings, Rick (MEl); King, Ryan (MEl); Perun, Halyna N, (MEl) 
Sutbjelct: FW: KWC Directive - Suggested Revisions 

Confidential/Solicitor-Client Privileged 

I received the aitached revised direction regarding TransCanada and KWC from the OPA today. The OPA's proposed 
changes are tracked lrorn the last version that I sent to you on January 2611'. 

I 11ave no concerns about the proposed changes. The OPA is wil l ing to live with this language and it is t·elatively soft, 
considering the O P!;'s prior position and earlier proposed wording. 

Please do not hesitate to contact me it you have any questions or if you wish to discuss. 

Carolyn 
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' 2011 

Mr. Colin Andersen 

Chief Exc.cmive Officer 

Ontario Power Authority 

Suite 1 600 

1 20 Adelaide Street West 

Toronto, ON M5H l Tl 

Dear Mr. Andersen, 

Rc: 

I v;rile !n connection with my authority as the M inister of Energy in order to exercise the 

statutory po\ver of minisu.:rial direction that I huvc in respect of the Ontario Power Authority (!he 

··OPA'') under sect inn 25.32 of the lc"h·cfricif}-' A ct, 1 998 (the ''Act"). 

The 2007 proposed Integrated Power System Plan forecastcd need for a gas plant in Kitchcner

Watcr!oo-CamhriJge (the ·'KWC Area"). Building on the needs identified in the 2007 plan; in 

our Long Term Energy Plan, the (iovcrnmcnt identified the value of natural gas genl:ration fm 

peak needs \vhae it  can address locul und system reliability issues. The Government confirmed 

the continued need for a clc.an, modem natural gas-fired plant in thl': KWC Area. 

The Governrw .. ·-n t  has determined with input and advice from the OPA that i t  is prudent and 

necessary to bui ld a simple cycle natural gHs-fircd power plant that has contract capacity of 

pppRrrl-:m-i!-l-el-y---4::)0lULl2 500_MW for deployment in the KWC Art'a by the spring of 201 5  (the 

·'K Vv'C Prujcct'-) to meet local system needs. In the KWC Area, demand is growing at  more than 

twice the provincial rate. 

Pursuant Lo u direction drrted August I X, 200S (the "2008 Direction"), the OPA procured Crom 

TransCarwda Energy Ltd. ("TnmsCunada"') the design, construction and opermion of a 900M\V 
natural gas generat ing station i n  Oakvil le (the "Oakvi l le  Gencmting Station''). On October 7. 

2010, l announced that the Oakville Generating Station \VOuld not proceed as changes in demand 

and supply have made the Oakvi ! lc  Generating station no longer necessary. 

in l ight  of the foregoing, together with the OPA, the G-overnment has discussed \vi t h  

TransCa 11a d;1 l].l(c. C()1JJntr;t f1lr.Jh.£ Q•[! �yi)l<;. llcrJ<c()r.tirrg.SL<tij::m.JrrJd. a project 

that \vou!d meet the KWC Area [�upply rt.'-quircmcnt. 

Therefore. rmrsuan! to my authority under subsection 25.32(4) of the Act, I din.TI the OPA to 

assume responsibility for discussions with TransCanada to procure a g_as p!anl-·--\vi th cnntract 
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capucity or i!!J!IIIIII!J!II!J!!lll in the KWC Area to address the rcliability needs described 

above, including the ncgotJatJon and execution of an interim implementation agreement to 
address the costs of and work on the KWC Project before a definitive agreement is executed. To 
best protect electricity rate payers, the OPA should,_ __ iLiL dcl'm." J.\[2{2.I!_I[l:I.lil!.£.. cnmtl\.!1.�.---'ill_<JJ 

!l�U...i .. ;_t tinn:-: \vith_ nc!.:otiatiQns in _ses�s;:L .. Qf thc .Jlllllual .1£rmin;_ttion of the contract_ fur the 
_Q;,tl::;_}i.lli,:_j__.!_cncr.llLi!lg St .. �lhl!l,__lonking for opportunities to rcprofilc investments already made by 
T ran sCa n ad a __ ;uH.LJJJ.i.uLmiLt: ... P.\SJJ>JJ .. \.:�mt.;;. 
It is anticipated that the OPA wil l  complete the contract for the KWC Pro_ject hy June 30, 201 1  
having regard to a reasonable balance of risk for TransCanada, the mutual termination of the 

contract for the Oakville Generation Project and the needs and interests of Ontario electricity 
customers. I! is further expected that the contract provide for an in service date of no later than 
spring of 2015 to meet the demand needs of the community. 

As with all electricity generation projects procured by the OPA, the KWC Project shall be 
required to undergo al l  applicable municipal und environmental approvals tn ensure it meets or 

exceeds regulated standards, including those for air quality, noise, odour and vibration. Any 
duty to consult and accommodate Aboriginal communities on the KWC Project must he fulfilled. 

For greater clarity, the OPA is not required by this direction to enter into a contract with 

Tran.sCanada if it is unable to reach agreement with TransCanucla on terms thut satisfy the 
requircmcuts of this direction <md ful ly consider rate payers' interests. In such event, the OPA 

may seck to n:covcr its costs, if any, relating to the implementation ugrcemcn! in accordance 
with its statutory authority. 

I further direct that the 2008 Direction is hereby revoked. 

This dirtction shall be effective am! binding as of the date hereof. 

Brad Duguid 
Minister of Energy 



From: 
Sent: 
To: 

Attachments: 

Michael Lyle [Michaei.Lyle@powerauthority.on.ca] 
April 1 5, 201 1 4:20 PM 
Perun, Halyna N.  (ME l )  
FW: TCE 
2045570·I_2.doc 

Sorry. This a lso shou ld  have been sent to you. 

Michael Lyle 
Genera! Counser and Vice President 
Legal, Aboriginal & Regulatory A!iairs 
Ontario Power Auttwrity 
1 20 Adelaide Street West, Suite ·1600 
Toronto, Ontario, M5H H i  
Direct: 4 1 6-969-6035 
Fax: 4 1 6.969.6383 
Email: micha�(@powerauthorliJ!.on.CEJ. 

This e�rnail message and any files transmitted with it are imendet.i only for the named recipient(s) above� and may contain infonmotion that is privilefJed, confidenticil 
and/or exempt frorn disclosure under applicable law_ If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 

Jiles transmitted with it is stricHy prohibited. If you have received this message in error, or are not the named recipient(s), please noiily the sender irnme(iiately 

From: Michael Lyle 
Sent: April 15, 2011  4:20 PM 
To: 'Sean.t"lu l lin@ontario.ca'; 'craig.maclennan@ontario.ca'; 'david.l indsay@ontario.ca'; 'James Hinds' 
Cc: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Kil leavy; Susan Kennedy; Deborah Langelaan 
Sut•iect: TCE 

SOLICITOR/CLIENT PRIVILEGE 

Attached per o u r  earl ier conversat ion  is the d raft letter with respect to mediat ion and arbitration. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Afla·�rs 
Ontario Power Authority 
1 20 Adelaide Street West, Suite 1 600 
Toronto, Ontario, M5H Hi 
Direct: 4 1 6-969-6035 
Fax: 4 1 6 .969.6383 
Email :  rn ichael. lyle(cilpowerauthority.on.ca 

This e-mail message and any Wes transmiued with it are intended only for the named reclpient(s} atlOve and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s ) ,  any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipieni(s). please notify the sender immediately 
and delete this e-mail messa9e 





April 1 5 ,  201 1  

SENT AND EMr'\IL 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450 - 1 Street, 

Alberta 

Dear Alex: 

Southwest GTA Clean 

Ltd. (''TCI�") 

"'"""'"' L:ou:tr:act (the "Contract") between TnmsCanada 

Or1l:>rio Powe·•· Authority (the dated Ucto!Jer 

your email o f  April 13, 201 1, you questioned the merit of the parties entering into a mediation 
process. l can assure you that the OPA's proposal to  mediate was made in good faith and in  an 
effort to  work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues 
including those respecting CAPEX estimates and TCE's alleged damages. lt would also permit a 
process whereby TCE could provide information that i t  considers commercially sensitive to a 
mediator (and any expert engaged by the mediator) who could then maintain confidentiality o f  
such i ni(lrmation from the OPA while faci litating further discussions between the parties. s 
rejection of the OPA 's proposal to continue negotiations in  a mediated process forecloses the 
parties from receiving the benefits of third party facilitation. 

The OPA is hopeful that, on rei1ection, you will recognize the benefits of participating in  
negotmtwns the assistance of a mediator. We believe tbat TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2  of the 
Contract. I f  you are not prepared to continue negotiations in a mediated process, the OP A 
requests that the parties meet to discuss an arbitration of  the dispute between the parties and 
terms o f  reference of  an arbitration. !n that case, we would ask you to have your legal counsel 
contact ours. 

M ay we please hear from you at your earliest opportunity. 

U·:Gtd._J :21l4S5701 .2 



- 2 -

Sincerely, 

ONTARIO !'OWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

lHiAL�! ::2045570\.2 



From: Kelly, John (JUS) 
Sent: A phi 1 5 ,  201 1 6:05 PM 

Peron, Halyna N.  (MEl) 
RE:  TCE 

To: 

We need to know who said what and when and to whom. 

We would want a witness statement from each of the people who were involved in discussions with TCE from the 
Government settin g  out: 

1 .  who they are anci what their role is in this matter 
2. what meeting or meetings they were at with TCE or it's reps. 
3 .  what they heard in chronological order 
4. what was said by all 
5. what , if anything they said 
6. what notes if any they made at or about the t ime.(they would include copies of notes to us) 

It is important to know what level they are at in terms of authority. 

They would either send the memo to me or Eunice marked Privileged and Confidential or to you to send to us. 

They would record that they have been asked to prepare the notes for use in anticipation of tl1reatenecl l it igation. 

It is important that they understand that what they say is privilegecl and wont be disclosed by us without their 
consent. They need to be as accurate and honest as possible .FaHure to be accurate and honest will not be in their 
interest in  the long run. 

From: Peron, Halyna N. (ME!) 
Sent: April 15, 201 1  5:56 PM 
To: Kelly, John (JUS); Machado, Eunice (JUS) 
Sut•ject: FW: TCE 

Confidential and in (;.Qntempiation of Litiaation 

H i - here is the proposecl letter. Forgot to discuss with you tile common interest privileged agreement - wil l  need your 
advice on  that. 

I I  would be helpful to me for you to send me an email setting out what you would need from government people who were 
involved in discussions with TCE/OPA. Can you senci me a shoriy? Thank you ( I  wi l l  then copy you on rny emai l  to folks. 

Thank you I '  

:!fa(yna 
Halyna N .  Perun 
A/Director 
Legal Services 8rancl'• 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4 1 6) 325-6681 I Fax: (4 1 6) 325-1 781 
88: (416) 671 -2607 
E-mail: Halyna. Perun2(cilontario.cp 



Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you h ave received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: April 15, 2.01 1  4:2.0 PM 
To: Perun, Halyna N. (MEl) 
Subject: AN: TCE 

Sorry. This also should have been sent t o  you. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
1 20 Adelaide Street West, Suite 1 600 
Toronto, Ontario, M5H 1T1  
Direct 41 6-969-6035 
Fax: 416 .969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended reclpient(s), any dissemination, distribution or copying of this e-mail message or 

files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 

From: Michael Lyle 
Sent: April 15, 2.011  4:20 PM 
To: 'Sean.Mull in@ontario.ca'; 'craig.maclennan@ontario.ca'; 'david.lindsay@ontario.ca'; 'James Hinds' 
Cc: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
Subject: TCE 

SOLICITOR/CLIENT PRIVILEGE 

Attached per our earlier conversation is the draft letter with respect to mediation and arbitrat ion. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
1 20 Adelaide Street West, Suite 1 600 
Toronto, Ontario, M5H 1T1  
Direct 41 6-969-6035 
Fax: 41 6.969.6383 
Email: michael. lvle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential 
and/or exempt from diSclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient{s), please notify the sender immediately 
and delete this e-mail message 
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Perun, Halyna 
From: Kelly, John (JUS) 

Sent: April 1 8, 201 1 1 0  08 AM 

To: Perun, Halyna N.  (MEl )  

Page 1 of 1 

Assume that, after notification by the OPA that the contract was not preceding, someone from the Ministers offrce 
says to TCE "We will make you whole". 

Given that there has been a breach of the contract by OPA and given that the contract contains provisions 
excluding consequential damages, what consideration was given by TCE for the rep. by the Govt that it would be 
made whole? There may be no consideration for the promise and it may be unenforceable in any event. 

John Kelly 
Counsel 
Crown Law Office - Civil 
Ministry of the Attorney Geneml 
720 Bay Street - 8th Floor 
Toronto, ON 
M7A 2S9 

Tel 4 1 6-212-1 1 6 1  
Fax: 4 16-326-4 181  

email :  John.Kally@ontario.ca 

0411 8/20 1 1 





From: 
Sent: 
To: 

Kelly, John (JUS) 
April 1 7 ,  201 1  9:58 AM 
Perun, Halyna N. (MEl) 
RE:  TCE 

Halyna, there is no know reason at present to think that there is a conflict between 'political staff' and the Crown. We need 
to know what was said and by whom in order to determine ii political staff said anything which puts them in conflict with 
the Crown. If it was an employee of the Crown or a Deputy, that person is deemed to be held out by the Crown as it's 
representative . .  When and ii there i s  a conflict of interest, we can discuss separate representation. 

From: Perun, Halyna N. ( MEI) 
Sent: April 15, 2011  6 :52 Pf� 
To: Kelly, John (JU5) 
Sutljec:i:: RE: TCE 

Can you find out at your end plefJSe whether typically they have their own representation or whether typically CLOC 
represents? Something I am sure they'll be asking - so please give this some thought - thank you 

J{a(yrw 
Halyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Pll: (4 16)  325-6681 I Fax: (4 1 6) 325- 1 781 
BB: (41 6) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
Tl1is communication may be sol icitor/client privileged and contain contidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of trris information by otl1ers than the intended recipient(s) is 
prohibited. 11 you have received this message in  error please notify the writer and permanently delete the message <tnd 
all attachments. Thank you. 

From: Kelly, John (JUS) 
Sent: April 2011  6 : 50 PM 
To: Perun, Halyna N. ( r'"EI) 
Sut1jec:t: Re: TCE 

No 

From: Perun, Halyna N. (MEI )  
To: Kelly, John (JUS) 
Sent: Fri Apr 15 18 :43 :59 201 1 
Sut1iect: RE:  TCE 

OK thank s - I f  you could check it once in a while that would be helpfu l - hopefully i t  wi l l  be q uiet. I sent your request, by 
the way to the Deputy and the Ch ief of Staff in  the M inister's Office. 

Do you know at what point, it any, political staff would be asking for their own outside/independent counsel? 

1 



J{a/jna 
Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (41 6) 325- 1 781 
BB: (416) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you l1ave received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Kelly, John (JUS) 
Sent: April 15, 201 1  6:40 PM 
To: Perun, Halyna N. (ME!) 
Subject: RE: TCE 

I have a blackberry but rarely turn it on or look at it. I plan to be in the office on Sunday at about 1 0:30 for a few hours and 
could be contacted then. Otherwise I will check i t  from t ime to t ime. 

From: Perun, Halyna N. (MEl) 
Sent: April 15, 2011 6 :36 PM 
To: Kelly, John (JUS) 
Subject: RE: TCE 

Thanks for reminding me. PS - are you available on the weekend via B B  if something comes up on this matter that may 
need your urgent attention? 

J{a/jna 
Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 / Fax: (41 6) 325-1781 
BB: (416) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Kelly, John (JUS) 
Sent: April 15,  201 1  6:34 PM 

2 



, To: Perun, Halyna N .  (MEI) 
Suto1ect: RE: TCE 

I don't have particulars of the conference call yet 

From: Perun, Halyna N .  ( 1"1EI) 
Sent: April 15, 2011 5:56 PM 
To: Ke l ly, John (JUS); Machado, Eunice (JUS) 
Sut1ject: FW: TCE 

Confidential aud in Contemolation of Litiaation 

Hi - here is the proposed letter. Forgot to discuss witrl you the common interest privileged agreement - wil l  need your 
advice on that. 

It would be helpful to me for you to send me an email setting out what you would need from government people who were 
involved in discussions with TCE/OPA. Can you send me a shorty? Thank you (I wil l then copy you on my email to folks .  

Thank you ' !  

J{a{ylw 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Min istries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, O N  M5G 2E5 
Ph :  (41 6) 325-6681 I Fax: (4 1 6) 325-1 781 
BB: (41 6) 671 -2607 
E-mail :  HalynaPerun2@ontario.ca 

Notice 
This communication rnay be sol icitor/client privileged and contain confidential information intended only tor the person(s) 
to whom it is addressed. Any dissemination or use of this information by others ti1an the intended recipient(s) is 
prohibited. I f  you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you .  

From: 1>1\ichael lyle [mailto:Michael.lyle@powerauthority.on.ca] 
Sent: Apri l  15, 2011 4:20 PM 
To: Perun, Halyna N. (fv1EI) 
Sut1jec:t: FW: TCE 

Sorry. This also should have been sent to you. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
1 20 /\clelaide Street West, Suite 1 600 
Toronto, Ontario, M5H 1 Ti 
Direct: 4 1 6-969-6035 
Fax: 4 1 6.969.6383 
Email: rn ichael , lvle.@QOW."J:.Quth_p_r:[t'{,Qll.Qi'i 
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T1'1is e-mail message and any files transmitted with it are intended only lor the m�med reciplent(s) above and may contain iniormation that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 

files transmitted with it is strictly prohibited. !f you have received this message in error, or are not the named recipient{s), please notify the sender immediately 

from: Michael Lyle 
Sent: April 15, 2011  4:20 PM 
To: 'Sean.Mullin@ontario.ca'; 'craig.maclennan@ontario.ca'; 'david.lindsay@ontario.ca'; 'James Hinds' 
Cc: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
Subject: TCE 

SOLICITOR/CLIENT PRIVILEGE 

Attached per our earlier conversat ion is the draft letter with respect to mediation and arbitrat ion. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
1 20 Adelaide Street West, Suite 1 600 
Toronto, Ontario, M5H H1 
Direct: 41 6-969-6035 
Fax: 4 16.969.6383 
Email :  michael.lvle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with H is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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From: 
Sen!: 
To: 

Thanks Halyna 
Eunice Machado 

Machado, Eunice (JUS) 
April i 8 ,  201 i 6:27 PM 
Perun, Halyna N. (MEl) 
Re: TCE 

Counsel, Crown Law Office - Civil 
T: 4 i 6-326-4576 
Eunice.Machado@ontario.ca 

from: Perun, Halyna N,  (MEl) 
To: Machado, Eunice (JUS) 
Cc: Carson, Cheryl (f"!El) 
Sent: Mon Apr 18 18:25:29 2011 
Sutrjec:t: RE: TCE 

Thanks Eunice - no problem - we (the lawyers) were clis-'rnvited to the 1 0  a.m. and I haven't heard a thing since then. 
John also sent us an  email re what we should be asking the cl ients to prepare and I ' l l  send this to you next 

.'l{afyna 

Halyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 / Fax: (4 1 6) 325 - 178 1  
B B  (41 6) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be sol icitor/client privileged and contain confidential information intended only for tile person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments_ Thank you. 

Fro m :  Machado, Eunice (JUS) 
Sent: April 18, 2011 1 :05 PM 
To: Peron, Halyna N, (ME!); Kelly, John (JUS) 
Sut1jec:t: Re: TCE 

Hi Halyna, 

From witnesses, we need: 

- a  written statement of each person's individual recollection of what meeting(s) were hac! witrt TCE, date(s), who was 
present, what was said, by whom etc 
- to the extent possible, they should write down exactly what they recall was said and avoid paraphrasing 
- they should not compare their notes with the other people who were at the meeting - this is an individual exercise 
- if t11ey took notes at the meeting, they should attach a copy of their notes as well 



Sorry 1 couldn't make tl1e 1 Oam mtg either_ I'm in the office for the rest of the day if I can be of assistance. 

Thanks 
Eunice Macl1ado 
Counsel, Crown Law Office - Civil 
T: 41 6-326-4576 
Eunice.Machado@ontario.ca 

From: Perun, Ha lyna N_ ( M El) 
To: Kelly, John (JUS); Machado, Eunice (JUS) 
Sent: Fri Apr 15 17:56:02 2011 
Subject: FW: TCE 

Confidential and in Contemplation of Litigation 

;-

Hi - here is the proposed letter. Forgot to discuss with you the common interest privileged agreement - will need your 
advice on that. 

It would be helpful to me for you to send me an email sett ing out what you would need from government people who were 
involved in discussions with TCE/OPA. Can you send me a shorty? Thank you (I will then copy you on my email to folks. 

Thank you!! 

.7[aljtw 
Halyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (41 6) 325- 1 781  
BB: (416) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: April 15, 2011 4:20 PM 
To: Perun, Halyna N. (ME!) 
Subject: FW: TCE 

Sorry. This also should have been sent t o  you. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
1 20 Adelaide Street West, Suite 1 600 
Toronto, Ontario, M5H H1 
Direct: 41 6-969-6035 
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Fax: 4 i 6.969.6383 
Email :  m ichael. lylec@powerauthority.on .ca 

This e-mai! messclge and any files transmitted wi11'1 ii are intended only for the named recipient(s) above and may contain information that is privileged, conliden1i:=J.I 
and/or exempt from disclosure under app!lcable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e�rnail message or 

files 1ransrnitted 'Nllh it is strictly prohibited. il you have receivect this rnessaQe in error, o r  are not the named recipieni(s), please notify the semter immediately 

From: Michael Lyle 
Sent: April 15, 2011  4:20 PM 
To: 'Sean.Mul l in@ontario.ca'; 'craig.maclennan@ontario.ca'; 'david. l indsay@ontario.ca'; 'James Hinds' 
Cc: Co l in Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael 1\i l leavy; Susan l<ennedy; Deborah Langelaan 
Su!Jjec:t: TCE 

SOLICITOR/CLI E NT PRIVILEGE 

Attached per o u r  earl ier conversation is the draft letter with respect to mediation and arbitration. 

Michael Lyle 
General Counsel end Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power A uthority 
1 20 Adelaide Street West, Suite 1 600 
Toronto, Ontario, M5H 1 T1 
Direct: 4 1 6-969-6035 
Fax: 4 1 6 .969.6383 
Email: michael. ly!§_@.Rowerauthoritv .on .ca 

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that ls privileged, confidential 
anli!or exempt from disclosure under applicable law. If you are not lhr: intended reciplent(s) ,  any dissemination, distribution or copying of this e-mail message or 
any files tromsmiHed with it is strictly prohibited. If you h::we received this message in error, or are not the named recipient(s), please notrfy the sender immediately 
and delete ihis e-maH rnessage 
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From: 

Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Nimi Visram [Nimi.Visram@powerauthority.on.ca] on behalf of Michael Lyle 
[Michaei.Lyle@powerauthority.on.caj 
April 20, 201 I 3:46 PM 
Perun, Halyna N. (MEl)  
Michael Lyle 
TCE 
Thornton Grout Finnigan LLP Letter April 1 9, 201 1 .pdf 

Please find attached correspondence from Thornton Grout Finnigan LLP dated April 19, 2011. 

Nimi Vis  ram I Ontario Power Authority 1 Executive Assistant & Board Coordinator, to General Counset & Vice President, Legal, Aborlgina! and 

Regulatory Affairs 

120 Adelaide St W., Suite 1600 I Toronto, Ontario, MSH lTl 

'El'Phone: 416.969.6027 I <!o:· Fax: 416.967.3683/ 2? Ernali: niml.visrc.ml@oowE.GHLthQ.ri1Y..:.9.D..:Ca 

� Please consider your environmental responsibility before printing this email .  





Thornton Grout Finnigan LLP 
fl£5"HWCHJRING.; LITII:iHIDN 

April 19, 20 1 1  

VIA EMAIL 

WITHOUT PREJUDICE 

Ontario Power Authority 
120 Adelaide Street West 
Suite 1600 
Toronto, Ont8Iio 
MSH lTl 

Attn: Colin Andersen 

Dear 

Re: 

Chief Executive Officer 

Southwest GTA Clean 
TnmsCanada Energy 
dated October 9, 2009 

Ministry of Energy 
h . 

4' Floor, He8Ist Block 
900 Bay Street 
To.rortto, Ontario 
M7A 2El 

Cnnadi;:m Pacific Tower 
Toronlo-Dornlnlon Cr;ntre 

100 Wellington Slreel Wost 
Suite 3200, P.O. Box 32'1' 
TorMtc, ON CanadtJ t�l;;iK 1K7 
Tl-16.304.1616 Fl\16.30fd313 

Michael E. Barrack 
T: 4 1 6-304-1 109 
E: mbarrnck@tgf.ca 

Attn: The Honourable Brad Duguid 
Minister of t<:oencv 

Energy Snpply Contract (the "Contract") 
("TCE"} and Ontario Power Authority (the "OPA"} 

Wc have been retained by TCE to represent its interests in connection with t.he termination of the 
Contract by letter dated October 7, 20 ! 0. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to 
the OP A regarding the termination. 

In the tenninaticn letter, the OPA sl81ed 10 TCE, "the OPA acknowledges that you arc entitled to 
your reasonable damages from the OPA, including anticipated value of the Contract." The 
letter also identified the OPA's "wish to work vvith you to identify other projects and the extent 
to which such projects may compensate you for temrination of the Contract while appropriately 
protecting the interests of ratepayers." 

We. have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested 
in the termination lelter, despite several months of negotiations. Our instructions are to 
commence the fonnal legal process of identifying the appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract Enrd an appropriate 
mechanism for transferring that value from the OPA and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner ofproceeding. 



TGF 2. 

Thornton Grout Finniga,n LLP 

We would be available to meet witb counsel to begin this process this week. We would request 
tbat your counsel contact us no later tban Tuesday, April  26, 20 1 1 .  Our client has instructed us 
to move forward -with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, April 20, 201 1 as part of the infonnal 
settlement discussions. While this fonnnl process of dispute resolution moves forward, Ol.\1' 
client remains -willing to discuss a!tematives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

L41/cm� 
Mic!Jael E. Barrack 
MEB/slg 

Cc CraigMacLennim, ChiefofStaffto the Minister of Energy 
JamisonSteve, Principal Secretary to thePremier 
Sean Mullin, [)irecfor of Policy, Office ofihe Premier 

tgf.ca 



From: 
Sent: 
To: 

Kelly, John (JUS) 
April 26, 201 1 8:29 AM 
Perun, Ha lyna N.  (MEl)  
RE:  TCE 

I don't have any. What is happening with this file? 

-·---- --

From: Perun, Halyna N.  ( MEl) 
Sent: April 21, 2011 4:22 PM 
To: Kelly, John (JUS); Machado, Eunice (JUS) 
Cc: Carson, Cheryl (MEl) 
Sutr]ect: RE: TCE 

H i - O PA is asking  about the common interest privilege agreement Please let us know your proposed changes - thank 
you 

J(ofyna 
Halyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 / Fax: (4 1 6) 325-1 781 
BB:  (41 6) 671 -2607 
E-mail: H alvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only lor the person(s) 
to whom it is addressed. Any dissemination or use oi this information by others than the intended recipient(s) is 
prohibited. li you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 

From: Perun, Halyna N. ( ��EI) 
Sent: April 2011 9:09 AM 
To: Kelly, John (JUS) 
Sui>jec:t: Re: TCE 

We'l l  need to get instructions as to whetl1er the min istry wants to reply independently of the opa - my guess is not but we' l l  
need to ask -

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
88:  41 6 671 2607 

Sent using BlackBerry 

From: Keliy, John  (JUS) 
To: Perun, Halyna N. (MEl) 



Sent: Thu Apr 21 08:56:49 201 1  
Subject: RE: TCE 

I think it says they are expecting a proposal from OPA 

From: Perun, Halyna N. (MEl) 
Sent: April 21, 2011  8:47 AM 
To: Kelly, John (JUS) 
Subject: Re: TCE 

It's addressed to the minister as well 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

from: Kelly, John (JUS) 
To: Perun, Halyna N. (MEI) 
Sent: Thu Apr 21 08:38:45 201 1  
Subject: RE: TCE 

This requests a reply from OPA ,not the Ministry. 

From: Peron, Halyna N. (MEl) 
Sent: Apri l  20, 2011 8:55 PM 
To: Kelly, John (JUS); Machado, Eunice (JUS); Carson, Cheryl (MEl) 
Subject: Fw: TCE 

Received this via OPA not ministry. Request for response by Tuesday. We'll need instructions from clients re reply 
references to "formal process" rather oblique. There is a proposal that OPA board was considering this evening to be put 
to TCE I guess tomorrow. I don't know much more than this but will connect with you tomorrow at some point once know 
more thanks 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

from: Nimi Visram <Nimi.Visram@powerauthority.on.ca> 
To: Peron, Halyna N. (MEl) 
Cc: Michael Lyle <Michaei.Lyle@oowerauthority.on.ca> 
Sent: Wed Apr 20 15:45:38 201 1 
Subject: TCE 

Please find att ached correspondence from Thornton Grout Finnigan LLP dated April 19, 201 1 .  

Nimi  Visram j Ontario Power Authority I Executive Assistant & Board Coordinator, t o  Genera I Counsel & Vice President, Legal, Aboriginal and 

Regulatory Affairs 

120 Adelaide St W., Suite 1600 1 Toronto, Ontario, MSH 1Tl 

2 



t' lii: Phone: 41.6.969.6027 [ :cc: Fax: 416.967.3683[ E mall: n i mi. visra rn (DJ powerautho rit't:9 ... D.:.� 

� Please consider your environmental responsibility before pdnting this email. 
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From: 
Sent: 
To: 

Calwell , Carolyn (MEl) 
April 27, 201 i 6:04 PM 
Perun, Halyna N.  (MEl) 
RE:  potential litigation 

Mike Lyle appreciated the heads u p - he hadn't heard. 

From: Perun, Halyna N. (MEl) 
Sent: April 27, 2011 5 :55 PM 
To: Lung, Ken (JUS); Slater, Craig (JUS) 
Cc: Calwell, Carolyn (MEI) 
Subje!ct: RE: potential litigation 

Thanks Ken - We'll let our client and the OPA know 

Ha[yna 
Halyna N. Perun 
I'JDirector 
Legal Services Branch 
Ministries of Energy 8, Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 I Fax: (416) 325- 1 78 1  
B B :  (4 1 6) 671 -2607 
E-mail: Ha lyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Than!< you. 

From: Lung, Ken (JUS) 
Sent: April 2011 5 : 33 PM 
To: Peron, Halyna N. (�lEI); Slater, Craig (JUS) 
Cc: Calwell ,  Carolyn ( MEl) 
Suibje:ct: RE: potential litigation 

Halyna, we have heard that PACA notice is on its way. Wi l l  copy when received. 

From: Perun, Halyna N. (MEl) 
Sent: April 8, 2011 7 :34 PM 
To: Lung, Ken (JUS); Slater, Craig (JUS) 
Co: Calwell, Carolyn (MEl) 
Suibje:ct: potential litigation 

Confidential 

Hi Ken and Craig: 

1 



Although this certainly won't be needing your immediate attention this weekend, we wanted to give you a heads u p  on  
litigation that we are anticipating. A PACA notice may be issued as  early as  Tuesday. 

You may recall that the government announced last October that the proposed Oakville Generating Station would no  
longer be  required due to system changes. At  the time of  the announcement, the Ontario Power Authority already had a 
contract with TransCanada. Since October, the OPA and TransCanada have been negotiating the exit of the Oakville 
contract, settlement of sunk costs and lost profit and the development of a new plant in the Kitchener Waterloo Cambridge 
area (that the KWC plant would go to TransCanada is not public knowledge - industry expects it to be procured through 
the OPA's typical practices). 

The OPA advises that negotiations appear to be close to an impasse and the tone is becoming increasingly aggressive. 
We understand that Energy M inister's staff will be meeting with TransCanada on Tuesday. The PACA notice may follow 
shortly thereafter. 

We can expect that both the OPA and the government will be named in any action. 

We also understand that TransCanada's plan is to "name names". Political staff were involved in initial discussions with 
TransCanada about the decision not to proceed with the plant. 

We will need l itigation support. The OPA has retained Osiers, which has also been involved in the negotiations. The 
OPA would l ike to set up a lawyers meeting with all litigation counsel and the Ministry later next week. We have heard 
from the OPA that TransCanada may be using in-house counsel at this point and is in the process of seeking external 
counsel. 

Carolyn or I will let you know what more we hear. 

J{a/jna 
Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Pl1: (4 1 6) 325-6681 / Fax: (41 6) 325- 1 78 1  
B B :  (41 6) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (MEl) 
April 27, 201 i 7:56 PM 
Perun, Halyna N .  (MEl )  
Fw: TCE 

Again, apologies. I spoke to Mike Lyle by phone. 

from : Calwel l ,  Carolyn (r"'E!) 
To: Lindsay, David (ENERGY) 
Cc: Wismer, Jennifer (MEl) 
Sent: Wed Apr 27 18:03 :40 2011  
Sut1jec:t: TCE 

Confidential/Solicitor-Client Privileged 

MAG advises that they have heard that tile notice from Transcanada under the Proceedings Against the Crown Act is  "on 
its way". Tl<is notice is required at least 60 days before Transcanada can file a statement of claim against the province. 
Serving the notice starts the clock running. After 60 days, Transcanada could then file its statement of claim at any time 

- it need not fi le right away. We wil l keep you posted as we 11ear more. 

Carolyn 

Carolyn Calwe!! 
A/Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.21 25409 

This communication may be solicitor/client privileged and contain confidential information only Intended tor the person(s) to whom it is addressed. Any 
dissemin8tion or use of this information by others 'than the intended recipient(s) is prohibited. li you have received this message in error please notify the writer 
and permanently delete the message and all attachments. Thank you. 
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From: 
Sen!: 
To: 

Calwell, Carolyn (MEl)  
April 28,  201 1  7:25 AM 
Maclennan, Craig (MEl)  

Cc: Wismer, Jennifer (MEl) ;  Perun, Halyna N .  (MEl) 
Re: 

Confidential/Solicitor-Client Privileged 

The notice is not publicly posted. There is nothing to stop 
or similar manner. 

Carolyn 

----- Original Message - - - - 
From: Maclennan, Craig ( MEl) 
To: Calwell, Carolyn (MEl)  
Sent Thu Apr 28 07: 1 i : 1 7  201 1 
Subject 

Is TC's notice p u blic? Does it get posted? 

1 

from making it public through a m ed'1a release 
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From: 
Sen!: 
To: 
Cc: 
Subject: 
Altachments: 

Calwell, Carolyn (MEl) 
April 28, 201 1  9:09 AM 
Maclennan, Craig (MEl ) ;  Lindsay, David (ENERGY) 
Wismer, Jenn ifer (MEl) ;  Perun, Halyna N ,  (MEl) ;  Carson, Cheryl (MEl) 
FW: TransCanada Energy Limited v. Her Majesty in r ight of Ontario 
Letter to C. Andersen_B. Duguid from M. Barrack dated April 1 9 ,  201 1 .PDF; PAC s. 7 Notice 
Aprii 27.PDF; Letter to Pourbaix from OPA dated October 7, 201 0.PDF; Oct. 7, 201 0  Press 
Release .PDF 

Confidential/Solicitor-Client Privileged 

Please f ind attached notice from TCE under the Proceedings Against the Crown Act that has been received by MAG. 
Also attached are the documents to which TCE refers i n  its notice. 

It appears that the notice was served yesterday. TCE will therefore be in a position to issue a Statement of Claim against 
the province on or after June 27'"-

Carolyn 

Carolyn Calwe!! 
A/Deputy Dfrector 
Ministry of Energy & M inistry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Tor onto ON M5G 2E5 
416.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person{s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please nmify the 'Nrlter 
and permanently delete the message and an attachments. Thank you. 
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From: Calwell, Carolyn ( M E l) 

Sent: April 28,  201 1 9:30 AM 

To: Maclennan, Craig (MEl) ;  Lindsay, David (ENERGY) 

Cc: Wismer, Jennifer ( M El);  Perun, Halyna N. (MEl) ;  Carson, Chery l  (ME l )  

R E :  T ransCanacla E nergy Limited v .  Her Majesty in right o f  Ontario 

Confidential/Solicitor-Client Privileged 

I of 2 

The obl igation to give notice only applies to the Crown - not to the OPA I don't expect that TCE would have 
served a PACA notice on the OPA, except on an i nformation or courtesy basis. I don't know whether TCE has 
done so. 

TCE could issue its Statement of Claim against the OPA at any time (without waiting 60 days), but as a practical 
matter, is un l ikely to do so, as it would than be put to the expense of bringing a motion before the court to either 
amend its Statement of Claim to include Ontario or to join tvvo separate actions against the OPA and Ontario. 

Despite serving the PACA notice, TCE could decide not to proceed with the claim. 

After 60 days, TCE can proceed against Ontario at any time up to the expiry of the l imitation period. The 
limitation period generally expires on the "second anniversary of the day that the claim was d iscovered". In this 
case, the claim would have been "discovered" on October 7, 2 0 1 0  when the Minister announced that the Oakville 
Plant was not proceeding and Colin Andersen sent his letter to TCE .  

Therefore, TCE can bring a claim against Ontario any time between June 27, 201 i and October 7 , 201 2 .  TCE 
can bring a claim against the OPA between now and October 7, 2012.  

Carolyn 

from: Maclennan, Craig (ME!) 
Sent: April 28, 2011  9:21 AM 
To: Lindsay, David (ENERGY); Calwell, Carolyn (ME!) 
Cc: Wismer, Jennifer  (MEl); Perun, Halyna N .  (MEl); Carson, Cheryl (ME!) 

Re: TransCanada Energy Limited v .  Her Majesty in right of Ontario 

Did they file against opa? I 'm confused. 

From: Lindsay, David (ENERGY) 
To: l"laclennan, Craig (MEl); Calwell, Carolyn ( MEl) 
Cc: Wismer, Jennifer (MEl); Perun, Halyna N. (MEl); Carson, Cheryl (ME!) 
Sent: Thu Apr 28 09:17 : 10 2011 
Sui:JjE!ct: Re: TransCanada Energy Limited v. Her Majesty in right of Ontario 

I defer to legal counsel, but I believe that the 60 day notice period is with respect to the Crown. 

TCE actually has a contract with the OPA and the 60 day notice requirement doesn't apply to the OPA 

David 

from: l"laclennan, Craig (MEl) 
To: Calwell, Carolyn (fvJEI); Lindsay, David (ENERGY) 

04/29/2 0 1 1 



Cc: Wismer, Jennifer (MEl); Perun, Halyna N. (MEl); Carson, Cheryl (MEl) 
Sent: Thu Apr 28 09:13 :14 2011 
Subject: Re: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Not before june 27? 

From: Calwell, Carolyn (MEl) 
To: MacLennan, Craig (MEl); Lindsay, David (ENERGY) 
Cc: Wismer, Jennifer (ME!); Perun, Halyna N. (ME!); Carson, Cheryl (ME!) 
Sent: Thu Apr 28 09:08:48 201 1  
Subject: FW: TransCanada Energy Limited v .  Her Majesty i n  right o f  Ontario 

Confidential/Solicitor-Client Privileged 

Page 2 of2 

Please find attached notice from TCE under the Proceedings Against the Crown Act that has been received by 
MAG. Also attached are the documents to which TCE refers in its notice. 

It appears that the notice was served yesterday. TCE will therefore be in a position to issue a Statement of Claim 
against the province on or after June 27th 

Carolyn 

Carolyn Calwe!l 
A!Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street. Suite 425 
Toronto ON M5G 2E5 
4 1 6.212.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. lf you have received this message in error please notify 
the writer and permanently delete the message and all attachments. Thank you. 
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From: 
Sen!: 
To: 

Maclennan, Craig (MEl)  
April 28,  201 1 9:39 AM 
Calwell, Carolyn (MEl) ;  Lindsay, David (ENERGY) 

Cc: 
Subject: 

Wismer, Jennifer (MEl ) ;  Perun, Halyna N .  (MEl ) ;  Carson, Cheryl (MEl )  
Re:  TransCanacla Energy Limited v. Her Majesty in right of Ontario 

01< thanks al l .  

From: Calwell, Carolyn (MEl) 
To: MacLennan, Craig (MEl); Lindsay, David (ENERGY) 
Cc: Wismer, Jennifer (MEl); Perun, Halyna N.  ( MEl); Carson, Cheryl (MEl) 
Sent: Thu Apr 28 09:30: 11  2011 
Suibje,ct: RE: TransCanada Energy Limited v. Her Majesty in r ight of Ontario 

Confidential/Solicitor-Client Privileged 

The obligation to give notice only applies to the Crown - not to the OPA. I don't expect that TCE would have served a 
PACA notice on the OPA, except on an information or courtesy basis. I don't know whether TCE has done so. 

TCE could issue its Statement of C lairn against the OPA at any time (without waiting 60 days), but as a practical matter, is 
unlikely to do so, as it would then be put to the expense of bringing a motion before the court to either amend its 
Statement of Claim to include Ontario or to join two separate actions against the OPA and Ontario. 

Despite serving the PACA notice, TCE could decide not to proceed with the claim. 

After 60 days, T C E  can proceed against Ontario at any time up to tt1e expiry of the l imitation period. The l im itation period 
generally expires on the "second anniversary of !Ire day that the claim was discovered". In this case, the claim would 
have been "discovered" on October 7, 2010  when the Min ister announced that the Oakville Plant was not proceeding and 
Colin Andersen sent his letter to TCE. 

Therefore, TCE can bring a claim against Ontario any time between June 
claim against the OPA between now and October 7,  201 2.  

Carolyn 

from: t"'acLennan, Craig (MEl) 
Sent: April 28, 2011 9 :21  AM 
To: lin dsay, David (ENERGY); Calwell, Carolyn (MEl )  
Cc: Wismer, Jennifer ( MEl); Perun, Halyna N .  (MEl); Carson, Cheryl (MEl) 
Suibje,ct: Re: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Did they file against opa? I 'm confused. 

From: Lindsay, David (ENERGY) 
To: MacLennan, Craig (MEl); Calwell, Carolyn ( M El) 
Cc: Wismer, Jennifer (ME!); Perun, Halyna N .  ( MEI) ;  Carson, Cheryl (MEl) 
Sent: Thu Apr 28 09:17: 10 2011 
Subje,ct: Re: TransCanada Energy Limited v. Her Majesty in right of Ontario 

201 1 and October 7, 201 2 .  TCE can bring a 

I deter to legal counsel ,  but I believe that the 60 day notice period is with respect to the Crown. 

TCE actually has a contract witlr tr1e OPA and t11e 60 day notice requirement doesn't apply to tire OPA. 
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David 

From: Maclennan, Craig ( MEI) 
To: Calwell, Carolyn (MEl); Lindsay, David (ENERGY) 
Cc: Wismer, Jennifer (MEl); Perun, Halyna N. (MEl); Carson, Cheryl (MEl) 
Sent: Thu Apr 28 09: 13:14 201 1  
Subject: Re: TransCanada Energy Limited v .  Her Majesty in right of Ontario 

Not before june 27? 

From: Calwell, Carolyn (MEl) 
To: Maclennan, Craig (MEl); Lindsay, David (ENERGY) 
Cc: Wismer, Jennifer (MEl); Perun, Halyna N. (MEl); Carson, Cheryl (MEl) 
Sent: Thu Apr 28 09:08:48 2011 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Confidential/Solicitor-Client Privileged 

Please find attached notice from TCE under the Proceedings Against the Crown Act that has been received by MAG. 
Also attached are the documents to which TCE refers in its notice. 

I t  appears that the notice was served yesterday. TCE will therefore be in a position to issue a Statement of Claim against 
the province on or after June 2?'h 

Carolyn 

Carolyn Calwel! 
NDeputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
41 6.21 2.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person{s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient{s) is prohibited. If you have received this message in error please notify the writer 
and permanently delete th� message and al! attachments. Thank you. 
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From: 
Sen!: 
To: 
Cc: 

Calwell, Carolyn (MEl)  
April 28,  201 1 5:32 PM 
Lung, Ken (JUS) \ 
Perun, Halyna N .  (MEl)  
FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Attachments: Letter to C.  Andersen_B. Duguid from M. Barrack dated April 1 9, 201 1 .PDF; PAC s. 7 Notice 
Aprii 27.PDF; Letter to Pourbaix from OPA dated October 7, 201 0.PDF; Oct. 7, 2 0 1 0  Press 
Release.PDF 

Ken, can you please confirm that the PACA notice was served yesterday and advise as to the manner of service? 
assume that there was no cover letter? 

Carolyn 

from: Perun, Halyna N. (t�E!) 
Sent: April 28, 2011 8:38 AM 
To: Calwell, Carolyn (MEl) 
Cc: Carson, Cheryl (ME!) 
Subje:ct: Fw: TransCanada Energy Limited v.  Her Majesty in right of O ntario 

Hi Carolyn - please provide to dm and min office - thanks 

Halyna Perun 
A\Director 
Ph: 4 i 6  325 6681 
BB: 41 6 671 2607 

Sent using BlackBerry 

Fro m :  Lung, Ken (JUS) 
To: Perun, Ha lyna N.  (MEI) 
Sent: Thu Apr 28 08:25 :05 2011 
Su!bje,ct: FW: TransCanada Energy Limited v .  Her Majesty in  right of Ontario 

1 
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Thornton Grout Finnigan LLP Rl::sTRUCWRING + UTIGATION 

April l 9, 201 1  

VIA EMAIL 

PREJUDICE 

Ontario Power Authority 
120 Adelaide Street 

1 600 
Toronto, Ontario 
M5H l T l  

Attn: C olin Andersen 

Dear Sirs: 

Ministry of Energy 
41h Floor� '"----· Luu'"' 
900 Street 
Toronto, Ontario 
M7A 2EI 

Canadian Pacific Tower 

Toronto�Dominion Centre: 
iOO Wellington Street West 

Suile 3200, P.O. Box 329 

Toronto, ON Canada M5K. 1K7 

T 1,16.304.1616 F 416.3011.1313 

Michael E. Barrack 
T: 4 1 6-304-1 109 
E: mbr:nuck@tgf.ca 

Attn: The Horwurable Brad Du!!uiid 
Minister of EnerP'V 

Re: Southwest GTA Energy Supply Contract (the "Contract") 
""''-- ""'"u'" Energy Ltd. ("TCE"} ami Ontario Power Autlwdty (the "OPA") 

9, 2009 

We have been retained by TCE to represent its interests the tem1ination of the 
Contract by l etter dated October 7, 20 10.  That termination occurred following a public 
announcement by Minister Duguid. We are tmcerlain whether the Minister issued a directive to 
the OP A regarding the termination. 

In the tennination letter, the stated to TCE, "the OPA acknowledges that you are entitied to 
your reasonable damages from the OPA, including the anticipated value of the Contract." The 
letter also identified the OPA's "wish to work with you to identifY other projects and the extent 
to which such projects may compensate you for tennination of the Contract while appropriately 
protecting the interests �! 

We have been briefed on the unsuccessful attempts to this matter on the basis suggested 
in the tem1ination l etter, despite several months of negotiations. Our instructions are to 
commence the formal legal process of identifying the appropriate mechanism to determine the 
reasonable damages, including the anticipated value of the Contract an appropriate 
mechanism for transferring that valne from the OPA and the Province of Ontario to TCE. ln 
order to facilitate this process, we would request that you have your legal counsel contact us in 
order to discuss the manner of proceeding. 



TGF 2. 

Thornton Grout Rnnigan l!.J' 

We would be available to meet with counsel to begin this process this week. We would request 
that your counsel contact us no later than Tuesday, April 26, 201 1 .  Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, April 20, 20 1 1  as part of the informal 
settlement discussions. While this formal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the formal process. 

We look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Staff to the Minister of Energy 
Jamison Steve, Principal Secretary to the Premier 
Sean Mullin, Director of Policy, Office of the Premier 

tgf.ca 



Notice Pursuant to Section 7 of the Proceedings Against the Crown Act 

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of 

Ontario of its claim for damages arising out of the termination on October 7 , 2 0 1 0 of the 

Southwest GTA Clean E nergy Supp ly Contract between TransCanada Energy Ltd. 

("TransCanada") and the Ontario Power Authority ("OPA") dated October 9,  2009 (the 

"Contract"). On October 7 ,20 1 0  the Minister of Energy, the Honourable Brad Duguid publ icly 

announced that the Province would not proceed with the construction of the power plant that 

was the subject matter of the Contract . Subsequently, by letter also dated October 7, 201 0 ,  the 

OPA informed TransCanada that it would not complete the Contract. TransCanada accepted 

the O PA's repudiation of the Contract. As a result of the termination of the Contract, 

T ransCanada has suffered damages including the anticipated financial value of the Contract. 

Please find attached the following documents dated October 7, 2 0 1 0 :  (a) the press release 

from the Ministry of Energy; and (b) the letter from the OPA to TransCanada repudiating the 

Contract. 





October 7, 20 t o  

T ransCanada Energy 'Ltd 
;.!SO-l �l Street 
Calgmy, AB T2P 5Hl 

Attn: Alex Pourbaix, 
President, 
Ertergyand Oil Pipelines 

Dear !vir Pourbaix : 

120 Adelaide Street West 
StJite !600 

Toronto, Ontarfo M'3H rn 
T 416-%7-7474 

F 416 967-1947 

WJ>"H .powcrrwthority .on ca 

Re: Southwest GTA Clean Energy Supply Contract "Contract'') between TransCanada 

E!!rergyLtd .. am! Ontario l'ower· Authority (the "OPA ") dated October 9, 2009 

As you are no doubt aware-, the Min-ister of Energy today announced that your OakviHe gas plant will not 

proceed. This: rilliiOLmc-ement is suppmtcd by the OPA1s plan.Tling analysis of the current circumstances 
in southwest G T'A. 

The OP A '.vi U  not proceed with the Contract As a result ofthis,. the OPA acknowle-dges that you me 
entitlec!. to your reasonable damages from the OPA, including the anticipate-d financial value of the 
Contract. We would like to begin negotiations with you to reach mutual agreement tO terminate the 
Contract 

Given Ontario's ongoing need for power generation projects and your desire to generate power in 
Ontario, we wish to work with you to identitY other projects and the extent to which such projects may 
compensate you fOr termination of the Conti act while appropriately prott."Cting the interests of ratepayers .. 

You am hereby directed to cease aJ1 further work and activities in connection with the l�acility (as 
defined in the ContJ act), other than anything that may be reasonably necessary in the circumstances to 
bring such work or activities to a concluslon_, 

We undertake thn.t we will not disclose this letter without giving you prior notice and we request lhat you 
do the same" 

Sincerely, 

ONIARIO PO\VER AUIHORifY 

Per:Ldt���L--� 
Name: Colin Andersen 
l. ttlc: Chief Executive Oftlcer 
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Oakville Power'Plant Not Moving Forward http://news.ontari o.ca!mci/en/20 I Of l 0/oakville-pow er-p !ant-not-mov ... 
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@ Facebook 

O a kv i l le Po 

7 ,  2 0 1 0  1 : 1 5 AM 

r PI  nt  N ot M ov i n g  o rwa rd 

M cG u i nty G rn m nt to I nvest i n  Tra ns m i ss i o n  
to M eet Loca l Power Demands 
Ontari o  i s  taking action to keep lig hts on in S outhwest Greater Toronto Area 

h o mes a n d  busi nesses w ithout the construction of a proposed natural g a s  p l a n t  i n  

O a kv i l l e .  

W h e n  t h e  n e e d  for this p l a n t  w a s  first i d e ntified 

d e m a n d  projecti o n s  for e l ectricity in t h e  a re a .  then ch a n ge s  i n  d e m a n d  a nd 

s u  - in clud i n g  more t h a n  8 , 0 0 0  megawatts o f  n ew, clea n e r  power a n d  

s u ccessful conservatio n efforts - m a d e  it clea r this proposed n a t u ra l  

g a s  p l a n t  is n o  longer requ ired. A tra n s m ission solution can e n s u re that t h e  

g rowing reg i o n  w i l l  h ave e n o u g h  e lectricity t o  m e e t  future n eeds of h o mes, 

h ospita ls, schools and busi nesses. 

The government is cu rrently u Energy n to e n s u re 

a stro n g ,  reliable, clean a n d  cost-effective Ple>rtriritv system that e l iminates 

nee on dirty coal .  

• T h e  n e e d  for additi o n a l  g e n e ration i n  S o u thwest GTA was first ide
.
ntified in 

2006.  Since then,  additi o n a l  s u pply h a s  come onl ine and demand picture 

h a s  c h a n g e d  i n  reg i o n .  

• O ntario perma n e n tly c l osed four m o re u n its o f  dirty, smog-pro d u cing,  

27/041201 l 7:26PM 
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coal-fired generation on October 1, 2 0 1 0 ,  fou r  years a h e a d  of schedule. 

• I n  2009, more than SO per cent of o u r  generation came from emissions-free 

sources. 

lEARN MORE 

• Read a bout the update to Ontario's Long-Term Energy Plan a n d  h ow to offer 

your views. 

• Learn more a bout renewable e n ergy i n  Ontario. 

• Find out a bout how Ontario is phasing out coal-fired g e n e ratio n .  

CO NTACTS 

• Andrew Block 

Minister's Office 

4 1 6-327-6747 

• Anne Smith 

Communications Branch 

4 1 6-327-7226 

Ministry of Energy 

ontario . ca/e n e rgy 

"As w e ' re putting together a n  u pdate to o u r  Long-Term Energy Plan, it h as 

become clear we no longer need this plant i n  Oakville. With tra nsmission 

investments we can keep the l ights on a n d  still shut down a l l  d i rty coal-fired 

generation." 

- Hon .  Brad D u g u id 

Minister of Energy 

"My d u ty as MPP has always been to put the priorities of Oakville first, a n d  

together, our voice was h e a rd .  I a m  trem e n dously pleased t h at this power plant 

will not be bui lt  a nywhere in Oakville. 1 wou ld like to thank my constituents for 

27/04/20 1 1  7:26 PM 
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their s u pport, a n d  Premier McGuinty a n d  M i n ister Duguid for their wi l l ingness to 

listen . "  

- Kevin Flynn 

M PP, Oa kvil le 

• © Queen's Printer for Ontario, 2009 - 201 1  
• IMPORTANT NOTICES 

lAST MO.DIHED: FEBRUARY 141 2011 
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From: 
Sent: 
To: 

Calwell, Carolyn (MEl )  
April 29 ,  201  1 6:42 PM 
Perun, Halyna N .  (MEl )  
Re:  TransCanada Energy Limited v. Her Majesty in right ol  Ontario 

Will do. Also, I spoke to Susan Kennedy about the Cooperation Agreement. She agreed to roy suggestions (fairly minor) 
in principle anci we'l l see a re-write next week. We'l l  need to get a briefing to get it signed, I expect. Wi l l  keep you posted 
once I see the next draft. 

Carolyn 

Fro m :  Perun, Halyna N. (MEI )  
To: Calwell, Carolyn (MEl)  
Sent: Fri Apr 2.9 18 :31 :35 201 1 

RE: TransCanada Energy limited v. Her f'iajesty i n  right of O ntario 

H i  Carolyn - l<en asked that we follow up with CLOG - He told roe this morning (as we were waiting for Mal l iha lor the 
diversity committee meeting and I forgot to let you know). 

J{a[yna 

Halyna N .  Perun 
NDirector 
Legal Services Branch 
M inistries of E nergy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4 1 6) 325-6681 / Fax: (41 6) 325- 1 78 1  
BB: (41 6) 671 ·2607 
E-rnail : Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to wl10m it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received tl1is message in error please notify the writer and permanently delete the message ancl 
al l attachments. Thank you. 

fro m :  Calwell, Carolyn ( MEl )  
Sent: April 28, 2011  5 :32 PM 
To: Lung, Ken (JUS) 
Cc: Perun, Halyna N .  (MEI) 
Su!JiE,ct: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Ken, can you please confirm thai the PACA notice was served yesterday and advise as to tl1e manner of service? 
assume that there was no cover letter? 

Carolyn 

From: Perun, Halyna N. ( MEI)  
Sent: April 28,  2011 8 :38 AM 
To: Calwell, Carolyn (MEI) 



Cc: Carson, Cheryl (MEl) 
Subject: Fw: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Hi Carolyn - please provide to dm and min office - thanks 

Halyna Perun 
A\Director 
Ph: 416 325 6681 
BB: 416  671 2607 

Sent using BlackBerry 

From: Lung, Ken (JUS) 
To: Perun, Halyna N. (�1EI) 
Sent: Thu Apr 28 08:25:05 2011 
Subject: FW: TransCanada Energy Limited v.  Her Majesty in right of Ontario 

2 
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From: 
Sent: 
To: 
Cc: 

Calwell, Carolyn (MEl)  
May 3,  201 1  1 1 :2 1  AM 
Machado, Eunice (JUS) 
Perun, Halyna N. (MEl)  
RE: TCE 

Eunice, we haven't heard anything further from our clients. We will make some inquiries and advise. I n  the meantime, 
please feel free to contact me d irectly about any matter related to this file. 

Carolyn 

Carolyn Calwel! 
A/Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Mlnistry of the Attorney Genera! 
777 Bay Street, Suite 425 
Toronto ON M5G 2E.5 
4H3,212.5409 

Fro m :  Machado, Eunice (JUS) 
To: Perun, Halyna N .  (MEI) 
Sent: Mon May 02 11 :37:20 201 1 
Subject: RE: TCE 

Hi Halyna ,  

I ' m  j ust fol lowing up  to see i f  you have any instructions yet on our meeting to discuss next steps? Let me k now. 

Thanks, 

Eunice Machado 
Tel: 4 1 6-326-4576 
Fax: 4 1 6-326-4 1 81 

From: Perun, Halyna N .  (MEl) 
Sent: April 2.1,  2011 4 :22 PM 
To: Kel ly, John (JUS); Machado, Eunice (JUS) 
cc: carso n, Cheryl (r�El) 
Sut1iec:t: RE: TCE 

Hi - OPA is asking about the common interest privilege agreement. Please let us know your proposed changes - tllank 
you 

Ha(ytuz 
Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 42c1 
Toronto, ON M5G 2E5 
Ph: (4 1 6) 325·6681 I Fax: (4 1 6) 325-1781  
BB: (4  1 6 )  671 -2607 



E-mail : Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prol1ibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 

from: Perun, Ha lyna N. ( MEI) 
Sent: April 21, 2011 9:09 AM 
To: Kelly, John (JUS) 
Subject: Re: TCE 

We'l l need to get instructions as to whether the ministry wants to reply independently ol the opa - my guess is not but we'll 
need to ask -

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB: 41 6 671 2607 

Sent using BlackBerry 

fro m :  Kelly, John (JUS) 
To: Perun, Halyna N. (MEI) 
Sent: Thu Apr 21 08:56:49 2011 
Subject: RE: TCE 

I think it says they are expecting a proposal from OPA 

from: Perun, Halyna N. (MEI) 
Sent: April 21, 2011 8:47 AM 
To: Kelly, John (JUS) 
Subject: Re: TCE 

It's addressed to the minister as well 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB :  4 1 6  671 2607 

Sent using BlackBerry 

From: Kelly, John (JUS) 
To: Perun, Halyna N. (MEl)  
Sent: Thu Apr 21 08:38:45 201 1  
Subject: RE: TCE 

This requests a reply !rom OPA ,not the Ministry. 

from: Perun, Halyna N .  (MEl) 
Sent: April 20, 2011 8:55 PM 

2 



To: Kelly, John (JUS); Machado, Eu nice (JUS); Carson, Cheryl (HE!) 
Sulbje,ct: Fw: TCE 

Received this v ia OPA not ministry. Request for response by Tuesday. We'l l  need instructions irom clients re reply 
references to "formal process" ratl1er oblique. There is a proposal that OPA board was considering this evening to be put 
to TCE I guess tomorrow. I don't know much more than this but wil l  connect witll you tomorrow at some point once know 
more thanks 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB: 4 1 6 671 2607 

Sent using Black Berry 

From: Nimi Visram <NimL\ILsiilm(Qlpowerf].U!.b9IitY�Q.n .cg> 
To: Perun, Halyna N. ( M El) 
Cc: Lyle <fv1ir;;llilillVIe@QQW\CfiJUthority.on.ca> 
Sent: Wed Apr 20 15 :45 :38 2 0 1 1  

Sutrjec:t: TCE 

Please find attached correspondence from Thornton Grout F inn igan LLP dated April 19, 2011. 

Nfrnl Vis ram I Ontario Power Authority 1 Executive Assistant & Board Coordinator, to General Counse! & Vice President, Legal, Aboriginal and 

Regulatory Affairs 

120 Adelaide St W., Suite 1600 ! Toronto, Ontario, MSH 1Tl 

�Phone: 416.969.6027 f (:;., Fax: 416.967.3683! :·?:: Email:  nimi.visram(iilpowerat-Ltb.QLttv.on.ca 

� Please consider your environmental responsibility before r:winting this email .  

3 
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From: 
Sent: 

Wismer, Jennifer (MEl )  
May 6, 201 1 4:07 PM 

To: 
Cc: 

Lindsay, David (ENERGY); Perun, Halyna N.  (MEl )  
Calwell, Carolyn (MEl)  
RE: MOF Answer re Public Disclosure of Schedule of Lawsuits, Claims, Possible Claims and 
Pending Litigation 

Yes, will do. Thanks 

From: Lindsay, David (ENERGY) 
Sent: May 6, 2.011  4:02. PM 
To: Perun, Halyna N.  (fvJEI) 
Cc: Wismer, Jennifer (MEl); Calwell, Carolyn (MEl) 
Surbject: Re: MOF Answer re Public Disclosure of Schedule of Claims, Possible Claims and  Pending Litigation 

Thanks for the heads up Halyna. We will need to coordinate with Communications for holding language in the event that 
this disclosure prompts any questions. We should also make sure that the OPA is aware of this requirement to disclose. 

Jennifer, can you help coordinate between communications, legal and our Minister's office before this document is tabled. 

David 

From: Perun, Halyna N. (MEI) 
To: Lindsay, David (ENERGY) 
Cc: Wismer, Jennifer (r'lEl); Calwell, Carolyn (MEl) 
Sent: Fri May 06 15:54 : 15  201 1  
"'""J'"'-'L· lvJOF Answer re Public Disclosure of Schedule of Lawsuits, Claims, Possible Claims and  Pending Litigation 

.Confidential ?Jlli. Solicilor/Ciient Privileaed. 

David - Plec1se f ind attached the revised scheduled of lawsuits for 201 0/1 1 that wil l be submitted for public account 
purposes. The information about TCE appears as a note ("Additional information") at the end of the chart. Our obligation 
is to disclose not only actual claims greater than $50 M (where a claim has in fact been commenced against the Crown) 
but also potential or threatened ciairns. The note now says the following: 

TransCanada Energy Limited seeks compensation arising out of the October 7, 2010 announcement that the Southwest 
GTA natural gas generation facility would not proceed. The OPA and TransCanada Energy Ltd. entered into a Clean 
Energy Supply Contract elated October 9, 2009. 

Tl1e list of litigation (of a l l  min istries) appears i n  the Notes to the Consolidated Financial Statements and in Volume 1 of 
the Public Accounts , which are filed with the Standing Committee on Public Accounts. The exact time wl1en trds material 
woulcJ be filed with the Standing Committee is not yet determined. It's at the disuetion of the Min ister of Finance. 
However, it's usually expected to take place in  /\ugust (same as last year). We understand that it must be published 
within 1 80 days from year end .  

Please let  me know if you'd l i ke me to advise M O  of this. 

Thank you 

J(afyna 
Halyna N .  Perun 
A/Director 



Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (41 6) 325- 1 781  
BB: (416) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/cl ient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 
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From: 
Sent: 
To: 
Subject: 

Perun, Halyna N .  (ME l )  
May 3 ,  201 1 9:30 AM 
Calwell, Carolyn (ME l )  
Fw: TCE 

H i  Carolyn over to  you to  respond thank you 

Halyna Peron 
A\Director 
Ph :  4 16  325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

From: f"'achado, Eunice (JUS) 
To: Peron, Halyna N. (1"1EI) 
Sent: Mon May 02 11 :37:20 2011 
Sut1jec:t: RE: TCE 

Hi Halyna, 

I'm just following u p  to see if you have any instructions yet on our meeting to discuss next steps? Let me know. 

Thanks, 

Eunice Machado 
Tel: 4 1 6-326-4576 
Fax: 4 1 6-326-4 1 8 1  

from: Perun, Halyna N. (ME!) 
Sent: April 21, 2011 4 : 22 PM 
To: Kelly, John (JUS); Machado, Eunice (JUS) 
Cc: Carson, Cheryl (r"lE!) 
Sut>je<:t: RE: TCE 

Hi - OPA is asking about the common interest privilege agreement Please let us know your proposed changes - thank 
you 

Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (41 6) 325-668·1 I Fax: (416) 325-1 781  
BB :  (41 6) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication rnay be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is  addressed_ Any dissemination or use of this information IJy others than the intended recipient(s) is 



prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N. ( MEI) 
Sent: April 21, 2011 9:09 AM 
To: Kelly, John (JUS) 
Subject: Re: TCE 

We'll need to get instructions as to whether the ministry wants to reply independently of the opa - my guess is not but we'll 
need to ask -

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB:  4 16  671 2607 

Sent using BlackBerry 

From: Kelly, John (JUS) 
To: Perun, Halyna N.  (MEI) 
Sent: Thu Apr 21 08:56:49 201 1  
Subject: RE: TCE 

I think it says they are expecting a proposal from OPA 

from: Perun, Halyna N. (MEl) 
Sent: April 21, 2011 8:47 AM 
To: Kelly, John (JUS) 
Subject: Re: TCE 

It's addressed to the minister as well 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

From: Kelly, John (JUS )  
To: Perun, Halyna N .  (MEl) 
Sent: Thu Apr 21 08:38:45 201 1  
Subject: RE: TCE 

This requests a reply from OPA ,not the Ministry. 

from: Perun, Halyna N .  (MEl) 
Sent: April 20, 2011 8:55 PM 
To: Kelly, John (JUS); Machado, Eunice (JUS); Carson, Cheryl ( MEl) 
Subject: Fw: TCE 

---------

Received this via OPA not ministry. Request for response by  Tuesday. We'll need instructions from clients re reply 
references to "formal process" rather oblique. There is a proposal that OPA board was considering this evening to be put 
to TCE I guess tomorrow. I don't know much more than this but wi l l  connect with you tomorrow at some point once know 
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more thanks 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
88: 4 1 6  671 2607 

Sent using BlackBerry 

from: Nimi Visram <Nimi.Vl:;ram@pg)i'ieraLJ.thoritycQn.ca> 
To: Perun, Halyna N .  (MEI) 
Cc: Michael Lyle <]\llicha�l.yje(cilpowerauthorii;y�on.ca> 
Sent: Wed Apr 20 15:45:38 2011  
Sukljec:t: TCE 

Please find attached correspondence from Thornton Grout Finnigan LLP dated April l9, 2011. 

Nlmi Vislct1m \ Ontario Power Authority I Executive Assistant !?,�. Board Coordinator, to Genera\ Counsel & Vice President, Lega\, Aboriginal and 

rtegubtory Affairs 

120 Adelaide St W . ,  Sufte 1600 1 Toronto, Ontario, MSH 1T1 

-'LI'Phone: 416.969.6027 I !;;., Fax: 416.967.3683\ l"' ] Email: D.!illJ.:Yi?.fl:JJI_@_QQ�X.0.U:tf10rity.on.ca 

P lease consider your environmental responsibl!ity before printing thls emaiL 
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From: 
Sen!: 
To: 

TCE 

Halyna N. Perun 
A/Director 
Legal Services Branch 

Perun, Halyna N. (MEl )  
May 4, 201 1 1 0:22 AM 
Khatri, Anupa (MEl) 
agenda items for deputy l indsay's meeting 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5  
Ph :  (41 6 )  325-668'1 I Fax: (4 16 )  325- 1 78 1  
B B :  (41 6) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential inform8tion intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by  others than the intended recipient(s) is 
prohibited. I f  you have received this message in error please notify the writer and permanently delete the message and 
aH attachments. Thank you. 





From: 
Sent: 
To: 

Perun, Halyna N. (ME l )  
May 4 ,  201 1  2 : 1 1  PM 
Calwell, Carolyn (ME l )  
Tee 

Hi d i d n ' t  have a c h a n c e  to come by to review the public a c c ounts i s s u e  - where i s  t h a t  doc 
that vJe received yeste rday p u b l i s he d ?  Not clear to me - a m  r"aiting t o  see the d e p uty a n d  
wanted t o  flag t h i s  f o r  h i m  t h a n k s  

Halyna P e r u n  
A\Director 
P h :  416 325 6681 
B B : 416 671 2.607 

Sent u s i ng B l a c k B e r ry 
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From: 
Sent: 
To: 
Cc: 

Confidential 

Perun, Halyna N .  (ME l )  
May  6,  201 1 4:43 PM 
Kelly, John (JUS) 
Calwell, Carolyn ( M E l )  
WTO matter a n d  TCE 

Hi - Thanks for your voice message today asking about the status of these two matters. 

Re TCE: Carolyn was in touch with you about this. As you know, we were looking for when exactly did your office receive 
the PACA notice (it was not evident to us in the materials we received from Ken). OPA and TCE are in discussions. 
Energy is not involved in these at the moment. So, nothing else to report. Your services will likely not be required unti l 
such time as a statement of claim , including HMQ, is in fact issued. Of course, we'l l be in  touch if something comes up i n  
the meantime that requires your input o n  this fi le. 

Jfafytut 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, O N  M5G 2E5 
Ph: (4 16 )  325-6681 / Fax: (4 1 6) 325-1 781 
BB: ( 4 1 6) 671-2607 
E-mail :  Halvna.Perun2@ontario.ca 

Notice 
This communication rnay be solicitor/cl ient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of th'1s information by others than the intended recipient(s) is 
prohibited. If you have received t11is message in error please notify the writer and permanently delete the message and 
a l l  attachments. Thank you. 
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From: 
Sent: 
To: 
Subject: 

Huh? 

Jfafyna 
Halyna N. Perun 
A/Director 
Legal Services Branch 

Perun, Halyna N. (MEl )  
May 6, 201 1 4:59 PM 
Calwell, Carolyn (MEl) 
FW: WTO matter and TCE 

Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5  
Ph :  (4 16 )  325-6681 / Fax: (416 )  325-1781 
BB: ( 41  6 )  671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

No \ice 
This communication may be sol icitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. I f  you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Kelly, John (JUS) 
Sent: May 6, 201 1  4 :52 PM 
To: Perun, Halyna N .  (MEl) 
SubjEoct: RE:  WTO matter and TCE 

Thanks. As to the second para. we advised your ADAG as to the date we received the PACA notice. 

from: Perun, Halyna N. (MEl) 
Sent: May 6, 201 1  4:43 PM 
To: Kelly, John (JUS) 
Cc: Calwell, Carolyn (ME!) 
Suibje:ct: WTO matter and TCE 

Confidential 

H i - Thanks for your voice message today asking about the status of these two matters. 

Re WTO matter (not softwood lumber, BTW, but to d o  with Japan's challenge of Ontario "green energy" initiative aka the 
FIT program and its domestic content): McCarthy's is still working on a confiicts review. John Boscariol advises that that 
sl1ould be wrapped up early next week. So - we'll be sending them our briefing materials once they've sent us  back the 
letter accepting the retainer (and you'l l get a copy at the same time - stil l working on compiling materials). Next time 
Japan can ask to go to panel is  coming up next week. We don't anticipate that they will ask to go to panel in May. 

Re TCE: Carolyn was in touch with you about this. As you know, we were looking for when exactly did your office  receive 
the PACA notice (it was not evident to us in the materials we received from Ken). OPA and TCE are in d iscussions. 
Energy is not involved in these at the moment. So, nothing else to report. Your services will likely not be required until 
such time as a statement of claim, including HMO, is in  fact issued . Of course, we'll be in touch if something comes up in 
the meantime that requires your input on this file. 



:Haljna 
Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4tl1 Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 / Fax: (416) 325-1781 
BB: (41 6 )  671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to wl10111 it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

N .  
Perun, Halyna N .  (MEl )  
May 201 1 7:1 5 PM 
Lindsay, David (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (MEl) ;  Wismer, Jennifer (ME l )  
TCE 

Confidential and Solicitor-Client Privileged 

I was called into to meet with ADAG Malliha Wilson at end of day today. She wanted to let me know that counsel for TCE 
requested a meeting with her and our counsel John Kelly to discuss the m atter. The meeting is scheduled for Wed June 1 .  
Malliha was asked to proceed with the meeting by MAG MO. I am assuming that Energy M O  and PO are aware - but we 

should probably advise them . Apparently, TCE counsel are working o n  a draft of the statement of claim and wil l  be 
sharing it with Mall iha and John next week. Please let  m e  know if you'd l ike us to send a note to Craig on  th is as a 
head's up.  

Thank you! 

Jfafyna 
Halyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (416)  325-6661 I Fax: (416) 325-1 781 
BB: ( 416) 671-2607 
E-mail: Halyna.Perun2(o)ontario.ca 

Notice 
This communication rnay be sol icitor/client privileged and contain confidential information intended only for the person(s)  
to whom it is  addressed. A.ny dissemination or use of this information by others than the intended recipient(s) is  
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ME l )  
May 27, 20'1 1 7 : 1 6 PM 
Calwell, Carolyn (ME l )  
FW: TCE 

H I  - there was not more to this meeting but to  let me know that this meeting is happening - but I ' l l  fill you in  when I see 
you next week. 

J{afjna 
Halyna N .  Perun 
A/Director 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (41 6) 325-6681 / Fax: (416) 325-'1 781 
BB :  ( 41 6) 671-2607 
E-mail: H alyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. !my dissemination or use of this information by others than the intended recipient(s) is 
prohibited. I f  you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 

fro m :  Perun, Halyna N. (MEl) 
Sent: May 27, 2011 7 :15  PM 
To: Lindsay, David (ENERGY) 
Cc: Calwell, Carolyn (MEl); Wismer, Jennifer (MEI) 
Sutlje(:t: TCE 

Confidential and Solicitor-Client Privileged 

I was called into to meet with ADAG Mall iha Wilson at end of day today. She wanted to let me know that counsel for TCE 
requested a meeting with her and our  counsel John Kelly to  discuss the matter. The meeting i s  scheduled for Wed June i .  
Mall iha was asked to proceed with the meeting by MAG MO. I am assuming that E nergy M O  and PO are aware - but we 

should probably advise them. Apparently, TCE counsel are working on a draft of the statement of claim and will be 
sharing it with Malliha and John next week. Please let me know if you'd l ike us to send a note to Craig o n  this as a 
head's up.  

Thank you! 

Jfafyoo 
Halyna N.  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (416 )  325-6681 / Fax: (41 6 )  325-1 781 
BB: ( 4 1 6 )  671 -2607 
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E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Subject 

Perun, Halyna N. (MEl )  
May 27 ,  201 1 7:46 P M  
Calwell, Carolyn (ME l )  
Re: TCE 

No I don't think she would - but this is really political and she is very attuned to thai 

Halyna Perun 
A\Director 
Ph: 4 16  325 6681 
BB:  4 1 6  671 2607 

Sent using BlackBerry 

From: Calwell, Carolyn (MEl) 
To: Perun, Halyna N .  (MEl) 
Sent: Fri May 27 19 : 19:37 2011 
Subj<:ct: Re:  TCE 

Interesting. Would Maliha usually be invited to these sorts of meetings with opposing counsel? 

Carolyn 

from: Perun, Halyna N. (MEl) 
To: calwell, Carolyn (MEl) 
Sent: Fri May 27 1 9 : 15:45 2011 
Sut>jec:t: FW: TCE 

HI - there was not more to this meeting but to let me know that this meeting is happening - but I ' l l  fill you in when I see 
you next week. 

J{afyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1 781 
BB: (41 6) 671 -2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Perun, Halyna N. (MEl) 
Sent: May 27, 201 1  7 : 15 Pf"l 



To: Lindsay, David (ENERGY) 
Cc: Calwell, Carolyn (MEl); Wismer, Jennifer (MEl) 
Subject: TCE 

Confidential and Solicitor-Client Privileged 

I was called into to meet with ADAG Mall iha Wilson at end of day today. She wanted to let m e  know that counsel for TCE 
requested a meeting with her and our counsel John Kelly to discuss the matter. The meeting is scheduled for Wed June 1 .  
Mal l iha was asked to proceed with the meeting by MAG MO. I am assuming that Energy M O  and PO are aware - but we 

should probably advise them. Apparently, TCE counsel are working on a draft of the statement of claim and will be 
sharing it with Malliha and John next week. Please let me know if you'd like us to send a note to Craig on this as a 
head's up. 

Thank you! 

J{afyna 
Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 41h Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (416) 325-1 781 
BB: (41 6) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be sol icitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Perun, Halyna N .  ( M E l )  
May 27, 201 1 8:35 P M  
Lindsay, David ( ENERGY) 
Calwell, Carolyn (MEl); Wismer, Jennifer (ME l )  
Re: TCE 

Confidential and Solicitor-Client privileged 

I am happy to send Craig a head's up end will copy you on that - l ikely tomorrow - have a good evening! 

Halyna Perun 
AIDirector 
Ph:  4 1 6  325 6681 
BB:  4 i 6 671 2607 

Sent using BlackBerry 

from: Lindsay, David (ENERGY) 
To: Perun, Halyna N .  (MEl) 
Cc: Calwell, Carolyn (MEl); Wismer, Jennifer (MEl) 
Sent: Fri May 27 20:08:54 2011  

Re: TCE 

H i  Halyna, 

Thanks for the e-mail. A heads up from eitl'rer you or me to Craig would be appropriate. I t  might be appropriate to get it 
from you first. 

After our meeting today I d id  mention to Craig this afternoon that we had spoken about OPA legal's request for 
clarification on direction. I suggested to Craig that he touch base with the Chair of OPA to make sure we are all on same 
page. 

This request by TCE for a meeting with AG folks might suggest i t  is time io have a meeting to coordinate the "four 
corners" inside government. Jennifer you and I should recommend to Craig that we have a meeting with al l  the 
appropriate political and bureaucratic offices to make sure we are on  the same page. 

David 

From: Perun, Halyna N. (MEl) 
To: Lindsay, David (ENERGY) 
Cc: Calwell, Carolyn (MEl); Wismer, Jennifer (MEl) 
Sent: Fri May 27 19 :15:07 2011 
Su!>je<t: TCE 

Confidential and Solicitor-Client Privileged 

I was called into to meet with ADAG Mall iha Wilson at end of day today. She wanted to let me know that counsel for T C E  
requested a meeting with her and our counsel J o h n  Kelly to discuss the matter. The meeting i s  scheduled for Wed J u n e  1 
Mall iha was asked to proceed with the meeting by MAG MO.  I am assuming that Energy M O  and PO are aware - but wE 

should probably advise them. Apparently, TCE counsel are working on  a draft of the statement of claim and wil l  be 
sharing i t  with Mal l iha and John next week. Please let  me know if you'd l ike us to send a note to Craig on this as a 
head's up .  

Thank you r 



J{a[yna 
H alyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (416) 325-6681 / Fax: (41 6 )  325-1781 
BB: ( 4 16) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed . Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attacl1ments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (ME l )  
May 29, 201 1 1 1 : 1 2  A M  
Mclellan, Craig (MGS) 
Lindsay, David (ENERGY); Calwell, Carolyn ( M E l); Wismer, Jennifer (MEl)  
TCE 

Confidential and Solicito r - C lient P ri v i l eged 

Hi Crag : TCE counsel have a s ked to meet with our counsel ( C LOC - J o h n  Kelly) as well a s  ADAG 
Malliha Wil s o n . The MAG MO h a s  a s ke d  that t h i s  meeting p roceed a n d  i n  any event it ' s  normal 
for· gover-nment counsel t o  meet wit h opposing counsel on a matt e r . The meeting is s c heduled 
for Wed J u ne 1 .  Our counsel has been a d v i s e d  t h at TCE c o u n s e l  i s  working on a d raft 
statement of c l a i m  a n d  p l a n s  to s h a re a d raft of it vli t h  CLOC at t h at meeti n g .  Given MAG MO ' s 
involvement y o u  likely knoc-1 of t h i s  alr'eady but vJanted t o  make you awa r e .  

Ha1yna P e r u n  
A\Di rector· 
Ph : 416 3 25 6681 
B B :  416 6 7 1  2607 

Sent u s i n g  B l a c kBerry 
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Recipient 

Mclellan, Craig (MGS) 

Lindsay, David (ENERGY) 

Calwell, Carolyn (MEl) 

Wismer, Jennifer (MEl) 

2 

Recall 

Failed: 30/05/2 0 1 1  9:44 AM 

Failed: 301051201 1 10:54 AM 



From: 
Sent: 
To: 

Argh 

Halyna 

Halyna N .  P e r u n  
A./Di rector 
Legal S e rvices B ra n c h  

Perun, Halyna N. (MEl)  
May 30,  201 1 9 :39 AM 
Wismer, Jennifer (MEl )  
RE:  TCE 

Ministries of Ener·gy & Infrastructure 
777 S t reet , 4th S u it e  4 2 5  
Toronto, ON f�SG 2 E 5  
Ph . ( 4 1 6 )  3 2 5 - 6681 I F a x : ( 4 1 6 )  3 2 5 - 1781 
B B :  (416 ) 6 7 1 - 2607 
E - mail : Halyna . Perun2@Q_n�tario . f.':l 

Not i c e  
This commu nic a t ion m a y  b e  solicitor/client p r ivileged a n d  contain confidential information 
intended only for the person ( s )  t o  whom it is a d d re s s e d . Any d i s semination o r  u s e  of t h i s  
information b y  others t h a n  t h e  intencied recipient ( s )  i s  proh ibited . I-f you have received 
this message i n  error please notify the "Jriter a n d  permanently delete t h e  message a n d  all 
att ac hment s . Thank you . 
- - - - -Original Message - - - - -
F rom : Wismer, J ennifer ( ME I )  
Sent : May 3 0 ,  2011 9 : 38 AM 
To : P e r u n ,  Halyna N .  ( M E I )  
S u bj ect : F W :  TCE 
Import a n c e : H i g h  

C a n  y o u  r'e s e n d  t h i s  t o  our Craig a n d  recall t h i s  e ma i l ,  it went to t h e  wrong C r a i g  at MGS , 
Thanks 

- - - - -Original Message - - - - 
F ro m :  P e ru n ,  H alyna N .  ( ME I )  
Sent : May 2 9 ,  2 0 1 1  1 1 : 12 AM 
To : M c L e l l a n ,  C r a ig ( MGS ) 
C c :  L i n d say, David ( E NE RGY ) ;  
S u b j ect : TCE 

Carolyn ( M E I ) ;  Wismer, J ennifer 

Confidential a n d  S o l i c itor- Client Privileged 

) 

Hi Crag : TCE counsel have a s k e d  t o  meet \'lith o u r  counsel ( C LOC - J o h n  Kelly) a s  well a s  ADAG 
f�alliha Wilson . The f�AG MO h a s  a s ked that t h i s  meeting proceed a n d  i n  any event it ' s  normal 
for government counsel to meet with opposing counsel o n  a matt e r .  The meeti n g  i s  s c h ed u l e d  
for W e d  J u n e  1 .  O u r  counsel h a s  b e e n  a d v i s e d  t h at T C E  c o u n s e l  is working o n  a d r aft 
statement o-f c l aim a n d  plans to s h a re a d r aft of it w i t h  C LOC at t h at meeting . Given MAG f�o · s 
involvement y o u  l ikely know o-f t h i s  already but vJanted t o  make you awa re . 

Halyna P e r u n  
A\Director 
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Ph: 416 325 6681 
8 8 :  416 671 2607 

Sent using B l ackBerry 
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from: 
Sent: 
To: 

Perun, Halyna N. (MEl )  
May 30, 201 1 9:42 AM 
Mclellan, Craig (MGS) 
RE:  TCE 

Confi dential a n d  Solicitor- Client P rivileged 

Hi - This \"ent to the cJrong C raig . LoJi t h  a pologi e s ! P l e a s e  d elete you ' r-e your email system 
and p l e a s e  let me know that you have done s o .  ��any t h a n k s  

Please 

Halyna 

Halyna N .  P e r u n  
A/Director 
Legal S e rv i c e s  B r a n c h  
f1i nist r i e s  o f  Energy & Infrast ruct u re 
777 Bay S t r e e t ,  4th F l oo r ,  S u ite 425 
Toronto, ON r�SG 2 E 5  
P h : ( 4 1 6 )  3 2 5 - 6681 / F a x : (416) 3 2 5 - 1781 
B B :  (416) 6 7 1 - 2667 
E - ma i l : H a lv n a . Perun2iont a r i o . c a  

Not i c e  
T h i s  commu n i c ation m a y  b e  solicitor/client p rivileged a n d  contain confidential information 
intended only for t h e  person ( s )  to whom it i s  addressed . Any d i s s em i n ation or u s e  of t h i s  
information b y  others t h a n  t h e  intended ,-e cipi ent ( s )  i s  p ro h i bited . If you have rec eived 
this me s s age in error please notify t h e  writer a n d  permanent l y  delete t h e  message a n d  all 
att ac hment s .  Thank you . 

- - - - - Or i g i n a l  M e s s ag e - - - - 
F rom : P e r u n ,  Halyna N .  ( M E I )  
Sent : r�ay 2 9 ,  2 0 1 1  1 1 : 12 AM 
To : M c l e l l a n ,  Craig (MGS ) 
Cc : L i n d s ay ,  David ( ENERGY ) ;  Calwe l l ,  C a rolyn (MEI ) ;  Wismer, J ennifer (MEl ) 
S ub j e c t : TCE 

Conhclential a n d  S o l i c itor - C l ient P rivileged 

Hi C r a g :  TCE counsel have a s ked t o  meet VJi t h  our counsel ( C LOC - John Kelly) a s  Vle l l  as ADAG 
Malli h a  W i l so n . The f�AG f�O h a s  a s ke d  that t h i s  meeting p ro c eed a n d  i n  any event it ' s  normal 
for government counsel to meet Vlith opposing counsel on a matte r .  The meeting i s  s c he d u l e d  
f o r  W e d  J u n e  1 .  Our counsel h a s  been a d v i s e d  t h a t  T C E  c o u n s e l  i s  working on a d r aft 
statement of c l aim a n d  p l a n s  t o  s h a re a d raft of it "Jit h C LOC at that meeting . Given MAG MO ' s 
involvement y o u  likely know of t h i s  a lready but c1anted t o  m a ke you awa r e .  

Halyna P e r u n  
A\Director 
Ph : 416 3 2 5  6 6 8 1  
BB : 4 1 6  6 7 1  2607 

Sent u s ing B l a c kBerry 
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From: 
Sent: 
To: 

Perun, Halyna N. (ME l )  
May 30, 201 1 9:45 A M  
Maclennan, Craig (MEl )  

Cc: 
S u bject: 

Calwell, Carolyn (MEl) ;  Wismer, Jennifer (MEl) ;  Lindsay, David (ENERGY) 
RE: TCE 

Confi d e n t i al a n d  Solicitor - C lient Privileged 

Please see below , Unfortunately, I sent the first email to you to the Wr'ong C ra i g  and t h e  
Deputy r e s ponded t o  it . I have a s ked t h e  Cr'aig a t  f�GS t o  delete from h i s  email system a n d  to 
noti-fy me . 

f•1y apologies 

Halyna 

Halyna N .  P e r u n  
A/Director 
Legal S e rv i c e s  B ra n c h  
Ministries o f  E nergy & Infrastruct u re 
777 Bay Street, 4th Floor, S u ite 425 
Toront o ,  ON MSG 2E5 
P h : (416) 3 2 5 - 6681 I F a x : ( 4 1 6 )  3 2 5 - 17 8 1  
B B :  ( 4 1 6 )  671 - 2 607 
E -mail : Halyn a . P e run2jont a r i o . c a 

Not i c e  
T h i s  commu n i c a t ion may b e  solicitor/client privil eged a n d  contain confidential informat i o n  
intended only f o r  the person ( s )  t o  whom i t  i s  a d d r"e s s e d .  �.ny d i s s em i n ation or u s e  o f  t h i s  
information b y  others t h a n  t h e  intended r e c ipient ( s )  i s  prohibited . If you have rec e i v e d  
t hi s  m e s s age i n  e r ror please notify t h e  writer a n d  per"manently delete tile m e s s a ge a n d  a l l  
att ac hment s .  T h a n k  you . 

- - - - -Original M e s s a ge - - - - 
F rom : L i n d s a y ,  David ( EN E RGY ) 
Sent : ''lay 29,  2011 12 : 16 PM 
To : P e ru n ,  H a l y n a  N .  (MEl ) ;  M c L e l l a n ,  C ra i g  (MGS ) 
Cc : Calwel l, C a rolyn ( ME I ) ;  Wisme r ,  J e n nifer ( M E I )  
S u bj ect : Re : T C E  

Thanks f o r  t h i s  Haly n a .  

Cr·aig, �Jonder i f  �;Je s ho u l d  c reate a "four c o rn e r s "  opportunity s o  t h a t  w e  a re a l l  s i nging 
from the s ame song s heet . 

I would s u g g e s t  we a s k  Cabinet office t o  coordinate a meet i n g  s o  a l l  parties wit h i n  
government u n d e r st a n d  t h e  pos itionin g .  \ft!e might kJa nt t o  include representatives from OPA . 

David 

O r i g i n a l  Message - - - - 
From : P e r u n ,  H a lyna N .  ( MEI ) 
To : M c L e l l a n ,  C raig ( t1GS ) 
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C c :  Lindsay, David ( ENERGY ) ;  Calwe l l ,  Carolyn ( M EI ) ;  Wismer, J ennifer ( M E I )  
Sent : Sun May 29 11 : 1 1 : 58 2011 
S u b j e c t : TCE 

Confidential and Soli citor- C lient Privileged 

Hi Crag : TCE counsel have asked to meet with our counsel ( C LOC - John Kelly) as well as ADAG 

Malliha Wilson. The MAG MO has a s k e d  that t h i s  meeting proceed and in any event it ' s  normal 
for government counsel to meet with opposing counsel on a matt e r .  The meeting is s c h eduled 

for Wed J une 1. Our counsel has been advised t h at TCE counsel i s  working on a draft 
statement of claim and plans to s h a re a draft of it with CLOC at t h at meeting . Given MAG MO ' s 

involvement you likely know of t h i s  a l ready but wanted to make you awa re .  

Halyna Perun 
A\Director 
P h :  416 325 6681 
B B :  416 671 2607 

Sent u sing Bl ackBerry 
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From: 

Sent: 
To: 
Subject: 

Perun, Halyna N. (ME l )  
May 30, 201 1 1 0: 1 1  AM 
Calwell, Carolyn (MEl)  
RE:  TCE 

Hi C arolyn - c a n  you please respond to C raig re d et a i l s ?  Thank you 

Halyna 

Halyna N .  P e r u n  
A/Di rector 
Legal S e rvices B ra n c h  
Ministries o f  E n e rgy &. Infl'astruct u re 
777 Bay Street, 4th Floor, S u ite 425 
Toronto, ON M 5 G  2 E 5  
Ph : ( 4 1 6 )  3 2 5 - 6681 I F ax :  (416 ) 3 2 5 - 17 8 1  
BB : ( 41 6 )  6 7 1 - 2607 
E - mail : Halvn a . Perun2@onta rio . ca 

Noti c e  
T h i s  commu n i c a t ion may be solicitor/cl ient privileged a n d  contain confidential information 
intended only f o r  t h e  person ( s )  to whom it i s  a d d res s e d . Any d i s s emination o r  use o f  t h i s  
information b y  others t h a n  t h e  intended r e c ipient ( s )  i s  p ro h i bite d . I f  you have r e c e i v ed 
t h i s  message i n  error please notify the writer a n d  perma nently delete the message a n d  a l l  
atta c hments . T h a n k  you . 

- - - - -Original M e s s age - - - - 
From : M a c l e n n a n ,  C ra i g  ( M E I )  
Sent : May 3 0 ,  2011 9 : 48 AM 
To : P e r u n ,  Halyna N .  ( r� E I )  
Cc : C alwell, C a rolyn ( M E I )  
S u b j ect : Re : T C E  

How a re t h e  t e rms o f  a rbit ration d i s c u s s i o n s  going? 

- - - - - Original Message - - - - 
From : L i n d say , David ( EN E RGY) 
To : P e r u n ,  Halyna N .  ( M E I ) ;  MacLen n a n ,  C ra i g  ( M E I )  
Cc : Calwell, C a rolyn ( M E I ) ;  Wismer, J e n n i f e r  ( ME I )  
Sent : Mon f'lay 3 0  09 : 4 6 : 5 9  2011 
S u b je c t : Re : TCE 

Mi stakes h a p p en .  Thanks for c l a rifi catio n .  I was wond e ri n g  why nobody replied yesterday? 

- - - - - Original Message - - - - 
From : P e r u n ,  H a lyna N .  ( M E l )  
To : M a c L e n n a n ,  C raig (MEl ) 
Cc : Calwell, C a rolyn (MEl ) ;  Wismer, J en n i f e r  ( ME I ) ;  L i n d s ay ,  David ( E N E RGY) 
Sent : Mon r1ay 30 09 : 44 : 33 2011 
Subject : R E :  TCE 



Confidential and S o l i c itor-Client Privileged 

Please see below. Unfortunately, I sent t h e  first email to you to the wrong C raig a n d  t he 
Deputy responded to it . I have a s ked t h e  Craig at MGS to delete from h i s  email system a n d  to 

notify me . 

My apologies 

Halyna 

Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph : (416) 325-6681 I Fax : (416) 3 2 5 - 1781 
8 8 :  (416 ) 671- 2687 
E - mai l :  Halyn a . Perun 2@ont a rio . ca 

Notice 
This communication may be solicitor/client privileged a nd contain confidential information 
intended only for the person ( s )  to whom it is addressed . Any d i s semination o r  u s e  of t h i s  
information by others t h a n  the intended recipient ( s )  i s  prohibited . If you have r e ceived 
this message in error please notify the writer a n d  permanently delete the message and all 
attachment s .  Thank you . 

- - - - - Original Message - - - - 
From : Lindsay, Oavid ( ENERGY) 
Sent : May 29, 2011 1 2 : 16 PM 
To : Perun, Halyna N .  (MEI ) ;  Mclell a n ,  Craig (MGS ) 
C c : Calwell, Carolyn ( ME I ) ;  Wismer, J ennifer ( M E I )  
Subject : Re : TCE 

Thanks for this Halyn a .  

Craig, wonder if we s hould create a "fou r corners" opportunity s o  that we a r e  a l l  s i nging 
from the same song s heet . 

I would suggest we a s k  Cabinet off i c e  to coordi nate a meeting s o  a l l  p a rt i e s  within 
government understand the positioni n g .  We might want to i n c lu de representatives from OPA . 

David 

Original Mes s a g e  - - - - 
F rom : Perun, Halyna N .  ( M E I )  
To : Mclellan, Craig (MGS) 
C c : Lindsay, David ( EN E RGY) ;  Calwe l l ,  Carolyn (MEI ) ;  Wisme r ,  J ennifer ( M E I )  

Sent : Sun May 2 9  11 : 11 : 58 2011 

Subject : TCE 

Confidential and Soli citor- Client Privileged 

Hi Crag: TCE counsel have asked to meet with our counsel ( C LOC John Kelly) as well as ADAG 

Malliha Wilson . The MAG MO has a s ked that t hi s  meeting proceed a n d  i n  any event i t ' s  normal 
for government counsel to meet with opposing counsel on a matte r .  T h e  meeting is s c heduled 
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for vJe d  J u n e  1 .  Our· counsel h a s  been a d v i s e d  t h at TCE counsel i s  working on a d r aft 
statement of c laim and plans to s h a re a draft of it with CLOC at that meeting . Given MAG MO ' s  
involvement y o u  likely know of t h i s  already but wanted to make you awa r e .  

Halyna P e r u n  
A\Director 
Ph : 416 325 6 6 8 1  
BB : 416 6 7 1  2607 

Sent u s ing B l a c k Berry 
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From: 
Sen!: 
To: 
Cc: 
Subject: 

Perun, Halyna N. (ME l )  
May 30, 201 1 5:27 PM 
Wismer, Jennifer (ME l )  
Calwell, Carolyn (MEl )  
Tee 

Hi - C a rolyn vlill be attending the meeti n g  with TCE a n d  CLOC on Wed J u n e  1 @ 2 -

Halyna P e r u n  
A\Di rector 
Ph : 416 3 2 5  6681 
BB : 416 671 2607 

Sent u s i n g  B l a ckBerry 
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From: 

Sent: 
To: 

Perun, Halyna N. (MEl)  
May 3 1 ,  201 1 1 :52 PM 
Kelly, John (JUS) 

Cc: Calwell, Carolyn (MEl); Machado, Eunice (JUS) 
RE: TCE - Cooperation and Common Interest Privilege Agreement 

Hi J o h n  - The Thursday morning meeting t h a t  C a rolyn mentions i s  p r etty critical - attendees 
include the S eaetary of the Cabinet, t h e  Deputy Minister of E n e rgy, the C h i ef o·f Staff for 
the M i n i ster o f  Energy, the Deputy Minister of F i n a n c e ,  the P remie r ' s  Chief of S taff - s o ,  if 
you a re asked to atte n d  it "muld be good t o  be a v a i l a b l e  t o  go - it ' s  u s u a l ly -Fi r s t  thing i n  
the morning . 

Halyna 

Halyna N .  P e r u n  
A/Director 
Legal S e rv i c e s  B r a n c h  
Ministries o f  Energy & InfrastructUI'e 
777 Bay St reet , 4th F loor, S u ite 425 
Toronto, DN M 5 G  2 E 5  
P h :  ( 4 1 6 )  3 2 5 - 6681 I F a x :  ( 41 6 )  3 2 5 - 1781 
B B :  ( 41 6 ) 6 7 1 - 2 607 
E - mail : 

Not i c e  
T h i s  commu ni c at i o n  may be solicitor/client privileged a n d  contain confidential i nformation 
intended only fo1- the p e r s o n ( s )  t o  whom it i s  a d d res s e d . llny d i s s emination or u s e  o f  t h i s  
infcwmation by oth e r s  t h a n  t h e  intended r e c i p ient ( s )  i s  p ro h i bited . If you have rec eived 
t h i s  mes sage i n  e r ro r  please notify the writer a n d  permanently delete the m e s s a g e  a n d  a l l  
atta c h m e nt s .  T h a n k  you . 
- - - - -Original M e s s ag e - - - - -
F rom : K e lly, J o h n  ( J U S )  
Sent : May 3 1 ,  2 0 1 1  1 1 : 54 liM 
To : Calwell, C arolyn ( M EI ) ;  Machado, E u n i c e  ( J U S )  
Cc : P e r u n ,  Halyna N .  ( M E l )  
S u b j ect : R E :  TCE - Cooperation a n d  Common Interest P rivilege Agreement 

Thanks C a roly n . I am not available T h u r s . as I am in meetings all day . 

- - - - -Original M e s s a ge - - - - 
From : C a lwel l ,  C a rolyn ( M E I )  
Sent : M a y  3 1 ,  2 0 1 1  1 1 : 23 M� 
To : Kelly, J o h n  ( J US ) ;  M a c h a d o ,  E u n i c e  ( J U S )  
Cc : P e r u n ,  Halyna N .  ( r�E I )  
Subject : TCE - Cooperation a n d  Common Interest P rivilege Agreement 

Fully executed copy att a c h ed for' y o u r  file . I u n d e rstand t h a t  the OPA "Jill be i n  a position 
to s h are documentation tomorrow . 

F u rther to my mes s age t o  J o h n ;  
would l i ke to fill you i n  on . 
s cope of a rb i t ration a n d  would 

there have been some d i s c u s s io n s  about how t o  proceed that I 
My ENE RGY c lients a r e  looking for t'ecommendation a bo u t  t h e  
like t o  meet e i t h e r  T h u r sday o r  F riday with y o u ,  t h e  O P A  a n d  

1 



OPA out s i d e  counsel i n  this rega rd . They have as ked for a deck that includes a 

recomme n d ation . I would suggest that we work from the version that we sent u p  last wee k .  

F inally, John, you may b e  invited t o  a regu l a r  meeting o f  ENE RGY offi c i a l s ,  the P O  a n d  the 

SOC that is scheduled for Thursday . I will confirm when I hea r .  

I look forward to s peaking with you . 

Ca rolyn 

Ca rolyn Cah1ell 
Deputy Director 
r�inistry of Energy & Ministry of Infrastructure Legal Services Branch Ministry of t h e  

Attorney General 
777 Bay Street, Suite 425 

Toronto ON MSG 2 E 5  

416 . 21 2 . 5489 

This communication may be solicitor/ client privileged a n d  contain confidential information 
only intended for the person ( s )  to whom it is a d d re s s e d . Any d i s semination or u s e  of this 
information by others than the intended recipient ( s )  is prohibite d .  If you have received 
this mes s age in error please notify the writer a n d  permanently delete the me ssage a n d  all 
attachments . Thank you . 
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From: 
Sent: 
To: 

Perun, Halyna N. (MEl )  
May 3 1 , 201 1 3 : 1 0 PM 
Calwell, Carolyn (MEl )  
TCE 

Do you want Anupa to c>Sk Diana Almond to send you the meeting request re meeting with ADAG and TCE tomorrow - in 
case there is  a change - it would be good for you to be copied on the meeting request 

Jfa[yna 
Halyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 I Fax: (416 )  325-1781 
BB:  (41 6 )  671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This com munication may be solicitor/client privileged and  contain confidential information intended only for the person(s) 
to whom it is addressee!. Any d isserninatlon or use of this information by others than the intended redpient(s) is  
prohibited .  I f  you have received this messcJge in error please notify the writer and permanently delete the message ancl 
all attachments. Thank you. 
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From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (MEl )  
May 3 1 , 201 1 3 :1 4 PM 
Calwell, Carolyn (MEl )  
FW: 

These were talking points for PO's discussion with TCE re continuing mediation -

J{afyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 I Fax: (4 16) 325-1781 
BB:  (41 6) 671-2607 
E-mail: Halyna .Perun2®ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this messaQe in error please notify the 'Nriter and permanently delete the message and 
al l  attachments. Thank you. 

From: Perun, Halyna N.  (MEl) 
Sent: Apri l 13, 201 1  4 :15 PM 
To: Mull in, Sean (OPO) 
Cc: MacLennan, Craig (fvJEl); Wismer, Jennifer (f�EI) 

Confidential and So/if.ilor!Cljfinl .E'rivileqe 

Some speak ing  points for your consideration: 

Mediation 

given that there is a gap in our numbers - and OPA doesn't have access to the assumptions and models that 
you've been working from [and vice versa] for that reason alone it's good to Qet before a mediator to at least get 
both parties on the same page re assumptions/numbers 

there is n o  downside to mediation 

we can tighten timelines if that is the sticking point 

Litigation 

pursuing litigation obviously ends the negotiations phase 

Future RFP 

You have to know that litigating would make it very difficult for you to win  the KW project 
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OPA would proceed with an open procurement process 

J{afyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (41 6) 325-6681 I Fax: (4 16) 325- 1 78 1  
BB :  (416) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may b e  solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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Pl1 (416) 325-6681 I Fax: (4 1 6 )  325- 1 781  
BB (416)  671 -2607 
E-mail: Halyna .Perun2@ontario.ca 

Notice 

2 o f 3  

This communication may b e  solicitor/client privileged and contain confidential information intended only for the 
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended 
recipient(s) is  prohibited. If you have received this message in error please notify the writer and permanently 
delete the message and all attachments. Thank you. 

From: fvJacLennan, Craig (MEl) 
Sent: April 2011  3 :27 PM 
To: Perun, Halyna N. ( MEl) 
Subject: RE: 

Confidential and Solicitor/Client Privileged 

Can you script us on the mediation language as well pis .  

mediation helps get ppl together 
we can shorten timelines 
we can do some work on our side if you can do  some work on your side 

and on litigation 

filed ends negotiations on other options 

From: Peru n, Halyna N. (MEl) 
Sent: Apri l  1.3, 2011  3 : 22 PM 
To: Maclennan, Craig (MEl) 

I am on a call now -

Confidential and Solicitor/Client Privileged 

You could say 

- You have to know that litigating would make it very difficult for you to win the KW project. 
- Obviously. the OPA would have to consider wl1ere it's at with TC and would want to be competitive in the KW 
process. 
- Obviously, some of the premium you·d be getting for sole source would not be available 
- OPA would proceed with an open procurement process. 

But - nothing in our government RFP template rules sets out outright that if you're in litigation, you're precluded 
from bidding. In fact, you can't be disqualified from bidding JUSt because you've sued the government. I assume 
the OPA RFP rules work in tile same way. 

I will still check with MGS counsel but have checked good sources that I know here - and that is  how the RFP 
process works. Also OPA counsel doesn't advise to say mNe. 

J{afyna 
Halyna N .  Perun 
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!?•.Hun, Halyna N .  (MEl) 

From: Perun, Halyna N. (MEl)  

Sent: May 31 , 201 1 3: 1 7 PM 

To: Calwell, Carolyn (MEl) 

Subject: FW: 

'}{aEyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph (41 6 )  325-6681 I Fax: (41 6) 325-1781  
BB (416 )  671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 

Fage l ol j 

This communication may be sol icitor/client privileged and contain confidential i nformation intended only 
for the person(s) to whom it is addressed. Any dissemination or use of this information by others than the 
intended recipient(s) is prohibited. If you have received this message in error please notify the writer and 
permanently delete the message and al l  attacl1ments. Thank you. 

from: Perun , Halyna N .  (MEI) 
Sent: April 13 , 201 1  3 : 50 PM 
To: Maclennan, Craig (MEI) 
Cc: Wismer, Jennifer (MEI) 
Subject: RE: 

--------------------------------

Confidential and Solicitor/Client Privileged 

Your language on mediation looks good - could suggest adding: 

J{aEyna 

given that there is a gap in our numbers [Craig: I think this the case?] and OPA doesn't have 
access to the assumptions and models that you've been working from [and vice versa I am 
guessing?] for that reason alone it's good to g et before a mediator to at least get both parties on 
the same page re assumptions/numbers 
there is no downside to mediation [I am assuming that's the case - as they could always sue if 

mediation fails] 

pursuing litigation obviously ends the negotiations phase 

all options vis a vis the KWC are open to OP Ngovernment to pursue once you start the litigation 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 

05/3 1 /20 1 1 



A1Director 
' Legal �ervices Branch 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, O N  M5G 2E5 
Ph (416) 325-6681 I Fax: (416) 325-1781  
BB (416)  671 -2607 
E-mail: Halyna. Perun2@ontario.ca 

Notice 

,..., ' .£_' '")  _) 01 -' 

This communication may be solicitor/client privileged and contain confrdential information intended only for the 
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended 
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently 
delete tile message and all attachments. Than!( you 
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From: 
Sent 
To: 

Calwell, Carolyn (MEl) 
May 1 6 ,  201 1 3:22 PM 
Perun, Halyna N. (MEl) 
RE: TransCanada Energy 

I'm happy to prepare a decl< for your review. I would propose to lay it out as follows, s ubject to any different views that 
you might have and with plans to finesse the language: 

1 )  The Supply Contract (corliext) 
2) The October 7, 20 10  Announcement ( including Colin's letter) 
3) OPA's Negotiations (where the parties me on their numbers - in general terms) 
4) Status to Date (including prospect of arbitration) 

Carolyn 

From: Perun, Halyna N. ( t�EI) 
Sent: May 2011 3 : 1 1  PM 
To: Ca lwell , Carolyn (MEl) 

RE: TransCanada Energy 

Hi Carolyn - We should probably come with a sl ide deck - albeit short - for t11is meeting. Could you please take the lead 
in creating one? Happy to discuss an approach 

.7fidyna 
Halyna N .  Perun 
AJDirector 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, O N  MSG 2E5 
Pr1: (4 1 6) 325-6681 I Fax: (4 1 6) 325-i 781 
BB: (4 1 6) 671 -2607 
E-rnai!: Hatyna.Perun2@ontarlo.ca 

Notice 
This communication may be solicitor/client privileged end contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Perun, Halyna N. (MEl) 
Sent: May 16, 2011 2:24 PM 
To: Khatri, Anupa (MEI) 
Subject: PN: TransCanada Energy 

HI Anupa - we've been asked to set up a meeting on "Southwest GTA Clean Energy Supply Contract between 
TransCanada and the Ontario Power /'.uthority" lor Mal l iha Wilson - please include me and Carolyn, Fateh Salem, Ken 
Lung, John Kelly, and Eunice Machado. 

Thank you 

J{a[yna 
1 



Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 / Fax: (416) 325- 1 781 
BB: (416) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be sol icitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Tl1ank you. 

from: Perun, Halyna N .  (MET) 
Sent: May 16, 2011  2.:20 PM 
To: Calwell, Carolyn (MEl) 
Subject: RE: TransCanada Energy 

Hi Carolyn - Fateh confirmed that tl1e PACA notice came to Malliha Wilson as an emai l  with attachments on April 27 
directly from Michael Barrack, TGF (who's the author of the letter to OPA and Energy of April 1 9). Apparently, she knows 
Michael quite well . .  

J{a/jna 
Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 / Fax: (416) 325-1 781 
BB: (416) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
Tl1is communication may be solicitor/cl ient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prollibited. If you have received this message in error please notity the writer and permanently delete the message and 
all attachments. Thank you. 

From: Perun, Halyna N .  (MEl) 
Sent: May 16, 2011  2 : 1 8  PM 
To: Salim, Fateh (JUS) 
Cc: Kelly, John (JUS); Machado, Eunice (JUS); Calwell, Carolyn (MET) 
Subject: RE: TransCanada Energy 

Hi Fateh - As discussed, I ' l l  have my office set up a briefing with Mall iha on this file. Your office will send out the 
standard confirming letter to TGF indicating that MAG is in receipt of the PACA notice and that John is the CLOG counsel 
assigned to the matter. Thanks 

J[a/jna 
Halyna N. Perun 
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A)Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 I Fax: (416) 325-1 781 
BB: (41 6) 671 -2607 
E-mail :  Halyna.Perun2@ontario.ca 

Notice 
This commun ication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom i t  i s  addressed. Any cl issemination or use of this information by others than tl1e intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 

From: Salim, Fateh (JUS) 
Sent: May 16, 2011 1 :59 PM 
To: Perun, Halyna N. (MEl) 
Cc: Kelly, John (JUS); Machado, Eunice (JUS) 
SubjE:ct: TransCanada Energy 

Hi Halyna: 

We have been d irected to advise the other side that we received the Notice in the matter and to confirm that we are 
Counsel. Can  you please advise if you have any concerns before we proceeded to do so? Please let us know today. 

Also, the ADAG would l ike a further briefing on this matter. John is away unti l  next week but it would be helpful if your 
office could coordinate the scheduling of the briefing for next week. 

Thanks 

Counsel & Deputy Director 
Ministry of the Attorney General 
Crown Law Office-Civil 
720 Bay Street, 8th Floor 
Toronto, ON M5G 2K1 

Tel (41 6) 3 1 4-4569 
Fax (41 6) 326-4 1 81 

This email message (including any atiachments) is intended for the use of the individual or entity to which it is addressed 
and may contain information that is privileged, proprietary, confidential and exempt from disclosure. If you are not the 
intended recipient, you are notified that any dissemination, distribution or copying of this communication is strictly 
prohibited. If you have received this communication in error, please notify the sender and erase this email message 
immediately. 
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From: Kelly, John (JUS) 

Sent: May 25,  201 1 9: 1 2 AM 

To: Perun, Halyna N. (ME l )  

Cc: Machado, Eunice (JUS) 

Page l of l  

Halyna, I Just returned a call from M ichael Sa rack and John Finnegan, counsel to Trans Canada. I n  
essence, they confirm that the Govt. cancelled the contract and communicated that fact to  Trans Canada 
before the Min ister of Energy was advised. Apparently the Chief of Staff ( or equivalent title) in the PO told 
one Trans Canada's senior people at the t'ime they indicated the plant would not proceed that Trans 
Canada would be "made whole" as to damages. 

Tl1ey indicated that the Oct. letier was negotiated extensively and means that the Govt. and OPA 
would not rely on the l imitation of damages or the argument that they would not have been able to 
complete the project due to objections. 

Barack indicated that negotiations as to damages are " an unmitigated d isaster". They say that the result 
of the offer from OPA re: Cambridge is that it represents a 4% return (and not 9% as apparently 
suggested by the OPf1) and that they could not make any money on a 4% return. 

They have indicated that the problem is that Colin Andersen at OP A is being very confrontational and that 
he and whoever is advising h im doesn't know anything about the proper calculation of damages. 
Apparently counsel are not involved in these d iscussions at the table. 

They say their clients are experts at the calculation of damages as they do it all the time and they want 
OPA to get outside expert assistance to break the deadlock. 

They have indicated that they have been team players and have not created a fuss about the termination 
on the understanding that they would have a meaningful d i scussion on damages and resolution but, if 
things don't happen soon, they will seek instructions to proceed in Commercial Court as they prefer that 
to Arbitration. 

I advised them that I was new to the file and would seek instructions and advise of the Govt position. 
They ind icated they would sua the Govt. for interference with contractual relations if forced to do so. 

I have no idea what the PO will say to these allegations but I think we should find out as soon as possible. 

I earlier suggested that it might be worthwhile to have the parties try to agree to retain an independent 
expert to provide a non-binding opinion as to damages for the purpose of attempting to resolve the issue. 

I look fonNard to discussing this with you. 

John 

John Kelly 
Counsel 
Crown Law Office - Civil 
Min istry of the 1\ttorney General 
720 Bay Street - 8th Floor 
Toronto, ON 
M7A 2S9 

Tel 4 1 6-2 1 2- 1 1 6 1  
Fax 4"16-326-41 8 1  

email: John.Kel ly@ontario.ca 

06/03/:2 0 1 1 



I 
I 

I 
I 

I 
I 

I 
I 

I 
I 

I 
I 



From: 
Sent: 

Calwell, Carolyn (MEl) 
May 26, 201 i 9:29 AM 

To: Khatri, Anupa (MEl) ;  Perun, Halyna N. (MEl) 
TCE Update - Items for meeting with DM 

Confidential 

The TransCanada matter should be on the agenda. This is the dispute over the Southwest GTA Supply Contract and the 
question of wl1ether we should agree to arbitration. The immediate issue (having just rreard from John Kelly) i s  getting 
access to the correspondence exchanged between the MO,  the PO and TransCanada. TransCanada claims to have a 
host of correspondence upon which they wil l  assert that they were promised that the l imitation of l iabi l ity provision i n  t11e 
contract would not be reliecl upon and that there would be no claim tl1at they could not complete t11e contract. John 
advises that he can ' t  recommend a position on arbitration without full information about what was pmmised (which seems 
fair). 

Carolyn 

From: Khatri, Anupa (MEl) 
Sent: l"lay 26, 2011 9 : 16 AI� 
To: Calwell, Carolyn (IV!El); Carson, Cheryl (MEl); Johnson, Paul ( MEl); Kacaba, Jennifer (ME!); Landmann, Peter (MEl); 
Linington, Brenda (MEl); Ranall i, David (MEl); Rehob, James (MEI); Shear, Dan (MEI); Todd, Brian (MEI); Zoladek, Marta 
(MEl) 
Subject: Re: Agenda items for Halyna's next regular meeting with DM Lindsay- 27th r�ay 2011 

Hi everyone, 

Please forward any agenda items that you'd l ike Halyna to raise at her next regular meeting with D M  Lindsay on 
Friday, 27th May 201  i ,  by 4 p .m.  today. Please send me details of the topic you propose be set out in the agenda and a 
sl1ort description of the issue you would l ike Halyna to discuss. Halyna may follow up with you for more information. 

Thanks, 
;1 n upa 1(/iatri 
:J)ir{'{/or's Sccrcta.r)' 
?dim�rtn>s (�/ 1Encryy G'i_; h:(rastmr:lllrc 
Lejjai"Su{)iccs rL!mndi 
777 mel} ,)'t rat, ·It fi r.rliYor; Suit 1: :{25 
'](Jrolltd, O'N :?rf.'i r;· 2!£5 

'11fi: ,f_f6-325-.18-!.l 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
to whorn it is addressed. Any dissemination or use of this in formation by others than the intended recipient(s) is 
pmhibitecL If you have received this message in error please notify the writer and permanently de lete the message and 
all attacr1ments. Thank you. 
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N.  
From: Kelly, John (JUS) 

Sent: May 26, 20 1 1  9 32 AM 

To: Calwell, Carolyn (MEl) ;  Perun, Halyna N .  (ME l )  

Cc: Machado, Eunice (JUS)  

ubi•act: RE 

Page 1 o f 3  

1 will send  my  comments shortly. As indicated, in  my discussion with Mike Barrack this am ,  he indicated that they 
have assembled all the correspondence between Trans Canada, the Min isters office, OPA and the PO on the 
issues relating to the alleged agreement by the Govt. not to raise the l imitation of damages ability to obtain 
Permits in any Arbitration. As I said, I have no correspondence and need to have whatever there is  on these 
issues .  Michael Lyle says he would recommend delivering copies of their correspondence is  we sign the Joint 
Defence confidential ity agreement Please advise if the agreement will be signed so we can move on. I look 
forward to receiving a correspondence we have. Many thank. 

Fro m :  Calwell, Carolyn (MEl) 
Sent: May 26, 2011 8:24 AM 
To: Ke lly, John (JUS); Perun, Halyna N.  (MEl) 
Cc: Machado, Eunice (JUS) 
Sutlject: RE: 

Thanks very much, John. I have revised the deck with your comments in mind. 

Halyna, I would suggest that this deck could be sent to the DMO with a raquest for a briefing on the issue. 

Carolyn 

From: Kel ly, John (JUS) 
Sent: May 25, 2011 2 : 26 Pfv1 
To: Calwell, Carolyn (MEI); Perun, Halyna N .  (MEI) 
Cc: Machado, Eunice (JUS) 
Sut;jec:t: RE: 

I read tile note and, based on what I was told this moming by counsel, it may not properly represent the position 
of T rans Canada. 

Counsel told me that , unless there was agreement that damages were not l imited by the provisions of the 
contract (in other words, they would be made whole) and that no defence would be raised that they could not 
have completed the contract, they would litigate in Commercial Court. 

/l.s for Option 1 ,  I would add that there wi l l  be litigation of the alleged promise to keep them whole and net to use 
the defence that they couldn't complete the contract. 

As for Option 2. the only way Trans Canada would consider arbitrating would be if there was no l imitation to 
damages and no defence that it couldn't complete the contract 

They have said they would litigate and not /l,rbitrate and I assume they would only Arbitrate damages based on  
the assumption above. From their point of  v iew, I assume the  only issue would be  the quantum of  damages 
assuming no l imitations as per the contract. 

As for Option 3, I don't think Trans Canada would agree to Arbitrate all issues. I think that would happen in 
Commercial Court. 

05/26/20 1 1  



From: Calwell, Carolyn (ME!) 
Sent: May 25, 2011  1 1 :50 AM 
To: Perun, Halyna N .  (ME!); Kelly, John (JUS) 
Cc: Machado, Eunice (JUS) 
Subject: RE: 

Page '-? o1 J 

Please find attached a first cut of a deck, as we discussed yesterday. I welcome your comments and revisions. 

Carolyn 

Carolyn Calwell 
Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON MSG 2E5 
416.212.5409 

from: Perun, Halyna N. (ME!) 
Sent: May 25, 201 1  9:34 AM 
To: Kelly, John (JUS) 
Cc: Machado, Eunice (JUS); Calwell, Carolyn (ME!) 
Subject: RE: 

--------------· -------------

Thank s John for the update. We're proceeding to develop the options as we discussed yesterday and your 
conversation below will certainly inform them. Carolyn is back later this morning and likely will be sending 
something to you for your review later in the day. I agree that the PO's views on this will be critical. 

J{afyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Min istries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5  
Ph  (4 16 )  325-6681 I Fax (416 )  325-1781  
BB (416 )  671 -2607 
E-mail : Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the 
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended 
recipient(s) is prohibited. If you have received this message in  error please notify the writer and permanently 
delete the message and all attachments. Thank you. 

From: Kelly, John (JUS) 
Sent: May 25, 201 1  9:12 AM 
To: Perun, Halyna N .  (ME!) 
Cc: Machado, Eunice (JUS) 
Subject: 

Halyna, I just returned a call irorn Michael Barack and John Finnegan, counsel to Trans Canada. In essence, they 
confirm that the GovL cancelled the contract and communicated that fact to Trans Canada before the Minister of 
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Page 3 of 3 

Energy was advised. Apparently the Chief of Staff ( or equivalent title) in the PO told one Trans Canada's senior 
people at the time they indicated the plant would not proceed that Trans Canada would be "made whole" as to 
damages. 

They indicated that the Oct. 7th letter was negotiated extensively and means that the Govt. and OPA would not 
rely on the l im itation of damages or the argument that they would not have been able to complete the project due 
to objections.  

Barack indicated that negotiations as to damages are " an unmitigated disaster". They say that the result of the 
offer from OPA re: Cambridge is that it represents a 4% return (and not 9% as apparently suggested by the OPA) 
and that they could not make any money on a 4% return. 

They have i ndicated that the problem is that Colin Andersen at OPA is being very confrontational and that he and 
whoever is advising h im doesn't know anything about the proper calculation of damages. Apparently counsel are 
not involved in these discussions at the table. 

They say their  clients are experts at the calculation of damages as they do it al l the time and they want OPA to 
get outside expert assistance to break the deadlock. 

They have indicated that they have been team players and have not created a fuss about the termination on the 
understanding that they would have a meaningful discussion on damages and resolution but, if things don't 
happen soon, they will seek instructions to proceed in Commercial Court as  they prefer that to Arbitration. 

1 advised them that I was new to the file and would seek instructions and advise of the Govt. position. They 
indicated they would sue the Govt. for interference with contractual relations if forced to do so. 

1 have no idea what the PO will say to these allegations but I think we should find out as soon as possible. 

I earlier suggested that it might be worthwhile to have the parties try to agree to retain an independent expert to 
provide a non-binding opinion as to damages for the purpose of attempting to resolve the issue. 

I look forward to discussing this with you. 

John 

John Kelly 
Counsel 
Crown Law Office - Civil 
Ministry of the Attorney General 
720 Bay Street - 8th Floor 
Toronto, ON 
M7/\ 2S9 

Tel 4 1 6-2 1 2-1 1 6 1  
Fax 41 6-326-4 1 8 1  

email: John. Kelly@ontario.ca 
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From: 
Sent: 
To: 
Cc: 

Attachments: 

Mike, 

Calwell, Carolyn (MEl) 
May 26, 201 1  9:55 AM 
'Michael Lyle' 
Perun, Halyna N .  (MEl )  
RE:  OPA - TCE [Privileged and Confidential] 
li20420450v6_LEGAL_1_ - v6 Common Interest Privilege Agreement OPA (3) .DOC 

I understand from John Kelly that you are prepared to share some correspondence related to th is matter i f  the Common 
I nterest Privilege Agreement is  signed. We may have a window of opportunity with the DM tomorrow and are prepared to 
take the agreement forward if we can remove the cieclaratory relief paragraph (#1 7  in tl1e last version that Susan sent). 
As such,  we would  recommend the Agreement in the form attached (having deleted that paragraprt). Please lei me know 
if this is acceptab le  so that we can move on execution. 

Carolyn 

Carolyn Calwell 
Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.212.5409 

From: Calwell, Carolyn (MEl) 
Sent: May 24, 201 1 1 1 :01  AM 
To: 'Michael Lyle' 
Subje:ct: FW: OPA - TCE [ Privileged and Confidential] 

Mike, 

In  Susan's absence and in l ight of our meeting later today, I wanted to send you my comment on the Common I nterest 
Privilege Agreement.  I believe that this is the only outstanding issue on this document 

Carolyn 

from: Calwell, Carolyn (MEl) 
Sent: May 20, 201 1  4 :29 PM 
To: 'Susan Kennedy' 
Subje:ct: RE: OPA - TCE [Privileged and Confidential] 

Susan, 

I wanted to follow up on the message that I left yesterday. In l ight of the relationship between the Ministry and the O PA, I 
have trouble JUStifying or explaining an allowance for declaratory relief between the parties. That PACA allows for  that 
remedy doesn't warrant including it here. I would prefer ttre paragraph to come out Nevertheless, as indicated, I would 
be happy to discuss furt11er if you wish. 

Carolyn 

Carolyn Calwell 



Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.21 2.5409 

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca] 
Sent: May 13, 2011 2:56 PM 
To: Calwell, Carolyn (MEl) 
Subject: FW: OPA - TCE [Privileged and Confidential] 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Plvanoff@osler.com] 
Sent: May 1 1, 2011 6 : 13  PM 
To: Susan Kennedy 
Subject: RE: OPA - TCE [Privileged and Confidential] 

Susan, 

I have revised the Cooperation and Common Interest Privilege Agreement to address the Crown's comment 
regarding injunctive relief. I note that Section 1 4  of the Proceedings Against the Crown Act contemplates that 
declaratory relief may be sought in l ieu of an injunction. The text of that section is  as follows: 

No injunction or specific performance against Crown 
14. (1) Where in a proceeding against the Crown any relief is sought that might, in a proceeding 

between persons, be granted by way of injunction or specific performance, the court shall not, as 

against the Crown, grant an injunction or make an order for specific performance, but in lieu thereof 
may make an order declaratory of the rights of the parties. 

Limitation on injunctions and orders against Crown servants 
{;_) The court shall not in any proceeding grant an injunction or make an order against a servant 

of the Crown i f  the effect of granting the injunction or making the order would be to give any relief 

against the Crown that could not have been obtained in a proceeding against the Crown, but in lieu 
thereof may make an order declaratory of the rights of the parties. R.S.O. 1990, c. P.27, s. 14. 

With that in mind, l suggest that we propose to the Crown that we revise the "Inj unctive Rel ief' section ( i .e. 
Section 1 7) to provide for "Declaratory Relief' instead o f "lnjunctive Relief". They are not immune from a 
declaratory order. Tl1e attached version o f  the Agreement rel1ects the change. 

Please contact me i f  you would l ike to discuss. 

Regards, 
Paul 
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COOPERATION AND 

COMMON I NTEREST PRIVILEGE AGREEMENT 

AGREEMENT is effective as of the 1'' day of April, 20 1 1 (the Date"). 

BETWEEN: 

RECITALS: 

- and -

MAJESTY 
REPUESENTED 
("ONT ARlO") 

QUEEN IN RIGHT OF ONTARIO AS 
MINISTER OF ENERGY 

A The OP A and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

OPA and Ontario have concluded that, in connection with the threatened claims and 
potential l i tigation by relating to the SWGTA Contract, legal and factual  issues 
could arise with respect to which they have common interests and joint or compatible 
defences. 

C.  OPA and Ontario undertaken, and will  u ndertake, factual, legal and other 
research, and are of the opinion that it is  their best interest to exchange information, 
pool  their individual work product and cooperate in a join! defence effort. 

D .  Cooperation i n  such a joint defence effort will  necessarily involve the exchange of 
confidential i nformation as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication and/or communications made and 
materials obtained or prepared in contemplation of litigation. 

E. light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is  anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver o r  loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 
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below) or as a result of their cooperation in  the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

I n  consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1 .  I n  the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) 

(b) 

(c) 

(d) 

l_EGi\l._l :21H20450.(i 

"Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGT A Contract, and any and all  arbitration, 
mediation, or litigation that arises out of any and all such claims. 

"EUcctive Date" means the effective date as detined above. 

"Parties" means the OP A and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

"Privileged Information" means infonnation cmd communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise i n  law 
privileged and protected from disclosure or production to Third Parties made 
between OPA (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) infonnation and communications contained m documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) 

(iv) 

(v) 

(vi) 

(vii) 

any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

any analyses, document binders, files, compilations or databases; 

the sharing or exchange via any media, including but not limited to 
electronic media; 

theories, impressions, analyses, legal research, or legal opinions; 

communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 



(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

P!i.-I'V" or means <my person or entity that is not a Party. 
Third Party includes their employees, agents, counsel, subcontractors, 
consultants, experts, or any other person or entity acting on TCE's behalf. 

COMMON INTEREST OF PARTIE S  

2 .  The Parties have a common, joint, and mutual interest i n  the defence of the Claims, wish 
to cooperate with other in respect of the and clue to the 
anticipated l i tigation with to share between them Information 
without of prejudice to or of waiver in whole or in part respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

3 .  The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

4. To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

5 .  The execution this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
wberc the materials would otherwise be protected by Jaw against disclosure by solicitor
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable 

( ii) 

privilege or other rule of protection disclosure; and 

will not be asserted at any time b y  either Party as a waiver of 
privilege or other rule of protection from disclosure. 

snell 

6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required b y  
law. l f  disclosure o f  any Privileged Information i s  sought from a Receiving Party in any 
arbitration, l i tigation or other legal proceedings, the Receiving Party [from whom 
disclosure is  sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 

I J-:GAL._J :21J42(K')Ii.li 
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I nformation without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Infonnation shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
tenns, unless both Parties consent in writing or unless compelled by order of  a court or 
arbitral tribunal. 

9 .  The Parties acknowledge and agree that their common interest in the defence of  the 
Claims and their intention that no waiver of privilege shall result from their exchange of  
Privileged Information between them shall in no way be affected or  deemed to  be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of  the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what infonnation will be shared and under what circumstances, and no 
obligation or duty to share any such infonnation is created by this Agreement. 

WITHDRAWAL 

1 1 .  It is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, non-appealable j udgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

12.  Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 clays is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
clays' notice period required by this provision. 

13.  Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Infom1ation made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

14. On or before the effective elate of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Infonnation received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 

I HiAL_l :2()<1:'0451Ui 



WAIVEU CONFUCT OF INTEUEST 

1 5 .  The Parties agree that this Agreement and the sharing o f  Privileged Information between 
them shall not be used as a basis J�)r a motion to disqualify a Party ' s  counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereoJ) after a 
Party has withdrawn from this Agreement for any reason, including without l imitation, 
due to any cont1ict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or  any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged lnformation 
hereunder. 

I 6. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and OPA, as a result of 
communications, sharing of Privileged Information, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement. 

NOTJCE 

17. All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in  
person or tclecopied or deiivered by overnight courier, wi th  postage prepaid, addressed as 
follows: 

To: Ontario Power Authority 

1 20 Adelaide Street West, Suite 1 600 
Toronto, ON 

Attention: Michael Lyle ,  General Counsel 

Tel. No.: (416) 969-6035 
No. :  (416) 967-1 947 

E-Mail:  m i chael.lyle(fllpowerauthority .on.ca 

To: 1-Ier Majesty the Queen 
of Energy 

of Ontario as Represented by the M inister 

777 Bay Street, 4'h Floor, Suite 425 
Toronto, O N  M5G 2E5 

Attention: Halyna Pcnm, A/ D irector, Legal Services Branch 
Ministries of Energy & I nfrastructure 

Tel. No. :  (416) 325-6681 
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Fax No.: (416) 325-1781 
E-mail: halyna.perun2@ontario.ca 

GENERAL PROVISIONS 

18. This Agreement shall be constmed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

J 9. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

20. 

21 .  

22. 

23. 

Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a dnty of loyally between any counsel and anyone other than 
the client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There arc no other oral understandings, tcrrns, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and drily 
executed by both Parties hereto. 

24. The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

25. This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

26. This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

ONTARIO POWER AUTHORITY 
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By: ___________ _ 

Name: __________ _ 

HER THE QUEEN IN IUGHT Of' 
ONTARIO AS 
MINISTER ENERGY 
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From: 
Sent: 
To: 

Attachments: 

Calwell, Carolyn (MEl) 
May 26, 201 i 1 0: 1 5  AM 
Perun, Halyna N.  (MEl) 
FW: 
TransCanada Options 26 05 201 i f  (2).ppt; #20420450v6_LEGAL_1_ - v6 Common I nterest 
Privilege Agreement OPA (3).DOC; BN Common I nterest Privilege Agreement.26 05 
201 1 .doc 

Revised to address John Kelly's further comments. Please disregard previous deck. 

By way of explanation, Options i and 3 lead to the same outcome. The reason that I included Option 3 is because of lis 
alignment with the OPA's position. In simple terms, Option 1 says, OPA do what you wi l l - we don't care about (you or) 
litigation whi le Option 3 says, OPA, we support your position .  

Perhaps you could walk the  OM through the  deck at your regular tomorrow. I t  may also be  a good opportunity to  get the 
OM to sign the Common Interest Privilege Agreement. Attached is a briefing note that explains the agreement (Abbey 
took the lead and d id  a good jobt) .  We need confirmation from the OPI\ that they are wil l ing to remove a provision that 
would al low for declaratory relief. Mike Lyle indicated in our meeting that he understood my position bul l just got otf the 
phone with him and he wants to tl1ink about this further. We both agree that it is unlikely that such a provision would ever 
be used but h e  thinks it should stay in because "agreements need remedies" and I think  it's inappropriate for an 
agreement between the Ministry and an agency. I wi l l  keep you posted as I hear more. 

Carolyn 

From: Calwell, Carolyn (��El) 
Sent: May 26, 2011 8 :24 AM 
To: Kelly, John (JUS); Perun, Halyna N. (t�El) 
Cc: Machado, Eunice (JUS) 
Su!>iec:t: RE: 

Thanks very much,  John.  I have revised the deck with your comments in mind.  

Halyna, I would suggest that th is deck could be sent to the OMO with a request for a briefing on the issue. 

Carolyn 

From: Ke l ly , John (JUS) 
Sent: May 25, 201 1  2:26 PIVI 
To: Calwell, Carolyn (ME!); Perun, Halyna N .  (MEl) 
Cc: Machado, Eunice (JUS) 
SuiJie<:t: RE: 

I read the note and, based on what I was told this morning by counsel, it may not properly represent the position of Trans 
Canada. 

Counsel told me tlmt , un less tl1ere was agreement that damages were not limited by trre provisions of the contract (in 
other words, they would be made whole) and that no defence would be raised that they could not have completed the 
contract, they would l it igate in Commercial Court. 

As tor Option 1 ,  I would add that there wil l  be litigation of the al leged promise to keep them whole and not to use the 
defence that they couldn't complete the contract. 

As for Option 2 .  the only way Trans Canada would consider arbitrating would be it there was no l imitation to darn ages and 
no defence that it couldn't complete the contract. 



They have said they would litigate and not Arbitrate and I assume they would only Arbitrate damages based on the 
assumption above.From their point of view, I assume the only issue would be the quantum of damages assuming no 
limitations as per the contract. 

As for Option 3, I don't think Trans Canada would agree to Arbitrate all issues. I think that would happen in Commercial 
Court. 

�-------·---·--·------------------------------
From: Calwell, Carolyn (MEl) 
Sent: May 25, 2011 1 1 :50 AM 

To: Perun, Halyna N. (MEl); Kelly, John (JUS) 
Cc: Machado, Eunice (JUS) 
Subject: RE: 

Please find attached a first cut of a deck, as we discussed yesterday. I welcome your comments and revisions. 

Carolyn 

Carolyn Calwe!! 
Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.21 2.5409 

From: Perun, Halyna N .  (MEI) 
Sent: May 25, 2011 9:34 AM 

To: Kelly, John (JUS) 
Cc: Machado, Eunice (JUS); Calwell, Carolyn (MEI) 
Subject: RE: 

--·�- ------- - ----·----

Thank s John for the update. We're proceeding to develop the options as we discussed yesterday and your conversation 
below will certainly inform them. Carolyn is back later this morning and lilmly will be sending something to you for your 
review later in the day. I agree that the PO's views on this will be critical. 

}{a[yna 
Halyna N. Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (41 6) 325-1781 
BB: (416) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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from: Kelly, John (JUS) 
Sent: fV!ay 25, 2011 9 : 12 AM 
To: Perun, Halyna N .  (MEl) 
Cc: Machado, Eunice (JUS) 

Halyna, I just returned a call from Michael Barack and John Finnegan, counsel to Trans Canada. In  essence, they confirm 
that the Govt. cancelled the contract and communicated that fact to Trans Canada before the M inister of Energy was 
advised. Apparently the Chief of Staff ( or equivalent title) in the PO told one Trans Canada's senior people at the time 
they indicated the plant would not proceed that Trans Canada would be "made whole" as to damages. 

They indicated that the Oct?'" letter was negotiated extensively and means that the Govt. and OPA would not rely on the 
l imitation of damages or the argument that they would not have been able to complete the project due to objections. 

Barack indicated that negotiations as to damages are " an unmitigated disaster". They say that the result of the offer from 
OPA re: Cambridge is that it represents a 4% return (and not 9% as apparently suggested by the OPA) and that they 
could not make any money on a 4% return. 

They have indicated that the problem is that Col in Andersen at OPA is being very confrontational and that he and 
whoever is advising him doesn't know anything about the proper calculation of damages. Apparently counsel are not 
involved in these discussions at the table. 

They say their clients are experts at the calculation of damages as they do it all the time and they want OPA to get outside 
expert assistance to break the deadlock. 

They have indicated that they have been team players and have not created a fuss about the termination on the 
understanding that they would have a meaningful discussion on damages and resolution but, if things don't happen soon, 
tl·ley wi l l  seek instructions to proceed in Commercial Court as they prefer that to Arbitration. 

I advised them that I was new to the file and would seek instructions and advise of the Govt. position. They indicated they 
would sue the Govt. for interference with contractual relations if forced to do so. 

I have no idea what the PO wil l  say to these allegations but I think we should find out as soon as possible. 

I earlier suggested that it might be worthwhile to have the parties try to agree to retain an independent expert to provide a 
non-binding opinion as to damages tor the purpose of attempting to resolve the issue. 

I look forward to discussing this with you. 

John 

John Kelly 
Counsel 
Crown Law Office - Civil 
Ministry of the Attorney General 
720 Bay Street - 8th Floor 
Toronto, O N  
M7A 2S9 

Tel: 4 1 6-21 2- 1 1 61 
Fax: 4 1 6-326-41 8 1  

email: John.Kelly@ontario.ca 
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of 

Trans nad n rgy & the outhwest GTA Clea 

n rgy Supply ntra 
pti ns for Arbitrati 

Confidential/Sol icitor-Client 

Prepared in contemp litigation 

Legal Services Branch 
ini�trv of Energy/M inistrv of 

nfrastructure 1 



�"h t?ontario 
Ministry of Energy 

Current Status 

t TransCanada served a PACA notice o n  o r  about April 27, 201 1  and wi l l  b e  i n  a position to 
serve and fi l e  a Statement of Cla im against the Crown on or after J u n e  2ih. TransCanada 
could serve and fi l e  a Statement of Cla im against the O PA at any t ime. 

+ Allegations against the Province rel ate to intentional interference with contractual 
relations,  n a mely the So uthwest GTA Clean Energy Su pply Contract (th e  Supply Contract) 
b etwee n  the O PA and TransCanada.  

+ The O PA has  been d iscussing ex it a rrangements and possible alternatives to the 
So uthwest GTA generation faci l ity with TransCanada s ince Octo ber 2010 .  

+ The O PA and TransCanada continue n egotiations but the financial  gap b etween the 
parties is large and increasingly appears to be insurmounta ble.  

+ The O PA and TransCanada have d iscussed the possib i l ity of proceeding to a rb itration to 
resolve the d ispute. 

+ TransCanada has  s u ggested that it is  only wi l l ing to use a rb itration if the parties agree 
that damages a re not l imited by the Su pply Contract and there wi l l  be no assertion that 
TransCanada could n ot complete the Supply Contract . 

2 



ptio 1 :  o a  rati 
+ Option 1 :  Decl ine to take a position on arbitration 

t 

+ Crown prepare to a from Tra nsCanada 

t Litigation wi l l  dea l  with the m e a n i ngs of statem e nts that TransCanada 
reference to the " a nticipated financial  v a l u e  of the Contract" (OPA 

+ Defences 
because 

argument that Tra nsCanada could not 
to get regulatory approvals 

"made whole" 
dated Octo ber 7, 2010) 

Contract i n  

+ The OPA are highly to resolve the issues their own negotiations 

t np,rtpM outcome: H ighly to in l itigation between TransCanada,  the OPA a n d  the Crown 

+ Advantages 

+ 

+ Sends c lear s ignal  to Tr;;n,(;,n;;rl;; the Crown is not concerned about 

t change 

t Court proceeding 

current tenor of negotiations between 

protracted 

t Timing of next steps i s  control led by 

OPA Tra nsCanada 

the 

event 

t Evidence 
a n d  

b e  required around 
October 2010 

conversations between representatives of Crown a n d  TransCanada i n  

t Court proceeding wi l l  b e  
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Ministry of Energy 

Option 2:  Arbitration on damages 

+ Option 2 :  Arbitration on damages a lone with concessions that there are no l imitations to 
damages and no d efences based on TransCanada's inabi l ity to obtain permitting  

+ Assumptions 
+ Arbitration wi l l  focus on expert evaluations of TransCanada's lost opportunity 

+ Expected outcome: Likely to lead to arbitration and, in due  course, resol ution of the d ispute 
+ Advantages 

+ TransCanada has said this is the only basis on which it wil l  agree to arbitration 
+ Province may not need to participate in arbitration of l imited scope 
+ Process wi l l  be short, relative to a court process, and  cou ld be confidential 

+ Disadvantages 
+ Creates highest financia l  exposure for the Province and the OPA 
+ OPA wi l l  l ikely want written instructions to proceed in this way 

4 
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+ 
.. 

t 

Optio : Arbitration on aU  i su s 
Arbitration on a l l  issues (O PA's 

+ Crown take the position 

position) 

i rr:1tinn m u st consider: 

+ TransCanada's a b i l ity to on its obl igations under the Supply Contract 

+ terms Supply Contract, the mitritinn of 

+ Meanings of statements that TransCanada would be "made 
"anticipated f inancia l  value of the Contract" ( O PA letter dated 

and the reference to the 
7, 2010) 

+ Evidence wi l l  be 
TransCanada in 

around the conversations between representatives 
October 2 0 1 0  

Crown a n d  

H ighly l ikely t o  result i n  l itigation between TransCanada, 

+ If TransCanada agrees to arb itrate on a l l  issues, process +r�·H�n on damaces a lone b 

• could be confidential 

be shorter 

O PA the Crown 

a court process, but longer 

+ Likely to resu lt i n  less tin;mriri exposure to the O PA a n d  the Province than arbitration on damages a lone 

t TransCanada said it not proceed with arbitration on basis 
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COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

AGREEMENT is effective as of the 1" clay of April, 201 1 (the 

BETWEEN: 

RECITALS: 

ONTARIO 

- and -

HER MAJESTY QUEEN lN OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

A and TransCanada Ltd. ("TCE") entered into the Southwest GTA Clean 
l ·.nern·v Supply Contract dated as o f  October 9, 2009 (the "SWGTA Contract"). 

B .  The OPA and Ontario have concluded that, i n  connection with the threatened claims and 
potential l i t igation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have common i nterests and joint or compatible 
defences. 

OPA and Ontario have undertaken, and wi ll undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange informal ion, 
pool their individual work product and cooperate in a joint defence effort. 

D.  Cooperation i n  such a joint defence effort wi l l  necessarily involve the exchange of  
confidential information as well as  information which is  otherwise privileged such as, 
amongst others, solicitor/cl ient communication and/or communications made and 
materials obtained or prepared in contemplation of litigation. 

E. In light of their common interest, and the fact that l itigation by TCE against the OPA and 
Ontario is  anticipated, OPA and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
in tention and agreement that neither OPA nor Ontario shall suffer any waiver or loss o f  
privilege a s  a result o f  d isclosure t o  each other o f  their Privileged I n formation (as defined 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

ln consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEl�'INITIONS 

1 .  In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) 

(b) 

(c) 

(d) 

"Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all arbitration, 
mediation, or litigation that arises out of any and all such claims. 

"Effective Date" means the effective date as defined above. 

"Parties" means the OPA and Ontario and, for the p urpose o f  giving efTect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

"Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OPA (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's  behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's be halt), including but not limited to: 

(i) infonnation and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) 

(iv) 

(v) 

(vi) 

(vii) 

any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

any analyses, document binders, files, compilations or databases; 

the sharing or exchange via any media, including but not limited to 
electronic media; 

theories, impressions, analyses, legal research, or legal opinions; 

communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 



(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(J) "Third or Parties" means any person or entity that is not a Party. 
Third Party includes their employees, agents, counsel, subcontractors, 
consultants, experts, or any other person or entity acting on TCE's behalf. 

COMMON INTEREST OF THE PARTIE S  

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to each other in respect of the defence of the Claims, and due to the 
anticipated l itigation with wish to share them Privileged Information 
wi thout of prejudice to or of in or in part of their respective privileges 
and rights to hold such Privileged Information protected from disciosure. 

3 .  The Parties arc under no obligation t o  share Privileged Information. However, from time 
to time, either Party (the "Disclosing P arty") in its sole discretion may choose to share 
Privileged Information the other Party (the Party"). 

4. the extent that exchanges of Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged I nformation under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor
client (attorney client) privilege, l itigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) arc not intended to, do not and shall not constitute a waiver whole or in 
part in favour of Third by either Party of any applicable 
privi lege or other rule of protection from disclosure; and 

(ii) not he asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection disclosure. 

6. Disclosure of Privileged fn by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court o f  competent jurisdiction or is otherwise required by 
law. If  disclosure of any Privileged Information is  sought from a Receiving in any 
arbitration, l i tigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 

I ,l_(;/\.1 ... 1 :21i·1Cii-l:(l :, 
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Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7.  All of the Privileged Information shall be preserved as  confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order o f  a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of  
Privileged Information between them shall in  no way be affected or  deemed to  be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such infonnation is created by this Agreement. 

WITHHRA WAL 

l 1. I t  is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, non-appealable j udgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

12 .  Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGT A 
Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged lnfonnation received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 

! HiAL_I :lll-120-l'i{l,{> 
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WAIVER CONFLICT INTEREST 

The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a Pmiy' s  counsel (including 
for certainty the Party's counsel 's  law lirm and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without l imitation, 
due to any confl ict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

1 6. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the and Ontario, nor any solicitor-client 
relationship counsel for Ontario and the OPA, as a result of any 
communications, sharing Information, cooperation or any other action taken 
in lhrtherance o f  the Parties' common interests or under and in reliance upon this 
Agreement. 

NOTICE 

17 .  All notices and other communications between the Parties, unless otherwise specifically 
provided, sha l l  be in writing and deemed to have been duly given when delivered 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
follows: 

To: Ontario Power Authority 

1 20 Adelaide Street West, Suite 1 600 
Toronto, ON M 5 H  ! Tl 

Attention: Michael Lyle, General Counsel 

No.:  ( 416) 969-6035 
Fax No.: (416) 967-1 947 

michael.lyle@powerauthority,on,ca 

To: Her Majesty the Queen 
of Energy 

of Ontario as Represented by the Minister 

777 Bay Street, 4'h Floor, Suite 425 
Toronto, ON MSG 

Attention: 1-lalyna Pcrun, A/ Legal Director, Legal Services Branch 
Ministries of Energy & Infrastructure 

Tel. No.:  (41 6) 325-6681 
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Fax No. :  (41 6) 325-1781 
E-mail: halyna.perun2@ontario.ca 

GENERAL PROVISIONS 

1 8. This Agreement shall be construed in accordance with the laws of  the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of  Ontario 
with respect to any and all matters arising under this Agreement. 

19.  If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

20. 

2 1 .  

22. 

23. 

24. 

Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counseL 

This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modi!lcation is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

25. This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 



26.  This Agreement may be signed in counterparts and by facsimile and all  connterparts 
together shall constitute the Agreement. 

lN W ITNESS W HEREOf, the Parties have executed this Agreement as of the date first 
set forth above. 

O NTARIO POWER 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS 
MINISTER OF ENERGY 

Name: --------------------

Title: ---------------------
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Ministry of the Attorney General 
Briefing Note 

Legal Services Division 

Execution of the Common Interest Privilege Agreement between the Government of 
Ontario ("Ontario") and Ontario Authority ("OPA") would enable the 
parties to information in a against possible 
litigation by Energy 

The and TCE have been attempting to negotiate an exit arrangement related to 
the Southwest Clean Energy Supply Contract for the construction a natural gas 
plant in Oakvil le. 

In an Apri l  1 9 , 201 1 letter, stated its intention to commence a formal legal process 
against the OPA and Ontario to determine reasonable damages, includ ing the 
anticipated value of the contract 

provided notice under section 7 of the Proceedings Against the Crown Act 
advising of its intent to claim against Ontario for intentional interference with contractual 
relations on April 27,  201 1 .  

the and into an agreement for 
a gas plant in Oakville referred to as the Southwest Clean Supply 
Contract (the "Contract"). A year later, the Minister of Energy announced that Ontario 
would not proceed with the project 

and Ontario a common interest in this potential litigation going forward. It 
is anticipated that legal and factual issues wil l arise which are common to both the OPA 
and Ontario. The Agreement would al low the Parties' to exchange information, to pool 
their ind ividual work product and to pursue a joint or  compatible defence. Cooperation in 
a joint defence effort wi l l  necessitate the exchange of confidential information which is 
otherwise privileged, including solicitor/client communications and/ or  communications 
and materials made or prepared in contemplation of litigation. The Agreement would 
document the Parties' mutual intention and agreement that neither party shall suffer any 
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waiver or loss of privilege as a result of disclosure to each other of privileged 
information by signing the attached agreement. 

D. Analysis 

i) The Purpose of the Common Interest Privilege Agreement: 

A Common I nterest Privilege Agreement extends the sphere of privilege over 
confidential legal information and/ or communications to parties with shared interests 
pertaining to legal claims or litigation. 

Generally, parties risk waiving privilege over confidential legal information including 
solicitor-client communications and/or communications and materials obtained or 
prepared in contemplation of litigation where they share these communications with 
third parties. In cases where the privilege has been waived parties may be obliged to 
disclose confidential information which is integral to their defence against claims and or 
potentia l  litigation. 

ii) Key Provisions of the Common Interest Privilege Agreement: 

The Agreement would enable the Parties to share between them privileged information 
without risk of prejudice or waiver in whole or in part of any of the privileged information 
protected from disclosure (s. 2) . The Agreement prohibits disclosure of privileged 
information by the receiving party to third parties without prior written consent for the 
disclosing p arty un less the disclosure is cou rt ordered or required by law (s. 6) .  Once 
signed, the Agreement would also apply to communications exchanged prior to entering 
into the Agreement (s. 4) . 

The Parties would not be obligated to share privileged information and would have sole 
discretion as to whether they wished to do so under the Agreement (s. 3).  While 
Ontario would agree to cooperate with OPA in respect to the defence of TCE's claims, 
Ontario would have the right to determine what information would be shared and under 
what circumstances (s. 1 0). 

Privileged information would remain confidential and privileged prior to the final 
resolution of al l  outstanding TCE claims and thereafter both Parties would agree not to 
use the information for any purpose unrelated to the defence of TCE claims (ss. 7 and 
1 1  ) .  Either party could withdraw from the agreement at  any time provided that they 
gave 20 days written notice to the other party (s. 1 2) .  

The Parties would agree not to disclose the existence of the Agreement nor its terms (s. 
8) .  
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Legal Services recommends execution of the Agreement. The Agreement would :  (i) 
encourage efficiency by providing an opportunity for the Province and the OPA to pool 
their individual work product; (ii) increase information flow through the exchange of 
information and materials; and (iii) strengthen each parties' defence to TCE claims be 
providing the opportunity to pursue a joint defence effort. 

Prepared by: 

Originated: 

Carolyn Calwell Deputy Director 
Legal Services Branch 

May 201 i 
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From: 
Sent 
To: 
Cc: 

Calwell, Carolyn (MEl) 
May 30, 201 1 1 0:27 AM 
Maclennan, Craig (MEl); Perun, Halyna N.  (MEl) 
Wismer, Jennifer (MEl) ;  Lindsay, David (ENERGY) 
RE: TCE 

Confidential/Solicitor-Client Privileged 

TCE has taken a hard l ine and said that it will only consider arbitration on the question of damages. Ontario 
and the O PA would be required to agree that we will not raise defences based on TCE's ability to complete the 
Supply C ontract (in question because of difficulty in obtaining various approvals) and based on the 
limitatio n  of l iability clause in the Supply Contract The OPA wants arbitration on all issues and wants to be 
able to raise these defences. 

As such,  the and are at an impasse. The is looking for the Province's confirmation that we 
support arbitration on all issues which, in practical terms, is unlikely to lead to arbitration and is l ikely to 
in litigation .  

However, i f  the Province may want to  soften its position and concede to TCE's demands for arbitration, it 
would be better to do so now rather than later. As you know, TCE will be in a position to issue a Statement of 
Claim, starting the litigation process, at the end of June. The O PA and we are in  a better position to negotiate 
terms of reference for l imited scope arbitration now than we wil l  be when we get closer to the June deadline. 
Essentially, the OPA is looking for confirmation that the Province isn't going to change its position as litigation 
looms. 

Carolyn 

-----Orig inal Message-----
From: M aclennan, Craig (MEl)  
Sent: May 3 0 ,  201 i 9 : 48 A M  
To:  Perun ,  H a lyna N .  (MEl)  
Cc: Calwell, Carolyn (MEl) 
Subject Re: 

How are the terms of arbitration discussions going? 

----- Original  Message -----
From: Lindsay, David (ENERGY) 
To: Perun, H alyna N.  (MEl ) ;  Maclennan, Craig (MEl)  
Cc: Calwell, Carolyn (MEl) ;  Wismer, Jennifer (MEl)  
Sent: M o n  M a y  30 09:46:59 20 1 1  
Subject Re: T C E  

Mistakes happen.  Thanks for clarification.  I was wondering w h y  nobody replied yesterday? 

----- Original Message ----

From: Perun ,  Halyna N .  (MEl)  
To:  Maclennan,  Craig (MEl)  



Cc: Calwel l ,  Carolyn (MEl ) ;  Wismer, Jennifer (MEl) ;  Lindsay, David ( ENERGY) 
Sent: Mon May 30 09:44:33 201 1 
Subject: RE: TCE 

Confidential and Solicitor-Client Privileged 

Please see below. U nfortunately, I sent the first email to you to the wrong Craig and the Deputy responded to 
it. I have asked the Craig at MGS to delete from his email  system and to notify me. 

My apologies 

Halyna 

Halyna N.  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 I Fax: (41 6) 325- 1 781 
BB: (41 6) 671 -2607 
E-mail: Halvna. Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the 
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended 
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently 
delete the message and all attachments. Thank you. 

-----Original Message-----
From: Lindsay, David (ENERGY) 
Sent: May 29, 201 1 1 2: 1 6  P M  
To: Perun, Halyna N .  ( M E l ) ;  Mclellan, Craig (MGS) 
Cc: Calwell ,  Carolyn (MEl) ;  Wismer, Jennifer (MEl)  
Subject: Re:  TCE 

Thanks for this Halyna. 

Craig, wonder if we should create a "four corners" opportunity so that we are all s inging from the same song 
sheet. 

I would suggest we ask Cabinet office to coordinate a meeting so al l  parties within government u n derstand the 
positioning. We might want to include representatives from O PA. 

David 

----- Original Message ----

From: Perun, Halyna N. (MEl)  
To: Mclellan, Craig (MGS) 
Cc: Lindsay, David (ENERGY); Calwell, Carolyn (MEl ) ;  Wismer, Jen nifer (MEl )  
Sent: Sun May 29 1 1 : 1 1 :58 201 1 
Subject: TCE 

Confidential and Solicitor-Client Privileged 
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1Hi  Crag: TCE counsel have asked to meet with our counsel (CLOC - John Kelly) as well as ADAG Mall iha 
Wi lson.  The MAG MO has asked that this meeting proceed and in any event it's normal for government 
counsel  to meet with opposing counsel on a matter. The meeting is scheduled tor Wed June 1 .  Our counsel 
has been advised that TCE counsel is working on a draft statement of claim and plans to share a draft of it with 
CLOC at that meeting. Given MAG MO's involvement you likely know of this already but wanted to make you 
aware. 

Hatyna Perun 
A\D irect o r  
P h :  4 1 6  325 6681 
BB: 4 i 6 671 2607 

Sent u s i n g  BlackBerry 
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From: 

Sent: 
To: 

Kelly, John (JUS) 
June 1 ,  201 1 9:33 AM 
Perun, Halyna N. (MEl) 
RE: TCE - Cooperation and Common Interest Privi lege Agreement 

Halyna, as I told Carolyn, I am not available tomorrow. I have a witness on a large piece of litigation coming in  
from out  of  town to  be prepared for examinations for discovery. This has been planned for months and involves 
5 parties. I briefed Carolyn on the aspects of arbitration pro and con. I also advised thai I could not give any 
advice as to whether Ontario should agree to Arbitration until I know what our client said or didn't say to Trans 
Canada. 

-----Original Message----
From: Perun, Ha lyna N.  (MEl) 
Sent May 3 1 , 201 i i :52 PM 
To: Kel ly, John (JUS) 
Cc: Calwell, Carolyn (MEl) ;  Machado, Eunice (JUS) 
Subject RE: - Cooperation and Common Interest Privilege Agreement 

Hi John - The Thursday morning meeting that Carolyn mentions is pretty critical attendees include the 
Secretary of the Cabinet, the Deputy Minister of Energy, the Chief of Staff for the Minister of Energy, the 
Deputy Minister of Finance, the Premier's Chief of Staff - so, if you are asked to attend it would b e  good to b e  
available to g o - it's usually first thing i n  the morning .  

Halyna 

Halyna N. Perun 
NDirector 
Legal S ervices Branch 
Ministries oi Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, O N  M5G 
Ph: (41 6) 325-6681 I Fax: (41 6) 325- 1 781 
BB: (41 6) 671 -2607 
E-mail: Halyna. Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for t h e  
person{s) t o  whom i t  is addressed. Any dissemination or  u s e  o f  information by others than t h e  intended 
recipient{s) is prohibited. I f  you have received this message in error please notify the writer end permanently 
delete the message and al l  attachments. Thank you .  
-----Original M essage-----
From: Kelly, John (JUS) 
Sent: May 3 1 , 201 1 1 1 :54 AM 
To: Calwell, Carolyn (MEl) ;  Machado, Eunice (JUS) 
Cc: Perun, Helyna N. (MEl)  
Subject: RE:  TCE - Cooperation and Common I nterest Privilege Agreement 

Thanks Carolyn. I am not available Thurs. as I am in meetings all day. 

-----Original Message----
From: Calwel l ,  Carolyn (MEl)  
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Sent: May 3 1 ,  2011 1 1 :23 AM 
To: Kelly, John (JUS); Machado, Eunice (JUS) 
Cc: Perun, Halyna N.  (MEl)  
Subject: TCE - Cooperation and Common Interest Privilege Agreement 

Ful ly executed copy attached for your fi le. I understand that the OPA will be in a position to share 
docu mentation tomorrow. 

Further to my message to John, there have been some discussions about how to proceed that I would l ike to 
fil l you in on. My ENERGY cl ients are looking for recommendation about the scope of arbitration and would 
l ike to meet either Thursday or Friday with you, the OPA and OPA outside counsel in  this regard. They have 
asked for a deck that includes a recommendation. I would suggest that we work from the version that we sent 
up last week. 

F ina l ly, John, you may be invited to a regular meeting of ENERGY officials, the PO and the SOC that is  
scheduled for Thursday. I wi l l  confirm when I hear. 

! look forward to speaking with you. 

Carolyn 

Carolyn Calwell 
D e puty Director 
M i n i stry of Energy & Ministry of I nfrastructure Legal Services Branch Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
4 1 6.21 2.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the 
person (s) to whom it is addressed. Any dissemination or use of this information by others than the intended 
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently 
delete the message and all attachments. Thank you. 
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From: 
Sent: 
To: 

Allachmenls: 

Calwell, Carolyn (MEl) 
June 1 ,  201 1 1 0:20 AM 
Perun, Halyna N. (MEl) 
TCE Deck 
TransCanada Options.01 06 201 1 .ppt 

For your review. Due to DMO by 4 p.m.  

Carolyn 

This communication may be solicitor/client privileged and contain confidential information only intended ior the person{s) to whom it is addressed. Any 
dissemination or use oi this information by others than the intended recipient(s) is prohibited. If you have received this message in error p[ease notify the writer 
and pem1anently delete the message and all attachments. Thank you. 
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Tran Canad Energy & the outhwest GTA C lean 

E rgy uppl  Contract 

Arbitrat n 

Confidential/Sol icitor-Cl ient Privileged 

contemplation of 

Legal Services Branch 

M inistry of Energy/Ministry of 

nfrastructure 1 



f'� tfr> Ontario 
Ministry of Energy 

Background & Current Status 

+ O n  October g, 2009,  the O ntario Power Authority ( O PA) and TransCananda Energy Ltd. (TCE) signed 
the Southwest GTA Clean Energy Supply  Contract (the Supply  Contract) for the development of a 8 5 0  
M W  g a s  fired e lectricity generation facility in Oakvi l le.  

+ O n  October 7, 2010,  the Minister of Energy announce d  that the S outhwest GTA generation facility 
would n ot proceed. 

t The O PA wrote to TCE on October ih and acknowledged that "you are entitled to your reasonable 
damages from the O PA, including the anticipated financial value of the Contract". 

+ The O PA and TCE have been negotiating exit arrangements a n d  a possible alternative to the S outhwest 
GTA generation facility since October 2010 .  

t The O PA and TCE have reached an impasse o n  the q uestion of a possible alternative, a smal ler 
generation facility in the Kitchener Waterloo Cambridge area. 

+ TransCanada served a PACA notice on the Crown o r  about Apri1 27, 2011  a n d  wil l  b e  in a p osition to 
serve a n d  fi le a Statement of Claim against the Crown on or after J u n e  27th. 

+ Allegations against the Province relate to intentional  interference with the S u p p ly Contract. 

+ The O PA and TransCanada have discussed the possibility of proceeding to arbitration to resolve the 
dispute. 
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+ 

+ 

+ 

+ 

ecision Point & Con ideration 

The O PA h a s  asked the Province to advise o n  the fol lowing q u estions: 

+ 

+ 
Does the Crown want to b e  involved in a rb itration? 

What i s  ' ' 

The decis ion o n  the scone of arbitration wil l  d etermine the answer to the q uestion of whether 

w o u  

suggested 

to u s e  � 

pply Contra ct a n d  t h e re 
t h e  S u p p ly C o ntract . I n  

w a ive t h e  two rl"'f"' 
expert s  o n  v a l u  

rnwn counsel  it 

agree 
no a s s erti o n  

w o rd s, t h e  O PA a n d  t h e  
t o  t h e m .  Arbitra t i o n  o n  

for 

+ N evertheless, the OPA b e l i eves it can move to broaden scope of arbitration.  

• 

+ TCE remains  do ing bus ines s  b e  a dverse t o  l itigation.  

toward 
l everage in n egotiating terms of reference for 

of the PACA notice period at the end of J une.  
··hitr:::.Hrm weakens 
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f'� Vontario 
Ministry of Energy 

. Option 1 :  N o  position on arbitration 
+ Option 1 :  The Crown decl ines to take a position on arbitration 

t Assumptions 

+ The Crown wi l l  prepare to defend a law suit from TCE 

t Litigation wi l l  deal  with the meanings of statements that TCE would b e  "made whole" and the 
reference to the "anticipated financial  value of the Contract" 

t Defences wi l l  include arguments that TCE could not complete the Supply Contract because of its 
inabi l ity to get various approvals and that d a mages are l i m ited by the terms of the Supply Contract 

+ Evidence wi l l  b e  required around the conversations between representatives of the Crown and TCE in 
and around October 2 0 1 0  

t Expected outcome: H ighly l i kely to result in litigation between TCE, the OPA and the Crown 

t Advantages 

+ Sends clear signal to TCE that the Crown is not concerned about l itigation 

+ Court proceeding wi l l  b e  protracted 

+ Disadvantages 

+ Timing of next steps is control led by TCE 

+ Court proceeding wi l l  b e  publ ic 

4 



+ 
+ 

+ 
+ 

+ 

Opti : Arbitration n d age 
2 :  rhitr;,tinn on d a mages a lone 

+ The Crown would take the 
statements that TCE 
Contract" 

that arbitration should be 
"made whole" and the reference to the of the 

+ The defences that TransCanada could not have completed the Supply Contract or  d a mages are 
l imited bv the Suoolv Contract wi l l  n ot b e  """i l" 

+ Arbitration 

+ TCE h a s  

+ Tho r r,..., 

focus on expe rt :.:ltinnc of opportunity 

to lead to arbitration and, in d u e  course, resolution 

i s  the basis on which it agree to 

need to participate in  arbitration of scope 

dispute 

+ not b e  required around the conversations between representatives of the Crown 
October 2010 

+ Arbitration could b e  confidential 

+ Creates hicthP<t +in;,nr exposure 

the OPA's position + I n consistent 

the Crown and the OPA 

T C E  
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("� t?ontario 
Ministry of Energy 

Optio 3: Arbitration on a l l  issues 
+ Option 3:  Arbitration on a l l  issues 

+ Assumptions 

+ The Crown would take the position that arbitration must consider: 

+ TCE's abi l ity to d eliver on its o bligations under the Supply Contract 

+ The terms of the Supply Contract, including the l i m itation of l iabi l ity 

+ M eanings of statements that TCE would be "made whole" and the reference to the "anticipated 
financiaT value of the Contract" · 

+ Evidence wi l l  be required around the conversations between representatives of the Crown and TCE in 
and around October 2 0 1 0  

t Expected outcome: Likely to result in l itigation between TCE, the O PA and the Crown 

+ Advantages 

t Financial exposure to the O PA and the Province is l i kely less if a l l  defences are pursued than if arbitration 
proceeded on damages alone 

+ Aligns with the O PA's position 

+ Arbitration could b e  confidential 

+ Disadvantages 

+ Success of this option depends on whether TCE wi l l  move on its conditions for l im ited arbitration 

6 



Power Authority 
mrriPrnPnt�ltinn Amc>AnnArot as amended (the 

in respect of damage to Unit 2 generating 
equipment on May 7, 201 2 that caused d elays in bringing both Unit 2 and Un it 1 into 
Commercial Operation. 

A legal assessment of the Issue concluded that the damage sustained by Unit 2 
generating equipment on May 7 ,  201 2  appeared to qualify as a "Type 3 Force Majeure" 
under section 1 0 .3  of the Bruce Power Contract - that is, an event beyond Bruce 
Power's reasonable control that prevented it from bringing Units 1 and 2 into 
Commercial Operation Mi lestone Date of June 1 ,  201 

As a of this Force Majeure, the Milestone Date for achieving Commercial 
Operation for Units 1 and 2 under the Bruce Power Contract would be extended for the 
period reasonable delay resulting from the Majeure. 

The legal  assessment of whether the damage U nit 2 on May 201 2 (and the 
resulting impact on work on Un it 1 )  qualifies as a Majeure" the Bruce 
Power Contract is highly dependent on the underlying facts and events. 
assessment was based on the facts and below (taken from OIS•CUf>Sicms 

with legal counsel and the June 201 2 deck prepared by the OPA for 
Min istry of Energy titled "Bruce U nit 2 Force Majeure Event") . Note that if these facts 
and events are in any way incorrect or  incomplete, that could affect the legal 
assessment of the Issue and t11e resulting legal conclusions. 

Also note that the OPA will be receiving a legal opinion from their external legal counsel 
sometim e  during the week of Ju ly 3 - 6, 201 2  in respect of the Issue. Understanding 
that legal  opinion could assist in rounding out the legal assessment outlined in this 
Briefing Note. 
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Overview of the Force Majeure Event 

• On May 7 ,  201 2 when a new excitation system on Unit 2 was being 
commissioned (prior to connecting Un it 2 to the grid) , the process was stopped 
because a part of the equipment - the generator stator (the "Equipment") - had 
sustained damage as a result of overheating (the "FM Event") 

• Bruce Power submitted a "Force Majeure" notice to the OPA (the "FM Notice"), 
advising the OPA that as a result of the FM Event, both Units 1 and 2 would fail to 
achieve Commercial Operation by the applicable Milestone Date (June 1 ,  201 2) 

o , Unit 2 would not achieve Commercial Operation by this date owing to the 
damage caused by the FM Event 

o Un it 1 would not achieve Commercia l  Operation by this d ate because 
skil led workers on Unit 1 would need to be dispatched to Un it 2 to repair 
the damage 

o I n  the FM Notice, Bruce Power confirmed that it was not seeking to 
recover refurbishment costs or repair  costs that might be attributable to 
the FM Event 

o I n  the FM Notice, Bruce Power also outlined three remedial options 
• Bruce Power has been remedying the FM Event by pursuing Option 1 set out i n  

the F M  Notice 
o Option 1 involves repairing the damaged Equipment - which is estimated 

to take 20 weeks (meaning that Un it 2 can be prepared to connect to the 
gr id again in November 201 2) 

Acquisition of the Equipment 

• The Equipment was originally purchased by Ontario Hydro in the 1 980's as a 
spare for the generating station. 

o The Equipment was transferred to Ontario Power Generation ("OPG") 
when Ontario Hydro was split u p  into five separate entities 

o The Equipment became one of the assets leased by OPG to Bruce Power. 
o Bruce Power's lease did not make it responsible for any of the legal risks 

associated with the manufacture of the Equipment. 

Bruce Power Investigation and Assessment 

• Bruce Power engaged a generator expert to investigate the root cause of the FM 
Event 

o The investigation revealed a d rafting error on a drawing prepared for the 
manufacturing of the Equipment, which was determined to be the root 
cause of the FM Event 

• The d rafting error involved reversing certain wiring connections 
• The drawing was relied upon in  manufacturing the Equipment 
• The same company designed the Equipment, prepared the 

manufacturing drawing and manufactured the Equipment 
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o The expert expressed the opinion that none of the normal industry 
practice's acceptance testing would have found such a problem, un less 
the Equipment was excited in the configuration in which the generation 
unit would be used 

• However, the expert expressed the view that the cost of such 
acceptance testing would have outweighed the risk of a failure because 
there had never been a failure of this type anywhere in the world 

o on the results of the investigation, Bruce Power submitted a root 
cause report to the O PA on June 20, 2012  (the 

• undertook technical due d iligence to assess the validity and 
completeness of 

0 rlili,nor1rC a an 
• The OPA technical advisor provided the OPA with a report dated June 25, 201 

which included the following advice/opinions: 
o Concur that a d rawin g  error made by the Equipment manufacturer was the 

root cause of the Equipment failure 
o Opined that it would have been unreasonable to have expected Bruce 

Power to find this error prior to the FM Event 
o Advised that there was n o  evidence that Bruce Power had failed to 

perform any of the standard industry tests required to commission the 
generator prior to the FM Event or to otherwise assure itself that the 
generator was fit for service 

o Opined that there was n o  wilful misconduct by Bruce Power in relation to 
!he FM r-vrc;m 

• The OPA industry expert made the fol lowing comments on 
O PA: 

Report to the 

o stated root cause reasonably accounts for the damage to the 
Equipment 

o Bruce Power had no of a potential reversal of  wiring 
connections after it conducted condition of the Equtp, mE3nt 
windings for Units 1 and 2 in 2009 

o were no other a prudent operator or manufacturer should 
have conducted that might have uncovered the problem before the Htr"nr 

• I n  providing the legal assessment of the I ssue, the fol lowing additional key facts 
were assumed: 

o as asserted in Bruce Power's FM Notice, ski l led workers on  U nit 1 needed 
to be dispatched to Un it 2 to repair the damage 

o this has caused a de lay in bringing Unit 1 into Commercial 
o there was no other commercially reasonable way to obtain the necessary 

ski l led workers for the repair work on 
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Un it 2 ,  and thus the resulting delay i n  bringing Unit 1 into Commercial 
Operation was beyond Bruce Power's reasonable control 

o there were no commercially reasonable options for remedying the FM 
Event more quickly than the t ime required under Option 1 in Bruce 
Power's FM Notice (i.e. the remedial approach adopted by Bruce Power) 

• These assumptions should be val idated. 

LEGAL ASSESSMENT OF THE ISSUE: 

Analysis of Bruce Power Contract Provisions 

Article 1 0  of the Bruce Power Contract deals with "Force Majeure". 

Section 1 0.3 defines "Force Majeure". There are three types. Section 1 0.3(d) provides 
that Type 3 applies if the affected Party has not claimed a Type 1 or Type 2 Force 
Majeure. OPA legal counsel has advised that Bruce Power has not claimed the FM 
Event as a Type 1 or  Type 2 Force Majeure. 

"Type 3 Force Majeure" is defined as any act, event, cause or condition that prevents a 
Party from performing its obligations (other than payment obligations) under the Bruce 
Power Contract. The "act, event, cause or condition" must be beyond the affected 
Party's reasonable control. 

"Reasonable control" is not defined in the Bruce Power Contract. However, based on 
the BP Report and the OPA technical due d i ligence summarized above, it  would appear 
that the FM Event could not reasonably have been anticipated by Bruce Power, and  
Bruce Power could not reasonably have been expected to have taken any other steps 
to prepare for or prevent the FM Event from occurring. Therefore, it would appear that 
the FM Event was beyond Bruce Power's reasonable control. 

Section 1 0.2 of the Bruce Power Contract sets out some exclusions from Force 
Majeure, including: 

• events of Force Majeure caused by the wilful misconduct or negl igence of the 
affected P arty 

• failure of the affected P arty to use Commercially Reasonable Efforts to prevent or 
remedy the events and remove Force Majeure within a reasonable time (so far 
as that is possible) 

Based on the OPA technical due d i l igence, it would appear that the FM Event was not 
caused by any wilful misconduct or negligence on the part of Bruce Power, and that 
Bruce Power d id  not fail to use Commercially Reasonable Efforts to prevent the FM 
Event from occurring. 

As noted under "Additional  I nformation Assumed" (above), for purposes of the legal 
assessment the assumption has been made that Bruce Power's remedial actions 
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(Option i in its FM Notice) constitute Commercially Reasonable Efforts to remedy the 
FM Event and remove the Force Majeure within a reasonable time. This assumption 
should be confirmed. 

Based on the legal assessment undertaken in respect of the Issue, it was concluded 
that the FM would qualify as a Force Majeure under section 1 0 .3 of the Bruce 
Power Contract in respect of the delay in bringing Unit 2 into Commercial Operation .  

I t  was also concluded that the need to  d ispatch ski l led workers from Unit 1 to  U nit 2 to 
repair the damage to the Equipment appeared to qualify as a Force Majeure under 
section 1 0 .3 of the in respect of the delay in bringing 1 into 

Dan Shear 
Legal Counsel, 
Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 
41 6-325-6685 

July 4, 201 2  

Carolyn Calwell 

Legal Services Branch 
Ministry of Energy/Ministry Infrastructure 
41 6-21 2-5409 

July 4, 201 2  
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Transcribed voicemail messages from Michael Murphy Lourdes 

28'h 2!li2 

Hi Halyna, it' s Lourdes. l ' m  attaching a voicemail coming from Internal Audit about the 
procurement that we had spoken about the other day. Basically, audit, internal audit i s  
saying ii's not a show stopper. complicated, it' s unusual, but they don't see that there 
is any major problem for us to proceed or for the program area to proceed using the 
procurement of the agency. OK, so thanks very much, I will also give Rick the same 
feedback and the same with Betty. Bye, 

Hi Lourdes, Mike here. very sorry l wasn't able to get back to you last 
wanted desperately to discuss the matter with Sonia and just done that this moming 
and I gave her the revised, the updated version, and she said that short of looking at the 
RFP herself, she can't see a major problem with this arrangement. lt is complicated, it i s  
unusual, but a s  long a s  everything is made fairly explicit a n d  that is an assumption o n  our 
part because we haven 't seen the RFP then she doesn't see the real mischief this, and 
presumably Legal has had a chance to look at it. That was Sonia's take on it. 

I f  you need to get a hold of us, I realize this i s  probably past midnight on this one, but do 
get back to me if you want, 314-95 1 8 . It i s  messy, it i s  unusual, but haven't seen 
anything that makes it absolutely stoppable. Haven't seen a show stopper yet. There you 
have it Lourdes. Give me a call if  you need anything. Bye for now. 





From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Wilson, Malliha (JUS) 
June 1 ,  201 1  1 1 :59 AM 
Perun, Halyna N. (MEl)  
Lung, Ken (JUS) 
FW: TCE - Cooperation and Common Interest Privilege Agreement 
doc201 1 0531 1 1 1 436.pdl 

Halyna - we need to slow this down. Can you please call me asap 

-----Original Message----
From: Kelly, John (JUS) 
Sent June 1 ,  201 1 9: 1 9 AM 
To: Wilson, Mall iha (JU S )  
Subject FW: TCE - Cooperation and Common I nterest Privilege Agreement 

I told her  I was not available until Friday and explained that , until we know what was said in the or by a 
Minister , Deputy or assistant thereto, it would not be possible to give advice o n  Arbitration. I explained the 
scope of an arbitration and the pros and cons. She is to get back to me with an alternative date. 
-----Original Message-----
From: Calwell ,  Carolyn (MEl)  
Sent: May 3 1 , 201  1 i 1 :23 AM 
To: Kelly, John (JUS);  Machado, Eunice (JUS) 
Cc: Perun, Halyna N.  (MEl)  
Subject: TCE - Cooperation and Common Interest Privilege Agreement 

Fully executed copy attached for your file. I understand that the OPA wil l  be in a position to share 
documentation tomorrow. 

Further to my message to John, there have been some discussions about how to proceed that I would like to 
fill you in on. My ENERGY clients are looking for recommendation about the scope of arbitration and would 
like to meet either Thursday or with you, the O PA and OPA outside counsel in this regard. They have 
asked for a deck that includes a recommendation.  I would suggest that we work from the version that we sent 
up last week. 

Finally, John,  you may be invited to a regular meeting of 
scheduled for Thursday. I will confirm when I hear. 

I look forward to speaking with you. 

Carolyn 

Carolyn Calwell 
Deputy Director 
Ministry of Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
41 6.2 1 2.5409 

officials, the and the that is 

This communication may be solicitor/client privileged contain confidential information only intended for the 
person (s )  to whom it is  addressed. Any dissemination or use of this information by others than the intended 

1 



recipient(s) is prohibited. If you have received this message i n  error please notify the writer and pernianentllf 
delete the message and all  attachments. Thank you. 
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COOPERATION AND 

COMMON JNTEREST 

THIS AGREEMII:NT is effective as of the l '' day of Ap1il, 201 1  (tire "Effective Date"). 

BETWEEN: 

- and -

OF AS 

("ONT AIUO") 

RECITALS: 

A. TI1e OP A and TransCanada Energy Ltd. (''TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWOT A Contract"). 

B .  The O P  A and Ontario have concluded that, i n  connection with the threatened claims and 
potential litigation by TCE relating to the SWOT A Contract, legal imd factual 
could arise with respect to which they have common interests and joint or compatible 
defences. 

C. TI1e OP A and Ontario have undertaken, and will undertake, factual, legal and other 

D. 

E. 

research, and are of tbe opinion that it is best interest to exchange infonnation, 
pool their individual work product cooperate in a joint defence effort. 

Cooperation in such a joint defence effort necessac-ily involve the exchange of 
confidential information as well as information which is  othervvise privileged such as, 
amongst others, solicitor/client communication and/or colfuuurlications made and 
materials obtained or in contemplation oflitigation. 

In lig..ht of their common interest, and the fact that litigation by TCE against the OP A and 
Ontario is anticipated, OP A and Ontario wish to proceed cooperatively ii1 the preparation 
of joint or compatible defences, and by this Agreement seek to docthuent their mutual 
intention imd agreement that neither OP A nor Ontario shall suffer any waiver or loss o f  
pri\� lege as a result of disclosure t o  each other o f  their Privileged Information (as defined 

LEGAL_\ :.:w.::m.J50.& 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1 .  In tl1e foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) 

(b) 
(c) 

(d) 

lEGAL,_l::!O·I�OllO & 

"Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGT A Contract, and any and all arbitration, 
mediation, or litigation that arises out of any and all such claims. 

"Effective Date" means the effective date as defined above. 

"Parties" means the OPA and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

"Privileged Information" means infonnation and communications, whether 
written or electronically recorded, in· respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OPA (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consaltants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating t o  or 
setting out expert commentary and opinion; and 
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(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third or Parties" means any person or entity t11at is not a Party. 
Tiurd Party inciudes TCE, their employees, agents, counsel, subcontractors, 
consultants, experts, or any other person or entity acting on TCE's behalf. 

COMMON INTEREST OF' THE 

2. The Parties have a common, joint, and mutual interest in  the defence of the Claims, wish 

3 .  

4. 

5. 

to cooperate other in respect of the defence the Claims, and due to 
anticipated litigation with TCE, wish to share between them Privileged Information 
without risk of prejudice to or of waiver whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

The Parties are under no obligation to share Privileged Information. However, from lliue 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with other Party (the "Receiving Party''). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this A&'l"eement as if they had occmTed after !he Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor
client (attomey client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or a.11y other applicable rule of privilege or confidentiality: 

(i ) are not intended to, do not and shall not constitute a waiver in whole or in 

(ii) 

part in favour of Third Party by either Pa.rty of any applicable 
privilege or other rule of protection from disclosme; and 

will not be asserted at any time hy either Party as a waiver 
privilege or other rule of protection from disclosure. 

llilY such 

Disclosure of Privileged Information b y  the Receiving P arty to Third Parties without the 
prior wTitten consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by 
law. If  disclosure of any Privileged Information is sought fl·om a Receiving Party in  any 
arbitration, litigation or other legal proceedings, the Receivi.ng Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 

. and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
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Information · without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the PriVileged Information shall be preserved as corrfidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court.or 
arbitral tnbunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

1 0. The Parties shall cooperate in respect of the. defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligati.on or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

1 1 . It is tbe intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, non-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

1 2. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days ' notice period required b y  this provision. 

· 

13 .  Any withdrawal from this Agreement shall be prospective in effect only and· the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest 

· 

1 4. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 

LEGIIL .. ):J:[l..l:!{l450.1i 
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WAfVER CONFLICT OF INTEREST 

1 5. TI1e P arties agree that this Agreement and the sharing of P1ivileged Information between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including 
for certainty the Party's counsel's law fum and any partner or associate thereof) after a 
Party has \vithdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between Parties or any other reason whatsoever 
based on thi s  Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

l 6.  TI1c P arties confinn that there is no and shall not be deemed to be any soiicitor-cllent 

1 7. 

between for the OPA and Ontario, nor any solicitor-client 
relationship between counsel and the OPA, as a result of any 
connnnnications, sha1ing of Privileged Information, cooperation or any other action talcen 

furtherance of the P arties' common h-:1terests or llllder and reliance npon this 
Agreement. 

All and other communications between the Parties, unless otherwise specifically 
provided, shall b e  in writing and deemed to have been duly given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
follows: 

To: Ontario Power Authority 

1 20 Adelaide Street West, Suite 1600 
Toronto, ON M5H 1 T 1  

Attention: Michael Lyle, General Counsel 

No.: (41 6) Yb\1-bU.Jj 
Fax No.: (416) 967-1 947 
E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Qmcen in Right of Ontario as Represented by lhe Minister 
of Energy 

777 Bay Street, 41h Floor, Suite 425 
Toronto, ON M5G 2E5 

Attention: Halyna Penm, A/ Legal Director, Legal Services Branch 
Ministries of Energy & Infrastructure 

TeL No.: (4 1 6) 325-6681 

LEGA!.�!:1lH::!.!F150.ii 
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Fax No.: (416) 325-1781 
E-mail: halyna.perun2@ontario.ca 

GENERAL PROVISIONS 

1 8. This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement lirevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

1 9 .  If any o f  the provisions o f  this Agreement o r  portions thereof should b e  determined t o  b e  
invalid, illegal o r  unenforceable i n  any respect, the validity, legality o r  enforceability o f  
the remaining provisions shall not in any way be affected or irripaired thereby. 

20. Aay failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in n o  
way affect the validity o f  this Agreement, o r  any part hereof, and shall ·not b e  deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

2 1 .  Nothing contained in or done further t o  this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

22. This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

23. No change, amendinent, or modification ofthis Agreement shall be valid or binding upon 
the Parties hereto ualess such change, amendment, or modification is in writing arid duly · 
executed by both Parties hereto. 

24. The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement o r  the 
intent of any provision contained herein. 

25. Tins Agreement shall enure to the benefit of and be .binding upon the respective 
successors and assigns of the Parties. 
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This Agreement may be signed in counterparts and 
together shall constitute the Agreement. 

facsimile ·and all counterparts 

IN WITNES S  WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

· 

ONTARIO POWER AUTHORI'fY 

B�O�£�CtZ/t,,;,c,,G 
Nialcr:c-flt121iAz Ui./1(/,A/r-v&UGv 
-v / ' . 
Title: /k�u:J' {� E 0 ' 

�/)�{J)1u(l2� o;f 
HER MAJESTY THE QUEEN IN RIGHT OF 
ONT ARlO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

Name: David Lindsay 





From: 
Sent: 
To: 

N. 

Perun, Halyna N. (ME l )  
June i ,  20i i 9:40 AM 
Kelly, John (JUS) 

Subject: RE: TCE Cooperation and Common Interest Privilege Agreement 

Thanks J o h n  - C a rolyn e x p l a ined as well - you ' re a vet'Y pop u l a r  fellm' these days ! 

Halyna 

Halyna N .  P e r u n  
A/Director 
Legal S e r v i c e s  B r a n c h  
Ministries o·f E n ergy & Infrastruct u re 
777 Bay Street , 4th F loor, S u ite 425 
Toronto, ON M5G 2 E 5  
P h :  ) 3 2 5 - 6681 I F ax : (416) 3 2 5 - 17 8 1  
8 8 :  ( 41 6 )  671- 2607 
E - m a i l : Halvn a . Perun2@ont a ri o . �£ 

Noti c e  
T h i s  commun i c at ion m a y  be solicito r / c l ient privileged a n d  c o n t a i n  confidential information 
intended only -for the person ( s )  t o  whom it is a d d res s e d .  Any d i s semination o r  u s e  of t h i s  
informat ion by others t h a n  t h e  intended recipient ( s )  i s  prohibited . If you h ave received 
t h i s  m e s s a ge in e r ro r  p l e a s e  notify the writer a n d  p e rmanently d e l ete the mess age and a l l  
att a c hment s .  Thank you . 
- - - - -Original M e s s a ge - - - - -
F t'om : Kelly, J o h n  ( J U S )  
S e nt : J u n e  1 ,  2011 9 : 33 AM 
To : P e r u n ,  H a l y n a  N .  ( ME I )  
S ub j e c t : RE : TCE - Cooperation a n d  Common Interest P rivilege Agreement 

Halyna,  a s  I t o l d  Ca rolyn, I am not available tomorrow . I have a "Jitness on a l a rge of 
l itigation coming i n  from out of town to be p repat-ed -fat' examinations for d i s covery . Tl1 i s  h a s  
been p l a n ne d  f o r  months a n d  involves 5 p arties . I b r i efed Ca rolyn o n  t h e  a spects of 
a rbitration p ro a n d  c o n . I a l s o  a d v i s e d  that I could not give a ny advice as to whet h e r  
Ontario s h o u l d  agree t o  Arbitration u n t i l  I know what o u r  c l ient s a i d  o r  d i d n ' t  s a y  t o  T r a n s  
C a n ad a . 

- - - - - Original Mes s age - - - - 
F rom : P e r u n ,  H a lyna N .  ( M E l )  
S ent : May 3 1 ,  2011 1 : 52 P M  
To : K e l l y ,  J o h n  ( J U S )  
C c : Calwel l ,  C a rolyn (MEl ) ;  Machado, E u n i c e  ( J U S )  
S u bj e c t :  R E :  TCE - Cooperation a n d  Common Interest P ri.vi.lege p,greement 

Hi J o h n  - The T h u r s d ay morning meeti n g  that Carolyn mentions i s  p t'etty c ri t i c a l  - attendees 
i n c l u d e  the S e c retary of the Cabinet, the Deputy r�i n i s t e r  of E n e rgy, the C hief of St aff for 
the Minister of Energy, the Deputy Minister of F i n a n c e ,  the P remier ' s  Ch ief of Staff - so, if 
you are a s ked to attend it '"au l d  be good t o  be available to go - it ' s  u s u al ly f i r s t  thing i n  
the morning . 

Halyna 
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Halyna N .  P e run 
A/Di r e ctor 
Legal Services Branch 
r�i n i s t ries of Energy & Infrast ructure 

777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2 E 5  
Ph : ( 416) 3 2 5 -6681 I F a x :  (416 ) 3 2 5 - 1781 
B B :  ( 416) 671-26137 

E - m a i l : Halyna .Perun2@ont a r i o .  ca 

Not i c e  
This commun i c ation may b e  solicitor/client privil eged a n d  contain confidential information 

intended only for the person ( s )  to whom it is a d d ressed . Any d i s s emination or u s e  of t h i s  

information by others t h a n  t h e  i ntended recipient ( s )  i s  prohibited . If you h ave received 
this message in error please notify the writer a n d  permanently delete the mes sage and a l l  
atta chments . Thank you . 
- - - - - O riginal Message - - - - -
From : Kelly, John ( J U S )  
Sent : May 3 1 ,  21311 11 : 54 AM 
To : C a lwel l ,  Carolyn ( ME I ) ;  Machado, E un i c e  ( J US ) 
C c : P e run, H a lyna N .  ( M E l )  
Subj e c t :  RE : TCE - Cooperation a n d  Common I nterest Privilege Agreement 

Thanks Carolyn. I am not available T h u rs . as I am in meetings a l l  d ay .  

- - - - - O riginal r�es sage - - - - 
From : Calwe l l ,  Carolyn ( M E I )  
Sent : May 3 1 ,  21311 11 : 23 AM 
To : K elly, John ( J US ) ;  Machado, E un i c e  ( JUS ) 

C c :  P e run, H a lyna N .  ( M E l )  
S u b j e ct : TC E - Cooperation a n d  Common Interest Privilege Agreement 

F u l ly executed copy attached for your file . I understand that the OPA will be i n  a position 
to s h a re documentation tomorrow . 

Further to my message to John, there have been some d i s c u ssions about how to proceed t h at I 

would like to fill you i n  on . My EN ERGY c l ients are looking for recommendation about t h e  
scope of arbitration a n d  would l i ke t o  meet either T h u rs d ay o r  Friday with y o u ,  t h e  OPA a n d  

OPA outside counsel i n  this regard . They have a s k e d  for a d e c k  that inc ludes a 
recommendation . I would suggest t h at we work from the version that we sent up l a st wee k .  

F i n a lly, Joh n ,  you may b e  invited t o  a regul a r  meeting of E N E RGY offi c i a l s ,  the P O  a n d  t h e  
SOC t h at i s  s c heduled for Thursday . I w i l l  confirm w h e n  I hear . 

I look forw a r d  to speaking with you . 

Carolyn 

Carolyn Calwell 
Deputy Director 
r�i n i s t ry of E nergy & Mini stry of Infrastructure Legal Services Branch Ministry of the 

Attorney General 
777 B a y  Street, Suite 425 
Toronto ON MSG 2 E 5  
416 . 21 2 . 5409 
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This communi cation may be solicitor/client p r ivileged a n d  contain confidential i nformation 
only intended for the person ( s )  to \•Jhom it is a d d re s s e d , Any d i s semination or use of t h i s  
information b y  others t h a n  t h e  i nt e n d e d  r e c i p i e nt ( s )  i s  proh i b ited . I f  you have received 
this message i n  error please notify t h e  writer a n d  permanently delete t h e  message a n d  all 
att a c hm e nt s .  Thank you . 
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From: 

Sent: 
To: 

Perun, Halyna N. (ME l )  
June 1 ,  201 1 9:41 AM 
Calwell, Carolyn (MEl )  

Subject: FW: TCE - Cooperation and Common Interest Privilege Agreement 

Fyi - it ' s  u n d e rstandable 

Halyna 

Halyna N ,  P e r u n  
A/Di r-ector 
Legal S e rv i c e s  B r a n c h  
Ministries o·f E nergy & In-frastructure 
777 Bay Street , 4th Floor, S uite 425 
Toronto, ON MSG 2 E 5  
Ph : ( 4 1 6 )  3 2 5 - 6681 I Fax : ( 4 1 6 )  3 2 5 - 17 8 1  
BB : (416 ) 671 - 2607 
E - mail : Halyn a . Perun2@()nt a r i o . ca 

Notice 
This commu n i c a t ion may be soli citor/ c l ient p r i vileged and contain con-fidential information 
intended only for t he perso n ( s )  to ifJhom i t  is a d d re s s e d . Any d i s semination o r  use o-f t h i s  
information b y  others t h a n  t h e  intended r e c i p i e n t ( s )  i s  p ro h i b ited . If you h a v e  r e c eived 
this m e s s age i n  errot' please notify t h e  writer a n d  permanently delete t h e  message a n d  all 
att achment s . T h a n k  you . 

- - - - -Original Message- - - 
F t'o m :  Kelly, J oh n  ( J US )  
Sent : J u n e  2611 9 : 3 3 AM 
To : P e r u n ,  Halyna N ,  (MEI ) 
S u bject : R E : T C E  - Cooperation and Common I nterest P r i v i1ege Agreement 

Haly n a ,  as I t old C a rolyn, I am not a v a i l a b l e  tomorrow . I h a ve a witn e s s  on a la rge p i e c e  of 
litigation coming i n  fr·om out of t oifm to be prepared for exami nations for d i s covery . This h a s  
been p l a n n e d  f o r  months a n d  involves 5 p a r t i e s . I briefed C a rolyn o n  as pects of 
arbitt·ation p r o  a n d  con . I also a d v i s e d  t h a t  I c o u l d  not give any advice as to vJhether 
Ontario s ho u l d  agree to Arbitration u nt i l  I know what o u r  client s ai d  o r  d i d n ' t  s ay t o  Trans 
Canad a .  

- - - - -Original Message - - - - 
F rom : P e r u n ,  H a lyna N .  ( M E I ) 
Sent : May 3 1 ,  2811 1 : 52 PM 
To : Kelly, J o h n  ( J U S )  
Cc : Calwell, C a rolyn ( ME l ) ;  Machado,  E u n i c e  ( J U S )  
S u b j ect : R E : T C E  - Cooperation a n d  Common I nt e rest P r-iv i lege Agreement 

Hi J o h n  - The Thursday morning meet i n g  t h a t  C a rolyn mentions is pretty critical - attendees 
include the S e c retary o-f t h e  Cabinet , the Deputy r�i n i s t e r  of Energy, the C h i ef of Staf-f for 
the Minister o f  E n e rgy, the Deputy M i n i s t e r  of F i n a n c e ,  t h e  P remie r ' s  C h i ef o-f S taff - s o ,  if 
you are a s ke d  to attend it vJOuld be good t o  be available to go - it ' s  us ually f i r st thing i n  
t h e  morni n g .  

Halyna 
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Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2 E 5  
Ph : ( 416) 3 2 5 - 6681 I Fax : ( 4 1 6 )  3 2 5 -1781 
B B :  (416) 671-2607 
E - mai l : Halyn a . Perun2@ontari o . ca 

Notice 
This communication may be solicitor/client privileged a n d  contain confidential information 
intended only for the perso n ( s )  to whom it is a d d r e s s ed . Any d i s s emination or u s e  o f  t h i s  
information b y  others t h a n  t h e  intended rec i pient ( s )  i s  prohibited . If you have rec eived 
this message in error please notify the writer a n d  permanently delete t h e  message a n d  all 

attachments . Thank you . 
- - - - - Original Message - - - - -
From : Kelly, John ( J US) 
Sent : May 31, 2011 11 : 54 AM 
To : Calwell, Carolyn ( ME I ) ;  Machado, E u n ic e  ( J US ) 
C c : Perun, Halyna N .  ( M E I )  
Subj ect : RE : T C E  - Cooperation and Common Interest Privilege Agreement 

Thanks Caroly n .  I am not available Thurs . as I am in meetings all day . 

- - - - -Original Message - - - - 
From : Calwell, Carolyn ( M E I )  
Sent : May 31, 2011 11 : 23 AM 
To : Kelly, John ( J US ) ;  Machado, Eunice ( J US ) 
C c : Perun, Halyna N .  ( M E I )  
Subj e c t :  T C E  - Cooperation and Common Interest Privilege Agreement 

Fully executed copy attached for your file . I understand that t h e  OPA will be i n  a position 
to share documentation tomorrow. 

Further to my message to John,  there have been some d i s c u s s ions about how to proceed t h at I 

would like to fill you i n  on . My ENERGY clients are looking for recommendation a bout t he 
scope of arbitration and would like to meet either T h u r s d ay o r  Friday with you,  t h e  OPA a n d  

OPA outside counsel i n  this regard . They have as ked for a d e c k  t h at i n c l ud e s  a 

recommendation . I would suggest that we work from t h e  version t h a t  we sent up l a s t  week . 

Finally, John , you may be invited to a reg u l a r  meeting of ENE RGY offi c i a l s ,  t h e  PO a n d  t h e  
SOC that is s c heduled for Thursday . I will confirm w h e n  I hea r .  

I look forvJard to speaking with you . 

Carolyn 

Carolyn C a lwell 
Deputy Director 
Ministry of Energy & Ministry of Infra structure Legal Services B r a n c h  M i n i s t ry of t h e  

Attorney General 
777 Bay Street, Suite 425 

Toronto ON M5G 2 E 5  
416 . 21 2 . 5409 
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This communication may be s o l i citor/client privileged a n d  c o n t a i n  confidential information 
only intended for t h e  person ( s )  to whom it is a d d re s s e d . fJ..ny d i s s emination o r  u s e  of t h i s  
information b y  others t h a n  t h e  intended recipient ( s )  i s  p!'O h i b it e d . I f  you h ave received 
this mes sage in error please notify the writer and permanently delete the m e s s age a n d  all 
attachment s .  Thank you . 
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From: 
Sent: 
To: 

Perun, Halyna N. (MEl )  
June 1 ,  201 1 1 2:05 PM 
Calwell, Carolyn (MEl) 

Subject: 
A!!achments: 

FW: TCE - Cooperation and Common Interest Privilege Agreement 
doc201 1 0531 1 1 1 436.pdf 

FYI -

Halyna 

Halyna N .  P e r u n  
A/DirectOI' 
Legal S e rvices Branch 
Ni n i s t r i e s  of E nergy & 
777 4th F 

ON N5G 2 E 5  

Infrastructur-e 
S u ite 425 

P h : ( 41 6 )  3 2 5 - 6681 I F a x : (416) 3 2 5 - 1781 
B B :  ( 416 ) 6 7 1 - 2607 
E - m ai l :  Halyn a . Perun 2@ontario . c a 

Not i c e  
This c ommunication may b e  solicitor/cli ent p l'ivileged a n d  contain confidential information 
intended only for the person ( s )  to t'ihom it i s  addressed . Any d i s s emination o r  u s e  of t h i s  
information b y  others t h a n  t h e  intended rec i p i ent ( s )  i s  prohibited . H you have r e c e i v e d  
t h i s  m e s s age i n  e r ro r  please notify the writer a n d  permanently d e l e t e  the m e s s a g e  a n d  a l l  
atta chments . Thank you . 

- - - - -Original Nessage - - - - 
F rom : Wilson,  M a l l i h a  ( JU S )  
Sent : J une 1 ,  2011 1 1 : 59 AN 
To : P e run, Halyna N .  ( ME l )  
Cc : L u n g ,  K e n  ( J US ) 
S u b j e c t : FW : TCE - Cooperation a n d  Common Interest Privi lege Agreement 

Halyna - we n e e d  to slo"J t h i s  down . Can you 

- - - - - Original Nessage - - - - 
Fro m :  Kelly, J o h n  ( J US )  
Sent : J une 2011 9 : 19 AM 
To : WHson, M a l l i h a  ( J U S )  

c a l l  m e  a s a p  

S u b j e ct : FW : TCE - Cooperation a n d  Common Interest Pl'ivilege Agreement 

I t o l d  her I was not avaHable until F ri d ay and explained that , u n t i l  \·Je know "1h at "1a s  s a i d  
i n  t h e  P O  o r  b y  a Ninister , Deputy o r  a s s istant thereto, it wou l d  not be p o s s i bl e  t o  give 
advi c e  on Arbit ration . I explai.ned t h e  s co p e  o-F a n  ar·bi t ration a n d  t h e  pros and c o n s . S h e  is 
to get back to me t<Jith a n  alter·native d ate . 
- - - - - O riginal Nessage - - - -
From : C a lw e l l ,  C a rolyn ( M E I )  
Sent : May 3 1 ,  2011 1 1 : 23 AM 
To : Kelly, J o h n  ( J US ) ;  Machado,  E un i c e  ( J U S )  
Cc : P e run, H a lyna N .  ( M E I )  
Subj e c t : TCE - Cooperation a n d  Common I nterest Privilege Agreement 



Fully exe c u t ed .copy attached for your file . I understand that the OPA will be in a position 

to share d o c umentation tomorrow. 

Further to my message to John,  there have been some d i s c ussions about how to proceed that I 
would l i ke t o  fill you in o n .  My EN ERGY clients are looking for recommendation about the 
scope of a r b itration and would like t o  meet either Thursday or F riday with you ,  the OPA and 

OPA outside counsel i n  this rega rd . They have a s ked for a deck that i n c l udes a 

recommendation. I would suggest t h at we work from the version t h at we sent up last week. 

Finally, J o h n ,  you may be invited t o  a regu l a r  meeting of ENERGY officials,  the PO a nd the 

SOC that i s  scheduled for Thursday . I will confirm when I hea r .  

I look forwa rd to s peaking with you . 

Carolyn 

Carolyn C a lwell 
Deputy Di rector 
Ministry of E nergy & Ministry of Infrastructure 
Legal Servi c es Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON MSG 2 E 5  
416 . 212 . 5409 

This commu n i c ation may be solicitor/client p r i v ileged and contain confidential information 

only intended for the person ( s )  to whom it is addres sed . Any d i s s emination or use of this 
information by others than the intended re ci pient ( s )  is prohibited . If you have received 
this mes s a ge in error please notify the writer a nd permanently delete the message and all 

attachment s .  Thank you . 
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Bl!:TWEEN: 

RECITALS: 

COOPERATION AND 

COMMON Il"i1EREST PRIVILEGE AGREEMENT 

- and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 

REPRESENTED BY THE MIN1STER OF ENERGY 
("ONT ARlO") 

A. The O P  A and TransCanada Energy Ltd. ("TCE") entered into the Southwest GT A Clean 
Energy Supply ConlTact dated as of October 9, 2009 (the "SWGTA Contract"). 

R The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual 
could arise with respect to which they have common interests and joint or compatible 
defences. 

C The OP A and Ontario have undertaken, and will undertake, factuPJ, legal and other 
research, and are of the opinion i t  i s  their best interest to exchange information, 
pool their individual work product cooperate in a joint defence 

D. Cooperation such .a joint defence effort will necessarily involve the exchrmge of 
confidential information as well as information which is otherwise privileged such as, 
amongst others, solicitor/client communication ancl!or commm1ications made and 
materials obtained or prepared in contemplation of litigation. 

E .  In light o f  common and the that litigation by TCE against the OP A and 
Ontario i s  anticipated, OPA and Ontario wish to proceed cooperatively in the preparatio n  
o f  joint o r  compatible defences, and Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 



j=="j 
ro 

· �  ml=J 
� 
(J) 

F(j 
· �  
� 
� 0 

u 
� 
� 

C) bO 
(J) 

j=="j · � 
> 

· �  H 
� 

- 2 -

below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEM.ENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

l .  In tl1e foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) 

(b) 
(c) 

(d) 

l.EGt,t,__l :10�J01]li 6 

"Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all arbitration, 
mediation, or litigation that arises out of any and all such claims. 

"Effective Date" means the effective date as defined above. 

"Parties" means the OP A and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

''Privileged Information" means information and communications, whether 
written or electronically recorded, in' respect of the preparation of positions, 
responses and defences to the Claims which are or would b e  otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OPA (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or  entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and c.ammunications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or couosel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 
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(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Third P arties. 

(e) "TCE" has the meaning defined paragraph A of the Recitals. 

(f) Party" or "Third Parties" means any person or entity Lhat is not a Party. 
Third Party includes TCE, their employees, agents, counsel, snbcontractors, 
consultants, experts, or any other person or entity acting on TCE's behalf. 

2 .  The P mtics have a common, joint, and mutual interest in the defence o f  the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and dne to the 

4. 

5 .  

anticipated litigation with wish t o  between Privileged Ilifonnation 
withont risk of prejudice to or in whole or their respective privileges 
a..11d rights to hold such Privileged Information protected from disclosure. 

The P arties are under no obligation to share Privileged bforrnation. However, from time 
to time, either Party (the "Disclosing Party") its sole discretion may choose to share 
Privileged Infonnation with the other P mty (the "Receiving .Party''). 

To the extent that exchanges of Privileged fufbrrnation h ave b een made prior to entering 
into this Agreement, it i s  the Pmties' intention that all such exchanges be subject to the 
terms o f  this Agreement as if they had occurred after the Effective D ate. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences t o  the Claims and the exchange o f  Privileged Worrnation under this Agreement, 
where the materials would otherwise be protected by Jaw agair1st disclosure by solicitor
client {attorney client) privilege, litigation privilege, work product doctrine, without 
prejndice privilege, or a11y other applicable role of privilege or confidentiality: 

(i) are not intended to, do not and shaH not constitnte a waiver whole or in 
part in favour of ar1y Third Party by either Party of any applicable 
privilege or other rule of protection from disclosure; aod 

(ii) will not be asserted at any time b y  either Party a s  a waiver of any such 
privilege or other rule o f  protection from disclosure. 

Disclosure of Privileged Infonnation by the Receiving P arty to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless 
the disclosure is ordered by a court of competent jnrisdiction or i s  otherwis e  required by 
law. lf disclosure of any Privileged Information is songht from a Receiving P arPJ any 
arbitration, litigation or other legal the Receiving Party [from whom 
disclosure is sought] shall talce all steps necessary to preserve a.1d invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shnll immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Pmty shall not voluntarily surrender or disclose the Privileged 
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Information· without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tnbunal. 

7. All of the PriVileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

1 0. The Parties shall cooperate in respect o f  the. defence of the Claims, including providing 
access to information, materials and employees as may b e  reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITJIDRA W AL 

1 1 . It is the intent of the Parties that this Agreement shall remain in effect until fmal 
resolution of the Claims, either by litigation in a final, non-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

1 2. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) d ays advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from tllis Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

1 3 .  A.ny withdrawal from this Agreement shall b e  prospective i n  effect only and· the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of tllis 
Agreement whether or not the Parties are, in any respect in relation to the SW GT A 
Contract, adverse in interest. 

1 4. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall retorn to the Disclosing Party all Privileged Information received from the 
Disclosing Party. Ill the case of copies, with the consent of the D isclosing Party, tl1e 
Receiving Party may destroy such copies in a secure marmer, and confirm in writing to 
tl1e Disclosing Party that it has done so. 
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CONFLICT OF INTEREST 

1 5. The P arties agree that this A&'Teement and the sharing of Privileged lnfonnation between 
them shall not be used as a basis for a motion to disqualify a P arty's counsel (including 
for certainty the Party's cmmsel's and any partner or associate thereof) after a 
P arty has wiLhdrawn from this Agreement for any reason, hacluding without limitation, 
due to any conflict of haterest which arises or becomes known to the withdrawhag Party 
after the Effective Date, adversity behveeri the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Infon11ation 
hereunder. 

1 6 . The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between connsel for lhe OP A and Ontario, nor any solicitor-client 
relationship between counsel Ontario OPA, as a result any 
conunuoications, sharing of Privileged Information, cooperation or any other taken 
in furtherance of tl1e Parties' common haterests or under and In reliance upon thi s  
Agreement. 

NOTICE 

1 7. All notices and other communications between the Parties, unless otherwis e  specifically 
provided, shali b e  in writhag and deemed to have been duly given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
follows: 

;c;,, L_i :JiJ.:::u.:sn c, 

To: Ontario Power Authority 

120 Adelaide Street 
Toronto, ON M5H IT! 

Suite 1600 

Attention: Michael Lyle, General Counsel 

TeL No.: (41 6) 969-6035 
Fax No.: 967-! 947 
E-Mail: < michaeUyle@powerauthority<on.ca 

Her Majcsty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

777 Bay Street, 4'h Fioor, Snitc; 425 
Toronto, ON 2E5 

Attention: P erun, A/ Director, Legal S ervices Branch 
Ministries of Energy & Infrastructure 

TeL No.: (416) 325-6 6 8 1  
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Fax No.; (416) 325-1 781 
E-mail; halyna.perun2@ontario.ca 

GENERAL PROVISIONS 

1 8. This Agreement shall be construed in accordance with the laws of the Province o f  
Ontario and th e  Parties t o  tlris Agreement irrevocably attorn t o  the jurisdiction o f  Ontario 
with respect to any and all matters arising under this Agreement. 

1 9. lfany o f  the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

20. 

2 1 .  

22. 

23. 

24. 

25. 

Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall ·not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisiom. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other th an 
the client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained i n  tlus 
Agreement. 

No change, amendinent, or modification of this Agreement shall be valid or binding upon 
the Parties hereto nnless such change, amendment, or modification is in writing arid duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement o r  the 
intent o f  any provision contained herein. 

This Agreement shall enure to the benefit of and b e  binding upon the respective 
successors and assigns of the Parties. 



26. 
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This Agreement may be signed in counterparts 
together shall constitnte the Agreement. 

by facsimile and an connterparts 

IN WITN'ESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

By. {/JI?d 
Name: David Lindsay J 
Title: Deputy Mi11ister 





From: 
S ent: 
To: 
S u bject: 
Attachments: 

FYI -

Halyna 

Halyna N .  P e r u n  
A/ Director 
Legal S e rv i c e s  B r a n c h  

Perun, Halyna N. (ME l )  
June  1 ,  201 1 1 2:05 PM 
Calwell, Carolyn ( MEl) 
FW: TCE - Cooperation and Common Interest Privilege Agreement 
doc201 1 0531 1 1 1436.pdf 

r�i n i s t r i e s  of Energy & I nfrastructure 
777 Bay S t reet , 4 t h  F loor, S uite 425 
To1·onto, O N  f�SG 2E5 
P h :  (416) 325- 6681 I F a x :  (416) 325- 1781 
B B :  (416) 671-2687 

E - mail : H a lyn a . P e r un2�onta rio . ca 

Not i c e  
T h i s  commu n i c a t i o n  m a y  be solicit o r / c l i e nt rivileged a n d  contain confidential i n·formation 
intended only for· t h e  person ( s )  t o  whom it s a d d re s s e d . Any d i s s emination o r  u s e  o f  t h i s  
i nformation b y  others t h a n  t h e  intended r e c  pient ( s )  is p ro h ibited . If you h a v e  received 
t h i s  m e s s a g e  in e rror please notify t h e  writer a n d  permanently delete t h e  message and a l l  
attachmen t s . T h a n k  y o u .  

- - - - - O r i g i n a l  M e s s age - - - - 
F rom : W i l s o n ,  M a l l i h a  ( JU S )  
Sent : J un e  1 ,  2011 11 : 59 AM 
To : P e r u n ,  H a ly n a  N .  ( ME l )  
C c :  L u n g ,  K e n  ( J US )  
S ub j ect : F"J : T C E  - Cooperation a n d  Common Interest Privilege Agreement 

Halyna - �>oJe n e e d  to s low t h i s  dow n .  C a n  you please c a ll me a s a p  

- - - - - O r i g i n a l  Message - - - - 
F ,·om : Kelly ,  J oh n  ( J U S )  
Sent : J un e  1 ,  2011 9 : 19 AM 
To : W i l s o n ,  M a l l i h a  ( J U S )  
S ub j e c t : FW : T C E  - Cooperation a n d  Common I nterest P rivilege Agreement 

I told h e r  I w a s  not available until F ri d ay and e x p l a i n e d  that ·' u ntil we know w h at was s a i d  
i n  t h e  PO or· by a t�in i ster , Deputy o r  a s s i s t a nt t h e reto, i t  would not b e  p o s s i b l e  t o  g i v e  
advice o n  A r b i t r ation . I exp lained t h e  s cope o f  a n  arbit1·ation a n d  t h e  p r o s  a n d  c o n s . S he i s  
to get b a c k  t o  m e  VJi t h  a n  alternative d a t e .  
- - - - - O r i g i n a l  Mes s age - - - - -
From : Calwe l l ,  C a rolyn ( M E I )  
Sent : May 2011 11 : 23 �� 
To : Kelly, J o h n  ( J US ) ;  Machado, E u n i c e  ( J U S )  
Cc : P e ru n ,  H a ly n a  N .  ( ME I )  
S u b j ect : T C E  - Cooperation a n d  Common I nt e r·est P rivilege �greement 



Fully executed copy attached for your fil e .  I understand that t h e  OPA will b e  i n  a position 

to share d o c umentation tomorrow. 

Further to my message to J o h n ,  t h e re have been some d i s c u s s ions about how to proceed that I 
would l i k e  t o  fill you in on . My E N E RGY clients are looking for recommendation about the 
s cope of a rbitration a n d  would like to meet either Thursday or Friday with you, t h e  OPA and 

OPA out s i d e  counsel in this regard . They have asked for a d e c k  t h at includes a 
recommendation.  I would suggest t hat we work from the version that we sent up l ast week . 

Finally, J o h n ,  you may be invited to a regu l a r  meeting of ENE RGY officials,  the PO a n d  t h e  

SOC t h a t  i s  s cheduled for Thurs d ay . I will confirm when I hea r .  

I look forwa 1'd to speaking 1-Ji t h  you . 

C a rolyn 

Ca rolyn C a lwell 
Deputy Director 
Ministry of Energy & �linistry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON MSG 2 E 5  
416 . 212 . 5409 

This comm u n i c ation may . be solicitor/cl i ent privileged and contain c onfidential information 
only intended for the person ( s )  to whom i t  is a d d ressed . Any d i s s emination o r  use of this 
information by others than t h e  intended recipien t ( s )  is prohibited . If you have received 
this mes s age in error please notify t h e  writer and permanently delete t h e  message a n d  all 

attachmen t s . Thank you . 

2 



From: 
Sent: 
To: 
Co: 

Perun, H alyna N. (MEl )  
June 1 , 201 1 1 : 1 5 PM 
Wilson, Mall iha (JUS) 
Lung, Ken (JUS) ;  Calwell, Carolyn (MEl )  
TCE 

Hi - The TCE item has been removed from the agenda for the Energy/PO/SOC table tomorrow. We heard from the DMO 
just after the call you had with us  and  the preference was to  deal with other more urgent matters tomorrow. 

Jfatyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425  
Toronto, O N  M5G 2E5 
Ph: (41 6 )  325-6681 / Fax: (4'16) 325-1 781 
BB: ( 4 16 )  671 -2607 
E-mail: Halyna . Perun2@ontario.ca 

Notice 
This communication may be sol'lcitor/cl'lent privileged and conta·tn  confidential information intended only for the person(s) 
to whom it is  addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Perun, Halyna N. (ME l )  
June 1 , 20 1 1 1 : 1 8 PM 
Wilson, Mal l iha (JUS) 
RE: TCE 

My apologies for causing you grief - certainly learned a few lessons today' 

J{afjna 
Halyna N .  Perun 
A/Director 
legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 / Fax: (4'1 6 )  325-1781 
BB: (416)  671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the mesS8£Je and 
all attachments. Thank you. 

fro m :  Wilson, Mal l iha (JUS) 
Sent: June 1, 2.011 1 : 17 PM 
To: Perun, Halyna N.  ( MEl) 
Cc: lung, Ken (JUS); Calwell, Carolyn (MEl) 
Sut1ject: RE: TCE 

Excellent - we wil l then - after the meeting figure out how to deal with things - when we have al l  the facts 

From:  Perun, Halyna N .  (MEI)  
Sent: June 1,  2011 1 : 1 5  Pl"l 
To: Wilson, Mal l iha (JUS) 
Cc: Lung, l<en (JUS); Calwell, Carolyn ( r�EI) 
SUI:IJE'ct: TCE 

Hi - The TCE item has been removed from the agenda for the Energy/PO/SOC table tomorrow. W e  heard from the DMO 
just  after the ca l l  you had with us and the preference was to dea l  wi th  other more urgent matters tomorrow. 

Jra[yna 
Halyna N .  Perun 
A/Director 
legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4 16) 325-6681 I Fax: (416 )  325-1781 
BB: (416)  671-2607 
E-mail: Halvna.Perun2@ontario.ca 



Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Perun, Halyna N. (MEl )  
June 2 ,  201 1 8:37 PM 
Wilson, Malliha (JUS) 
Calwell, Carolyn (MEl) ;  Kelly, John (JUS); Lung, Ken (JUS) 
TCE 

Privileged and Confidential 

As we d i s c u s s e d ,  C a rolyn and I spoke with the Deputy and his EA b riefly late t h i s  afternoon 
a nd advised him of our meeting with TCE counsel and that eve a n t i c i p ate a d raft statement of 
claim next �Jee k .  We proposed that no further steps be ta ken u n t i l  we receive t h e  dr'aft i n  
order t o  allmc� i t  t o  convey the mess ages about TCE ' s  a s s ertions o f  what t r a n s p i re d  and i t s  
view of t h e  C rown ' s  involvement . We believe that the DMO conveyed t h i s  information to t h e  
Minist e r ' s  Office . Nonetheless, t h at off i c e  h a s  called a n  " ag e n d a  setting" conference c a l l  
t h i s  evening for tomo rrm·J morning a t  1 0  (•lith OPA., DM, ��in Off i c e ,  a n d  S e a n  f�ul l i n  from PO) . 
"Je h a v e  been i n  vi ted and J o h n  Kelly h a s  as 1-1e1l (though I recall h e ' s  not a v a i l a bl e ) . T h e r'e 
is n o  furt her· information about the nature of this call from the M 0. We a r e  not in a 
posit i o n  t o  refuse to parti cipate . S o  1-1e p l a n  to attend and will s e n d  you a n d  J o h n  a r"ep o rt 
of what trans pires o n  the call . We will keep o u r  speaking role t o  a very m i n im u m . 

Halyna Perun 
A\Director 
Ph : 416 3 2 5  6681 
B B :  416 671 2607 

Sent u s ing BlackBe rry 
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From: 
Sent: 
To: 
Cc: 
Subject: 

N. 

Perun, Halyna N.  ( M El )  
June 3 ,  201 1 6:58 AM 
Wilson, Malliha (JUS) 
Calwell, Carolyn ( MEl) ;  Kelly, John (JUS); Lung, Ken (JUS) 
Re:  TCE 

There is a c o m  int p r i v  agreement in p l a c e  - s i gned by opa and energy a n d  witnes s e d . I know 
t hat commun i c ation by our office t o  J o h n  gave rise t o  you1- involvement earlier t h i s  \'>leek but 
fact i s  that it ' s  i n  place - though we can amend it or with draw it in a ccordance with i t s  
terms . When I get i nto the office - I ' l l forward t h e  agreement that w a s  executed a g a i n  (will 
also i nvolve F ateh ) .  But anyway, please be a s s u re d  that our role in t h i s  c o n  c a l l  w i l l  be 
minima l . 

Halyna P e r u n  
A\Director 
P h : 416 325  6681 

B B :  416 671 2607 

Sent u si n g  B l a c k Be r ry 

- - - - - O r i g i n a l  Message - - - 
From : W i l s o n ,  Ma l l i h a  ( J U S )  
To : P e r u n ,  Halyna N .  (f�E I )  
Cc : C a lwell, C a rolyn ( MEI ) ;  Kelly, J o h n  ( J U S ) ;  L u n g ,  K e n  ( JU S )  
S e nt : T h u  J u n  02 21 : 39 : 16 21311 
S u b j ec t : R e : TCE 

Keep i n  mind t hat t here is no common interest privilege doc signed vJith OPA . Therefor·e -
there i s  n o  p rivilege att a c hed a n d  may i n  fact be a vJai ver . I wld keep your conversation t o  
simply a r e p o rt o f  what t r a n s pil'ed a n d  don ' t  offer a n y  legal a d v i c e  o r  opinion 

Sent from my B l a c kBerry Wireless Device 

- - - - - Original Message - - - - 
F rom : P e r u n ,  Halyna N ,  (MEI ) 
To : W i l s o n ,  M a l l i h a  ( J US ) 
Cc : C a lwel l ,  C a rolyn (MEI ) ;  Kelly, J o h n  ( J US ) ;  L u n g ,  K e n  ( J U S )  
S e nt : T h u  J un 8 2  213 : 36 : 37 2811 

S u b j ec t : TCE 

P r ivileged a n d  Confi dential 

As we d i s c u s s e d ,  C a rolyn a n d  I s po ke vli th t h e  Deputy a n d  h i s  EA briefly late this afte rnoon 
a n d  a d v i s e d  him of our meeting vJi th TCE counsel and t hat we antici pate a d r aft statement o·f 
c l a i m  next \'>lee k .  We proposed that no f u rt h e r  steps be taken until we receive t h e  d raft i n  
order t o  allow i t  to convey t he m e s s ages a bout TCE ' s  a s s erti ons of vJh a t  transpi r e d  a n d  its 
vie\� o f  t h e  C I"Oi-'!11 ' s involvement. !,le believe t hat the Df�O conveyed t h i s  information to t h e  
�1i n i st e r '  s Off i c e . Nonet heless, t hat o-ff i c e  h a s  c alled a n  " agenda setting" conf e r e n c e  c a l l  
t h i s  evening f o r  tomol'row morning a t  1 0  (with OPA, DM, rhn Offi c e ,  a n d  S e a n  r�u l l i n  f r o m  PO) . 
We h a v e  been i nvited a n d  J o h n  l<elly h a s  as well ( though I rec a l l  he ' s  not available ) ,  The1"e 
j_ s no f u r t h e r  information about the nature of t h i s  c a ll from t he M 0 .  We a re not i n  a 



position to refuse to parti cipate . So we plan to attend and will send you and John a report 

of what transpires on the c a l l .  We will keep our speaking r"ole to a very minimum. 

Halyna Perun 
A\Director 
Ph : 416 325 6681 

BB : 416 671 2687 

Sent using B l ackBe rry 
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From: 
Sen!: 
To: 

Perun, Halyna N. (MEl) 
June 3, 201 1  7:43 1\M 
Wilson, Malliha (JUS); Lung, Ken (JUS) 
Re: TCE 

I u n d e rstand completely 

Halyna P e r u n  
A\Director 
P h : 416 325 6681 

B B :  416 671 2607 

Sent u s i n g  B l a c kBerry 

- - - - - Origina l  Message - - - - 
From : Wilson,  Malliha ( J US ) 
To : P e r u n ,  H a lyna N .  ( M E I )  
Cc : l u n g ,  K e n  ( JUS ) 
Sent : F r i  J u n  03 07 : 1 5 : 35 2011 
S u bj ect : Re : TCE 

I have raised t h i s  with f'�u ,·ray . The only a d v i c e  I c a n  give you is to tell your c l ient that 
the com int p rivilege agreement h a s  not been reviewed by mag and there-fore we c a n not s pe a k  t o  
i t s  v a li dity a n d  t h a t  they m a y  b e  waiving privilege . H you a r e  compell e d  to attend y o u  keep 
your p a rt i n  i t  - at a very h igh level - s u mmerize the tope t hree points of the d i s c u s sion . 
Be aware t h at someone will be t a k i n g  not e s  - o r  that this conversation may be c a l led into 
evidence - s o  don ' t  say anyt h ing t h at you may regret having to testi-fy to.  Am o n  my way t o  
guelph - b u t  a m  available by phone 

Sent -from my BlackBerry Wireless Devi c e  

- - - - - O r i g i n a l  M e s s a g e  - - - - 
From : W i l s o n ,  Malliha ( J US ) 
To : P e r u n ,  H a lyna N .  ( M E I )  
C c :  L u n g ,  K e n  ( J U S )  
Sent : F r i  J u n  0 3  07 : 00 : 57 2011 

S u b j e ct : Re : TCE 

Haly n a ,  "Je h a ve not reviewed it . The simple s i g n i n g  of a n  ag>"eement does not m e a n  t h at t h e re 
is a com int p rivileg e !  I t h i n k  I have m a d e  it clear where mag stand s . If you �Ji s h  to pl"oceed 
on you1· own y o u  do so at your peril 

Sent from my BlackBerry t,Jireless Device 

- - - - - Origi n a l  Message - - - - 
From : P e r u n ,  Halyna N .  (f'�E I )  
To : W i l s o n ,  f'�a l l i h a  ( J US ) 
Cc : Calwel l ,  C a rolyn ( ME I ) ;  Kelly, J o h n  ( J US ) ;  l u n g ,  Ken ( J U S )  
Sent : F r i  J u n  0 3  06 : 58 : 03 2011 

Subject : Re : TCE 



There is a com int priv agreement i n  place - signed by opa and energy and witnes sed . I know 
that commun ication by our of-Fice to John gave rise to your involvement earlier t h i s  week but 
fact is that it ' s  in place - though we can amend it or withdraw it in a ccord ance with its 
terms . When I get into the office - I ' l l forward the agreement that was executed a g a i n  ( will 
also involve Fateh ) .  But anyway, please be a s s ured that our role in this con call w i l l  be 

minimal . 

Halyna Perun 
A\Director 
P h :  416 325 6681 
BB : 416 671 2607 

Sent u s i n g  BlackBerry 

- - - - - Original Message - - - - 
From : Wilson, Malliha ( J US )  
To : Peru n ,  Halyna N .  ( M E I )  
C c :  Calwell, Carolyn ( ME I ) ;  Kelly, John ( J US ) ;  Lung, Ken ( J U S )  
Sen t :  T h u  J u n  02 21 : 39 : 16 2011 
Subject : R e :  TCE 

Keep in mind that there i s  no common interest privilege doc signed with OPA. Therefore -
there i s  no privilege attached and may in fact be a waiver . I wld keep your conversation to 
simply a report of what transpired and don ' t  offer any legal advice or opinion 

Sent from my BlackBerry Wireless Device 

- - - - - Original Message - - - - 
From : Perun, Halyna N .  ( M E I )  
T o :  Wilson, Malliha ( JUS ) 
C c :  Calwel l,  Carolyn (MEI ) ;  Kelly, John ( J US ) ;  Lung, Ken ( JUS ) 
Sent : Thu J u n  02 20 : 3 6 : 37 2011 
Subject : TCE 

Privileged and Confidential 

As we d i s c u s s ed, C a rolyn and I spoke with the Deputy and h i s  EA briefly late this afternoon 
and advised him of our meeting with TCE counsel and t h at we anticipate a draft statement of 
claim next week. We proposed that no further steps be t aken until we receive the d raft i n  
order t o  allow it t o  convey the messages about TCE ' s  as sertions of what transpi red a n d  its 

view of the C rown ' s  i n volvement . We believe that the or�o conveyed this information to t h e  

Minister ' s  Office . Nonethele s s ,  that office has called a n  " agenda setting" confer e n c e  c a l l  
t h i s  evening for tomorrow morning a t  1 0  (with OPA, DM, Min Offic e ,  and S e a n  M u l l i n  from PO) . 
We have been invited and John Kelly has as well ( though I recall he ' s  not availabl e ) . There 

is no further information about the nature of this c a l l  from the M 0 .  We are not i n  a 
position to l'efuse to participate .  So we plan to attend and will send you and J ohn a report 
of what transpires on the call . We will keep our speaking role to a very minimu m .  

Halyna Perun 
A\Director 
Ph : 416 325 6681 
BB ; 416 671 2607 

Sent u s i ng BlackBerry 
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From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (MEl)  
J u n e  3,  201 1  8:05 AM 
Calwell, Carolyn (MEl)  
Re:  TCE 

I have talked t o  h i m  - please forward the agreement thks 

Halyna Perun 
A\Director 
P h :  416 325 6681 
B B :  416 671 2607 

Sent u s i ng B l a ckBerry 

- - - - - Original Message - - - - 
F r o m :  Calwell , C a rolyn ( M E l )  
To : P e r u n ,  H a l y n a  N .  ( M E I )  
Sent : F r i  J un 03 08 : 00 : 32 2011 
Subject : Fld : TCE 

Should I call Ken? O r  you could s uggest t h a t  h e  call me - 647 - 8 8 3 - 7691 . I will send him t h e  
agmt . 

- - - - - Origin a l  Message - - - - 
F ro m :  L u n g ,  K e n  ( J U S )  
To : P e r u n ,  H a lyna N .  ( ME I ) ;  Calwell, C a r·olyn ( M E I )  
Sent : F r i  J u n  0 3  07 : 42 : 18 2011 
Subject : Fw:  TCE 

Please c all m e  a s a p . 416-45 5 - 6263 . 

I know you mentioned common inte rest p riv agreement but can not remember det a i l s . N e e d  t o  
resolve before y o u r  p l a n ned meet in g .  

- - - - - Origina l  Message - - - - 
From : Wilson, Malli h a  ( J U S )  
To : P e r u n ,  Halyna N .  ( M E I )  
C c :  L u n g ,  K e n  ( J U S )  
Sent : F r i  J u n  0 3  07 : 15 : 35 2011 
Subject : Re : TCE 

I have raised this with M u rray . The only advice I c a n  give you is to tell y o u r  client that 
the com int p ri v :llege agreement h a s  not been reviewed by mag and therefore we c a n not s p e a k  t o  
its validity a n d  that they m a y  b e  waiving p 1•ivileg e . I f  you a re compelled t o  attend y o u  keep 
your p a rt i n  it - at a very high level - s ummerize the tope th ree points of t h e  d i s c u s s io n . 
Be a"Jare that someone will be t a k i n g  notes - o r  t h a t  t h i s  conver·sation may be c al l e d  i nt o  
evidence - s o  d o n ' t  s ay anyt h i n g  t h at y o u  m a y  regret h a ving to testify t o .  A m  o n  m y  way t o  
guelph - b u t  a m  available b y  phone 

Sent from my B l a c k Be r ry ifli reless Device 
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- - - - - Original Message - - - - 
From : W i lson, Malliha ( JUS ) 
To : P e r u n ,  Halyna N .  ( M E I )  

C c :  L u n g ,  K e n  (JUS )  
Sent : F r i  J u n  03 07 : 00 : 57 2011 
Subject : R e :  TCE 

Halyn a ,  we have not reviewed i t .  The simple signing of an agreement does not mean t h a t  there 
is a com int privilege ! I think I have made it clear where mag s t a nd s .  If you w i s h  to proceed 

on your own you do so at your peril 

Sent from my BlackBerry Wireless Device 

- - - - - Original Message - - - - 
F rom:  Perun, Halyna N .  ( M E I )  
To : W i l s o n ,  Malliha ( JUS) 
C c :  C a lwell,  Carolyn (MEI ) ;  Kelly, J ohn ( J US ) ;  Lung, Ken ( JUS ) 
Sent : F ri Jun 03 06 : 58 : 0 3  2011 

Subject : R e :  TCE 

There is a com int priv agreement i n  place - signed by opa a n d  ene rgy a n d  witnes s e d . I know 
that communi cation by our office to John gave rise to your involvement earlier t h i s  week but 
fact is t hat it ' s  i n  place - though we can amend it or withdraw it i n  a c c o r d a n c e  with its 
terms . When I get into the office - I ' l l  forward the agreement that was executed again ( wi l l  
a l s o  involve Fateh ) .  But anyway, please b e  a s s u red t h a t  o u r  role i n  t h i s  con c a l l  w i l l  b e  

minima l .  

Halyna Perun 
A\Di rector 
Ph : 416 325 6681 
B B :  416 671 2607 

Sent u s i n g  Bl ackBerry 

- - - - - Original Message - - - - 
From : Wilson, Malliha ( JUS ) 
T o :  Perun, Halyna N .  (f�EI) 
C c :  Calwe l l ,  Carolyn (MEI ) ;  Kelly, John ( J US ) ;  Lung, Ken ( JU S )  
Sent : T h u  Jun 0 2  21 : 39 : 16 2011 

Subject : R e :  TCE 

Keep in mind that there is no common interest privilege doc signed with OPA . Therefore -
there is no privilege attached a n d  may in fact be a waiver . I wld keep your conversation to 
simply a report of what tran spired and don ' t  offer any legal advice or opinion 

Sent from my BlackBerry Wireless Device 

- - - - - Original Message - - - - 
From : Perun, Halyna N .  (MEI ) 

To : Wilson, Malliha ( JUS ) 
C c :  Calwe l l ,  Carolyn (MEI ) ;  Kelly, John ( J US ) ;  Lung, Ken ( JUS ) 

Sen t :  Thu Jun 02 20 : 36 : 37 2011 
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Subj ect : TCE 

Privileged and Confidential 

As we d i s c u s s e d ,  Carolyn and I spoke with the Deputy and h i s  EA briefly late t h i s  afternoon 
and advised him of our meeti n g  with TCE counsel and t h a t  we a n t i c ipate a d1'aft statement of 

claim next week .  We proposed that no furt h e r  steps be t a k e n  u n t i l  �Je receive the draft in 
order to allow it to convey the messages a bout TCE ' s a s sertions of "Jhat t r a n s pi red a nd its 

view of the Croem ' s i nvolvement . We believe that the or�o conveyed t h i s  infon11ation to t h e  

f�i n i ste r '  s Offi c e .  Nonetheles s ,  that off i c e  h a s  c a ll e d  a n  " ag e n d a  setting" confe rence c a l l  
this evening fo1· tomo1·row morning at 1 0  ( w i t h  OPA, DM, M i n  Off i c e ,  a nd S e a n  M u l l i n  f r o m  PO ) .  

We have been i nvited a n d  J o h n  Kelly h a s  a s  well ( t hough I r e c a l l  h e ' s  not a v a i l a b l e ) .  There 
i s  no further information about the natu1·e of this c a l l  from the M 0 .  We are not in a 
position to refuse to p a rt i c ipate . So we p l a n  to attend a n d  w i l l  s e n d  you and J o h n  a report 
of "Jhat t ra n s p i 1•es on the c al l .  We will keep our s p e a k i n g  role to a very minimum . 

Halyna rerun 
A\Director 
Ph : 416 325 6681 
BB : 416 671 2607 

Sent u s i n g  B l a ckBerry 
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From: 
Sen!: 
To: 
Subject: 

Fyi 

Halyna P e r u n  
A\Di rector 
Ph : 416 325 6681 
B B :  416 671 2687 

Sent u s i n g  B l a c kBerry 

Perun, Halyna N. (MEl )  
June 3 ,  201 1 8:05 AM 
Calwell, Carolyn (MEl )  
Fw: TCE 

- - - - - O r i g i n a l  Mes s a ge - - - - 
F rom : P e r o n ,  Halyna N ,  (ME I )  
To : Wil s o n ,  Malliha ( J U S ) ;  Lung, Ken ( J U S )  
Sent : F r i  J u n  03 07 : 4 3 : 25 2811 
S u b j ec t : R e :  TCE 

I understa n d  completely -

Halyna P e r u n  
A\Di rector 
P h : 416 325 6681 
B B :  416 671 2687 

Sent u s i n g  B l a c kBerry 

- - - - - O r i g i n a l  Mes s a g e  - - - - 
F rom : W i l s o n ,  Mall i h a  ( JU S )  
To : P e r u n ,  Halyna N .  ( M E I )  
Cc : L u n g ,  K e n  ( JUS ) 
S e n t : F r i  J u n  03 07 : 15 : 3 5 2011 
S u b j e c t : Re : TCE 

I have r a i s ed this with Murray . The only advice I can give you is to tell y o u r  c li e n t  t h a t  
t h e  corn i n t  p rivilege agreement h a s  not been revievJed b y  mag a n d  t h erefore vJe c a nnot s p e a k  t o  
i t s  validity a n d  t h at they may b e  vJaiving privil ege . H you a r e  compelled to a t t e n d  y o u  keep 
you!' p a rt in it - a t  a very high level - summerize t h e  tope t h re e  points O"f t h e  d i s c u s s i o n . 
Be avJare t h at someone vJill be t a k i ng notes - o r  t h at t h i s  conversation may b e  c a l le d  i n t o  
evidence - s o  d on ' t  s a y  anything t hat y o u  may regret h a ving to testify t o .  A m  o n  m y  way t o  
guelph - b u t  a m  available by phone 

Sent from my B l a c k B e r ry !fJireless Device 

- - - - - O r i g i n a l  Mes s a g e  - - - - 
F rom : Wilso n ,  Malliha ( J U S )  
To : P e r u n ,  Halyna N .  U�E I )  
C c :  Lung, K e n  ( J US ) 
Sent : F ri J u n  03 07 : 00 : 57 2011 



Subject : Re : TCE 

Halyna, we have not reviewed it . The simple signing of a n  agreement does not mean t h at there 
is a com int privilege ! I think I have made i t  c l e a r  where mag stan d s . If you wish to proceed 

on your own you do s o  at you r peril 

Sent from my BlackBerry Wireless Dev i c e  

- - - - - Original Message - - - - 
From : Perun,  Halyna N .  (MEI ) 
To : Wilson, Malliha ( J US ) 
C c :  Calwell, Carolyn (MEI ) ;  Kelly, John ( J US ) ;  L u n g ,  Ken ( JUS ) 
Sent : Fri J u n  03 06 : 58 : 03 2011 
Subject : Re : TCE 

There is a com int priv agreement in place - s i gned by opa a n d  energy a n d  witne s s e d . I know 
that commun i c ation by our offic e  to John gave r i s e  to your involvement earlier this week but 
fact is that it ' s  i n  place - though we can amend it o r  withdraw it i n  a c cordance with its 
terms . When I get into the office - I '  1 1  forward the agreement that was executed again (will 
also involve Fateh ) . But anyway, please be a s s u re d  that o u r  role in t h i s  con call w i l l  be 

minimal . 

Halyna Perun 
A\Director 
Ph : 416 325 6681 
B B : 416 671 2607 

Sent using BlackBerry 

- - - - - Original Message - - - - 
From : Wilson, Malliha ( J US ) 
To : Perun, Halyna N .  ( M E I )  
C c : Calwell, Carolyn ( ME I ) ;  Kelly, J o h n  ( J US ) ;  L u n g ,  Ken ( J U S )  
Sent : Thu J u n  0 2  21 : 3 9 : 16 2011 
Subject : Re : TCE 

Keep in mind that there is no common interest privilege doc signed with OPA . Therefore -

there is no privilege attached a n d  may i n  f a c t  be a waiver . I wld keep your conversation to 
simply a report of what transpire d  a n d  don ' t  offer any legal advice or opinion 

Sent from my BlackBerry Wireless Device 

- - - - - Original Message - - - - 
F rom : Perun, Halyna N .  ( M E I )  
To : Wilson, Malliha ( JUS) 
c c :  Calwell, Carolyn (MEI ) ;  Kelly, John ( J US ) ;  Lung, Ken ( J U S )  
Sent : Thu J u n  0 2  20 : 36 : 37 2011 
S u bj ect : TCE 

Privi leged a n d  Confidential 

As we discussed, C a rolyn and I spoke with the Deputy a n d  his EA briefly late this afternoon 
and advised him of our meeting with TCE c o u n s el and t h at we a n t i c i pate a draft statement of 
c laim next week. We proposed that no further steps be taken u nt i l  we receive the draft in 
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Ot'der t o  allow it to convey the messages about TCE ' s  a s s e rtions of what t ra n s p i r e d  a n d  its 
v i ew of the Crown ' s  i nvolvement . We believe that t h e  Df�O conveyed this information to the 
Ministe r ' s  Off i c e . Nonetheless,  that office h a s  called a n  " agenda setting" conference call 
t h i s  evening for tomorrow morning at 10 ("Jith OPA, DM, Min Offi c e ,  a n d  Sean Mullin from PO ) .  
We have been i nvited a n d  J o h n  Kelly h a s  as well ( t hough I recall he ' s  not available ) .  There 
is no further information about the nature of this call from the M 0 .  We a re not i n  a 
position t o  refuse to p a rt i ci pate . S o  we plan t o  attend a n d  will send you a n d  J o h n  a report 
of what t r a n s p i <'es on the c a l l .  We vJill keep our s peaking role t o  a very minimum. 

Halyna P e r u n  
A\Director 
P h : 416 325 6681 
B B :  416 671 2607 

Sent u s i n g  B l a c kB e r ry 
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From: 
Sent: 
To: 

Perun, Halyna N. (ME l )  
June 3, 201  i i 0:27 AM 
Calwell, Carolyn ( M E l )  
TCE 

Here 's what I have. l<en has asked to be briefed around the agreement and steps taken - so you might as well set this 
out i n  an email -Thank you 

J{afyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Stmet, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (41 6) 325-668 1 / Fax: (416)  325-1 78'1 
BB:  (41 6 )  671-2607 
E-mail: Ha lyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressee!, Any dissemination or use of this information by others than the intended recipient(s) is 
prot·tibited. If you have received this message in  error please notify the writer and permanently delete the message and 
a l l  attachments. Thank you. 

from: Kelly, John (JUS) 
Sent: April 26, 2011  8 :29 AM 
To: Perun, Halyna N. ( MEl) 
Sut1ject: RE: TCE 

I don't have any. What is happening with this file? 

From: Peron, Halyna N. (MEl) 
Sent: April 2011 4 :22 PM 
To: Kelly, John (JUS); Machado, Eunice (JUS) 
Cc: Carson, Cheryl (ME!) 
Sut1ject: RE: TCE 

Hi - OPA is asking about the common interest privilege agreement Please let us know your proposed changes - thank 
you 

1{afyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, O N  M5G 2E5 
Ph: (41 6) 325-6681 / Fax: (416)  325-'1 781 
BB (4 1 6) 671-2607 
E-mail: Halyna.P��_Id_n2@ontario.ca 



Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this i nformation by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 

From: Perun, Halyna N. (MEl) 
Sent: April 21,  2011 9:09 AM 
To: Kelly, John (JUS) 
Subject: Re: TCE 

We'll need to get instructions as to whether t11e ministry wants to reply independently of the opa - my guess is not but we'll 
need to ask -

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB: 4 1 6  57·1 2607 

Sent using BlackBerry 

From:  Kelly, John (JUS) 
To: Perun, Halyna N. (MEl) 
Sent: Thu Apr 21 08:56:49 2011 
Subject: RE: TCE 

I think it says they are expecting a proposal from OPA 

From: Perun, Halyna N. (MEl) 
Sent: April 21, 2011 8:47 AM 
To: Kelly, John (JUS) 
Subject: Re: TCE 

It's addressed to the minister as well 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

From: Kelly, John (JUS) 
To: Perun, Halyna N. (MEI) 
Sent: Thu Apr 21 08:38:45 2011 
Subject: RE: TCE 

This requests a reply from OPA ,not the Ministry. 

From: Perun, Halyna N .  (MEl) 
Sent: April 20, 2011 8:55 PM 
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To: Kelly, John (JUS); Machado, Eunice (JUS); Carson, Cheryl (MEl) 
Fw: TCE 

Received this via OPA not m inistry. Request for response by Tuesday. We'll need instructions from clients re reply 
references to "formal process" rat11er oblique. There is a proposal that OPA board was considering this evening to be put 
to TCE I guess tomorrow. I don't know much more than this but will connect with you tomorrow at some point once know 
more thanks 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB: 4·1 6 671 2607 

Sent using BlackBerry 

From: Ni m  i Vis ram < Nirrrll£lsramiCi>QoYLeSi'JI!th_offiY:,on,Q2> 
To: Perun, Halyna N. (MEl) 
Cc: Michael Lyle <ljkbsteJJ,yJS'_@pQ'!J<C;L?I!tiloiLl;y:&n.cg> 
Sent: Wed Apr 20 15:45:38 2 0 1 1  
Subject: TCE 

Please find attached correspondence from Thornton Grout Finnigan LLP dated April 19, 201L 

IIJ irni Visr·arn I Ontario Power Authority 1 Executive ;\ssistant & Board Coordinator, to General Counsel & Vice President, Legal, Aboriginal and 

Regu1atory Affairs 

120 Adela'1de St W., Suite 1600 ! Toronto, Ontario, MSH 1Tl 
'fi'Phone: 416.969.6027 1 ··> Fax: 416.967.3683! f.· --� Email :  i>irnJ..,yj£.cc.ur-!...JD oowesauthorlty.rJ .... fl:�il 

Pledse consider your r"'nvironrnental responsibility before printing this email .  
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From: 
Sent: 
To: 

Perun, Halyna N, (MEl )  
June 3, 201 1 1 :09 PM 
Salim, Fateh (JUS) 
RE: TCE - Cooperation and Common Interest Privilege Agreement 

Thanks Fateh -

J{afyna 
Halyna N ,  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4'1 6 )  325-6681 I Fax: (416) 325-1781 
BB: (41 6) 671-2607 
E-mail: HalynaPerun2@ontario,ca 

Notice 
This comm unication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is  addressed, Any dissemination or use of ti1is i nformation by others than the intended recipient(s) is 
prohibited, If you have received this message i n  error please notify the wr'iter and permanently delete the message and 
all attachments, Thank you, 

Fro m :  Salim, Fateh (JUS) 
Sent: June 3, 2011 1:01 PM 
To: Perun, Halyna N. (MEI) · 
Subjeoct: TCE - Cooperation and Common Interest Privi lege Agreement 

H i  Halyna 

We have been advised that the C IP  Agreement should have received MAG approval prior to execution, Given the 
heightened sensitivity on this file, we are going to need MAG approval on anything that is  to be shared or discussed with 
the OPA or TCE. This should apply to everything even if your Min istry is  holding the pen or taking the lead, Please copy 
me on all em ails to Joiln and/or Eunice in this matter, I will let John and Eunice know that CLOG will be responsible for 
seeking MAG instructions, 

Let me know if you would like to discuss this further, 

Counsel & Deputy Director 
Ministry of the Attorney General 
Crown Law Office-Civil 
720 Bay Street, 8\h Floor 
Toronto, ON M5G 2K1 

Tel:  (41 6) 3 1 4-4569 
Fax: (4 1 6) 326-4 1 8 1  

This email message (including any attachments) i s  intended for the use of the individual o r  entity to which i t  i s  addressed 
and may contain information that is privileged, proprietary, confidential and exempt from disclosure, If you are not the 
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intended recipient, you are notified that any dissemination, distribution or copying of this communication is strictly 
prohibited. If you have received this communication in error, please notify the sender and erase this email message 

immediately. 
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From: 
Sent: 
To: 

Perun, Halyna N_ (MEl )  
June 6, 20i i 5 :57 PM 
Wilson, Malliha (JUS) 

Cc: lung, Ken (JUS); Sal im,  Fateh (JUS);  Calwell, Carolyn (MEl) ;  Kelly, John (JUS); Slater, Craig 
(JUS) 
TCE 

Confidential and Solicitor-Client Privileoed 

H i  Mall iha - Deputy Lindsay just called m e  and he indicated that he may be call ing Deputy Segal (as Murray apparently 
offered to help Deputy lindsay out at DMC last week) . .  

This morning, I had  conveyed to  Deputy lindsay the conversation that we had had i .e .  ( i )  that Premier's Office is  the 
client and (2) that you needed 48 hours to get to the bottom of what the PO may want to say about what was said to 
OPA/TCE at the time of the announcement that Oakvil le was not proceeding. I also reminded him that the C I P  
Agreement is  under review and that we are awaiting the draft statement of claim. 

Deputy Lindsay spoke to Energy's Chief of Staff who then spoke to Sean Mull in. Sean has requested an  analysis of 
options. H e  is  apparently requesting that Energy coordinate the development of options that would inform his office as to 
what could be put on the table in arbitration.  He knows what TCE wants but is asking for advice on what would be  a 
reasonable counter-proposal - to move the matter to arbitration. The desire is to arbitrate and not litigate. What would be  
a reasonable counter-offer requires input from the OPA (as they have all the facts and figures). This can  happen once we 
hear that your office is OK with the CIP Agreement 

Though folks know to hang tight for a short while, Deputy Lindsay continues to feel pressured to have a range of options 
in the works to advance arbitration in very short order. He's worried that nothing will happen until it's "too late'. He's 
looking for assistance to advance a discussion at least with the OPA to work up advice for PO's consideration. 

I told him that I would seek to speak with you as soon as possible. Please let me know when we'd be able to connect 
thank you! 

'J{a!jna 
Halyna N _  Perun 
!\/Director 
Legal Services Branch 
Min istries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6 )  325-668'1 I Fax: (4'16) 325-178i 
BB: (4i 6 )  67'1-2607 
E-maif : Halvna.Perun?@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is  addressed. Any dissemination or use of this inforrnation by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Perun, Halyna N. (MEl )  
June 6 ,  201 1 6 : 1 5 PM 
Wilson, Malliha (JUS) 

Cc: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEl) ;  Kelly, John (JUS) ;  Slater, Craig 
(JUS) 
RE:  TCE 

Thank you - and wil l  do. There i s  a legal component to the options but also a significant policy component, which 
ultimately will need to be informed by OPA's analysis (the Deputy advises that there is noone at Energy that can assist 
it's wiih O PA alone) .. I look forNard to hearing from you on ihe C IP  agreement and in the meantime will work with what 
we have with Faieh and John. 

J{a[yna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph :  (416 )  325-6681 I Fax: (416 )  325-1 781 
BB:  (41 6 )  671-2607 
E-mail: H alvna.Perun2@ontario.ca 

Notice 
This com munication may be sol icitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 

from: Wilson, Mal l iha (JUS) 
Sent: June 6, 2011 6:02 PM 
To: Perun, Halyna N. ( MEl) 
Cc: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEI); Kelly, John (JUS); Slater, Craig (JUS) 
Sul>jec:t: RE: TCE 

Of course. We can look at the document (com int priv doc) tomorrow - and oet that out of the way. I think we have our 
instructions - which is to arbitrate - but the issue is the parameters - but can work on options - so proceed to work with 
CLOG on it and then send to me to review. I think work on ail of this can happen even now 

from: Perun, Halyna N. ( ME!) 
Sent: June 6, 201 1  5:57 P M  
To: Wilson, Mal l iha (JUS) 
Cc: Lung, Ken (JUS); Sal im, Fateh (JUS); Calwell, Carolyn (MEI); Kelly, John (JUS); Slater, Craig (JUS) 
Sut>jec:t: TCE 

Confidential and Solicitor-Client Privflec;ed 

Hi Mall iha - Deputy Lindsay just called me and he indicated that he may be calling Deputy Segal (as Murray apparently 
offered to help Deputy Lindsay out at DMC last week) .. 

Tl1is morning, I had conveyed to Deputy Lindsay the conversation that we had had i .e .  ( 1 ) that Premier's Office i s  the 
client and (2) that you needed 48 hours to get to the boitom of what the PO may want to say about what was said to 



OPAfTCE at the time of the announcement that Oakville was not proceeding. I also reminded him that the C IP  
Agreement i s  under review and that we are awaiting the draft statement of claim. 

Deputy Lindsay spoke to Energy's Chief of Staff who then spoke to Sean Mullin. Sean has requested an analysis of 
options. He is apparently requesting that Energy coordinate the development of options that would inform his office as to 
what could be put on the table in arbitration. He knows what TCE wants but is asking for advice on what would be a 
reasonable counter-proposal - to move the matter to arbitration. The desire is to arbitrate and not litigate. What would be 
a reasonable counter-offer requires input from the OPA (as they have all the facts and figures). This can happen once we 
hear that your office is OK with the CIP Agreement. 

Though folks know to hang tight for a short while, Deputy Lindsay continues to feel pressured to have a range of options 
in the works to advance arbitration in very short order. He's worried that nothing will happen until it's "too late". He's 
looking for assistance to advance a discussion at least with the OPA to work up advice for PO's consideration .  

I told him that I would seek to speak with you as soon as possible. Please let me know when we'd be ab le  to connect 
thank you! 

Ha[yna 
Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 I Fax: (41 6) 325-1 781 
BB: (416) 671 -2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Perun, Halyna N. (ME!)  
June 6, 201 1  6:25 PM 
Perun, Halyna N .  (MEl)  
FW: TCE Deck 

Attachments: TransCanada Options.Oi 06 201 1 .ppt 

Hafyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Min istries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 I Fax: (416)  325- 1 78 1  
BB: ( 4 1 6 )  671 -2607 
E-mail: Halvna.Perun2@g_ntario.ca 

Notice 
This communication may be sol icitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is  addressed. Any dissem'1nation or use of this information by others than the intended recipient(s) i s  
prohibited. I f  you have received tr·r is message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you . 
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n Canada Energy & the Southwest T A C lean 

ergy S ppl Contra 

Arbitration 

Prepared in contemplation 

Legal Services Branch 
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I nfrastructure 1 



1")..!---:: t?ontario 
Ministry of Energy 

Background & Current Status 

+ O n  October 9 ,  2009,  the Ontario Power Authority (O PA) and TransCananda Energy Ltd. (TCE) signed 
the Southwest GTA Clean Energy Supply Contract (the Supply Contract) for the d evelopment of a 850 
MW gas fired electricity generation facil ity in Oakvi l le .  

+ O n  October 7, 2010,  the Minister of Energy announced that the Southwest GTA generation facil ity 
would n ot proceed. 

+ The O PA wrote to TCE on O ctober ih and acknowledged that "you are entitled to your reasonable 
d amages from the O PA, including the anticipated financial value of the Contract". 

+ The O PA and TCE have been negotiating exit arrangements and a possible a lternative to the Southwest 
GT A generation facility since October 201 o. 

+ The O PA and TCE have reached an impasse on the question of a possible alternative, a smal ler 
generation facil ity in the Kitchener Waterloo Cambridge area. 

+ TransCanada served a PACA notice on the Crown or about April 27, 2011  and wil l  be in a position to 
serve and fi le a Statement of Claim against the Crown on or after June 2ih. 

+ Allegations against the Province relate to intentional interference with the Supply Contract. 

+ The O PA and TransCanada have discussed the possibi lity of proceeding to arbitration to resolve the 
dispute. 
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1'),:--, tr--;:.ontario 
Minktrv of 

• 

+ 

• 

+ 

D ci ion Points & Con ideration 

O PA a sked advise on the fol 

+ Does the arbitration? 

+ scope of arbitration? 

e decis ion o n  d otorrn e the answer to the qu estion of whether 
e Crown shou ld  

E has  s uggested t h at i t  i s  o n l y  w i l l i n g  t o  use  a 
d a m a g e s  a re n ot l i m ited by t h e  S u pply  Contra ct a 
T ra n s C a n a d a  c o u l d  n ot c o m p l et e  t h e  S u p p ly C ontra ct . I n  
Prov ince w o u l d  req u ired t o  w a ive t h e  two d efences 

b a s i s  w o u l d  be a d u e l  of  expert s  on va luat ion  of 

e p a rt i e s  agree 
I be no a ss e rt i o n  that 

. t h e  O PA a n d  t h e  
i l a b l e  t o  them.  A rbitra t i o n  

h a s  suggested to J"()\A/rl CO Ll it not conditions for arbitrat ion.  

+ N evertheless, OPA be l ieves it can m ove TCE to broaden scope ot arbitration. 

a dverse to l itigat ion.  + E remains interested in do ing business in Ontario and 

+ The O PA's a n d  
toward t h e  end 

Crown's l everage i n  n egotiating terms of reference 
PACA notice period at the end of J une. 

arbitration weakens 
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('� t?ontario 
Ministry of Energy 

Option 1 :  No position on arbitration 
+ Option 1 :  The Crown decl ines to take a position on arbitration 

+ Assumptions 

+ The Crown wi l l  prepare to defend a law suit from TCE 

+ Litigation wil l  deal with the meanings of statements that TCE would be "made whole" and the 
reference to the "anticipated financial value of the Contract" 

+ Defences wi l l  include arguments that TCE coul d  not complete the Supply Contract because of its 
inabi l ity to get various approvals and that damages are l imited by the terms of the Supply Contract 

+ Evidence wil l  be required around the conversations between representatives of the Crown and TCE in 
and around October 2010 

+ Expected outcome: H ighly l ikely to result in litigation between TCE, the O PA and the Crown 

+ Advantages 

+ Sends clear signal to TCE that the Crown is not concerned about litigation 

+ Court proceeding wi l l  be protracted 

+ Disadvantages 

+ Timing of next steps is control led by TCE 

+ Court proceeding wil l  b e  publ ic 
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Ministrv of 

Opti 2:  Arb tio on d ages 
+ Option 2: Arbitration o n  d amages 

+ Assumptions 
+ The Crown would take 

statements that TCE 
nns1t1nn that arbitration should  be l imited to 

whole" and the referen ce to 
Contract" 

the va lue of 
va lue of 

+ The defences that TransCanada cou ld  not have 
l imited bv the Supplv Contract wil l  not be availab le  

the Supply Contract or  that d amages are 

+ Arbitration focus on expert valuations of TCE's lost oooort1 

t Likely to to rritinn and, in d u e  resolution of dispute 

+ Advantages 

• 

+ TCE h a s  said is  basis  on it agree to arbitration 

+ The Crown may not need to participate in arbitration of scope 

+ Evid en ce wil l  not b e  require d  around the conversations between representatives of 
aro u n d  October 2.010 

• be rnnfiriPnti 

+ Creates highest financial exposure 

+ I n consistent O PA's position 

the Crown a n d  OPA 

Crown and TCE 
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1'):...-o t?ontario 
Ministry of Energy 

Option 3:  Arbitration on a l l  issues 
+ Option 3: Arbitration on a l l  issues 

+ Assumptions 

+ The Crown would take the position that arbitration must consider: 

+ TCE's abi l ity to del iver on its obl igations under the Supply Contract 

+ The terms of the Supply Contract, including the l imitation of l iabi l ity 

+ Meanings of statements that TCE would be "made whole" and the reference to the "anticipated 
financiaT value of the Contract" · 

+ Evidence wi l l  be required around the conversations between representatives of the Crown and TCE in 
and around October 2010 

+ Expected outcome: Likely to result in l itigation between TCE, the OPA and the Crown 

+ Advantages 

+ Financial  exposure to the OPA and the Province is l ikely less if a l l  defences are pursued than if arbitration 
proceeded on damages alone 

+ Aligns with the O PA's position 

+ Arbitration could be confidential 

+ Disadvantages 

+ Success of this option depends on whether TCE will move on its conditions for l i m ited arbitration 
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From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ME l )  
June 6 ,  201 1  7:02 PM 
Calwell, Carolyn (ME l )  
Re :  TCE 

I think the deck wil l  need to be reframed a bit - I wil l  send u another email on this before the morning -

Halyna Perun 
A\Director 
Ph:  4'1 6 325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

From: Calwell, Carolyn (MEI) 
To: Perun, Halyna N. (rVIEI) 
Sent: Mon Jun 06 18:47:57 2011 
Sut1ject: Re:  TCE 

Does our existing deck speak to the options sufficiently (perhaps subject to re-packaging) or do the options need to be 
frames in a different manner? I 'm not sure that I understand what changed - if anything. 

Carolyn 

from: Perun, Halyna N. (MEI )  
To: Wilson, Mal l iha (JUS) 
Cc: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEl); Kelly, John (JUS); S later, Craig (JUS) 
Sent: Mon Jun 06 18: 1 5:09 2011 

RE: TCE 

Thank you - and will do. There is a legal component to the options but also a significant policy component, which 
ultimately wil l need to be informed by OPA's analysis (the Deputy advises that there is noone at Energy that can assist 
it's with OPA alone) .. I look forward to hearing from you on  the C IP  agreement and in the meantime will work with what 
we have with Fateh and John. 

Halyna N .  Porun 
A/Director 
legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416)  325-6681 I Fax: (416)  325-1 781 
BB:  ( 416)  671 -2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication rnay be sol icitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this in formation by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 
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fro m :  Wilson, Malliha (JUS) 
Sent: June 6, 2011 6 :02 PM 
To: Perun, Halyna N.  (MEl) 
Cc: Lung, Ken (JUS); Sal im, Fateh (JUS); Calwell, Carolyn (ME!); Kelly, John (JUS); Slater, Craig (JUS) 
Subject: RE: TCE 

Of course. We can look at the document (com int priv doc) tomorrow - and get that out of the way. I think we l1ave our 
instructions - which is to arbitrate - but the issue is the parameters - but can work on options - so proceed to work with 
CLOC on it and then send to me to review. I think work on all of this can happen even now 

Fro m :  Perun, Halyna N. (MEI) 
Sent: June 6, 2011 5:57 PM 
To: Wilson, Malliha (JUS) 
Cc: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEl); Kelly, John (JUS); Slater, Craig (JUS) 
Subject: TCE 

Confidential and Solicitor-Client Privileged 

Hi Malliha - Deputy Lindsay just called me and he indicated that l1e may be calling Deputy Segal (as Murray apparently 
offered to help Deputy Lindsay out at DMC last week) .. 

This morning, I had conveyed to Deputy Lindsay the conversation that we had had i.e. ( 1 )  that Premier's Office is the 
client and (2) that you needed 48 hours to get to the bottom of what the PO may want to say about what was said to 
OPAITCE at the time of the announcement that Oakville was not proceeding. I also reminded him that the C I P  
Agreement i s  under review and that w e  are awaiting the draft statement of claim. 

Deputy Lindsay spoke to E nergy's Chief of Staff who then spoke to Sean Mullin. Sean has requested an analysis of 
options. He is apparently requesting that Energy coordinate the development of options that would inform his office as to 
what could be put on the table in arbitration. He knows what TCE wants but is asking for advice on what would be a 
reasonable counter-proposal - to move the matter to arbitration. The desire is to arbitrate and not litigate. What would be 
a reasonable counter-offer requires input from the OPA (as they have al l  the facts and figures). This can happen once we 
hear that your office is OK with the C IP  Agreement. 

Though folks know to hang tight for a short while, Deputy Lindsay continues to feel pressured to have a range of options 
in the works to advance arbitration in very short order. He's worried that nothing will happen until it's "too late". He's 
looking for assistance to advance a discussion at least with the OPA to work up advice for PO's consideration. 

1 told him that I would seek to speak with you as soon as possible. Please let me know when we'd be able to connect 
thank you! 

JfaEyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 1 Fax: (416) 325-'1 781 
BB: ( 41 6) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/cl ient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
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From: 
Sent: 
To: 

Perun, H a lyna N. (MEl)  
June 9,  201  1 i 1 :29 A M  
Salim, Fateh (JUS) 
RE: Time today? 

Fateh - I w i l l  be ten min late j ust advi s ed t hat t h e re i s  some material o n  TC E f o r  you a n d  
"Jaiting for i t  to b e  copied s o  I c a n  t a k e  it I.'Ji t h  m e  

Halyna 

Halyna N .  P e r u n  
A/Di rector 
Legal S e rvi c e s  B r a n c h  
Ministries of E n e rgy & Inft-astructure 
777 Bay Street, 4th F loor, Suite 425 
Toronto, ON r�5 G  2 E 5  
P h : ( 416) 3 2 5 - 6681 I F ax :  (416) 3 2 5 - 1781 
B B :  (416) 6 7 1 - 2607 
E - m ai l :  H a lyn a . P e ru n2�onta ri o . c a  

Not i c e  
T h i s  commu n i c ation may be solicit o r / c l i e nt p r i v i leged a n d  contain confidential i nformation 
intended only for the person ( s )  to whom it is a d d t'e s sed . Any d i s s emination o r  u s e  o f  t h i s  
information by others t h a n  t h e  intended rec i p i e nt ( s )  i s  p r o h i bited . I f  y o u  have r e c e iv e d  
t h i s  m e s s a ge i n  e r r o r  p l e a s e  notify t he vJriter a n d  permanently d e l e t e  t h e  m e s s a g e  a n d  a l l  
attachment s .  Thank you . 

- - - - -Original M e s s a g e - - - - 
F rom : P e r u n ,  Halyna N .  ( M E l )  
Sent : J u n e  9 ,  2011 11 : 10 AM 
To : Salim,  F a t e h  ( J US ) 
Subject : R E :  Time today ? 

See you soon 

Halyna 

Halyna N .  Per- u n  
A/Dit"ector 
Legal S e r v i c e s  B ra n c h  
f'linistries of E n e rgy & Infrastru c t u re 
777 Bay Street , 4th F loor, Suite 425 
Toronto, ON M S G  2 E 5  
P h : (416) 3 2 5 - 6681 I Fax : (416) 3 2 5 - 1781 
B B :  (416) 671 - 2687 
E-mail : H a ly n a . P e r u n 2�ontat•io .  ca 

Notice 
This commu n i c at i on may be solicitor/c lient privi leged a nd c o n t a i n  confidential i nformation 
intended only for the person ( s )  t o  ''Jhom it is a d d r'e s s ed . Any d i s semination or u s e  o·f t h i s  
infor·mat:lo n  by others t h a n  the intended r e c i p i e n t ( s )  i s  p r o h i bited . I f  y o u  h a v e  r e ceived 



t h i s  message in error please notify the writer a n d  permanently delete t h e  mes s age a n d  a l l  
attachment s .  Thank you . 

- - - - -Original Message- - - - 

From: Salim, Fateh ( J US) 
Sent : June 9, 2011 11 : 06 AM 

To : Perun, Halyna N .  (MEI ) 
Subj ect : RE : Time today? 

That "Jill be great ! 

- - - - -Original Message - - - - 
F rom: Perun, Halyna N .  ( M E I )  
Sent : June 9 ,  2011 11 : 06 N� 
To : Salim, Fateh ( J US ) 
Subject : R E :  Time today? 

Hi - Is 11 : 30 OK ? 

Halyna 

Halyna N. Perun 
A/Director 
Legal Services Branch 

. Mi n istries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2 E 5  
Ph : (416) 3 2 5 -6681 I Fax : (416) 3 2 5 - 1781 
88: (416) 6 7 1 - 2607 
E - mail : Halyn a . Peru n2@ontario . c a 

Notice 
This commun i c ation may be solicitor/cl ient privi leged and contain confidential information 

intended only for the person ( s )  to whom it is addressed . Any d i s semination o r  u s e  of t h i s  
information b y  others than the intended recipient ( s )  is prohibited . If you h a v e  received 
this message in error please notify the writer a n d  permanently delete the message and a l l  
attachments . Thank you . 

- - - - -Original Message - - - - 
From : Salim, Fateh ( J U S )  
Sent : June 9, 2011 8 : 59 � 
To: Perun, Halyna N .  ( M E I )  
Subject : RE : Time today? 

I have a mtg from 9 : 30 to 10 : 30 then am free . Let me know what works best for you . 

- - - -Original Message - - - - 
F rom: Perun, Halyna N .  ( M E I )  
Sent : June 9 ,  2011 8 : 50 � 
To : Salim, Fateh ( J US) 
Subject : Time today? 
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Do you have a ny time today to chat about t h e  j ap a n  wto matter? Looks l i ke I h a v e  n o  mtgs t h i s  
morning s o  I could come b y  -for hal"f hoUI" a t  your convenience - t h a n k s ! ! 

Halyna Perun 
A\Director 
P h : 416 325 6681 
B B ; 416 671 2607 

Sent u s i ng B l a ckBerry 
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From: 
Sent: 
To: 

Perun, Halyna N. ( MEl)  
June 9 ,  201 1 3 :28 PM 
Lung, Ken (JUS) 

Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEl )  
TCE 

Hi Kon - The ENERGY MO advises that there is a high level (political staff, SOC and deputies) meeting on Monday on 
TCE. We have not been invited to attend but we understand that the DAG is invited. 

P.,s you know, TCE has said that it is only willing to consider arbitration if the OPA and t11e Crown waive their rights to rely 
on 2 defences: 1 )  the l im itation of liability provision in the Supply Contract; and 2) the argument tl1at TCE would never 
have been able to complete the Supply Contract in any event because of TCE's inabil ity to get municipal approvals for the 
project. The OPA's position has been that arbitration should only occur if both defences may be raised. 

ENERGY MO is looking to understand the two defences and what it means to take them off the table, including the 
financial irnplicc1tions. 

CLOG is likely to be asked to provide advice on this in advance of Monday's meeting. We will certainly s upport CLOG's 
work as  required. 

Jfaf;na 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: ( 4 1 6 )  325-6681 1 Fax: (416) 325-'1 781 
BB: ( 4 1 6) 671-2607 
E-mail: !::Ls>!yr1a .Perun?@ontario.g.§ 

1\Jotice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) i s  
prohibited. I f  you have received this message in error please n otify the  writer and permanently delete the message and 
a l l  attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Perun, Halyna N. (MEl )  
June 9,  2 0 1 1  5 : 1 7 PM 
Lung, Ken (JUS)  
Slater, Craig (JUS); Salim,  Fateh (JUS); Calwell, Carolyn (MEl ); Wong, Taia (JUS)  
Re:  TCE 

Hi - Energy is looking for an answer in the context of the meeting on Monday but has not asked us to provide a product. 
The DAG may very well be asked these questions. We would think CLOG has the lead and we'd be happy to assist John 
where we can. 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

from : Lung, Ken (JUS) 
To: Perun, Halyna N .  (MEI) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Calwell, Carolyn ( �1EI); Wong, Taia (JUS) 
Sent: Thu Jun 09 17:07:28 2011  
Subject: RE: TCE 

Thanks Halyna for information. Has ENE client asked you for legal product for this meeting, whether from your branch or  
CLOG? 

from: Perun, Halyna N. ( lvJEI) 
Sent: June 9, 2 0 1 1  3 :28 PM 
To: Lung, Ken (JUS) 
Cc: Slater, Craig (JUS); Sal im, Fateh (JUS); Calwel l, Carolyn (MEl) 
Subject: TCE 

Hi Ken - The ENEf"!GY M O  advises that there is a high level (political staff, SOC and deputies) meeting on Monday on 
TCE.  We have not bean invited to attend but we understand that the DAG is invited. 

As you know, TCE has said that it is only willing to consider arbitration if the OPA and the Crown waive their rights to rely 
on 2 defences: 1 )  the l im itation of liability provision in the Supply Contract; and 2) the argument that TCE would never 
have been able to complete the Supply Contract in any event because of TCE's inability to get municipal approvals for the 
project. The OPA's position has been that arbitration should only occur if both defences may be raised. 

ENERGY i\!10 is looking to understand the two defences and what it means to take them off the table, including the 
financial implications. 

CLOG is likely to be asked to provide advice on this in advance of Monday's meeting. We will certainly support CLOG's 
work as required. 

Kafyna 
Halyna N. Perun 
A/Director 



Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416)  325-6681 I Fax: (4'16)  325-1781 
BB: (416)  671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/cl ient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent: 
To: 

Perun, Halyna N. (ME l )  
June 9, 201 1 5:24 PM 
Sal im, Fateh (JUS) 
Re: TCE 

H i  Fateh - John cal led me earlier and he's on the questions and was going to speak with OPA counsel re financial 
impl ications 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

From: Salim, Fateh (JUS) 
To: Lung, Ken (JUS); Peron, Halyna N. ( M EI) 
Cc: Slater, Craig (JUS); Calwell, Carolyn (MEl);  Wong, Taia (JUS) 
Sent: Thu Jun 09 17:09:17 2011 
Sutljec:t: RE:  TCE 

Nothing has been requested from CLOC. 
- -----------·-----·-----

Fro m :  Lung, Ken (JUS) 
Sent: June 9, 2011  5 :07 PM 
To: Perun, Halyna N .  (MEI) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEI); Wong, Taia (JUS) 
Sut•jec:t: RE: TCE 

Thanks Halyna for information. Has E N E  client asked you for legal product for this meeting, whether from your branch o r  
CLOG? 

from: Perun, H a lyna N. (MEI) 
Sent: June 9, 201 1  3 :28 PM 
To: Lung, Ken (JUS) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEI) 
Sui>je<:t: TCE 

Confidential 

Hi  I< en - The E NERGY MO advises that there is a high level (political staff, SOC and deputies) meeting o n  Monday on 
TCE.  We have not been invited to attend but we understand that the DAG is invited. 

l\s you know, TCE has said that it is only wil l ing to consider arbitration if H1e OFA and the Crown waive their rights to rely 
on 2 defences: 1 )  the l imitation of liabil ity provision in the Supply Contract; and 2) the argument that TCE would never 
have been able to complete the Supply Contract in any event because of TCE's inability to get municipal approvals for the 
project. The OPI'\'s position has been that arbitration should only occur if both defences may be raised. 

ENERGY MO is looking to understand the two defences and what it means to take them off the table, including the 
financial implications. 

CLOG is l ikely to be asked to provide advice on this in advance of Monday's meeting. We wil l  certainly support CLOC's 
work as required. 
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J{a{yna 
Halyna N.  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 / Fax: (41 6)  325-1781 
BB: (416)  671 -2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 
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From: 
Sent: 
To: 

Halyna Perun 
A\Director 
Ph:  4 1 6  325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

Fro m :  Sa l im, Fateh {JUS) 

Perun, Halyna N .  ( M E l )  
June 9, 201 1  5:59 P M  
Calwell, Carolyn (MEl )  
Fw: TCE 

To: Perun, Halyna N.  (IV1EI) 
Sent: Thu Jun 09 17:32:06 2011 
Sut1jec:t: RE:  TCE 

My email below was that we have not been asked b y  ENE or anyone else for a product. Just found out that 
John i s  looking into the issues because MW asked him. 

From: Perun, Ha lyna N. (MEI) 
Sent: June 9,  2 0 1 1  5:24 PM 
To: Salim, Fateh (JUS) 
Subject: Re: TCE 

Hi Fateh - John called me earlier and he's on the questions and was going to speak with OPA counsel re financial 
implications 

Halyna Perun 
A\Director 
Ph:  4 1 6  325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

Fro m :  Salim, Fateh (JUS) 
To: lung, Ken (JUS); Perun, Halyna N. {!»lEI) 
Cc: Slater, Craig (JUS); Calwell, Carolyn ( M El); Wong, Tala (JUS) 
Sent: Thu Jun 09 17 :09 :17 2011 
Sut1jec:t: RE: TCE 

From: Lung, Ken (JUS) 
Sent: June 9, 2011  5:07 PM 
To: Perun, Halyna N. (f�EI) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Calwell, Carolyn ( M E!);  Wong, Tala (JUS) 
Sut1jec:t: RE: TCE 
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Thanks Halyna for information. Has ENE client asked you for legal product for this meeting, whether from your branch or 
CLOG? 

From: Perun, Halyna N. (MEl) 
Sent: June 9, 201 1  3 :28 PM 
To: Lung, Ken (JUS) 
Cc: Slater, Craig (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEl) 
Subject: TCE 

Confidential 

Hi f\en - The ENERGY MO advises that there is a high level (political staff, SOC and deputies) meeting on Monday on 
TCE. We have not been invited to attend but we understand that the DAG is invited. 

As you know, TCE has said that it is only willing to consider arbitration if the OPA and the Crown waive their rights to rely 
on 2 defences: 1 )  the l imitation of liability provision in the Supply Contract; and 2) the argument that TCE would never 
have been able to complete the Supply Contract in any event because of TCE's inability to get municipal a pprovals for the 
project. The OPA's position has been that arbitration should only occur if both defences may be raised. 

ENERGY MO is looking io understand tile two defences and what it means to take them off the table, including the 
financial implications. 

CLOG is likely to be asked to provide advice on this in advance of Monday's meeting. We will certainly support CLOG's 
work as required. 

J{afjna 
Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416 )  325-6681 I Fax: (416)  325- 1 781 
BB:  (41 6) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/cl ient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed . Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 

To: 
Cc: 

Perun, Halyna N. (ME l )  
June 1 3, 201 1  9:20 AM 
Lung, Ken (JUS) 
Calwell, Carolyn (MEl )  
TCE 

Hi Ken - originally we planned to meet with Malliha and others this aft @4 to give her a briefing on the TCE fi le 
background etc. Events have certainly overtaken and Mall iha is indeed aware of the background. Additionally, we've 
been asked to attend an Energy MD briefing this aft at the same t ime on another matter so we're trying to figure out our 
sclledules on this end for today. Does Mall iha sti l l  want to keep the 4 pm slot with us? Please let us  know (I know Anupa 
is working with Diana on this but I don't think they're making progress re landing on whether that meeting is still needed). 
Many thanks for your assistance with this 

.1{afyr,a 
Halyna N. Perun 
A/Director 
Legal Services Branch 
Min istries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-668'1 I Fax: (416) 325-1781 
BB: (41 6) 671-2607 
E-mail: l::i§U\fi@j:'§!lllJ�ilQ!llilc&.QSJ 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is  addressed. Any dissemination or  use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 





From: 
Sent: 
To: 
Subject: 

Perun, Halyna N. (MEl )  
June i 3,  201 1 i :54 PM 
Calwell, Carolyn (MEl )  
TCE 

Hi - just fyi - in rny one on one with DM - he said he'd call me about the meeting - it was at noon. Haven't rreard back a s  
yet and you might hear sooner from Craig. 

J{afyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronte, ON M5G 2E5 
Ph: (416)  325-66 8 1  I Fax: (416) 325-1 78'1 
BB:  (41 6) 671 -2607 
E-mail: Hafvna .Perun2@ontarfo.ca 

Notice 
This communication may be sol icitor/client privileged and contain confidential information intended only for the person(s)  
to whom i t  i s  addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. I f  you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 

Pirvileged and Confidential 

Perun, Halyna N. (ME l )  
June 1 3, 201 1 4: '1 7  PM 
'Michael Lyle' 
Calwell, Carolyn (ME l )  
TCE 

Hi Mike - CLOC is asking whether tile OPA was served with a Notice of Action by TCE. We don't think so - and have 
said so, but we need your confirmation - can you please advise as soon as possible? Thank you 

:J{afyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Ener[ly & In frastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, O N  M5G 2E5 
Ph: (416) 325-6681 / Fax: (416) 325- 178 1  
BB:  (41 6) 671-2607 
E-mail: Ha lyna.Perun2@ontario.ca 

Notice 
This communication may be sol icitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
al l  attachments. Thank you. 
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From: 
Sent: 
To: 

I've left a call with Mike 

J{afyna 
Halyna N ,  Perun 
A/Director 
Legal Services Branch 

Perun, Halyna N, (MEl)  
June 1 3, 201 1 4 :31  PM 
Slater, Craig (JUS) 
tee 

and l1ave em ailed him and wil l let you know as soon as  I hear back from h inL 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (41 6) 325-6681 / Fax: (416) 325-1781 
BB:  (416) 671-2607 
E-mail: Halyna . Perun2@ontario,ca 

Notice 
This communication may be sol icitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) Is 
prohibited, If you have received this message in error please notify the writer and permanently delete tile message and 
all attachments, Thank you, 





From: 
Sent: 
To: 

FYI 

Hafyna 
Halyna N ,  Perun 
A/Director 
Legal Services Branch 

Perun, Halyna N, (MEl)  
June 1 3, 201 ' I  5:32 PM 
Slater, Craig (JUS) 
FW: TCE 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4 16 )  325-6681 I Fax: (416) 325-1781 
BB: (416)  671-2607 
E-mail: HalvnaPerun2@ontario.ca 

Notice 
This comm unication may be sol icitor/client privileged and contain confidential i nformation intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by  others than the intended recipient(s) i s  
prohibited. I f  you have received this message in  error please notify the writer a n d  permanently delete t h e  message a n d  
all attachments. Thank you. 

from: M ichael lyle [mailto:Michaei.Lvle@powerauthority.on.ca] 
Sent: June 13, 2011 5 :17 PM 
To: Perun, Halyna N .  (MEl) 
Cc: Calwell, Carolyn (MEl) 
Subje:ct: Re: TCE 

That is correct and I confirmed th is  with John Ke l ly in a discussion th is afternoon .  

from: Perun, Halyna N .  (ME!)  Ln1\lilto:Halyna.Perun2@9.DJ:.?JiO,.@] 
Sent: Monday, June 2011 04: 16 PM 
To: Michael Lyle 
Cc: Calwell, Carolyn (MEl) <(acg)yn.Calwell.@gntario.cS'!> 
Sul1jec:t: TCE 

Pirvileged and Confidential 

Hi Mil<e - CLOG is asking whether the OPA was served with a Notice of Action by TCE. We don't think s o - and have 
said so, but we need your confirmation - can you please advise as soon as possible? Thank you 

J{a(yna 
Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON MSG 2E5 
Ph: (416) 325-6681 I Fax: (41 6 )  325-1781 
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BB: (41 6) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/cl ient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) i s  
prohibited. I f  you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sent 
To: 

Thanks Mike 

Jfa(yna 
Halyna N .  Perun 
A/Director 
legal Services Branch 

Perun, Halyna N .  (MEl)  
June 1 3, 201 1 5:40 PM 
'Michael lyle' 
RE:  TCE 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (416)  325-6681 / Fax: (41 6 )  325-1781 
BB: (416)  671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This comm unication may be solicitor/cl ient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of ttris i nformation by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Michael Lyle [rnailto:fvJichaei.Lyle@powerauthoritv.on.ca] 
Sent: June 13, 2011 5 : 17 PM 
To: Perun, Ha lyna N. (MEl) 
Cc: Calwell, Carolyn (MEI) 
Sul,jec:t: Re: TCE 

That is correct a n d  I confirmed this with John Kelly in a d iscussion this afternoon. 

From:  Perun, Halyna N .  (MEl) [mailto:Hajy_o_iJ,Perun2@onle!fi9,.<;i'!] 
Sent: Monday, June 2011 04:16 PM 
To: f'<ichael Lyle 
Cc: Calwell, Carolyn (MEl) <Carolvn.Calwell(iilontario.ca> 
Subject: TCE 

Pirvileged and Confidential 

Hi Mike - CLOC is asking whether the OPA was served with a Notice of Action by TCE. We don't think s o - and have 
said so, but we need your confirmation - can you please advise as soon as possible? Thank you 

Jfafyna 
Halyna N .  Perun 
!VDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph (41 6 )  325-6681 / Fax: (41 6) 325-1781 



BB: (416) 671 -2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/cl ient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have receivecl this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sen!: 
To: 
Subject: 

Lung, Ken (JUS) 
June 3 ,  201 1  8 :1 0 AM 
Perun, Halyna N.  (MEl) 
Re: TCE 

Please call. 4 1 6-455-6263. 

----- Orig ina l  Message ----
From: Perun, Halyna N. (MEl )  
To:  Wi lson,  Mal l iha (JUS) ;  Lung, Ken (JUS) 
Sent Fri Jun 03 07:43:25 201 1 
Subject: Re: TCE 

I u nderstand completely -

Halyna Perun 
A\Director 
Ph: 4 1 6 325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

----- Orig inal Message ----
From: Wilson, Mal l iha (JUS) 
To: Perun ,  Halyna N.  (MEl )  

Lung ,  Ken (JUS)  
Sent: Jun 0 3  07: 1 5:35 201 1 
Subject Re: TCE 

I have raised th is  with M u rray. The only advice I can g ive you is to tell your client that the com int privilege 
agreement has n ot been reviewed by mag and therefore we cannot speak to its validity and that they may be 
waiving privilege. If you are compelled to attend you keep your part in it - at a very h igh level - summarize the 
tope three points of the discussion. Be aware that someone wi l l  be taking notes - or that conversation may 
be called into evidence - so don't say anything that you may regret having to testify to. Am on my way to 
guelph - but am available by phone 

· 

Sent from my BlackBerry Wireless Device 

----- Orig i nal Message ----
From: Wilson, Mal l iha (JU S) 
To: Perun, Halyna N.  (MEl )  
Cc: Lung, Ken (JUS)  
Sent Fr i  Jun 03 07:00:57 201  1 
Subject: Re: 

Halyna, we have not reviewed it. The simple s ign ing of an agreement does not mean that there is a com int 
privilege! I think I have made it clear where mag stands. If you wish to proceed on your own you d o  so at your 
peril 



Sent from my B lackBerry Wireless Device 

----- Original Message ----
From: Perun, H alyna N .  (MEl) 
To: Wilson, Mall iha (JUS) 
Cc: Calwel l ,  Carolyn (MEl) ;  Kelly, John (JU S) ;  Lung, Ken (JUS) 
Sent: Fri Jun 03 06:58:03 201 1  
Subject: Re: T C E  

There i s  a com int priv agreement in place - signed b y  o p a  a n d  energy and witnessed. I know that 
communication by our office to John gave rise to your involvement earlier this week but fact is that it's in place 
- though we can amend it or withdraw it in  accordance with its terms. When I get into the office - I ' l l  forward the 
agreement that was executed again (will also involve Fateh). But anyway, please be assured that o u r  role i n  
this con call wil l  be minimal.  

Halyna Perun 
A\Director 
Ph: 41 6 325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

----- Original Message ----

From: Wilson, Malliha (JUS) 
To: Perun, Halyna N. (MEl)  
Cc: Calwell, Carolyn (MEl) ;  Kelly, John (JUS); Lung, Ken (JUS) 
Sent: Thu Jun 02 21 :39: 1 6  201 1 
Subject Re: TCE 

Keep in mind that there is no common interest privi lege doc signed with OPA. Therefore - there is n o  privilege 
attached and may in fact be a waiver. I wid keep your conversation to simply a report of what transpired and 
don't offer any legal advice or opinion 

Sent from my BlackBerry Wireless Device 

----- Original Message ----
From: Perun, Halyna N. (MEl) 
To: Wilson, Mall iha (JUS) 
Cc: Calwell, Carolyn (MEl) ;  Kelly, John (JUS);  Lung, Ken (JUS) 
Sent: Thu Jun 02 20:36:37 201 1 
Subject: TCE 

Privileged and Confidential 

As we discussed, Carolyn and I spoke with the Deputy and his EA briefly late this afternoon and advised him of 
our meeting with TCE counsel and that we anticipate a draft statement of claim next week. W e  proposed that 
no further steps be taken until we receive the draft i n  order to allow it to convey the messages about TCE's 
assertions of what transpired and its view of the Crown's involvement. W e  believe that the DMO conveyed this 
information to the Minister's Office. Nonetheless, that office has cal led an "agenda setting" conference call this 
evening for tomorrow morning at 1 0  (with OPA, DM, Min Office, and Sean Mull in from PO). We have been 
invited and John Kelly has as well (though I recall he's not available). There is  no further information about the 
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·'
nature of this call from the M 0. We are not in a position to refuse to participate. S o  we plan to attend and will 
s e nd you and John a report of what transpires on the cal l .  We will our speaking role to a very minimum. 

Halyna Perun 
A\Director 
Ph: 41 6 325 6681 
BB: 4 1 6 671 2607 

S e nt using BlackBerry 
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From: 
Sent 
To: 
Cc: 

Calwell, Carolyn (ME l) 
June 3 ,  201 1 1 2 :49 P M  
Lung, Ken (JUS) 
Perun, Halyna N, (MEl )  
OPA Common Interest Privilege Agreement 

Ken, 

I understand that you asked for information about the Common Interest Privilege Agreement with the O PA related to the 
TCE potential l itigation, 

The OPA and its external counsel (Paul Ivanoff and Rocco Sebastiana from Osiers) requested a meeting with ENE and 
CLOC counsel i n  ApriL The OPA had advised that  its direct negotiations with TCE were approaching a n  impasse and we 
knew that a PACA notice could be forthcoming. Dur ing that meeting, a Common Interest Privilege Agreement was 
discussed in princip le and a draft proffered. The d raft was prepared by the OPA's outside counseL 

Subsequently, C LO C  reviewed the draft and had no comments. We also reviewed and required the removal of a remedy 
for injunctive and  declaratory relief, among other minor changes. 

In late May, the O PA general counsel asked to meet with us and CLOC again, At that meeting the OPA esked about the 
Province's views o n  arbitration with TCE (scope and parties) and described the OPA's and TCE''s positions on arbitration. 
CLOC advised that a recommendation could not be made without understanding the facts and who said what to whom 

when. The OPA offered to share documentation with CLOC once the Common Interest Privilege Agreement was signed, 

I understand that CLOC and the OPA had a subsequent cal l  in  which they discussed the need to get the Common Interest 
Privilege Agreement resolved in order to facilitate the OPA's sharing of documentation. C LOC had spoken to counsel for 
TCE, who indicated that they had numerous emai ls showing the negotiation and various d rafts of the October 7, 201 0 
letter from the O PA to TCE that ultimately acknowledged that TCE was "entitled to your reasonable damages from the 
OPA, including the  anticipated financial value of the contract". The OPA also had that documentation and  offered to 
provide it, again once the Common I nterest Privilege Agreement was signed, As we understand it, ENERGY wasn't party 
to those emails a n d  we have never seen them, CLOC asked us of the status of the Agreement, which C LO C  wanted 
signed so that this documentation could be provided. CLOC did not indicate at any time that the agreement needed to be 
prepared or vetted through MAG. 

The OPA subsequently agreed to take out the injunctive and declaratory relief provision and  we proceeded to brief the 
ENE OM and have it signed in aid of the OPA's provision of documentation to facilitate C LOC's understanding of the facts. 

I hope this assists your purposes. We are happy to answer further questions. 

Carolyn 

Carolyn Cafwe!! 
Deputy Dlrecior 
Ministry of EnerDY & Ministr; of Infrastructure 
Lega! Services Branch 
Ministry of the Attorney Genera! 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
416.21 25409 

T!1is communication may be solicitor/client privileged and contain coniidentlal information only intended for the person(s) to whom il is addressed. Any 
ciissemination or use of this information by others than the iniended recipient(s) is prohibited. II you have received this message in error please notify the writer 
and permanently delete the message and all attachmenis. Thank you. 
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From: 
Sent: 
To: 

Hi Halyna 

Salim,  Fateh (JUS) 
June 3,  201 1 I :01 PM 
Perun, Halyna N. (MEl )  
TCE - Cooperation and Common Interest Privilege Agreement 

We have been advised that the C I P  Agreement should have received MAG approval prior to execution. Given the 
rreightened sensitivity on this file, we are going to need MAG approval on anything that is to be shared or discussed with 
the OPA or TCE. This should apply to everything even if your M inistry is holding the pen or taking the lead .  Please copy 
me on a l l  emails to John and/or Eunice in this matter. 1 will let John and Eunice know that CLOG will be responsible for 
seeking MAG instructions. 

Let me know if you would like to discuss this furtl1er. 

Counsel & Deputy Director 
Ministry of the Attorney General 
Crown Law Office-Civil 
720 Bay Street, 8th Floor 
Toronto, ON �5G 2K1 

Tel (41 6) 314-4569 
Fax (41 6) 326-41 8 1  

This email message (including any attachments) i s  intended for the use of the individual o r  entity to which it i s  addressed 
and may contain information that is privileged, proprietary, confidential and exempt from disclosure. If you are not the 
intended recipient, you are notified that any dissemination, distribution or copying of this commun ication is strictly 
prohibited. If you have received this communication in error, please notify the sender and erase this email  message 
immediately. 
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From: 

Sent: 
To: 

Cc: 

Subject: 

Wilson, Mall iha (JUS) 
June 6, 201 1 6:02 PM 
Perun, Halyna N.  (MEl)  
Lung,  Ken (JUS); Salim , Fateh (JUS) ;  Calwell ,  Carolyn (MEl); Kelly, John (JUS) ;  Slater, Craig 
(JUS) 
RE: TCE 

Of course. We can look at the document (corn int  priv doc) tomorrow - and get that out of the way. I th ink we have our 
instructions - which is to arbitrate - but the issue is the parameters - but can work on options - so proceed to work with 
CLOC on it and  then send to me to review. I think work on a l l  of this can happen even now 

from: Perun, Halyna N. (MEl) 
Sent: June 6,  2011 5 : 57 PM 
To: Wilson, Mal l iha (JUS) 
Cc: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEI); Kelly, John (JUS); Slater, Craig (JUS) 
sut•;ect: TCE 

Confidential and Solicitor-Client Privileaed 

H i  Mall iha - Deputy Lindsay just called me and he  indicated that he  may be call ing Deputy Segal (as M urray apparently 
offered to help Deputy Lindsay out at DMC last week) . .  

This morning, I had  conveyed to  Deputy Lindsay the conversation that we had had i .e. ( 1 )  that Premier's Office is  the 
client and  (2) that you needed 48 hours to get to the bottom of what the PO may want to say about wl1at was said to 
OPA/TCE at the t ime of the announcement that Oakvil le was not proceeding. I also reminded him that the C I P  
Agreement is  under review and that w e  are awaiting the draft statement o f  claim. 

Deputy Lindsay spoke to Energy's Chief of Staff who then spoke to Sean Mull in. Sean has requested an analysis of 
options. He is apparently requesting that Energy coorcl inate the development of options thai would inform his office as to 
what could be put on the table in arbitration. He knows what TCE wants but is  asking for advice on what would be a 
reasonab le counter-proposal - to move the matter to arbitration. Tile desire is to arbitrate and not litigate. What would be 
a reasonable counter-offer requires input from the OPA (as they have al l  the facts and figures). This can happen once we 
hear that your office is OK with the C I P  Agreement. 

Though folks know to hang tight tor a short while, Deputy Lindsay continues to feel pressured to have a range of options 
in the works to advance arbitration in very short order. He's worried that nothing will happen until it's "too late". He's 
looking for assistance to advance a discussion at least with the OPA to work up advice for PO's consideration. 

I told h im  that I would seek to speak with you as soon as possible. Please let me know when we'd be ab le to connect 
thank youl, 

Ha lyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4 1 6) 325-6681 i Fax: (41 6) 325- 1781 
BB:  (4 1 6) 671 -2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 



This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this i nformation by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 
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From: 
Sen!: 
To: 
Cc: 

Attachments: 

Calwell, Carolyn (MEl) 
June 6, 201 1 3:20 PM 
Kelly, John (JUS) 
Machado, Eunice (JUS): Blom, Chantelle (JUS): Salim, Fateh (JUS); Perun, Halyna N.  (MEl) 
Notes from June 2 meeting 
Notes to file ENE.consolidated .June 6-201 1 .doc 

For your reference, attached are Halyna's and my notes from our meeting with Michael Barrack and John Finnegan last 
week. 

Carolyn 

Carolyn Calwell 
Deputy Director 
M'1nistry ol Energy & Ministry of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Tor onto ON M5G 2E5 
41 6.21 2.5409 

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to wtmrn it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error plc�ase notify the writer 
and permanently delete the message and all attachments_ Thank you, 





Noles to file - Mccling with Michael Barrack and John Finnegan on June 2, 201 1 

Malliha Wilson, John Kelly, Halyna Pcrun, Caroiyn Calweli 

Without Pn:judice 

Michael &. John arc counsel for TransCanada Energy Ltd. 
They se.e 4 constituencies in play: OP.A, civil servants, political staff and politicians .dJ..l.d_ 

They have developed a chronology of evenls 
sent preservation notices to 82 people within TCE - ask that we take the same slep 

They could provide us with a list of people at our cnJ to \Vhom notices should go 
· 

June 3, 210  meeting (Michael read handwritten notes of Chris Breen, political relations 
staff for TCE, formerly with Harris government) 

Meet with Jameson Stevie, Scan Mullin 
TCE presented Oakville Generating Station alternatives -- Oakville North, 

Oakville base line 
JS recognized responsibility of Ontario 
Explore options: Mississauga a non-starter, Nanticoke, double Halton Hills 
Cost not separate from politics 
N ce d one mont h J.i.2.J:�.�--�UJlLmrlliJ. L \.em 
Not about Bruce 
Decision to he made July 29r11 
5 people, no public servants, will  make the decision 
Public policy & po 1 it i cal a 11 '" :v s ''- LIL UJ,';��U.'�'''' ::.ciU':IIJl.IL .. JJ•�'' �:,,,,,J Y5rc;�J 

MB: Political problem \Vi1h pulilical solution 

F u rt her p rope Jsal L'�' '��•� '�" .EI.�!. II<·'·'� .. !.U '�·'··�' '�!.W.!IIs!.' .. II�.D,US�����' 1 

tiU.!:Lb .. A.mL.adds Halton Hills 
yeses good, nos not bad, maybes will kil l  us 

Flynn wants decision yesterday 
Ford not going to happen [reference to location of SWGTA plantJ 
Will gi v c you a d cc i si on LUJ': .. J.I:'i<Y<; .. :.'.'!!Lin,iJs� ;tll.m.1:.·.�J ic l!PP9c><Jcl :·�a�'t'�'j' iQIJ] 
nex! we.ck 
Coal retirement and new gas at risk here 

We hear # [30,000?] people before we make a decision 
M B :  each ofTCE's written proposals talk about pcrmiHing risk in Oakville 

Each proposes to deal with this risk through gov't action, as in York Region 

Privileged - Confidential 

!ncJent: first line: OS' 

Formatted: lmJent: Left: OS' 

!n(ient: Left 0.5'' First line: 0" 



August 30, 2010 
Further presentation 
Nanticoke alternative 
[Notes not read to us] 

R_�J�lEL . .J::I ow -��J.J.t�;L_gQ;(L2QiY .. �_Jhi0.Jj_�h.l.I.\lLQ .. q £!11 ex istin� pow�s._,';__QLJ.hLQl!_gh 
l�·_gi�J�H.iDIL_}�-�Y.�l!5�s;.JlJQJQ.Jli.\!s..Y.iJJ�..ii.fl�.g_Q_,_..l�rg __ �e 11 t i n !! a I t cnEHiY.�§.J�Ull is dec is ion. 

October 1, 2010 (Chris Breen's notes) 
Meeting with Alex Pourbaix (senior business guy), Carl _ (senior operations 
guy), Chris Breen, Scan Mullin, Jameson Stcvie, __ _E��QW is from CJ.t��JlQJ�-?-� 
Thanks for patience very confidential 
Call by end of next week - no SWGTA plant 
Rationale - glli!b.��\H51J.m�J.Y..<HJ.!l.1l!:-;tTI{lll�Lpowcr plan provides options 
tiP __ -:__ How to keep TCE as whole as possible 
TCE needs language re: commitment to contract 
TCE must be kept mostly whole 

______ tHr_;_jjllt'(_t.lELY£;J.)�-�.\L.�£.-\\:h;.UJ:t'lY.!:U .. \L�h�JLn(!c r con! t�Lh.\:!tll.\c}LXD.Q.LC rc 
:iJI�.mEngJ 

JS/SM to draft language 

r:�l�---=---. Value of contract vs. moving to another town 
MB: received assurance that TCE would be kept mostly whole and consider<Jtion was to 
keep quiet and work on alternatives,_JH.C.: ! ha�: T(J:_gwdc i t  clear th�ttill:..�.UfQJ_�l.tll!: 
IJEtL�Y-��.t.!.l.�.LJ.?�-__k�_[2U.nu?JJ.J��YllQl\LS.:m __ \.!l� .... �DJ2.l.I'l�.L-J��S-e i vc d as:ltTitL1�iLiliLUEH" V/ � l u I d Rill 
iL..lru��.LUJ_EgJJll�J.Ji�LLG.J2m ... m�!LWt�.JnJ;_\Y .. .Lm�:_JJ.!1£L�-:Qr k o n_:l)J.�_m .. uti��--""-1 
October 5, 2010 - 2 meetings 

First meeting-· Girling (TCE), Pourbaix, Stevie & Mull in 
{Discussion ofl language you arc content with 
Push on protecting valut.: 
TCE needs letter frnm OPA - OPA needs to know 
Draft 
Letter required prior to announcement 
Must preserve value for TCE 
[Another option] Portland sale at book value 
JS: we arc open; threat of l itigation is a motivator; spoken to Colin Andersen & 
Ben Chin (OPA) 
Second meeting- with Brad Duguid, Sean Mullin, David Lindsay 
Thank you for your professionalism 
[TCE] Must not be about safety 
BD: system has changed; energy plan by end of year at latest [answer on 
SWOT A] 
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MB: TCE responds angrily we already 
have a deal go talk to your bosses 

AP: \Ve have already spent $60M and will  spend .� . .LOJ) lvLmorc i n  the ncxl month 
Convcrs;:.Hion about lhc letter 

Then_ draft letters exchanged 
Scan Mullin sends firsl draft to TCE, copies Mike Lyle (OPA) 
L.ctter talks about OPA and TCE negotiating in good faith 
Hen Chin & Chris Breen exchange messages 
Breen says go find out what the PO said 
OPA goes comes back am! 
they have the October 7 leHer from Colin 

Andersen 
"as whole as possible", "financial value of the contract" 

Costs thrown away and discounted cash stream 
No direclivc from the Minister (told by Osler's) 
Don't know i f  the OPA board approved the letter 

Don '1 plan to sue the hoard but fiduciary issues 
Province induced breach of co:ntract, YU�llJll,a<L<.J.Wi.l'n5:1.''�'d' .. LD.lil<;c'�I1LlfiJ:Lfll 
Chronology will be in Statement of Claim 
Under Supply Contract, no mandatory arbitration 
TCE prepared lO agree to arbitration on damages - what is the financial value of the 
coni racl 

\Vo n ' t  discuss permitting problems 
Eiemcms to tli.tmnges 

'' ' ''''· '·"·!'·' thrown away -- turbines 
Mitsubishi (MPS) Contract 
TCE was requin:,d to buy them --- ordered and bought for Oakville 
Cambridge p!ant couldn't u.se them 
Buy them once or buy them twice (JF) 
$200 . $250M 

Value of stream of payment�� for 20 years of Supply Contract 
Terminal value of contract 

Difference contract: OP.l\ funds building and leases it for 20 years; 
building reverts to OPA m end - Lhcrc is value at that point 
$ 1 00s of millions 

Mitigallon 
In dealing with the OPA, T(2E may be \Villing w take: a bond (tradeable security) that 
mirrors the 20 year payment from OPA, rather than a NPV cheque 

TCE open to creaiivc solutions once we get to an amount 
Acknowledgement in letter - Government knew of opposition LO the project when that 
line was negotiated 
On words of contracl, limitation o f l i abi!ity in Supply Contract won't hold 

Also won't hold on the words of the !c!lcr 
'T'CE and OPA have MOU -- cxpirc:s at end of June 

far apart on negotiations rc: Cambridge 

Privileged - Conridentitll 



TCE told that IRR is 9{Jt; on Cambridge � its own calculations show 4% 
TCE frustrated by apparent disconnect within OPA 

TCE's questions not responded to 
Negotiator for OPA doesn't have technical competence to discuss the numbers 
Sense that negotiator brings contract administration perspective 
For example, OPA not showing its mode! on capital costs 

OPA encouraged TCE to go to the government 
"to solve this you've got to talk to the gov't" 

TCE's sense from the OPA is that the gov't caused the problem so the gov't should solve 
it 
JK asked for draft Statement of Claim; MB & JF promised to send it  next week (not 
ready yet; still finalizing chronology) 

Meeting lasted about 45 minutes 

Prcpurcd by Carolyn Cal well (with additions from Halvna Pcrun) 
Deputy Director, Legal Services Branch 
Ministry of Energy/Ministry of Infrastructure 
June 3, 201 1 
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From: 
Sent: 
To: 

Kelly, John (JUS) 
August 9 ,  201 i 2:04 PM 
Perun, Halyna N.  (ENERGY) 
RE: TCE 

I don't have a copy of the final agreement. I asked Meredith Brown in the DAG's office for one but haven't heard back yet 

From: Perun, Halyna N. (ENERGY) 
Sent: August 9, 2011 2:02 Pr� 
To: Kelly, John (JUS) 
Cc: S later, Craig (JUS); Salim, Fateh (JUS) 
:>UIDl€"'" TCE 

Hi John - OPA Counsel advises that the Energy Deputy signed a letter agreement and also that there wi l l  be an 
arbitration on quantu m .  Any chance you could u pdate me? I would l ike a copy of the documents - thank you .  

Ha[yna 
Halyna N .  Perun 
NDirector 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4tl1 Floor, Suite 425 
Toronto, ON M5G 2E5 
Pil: (4 1 6) 325-668'1 I Fax: (4 1 6) 325-'1 781 
BB: (41 6)  671 -2607 
E-mai l :  jj,?Jyna. Perun2(cilontario. ca 

Notice 
This com m u n ication may be solicitor/client privileged ancl contain confidential information intended on ly for the person(s) 
to whorn li is addressed" Any dissemination or use of tftis information by others than the intended recipient(s) is 
prohibited. I f  you have received this message in error please notify the writer and permanently delete the  message and 
all attachments. Thank you. 





From: 
Sent: 
To: 

Attachments: 

Kelly, John (JUS) 
August 9, 201 1 2:20 PM 
Perun, Halyna N .  (ENERGY) 
FW: 
Arbitration Agreement August 5 201 1 . pdf 

From: Dermot Mu i r  [miJJ)ig,;penno.l;,..i"l.htir@infrastruc;tureontario.ci'!] 
Sent: August 9, 2011 2 : 19  PM 
To: Kelly, John (JUS) 
Sut1ject: RE: 

Here you go John.  

Dermot 

From: Kelly, John (JUS) [mailto:John.Kellv@ontario.ca] 
Sent: Tuesday, August 09, 2011 2 : 15 PM 
To: Dermot Muir 

FW: 

Dermot, can you send m e  a copy? Thanks. 

From: Kelly, John (JUS) 
Sent: August 9, 2011 2 : 14 PM 
To: 'michael.lyle@powerauthority .on.ca' 

Mike do you have a signed copy of the Arbitration agreement and , if so , can you send one to m e  by pdf? Thanks 

John Kelly 
Counsel 
Crown Law Office · Civi l 
Ministry oi the Attorney General 
720 Bay Street - 8th Floor 
Toronto, ON 
M7A 2S9 

Tel: 4 1 6·2 1 2 · 1 1 6 1  
Fax: 41 6-326·41 8 1  
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IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

TRANSCANADA ENERGY LTD. 

Claimant 
- and -

HER 

Respondents 

!he Ontario Power Authority (the "OPA") and the Claimant 
TransCanada Energy Ltd. or the "Claimant") entered into the Southwest 
GTA Clean Enert,'Y Supply Contract dated as of October 9, 2009 (the "CES 

for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the 
CES Contract acknowledged that TCE was entitled to its reasonable damages, 
including !he anticipated financial value of Contract; 

AND WHEREAS Respondents have agreed to pay TCE its reasonable 
damages arising from the tennination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND WHEREAS the Claimant and Respondents wish to submit rssue 
of the assessment of the damages suffered by to arbitration i n  the 
event they are unable to settle that amount as between tll<,mselves; 

AND WHEREAS on 2011, the Ciaimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the " Province Ontario"), under 
section 7 of the Proceedings Against the Crown Act, R.S.O., 1990, c. P. 27 ("PACA"), of 
its intent to con1.rnence an action a gainst the Province of Ontario to recover the 



damages the Claimant suffered because of the termination of the CES Contract (the 
"Claim"); 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Claimant with the OPA 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for consent to sever for the Oakville Generating Station site by the 
Committee of Adjustment for the Town of Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quanh1m 
of damages the Claimant is entitled to as a result o f  the termination o f  the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
5.0. 1991, c.17 (the " Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration o f  good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE 1 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 

Section 1.2 Act 

The provisions of the Act shall apply to this Arbitration Agreement except as 
varied or excluded by this Agreement, or other written agreement of the Parties. 
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Consideration 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Claimant's claim that is the subject matter 
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree: 

(a) the Claim against Province of Ontario and 
purstred m Courts; and 

OP A will not be 

(b) with by Province of Ontario of 

Section 3.1 

any Final Award in favour of TCE, TCE will provide a release to the 
OP A and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

ARTICLE 3 
ARBITRATOR 

Arbitrator 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator 
mutually agreed upon by the Parties or chosen by such individual as the Parties may 
agree (the "Arbitrator"). 

ARTICLE 4 
JURISDICTION OF 

Section 4.] Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parii,,.s subject to the right to appeal questions of law to the Ontario Superior Court 
of Justice as provided in section 45{2) of the Act. 

Section 4.2 

The Arbitrator shall .fully and finally determine the amount the reasonable 
damages to the Claimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial value of the CES Contract. 

Secti<on 4.3 Waiver 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including 
the anticipated financial va.lue of the CES Contract. 
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(b) The Respondents acknowledge and agree that in the detennination of 
the reasonable damages which TCE is to be awarded there shall be no 
reduction of those damages by reason of either: 

(i) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of sections 10.5 or 14.1 
of the CES Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and 
operate its generation facility as contemplated in and in 
accordance with the CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE 
would have fulfilled the CES Contract and the generation 
facility which was contemplated by it would have been built 
and would have operated; and 

(ii) the reasonable damages including the anticipated financial 
value of the CES Contract is understood to include the 
following components: 

(A) the net profit to be earned by TCE over the 20 year life of 
the CES Contract; 

(B) the costs incurred by TCE in c01mection with either the 
performance or termination of the CES Contract to the 
extent that these costs have not been recovered in item 
(A); and 

(C) each Party reserves its rights to argue whether the 
Respondents are liable to compensate the Claimant for 
the terminal value of the OGS, if any, where terminal 
value is understood to mean the economic value of the 
OGS that may be realized by the Claimant in the period 
after the expiration of the twenty year term of the CES 
Contract for its remaining useful life. 
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Secit:ion 4.4 

Without limiting the jurisdiction of the A.sbitrator at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such 

(c) 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, as part of payment of interest from the 
appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below). 

Sec!tion 4.5 

The Parties agree that the Arbitrator has the jurisdiction to award costs to 
of the and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R.O. 
1 990, Reg. 194 ( the "Rules") and with regard to the relevant case law, after hearing 
submissions from the Parties with respect to costs following tbe Final Award, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other arlcillary, administrative and technical expenses that may be im'mrn":l 
during the course of the Arbitration, including but not limited to costs court 
reporter(s), transcripts, facilities and staffing (the but Arbitrator's 
accounts and the Expenses shall be ultimately determined reference to 
Rules and the case law, at the same time that other issues with respect to costs are 
determined following the Final Award. 
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Section 4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLE S 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Claim 

The Oaimant shall deliver a Statement of Claim on or before September 30, 
2012. 

Section 5.2 Defence 

The Respondents shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim. 

Section 5.3 Reply 
The Claimant shall deliver a Reply within 30 days following the delivery of 

the Statements of Defence. 

ARTICLE 6 
CONDUCT O F  THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

TI1e scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the d ocumentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitrahon. 

When they meet and confer, the Parties shall determine a date by which earn 
shall d eliver to the other a list identifying any and all records and documents, 
whether written, electronic or otherwise, being produced for the purpose of this 
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Arbitration, and by which each shall deliver the documents in the format agreed to 
by the Parties. In the event that the Parties cannot come to an agreement on these 
dates or the extent or nature of production they will refer the decision back to the 
Arbitrator. 

Section 6.2 Evidence by Wiitn<ess Mfida-vits 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Secicion 6.3 

The Parties agree that cross examinations of the affiants will take on a 
date t o  be agreed, with each Party limited t o  one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review the 
affidavits or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with to calling viva voce evidence, or will 
attend before the Arbitrator to determine such procedure (t,l-te "Hearing 
Procedure"). 

Section 6.4 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, agree and settle the assumptions and facts to be 
used in the expert reports. 

The Parties agree on the following timetable for delivery of exnP·rt reports: 

(a) expert reports of Party shall be delivered within 45 days after 
co:mfJletion of cross examinations; 

(b) responding: 
within 30 

(reply) expert reports of each Party shall be ex<:hatng;ed 
of the exchange of PYnP:ct reports; and 

(c) all reports delivered and in the Arbitration shall Lnclude 
and att�ch a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 

The Arbitration Hearing shall place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 
and in accordance with the Hearing Procedure. A court reporter will be present at 
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each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided behveen the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 8 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 
upon which the Arbitration Heariug is conducted shall, prior to attending, execute a 
confidentiality agreement substantially in the form attached hereto as Schedule " A". 
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Secl:ion 7.1 

ARTICLE 7 
AWARD 

DEeci;;Jo,n(s) Timellne 

Any interlocutory or interim award(s) shall be given in writing at Toronto, 
with reasons and shall be rendered within forty five (45) days of the conclusion of 
the relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the deHvery of the communication 
of the final submissions from the parties (the "Final Award"). The Arbitrator shall 
sign elate the Final Award. 

Within fifteen (15) after receipt with 
notice to the other Parties, may request the to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Aware!; or clarify or supplement the Final Award with respect to 
claims which were presented i n  the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 
fifteen (15) days after receipt of such request. All interpretations, corrections, and 
supplementary awards shall be i n  writing, and the provisions of tl'Js Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested a Party, or a correction or additional <::1\A!ard is Inade by the Arbitrator 
on his/her own initiative as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional awa.rcl 
is by the Arbitrator or upon the expiration of the time periods provided 
this Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom Final A ward 
is being enforced. 

Seclion 7.3 

The Parties agree that it i s  in their mu tuai interests that a Final Award [or an 
interim final award] in favour of the Claimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE. 
Therefore, subject to the foregoing and the following terms and cond.itions, a Final 
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Award [or an interim final award] in favour of the Claimant may be satisfied by way 
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications to TCE of the transaction, being equal to 
the Final Award [or interim final award] (the " Equivalent Value"). 

(a) Upon the request of the Respondent, the Province of Ontario, to satisfy 
the Final Award [or interim final award] as against either of the 
Respondents by the transfer of an asset of Equivalent Value, TCE shall 
within ten (10) business days submit a list of assets of interest (the 
"Assets of Interest") to the Respondent for consideration. Such list to 
consist of assets owned by the Province of Ontario, the OPA or an 
agency of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amongst the Parties. Assets which will provide partial 
Equivalent Value may be considered. 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) ln respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 

(ii) all necessary consents, permits and authorizations are available 
to transfer the asset to TCE and for TCE to own and operate the 
asset; 

(iii) there are no restrictions on TCE's ability to develop, operate, 
sell or otherwise dispose of the asset; and 
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(iv) TCE does not become liable for any pre-dosing liabilities 
relating to the asset. 

(e) If the Parties have agreed to the transfer and if the value of the asset to 
TCE is agreed, then the Parties will use commercially reasonable 
efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset transfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and 1.vill contain conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer between 
arm's length commercial parties. 

(f) 

Section 7.4 

lf more 
of the Final r or an interim award] the fU"DlfT;"J 
the Parties have not agreed on the terms of the asset trrm,,t,r 
the form of the definitive documents for transfer, then TCE shall be 
pe1mitted to issue a demand letter to the Respondents demanding 
immediate payment of the Final Award [or interim final award] in 
cash such payment shall be made within three (3) days of receipt 
of such demand letter. 

Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE sha.ll deliver a Release in favour of 

of the Respondents in the form attached hereto as Schedule "B". 

ARTICLE S 

Sec!tion 8.1 Confidentiality 

Except as may b e  otherwise required by law, all iPJormation disclosed in the 
Arbitration shall be treated by all Parties, including their officers and 
d i rectors, and by the Arbitrator, as confidential and shall be used solely for the 
purposes of the Arbitration and not for any other or improper purpose. The Parties 

further that for the purposes of this Arbitration, they shall abide by and be 
bound by the " deemed undertakir>g" rule as stipulated in Rule 30.1 Rules. 

For greater certainty, the Arbitrator and the Parties, including 
officers and directors, employees, agents, servants, adrninistrators, successors, 
members, subsidiaries, affiliates, insurers, assigns and related parties from time to 
time agree that they shall not disclose or reveal any information disclosed in the 
Arbitration to any other person, except to their legal, or financial advisors, or experts 
or consultants retained by a party for the purpose of this arbitration, or as required 
by law including, for example, Claimant's obligation to make disclosures under 
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applicable securities law. The Parties also agree that they will use best efforts to 
ensure that they have effective procedures in place to ensure that information 
disclosed in the Arbitration is not disclosed or revealed contrary to the provisions of 
this Article. Each Party agrees to be responsible for any breach by its officers, 
directors, employees, agents, servants, administrators, successors, members, 
subsidiaries, affiliates, insurers, and assigns of the terms and conditions of this 
Article. Notwithstanding the foregoing, the OPA and the Province of Ontario are 
entitled to share confidential infonnation for the purpose of defending the Claim. 

Section 9.1 

ARTICLE 9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

TI1e Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and Jirrtited partnerships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not lirrtiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 

Section 9.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 
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Sec!'ion 9.7 El•?dror1ic Execution 

Delivery an executed signature page to this Agreement by party by 
electronic transmission will be as effective as d elivery of a manually executed copy 
of Agreement by such party. 

Counsel 

The Parties acknowledge and agree that the following shall 
record for this Arbitration. 

the counsei of 

the Claim,mt, 
Trans Canada Energy Ltd. 

Thon1ton Grout Finnigan LtP 
3200 - 100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON M5K 1K7 

Michael E. Bana1ck 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

L. "'""lia' 
Tel: (416) 304-1616 
Fax: (416) 304-1313 

ifinnigan@tgf.ca 

'-'b"''"· Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON M5X 1B8 

A. Ivanoff 
Tel: (416) 862-4223 
Fax: (416) 862-6666 
Email: pivanoff@osler.com 
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the Re1spond•�nt, 
Her Majesty The in 
Ontario 

Crown Law '-''u<:c 
McMurtry - Scott Building 
720 Bay Street, 11 "' 
Toronto, ON 
M7A 2S9 

Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
(416)601-7562 

Fax . (416) 868-0673 
Email: eunice.machado@ontario.ca 

of 



Section 9.9 Notices 
All documents, recordsi notices and communications reJati11.g to the 

Arl:>itration shall be served on the Parties' co1.lnsel of record, 

DATED tilis 5"' day of August, 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

By 

Title 

IE!Cf.J( 8eJ'i,v £-rr 
v ,,� - Pr<S ;j-<¥1+ ' ro4!et.  £asl-.e"'> b!<>w� 

HER MAJESTY TilE QUEEN IN RIGHT OF 
ONTARIO 

By: . David Lindsay 

Title Deputy Minister of Energy 

ONTARIO POWER AUTHORITY 

By: 

Title 



Section 9.9 

All documents, records, notices a_nd conunun:ications 
Arbitration shall be served. on the Parties' colJIISel ohecord·. 

to the 

DATED this 

By: 1/..JftL t A frl {', TA-Vce!Z. 
Title .J'e:tJtli'- vree-?R.es '"�"'"' 

By 

Title 

HER MilcJEEiTYTiitE QUEEN IN RIC:HT OF 

ONTARIO 

By: David Lin<;ls<ty 
Deputy ML-llster of Energy 
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05·Aug·2D11 11:47 AM STRATFORD FESTIVAl OF CANADA 5192714904 

A�G--06•2011 )01�0 (�lt.J ] 1- i-- y &  �(:.  
o ....... .ii J- ·-«ry .,. h ....,.JJ t..:.,.� 

Seclion !!.9 Noli� 

P.O!S 

All d0<:1.m1enl:s, re<:ool:B, :no!icea and commu.nicalions relating to !he 
A:thi!:rafion Wlll:>e !>l'l'lll<;i 0<1 !he Parties' counsel o1 tewtd. 

l3y: 
Tl!le 

g:::oo<N�"£'"""'0' 
By: David Undllay · 

Tl!la Dtpu!:y Ml:lrlstar of EnerSY 

�· · · · . . . .·. ·� 
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CONFIDENTIALITY AGREEMENT 

CONFIDENTIALITY AGREEMENT sets forth the terms pursuant to which 
II> will provide or receive certain confidential information during the course of 
participating at the Arbitration Hearing between the Claimant, TransCanada Energy 
Ltd., and the Hespondents, Her Majesty the Queen in Right of Ontario and the 

mt·"r'n Power Authority. 

information that will disclosed is considered to be proprietary and 
confidential information ("Confidential lnformation"). For the purpose of this 
Agreement the party disclosing Confidential Information is referred to as the 
" Disclosing Party", the party receiving such Confidential Information is referred to 
as the " Receiving Party". 

The Receiving Party agrees that he/ she has been aware of the confidentiality 
terms in Article 8 of the Arbitration Agreement dated ,2011 and agrees to 
maintain in strict confidence all Confidential Information disclosed by the 
Disclosing Party. The Receiving Party shall not disclose and shall prevent disclosure 
of Confidential Information to any third party without the express written 
permission of the Disclosing Party and shall not use Confidential Information for 
any commercial use, except for the purpose consistent with giving evidence at the 
Arbitration Hearing. In the event the Receiving Party is by judicial or 
administrative process to disclose Confidential Information, the Receiving Party will 
promptly notify the Disclosing Party and adequate time to oppose such 
process. 

obligation confidentiality and restricted use imtpclsed 
Confidential Information that: 

shall not apply to 

1 .  i s  known to the public or Receiving Party prior to d isclosure; 

2. becomes known to 
Receiving Party; 

public through no breach of this by 

3. is disclosed to the Receiving by a third having a 1ega] right 
to make such disclosure; or 

4. is developed independently of the Confidential Information by the 
Receiving 
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The Receiving Party agrees that the Confidential Information disclosed by the 
Disclosing Party will be used solely for the purposes consistent with the Arbitration 
Agreement and participation at the Arbitration Hearing or providing evidence 
during the course of the Arbitration Hearing. The Receiving Party will restrict 
transmission of such Confidential Information to those advisors and representatives 
who need to know the Confidential Information, for the purposes of the Agreement 
it is being agreed by the Receiving Party that such advisors and representatives are 
or will be placed under similar written obligations of confidentiality and restricted 
use as are contained in this Agreement and in the Arbitration Agreement. 

It is understood that unauthorized disclosure or use by the Receiving Party hereto of 
Confidential Information may cause irreparable harm to the Disclosing Party and 
result in significant commercial damages, which may not adequately compensate for 
the breach. In addition to any remedies that may be available at law, in equity or 
otherwise, the Receiving Party agrees that the Disclosing Party shall be entitled to 
obtain injunctive relief enjoining the Receiving Party from engaging in any of the 
activities or practices which may constitute a breach or threatened breach of this 
Agreement, without the necessity of proving actual damages. 

Upon written request by the Disclosing Party, the Receiving Party shall promptly 
return to the Disclosing Party all materials furnished by the Disclosing Party 
pursuant t o  this Agreement. The Receiving Party will not retain samples, copies, 
extracts, electronic data storage, or other reproduction in whole or in part of such 
materials. All documents, memoranda, notes and other writing based on such 
Confidential Information shall be destroyed. 

Notwithstanding anything to the contrary in this Agreement, the Receiving Party 
acknowledges that this Agreement, the Confidential Information, and any other 
document or agreement provided or entered into in connection with the Arbitration 
Agreement or Arbitration Hearing, or any part thereof or any information therein, 
may be required to be released pursuant to the provisions of the Freedom of 
Information and Protection of Privacy Act, R.S.O. 1990, c. F.31, as amended. 

This Agreement shall be governed by and construed and interpreted in accordance 
with the laws of the Province of Ontario and the l aws of Canada applicable therein. 

AGREED TO as of the 1>- day of 10-

Witness (Name) 
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MAJESTY THE 

TRANSCANADA ENERGY U'D. ("TCE") and HER 

IN RIGHT OF ONTA.JUO AND THE ONTARIO t>OWER 

JTHCJRIT'Y (the "Respondents") have agreed to settle all matters outstanding between 

in respect of and arising from the Southwest GTA Clean Energy Supply Contract 

dated as of October 9, 2009 (" dated October 7, 2010 by which the 

Ontario Power Authority (the " OPA") Contract and acknowledged 

that TCE was entitled to its reasonable damages (the "October 7 Letter") and TCE' s claim 

that is the subject of a Notice given by it  dated April 27, 2011 pursuant to section 7 of the 

Proceedings Against the Crown r1ct (the "Claim"); 

IN CONSIDERATION of the payment of the settlement amount agreed by 

the parties for all claims arising out of and in relation to the CES ConlTact, the October 7 

Letter and the Claim [as set out in the U!��!fj!!l[�. Q�;��J'!£��.�!:!ni��if.j;�Lo.il� s!@t��il�rlt 
t.�''riliiJA!f�;�fi·@�io!i'�:Yii�i:fJ J (the 'Arbitration") and/ or in consideration of the payment of 

the• Final Award made in the arbitration proceedings between TCE and the Respondents 

pursuant to an Arbitration Agreement elated �, the payment by the Respondents to 

TCE of the sum of $5.00 (five do.l!ars) and for other good and valuable consideration, the 

sufficiency of which is hereby acknowledged by the undersigned, its 

employees, agents, se-rva..tts, administrators, successors, shareholders, 

members. subsidiaries, affiliates, insurers, assigns and related parties 

(collectively, the " Releasor"); 

time to time 

THE 

DISCHARGES 

HEREBY ACQUITS, AND FOREVER 

QUALIFICATION the Respondents and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and 

assigns from all mann.er of actions, causes of action,. suits, proceedings, 

debts, dues. accounts, obligations, bonds, covenants, duties, contracts, complaints, claims 
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and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter be sustained by the 

Releasor arising out of, in relation to or in connection with the CES Contract, the October 7 

Letter, the Claim or the Arbitration and from any and all actions, causes of action, claims or 

demands of whatsoever nature, whether i n  contract or in tort or arising as a fiduciary duty 

or by virtue of any statute or otherwise or by reason of any damage, Joss or injury arising 

out of the matters set forth above and, without limiting the generality of the foregoing, 

from any and all matters that were raised or could have been raised in respect to or arising 

out of the CES Contract, the October 7 Letter or the Claim. Notwithstanding the foregoing, 

nothing in this Release will limit, restrict or alter the obligations of the Respondents to 

comply with the terms of any settlement agreement with the Releasor or to comply with 

any Final Award made by the Arbitrator in favour of the Releasor pursuant to the 

Arbitration. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also 

injuries, losses and damages not now known or anticipated but which may later develop or 

be discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the Releasees, in respect of and arising from the CES Contract, the October 7 Letter 

or the Claim, and that this Full and Final Release is to be construed liberally as against the 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract, 

the October 7 Letter or the Claim or take any proceedings, or continue any proceedings 

against any other person or corporation who might claim, in any manner or forum, 

contribution or indemnity in common law or in equity, or under the provisions of any 

stah1te or regulation, from any other party discharged by this Full and Final Release. 
18 



IT IS and Final Release shall 

operate conclusively as an estoppel in the event of any claim, action, complaint or 

proceeding which might be brought in the future by fhe Releasor with to the 

matters covered by this Full and Final Release and arising from the CES Conh·act, the 

October 7 Letter, or the Claim and the Arbitration. This Full and Final Release may be 
pleaded in the event any such action, complaint or proceeding is brought, as a 

complete defence and reply, and may relied upon any proceeding to dismiss the 

no objection be raised 

by any party in any subseqmon! action that the other parties in the action were 

not privy to formation of this Full and Release. 

AND FOR SAID CONSIDERATION the Releasor represents and 

warrants that it has not to any person, or corporation any of the actions, 

causes of actionr daints, debts, suits or demands of 

Contract, the October 7 Letter or the Claim which it has released by this Full and Final 

l<elease. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor 

nor Releasees admits liability or obligation of kind whatsoever in respect the 

Contract, the October 7 Letter or the Claim. 

terms H IS 

of this Full and Release and !he settlement underlying it will be in confidence 

and will receive no publication either oral or in writing, dn·ectly or indirectly, unless 

deemed essential on auditor's or accountants' written advice for financial statements or 

income tax or for the purpose of any judicial proceeding, in which event the fact 

the settlement is made without admission of liability will receive the same publication 

simultaneously or as may be required by law, including without limitation, the disclosure 

requirements of applicable securities law. 

19 



IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assigns as they 

case may be, of all the Parties to this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be governed by the laws of the Provincie of Ontario and the laws of Canada 

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the 

Province of Ontario in respect of any dispute arising from or in connection with or in 

consequence of th:is Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the 

terms of this Full and Final Release and has delivered same voluntarily, after receiving 

independent legal advice, for the purpose of making full and final compromise and 

settlement of the claims and demands which are the subject of this Full and Final Release. 

DATED this ____ .day of ______ � 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

By 

Title 
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From: 
Sent: 
To: 
S u bject: 
Attachments: 

Perun, Halyna N. (ENERGY) 
June 1 7, 201 1  "1 0:40 AM 
Khatri, Anupa (ENERGY) 
FW: Oakvil le Decision Tree Flowchart 
Decision Tree Flowchart - September 23 2010- v.2.doc 

Please print the wmd document thank you 

Jfaf:yna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (4'16) 325-668'1 / Fax: (41 6) 325-1 78'1 
BB :  (41 6) 671 -2607 
E-mail: Halyna.Perun2(montario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for tile person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete t11e message and 
all attachments. Thanl< you. 

Fro m :  Perun, Halyna N. (MEI) 
Sent: October 4, 2010 3:48 P�1 
To: Lindsay, David (ENERGY) 
Cc: Wismer, Jennifer (MEI) 
Subje:ct: FW: Oakville Decision Tree Flowchart 

Privileged ancl Confidential 

Hello Deputy - Further lo our conversation this morning, please find attached the decision tree we produced for MO's 
consideration .  

Jfafyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of E nergy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph :  (41 6)  325-6681 / Fax: (41 6) 325-1 781 
BB:  (41 6) 67'1 -2607 
E-mai l :  Halyna . Perun2@ontario.ca 

Notice 



This communication may be solicitor/client privileged and contain confidential informatio n  intended 
on ly for the person(s) to whom it is addressed. Any d issemination or use of this information by others 
than the intended recipient(s) is prohibited . If you have received this message in error please notify 
the writer and permanently delete the message and a l l  attachments. Thank you. 

From: Unington, Brenda (MEl) 
Sent: September 23, 2010 5 :17 PM 
To: Maclennan, Craig (MEl) 
Cc: Wismer, Jennifer (MEl); Perun, Halyna N. (t�El); Calwell, Carolyn (MEl); Rehob, James (ME!); Kacaba, Jennifer (MEl) 
Subject: Oakville Decision Tree Flowchart 

Hi - further to your inquiry - please find attached a flow chart which sets out a decision tree. We have divided 
into two charts based on the t)1JC of Ministerial decisions that would affect the stmch1re of the approach. Each 
flowchart canvasses a different option that we have called in short form "combined" versus "separate". It may 
be best to review in print layout or p1int preview. Please let us know if there are any questions or if further 
assistance i s  required. Thm1ks Brenda 
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lecision Tree Flowchart - September 201 0 

:XPLANATION OF SEPARATE AGREEMENT APPROACH: 

loth options assume that the decision has been made that the procurement of the gas plant is necessary. We are calling this optio1 
1e separate agreement approach as it separates tl1e discussions regarding the termination of the Oakville agreement from the new 
greement regarding development of a gas plant at  Nanticoke involving OPG and TCPL. Different m inistry decisions would lead to 
different cost recovery methodology being used as a basis for an agreement on the development of the Nanticoke site though 

itller approach could ultimately utilize the GAM method 'if desked. We have assumed that the cl'lrection to OPG wHI include a 
3quirement to work with TCPL at Nanticoke but the work could be a competitive procurement if desired which would lead to TCPL 
aving to compete with other proponents and bearing the risk of not ultimately being the selected proponent. This would also leave 
lPA to resolve its existing contract with TCPL separately. This approach is contingent on feedback from Ministry staff, OPG and 
lPA. 

MIN ISTRY DECISIONS 
1 )  issue declaration and resolution to OPG requiring the development of Nanticoke and determination whether this would be 
througll competitive procurement m whether direction wil l  include requirement to work with TCPL only (sole source) 
2) issue amended direction to OPA and/or revoke existing direction wHh effect of OPA terminating contract for provision of 
gas plant at Oakvil le given change in circumstances 
3) determine if Financial Administration Act approval applicable to OPG!TCPL contract 
4) set timing for del ivery of new facility at Nanticoke 
5)  whether Nanticoke to be added as a prescribed asset (ultimate result is coverage by GAM for certain amounts) to allow 
OPG to get structured payments from the market or let OPG find its own commercial solution (payments from IESO market 
or long term power purchase agreement with third parties). I f  decision to prescribe genemtor, determine whether OPG or 
TCPL wil l  be the prescribed generator and therefore wl1o wil l  received structured payments and whether payments wil l  be 
defined completely in regulation or whether OEB wil l  determine in part 

OPG decisions: 
1) deds'1on to proceed to contract 
with TCPL would be a non
competitive procurement of a good 
and service and would require 
approval as an allowable exception 
from OPG's procurement rules< 
2) OPG would have to obtain 
approvals as per the board of 
directors, 
3) how new arrangement could work_ 
with ongoing conversion work at site 
4) what commercial terms and 
conditions lt will need to recover 
sunk costs for ongoing conversion 
efforts 
5) wl1ether they will sell or lease 
lands to TCPL for development 
6) i f  Nanticoke not prescribed as 
price regulated asset must 
determine most commercially viable 
way of recovering costs and making 
reasonable profits 

Points for negotiation between TCPL, OPG 

OPA decisions: 
1) needs to determine 
how it will wind down 
the transaction with 
TCPL for Oakville 
minimizing the 
costs/impact on lhe 
ratepayer 

- commercially 1·easonable te1·ms for development of Nanticoke site 
- how to address OPG sunk costs and where will payments come from 
- responsibility for due diligence and necessary approvals 
- payment structure for TCPL 
- critical mi lestones for delivery on t'1111e 

Confidential and Solicitor-Client Privileged 

TCPL decisions: 
1 )  whether to enter 
into new contract 
with OPG 
2) what commercial 
terms and conditions 
lt will need 



lecision Tree Flowchart - September 23, 201 0 

XPLANATION OF COMBINED AGREEMENT APPROACH 

loth options assume that the decision has been made that the procurement of the gas plant is necessary. We are call ing this optio: 
1e combined agreement approach as it involves a single further agreement or amended existing agreement between TCPL and 
lPA being negotiated to move the gas plant from the Oakville to Nanticoke sites. The Ministry decisions would lead to a cost 
ecovery methodology that requires involvement of the OPA. This approach is contingent on feedback from Ministry staff, OPG and 
lPA. 

.· . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  " . . . . . . . . . . . . . . . . . . . . . . . . . . .  ·. 
M INSTRY DECISIONS 
1 )  issue amended or new direction to OPA to terminate provision of gas plant at Oakville and move to 
Nant':coke 
2) issue declaration and resolution to OPG requiring them to enter into contract with TCPL and OPA for 
development of Nanticoke 
3) approach Cabinet with LGIC regulation prescribing contract for the purposes of including this contract in 
Global Adjustment cost recovery 
4) set timing for del ivery of new plant and reflect in directions given 

OPG Decisions 
1) decision whether to proceed to 
contract with TCPL would be a non
competitive procurement of a good 
and service and would require 
approval as al!owable exception 
from OPG's procurement rules. 
2) OPG would have to obtain 
approvals for non-competitive 
procurement from the board of 
directors. 
3) how new arrangement could work 
with ongoing conversion work at site 
4) what commercial terms and 
conditions it wil l  need to recover 
sunk costs for ongoing conversion 
efforts 
5) whether they will sell or lease 
lands to TCPL for development 

OPA decisions 
1) decision whether to 
proceed to contract with 
TCPL would be a non
competitive procurement of a 
good and service and would 
require approval as allowable 
exception from OPA's 
procurement rules. 
2) OPA would have to obtain 
approvals for non-competitive 
procurement as per the board 
of directors. 
3) OPA would enter into 
negotiations with TCPL and 
the OPG to implement 
Ministry direction 
4) what commercial tem1s and 
conditions lt will need 

Points for negotiation between OPA, TCPL, OPG 

TCPL Decisions 
1 )  whether to enter 
into a new 
transaction with 
OPG and OPA for 
development of 
Nanticoke 
2) addressing 
termination of its 
contractual 
commitments at 
Oakville and 
defining sunk 
costs 
3) what 
commercial terms 
and conditions it 
will need 

- Determine whether new agreement should be entered into and parties or whether existing 
agreement with TCPL should be amended 
- How to address TCPL's sunk costs on Oakville site, which are lost and whether any can be 
transferred to new Nanticoke site 
- How to address OPG sunk costs and where will payments come from 
- responsibility for due diligence and necessary approvals 
- payment structure for TCPL 
- critical milestones for del ivery on time 

Confidential and Solicitor-Client Privileged 



F rom : 
Sent: 
To: 
Subject: 

Perun, Halyna N. (ENERGY) 
June 17 ,  20'1 'I I :29 I"M 
Girting, James (MCS) 
oakville gas plant 

Hi  Jim �· I need to speak with you urgenlly about the Oakville gas plant and legal branch's advice - please let me know 
when you would be frc;e - I 11t::ed five minutes of your time - thank you 

J{aljma 
l-lalyna 1�. Perun 
i\/Director 
Legal Serv'rces Branch 
M inistries of Ener9y & Infrastructure 
777 Bay StreErt, 4111 Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph (4 1 6 )  325-6681 I Fax: ('1 1 6) 325-'1 78 1 
BB: (416)  67'1-2607 
E-m3il :  t!ai'{Qa. Perun2@ontario.ca 

Notice 
This COflliT1Unicc1licm rnay be sol icitor/client privileged and contain confidential information in lend eel only for the person(s) 
to whom it is CJcldressecJ. Any dissemination or use of l.his information by others than the intended recipient(s) is 
prohibited. If you have received this nlt!ssage in error please notify thE:1 writer and permanently clelete the mess ape and 
all c1tlachments. Thank you. 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Perun, Halyna N. (ENERGY) 
June '1 7, 201 1 3:52 PM 
Dunning, Rebecca (MEl )  
Khatri, Anupa (ENERGY); Wismer, Jennifer (ENERGY) 
call with the DM? 

Hi  Rebecca - any chance that I could speak to the Deputy before he leaves for the clay (for five minutes ) - on TCE and 
Japan matter (two items - quick update). 

Thank your 

_'J{aEyna 
Halyna N _  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4 1 6 )  325-668 1 I Fax: (4'1 6) 325-'1 78'1 
BB :  (4'1 6 )  671 -2607 
E-mail: Ha_lvn_a.Peru n2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only fm the person(s) 
to \vllom i t  is addressed. Any dissemination or use of this information by others than the intended recip!ent(s) is 
prohibited. If you have received this message in error please notify lhe writer and permanently delete the rnessage and 
all attachments. Thank you. 
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From: 
Sent 
To: 

Perun, Halyna N. (ENERGY) 
June 1 7, 201 1 3:52 P M  
Dunning, Rebecca (MEl)  

Cc: 
Subject: 

Khatri, Anupa (ENERGY); Wismer, Jennifer (ENERGY) 
call with the OM? 

Hi  Rebecca - any chance that I could speak to the Deputy before he leaves for the day (for five minutes) - on TCE and 

Thank you' 

:Ha{yna 
Halyna N .  Perun 
/VDirector 

items - quick update). 

Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 I Fax: (41 6) 325-1 781 
8 8  (41 6) 671 -2607 
E-mail: Ha!vna. Perun2@ontario.ca 

Notice 
This communication may be sol icitor/cl ient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. 1\ny dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the messa9e and 
al l  attachments. Thank you. 
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From: 
Sent: 
To: 
Subject: 

Perun, Halyna N .  (ENERGY) 
June 20, 201 1 1 i :49 AM 
Khatri, Anupa (ENERGY) 
FW: OPA et al (part two) 

A!lachments: Oakville - Email from James Rehob dated April 1 3, 201 O.pdf 

Please print thanks 

J{af:yna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
FJh: (416)  325-6681 I Fax: (416)  325-1 781 
B B :  (416)  67'1-2607 
E-mail: Ha lyna . Perun2@ontario.ca 

Notice 
This communication may be sol icitor/client privileged and contain confideniial information intended only for the person(s) 
to whom it is  addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Miceli, r�artina ( ENERGY) 
Sent: June 20, 2011 11 :45 AM 
To: Perun, Halyna N. (ENERGY); Ca lweil, Caro lyn (ENERGY) 

OPA et a l  (part two) 

Hi Halyna and Carolyn, 

Please find the last attachment, as apparently it was missed due to the Printer rejecting it Thank you for understanding 
and hope you are enjoying the beautiful weather. 

Kindest Regards, 

Martina M iceli 
Legal Secretary 
Ministry of the Attorney General 
Ministry of Energy/Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th. Floor Suite 425 
Toronto, ON, M5G 2E5 
T: 41 6-326-9857 
F: 4 1 6-31 4-3354 
rn arti na. mice I i @ontario. ca 

F'ie2se consider the envircnrnent t,efe;re 

1 



This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) to whom it is addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you l1ave received this message in error please notify 
the writer and permanently delete t11e message and all attachments. Thank you . 
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Teresita 
From: Rehob, James (MEl) 

Sent: 11pri1 1 3, 2010  '12:54 PM 

To: Montano, Teresita (MEl)  

Subject: FW: Oakville 

Importance: High 

· ,  Page 1 of l 

Attachments: Attacl1ment 1 BRIEFING NOTE 2 on Oakville and King energy plants March 22.1 O.doc; Attachment 2 
B20 - Southwest GTA Supply March 3 1  2010 (2).doc; Attachment 3 MN - TransCanada Oakville '19-
04-10r2 (2).doc; CO Comp note on Oakville Apnl 1 3  1 0.doc 

Hi, T! P!ease print two copies - one for me and one for file. 
Thanks! 
James 

from: Vidai-Ribas, Victoria (MEl) 
Sent: April 13, 2010 12:53 PM 
To: Wismer, Jennifer (MEl) 
Cc: Rehab, James (f"lE!); Girling, James (MEI); Linington, Brenda (f�EI); Jennings, Rick (MEI); McKeever, Garry (MEl); 
Bishop, Ceiran (MEI) 
Sul>jec:t: Oakville 
Importance: High 

Jenn, attached is tile summary note that I promised yesterday. Attached are some additional 
materials that may be of assistance to C O .  The options note that Brenda prepared was tile 
discussion d ocument that arose from the luncheon meeting that we attended a while back. You'll 
see that the legal note doesn't recommend a course of action but simply refflects various options a n d  
their elements. Hope t h i s  is helpfuL Please let m e  know if you or C O  need anything else. 

Thanks to the team (with Brenda hold ing the pen) for pul ling this together. 

04/1 3/2 0 1  () 





B E NG NOTE 

ISSUE: Options for facilitating development of Gas Fired peaking plants i n  the 
Town of Oakvil le and King Township 

CURRENT STATUS: 
• Ontario Power Authority d irected to p rocure peaking plants i n  area to 

south west of Toronto including Oakvil le (900 MW i n  service d ate of no 
later than December 3 1 ,  2 0 1 3) and one in York Region (350MW in service 
no later than December 3 1 , 201 1 ) .  

• Contracts for the two plants awarded and power companies undertook 
obtaining all necessary approvals. 

• Proponents of both plants have province for assistance given 
local resistance. 

• M P P  Kevin Flynn introduced Bi l l  to establ ish minimum separation 
distances between gas fired power p lants and sensitive uses such as 
residential and day care facilities. 

York Energy Centre Project: 
• Has received al l  necessary approvals except s ite p lan approval, 

development permit from the Lake Simcoe Region Conservation Authority 
for access, and b u ilding permit. Permit to take water also raised but it wil l  
not b e  addressed a s  i t  i s  not required prior to financial close. 

• King Township has passed interim control by-law preventing locating of 
plant for at least one year while issue studied. O utcome of study could be 
rezoning of lands preventing use plant. Proponent has made 
application to the Court asking that the interim control by-law be quashed. 

Oakville Project: 
• Town of Oakville has passed Interim Control By-law prohibiting for one 

year any new power generating facility g reater than 1 0  MW, while the 
Town studies the impact and a by-law to control the emissions of fine 
particulate matter. Ontario Municipal upheld Interim Control By-law 
and proponent has now requested leave to appeal to Divisional Court. 

• Town of Oakville has also passed a by-law regulating fine particulate 
matter. The plant as designed wou l d  not meet the emission standards set 
by the m unicipal by-law. 

• TransCanada is in the process of completing its Environmental Screening 
PrtJCEoss to complete requirements of regulation under the Environmental 
Assessment Act. 



I 

Options for Addressing Municipal Actions to Prevent Development of Plants: 

Proposed Action 

Planning Act: 
Ministers Zoning Order 
under s.  4 7 of the 
Planning Act 

I Accomplishes 
- Pros 

Does not Accomplish 
- Cons 

-would zone land to - site plan a pproval would 
permit peaking p lant stil l  be required and 
- would take precedence would be required prior to 
over interim control by- building p ermit being 
law so any further issued 
appeals/court actions - does not address 
regarding the interim application of a municipal 
control by-laws could be emission control by-law 
abandoned to prevent operation once 

plant is constructed.  
Additional response to 
this type of by-law would 
sti l l  be required if  plant 
unable to meet standard s  
- does not address 
requirement for 
Development Permit from 
Conservation Authority 
required in York 
- any person could apply 
to amend MZO and this 
application can be 
appealed to Ontario 
Municipal Board 

LGIC Regulation -consistent with policy - would need to obtain 
pursuant to s.  62.0 . 1  of that government energy consent of Minister of 
the Planning Act setting projects are not subject Municipal Affairs and 
out that peaking plants to Planning Act if Housing to request 
are not subject to the approved under Regulation 
Planning Act once they Environmental - does not address 
have received approval Assessment Act application of a municipal 
under the Environmental - would al low emission control by-law 
Assessment Act. development of p lants to prevent operation once 

subject only to other plant is constructed. 
approvals that may be Additional response to 
required such as building this type of by-law would 
permits still be required if plant 
- applications for site p lan unable to meet standards 
approval would not - does not address 
require approval but requirement for 
developer could sti l l  p lan Development Permit from 



to meet municipal 
requirements 
- appea ls/court aciions 
regarding the interim 
control by-laws could be 
abandoned 

Conservation Authority I required in  York 

implications would be o n  
Conservation Authority to 

jurisdiction and could not remove a smal l  portion of 
issue development permit regulated area - could be  
- i f  development permit seen as  contrary to  publ ic 

does not approve -
development permit 
based on infonnation 
provided - An Order in  
Council or  Regulation 
pursuant to the 
Conservation Authorities 
Act providing that the 
Lake Simcoe Region 
Conservation Authority 
does not have jurisdiction 
over the entry road to the 

Other option is to 
return appeal decision 
making authority to the 
Minister of Natural 
Resources so that 
decision could be 
obtained more quickly. 

f ine 
matter by-law - in place 
in Oakvi l le but not in King 
Township. Possible legal 
avenues to prevent 
app lication of fine 
particulate matler by-law 
to peaking plant: 
- Province could attempt 
to use regulation making 1 
authority to set a 
standard for emissions 1 

that must be followed. 11 
- The Lieutenant 
Governor in Council may 
where desirable in the I 
provinc;l.C1Url.t<Srest make a l 

application remains safety 
outstanding then - changing appeal 
providing MNR with decision making authority 
approval authority could may not necessarily 
remove possible political secure approval .  
considerations from 
decision 

may put 
provincial l imits that 
would take precedence 
over mun icipal by-laws 

- it is unclear there is 
regulation making 
authority avai lable to 
implement this option. 
Municipal by-law would 
be of no effect if it was in 
clear conflict with 
provincial requirements 
and this would only occur 
if it was impossible to 
implement both. Would 
be d ifficult to establish 
provincial requirement 
that conflicted with 
mun icipal by-law. 

abi l ity to restrict 
mun icipal powers for 1 8  



regulation pursuant to the months limited given 
Municipal Act, 2001 authority used to pass 
restricting municipal municipal by-law. 
powers for 1 8  months. 

Comprehensive: 
Legislation to provide that - single comprehensive - time required to 
the Planning Act action that would clearly approve proposed 
requirements, provide authority to legis lation. If used in 
Conservation Authority locate plants subject to combination with 
Development Permits the Environmental Planning Act regulation 
and any municipal by- Assessment Act approval could allow construction 
Jaws pursuant to the process to commence but risk 
Municipal Act do  not - alternatively could be that if proposed 
apply to peaking plants. used in combination with legislation not introduced 
Would be possible to do regulation under Planning thai plants may not be 
legislation in combination Act so that construction able to be used as 
with other options - for could commence and designed. 
instance a Planning Act then air  emissions 
regulation providing that standards could be 
its processes do  not addressed by legislation 
apply to peaking plants 
followed up with 
legislation that addresses 
municipal by-laws 
regulating air emissions. 

Prepared by: 
Date: 

Brenda Linington, Senior Counsel, LSB MEl  4 1 6  325-1785 
March 22, 201 0 



ISSUE: 

• 

• 

• 

Supply 

the interim r:n;ntrlnl bylaw by a n  
furthe!r studlv of. environmental ami salfef]f jE;sues. 

see 8(04); other 
tile Southwest G TA please see 8(15) . 

lor;o-lter;m reliabilizy 
rnuvth peak demand. 

Powe;r Allt!10''It\f IU!"AI wm i nvest 
en<>rav efficie;ncy program to 

r:nr1smnntinn 

• 

e The work to achieve 

the 

a new 



2 
• We recognize that MPP Flynn's private members' bil l  aims to address his 

constituents concerns and we look forward to debate in the Legislature on this bill. 

• All gas-fired generation projects must meet or exceed Ontario's safety 
requirements. 

• N atural gas projects must also complete the Environmental Screening Process 
which requires proponents to identify potential and mitigate environment effects as 
well as consult with members of the public. 

• Plants are sited according to existing zoning laws, which determine where i ndustrial 
projects can be located. 

• Municipalities (like Oakville), through their Official Plans, have the ability to work 
with proponents to establish zoning standards like setbacks. 

• There are d ozens of gas-fired generation facilities i n  Canada a n d  hundreds i n  the 
U .S. There are over 1 5  gas plants operating within the core area of New York C ity 
alone within similar distance o r  even closer to residences and other buildings. 

IF ASKED ABOUT DETAILS OF THE GAS PLANT: 

• TransCanada Corporation will build and operate a !lO!J MW combined-cycle, natural 
gas-fired power plant in Oakville by December 31 ,  2013 

• The $1.2 bill ion plant and will create a pproximately 600 jobs during the construction 
period and 25 permanent jobs. 

• In addition to the constmction jobs, economic benefits for the community are 
expected to i nclude 25 permanent o pportunities at the plant, over $1 mill ion a n nually 
in  municipal tax revenue, along with Ontario-purchased equipment and supplies. 

• This facility will provide homes and businesses with a n  increased security of supply 
and contribute to the government's goal of eliminating coal-fired generation in the 
Province. 

• Local gas-fired generation facilities such as this o n e  are necessary to ensure the 
reliability of the electricity system during periods of higher demand. 

IF ASKED ABOUT THE ONTARIO MUNICIPAL BOARD DECISION TO UPHOLD THE 
OAKVILLE INTERIM BYLAW: 

• The OMB determined that the City of O a kville had reason a nd precedence to take a 
reasonable amount of time to study the benefits and impacts of the p roject i n  order 
to make a better informed decision on land use requirements. 

CONFIDENTIAL - FOR MINISTER'S USE ONLY 
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• Communities and individuals also have the o pportunity for input into the 

environmental review process. The proponent will be required to address the 
potential cumulative impacts of its p roject at the approvals stage of the process 

• The proposed plant will be equipped so that emissions will be lower than the Ministry 
of Environment's limits by at least 70%. 

• The emission standards i n  this RFP mean that the plant's technology will be amongst 
the best lowest emitting technologies available. 

IF ASKED ABOUT THE INTEGRITY OF THE RFP PROCESS: 

o Each proposal was evaluated against a number of factors, including commun ity 
outreach, engineering, procuremenl:lconstruction agreements, fuel supply, etc. 

o An independent evaluation team reviewed al l  submissions against the criteria. 

o This team is comprised of representatives from the OPA, IESO and the DEB. The 
committee had an independent chair and its activities were overseen by the Fairness 
Advisor. 

IF ASKED ABOUT LOCATING A GAS PLANT IN NANTICOKE INSTEAD OF THE SWGTA: 

• Nanticoke was identified as a possible location for a new gas-plant in the OPA's 2006 
IPSP 

• The OPA determined it was not the most cost-effective option to meet the SWGTA's 
needs. 

• New transmission to and into the SWGTA would be required at an estimated cost 
of about $200 million. 

• Converting Nanticoke to a gas plant would be a complex and expensive process 
that would result in a less efficient, more polluting and more costly gas plant. 

• SW GTA needs local generation to reliably and safely meet the needs of its 
growing population 

• The proposed new plant saves transmission, is more cost and operationally 
efficient and will better meet local needs. 

!F ASKED ABOUT THE FORMER LAKEVIEW GENERATING STATION SITE: 

• We were able to respect the commu n ity's wishes and rule out Lakeview because there 
are other suitable sites that are available for generation in s outhwest GTA. 

IF ASKED ABOUT TRANSCANADA'S NOV 24TH P RIVATE MEETING WITH RESIDENTS' 
ASSOCIATIONS 

CONFIDENTIAL - FOR MINISTER'S USE ONLY 
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Background 

Greenfield Energy Centre 

Greenfield South 

6 

1 ODS On-line October 2008 

280 Approvals complete. Construction not yet started 201 2-201 3  

June 2008 

April 2009 

Summer 201 0 

20 13  

Southwest GTA Direction 

• On August 1 8 ,  2008, Minister Smitherman directed the OPA to launch a competitive 
p rocurement p rocess for a combined-cycle natural gas generating plant of about 850 MW in 
the Southwest GTA. The new facility is to have an in-service date of no later tha n  December 
31 , 2013.  

• The new project will be required to undergo all local, municipal and environmental approvals 
to ensure it meets or exceeds regulated standards, including those for air qual ity, noise, odour 
and vibration .  

' 

• The Direction also asks the OPA to arrange a public forum to provide information to local 
officials and residents regarding the need for a new gas-fired g eneration facility i n  the 
Southwest GTA, which Minister Smitherman will participate in .  

CONFIDENTIAL - FOR MINISTER'S USE ONLY 
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• The SWGTA RFP requires bidders to exceed Ministry of E nvironment's standards for 

emissions by 70%. 

Public Meetings 
• O n  October 28, 2008, the Minister of Energy and  Infrastructure lleld a town hal l  in  

M ississauga on the p lan for local-generation . The town ha l l  was attended by over 200 people. 

• O n  March 3rd, 2009, the OPA held a town hal l  in Mississauga to d iscuss the SWGTA 
procurement. At that meeting, the O PA presented findings of a Jacques Whitford report that 
was released on January 3 1 ,  2009. Tile report looked at the effect of displacing coal plants 
(lakeview, lambton, and Nanticoke) with gas--fired generation on local air quality. 

• Mississauga's 'The N ews" reported that at that meeting there was staunch opposition to the 
proposed g as-fimd generation facility in  the region. 

• basic findings of the Jacques Whitford study are: the SVVGTA region will see a reduction 
in some contaminants (802 and ozone); for other contaminants ( N02, CO, and fine particulate 
matter), there will be little change. 

• Across Ontario, displacing coal with gas-fired generation reduces emissions of heavy metals, 
arsenic and mercury. 

• The clune 24, 2009 Mississauga news reported that a rally a n d  petition signing against the 
proposed plant was held in southern Mississauga. The article reported that "hundreds" of local 
residents attended and that Mayor Hazel McCal lion received hundreds of names o n  a petition. 
The report quotes the Mayor as stating that she would fight the p lant and win. 

• The article also reported that Marie Trainer, the Mayor of H aldimand County, offered to host 
the plant in Nanticoke instead, proposing conversion of the coal plant to gas. 

• Councilor Mul l in and M.P.P Charles Sousa were also scheduled to speak at the rally but 
they were not quoted in  the article. 

• Clarkson Airshed Study is being conducted by MOE to look at how emissions from local 
industries, vehicles, residences and sources outside the study area contribute to air quality in 
the Clarkson area. 

• MOE recently held a public meeting i n  the area to report their current findings from the 
ongoing study. This was used as a forum for local residents and  pol iticians to oppose the gas 
plant They pointed to the study find ings as a rationale to not locate the proposed p lant in  the 
SWGTA. 

• Rigorous emissions limits for the proposed gas plant are being addressed in  the RFP, for 
oxides of n itrogen ( NOx) and carbon monoxide by requiring levels to be 70% below the 
provincial siandard. These can be achieved by using best avai lable technology a nd operating 

ONLY 
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practices. 

• At this time there is not a su itable technological solution for lowering smal l  particulate matter, 
PM 2.5 Particulate matter. PM 2.5 is a contaminant of most concern to residents in relation to 
the p roposed gas plant 

• The study has found that exceedances of the standard for P M  2.5 were simi lar to other urban 
regions such as Brampton and less than Toronto, H a milton, St.  Catharines and other urban 
areas of Southern Ontario. 

• The three major e missions sources of P M  2.5 in the Clarkson airshed are industry, vehic le  
traffic and residential furnaces. An 850 MW gas plant has been estimated to add 1% to the 
PM 2.5 emissions in the Clarkson airshed, which would leave the airshed relatively unchanged 
and still less taxed than many other urban areas of Ontario. 

• Ongoing vehicle efficiency improvements and economic redevelopment of the area away from 
heavy industry promises a lowering of PM 2.5 much greater than the incremental a mount a 
gas plant would add. 

• A comparison study by environmental consultants Jacques Whitford for the O P A  fou n d  that 
that there will be a net reduction in particulate matter from electrical g e neration entering the 
Clarkson airshed when the coal p lants are closed and replaced with g e neration within the 
SWGTA I Clarkson airshed. 

Southwest GT A Procurement 

• On July 1 6 ,  2008, Minister S mitherman announced that h e  wi l l  d i rect the OPA to l a u n ch a 
competitive bidding process for a combined-cycle natural gas p lant of about 850 MW i n  the 
southwest GT A. 

• The new plant wil l  provide local supply to the growing areas of Mississauga,  Etobicoke and 
Oakville. 

• With other possible sites available for a natural gas p l a nt i n  the region, Minister Smithe rm a n  
also announced that the former Lakeview Generating Station site i n  M ississauga w i l l  n o  longer 
be used for electricity generation. 

• The Lakeview s ite being ruled out as a future location for gas-fired generation was w e l l
covered by the media (The Toronto Star, National Post, C B C ,  CTV, Global ,  City TV). 

• Mississauga Mayor Hazel McCallion praised the province for its decision o n  Lakeview i n  m a ny 
news articles, but said she is readying for another battle (with respect to the plans for a new 
gas plant in southwest GTA). 

• Sithe Global Power LLC has approvals in place to bui ld a n  800 MW natural g as-fired p l a nt i n  
the Southdown area betwee n  Clarkson a n d  Oakvil le ,  a n d  the refore would b e  a strong 
contender in the planned southwest GTA procurement 

CONFIDENTIAL - FOR MINISTER'S USE ONLY 
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m Mayor McCallion is quoted by the Toronto Star a s  saying to Minister S m itherman "if Sithe is 
the winner. . .  the province is going to have to answer to the Clarkson airshed study. I'm just 
warning you front." 

• The Ontario Power Authority (OPA) released the Southwest GTJ\ Request for Qual ifications 
(RFQ) o n  October 2 ,  2008. A list of 7 qualified ap plicants was released on January 1 61h 2009 . 

o The RFQ determined projects that qualify for a future Request for Proposals (RFP). 
o The R F Q  called for a combined cycle gas turbine (CCGT) plant of 750MW to 

approximately 850MW in Etobicoke, Mississauga, or Oakville. 
o Siie identification was not part of the RFQ; sites will b e  identified early o n  i n  the 

process. 

• O n  February 6 ,  2009, the Ontario Power Authority (OPA) issued the d raft Request for 
Proposals for comment. 

• O n  M a rch 1 3 ,  2009, the OPA released ihe Request for Proposals. The registered firms h a d  
until J u ly 8, 2009 t o  submit a proposal. I t  was expected that the winning bidder would be 
named in August 
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• On April 1 ,  2009, the OPA released the locations of the remaining four e l igible firms. The 
sites are: 

Southdown Station Partnership (a 
partnership of Sithe Global Power 
Southdown ULC and Sithe Global 
Power Southdown II ULC) 

Station 

Southdown Station 
or  
Southdown Station -
Facility B 

• All four of these sites are within the Clarkson airshed. 

Oakville 

759 - 797 Winston C 
Boulevard, Mississauga 

• The OPA issued two addenda to the RFP and Contract; the first on May 1 2  and the second on 
June 1 9 , 2009. These addenda add clarity to the emissions requirements and strengthen the 
measurement and reporting requirements. Additional changes were made to better a l ign the 
OPA process with the MOE environmental assessment process. 
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• O n  Ju ly 81h, 2009, the OPA received bids from all four registered participants in response to 
the RFP.  The OPA expects to announce the successful p roject in early Fall. 

� On August 281h, 2009, the Ontario Power Authority announced that it was extending the 
deadl ine for the selection of a proponent for a new gas-fired generation electricity p lant in  the 
Southwestern GT A. The decision is now expected by the end of September. 

• On September 30, 2009, the Ontario Power Authority announced that it wil l s ign a contract 
with TransCanada Corporation to design, bui ld and operate a 900 MW electricity generating 
station in Oakvil le. Trans Canada has estimated the cost of the plan at $ '1 .2 bi l l ion .  

• The Oakville Generating Station will be located on a n  existing industrial site at 1 500 Royal 
Windsor Drive, in the Town of Oakville. 

e The i 5-acre site is located near natural gas pipelines and the high voltage electricity g rid. 

• The generating station will meet or  exceed a l l  regulatory environmental requirements, 
includ ing those related to air, noise, and water. 

• It will b e  a 900 MVV combined cycle natural gas-fuelled e lectricity generating station which 
includes the following major equipment: 

o Two High Efficiency Natural Gas-Fired Combustion Turbine Generators (258 MVV each) 
o Two Heat Recovery System Generators with Duct Firing 
o One Steam Turbine Generator (437 MW) 
o One Mechanical Draft Cooling Tower 

• The p lant  is undergoing an Environmental approval and has not received any municipal 
approvals. 

• A natural gas generation plan is essential meet the electricity needs of a region whose peak 
load h a s  grown more than twice as quickly as the provincial average a n d  to support the 
el imination of coal-fired generation by 20'14 .  

• The I P S P  identifies a need for 850 MW of new combined cycle g as-fired generation in  the 
south-west GTA by 201 3. Further, 550 MW of simple cycle generation is needed in  the 
area, by 2 0 1 4. 

• New g e neration is needed to address reliability issues in the area, including supply adequacy, 
voltage support and system security, and to support coal replacement. 
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• The OPA identified this need in consultation with the IESO and taking into account the plants 
a lready existing and under contract The IPSP capacity figures assume Eastern 
Power/Greenfield South (280 MW) wil l reach completion and are in addition to this p roject. 

• The closing of the Lakeview coal plant in 2005 removed 1 , 1 50 megawatts of supply from the 
grid at a time where demand in the region continued to g row. 

• The lack of local generation in the SWGTA increases strain on the aging transmission system. 
Transformer stations in the region are forecast to exceed their capacity by 201 5. 

Conservation i n  West GT A: 

• The Ontario Power Authority is working to achieve 500 MW of conservation in  the region by 
2014.  

• Since 2006, the OPA and local distribution companies have reduced peak demand by about 
1 50 MW 

• That's equivalent to the power used by 1 .5 million 1 00-watt bu lbs. 

Greenfield South - Approvals Issues 

• The proposed 280 MW Greenfield South Power Corporation (GSPC) facility was a successful 
project under the Province's 2,500 MW Request for Proposals for New Clean Energy 
completed in 2004. 

• The proposed location for the p roject is in an industrial area west of Etobicoke Creek between 
Dundas Street East, Queen sway East, and Loreland Avenue, immediately north of the 
Canadian Pacific Railway in the City of M ississauga. 

• The primary fuel source for this combined cycle plant will be natural g as. Distillate fuel will be 
used as an a lternative fuel source when there are interruptions to the natural gas supply which 
are estimated to occur approximately four per cent of the time. 

• Officials from the City of Mississauga are opposed to the p roject, and the City has taken steps 
to delay or prevent project construction. Mayor Hazel McCal l ion stated,  "It's in the wrong 
location and we've said that from day one . . .  we have no alternative but to ask the Minister to 
get involved" (Toronto Star, 02/02/06, p85). 

• On March 8, 2006, City of Mississauga Council adopted a zoning by-law a mendment which 
would eliminate power generating facilities as a permitted use on GSPC's lands. 

• GSPC appealed the zoning by-law amendment to the Ontario M unicipal Board (OMB). An 
OMB hearing on the Appeal concluded on July 1 8 , 2007 _ 

CONFIDENTIAL - FOR MINISTER'S USE ONLY 



1 3  
� O n  October 4, 2007 the Ontario Municipal Board ruled in favour of GSPC, stating that the City 

of Mississauga d id  not demonstrate that there were sufficient public benefits to justify taking 
away zoning permission. 

• The Board also found that the location of the site is within an industria l  area a n d  that power 
generation is an appropriate use. 

• The Board, in its decision, requires the company to meet several conditions, including reducing 
by 50 cent the amount of fuel oil that can be l<ept on site. 

• After conferring with legal staff Mississauga C ity Council decided not to appeal the Board's 
decision .  

• Febru a ry 2006, the City of Mississauga appealed to the Minister of the Environment, the 
Director of the Environmental Assessment and Approvals Branch's decision to deny requests 
that the p roject b e  made subject to a full Environmental Assessment The Minister of 
Environment a lso received appeals from the Coalition of Homeowners for Intelligent Power (a 
local ratepayers g roup) and a private citizen .  

• O n  Ju ly 1 6 ,  2008, the Minister of Environment decided not to subject the project to a full 
environmental site assessment 

• Greenfield South has completed approvals, but has to finalize financing before starting construction .  

• GSPC has informed the OPA that approvals delays have harmed the economic viability of  the 
project contract between GSPC and the O PA was renegotiated. As part of the renegotiation ,  
GSPC dropped its plan for outside fuel storage. 

• In response to a local citizen 's group proposing residential redevelopment of the 80  hectare 
Lakeview lands, Mississauga Mayor Hazel McCallion sent Minister Phil l ips a letter on  
February 22, 2008 urging Province to  make a decision on  the capacity and  site for new 
generation in  Mississauga. 

• The letter indicated that the City is undertaking a review of the Lakeview site and that a motion 
which o pposes using Lakeview for electricity development would be considered. 

• The Lakeview site was viewed as one of the preferred sites in the area for new generation 
because of its access to transmission ,  and because it has been a generation site since the 
early 1 960s. 

• O n  February 27, 2008 the Minister sent a letter to Mayor McCall ion advising he r  that there 
was a need for 850 MW of gas fired generation in  Southwest GTA, that Lakeview was still 
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under consideration a s  a site and that a direction would be issued to the OPA by June 2008, 
to establish and clarify the procurement process. 

Ontario Municipal Board Hearing 

• Ford of Canada and TransCanada Corp. called for an Ontario Municipal Board hearing to 
challenge a Town of Oakville interim control bylaw and Official Plan amendment, which ban 
!he construction or expansion of power p lants with a capacity larger than 1 0-megawatts. The 
two companies are advocating that the OMB overturn the two planning measures so 
T ransCanada can build and operate the 900-rnegawatt Oakville Generating Station. The 
natural gas-fired plant would be built on the Ford-owned lands of 1 500 Royal Windsor Drive. 

• According to media reports, the Town of Oakville has argued that its planning measures are 
necessary to give it enough time to conduct an environmental study to determine what areas 
of the town can best accommodate the proposed plant. Ford and TransCanada held that the 
Town instituted the two planning measures as a last d itch effort to withhold development 
rights. 

• Ford lawyer Gerald Swinkin told the OMS that the measures are at odds with the Provincial 
Policy Statement, which calls for the promotion of opportunities for energy generation. He 
noted that the Ministry of the Environment already formed a panel of experts who conducted a 
study. According to the panel's findings, the air in the Clarkson airshed was not unusual for a n  
urban area, and may actually b e  slightly better than most. 

• Town legal counsel John Doherty argued that Oakville's actions were not unusual. He held 
that municipalities typically wait to alter their official plans to prepare for large power plants 
until it appears that the project in question is actually approved. TransCanada lawyer Neil 
Smiley said allowing the bylaw to stand would be crippling to the project, which has a contract 
with the Ontario Power Authority requiring them to supply 900-megawatts of power by 2 0 1 3. 

• Lawyers representing al l  three parties completed their closing statements on Tuesday, 
October 20, 2009. 

• A decision by OMB Chair Aristotle Christou was issued on December 4, 2009. The OMB 
found that Oakville had the authority and that there was precedence to support the Interim 
Control Bylaw to al low Oakville to become better informed in making its planning and approval 
decisions. 

• The OfAcial Plan Amendment. that would permanently restrict generating p lants within 
Oakville to 1 0  MW or less, was struck down. 

• The ruling also urged, Oakville to recognize the public good being served by the plant and the 
time constraints that TransCanada was facing. 

• On January 26, 201 0 , TransCanada informed MEl Legal Services Branch that they intended 
to file a Leave to Appeal the O M B  decision on ICBL to the Ontario Divisional Court on the 
primary basis that the ICBL  was in conflict with the E lectricity Act and the MEl Ministerial 

CONFIDENTIAL - FOR MINISTER'S USE ONLY 



1 5  
directive. 

• Oakvil le council voted on March 29, 201 0 to extend the interi m .control bylaw by one year 
citing the need for further study of environmental and safelyconcems that were not in· the 
terms of reference of their initial study. The bylaw would have expired on March 3o, 20 1 0 .  

• Trans Canada a nnounc�d on March 30, 2010 that they would .appeal the bylawtc:i the Ontario 
Superiori(}ourt ofJus\io.ecspggesting June 24th as a date for this hearing 

• TransCanada Corp. has offered to fund a n  independent environmental review its 
E nvironmental Review Report (ERR). This came in response to the Town of Oakvil le's interest 
in hiring a third party study to confirm TransCanada's plans to better the emissions l imitations 
set by the Ontario Power Authority. 

• TransCanada ind icated that it ful ly supports a review of its ERR,  and is will ing to cover the 
cost of hiring a qual ified environmental consultant to conduct a review. TransCanada also 
volunteered to extend the review period from 30 days to 75 days. In  doing so, it is more than 
doubl ing the normal amount of time that the ministry would require to review our impact 

• In  a letter to Oakville Mayor Rob Burton dated October 1 3, 2009, Oakvil le G enerating Station 
Project Manager, Terri Steeves, wrote that the funding offer is part of the TransCanada's 
commitment to community consu ltation and informed dialogue. Further, the l etter indicated 
that TransCanada strives to implement the best a nd most advanced technology for its 
facilities .  For example, the industrial gas turbines selected for the generating station represent 
the most efficient and highest output units currently commercially available. 

• The Oakvil le  B eaver reported that Mayor B u rton was not impressed with TransCanada's 
funding offer, saying that the town could p,ay its own way. 

• Oakvil le M. . Kevin Flynn is proposing to introduce through a private member's bi l i ,  
legislation that would restrict the construction and operation of new natural gas generating 
p lants that are less than 1 1 0 0  meters from specified structures and p nJpE:Ortles 

• A draft of the legislation, titled Separation Distances for Natural Power Plants Act, 20'! 0 ,  
specifies a distance of 1 'I 0 0  meters from the property boundary of the following: 

o A b ui lding o r  structure used for residential p u rposes, 
o A building o r  structure used for a pub lic purpose, including an educational facility, a day 

n ursery, a health care facility, a comm unity centre or a place of worship ,  
o A property used for recreational purposes, 
o A property used as a campsite o r  campground at which overnight accommodation is 

p rovided by o r  on behalf of a publ ic agency o r  as part of a commercial operation, 
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o A property used for commercial activity, including a shopping centre and an  office 
building but not including an  industrial facil ity. 

• As written the proposed Act would on ly exempt plants that are a l ready operating or  that have 
all required pennits to build and operate. Oakville (and York Energy Centre) would be subject 
to the act and would not be able to proceed. 

• Oakville GS could not fit in an  1 1 00 o r  even 550 meter setback. TransCanada would seek 
substantial compensation for lost revenues if such retroactive legislation were appl ied. The 
growing demand of SWGTA would have to be met from some other location. This would 
mean transmission lines to bring the power to SWGTA, likely crossing multiple j urisdictions 
and, according to the OPA, costing more. The OPA has repeatedly stressed that while there 
are alternatives to building a plant in the SWGTA, a l l  are less efficient (i.e. more expensive 
with greater environmental impact) than the Oakville plant. 

• No analysis has been shown to justify the distance of 1 1 00 meters, which appears to be a 
doubling of the setback distance required of wind turbines subject to the GEGEA REA and 
F IT. The wind d istance is based on noise made by wind turbines, not safety. 

• With respect to using noise to set back a gas generating p lant, gas g enerating equipment can 
be enclosed and noise mitigated such that plants can be located less than 200 meters from a 
receptor site such as a residence or  school and still operate well below the MOE noise 
requirements, whereas a wind turbine cannot be enclosed or the noise otherwise mitigated 
except by distance. 

• From the standpoint of using safety as a metric for determining separation distance for a 
natural gas generating p lant MEl  could find no other j u risdiction that does so, or  any 
mechanism that determines the safety of a natural gas generating plant relative to any other 
use of piped natural gas such as a home or commercial heating. 

• Natural gas as it is used by Ontario generating stations is not a stored fuel so that there is not 
a high amount of energy stored at any time at the plant as there would be at a coal or oil fired 
plant or at a propane storage facility The natural gas is used as it is delivered. 

• The safety mechanisms that apply a re based on integrity of the pipelines, connections, and 
equipment that burns the gas, and i n  response to Technical Standards and Safety Authority 
and industry standards, these systems are operated, inspected and maintained at gas 
generating plant at levels exceeding the standards required for commercial and residential 
properties. 

• TransCanada has provided information on p lants it operates elsewhere, without incident and 
within zoning/ siting rules that are closer than 200 meters to occupied buildings - in England 
and in Phoenix AZ, and within 300 meters in downtown NYC. There are over 1 5  gas 
generating plants operating within the core area of NYC with similar or  closer separation from 
residences and other buildings. 

• The OPA has provided information on setbacks of contracted natural gas generating plants 
that are already in operation or are under construction with a l l  pennits. 
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To discuss issues and possible solutions relating to TransCanada 
Energy's proposed Oakville Generating station 

To understand issues affecting procedure with the generating 
si;oltic'n and discuss possible approaches to mitigation 

Ministry of Energy and I nfrastructure 
Brad Duguid, Minister 

TransCanada 
AlexPourbaix, President, Energy 
Chris Breen. Senior Consu ltant, Government Relations 

• Presentation of Oakville GS issues 
• Discussion of potential solutions 

• O n  September 30, 2009, the Ontario Power Authority a n nounced that TransCanada 
Corporation had been chosen to design, b uild and operate a 900 MW combined 
cycle electricity generating station in Oakville. This was a result of the SWGTA 
procurement directive issued to the OPA by the Minister of E nergy and I nfrastructure 
on July 1 6, 2008.  

• The Oakville G S  s ite is part of an existing industrial site within the Ford property at 
i 500 Royal Windsor Drive, in the Town of Oakville. 

• The 1 5-acre s ite is located near natural gas pipelines a n d  the high voltage electricity 
grid. 



Environmental Review 

• The plant is undergoing an Environmental approval. On January 26, 201 0 
TransCanada published a draft Environmental Review Report (ERR) for public 
review. 

• TransCanada has offered to fund an independent environmental review of the ERR. 
This was in response to the Town of Oakville's interest in hiring a third party to 
confillll TransCanada's plans to better the emissions limitations set by the Ontario 
Power Authority. Oakville declined the offer and is proceeding with its own funding. 

• TransCanada also volunteered to extend the review period from 30 days to 75 days. 
In doing so, it is more than doubling the normal amount of time that the ministry 
would require to review the impact. The current plan is to issue the Draft for a 30 day 
review and to follow with a 60 day review period for the final version. 

P ublic Opposition 

• Significant public opposition has been expressed by the Mayor of Oakville and the 
residents of Oakville and nearby communities, particularly about the amount of 
setback from residences and schools, a llowable noise limits and air emissions. 

• TransCanada and the OPA have responded to these concerns and provided 
explanation and further information without noticeable result. 

• A well funded community organization, Citizens For  Clean Air (C4CA) has mounted 
a public relations campaign in opposition to the plant, focusing on the emissions of 
Particulate Matter (PM). 

Town of Oakville Actions 

• The Council ofthe Town of Oakville has taken three significant actions to date to 
slow or possibly stop the construction of the plant within Oakville: 
1 .  Interim Control By-law (lCBL) which would temporarily, but for at least one year 

prohibit any new power generating facility greater than 1 0  MW, while the Town 
studied the impact 

2. An Official Plan Amendment which would have al lowed permanent prohibition 
3. A by-law to control the emissions of fine particulate matter within Oakville 

• T ransCanada and Ford appealed the first two actions to the Ontario Municipal Board 
(OMB) in October. The OMB decision upheld the Interim Control By-law, but struck 
down the Official Plan Amendment. In rendering its decision the OMB noted that 
they expected the OPA and the provincial government to appear at the hearing or  
write to explain the public need for the plant, which would appear to  be a signal that 
they would prefer policy direction. 
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• On March 29 20 1 0, Oakville council voted to extend the Interim Control By Law by 
the a llowed period of one year. 

• Oakville introduced its particulate matter by-law in late December 2009 so 
TransCanada has had limited opportunity to react. It is the view of TransCanada's 
lawyers that this by-law is not appealable to the OMB as the powers are given to the 
Town under the M unicipal Act. 

• TransCanada expects that Oakville will exploit its by-law powers to slow and if 
possible stop the construction of the plant. 

• TransCanada and  Ford have applied to the Ontario Superior of to 
appeal the Ontario Municipal decision on the Interim Control By-Law, ��=�-,n� 
a June 24 0 hearing d ate but have not yet a response. TransCanada's 
lawyers are not confident that the appeal will be successful. 

• The particulate matter by-law has set emissions limits that are so low that the plant 
would not be able to operate. 

• It would be very d ifficult to chal lenge this by-law under current legislation. The City of 
Toronto pesticides by-law provides precedence that has been upheld by Ontario 
courts. The Municipal Act does give municipalities the authority to issue 
environmental bylaws if there is no conflicting provincial or federal policy. 

• M i nistry of Environment staff who worked on  the C ity of T oronto by-law have given 
M E l  a n  initial opinion that it would be d ifficult to prove Environment regulatory 
conflict with the Oakville by-law. Environment is examining their policies around 
G H G  and particulates as points of conflict 

• It is TransCanada's opinion that a ny challenge route would be lengthy and could sti l l  
result i n  Oakville's a ctions being upheld. 

• TransCanada also pointed out that other g enerating host communities are 
fol lowing Oakville; for example King Township has passed a similar Interim Control 
Bylaw and is likely to follow with a pa rticulate matter by-- law. 

o TransCanada's lawyers have proposed some potential legislative responses to 
exempt Oakville GS from Oakvil le's planning and by-law authority. These changes 
wou ld  be applicable to other gas plants in other municipalities. 

• These proposals have also been given by M E l  staff to our  lawyers for review and 
comment, together with comment on whether the GEA regulations could also be 
used as  a model for gas p lants. 

3 



• As a response to the Interim Control By-law, TransCanada has proposed their 
preferred approach would be for the province to use the regulation- making 
provisions in  sections 62.01 and 70 (h) of the Planning Act to exempt the plant from 
municipal planning authority. An issue with this approach is interpretation of whether 
the language a llows procedure on the exemption before Environment has issued the 
Environmental Approval. TransCanada's lawyers have interpreted that the 
exemption regulation could be issued before, with the exemption subject to the 
environmental approval being received. 

• Other less-preferred approaches have been proposed such as exempting electricity 
projects from the Planning Act through the Electricity Act, and modifying the Ha lton 
Official Plan to require provisions for e lectricity projects. Less preferred means that 
TransCanada's lawyers see these as more complicated and/or time consuming. 

• As a response to the particulates by-Jaw, TransCanada has proposed regulation 
under the Electricity Act that exempts from m unicipal by-laws discharges from 
electricity generation that are already subject to the Environmental Assessment A ct. 
This would place the Oakville particulate by-Jaw in conflict with the provincial 
regulation, which is not permitted under the Municipal Act. 

• As less-preferred a lternatives, TransCanada's lawyers have proposed making 
regulation under the Environmental Protection Act, or a regu lation under the 
Municipal Act which would allow an 1 8  month suspension of the by-law, which would 
a llow time for statutory amendment. 

• MEl legal, in  consultation with MAH and MOE legal examined the options and has 
briefed Minister's Office staff (see attached briefing note prepared by Legal Services 
Branch). 

• Ministry policy and legal staff are in agreement that legislation is the most effective 
option in ensuring that the various regulatory barriers put in place by municipal ities 
do not prevent completion of the Oakville and North York Region plants. 

SUGGESTED RESPONSE: 

• Thank you for briefing me on these issues. I share your concern about the 
impacts of Oakville's actions, and the potential for this to be used as a model for 
other municipalities. 

• I appreciate that you have presented some response options. We have reviewed 
them in consultation with the other ministries that would be involved. 

• This is a n  urgent issue; we are giving this a priority attention. 

4 



Allan Jenkins 
Coordinator, Clean Energy 
41 6-325-6926 
April 12 ,  201 0 

Garry McKeever 
Director, Energy S upply & Competition 
4 1 6-325-8627 
Aprii 1 2, 201 0 

Rick Jennings 
Assistant Deputy Minister 
Energy S u pp ly, Transmission and Distribution Policy 
April 1 2, 201 0 
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BRI EFING NOTE 

ISSUE: Description of legal issues relating to the development of the gas fired 
electricity plant in the Town of Oakville 

ATTACHMENTS: 

1 .  Note prepared by Legal Services Branch at M E l  regarding legal options 
available to facilitate development of Oakville and York gas fired power 
plants dated March 22, 201 D. 

2. Note prepared by Energy Supply at Min istry of Energy and I nfrastructure 
(MEl)  setting out related to the of a fired energy 
plant for southwestern GTA supply dated March , 0 .  

3.  Note prepared Energy Supply at MEl  for scheduled Apri1 1 9, 201 0  meeting 
of representatives of TransCanada Energy (TransCanada) with the 
Minister of Energy and Infrastructure dated April 1 2, 201 0. 

SUMMARY: 

• In August of 2008 the Min ister of Energy and I nfrastructure directed 
O ntario Power Authority (OPA) to procure a gas fired energy p lant of 
approximately 850 MW capacity in southwestern GTA. In September of 
2009 OPA announced that TransCanacla had been chosen to develop a 
900 MW plant (in service elate of no later than December 3 1 ,  201 3) within 
the Ford property at 1 500 Royal Windsor Drive i n  the Town Oakville_ 

• Residents in the area actively oppose the use of this site based mostly on  
air quality and  proximity to nearest school (300m) and residences (400m). 

• Oakville Council are taking a l l  steps to stop use of lands for the p lant 
including approving interim control by-law that prevents use of the site for 
the plant tor next year and may result i n  by-law amendment that wou ld  not 
permit the use. Oakville Council has also approved a by-law regulating 
emissions of fine particulate matter. As designed the plant would not meet 
the standards set by the emission control by-law. 

e TransCanada is taking ai l  available steps both local ly, at Ontario Municipal 
Board and in  the C ourts to attempt to obtain necessary approvals to al low 
the plant at this location. Likely that the approvals wil l not be obtained to 
allow in service date of December 3 1 ,  201 3 .  For TransCanada to be 
successful it would have to successfu lly chal lenge interim control by-law 
and obtain zoning to permit use and successful ly chal lenge application of 
emission control by-law. 

• TransCanacla has advised OPA that it believes that the force majeure 
provisions of its contract with OPA have been triggered as TransCanada 
is now being prevented from performing its obl igations under the contract 
due to the actions of Oakville. The force majeure provisions set out that 
once triggered TransCanada would not be subject to certain payments 
required by the contract until the force majeure event is remedied. 



• A consideration in any option chosen is the effect of Ontario's actions on 
any contracts undertaken or  the procurementf tender process. 

• TransCanada Energy has approached the province for legislated and 
other assistance given local resistance. 

• MPP Kevin Flynn introduced Bi l l  to establish minimum separation 
distances between g as fired p ower plants and sensitive uses such as 
residentia l and day care facilities. Ford site would not meet the suggested 
separation distances. 

• To date the province has taken no public steps to assist TransCanada in 
development of the plant at the Ford site. 

Prepared by: 
Date: 

Legal Services Branch, Ministry of Energy and Infrastructure 
April 1 3, 2 0 1 0  



From: Rehob, James (MEl) 

Sent: April 30, 201 0  2:24 PM 

To: Montano, Teresita (MEl) 

"'"'l"''" FW: FYI. 

Hi, please print! Kindly, James 

From: Bishop, Ceiran (ME!) 
Sent: March 2, 2010 1:30 PM 
To: Rehab, James (ME!) 
Cc: Jenkins, .Allan (MEl) 
Sub;iect: FW: FYL 

James - see Al lan's comments. 

Page 1 of 6 

1 .  Would you be ok with stating explicitly that " m utua l ly a g reed term ination" wou ld be one of the 
outcomes from amendments to accommodate new regulatory risks? 

2 .  I t h i n k  the a nswer o n  the section n u m bering question is that 1 . 1 2  is the explicit clause about 
a mendment w h i l e  1 . 1 0  is  the area where you've identified potential a l ternate avenues through which to 
pursue a n  amendment (nua nced options). C a n  you confirm? 

C/ 

From: Jenkins, Allan (MEl) 
Sent: March 2, 2010 1 :OS PM 
To: Bishop, Ceiran (MEl) 
Cc: McKecver, Garry (ME!) 
Su!;jec:t: RE: FYI. 

James' note is OK with me, with a couple of comments: it isn't made clear by James that point 2 is discussing mutually 
agreed t_�LUJ_iD?HPn (he uses the phrase "to accommodate the new regulatory risl<s") where the OPA deck refers to 'agree 
o n  an amendment to terminate the contract", 

Wrt ihe same point 2 (James' note) the OPA deck refers to 1 .  1 2, while James analysis dwells only o n  1 .1 0. Is there a 
mis-numbering by the OPA or James in referring to the relevant section, or is there a difference of opinion as to which 
section is relevant? 

Still awaiting feedback irom OPA on damages. 

from: Bishop, Ceiran (�1El) 
Sent: March 2, 2010 12:22 PM 
To: Jenkins, Allan (ME!) 
Cc: McKeever, Garry (MEl) 
''""'J"'·" FW: FYI. 

Allan - here's the note. Comments/enha ncements welcome. 
r think we should run this a n d  the OPA deck by Garry to bring him back u p  to speed. 
Would be good to g et this to Jenn by day's end. 

04/30/2 0 1 0  
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c. 

from: Rehab, James (MEl) 
Sent: March 1, 2010 6:02 PM 
To: Bishop, Ceiran (MEI) 
Cc: Girling, James (MEI); Vidai-Ribas, Victoria (MEI); Johnson, Paul (MEl) 
Subject: RE: FYI. 

March 1 ,  2010 

Good afternoon, Ceiran. I write in order to provide rny views as to  the OPA's assessment of the potential risks associated 
with terminating its contractual arrangements with TransCanada Pipelines ("TCPL"), which arose out of the OPA-Iead 
procurement associated with the August 1 81h, 2008 direction from the then Minister of Energy to the OPA. That direction 
required the OPA to competitively procure a 900 MW gas-fired generation facility to be located in the Southwest GTA 
which was designed to support local reliability needs and requirements. 

The OPA's presentation (deck) explores three main avenues of analysis, then provides a generalized risk-assessment of  
each. These are: 

• Terminating the contract wilh TCPL 
• Amending the contract with TCPL 
• Re-characterizing the transaction so that TCPL acquires the assets (site, technology, goodwill/copywrite, etc.) of 

one of the unsuccessful suppliers (the "Mississauga site"). 

1. Terminating the contract with TCPL: The OPA deck does a good job of articulating the main characteristics and 
risl<s associated with terminating (or repudiating) the contract between itself and TCPL. It identifies the following 
transactional risks affecting this option: 

• Delay associated with any structured termination designed to minimize costs to the OPA. While the deck does not 
detail the steps that could be taken to effect this kind of termination and the kinds of costs that might otherwise be 
minimized, the main points are present and well-made-that attempting to terminate the contract prematurely (prior 
to its normal expiry date) would leave the OPA open to suit for damages and would result in rate-payer exposure in 

the millions of dollars. 
• OPA deck correctly points out that there is no provision explicitly empowering the OPA to terminate for 

"convenience". 
• Per Article 1 1 . 1  (g), the OPA deck correctly and accurately identifies the instances in which the OPA can exercise 

its contractual rights of termination, namely the arising of an "event of default" and events leading to "force 
majeure' -

o The deck does a particularly good job at setling out the structure of relevant provisions within the force 
majeure Article (Article 1 1  ) ,  including suppliers' unilatleral right of termination after the commercial operation 
date is delayed for more than 365 days due to a failure to obtain necessary permits - the OPA would return 

the performance security while being liable for no further costs. 
o Either party can terminate where C.O.D. is delayed for 24 months and payout by OPA is on the same basis 

as above; 
o Either party can terminate where C.O.D. is delayed for 36 months in any five-year period, and payout by 

OPA is on the same basis as above plus any amounts due under contract; 
• Any attempts by the OPA to unilaterally terminate the contract outside of a defensible or verifiable event of default 

by the supplier (TCPL) or in the absence oi an event triggering force majuere would likely expose the OPA to 
significant risks under the contract, including litigation risks for damages. 

2. Amending the contract with TCPL: 

The OPA deck correctly identifies the option of bilateral amendment where both parties mutually agree to amend the 
existing contract in order to accommodate the new regulatory risks. The deck correctly notes that the terms of any 
amendment would be the subject of "negotiation" (hard bargaining) which would most likely involve significant costs. 

o While the deck does raise the issue of costs, In a general way, and applies an order of magnitude of $ 1 00 
M to them, there is no attempt to break down the kinds of costs which cou!d (or most likely) be the s ubject 
ol negotiation in any detailed way. The decision not to do so may have as much to do with the 

04/30/2010 
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presentation format rather than with any lack of analysis on this poini. Costs and damages can be notoriously 
ditiicult to quantify with precision, depending upon the complexity of project and the economic analysis 
involved. 

o There may be other costs beyond the supplier's sunk costs (e.g. costs of gas turbines, etc.) that need to 
be reckoned with - including TCPL vying for a sliver of economic loss associated with either (i) profits due 
under the contract or (ii) the amount otherwise attainable by it where It was able to perform under the 
contract (contract damages) or tnvest its money elsewhere (in remunerative projects) (tort !aw damages, 
depending). Whether and under what circumstances such would be ultimately recoverable at law would 
involve detailed case-law analysis which is not open to us here given the current time-frame associated 
with this engagement We would posit that contract versus tort theories of damages would have to be 
further investigated in light of their applicabifHy in this scenario. 

Nuanced Interpretative Options relating to amendment: 

There are many ways to read and interpret legal agreements, even (depending upon the text of the agreement) managing 
interpretations which neither party contemplated or bargained for. Hence, what is otiered up below relates to a possible 
and rather nuanced interpretation of certain clauses of the agreement which could, if such interpretation carries the day in 
court, result in other options which the OPA could consider - however, !he risks are that the interpretation may not, in fact, 
carry the day fn court or in arbitratton/mediation: 

• Cia use 1 .10(a) beyond Article 1 :  Whether clause i:I O, and in particular the opening flush of 1 .  i 0 
and para read together, could allow the OPA, as "buyer", to force good-face negotiations with TCPL designed to 
replace one or more relevant provisions of the contract witll provisions which are more favourable to the OPA in 
light of what the OPA would have to be willing to characterize as the failure of TCPL to obtain or maintain, on an 
enduring basis, its requisite municipal approvals. 

l.HJ Invalidity, Unenforceability, or Inapplicability of Indices and Other Proviiskms 
In the event that either the Buyer or the Supplier, acting reasonably, considers that any provision 
of this Agreement i s  invalid, inapplicable, or unenforceable, or in the event that any index or 
price quotation referred to in this Agreement, including the Gas Price Index (DA), ceases to be 
published, or if the basis therefor is changed materially, then: 

(a) if a provision is considered to be invalid, inapplicable or unenforceable, then the 
Party consideri_ng such provision to be invalid, inapplicable or unenforceable may 
propose, by notice in writing to the oLller Party, a replacement provision and the 
Buyer and the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by th.e Buyer to participate, shall engage in good faith negotiations to 
replace snch provision with a valid, enforceable, and applicable provision, the 
economic effect of which substantially reflects that of the invalid, unenforceable, or 
inapplicable provision which it replaces; 

Successful utilization of this clause could force good-faith amendment negotiations and, depending upon the 
circumstances, where arbitration is selected or triggered (see Article i .1 O(d)) and the OPA's view wins the day, 
even a!!ow the OPA to amend the contract unilateraHy. Clause i .iO(e) provides ·for a structured approach to 
amendments and admits of the possibility where the OPA would prepare the amendments where the supplier 
determined not to participate in the arbitration of the matter as is its option pre clause i 0.1 (d). 

Risks: Clause 1 .1 o is set out under provisions which deal with evolution of the lEBO-administered markets and 
include clauses which deal with the contingency of the development of the fabled "Day Ahead Markef'. Hence, 
from a contract-structural point of view, this line of argument is somewhat risky as the reviewer (Couri/arbitrator) 
may be unwilling to see the general phraseology in paragraph 1 :1 0  (a) as extending beyond Article 1 .  Note that 
where one party does not agree that a particular provision is invalid or unenforceable against it or the other party, 
it rnay trigger the binding arbitration clause found in i .1 O(d) (see Exhibit K lor more detail on arbitration process) 
to have the matter determined through binding arbitration. Clause i .1 O(e) sets out the actual amending process 
associated with clause i .  i 0. 

Secondly, whether TCPL's regulatory position (having been changed by the OMB's order upholding Oakeville's Interim 
. . 

Control By-Law) could be viewed as an "event of defau!f' based on the technical reading of clause 10.1  (c) IS one potem1al 

avenue (though I recommend that this avenue be explored very quietly): the essence of this argument is that, b�sed only 

on the technical review of the language, TCPl. no longer holds the necessary permits or authonza\1ons a\ mumc1pal law TO 

04/30/201 0  
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utilize its site in  the manner contemplated at the time it made its proposal and negotiated /executed the contract with the 
OPA. This avenue may well have been explored by the OPA but, given that TCPL did ali i! could to act to protect its 
regulatory position by appearing before the OMB and exploring Appeals options before the Divisional court, that the OPA 
may have viewed this line of analysis as risky or inappropriate: other potential suppliers taking note of TCPL's untenable 
position may be warned off future dealings with the OPA should it attempt to characterize this as a Supplier event of 
defaul! (reputational / transactional risk). The OPA deck does make reference to inherent reputational risks in its deck 
and this is most helpful. 

3. Re-characterizing the transaction so that TCPL's proposal is combined (married) with that of another 
proponent: This option involves TCPL negoliating either with the OPA's assistance or alone (not specified) in respect of 
acquiring rights to ulilize or the ownership of all major elements of one of the unsuccessful proponenfs proposal, including 
site, relevant technology, relevant associated goodwilVcopywrite, etc. The unsuccessful proponent had received all 
municipal and related approvals for their site located in M issisauga. 
Note that the fact that the unsuccessful proponent has received all necessary municipal approvals may not preclude 
Mississauga from exercising its powers under the Municipal Act, 2001 in order to craft new or amended zoning by-laws or 
even interim control by-laws or particulate matter by-laws which could have a deleterious effect on the construction of the 
plant at that location. While the OPA does not delve into this level of detail, the regulatory risk is highlighted as it notes 
that Mississauga has voiced loud and consistent opposition to the construction of gas-fired generation facilities within the 
Municipality. (I believe there is some media coverage which suggests that the Mayor of Mississauga has joined 
supporters in protesting construction of large gas-fired plants in neighbouring municipalities. 

Aside from the costs and delay which the OPA deck does reference, such vehement/concerted opposition would not bode 
well ior scenarios which are aimed at re-locating the constructing of the facility to Mississauga. The OPA deck does a 
good job of highlighting this transactional risk as well as the costs associated with any such approach. 

Procurement Process Risks: One concem not specifically identified in the OPA's deck relates to amendment - one 
important concern is that, where the amendment option is pursued, it must be done in a manner which does not offend the 
competitive procurement process such that other participants (unsuccessful proponents) would be deprived of the 
opportunity to compete on a level playing field with TCPL had it (they) been presented with the contract on terms similar to 
that ultimately presented to TCPL, tal<ing into account the amendments. This is a transactional risk which can only be 
analyzed appropriately in light of any proposed amendments to the contract having regard to the terms and conditions of 
the current contract. For now, it is merely raised as a general consideration. (reputa!ional / lransac!ional risk). 

Other Issues 

He-powering the Lakeview Generation Station: A further bullet is offered in respect of "re-powering the Lakeview 
Generating Facility" owned by OPG, however the OPA's analysis in respect of that issue is limited to the observation that 
it would likely entail a fair degree of political risk. My own view is that much in the way of costs would have to be 
expended in order io re-power the Lakeview plant, subject to its current operational state. OPG would be in the best 
position to provide insigl1t into the economics and regulatory hurtles (including any attendant delay) associated with this 
approach. This facet of the dec!< also seems to exist independently of the main transactional options involving TCPL 
either alone or interacting with other suppliers. 

This is my analysis thus far. 

Where more time is permitted more rnay be done. Do let me know whether this meets your requirements or whether you 
require anything further. 

I am out of the office for much of the day tomorrow, but should be in the office the balance of the wee!<. 

Kindly, 

James 

From: Bishop, Ceiran (MEI) 
Sent: March 1, 2010 3:08 PM 
To: Rehab, James (MEI) 
Subject: RE: FYI. 

James - thanks for the voicemail. 
Somehow I think we got o u r  lines crossed- MO would very much like to see th is assessment i n  written 
form - not merely your assessment of the completeness/rigour of OPA's work, b u t  also of any further 
insights you may have into the contract. 

04/30/2010 
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l spoke to Jenn Tuck a n d  she let me know that the minister is very keen to see this as soon as feasible. 
c 
from: Rehab, James (MEI) 
Sent: March 1, 2010 12:31 Pt� 
To: Bishop, Ceiran (MEI) 
:SUO]e:cr: RE: FYL 

Left you a voice-mail which is not to be iurlher forwarded. 
Kindly, 
James 

Fmm: Bishop, Ceiran (MEI) 
Sent: February 26, 2010 1:50 PM 
To: Rehab, James (MEI) 
Sullje(;t; RE: FYL 

It's onl ine 
brrg_;LL\ltww, QQJiiJe r<Lu thorit\', OJJM/J;iE/_,?_tq_@_ggaJlB29_4 __ $_illLtb'IV_l:'_sLGI1LCP ntrl"!bt--'Y" 
21;lfillaLMiJf!::b_Ul_2Q09%?,�,Q_df 

here are other procurement documents 
http : f /www, powerauthority .on ,  ca/GP /Page, asp ?PageiD= 861&SiteNode!D= 215&BL_Exp a  ndiD= 

from: Rehab, James (MEl) 
Sent: February 26, 2010 10:20 AM 
To: Bishop, Ceiran (MEl) 
Sub;iect: RE: FYI. 
Hi, Ceiran - to do this any justice I'll need a copy of the contract itself ( I  should have mentioned while on the phone with 
you) - Can you obtain? 

Kindly, 

James 

From: Bishop, Ceiran (MEl) 
Sent: February 2010 10:03 A�1 
To: Rehab, James (MEl) 
SUilje(:l:: FIN: FYI. 

From: Tuck, Jennifer (MEI) 
Sent: February 25, 2010 5:45 PM 
To: Bishop, Ceiran (MEl) 
Sub;ied: FW: FYI, 

----------------------------------- -

----------- ---------------· 

from: JoAnne Butler [mailto:joanne.butler@powerauthorily.on,ca] 
Sent: February 16, 2010 11:07 AI� 
To: Tuck, Jennifer (MEI) 
Cc: Amir Shalaby; Michael Killeavy 
Subjject: FYL 

04/30/20 ! 0  



As discussed . . .  thanks . . .  
JGB 

JoAnne G. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

41 6-969-6005 Tel. 
416-969-6071 Fax. 

iP.E..O!l<J,b.l!.tLe_r.�JLQitl.l:'JI.<lJ.i_lb_pJ.i\Y..QQJ:_g 

04/30/2010 
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SWGTA Opt�ons � S u nmmar]p 
l'i'!i:ll •!!:\lii:lh:'''!•!! n·! ::::1:;c!. i';,·· ' ·::·:u:� :::; n::;�!�>:ti!ill-:il::tl ;:t·:!,;l'i'l ;;1;1 il-!HI'·'ni', :q:l;l!li 1'1 :ill;:; :!;1!! l':', :·· ' ,,,·,::: Ji·::: ii:'lill'!!ilrii!lli:;!i!i!!ii 11 II!! 1 i!!ilil:ii'\!!:11!'!:-;lii!ii'il l!\11::!:; ;r: !iili:l::!:i:\i:liii!!! :tH! ::wt::!l! :;r: ::: ;1· ·'·" 1 n j·;n;::;:!ii::: 'If: : :n!li!IO::!i,'iu:,t:Jn:r:;;! :f!i',: ;"r::!:H ::::1 ii! ::r. !:;·;:,::: iUIEi\l-1!1!:1111 :�;::•:�: 'd!T-:::;: 

.. Exit i ng  the contract wi l l  take a long t ime if try to m i n im ize ou r  
costs . Conversely,  i f  we repu diate the contract to make a q u ick 
exit i t  w i l l  cost ratepayers m i l l ions  i n  potent ia l  damages.  

.. A forced "marriage" of ou r  Suppl ier and the unsuccessfu l 
P roponent  with a perm i tted s ite w i l l  n ot on ly transfer the prob lem 
to M iss issauga but w i l l  a l so i ncrease ratepayer costs by enteri ng  
i nto b i l atera l  negotiations .  Th is  wi l l  h ig h l ig ht that the 
g overnment's d i rective and  procu rement p rocesses h ave fa i led 
and  p ut the government i n  a bad l i g ht .  

.. Re-power ing Lakeview GS means reneg ing  on  a publ i c  
com m itment, and  the M i n i stry's d i rective, to not do  so .  

• Any m ove to a s ite i n  M iss issauga wi l l  mob i l ize just as m uch 
oppos i t ion g iven the long h istory of other s ites and  the C larkson 
A i rshed Study .  

OPJ:ill 
'l!ihlll" ]·,-·a·l·:,\<111 ·,f!!\ 
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Termffinatffion of the SWGTA Contract 
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0 I f  there i s  a n  event of Force Majeure that delays the M i lestone 
Date for Commercia l  O perat ion for more than  24  months ,  e ither 
party can termi nate the Contract and the OPA wi l l  return the 

1)e rformance security s .  1 1 . 1  (h)1 There i s  n o  payment to the 
u p p  ler o r  ItS costs by the OPA. � Lc.r-n_ er 9 Vu:L R:.n u(D/l_ � cj � � �--

@ I f  a Force Majeure prevents the Supp l ier from perfo rm i ng  its 
ob l i gat ions under  the contract for an  aggregate of more than 36 
m o nths i n  any 60 month per iod ,  then e ither party can term i nate 
the Contract and  the O PA wi l l  return the performance secu rity 
(s .  1 1 . 1 ( i ) ) .  There is no  payment to the Supp l ier for its costs by 
the O PA, othe r  than for amounts a l ready  owed to i t  u nder  the 
contract. 

OPJ:ii 
1 !n:.�,,,, J", ;;,·,·r ,\rllh·•t it'. . 
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Tennill natuon of the S�VGTA Contract 
Vu: ( <c� i} r:::t-h? rM�Q � d2- / 

• -Term i nat ion IS'y any  means not exp ressly p(ovided for u nder  the / 
contract wou ld  l i kely be a breach of the contract by the O PA. 

• The S upp l ier  cou l d  sue the OPA for its damages caused by the / 
b reach of the contract. v S£e- L - d .  c , 

• The measure of damages that OPA wou ld  l i ke ly be l i ab le for 
wou l d  be the S u ppl ier's l ost profits over the term of the contract, 
wh ich wou ld be q ui te a s i gn i fi cant amount of money.  With $ 1  
b iD i on  i nvested at a-L_eturn of 8% or  9% ,  damc;tges wou ld be i n  

. the ne ighbourh ood of $80 to $90 m i l l i on  I us costs for the 
a l  a y pu rchased gas turb ines. These costs w i l l  be passed on 
to the ratepayer via the GAM . 

o I n  add it ion to l i ab i l ity for damages , there wou� cons iderab le  
rep utationa l  r isk for the O PA to do  th is .  [f) rc-c ��- f/CV?I:Q�� 

,�"-C· 'i: tC_ OPt:!l 
llH1,,tE<t l'o·Wo c,\• ll!!'ol ill . 
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Brokerm ng a '�Marrmage�51 Wm·th Other P roponents 
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• Furthermore ,  i n  o rder to take advantage of the perm its for the 
s ite , o u r  Suppl ier  wou ld  have to rep l icate exact ly the 
u nsuccessfu l P roponent's design .  

• l n  o rder  to use the s ite ou r  Suppl ier  wou ld  have to buy  both the 
s ite and  the des ign ,  and  operate it i n  accordance with the issued 
perm its. M o f'-e c.� [ 

" The cost of the s i te and  i ntel lectua l  property associated with the 
des ign wou ld be p roh ib itive. 

• S uch a "marr iage" is a lso a tacit admiss ion that the p rocu rement 
p rocess fa i led . 

" I n  summary, there is l itt le benefit i n  do ing  th is and  a number of 
attendant r isks . 

OPJ:U 
ll:I',IIW !'o.n·;-r \>•II : o l i l\.  
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lakevillew Srn ·te 
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• The P ros and  Cons of Lakeview s ite are 
PROS CONS 

Facil ity wou ld  be 500 metres to 800 metres 
, �rom residential area �ransmission  circuits and structures are sti l l  

!Transmiss ion capacity i s  sti l l  avai lab le 

F>tandi ng  

No other  o r  m in ima l  transmiss ion upgrad ing 
work needed 

$ ite is sti l l  ava i lab le 

�e were d i rected n ot to re-power Lakeview. jrh is  was publ ic ly announced. 

Requ i re s ign ificant natura l  gas connection 
:and reinforcement 

Need to go through  environmental and 
mun icipal permitt ing for both generat ing 
faci l ity and  gas con nectio n  

Sign ificant delay i n  commercia l  operation �ate; m ight have impact on system rel iab i l ity 

jSignificant pub l ic  push back because of the �ork done so far on the heritage project 
p lanned for the site. 

101 I og�B 
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� t?ontario 
MINISTRY O F  ENERGY AND INFRASTRUCTURE 

• · I n  consu ltation  with the I ESO, Hydro One, the local d istribution uti l ities and other  experts 
and stakeholders, the OPA determined and l isted in the I ntegrated Power System Plan 
(2007) a need for approximately 850 MW of new generation with in the SWGTA by 20 1 4  for 
s u pp ly and system rel iabi l ity purposes . .  

• 

• 

• 

• 

• 

This need exists because of g rowing demand in the area and because of the Joss of 1 200 
MW of generation capacity with in serving the SWGTA, resu lting from the closure of 
Lakeview GS. This need remains despite current economic conditions. 

New generation is also needed within the area to address rel iabi l ity issues in the a rea, 
i nc luding supply adequacy, voltage suppo1t and system security, to suppo rt coal 
rep lacement by adding back-up to new intermittent renewable supply .  

Generation  with in the SWGTA adds g reater rel iabi l ity, has less environmental impact and · 
is l ikely to be less costly than remote generation with transmission to the SWGT A. 

The I PS P  took into account accelerated conservation and demand management and other 
generation p lants a l ready planned or under construction including Ha lton H i l ls ,  Goreway 
and G reenfield South. None of these reduced the need with in SWGTA. 

Gas generation was identified as the cleanest, most rel iable source avai lable for the 
needed generation as renewable energy of that scale and rel iabi l ity wou ld not be avai lable 
with in the SWGTA. 

2 



MINISTRY OF ENERGY 

• On A u gust 1 8 , 2008,  
gas fired g e n e ration i n  

INFRASTRUCTUR E 

d i rected 
an in-service date no later 

• O n  the s a m e  d ate it was announced by M i nister Smitherman that 
from consid e ration for e lectricity generati o n .  

nrmlim�tPiv 850 MW of 
3. 

site removed 

" Power 1thnritv (OPA) a Request for Qualifications (RFQ) on October 2,  2008. 

m 

" 

The RFQ s pecified a g eographic area a n d  specific e lectrical 
area e ncompassed p a rts of Etobicoke, Mississauga, and Oakvi l l e  a n d  
feed tl1e existing Man b y  Transformer Station located i n  Etobicoke. 

seven potential un identified sites i n  
RFQ; q u a l ified companies would i dentify 

bid projects. 
project wou l d  

three m u nicipal it ies. Site 
in a sinole site 

• O n  October 28 ,  2 009,  the M in i ster of E nergy a nd I nfrastructure h el d  a town h al l  i n  M i ss issauga to engage 
the pub l ic  on the p lan for local generation. The O PA, I ES O  a n d  the LDC also presente d .  On M arcil 3rd , 

2009,  the O PA h e l d  a second town hal l  i n  M ississauga to d i scuss the SWGTA procurement. 

m 1 <:uut�. the OPA released the with a proposal due date of 8 , 2009 

3 



I'� t?ontario 
rvll,r rsmY oF ENERGY AN D INFRASTRUCTURE 

• On April 1 ,  2009,  the OPA released. the locations that the four el igible firms were planning to 
bid. The potential sites were: 

lnvenergy Canada Development 
Partnership 

Northland Power Inc. 

Portlands Energy Centre L.P. (name 
changed to TCE in final proposal) 

Southdown Station Partnership (a 
partnership of Sithe Global Power 
Southdown ULC and Sithe Global 
Power Southdown I I  ULC) 

Avon Energy Centre 

Royal Windsor Energy Centre 

Oakville Generating Station 

Southdown Station 
or 
Southdown Station -
Facility B 

445 Hazelhurst Road, 
Mississa·uga 

2400 + 2430 Royal Windsor Drive, 
Mississauga 

1 500 Royal Windsor Drive, 
Oakville 

759 - 797 Winston Churchill 
Boulevard, Mississauga 

•On J u ly 8th ,  2009, the OPA received bids from a l l  four  registered participants in response to the RFP. 

•On September 30, 2009, the Ontario Power Authority announced that i t  would sign a contract with 
TransCanada Corporation to design,  bui ld and operate a 900 MW e lectricity generating station i n  

Oakvi l le. 

4 



l•iii�IISTRY OF AN D I R E  

• The eva l u ation was a mu lti-stage p rocess which 
a d d ressina of m a n datorv reau i rements, rated 

at p roposal  comp leteness; 
Pr.nnnmir. eval 

m R ated assessment, comm 
SU PDIV. etc. 

o utreach ,  
p rocu 

• B i d  p rice a n d  fi nancia l  strenath of the proponent were also important factors d eterm i ned 
s ubsequent 

• Be yo n d  be ing  with in  the s pecified 

• 

• 

the s pecified transformer station ,  the s pecific s ite was n ot d i rectly eval uated a n d  is  n ot a 
p ri o r  concern for the O PA .  The OPA req u i res that the p roponent o btain a l l  a p p rovals 
the extent that a p p rovals have been o btai ned is one of the rated crite ri a .  In the case of 
Oakvi l le  s ite the land was zoned to a l l ow ind ustr-ial uses,  inc lud ing generati o n ,  The Town of 
O a kvi l le created the I nterim Control by-law late in the RFP p rocess,  at a t ime when the 

n ot be 

An i n dependent eva l uati o n  tea m  reviewed al l  
was comprised of rep rese ntatives from the OPA, I ESO and the O E B .  
a n  i ndependent chair  a n d  its activities were overseen b y  a n  

p rocess was cond 

criteria. This tea m  
committee had 

Advi s o r. 

" i n  a p rocedu ra l  

5 



r� t > r Ontario 
MINISTRY OF ENERGY AND I NFRASTRUCTURE 

Oakvil le  Generating Station 
�� Announced September 30 ,  2009 as wi n n i ng p roposal i n  OPA South 

West GTA competitive procurement. 

111 900 MW comb ined cycle electricity g enerat ing station  to be bu i lt and  
oper"<:Hed by TransCanada Energy Ltd . Contract specifies 
commerc ia l  operat ion by 01 201 4 . 

IIi Located o n  an  exist in g  1 5-acre i ndustria l  s ite with i n  the Ford 
p ro perty at 1 500 Roya l Windsor Drive i n  the Town of Oakv i l le .  The 
s ite was zoned for i ndustria l  purposes i nc lud i ng  e lectricity 
g e neratio n  and  is near  n atura l  gas p i pe l i nes and  the h i gh  voltage 
e lectricity g ri d .  

· IIi The p lant is  undergo i ng  a n  Environmental approva l .  O n  January 26 ,  
2 0 1 0  Tra nsCanada pub l ished a d raft Enviro n mental  Review Report 
(ERR) .  

6 



l')k tr->ontario 
i'AINISTRY OF E N  

" 

� 

year. 

rn 

D I N FFIASTR R E  

t o  d ate to s l ow 

-LCtvV ( 
g reater 

C B L  

B L) which temporanly p ro h i bits a n y  n ew power 
an 1 0  MW, wh i l e  the Town stud ies  the i m pact.  The 

the C o u n ci l  exten de d  it 

n o  

P rotect ion By-Law to 
at levels fa r 

wou l d  have a l lowed perma 
Board) 

the emiss ions of fi n e  pa 
reg u l ato 

i biti o n  

Ill 

m T h e  ! B L  a l l ows a l l  nArm ittl _ whi le  i n  
by-law wou l d  b e  

I t  i s  expected that 
after p revent 

" 

I 
by the m u n  

• e M ay o r  of Oakvi l l e  s p ea nst the a n d  receives e xtensive 
media  
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r-� t?ontario 
r"m,nsmvoF ENERGY AN D INFRI\STRUCTURE 

"' C itizens  For  C lean Air  (C4CA) i s  a wel l-funded pub l ic  group formed to oppose the 
Oakvi l l e  Generating Station in its pro posed site on the basis of the i r  perceived health 
and  safety r isks. The g roup  has received extensive coverag e  both bought and  
earned .  

m Other m u n ic ipal it ies and  opposit ion g roups are us ing Oakvi l l e  and C4CA as models 
for the i r  actio n  against power plants. King Townsh ip  has passed an ICBL in an 
attempt to stop the York Energy Centre , and opponents of that plant a re working with 
C4CA on a widespread opposition .  

" O n  March 22,  201 0 Oakvi l le  M . P .P .  Kevin F lynn i ntroduced a private membe r's  b i l l  to 
p rovide leg is lation that wou ld  restrictthe coAstructio n  and  operatio n  of n ew n atu ra l  
g a s  generati ng  p lants that a re less than 1 500 meters from specified structures and  
p ropert ies. O ntario wou ld  be the first j u risdiction to  mandate such a setback, and  the 
d i stance has n ot been justified by convential r isk and safety analysis. I f  th is became 
law this wou l d  e l im inate a l l  of the p roposed alternatives with in  the SWGT A, and may 
impact the N anticoke a lternatives. 

8 



D l f\J FRASTFi U CTU 

" I r:;:, n <::f : ,;:, n :;:, n :;:,  tnn t:::.t h !O> r  \AIIth 1- r>rrl a p pealed the Oakvi l le  I L a n d  the Offic ia l  

" 

e 
- � � �  

I r:;:, n 

B L  b 

a n  amendment. 1 ransGanada IS p u rs u m g  turtner appeals  

n h as a lso appl ied to the Divis iona l  court to 
8 1 0 11 UIJhOid ina the I BL .  o n  the basis that the ICBL chal lenaes 

.. 

'" 1 anada 

iss  i o n s  

o pposmg 

,.. " IYl  rnu n 

PA h ave p ubl icly respo 
h ave been raised 

s concerns a b o ut 
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� r ::> vi:-' Ontario 
tvliNISTRY OF ENERGY AN D INFRASTRUCTURE 

Tra nsCanada was asked to p ropose a lternative s ites for new generation to serve the 
SWGT A TransCanada has suggested the fol lowing a lternatives : 

" Oakvi l le  GS (base l ine)  

e S outhdown Station (Sithe s ite unsuccessful i n  the SWGT A procurement) 

"' Oakv i l le  North (S ite o n  Provincial lands not formerly considered) 

e Lakeview s ite (alternative n ot being considered) .  

In add it ion M E l  has considered two addit ional generatio n  a lternatives :  

" A gas generation p lant l ocated at N anticoke, such as the proposed Competitive 
Power Ventures p lant (the IPSP d id  not identify a need for a plant l ocated at 
N a nticoke) 

" Conve rs ion of O PG's Nanticoke p lant to gas generation 

1 0  



l•illf,I ISTRYOF EN ER GY R E  

m 900 Capacity, 1 500 

• Estimated Cost $ 1  I:)I I I IOn ($1 , 355/kW) 

• Setback, 400 meters res idence, 320 meters 

• O PA contract a l ready i n  p lace as msult of competitive 

• Lowest cost 

school 

• Techn ical maximizes and system rel iab i l ity, effic ient cool ing,  nearby 
e lectrical connection and gas 

• Pu 
I CBL.  emiss ions 

• S everal 

• u 

action against EA, o pposition, 

B and act ion unde!Way 

rrnmA J C B  · i s lative action to ove1·come emissions bylaw 
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!").:.--, ??ontario 
rviiNISTRYoF ENERGY AN D I N FRASTRUCTURE 

Description 

• 

• 

• 

Pros 

• 

• 

820 MW capacity, 797 Winston Churchill Drive (near Oakville GS site) 

Estimated cost $ 1 :2 Bill ion ( $1 450/kW) 

Setback 700 meters to closest residence 

Advanced state of permitting -:most zoning and environmental approvals in place . 

Technical advantages - electrical and gas interconnection similar to Oakville, no cooling water issue 

Cons 

• . Doesn't have OPA contract - change would open up procurement issues and require making TransCanada and 
possibly other bidders whole 

• Less efficient, higher construction cost (per MW) plus transaction costs 

• M unicipality and public have already shown that they will oppose the project - Mississauga Iii< ely to implement a n  
emissions by-law against a plant ( ICBL previously implemented by Mississauga and addressed by Sithe with 
concessions on emissions controls and landscaping) 

Provincial Actions Required to Achieve Operation 

• Direction to the OPA to renegotiate with TransCanada and Sithe, and possibly make other parties to the · 
procurement whole 

• Possible legislative action if Mississauga raises emissions or other by-laws 

1 2  
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' 

Pros 

' 

' 

• 

· '  

ldiNISTRY OF GY AN D  I ['J FR ASTR 

.The Oakvil le GS design would be relocated within the municipality to a greenfield site on Provincia 
due to reduced cooling e>ffirciFmcv 

Estimated cost $ 1 .4 bi l l ion ($ '1507/kW) (extra connection and costs) 

880 capacity 

Setback from nearest subdivision i 000 meters - individual residences that are closer would l1ave to be bought out if they 
were concerned 

Land zoned for use, no ICBL in  place 
advantages 

Oakville could implement), Provincial land may provide some zoning/permitting 

Setbacl's from residents and rail l ines m ay reduce and opposition 

Provides oonnctl for both sides to act 

No existing contract; not the nnmn:::� l JrRmAnt area, other �rRm<ent participants may seek compensation, 

' Oakvil le emissions by-law would 

' Additional  transmission,  water and other would add At least one year to n.nn�tn 
Provin<:iRi Actions 

' 

' 

m 

Direction to the OPA to renegotiate with TransCanada, and possibly make other parties to 

Possible negotiation with 

Possible legislative action if 

and parties to accept relocation 

blndllc continues emissions by-law. 

procurement whole 
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� t?ontario 
MINISTRY OF ENERGY AND INFRASTRUCTURE 

Description 

• Competitive Power Ventures has proposed to build the Nanticoke Energy Center (NEC); a i ,200 MW combined cycle gas 
plant north of  N a nticoke GS.  (Cost and setbacks not determined.) 

• CPV has indicated that they are willing to partner with TransCanada. TransCanada has not yet expressed interest in 
p a rticipating in this project 

Pros 

• G enerating plant appears to have local public and municipal support 

• CPV has consulted with the community and has produced an EA report (not a pproved by MOE) 

• Removes emissions and safety concerns from the GTA region 

Cons 

• 

' 

• 

• 

The plant is remote from the SWGTA and a Nanticoke location was not identified a s  needing new gas generation by the 
OPA/IPSP. 

Reinforced and new transmission infrastructure would be required assure reliable delivery of the power to the SWGTA. EAs, 
including public consultation for the transmission upgrades have not been started. Upgrades in Etobicoke and Richmond Hill 
to bring in power from Nanticoke to send into the SWGTA would likely draw public opposition in these areas. 

Expected to be much more costly with transmission costs and new natural gas pipeline costs added to the plant costs 

Less efficient and higher environmental impact than generation within SWGTA 

Provincial Actions Required to Achieve Operation 

• Direction to the OPA to renegotiate with CPV, and either include TransCanada or make them whole if contract terminated 
Other developers may call for a competition rather than sole source. 

• Direction to the OPA and Hydro One to begin transmission upgrades to deliver power from N anticoke to the SWGTA 

1 4  
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Description 

• 

Pros 
• 

" 

OPG would bui ld g a s  generation within its Nanticoke coal generating site either bv conversion of coal units or bui ld ina new 
g as turbine generation. Plant size and cost to be determined. 

to  be an issue as generation a l ready is  permitted and a cleaner is replacing coal Setbacl\ 

Local acceptance as continuing generation at the site would retain jobs 

Removes emissions and safety concerns from the GTA region 

Cons 

' 

• 

Likely to be the highest cost a n d  least efficient alternative. Gas generation using converted coal units is very inefficient 
compared with new gas turbine oeneration. 

· 

Would taka longest to and since design n<'vmirrinn processes have not been started 

GTA public opposition as the CPV plant nrP�Pnt the same transmission requirements and possible 

Provincial Actions Required to Achieve Oneration 

' 

" 

' 

Direction to O P G  to design and cost appropriate gas generation at tl1e Nanticoke site, to serve the SWGTA as well as other 
m arkets. 

Direction to the OPA to negotiate a contract termin;;tinn 
TransCend a if they are interested in m1rtmershin 

TransCanda and negotiate a new contract w'1th OPG, and 
(They are partners in  Portlands Energy Centre) 

Direction to the OPA and Hydro One to begin transmission upgrades to deliver power Nanticol<e to the SWGTA 

'1 5 
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• Tra nsCanada's contract with the OPA can be termi nated for a 
n um ber  of reasons:  

o O PA can terminate if  t l1ere is a supp l ier  event of defa u lt 

o I nab i l ity to secu re permits and approvals  wou ld  l i kely be a 
force majeure .  If  th is  de layed the m i lestone d ate for 
commercia l  operatio n  for more than 365 days ,  TransCanada 
cou ld  terminate the contract and the O PA wi l l  return the 
security . There is no  payment to the supp l ier  for its costs by 
the O PA. 

o Parties can m utua l ly agree to a n  amendment to the contract, 
i nc lud i ng  a n  amendment to termi nate , with terms of the 
a mendment  to be negotiated.  

1 6  
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From: 
Sent: 
To: 
Cc: 

Attachments: 

Second email -

J{afyna 
Halyna �� . Perun 
A/Director 
legal Services Branch 

Perun, Halyna N. (ENERGY) 
June 20, 201 i 3:57 PM 
lung, Ken (JUS) 
Calwell, Carolyn (ENERGY) 
FW: OPA et al (part two) 
Oakville - Email from James Rehab dated April 1 3, 201 0 .pdf 

Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Fioor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416)  325-6681 I Fax: (4'1 6 )  325-1 781 
BB:  ( 4 1 6) 671 -2607 
E-mail: Halyna. Peru n ?@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Miceli, Martina (ENERGY) 
Sent: June 20, 2011 11 :45 AM 
To: Perun, Halyna N. (ENERGY); Calwell, Carolyn (ENERGY) 
Suii:>jE,ct: OPA et al (part two) 

Hi Halyna and Carolyn, 

Please find the last aitachment, as apparently it was m issed due to the Printer reJecting it. Thank you for understanding 
and hope you are enjoying the beautiful weather. 

Kindest Regards, 

Martina Miceli 
legal Secretary 
Ministry of the Attorney General 
Ministry of Energy/Ministry of I nfrastructure 
Legal Services Branch 
777 Bay Street, 4th. Floor Suite 425 
Toronto, ON, M5G 2E5 
T:  41 6-326-9857 
F 41 6-31 4-3354 
m arti na . Ill iceli @ontario. ca 



This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) to whom it is addressed. Any 
dissemination or use of U1is information by others than t!1e intended recipient(s) is prohibited. If you have received this message in error please notify 
the writer and permanently delete the message and all attachments. Thank you. 
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From: 
Sent: 
To: 

Subject: 

Rehob, James (MEl) 

April 1 3, 2010 12:54 PM 

Montano, Teresita ( M El) 

FW: Oakville 

High 

· ,  Page l of 1 

Attachments: Attachment 1 BRIEFING NOTE 2 on Oalwille and King energy plants March 22. 1 0.doc; AltBchment 2 
B20 · Southwest GTA Supply · March 3 1  2 0 1 0  (2).doc; Attachment 3 M N . TransCanada Oakville i 9-
04-10r2 (2).doc; C O  Camp note on Oakville April 1 3  1 0.doc 

Hi, T! Please print two copies - one for me and one for fife. 
Thanks! 
James 

from: Vidai·Ribas, Victoria (MB) 
Sent: April 13, 2010 12:53 PM 
To: Wismer, Jen nifer (MB) 
Cc: Rehab, James (f�EI); Girling, James (MEI); Linington, Brenda (f�B); Jennings, Rick (MB); IVJcl<eever, Garry (Mt:l); 
Bishop, Ceiran (MB) 
Suhje!ct: Oakville 
!mjportance: High 

Jen n ,  attached is the summary note that I promised yesterday. Attached are some additional 
materials that may be of assistance to CO.  The options note that Brenda prepared was the 
discussion document that arose from the luncheon meeting that we attended a whi le back. You'll 
see that the legal note doesn't recom mend a course of action but simply refftects various options and 
their elements. Hope th is  is helpful. Please let me know if  you or  C O  need anything else . 

Thanks to the team (with Brenda holding the pen) for pul ling this together. 

04/1 3/201 () 





EFING NOTE 

ISSUE: Options for facilitating development of Gas Fired peaking p lants in  tile 
Town of Oakvil le and King Township 

CURRENT STATUS: 
• Ontario Power Authority d i rected to procure peaking p lants in  area to 

south wast of Toronto including Oakvil le (900 MW in service date of no 
later than December 3 1 ,  20'1 3) and one in  York Region (350MW in service 
n o  later than December 3 1 ,  201 1 ) .  

• Contracts for the two plants awarded and power companies undertook 
obtain ing all necessary approvals. 

• Proponents both plants have approached province for assistance given 
local resistance. 

• M P P  Kevin Flynn introduced Bi l l  to establ ish minimum separation 
distances between gas fired power plants and sensitive uses such as 
residential and day care facilities. 

York Energy Centre Project 
• Has received a l l  necessary approvals except site p lan approval ,  

development permit from the lake Simcoe Region Conservation Authority 
for access, a nd bui lding permit. Permit to take water also raised but it wil l 
not be addressed as it is not required prior to financial close. 

• King Township has passed interim control by-law preventing locating of 
plant for at least one yea r  while issue studied. O utcome of study cou ld b e  
rezoning of lands preventing use for plant. Proponent has made 
application to the Court asking that the interim control by-law be quashed . 

Oakvil le Project: 
$ Town of Oakville has passed Interim Control By-law prohibiting for one 

year any new power generating facility greater than i 0 MW, while the 
Town studies the impact and a by-law to control the emissions of fine 
particulate m atter. Ontario Mun icipal Board upheld I nterim Control By-law 
and proponent has now requested leave to appeal to Divisional  Court. 

• Town of Oakville has also passed a by-law regulating fine particulate 
matter. The p lant as designed would not meet the emission standards set 
by the m u nicipal by-law. 

• TransCanada is i n  the process of completing its Environmental Screening 
Process to complete requirements of regulation under the Environmental 
Assessment Act 



Options for Addressing Municipal Actions to Prevent Development of Plants: 

Proposed Action 

Plannina-Act 
Ministers Zoning Order 
under s.  4 7 of the 
Planning Act 

Accompl ishes 
- Pros 

Does not Accomplish 
- Cons 

-would zone land to - site plan a pproval would 
permit peaking plant still be required and 
- would take precedence would be required prior to 
over interim control by- building permit being 
law so any further issued 
appeals/court actions - does not address 
regarding the interim application of a municipal 
control by-laws cou ld be emission control by-law 
abandoned to prevent operation once 

p lant is constructed. 
Additional response to 
this type of by-law would 
stil l be required if plant 
unable to meet standards 
- does not address 
requirement for 
Development Pemnit from 
Conservation Authority 
required in  York 
- any person could apply 
to amend MZO and this 
application can be 
appealed to Ontario 
Municipal Board 

LGIC Regulation -consistent with policy - would need to obtain 
pursuant to s. 62.0. 1 of that government energy consent of Minister of 
the Planning Act setting projects are not subject Municipal Affairs and 
out that peaking plants to Planning Act if Housing to request 
are not subject to the approved under Regulation 
Planning Act once they Environmental - does not address 
have received approval Assessment Act a pplication of a municipal 
under the Environmental - would al low emission control by-law 
Assessment Act development of p lants to prevent operation once 

subject only to other plant is constructed. 
approvals that may be Additional response to 
required such as building this type of by-law would 
permits sti l l  be required if plant 
- applications for site p lan unable to meet standards 
approval would not - does not address 
require approval but requirement for 
developer could stil l p lan Development Pemnit from 



to meet I uLipal '-''" '""'' V ct UU I I  Authority 
requirements required in York 

Conservation Au·u 1v1 1""'" 

Act: 

- appeals/court actions 
regarding the interim 
control by-laws could be 
abandoned 

If CA does not approve - if access road not within---
unclear what 

development permit regu lated area then CA i mplications would be on  
based on  information would not have Conservation Authority to 
provided An Order 1n  jurisdiction and could not remove a smal l  portion of 
Council o r  Regulation issue development permit regulated area -- could be , 
pursuant to the - if development permit seen as contrary to pub lic 
Conservation Authorities application remains safety 
Act providing that the outstanding then - changing appeal 
lake Simcoe Region provid ing MNR with decision making authority 
Conservation Authority approval authority could may not necessarily 

I does not have jurisdiction remove possible political secure approval. 
over the entry road to the considerations from 
site. Other option is to decision 
return appeal decision 
making authority to the 
Minister of Natural 
Resources so that 
decision could be 
obtained more qu ickly. 

M unicipal Act: i --- ----------�i--- ---------
ossible fine-

particulate 1---
-
m
-

a
-
y
--

put in place it  is 
--
unclear

-
if there is 

tter by-law - in place provincial l imits that regulation making 
Oakvi l le but  not in  King would take precedence authority avai lable to 

· Township, Possible legal over mun icipal by-laws implement this option. 
avenues to prevent Municipa l  by-!aw would 
application of fine be of no effect if it was in I particulate matter by-law clear conflict with 
to peaking plant: ' provincial requirements 
- Province could attempt and this would on ly occur 
to use regu lation making if it was impossible to 
authority to set a implement both. Would 
standard for emissions difficult to establish 
that must be followed. provincial requ-Irement 1 - The Lieutenant that conflicted with 
Governor in Council may m unicipa l  by-law. 

I where desirable in the ) abi l ity to restrict 

__ P_ft2'{incial interest make a m unicipal powers for 1 8  1 



regulation pursuant to the months l imited given 
Municipal Act, 2001 authority used to pass 
restricting municipal municipal by-law. 
powers for 1 8  months. 

-· 

Comprehensive: 
Legislation to provide that - single comprehensive - time required to 
the Planning Act action that would clearly approve proposed 
requirements, provide authority to legislation. If used in  
Conservation Authority locate p lants subject to combination with 
Development Permits the Environmental Planning Act regulation 
and any municipal by- Assessment Act approval could allow construction 
laws pursuant to the process to commence but risk 
Municipal Act do not - alternatively could be that if proposed 
apply to peaking plants. used in combination with legislation not introduced 
Would be possible to do regulation under Planning thai plants may not be 
legislation in combination Act so that construction able to be used as 
with other options - for could commence and designed. 
instance a Planning Act then a i r  emissions 
regulation providing that standards could be 
its processes do not addressed by legislation 
apply to peaking plants 
followed up with 
legislation that addresses 
municipal by-laws 
regulating air emissions. 

Prepared by: 
Date: 

Brenda Linington, Senior Counsel, LSB MEl  4 1 6  325-1785 
March 22, 2010  
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• We recognize that MPP Flynn's private members' bill  aims to address his 
c onstituents concerns and we look forward to debate in the Legislature on this bill. 

• Ali gas-fired generation projects must meet or exceed Ontario's safety 
requirements. 

• Natural gas projects must also complete the Environmental Screening Process 
which requires proponents to identify potential and mitigate environment effects as 
well as consult with members of the public. 

• P lants are sited according to existing zoning laws, which determine where industrial 
p rojects can be located. 

• Municipalities (like Oakville), through their Official Plans, have the ability to work 
with proponents to establish zoning standards like setbacks. 

• There are dozens of gas-fired generation facilities i n  Canada and hundreds i n  the 
U.S. There are over 1 5  gas plants operating within the core area of New York City 
alone within similar distance o r  even closer to residences and other buildings. 

IF ASKED ABOUT DETAILS OF THE GAS PLANT: 

• TransCanada Corporation will build and operate a 900 MW combined-cycle, natural 
gas-fired power plant in Oakville by December 31, 201 3  

• The $1.2 billion plant and will create a p proximately 600 jobs during the construction 
period and 25 permanent jobs. 

• In  addition to the construction jobs, economic benefits for the community are 
expected to include 25 permanent o p portunities at the plant, over $1 mill ion a nnually 
in municipal tax revenue, along with Ontario-purchased equipment and supplies. 

• This facility will provide homes and businesses with an increased security of supply 
and contribute to the governmenfs goal of eliminating coal-fired generation in the 
Province. 

• Local gas-fired generation facilities such as this o n e  are necessary to ensure the 
reliability of the electricity system during periods of higher demand. 

IF ASKED ABOUT THE ONTARIO MUNICIPAL BOARD DECISION TO UPHOLD THE 
OAKVILLE INTERIM BYLAW: 

• The OMB determined that the City o f  Oakville had reason and precedence to take a 
reasonable amount of time to study the benefits and impacts of the project i n  order 
to make a better informed decision on land use requirements. 

CONFIDENTIAL - FOR MINISTER'S USE ONLY 
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• Communities and individuals also have the o pportunity for input into the 

environmental review process. The proponent will be required to address the 
potential cumulative impacts of its p roject at the approvals stage of the process 

• The proposed plant will be equipped so that emissions will be l ower than the Ministry 
of Environment's limits by at least 70%. 

• The emission standards i n  this RFP mean that the plant's technology will be amongst 
the best lowest emitting technologies available. 

IF ASKED ABOUT THE INTEGRITY OF THE RFP PROCESS: 

o Each proposal was evaluated against a number of factors, including community 
outreach, engineering, procurementfconstruction agreements, fuel supply, etc. 

o An independent evaluation team reviewed al l  submissions against the criteria. 

o This team is comprised of representatives from the OPA, IESO and the OEB. The 
committee had an independent chair and its activities were overseen by the Fairness 
Advisor. 

IF ASKED ABOUT LOCATING A GAS PLANT IN NANTICOKE INSTEAD OF THE SWGTA: 

• Nanticoke was identified as a possible location for a new gas-plant in the OPA's 2006 
IPSP 

• The OPA determined it was not the most cost-effective option to meet the SWGTA's 
needs. 

• New transmission to and into the SWGTA would be required at an estimated cost 
of about $200 million. 

• Converting Nanticoke to a gas plant would be a complex a n d  expensive process 
that would result in a less efficient, more polluting and more costly gas plant. 

• SW GTA needs local generation to reliably and safely meet the needs of its 
growing population 

• The proposed new plant saves transmission, is more cost and operationally 
efficient and will better meet local needs. 

IF ASKED ABOUT THE FORMER LAKEVIEW GENERATING STATION SITE: 

• We were able to respect the community's wishes and rule out Lakeview because there 
are other suitable sites that are available for generation in s outhwest GTA. 

IF ASKED ABOUT TRANSCANADA'S NOV 24TH P RIVATE MEETING WITH RESIDENTS' 
ASSOCIATIONS 

CONFIDENTIAL - FOR MINISTER'S USE O N LY 
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Background 

Greenfield Energy Centre 

Greenfield South 

Station 
Oakville 
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1005 On-line October 2008 

280 Approvals complete. Construction not yet started 201 2-201 3 

June 2008 

April 2009 

Summer 201 0 

201 3 

Southwest GTA Direction 

• On August 1 8 ,  2008, Minister Smitherman directed the OPA to launch a competitive 
procurement process for a combined-cycle natural gas generating plant of about 850 MW in 
the Southwest GTA. The new facility is to have an in-service date of no later than  December 
31 , 2013. 

• The new project will be required to undergo al l  local, municipal and environmental approvals 
to ensure it meets or  exceeds regulated standards, including those for air qua l ity, noise, odour 
and vibration. 

' 

• The Direction also asks the OPA to arrange a public forum to provide information to local 
officials and residents regarding the need for a new gas-fired generation facil ity in the 
Southwest GT A. which Minister Smitherman wil l participate in.  

CONFIDENTIAL - FOR MINISTER'S USE ONLY 
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• The SWGTA RFP requires bidders to exceed M inistry of Environment's standards for 

emissions by 70%. 

• On October 28, 2008, the Minister of Energy and I n frastructure held a town hal l i n  
Mississauga on the plan for local-generation. The town hal l  was attended by  over 200 people .  

• O n  March 3rd, 2009, the OPA held a town ha l l  in Mississauga to discuss the SWGTA 
procurement. At that meeting, the OPA presented findings of a Jacques Whitford report that 
was released on January 3 1 ,  2009. The report looked at the effect of displacing coal p lants 
(Lakeview, Lambton, and Nanticoke) with gas-fired generation on  local air qual ity. 

• Mississauga's News" reported that at that meeting there was 
proposed g as-fired generation facility in the region. 

opposition to the 

• The basic findings of the Jacques Whitford study a re :  the SWGTA region wil l  see a reduction 
in some contaminants (S02 and ozone); for other contaminants (N02, CO, and fine particulate 
m atter), there wil l  be little change. 

• Across Ontario, d isplacing coal with gas-fired generation reduces emissions of heavy metals, 
arsenic and mercury. 

• The June 24, 2009 Mississauga news reported that <-J rally and petition signing against the 
proposed p lant was he ld in  southern Mississauga.  The article reported that "hundreds" of local 
residents attended and that Mayor Hazel McCal l ion received hundreds of names on a petition. 
The report quotes !he Mayor as stating that she would fight the plant and win . 

• The article also reported that Marie Trainer, the M ayor of Ha ldirnand County, offered to host 
the p lant in Nanticoke instead, proposing conversion of the coal p lant to gas. 

• Councilor Pat M ul l in and M.P.P Charles Sousa were also scheduled to spE,aK at the rally but  
they were not q uoted in the a rticle. 

a C l a rkson Airs bed Study is being conducted by M O E  to look at how emissions local 
industries, vehicles, residences and sources outside the study area contribute to air quality in 
the C larkson area. 

• MOE recently held a public meeting in the area to report their current findings from the 
ongoing study. This was used as a forum for local residents and politicians to oppose the g as 
plant. They pointed to the study find ings as a rationale to not locate the proposed plant in the 
SWGTA. 

• Rigorous emissions l imits for the proposed gas p lant are being addressed in the RFP, for 
oxides of nitrogen (NOx) and carbon monoxide by requiring levels to be 70% below the 
provincial standard. These can be achieved by using best available technology and  operating 

MINISTER'S 
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practices. 

• At this time there is not a suitable technological solution for lowering smal l  particulate matter, 
PM 2.5 Particulate matter. PM 2.5 is a contaminant of most concern to residents in relation to 
the proposed gas plant 

• The study has found that exceedances of the standard for PM 2.5 were similar to other urban 
regions such as Brampton and less than Toronto, Hamilton, St. Catharines and other urban 
areas of Southern Ontario. 

• The three major emissions sources of PM 2.5 in  the Clarkson airshed are industry, vehicle 
traffic and residential furnaces. An 850 MW gas p lant has been estimated to add 1 %  to the 
PM 2.5 emissions in the Clarkson airshed, which would leave the airshed relatively unchanged 
and still less taxed than many other urban areas of Ontario. 

• Ongoing vehicle efficiency improvements and economic redevelopment of the area away from 
heavy industry promises a lowering of PM 2.5 much greater than the incremental amount a 
gas p lant would add. 

• A comparison study by environmental consultants Jacques Whitford for the OPA found that 
that there will be a net reduction in particulate matter from electrical generation entering the 
Clarkson airshed when the coal plants are closed and replaced with generation within the 
SWGTA I Clarkson airshed. 

Southwest GTA Procurement 

• On July 16 ,  2008, Minister Smitherman announced that he wil l d i rect the OPA to launch a 
competitive bidding process for a combined-cycle natural gas plant of about 850 MW in the 
southwest GT A. 

• The new plant wil l provide local supply to the growing areas of Mississauga, Etobicoke and 
Oakville. 

• With other possible sites available for a natural gas plant in the region, Minister Smitherman 
also announced that the former Lakeview Generating Station site in Mississauga wil l no longer 
be used for electricity generation. 

• The Lakeview site being ruled out as a future location for gas-fired generation was well
covered by the media (The Toronto Star, National Post, CBC, CTV, Global, City TV). 

• Mississauga Mayor Hazel McCallion praised the province for its decision on Lakeview in many 
news articles, but said she is readying for another battle (with respect to the plans for a new 
gas plant in southwest GTA). 

• Sithe Global Power LLC has approvals in place to bui ld a n  800 MW natural gas-fired p lant in 
the Southdown area between Clarkson and Oakvil le, and therefore would be a strong 
contender in the planned southwest GTA p rocurement. 

CONFIDENTIAL - FOR MINISTER'S USE ONLY 
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e Mayor McCal l ion is quoted by the Toronto Star a s  saying to M inister Smitherman "if Sithe is 
the winner. . .  the province is going to have to answer to the Clarkson airshed study. I'm just 
warning you up front." 

• The Ontario Power Authority (OPA) released the Southwest GTA Request for Qual ifications 
(RFQ) o n  October 2, 200 8 .  A list of 7 qualified a pplicants was released on January 1 61h 200 9 .  

o The RFQ determined projects that qualify for a future Request for Proposals (RFP). 
o The called for a combined cycle gas turbine (CCGT) p lant of 750MW to 

approximately 850MW in Etobicoke, Mississauga, or O a kvil le. 
o Site ideniification was not part of the RFO; sites will be identified early o n  in the 

process. 

• O n  February 6,  2009, the Ontario Power Authority (OPA) issued the d raft Request for 
Proposals for comment 

• O n  M a rch '1 3, 2009, the OPA released the Request for Proposals.  The registered firms had 
until ,July 8 ,  2009 to  submit a proposal. It was expected that the winning bidder would be 
named i n  August. 



i O  

• On April i ,  2009, the OPA released the locations of the remaining four eligible firms. The 
sites are: 

Southdown Station Partnership (a 
partnership of Sithe Global Power 
Southdown ULC and Sithe Global 
Power Southdown I I  ULC) 

Royal Windsor Energy 
Centre 

Station 

Southdown Station 
or 
Southdown Station -
Facil ity B 

• All four of these sites are within the Clarkson airshed. 

Oakville 

759 - Winston Chu 
Boulevard, Mississauga 

• The OPA issued two addenda to the RFP and Contract; the first on May 1 2  and the second on 
June 19 ,  2009. These addenda add clarity to the emissions requirements and strengthen the 
measurement and reporting requirements. Additional changes were made to better align the 
OPA process with the MOE environmental assessment process. 

CONFIDENTIAL - FOR MINISTER'S USE O N LY 
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• O n  Ju ly 81h, 2009,  the OPA received bids from al l  fou r  registered participants in response to 
the RFP. The O PA to announce the successful project in early Fal l .  

� On August 281h, 2009, the Ontario Power Authority announced that it was extending the 
d eadl ine for the selection of a proponent for a new gas-fired generation electricity plant in the 
Southwestern GTA. The decision is now expected by the end of September. 

o On September 30,  2009, the Ontario Power Authority announced that it wi l l  sign a contract 
with TransCanada Corporation to design, bui ld and operate a 900 MW electricity generating 
station in Oakville. TransCanada has estimated the cost of the plan at $'1 .2 bi l l ion. 

$ The Oakville Generating Station wi l l  be l ocated on a n  existing industrial s ite at 1 50 0  Royal 
Windsor Drive, in the Town of Oakvil le. 

• The 1 5-acre site is located near natural gas pipelines and the high voltage electricity grid . 

• Tile generating station wil l  meet or exceed a l l  regulatory environmental requirements, 
includ ing those related to air, noise, and  water. 

• It wi l l  b e  a 900  MW combined cycle natural gas-fuel led electricity generating statio n  which 
includes the following major equipment: 

o Two High Efficiency Natural Gas-Fired Combustion Turbine Generators (25 8  MW each) 
o Two Recovery System Generators with Duct Firing 
o One Steam Turbine Generator (437 MW) 
o One Mechanical Draft Cooling Tower 

• The p lant is undergoing an Environmental approval and has not received any mun icipal 
approvals. 

0 A natural gas generation plan is essential meet the electricity needs of a region whose peak 
load has g rown more than twice a s  quickly as the provincial average and to support the 
elimination of coal-fired generation by 2 0 1 4 .  

o The IPSP identifies a need for 850 MW of new combined cycle g as-fired generation in the 
south-west GTA by 201 3. Further, 550  MW of simple cycle generation is needed in the GTA 
area, by 2014.  

• New g eneration is needed to address reliabil ity issues in the area, including supply adeq u a cy, 
voltage support and system security, and  to support coal replacement 
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• The OPA identified this need in consultation with the IESO and taking into account the p lants 
a lready existing and under contract The I PSP capacity figures assume Eastern 
Power/Greenfield South (280 MW) will reach completion and are in addition to this p roject. 

• The closing of the Lakeview coal plant in 2005 removed 1 , 1 50 megawatts of supply from the 
grid at a lime where demand in the region continued to g row. 

• The lack of local generation in the SWGTA increases strain on the aging transmission system. 
Transformer stations in the region are forecast to exceed their capacity by 2015.  

Conservation in West GT A:  

• The Ontario Power Authority is working to achieve 500 MW of conservation in the region by 
2014.  

• Since 2006, the OPA and local distribution companies have reduced peak demand by about 
1 50 MW. 

• That's equivalent to the power used by 1 .5 million 1 00-watt bulbs. 

Greenfield South - Approvals Issues 

• The proposed 280 MW Greenfield South Power Corporation (GSPC) facility was a successful 
p roject under the Province's 2,500 MW Request for Proposals for New Clean Energy 
completed in 2004. 

• The proposed location for the project is  in an industrial area west of  Etobicoke Creek between 
Dundas Street East, Queensway East, and Loreland Avenue, immediately north of the 
Canadian Pacific Railway in the City of Mississauga. 

• The primary fuel source for this combined cycle plant wil l be  natural gas. Distillate fuel will be 
used as  an a lternative fuel source when there are interruptions to the natural gas supply which 
are estimated to occur approximately four per cent of the time. 

• Officials from the City of Mississauga are opposed to the p roject, and the City has taken steps 
to delay or prevent project construction. Mayor Hazel McCallion stated, "It's in the wrong 
location and we've said that from day one . . .  we have no alternative but to ask the Minister to 
get involved" (Toronto Star, 02/02/06 ,  p85). 

• On March 8, 2006, City of Mississauga Council adopted a zoning by-law amendment which 
would eliminate power generating facilities as a permitted use on GSPC's lands. 

• GSPC appealed the zoning by-law amendment to the Ontario Municipal Board (OMB). An 
OMB hearing on the Appeal concluded on July 1 8 , 2007. 
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• O n  October 4, 2007 the Ontario Municipal Board ruled in favour of GSPC, stating that the City 

of Mississauga d id  not demonstrate that there were sufficient public benefits to justify taking 
away the zoning permission. 

• The Board also found that the location of the 
generation is an appropriate use. 

is within an industria l  area and that power 

• The Board, in its decision, requires the company to meet several conditions, including reducing 
by 50 cent the amount of fuel oi l that can be kept on site. 

• After conferring with legal staff Mississauga City Council decided not to appeal the Board's 
decision .  

• 2006, the City of Mississauga appealed to the Min ister of the Environment, the 
Director of the Environmental Assessment and Approvals Branch's decision to deny requests 
that the project be  made subject to a full Environmental Assessment. The Minister of 
Environment also received appeals from the Coalition of Homeowners for Inte l l igent Power (a 
local ratepayers group) and a private citizen .  

• On July 1 6 ,  2008, the Minister of Environment decided not to subject the project to  a ful l  
environmental site assessment. 

• Greenfield South has completed approvals, but has to finalize financing before starting construction .  

• G SPC has informed the OPA that approvals delays harmed the economic viability of the 
project. The contract betwee n  GSPC and the O PA was renegotiated. As part of the renegotiation ,  
GSPC d ropped its plan for outside fuel storage. 

• In resp onse to a local citizen's group proposing residential redevelopment of the 8 0  h ectare 
Lakeview lands, Mississauga Mayor Hazel McCallion sent Minister Phi l l ips a letter on 
February 22,  2008 urging the Province to make a d ecision on  the capacity and for new 
generation in Mississauga. 

• The letter i ndicated that the City is undertaking a review of the Lakeview site and that a m otion 
which opposes using Lakeview for electricity development would considered. 

• The Lakeview site was viewed as one of the pmferred sites in the area for new generation 
because of its access to transmission, and because it has been a generation site since the 
early 1 960s. 

• On February 27, 2008 the Minister sent a letter to Mayor McCal l ion advising her  that there 
was a need for 850 MW of gas fired generation in  Southwest GTA, that Lakeview was sti l l  
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under consideration as a site and that a direction would be issued to the OPA by June 2008, 
to establish and clarify the procurement p rocess. 

Ontario Municipal Board Hearing 

• Ford of Canada and TransCanada Corp. called for a n  Ontario Municipal Board hearing to 
challenge a Town of Oakville interim control bylaw and Official Plan amendment, which ban 
the construction or expansion of power p lants with a capacity larger than 1 0-megawatts. The 
two companies are advocating that the OMB overturn the two planning measures so 
TransCanada can build and operate the 900-megawatt Oakville Generating Station. The 
natural gas-fired plant would be built on the Ford-owned lands of 1 500 Royal Windsor Drive. 

• According to media reports, the Town of Oakville has argued that its planning measures are 
necessary to give it enough time to conduct an environmental study to determine what areas 
of the town can best accommodate the proposed plant. Ford and TransCanada held that the 
Town instituted the two planning measures as a last ditch effort to withhold development 
rights. 

• Ford lawyer Gerald Swinkin told the OMB that the measures are at odds with the Provincial 
Policy Statement, which calls for the promotion of opportunities for energy generation .  He 
noted that the Ministry of the Environment a lready formed a panel of experts who conducted a 
study. According to the panel's findings, the air in the Clarkson airshed was not unusual for a n  
urban area, and may actually be slightly better than most. 

• Town legal counsel John Doherty argued that Oakvil!e's actions were not unusual. He held 
that municipalities typically wait to alter their official plans to prepare for large power p lants 
until it appears that the p roject in question is actually approved. TransCanada lawyer Neil 
Smiley said allowing the bylaw to stand would be crippling to the p roject, which has a contract 
with the Ontario Power Authority requiring them to supply 900-megawatts of power by 201 3. 

• Lawyers representing a l l  three parties completed their closing statements on Tuesday, 
O ctober 20, 2009. 

• A decision by OMB Chair Aristotle Christou was issued on December 4, 2009. The OMB 
found that Oakville had the authority and that there was precedence to  support the I nterim 
Control Bylaw to allow Oakville to become better informed in making its planning and approval 
decisions. 

• The Official Plan Amendment, that would permanently restrict generating plants within 
Oakville to 1 0  MW o r  less, was struck down. 

• The ruling also urged, Oakville to recognize the publ ic good being served by the plant and the 
time constraints that TransCanada was facing. 

• On January 26, 201 0 ,  TransCanada informed MEl Legal Services Branch that they intended 
to file a Leave to Appeal the O M B  decision on ICBL to the Ontario Divisional Court on the 
primary basis that the ICBL was in  conflict with the Electricity Act and the MEl Ministerial 
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directive. 

� Oakville council voted on March 29, 20 10  to extend the interim control bylaw by one year 
citing the ·need for further study of environmental and s afety concerns that were.not in the 
terms of reference oftheir initial study. The bylaw would have expired on March 30, 2010 .  

• TransCanada annouoo!3d on March 30 , 201 0 that they would appeal the bylaw to the Ontario 
SL)perior Gourt .ofJus\iqecsuggesting June as a date for this .hearing 

• TransCanada Corp. has offered to fund a n  independent environmental review its 
Environmental Review Report (ERR). This came in response to the Town of Oakvil le's interest 
in hiring a third party study to confirm TransCanada's plans to better the emissions l imitations 
set by the Ontario Power Authori\y. 

• TransCanada ind icated that it fully supports a review of its and is wil l ing to cover the 
cost of  hiring a qualified environmental consultant to conduct a review. TransCanada a lso 
volunteered to extend the review period from 30 days to 7 5  days .  In  doing so,  i t  is more than 
doubl ing the normal amount of  time that  the ministry would require to  review our  impact 

• In a letter to Oakville Mayor Rob Burton dated October 1 3 , 2009, Oakvil le Generating Station 
Project M anager, Terri Steeves ,  wrote that the funding offer is part of the TransCanada's 
commitment to community consultation and informed dialogue. Further, the letter indicated 
that TransCanada strives to implement the best and most advanced technology for its 
faci lities .  For example, the industrial gas turbines selected for the generating station represent 
the most efficient and h ighest output units currently commercially available. 

• The Oakvi l le Beaver reported that Mayor Burton was no! impressed with TransCanada's 
funding offer, saying that the town could pay iis own way. 

• Oakville M.P.P.  Kevin Flynn is proposing to introduce through a private member's bi l l ,  
legislation that would restrict the construction and operation of new natural gas generating 
plants are less than ·r 100 meters from specified structures properties. 

• A draft of the legislation, titled Separation Distances for Natural Gas Power Plants Act, 20 1 0 ,  
specffies a distance of i 1 00 meters from the property boundary of the following: 

o A b uilding or structure used for residential purposes, 
o A b uilding or  structure used for a publ ic p urpose, including an educational facility, a clay 

n ursery, a health care facility, a communi\y centre or a place worship, 
o /l, property used for recreational purposes, 
o A property used as a campsite o r  campground at which overnight accommodation i s  

p rovided by o r  o n  behalf of a publ ic agency or  a s  part o f  a commercial operation, 
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o A property used for commercial activity, including a shopping centre and an office 
building but not including an industrial facil ity. 

• As written the proposed Act would only exempt plants that are already operating o r  that have 
al l  required pemrits to build and operate. Oakville (and York Energy Centre) would be s ubject 
to the act and would not be able to proceed. 

• Oakville GS could not fit i n  an 1 1 00 o r  even 550 meter setback. TransCanada would seek 
substantial compensation for lost revenues if such retroactive legislation were applied. The 
growing demand of SWGTA would have to be met from some other location. This would 
mean transmission Jines to bring the power to SWGTA, likely crossing multiple jurisdictions 
and, according to the OPA, costing more. The OPA has repeatedly stressed that while there 
are alternatives to building a plant in the SWGTA, all are Jess efficient (i .e. more expensive 
with greater environmental impact) than the Oakville plant. 

• No analysis has been shown to justify the distance of 1 1 00 meters, which appears to be a 
doubling of the setback distance required of wind turbines subject to the GEGEA REA and 
FIT. The wind distance is based on noise made by wind turbines, not safety. 

• With respect to using noise to set back a gas generating p lant, gas generating equipment can 
be enclosed and noise mitigated such that plants can be located less than 200 meters from a 
receptor site such as a residence o r  school and still operate well below the MOE noise 
requirements, whereas a wind turbine cannot be enclosed or the noise otherwise mitigated 
except by distance. 

• From the standpoint of using safety as a metric for determining separation distance for a 
natural gas generating plant ME\ could find no other jurisdiction that does so, o r  any 
mechanism that determines the safety of a natural gas g enerating plant relative to any other 
use of piped natural gas such as a home or commercial heating. 

• Natural gas as it is used by Ontario generating stations is not a stored fuel so that there is not 
a high amount of energy stored at any time at the plant as there would be at a coal or oil fired 
plant or at a propane storage facility The natural gas is used as it is delivered. 

• The safety mechanisms that apply are based on integrity of the pipelines, connections, and 
equipment thai burns the gas, and in response to Technical Standards and Safety Authority 
and industry standards, these systems are operated, inspected and maintained at gas 
generating plant at levels exceeding the standards required for commercial and residential 
properties. 

• TransCanada has provided information o n  plants it operates elsewhere, without incident and 
within zoning/ siting rules that are closer than 200 meters to occupied buildings - in England 
and in Phoenix AZ, and within 300 meters in d owntown NYC. There are over 1 5  gas 
generating plants operating within the core area of NYC with simi lar or  closer separation from 
residences and other buildings. 

• The OPA has provided information o n  setbacks of contracted natural gas generating plants 
that are already in operation o r  are under construction with a l l  permits. 
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AG ENDA: 

Boardroom 

To discuss issues and possible solutions relating to TransCanada 
Energy's proposed Oakville Generating station 

To understand issues affecting procedure with the generatin g  
station possible approaches to mitigation 

Ministry of Energy and Infrastructure 
Brad Duguid,  Minister 

TransCanada 
Alex Pourbaix, President, Energy 
C hris Breen. Senior Consultant, Government Relations 

• Presentation of Oakvil le GS issues 
• Discussion of potential solutions 

• O n  September 30 ,  2009, the Ontario Power Authority a nnounced that TransCanada 
Corporation had been chosen to design ,  b uild and operate a 900 MW combined 
cycle electricity generating station in Oakvil le. This was a result of the SWGTA 
procurement d irective issued to the OPA the Minister of Energy and Infrastructure 
on  July 1 6, 2008. 

• The Oakville GS site is part of an  existing industrial site within 
1 500 Royal Windsor Drive, in the Town of Oakvil le. 

Ford property at 

• The 1 5-acre site is located near natural gas pipelines a n d  the high voltage electricity 
grid . 



Environmental Review 

• The plant is undergoing an Environmental approval. O n  January 26, 201 0 
TransCanada published a draft Environmental Review Report (ERR) for public 
revrew. 

• TransCanada has offered to fund a n  independent environmental review of the ERR. 
This was in response to the Town of Oakville's interest i n  hiring a third party to 
confirm TransCanada's plans to better the emissions l imitations set by the Ontario 
Power Authority. Oakville declined the offer and is proceeding with its own funding. 

• TransCanada also volunteered to extend the review period from 30 days to 75 days. 
In doing so, it is more than doubling the normal amount of time that the ministry 
would require to review the impacl The current p lan is to issue the Draft for a 3 0  day 
review and to follow with a 60 day review period for the final version. 

Public Opposition 

• Significant public opposition has been expressed by the Mayor of Oakville and the 
residents of Oakville and nearby communities, particularly about the amount of 
setback from residences and schools, a l lowable noise limits and air emissions. 

• TransCanada and the OPA have responded to these concerns and provided 
explanation and further information without noticeable result. 

• A well funded community organization, Citizens For Clean Air (C4CA) has mounted 
a public relations campaign in opposition to the plant, focusing on the emissions of 
Particulate Matter (PM). 

Town of Oakville Actions 

• The Council of the Town of Oakville has taken three significant actions to d ate to 
slow or possibly stop the construction of the plant within Oakville: 
1 .  Interim Control By-law ( lCBL) which would temporarily, but for at least one year 

prohibit any new power generating facility greater than 1 0  MW, while the Town 
studied the impact 

2. An Official Plan Amendment which would have a llowed permanent prohibition 
3. A by-law to control the emissions of fine particulate matter within Oakville 

• TransCanada and Ford appealed the first two actions to the Ontario Municipal Board 
(OMB) in October. The OMB decision upheld the Interim Control By-law, but struck 
down the Official Plan Amendment. I n  rendering its decision the OMB noted that 
they expected the OPA and the provincial government to appear at the hearing o r  
write to explain the public need for the plant, which would appear t o  b e  a signal thai 
they would prefer policy direction. 
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• O n  March 29 20 1 0, Oakville council voted to extend the Interim Control B y  Law by 
the al lowed period of one year. 

• Oakville introduced its particulate matter by-law in late December 2009 so 
TransCanada has had limited opportunity to react. It i s  the view of TransCanada's 
lawyers that this by-law is not appealable to the OMB as the powers are g iven to the 
Town under the Municipal Act. 

• TransCanada expects that Oakville will  exploit its by-law powers to slow and if 
possible stop the construction of the plant. 

• TransCanada a n d  Ford have applied to the Ontario Superior Court of Justice, to 
appeal the Ontario Municipal Board decision on the Interim Control By-Law, seeking 
a J une 24 2010  hearing date but have not yet received a response. TransCanada's 
lawyers are not confident that the appeal will be successfuL 

• T h e  particulate matter by-law h a s  set emissions l imits that are so low that the plant 
would not be able to operate. 

• It would be very difficult to challenge this by-law u n der current legislation. City of 
Toronto pesticides by-law provides precedence that has been upheld by Ontario 
courts_ The Municipal Act does give municipa lities the authority to issue 
environmental bylaws if there is no conflicting provincial or federal policy. 

• M i n istry of Environment staff who worked o n  the City of Toronto by-law have given 
M E l  an initial opinion that it would be d ifficult to prove Environment regulat01y 
conflict with the Oakville by-law. Environment is examining their policies around 
G H G  and particulates as points of conflict 

• It i s  TransCanada's opinion that a n y  challenge route would b e  lengthy and could still 
result in Oakville's actions being upheld. 

• TransCanada also pointed out that other generating plant host communities are 
following Oakville; for example King Township has passed a similar Interim Control 
Bylaw and is l ikely to follow with a particu late matter by�law. 

• TransCanada's lawyers have proposed some potential legislative responses to 
exempt Oakville G S  from Oakville's planning and by-law authority. These changes 
wou l d  be applicable to other gas plants i n  other municipalities. 

• These proposals have also been given by M E l  staff to our lawyers for review and 
comment, together with comment o n  whether the GEA regulations could also be 
used a s  a model for gas p lants. 



• As a response to the Interim Control By-law, TransCanada has proposed their 
preferred approach would be for the p rovince to use the regulation- making 
p rovisions in sections 62.01 and 70 (h) of the Planning Act to exempt the plant from 
municipal p lanning authority. An issue with this approach is interpretation of whether 
the language allows procedure on the exemption before Environment has issued the 
Environmental Approval. TransCanada's lawyers have interpreted that the 
exemption regulation could be issued before, with the exemption subject to the 
environmental approval being received. 

• Other less-preferred approaches have been proposed such as exempting e lectricity 
projects from the Planning Act through the Electricity Act, and modifying the Halton 
Official Plan to require provisions for electricity p rojects. Less preferred means that 
TransCanada's lawyers see these as more complicated and/or time consuming. 

• As a response to the particulates by-Jaw, TransCanada has proposed regulation 
under the Electricity Act that exempts from municipal by-Jaws discharges from 
e lectricity generation that are already subject to the Environmental Assessment Act. 
This would place the Oakville particulate by-law in conflict with the p rovincial 
regulation, which is not permitted under the Municipal Act. 

• As less-preferred alternatives, TransCanada's lawyers have proposed making 
regulation under the Environmental Protection Act, or a regulation under the 
Municipal Act which would allow an 1 8  month suspension of the by-law, which would 
a llow time for statutory amendment. 

• MEl legal, in  consultation with MAH and MOE legal examined the options and has 
briefed Minister's Office staff (see attached briefing note prepared by Legal Services 
Branch). 

• Ministry policy and legal staff are in agreement that legislation is the most effective 
option in ensuring that the various regulatory barriers put in place by municipalities 
do not prevent completion of the Oakvil le a nd North York Region plants. 

SUGGESTED RESPONSE: 

• Thank you for briefing me on these issues. I share your concern about the 
impacts of Oakville's actions, and the potential for this to be used as a model for 
other municipalities. 

• I appreciate that you have presented some response options. We have reviewed 
them in consultation with the other ministries that would be involved. 

• This is an urgent issue; we are giving this a p riority attention. 

4 



Allan Jenkins 
C oordinator, Clean Energy 
41 6-325-6926 
April 12, 201 0 

Garry McKeever 
Director, Energy Supply & Competition 
4 1 6-325-8627 
April 1 2, 201 0  

""""''"rl by: Rick Jennings 
Assistant  Deputy M inister 
Energy Supply, Transmission and Distribution Policy 
April 1 2 ,  2 0 1 0  
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B R I  N G  NOTE 

ISSUE: Description of lega l  issues relating to the development of the gas fired 
electricity plant in the Town of Oakvil le 

ATTACHMENTS: 

'1 . Note prepared by Legal Services Branch at ME l  regarding legal options 
available to facilitate development of Oakville and York gas fired power 
p lants dated Mar·ch 22, 201 0. 

2 .  Note prepared by Energy Supply at Ministry of Energy and I nfrastructure 
(MEl)  setting out process related to the procurement of a gas fired energy 
plant for the southwestern GTA supply dated March 3 1 ,  201 0. 

3. Note prepared Energy Supply at MEl schedu led April 1 9, 201 0  meeting 
of representatives of TransCanada Energy (TransCanada) with the 
Min ister of Energy and Infrastructure dated April '1 2, 20 10. 

SUMMARY: 

@ In August of 2008 the Minister of Energy  and I nfrastructure d i rected 
Ontario Power Authority (OPA) to procure a gas fired energy p lant  of 
approximately 850 MW capacity in southwestern GTA I n  September of 
2009 OPA announced that TransCanada had been chosen to develop a 
900 MW plant (in service elate of no later than December 3 1 ,  201 3) within 
the Ford property at 1 500 Royal Windsor Drive in the Town of Oakvil le. 

* Residents in the a rea actively oppose the use of this site based mostly on  
a i r  qual ity and  proximity to  nearest school (300m) and residences (400m). 

® Oakville Council a re taking a l l  steps to stop use of lands for the p lant 
including approving interim control by-law that prevents use of the site for 
the plant for next year and may result in by-law amendment that would not 
permit the use. Oakvil le Council has also approved a by-law regulating 
emissions of fine particulate matter. As designed the plant would not meet 
the standards set by the emission control by-law. 

• TransCanada is taking al l  available steps both locally, at Ontario Municipal 
Board and in the C ourts to attempt to obtain necessary approvals to a l low 
the plant at this location. Likely that the approvals will not be obtained to 
a l low in service elate of December 3 1 ,  20i 3 .  For TransCanada to be 
successful it  would have to successfully chal lenge interim control by-law 
ancl obtain zoning to permit use and successfully chal lenge application 
emission control by-law_ 

• TransCanacla has advised OPA that it believes that the force majeure 
provisions of its contract with OPA have been triggered as TransCanada 
is now being prevented from performing its obligations under the contract 
due to the actions of Oakville. The force majeure provisions set out that 
once triggered TransCanacla would not be subject to certain payments 
required by the contract until the force majeure event is remedied. 



• A consideration in any option chosen is the effect of Ontario's actions o n  
any contracts undertaken or  the procurement/ tender process. 

• TransCanada Energy has approached the province for legislated and 
other assistance given local resistance. 

• MPP Kevin Flynn introduced Bil l  to establish minimum separation 
distances between gas fired power plants and sensitive uses such as 
residential and day care facilities. Ford s ite would not meet the suggested 
separation distances. 

• To date the province has taken no public steps to assist TransCanada in 
development of the plant at the Ford site. 

Prepared by: 
Date: 

Legal Services Branch, Ministry of Energy and Infrastructure 
Apri1 1 3, 201 0  



From: 
Sent 
To: 
Subject 
Attachments: 

Perun, Halyna N. (ENERGY) 
June 20, 201 1 1 1  :52 AM 
Khatri, Anupa (ENERGY) 
FW: Re: OPA et al 
Email from James Rehab last received April 30, 201 0.pdf; OPfl - Ministerial Briefing SWGTA 
Options.pdf; Options for Meeting Electricity Supply Needs in the South West GTA - Oakville 
Generating Station and Alternative Supply Options.pdf 

Please print attached thanks 

:Haryna 
Halyna N .  Perun 
A!Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6 )  325-6681 I Fax: (41 6)  325-1 781 
BB:  ( 416) 671-2607 
E-mail: Halvna.Perun2!Wontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
pmhibited. If you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

from: Miceli, Martina ( ENERGY) 
Sent: June 20, 2011 11 :28 AM 
To: Perun, Halyna N. ( ENERGY); Calwell, Caro lyn (ENERGY) 
Solbje;ct: Re: OPA et a l  

Good morning Halyna and Carolyn, 

As per your request. 

Kindly, 

Martina Miceli 
Legal Secretary 
Ministry of the Attorney General 
Ministry of Energy/Ministry of I nfrastructure 
Legal Services Branch 
777 Bay Street, 4th. Floor Suite 425 
Toronto, ON, M5G 2E5 
T: 4 i 6-326-9857 
F: 41 6-31 4-3354 
martina.miceli@ontario.ca 

Piease ccnsider the environn1ent before 



This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) to whom H is addressed. Any 
dissemination or use of ttl is information by others than the intended recipient(s) is probibited. If you t1ave received this message in error please notify 
the writer and pem1anently delete the message and all attachments. Thank you. 
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From: Rehob, James (MEl) 

Sent: April 30, 201 0 2:24 PM 

To: Montano, Teresita (MEl) 

SuiJ]er:!: FW: FYI. 

Hi, please print! Kindly, James 

From: Bishop, Ceiran (MEI} 
Sent: March 2, 2010 1:30 PM 
To: Rehab, James (MEI) 
Cc: Jenkins, Allan (MEI) 
Sui;jec:l:: FW: 1-Yl. 

James - see A l l a n 's comments. 

Page l of6 

1. Would you be ok with stating explicitly that "mutua l ly a g reed termination" woul d  be one of the 
outcomes from amend ments to accommodate new regulatory risks? 

2 .  I t h i n k  the answer o n  the section n umbering question is that 1 . 1 2  is the explicit clause about 
amendment whi le 1 . 1 0  is the area where you've identified potenti a l  a l ternate avenues through which to 
pursue a n  a m e n d ment (nua nced options). Can you confirm? 

C/ 

From: Jenkins, Allan (MEI) 
Sent: March 2, 2010 1:08 PM 
To: Bishop, Ceiran (MEI) 
Cc: McKeever, Garry (MEI) 
Sutlject: RE: FYI. 

James' note is O K  with me, with a couple of comments: it isn't made dear by James that point 2 is discussing mutually 
agreed uses the phrase "to accommodate the new regulatory risks") where the OPA deck refers to 'agree 
on an amendment to terminate the contract'·'. 

Wrt the same point 2 (James' note) the OPA deck refers to 1 .1 2, while James analysis dwells only on i .1 0. Is there a 
mis-numbering by the OPA or James in referring to the relevant section, or is there a difference of opinion as to which 
section is relevant? 

Still awaiting feedback from OPA on damages. 

From: Bishop, Ceiran (MEI) 
Sent: r�arch 2, 2010 12:22 PM 
To: Jenkins, Allan (MEI) 
Cc: f�cKeever, Garry (MEI) 
Subject: FW: FYI, 

Allan - here's the note. Comments/enha ncements welcome. 
I think we should run this a nd the OPA deck by G arry to bring h i m  back u p  to speed. 
Would be good to get this to Jenn by clay's end.  

04/30/2010 
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c. 

From: Rehab, James (MEJ) 
Sent: March 1, 2010 6:02 PM 
To: Bishop, Ceiran (MEJ) 
Cc: Girling, James (MEJ); Vidai-Ribas, Victoria (MEl); Johnson, Paul (MEJ) 
Subject: RE: FYl. 
Privileged & Gonfidential Legfl,l Advice I Solicitor & Cjient Privileged 

March 1 ,  2010 

Good afternoon, Ceiran. I write in order to provide my views as to the OPA's assessment of the potential risks associated 
with terminating its contractual arrangements with TransCanada Pipelines ("TCPL"), which arose out of the OPA·Iead 
procurement associated with the August 1 81h, 2008 direction from the then Minister of Energy to the OPA. That direction 
required the OPA to competitively procure a 900 MW gas-fired generation facility to be located in  the Southwest GTA 
which was designed to support local reliability needs and requirements. 

The OPA's presentation (deck) explores three main avenues of analysis, then provides a generalized risk-assessment of  
each. These are: 

• Terminating the contract with TCPL 

• Amending the contract with TCPL 
• Re-characterizing the transaction so t11at TCPL acquires the assets (site, technology, goodwill/copywrite, etc.) of 

one of the unsuccessful suppliers (the "Mississauga site"). 

1. Terminating !he contract with TCPL: The OPA deol1 does a good job of articulating the main characteristics and 
risks associated with terminating (or repudiating) the contract between itself and TCPL. I t  identifies the following 
transactional risks affecting this option: 

• Delay associated with any structured termination designed to minimize costs to the OPA. While the deck does not 
detail the steps that could be taken to effect this kind of termination and the kinds of costs that might otherwise be 
minimized, the main points are present and well-made-that attempting to terminate the contract prematurely (prior 
to its normal expiry date) would leave the OPA open to suit for damages and would result in rate-payer exposure in 
the millions of dollars. 

• OPA deck correctly points out that there is no provision explicitly empowering the OPA to terminate for 
"convenience". 

• Per Article 1 1 .1 (g), the OPA deck correctly and accurately identifies the instances in which tfre OPA can exercise 
its contractual rights of termination, namely the arising of an "event of default" and events leading to "force 
majeure· -

o The deck does a particularly good job at setting out the structure of relevant provisions within the force 
majeure Article (Article 1 1  ), including suppliers' unilatteral right of termination alter the commercial operation 
date is delayed for more than 365 days due to a failure to obtain necessary permits - the OPA would return 
the performance security while being liable for no further costs. 

o Either party can terminate where C.O.D. is delayed for 24 months and payout by OPA is on the same basis 
as above; 

o Either party can terminate where C.O.D. is delayed for 36 months in any five-year period, and payout by 
OPA is on the same basis as above plus any amounts due under contract; 

• Any attempts by the OPA to unilaterally terminate the contract outside of a defensible or verifiable event of default 
by the supplier (TCPL) or in the absence of an event triggering force majuere would likely expose the OPA to 
significant risl1s under the contract, including litigation risks for damages. 

2. Amending the contract with TCPL: 

The OPA deck correctly identifies the option of bilateral amendment where both parties mutually agree to amend the 
existing contract in order to accommodate the new regulatory risks. The deck correctly notes that the terms of any 
amendment would be the subject of "negotiation" (hard bargaining) which would most likely involve significant costs. 

o While the deck does raise the issue of costs, in a general way, and applies an order of magnitude of $1 00 
M to them, there is no attempt to break down the kinds of costs which could (or most likely) be the subject 
of negotiation in any detailed way. The decision not to do so may have as much to do with the 

04/30/201 0  
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presentation format rather than with any lack of analysis on this point. Costs and damagas can be notoriously 
difficult to quantify with precision, depending upon the complexity of project and the economic analysis 
lnvolved. 

o There may be other costs beyond the supplier's sunk costs (e.g. costs of gas turbines, etc.) that need to 
be reckoned with - including TCPL vying for a sliver of economic loss associated with either (t) proiits due 
under the contract or  (ii) the amount otherwise atiainable by it where it was able to perform under the 
contract (contract damages) or invest its money elsewhere (in remunerative projects) (tort law damages, 
depending), Whether and under what circumstances such would be ultimately recoverable at law would 
involve detailed case-law analysis which is  not open to us here given the current time-frame associated 
with this engagement. We would posit that contract versus tort theories of damages would have to be 
further investigated in light of their epplicability in this scenario. 

Nuanced Interpretative Options relating to amendment: 

There are many ways to read and interpret legal agreements, even {depending upon the text oi the agreement) managing 
interpretations which neither party contemplated or bargained for. Hence, what is  offered up below relates to a possible 
and rather nuanced interpretation of certain clauses of the agreement wl1ich could, if such interpretation carries the day in 
court, result in other options which the OPA could consider - however, the risks are that the interpretation may not, in fact, 
carry the day in court or in arbitration/mediation: 

• Generalizing Clause beyond Article ·t: Whether clause 1 .1 0, and in particular the opening flush of 1 .1 0  
and para (a) read together, could allow the OPA, as "buyer', to force good-face negotiations with TCPL designed to 
replace one or more relevant provisions of the contract with provisions which are more favourable to the OPA in 
light of what the OPA would have to be will ing to characterize as the failure of TCPL to obtain or maintain, on an 
enduring basts, its requisite municipal approvals. 

1.10 Invalidity, Unenfon:eabi!lty, or Inapplicability of lndices and Other Provisions 
In the event that either the Buyer or the Supplier, acting reasonably, considers that any provision 
ofthis Agreement is invalid, inapplicable, or unenforceable, or in the event that aoy index or 
price quotation referred to in this Agreement, inciuding the Gas Price Index (DA), ceases to be 
pnblished, or if the basis tl1erefbr is changed materially, then: 

(a) if a provision is considered to be invalid, inapplicable cr unenforceable, then the 
Party considering such provision to be invalid, inapplicable or unenforceable may 
propose, by notice in writing to the other Party, a replacernent provision and the 
Buyer aod the Snpplier and, at the Buyer's discretion, those Oilier Suppliers who 
are required by the Buyer to participate, shall engage in good faith negotiations to 
replace such provision with a valid, enforceable, and applicable provision, the 
economic effect of which substa.utially reflects that of the invalid, unenforceable, or 
inapplicable provision which it replaces; 

Successiul utilization of this clause could force good-faith amendment negotiations and, depending upon the 
circumstances, where arbitration is selected or triggered (see Article ' 1 .1 O(d)) and the OPA's view wins the day, 
even allow the OPA to amend the contract unilaterally. Clause i .  i O(e) provides ior a structured approach to 
amendments and admits of the possibility where the OPA would prepare the amendments where the supplier 
determined not to participate in the arbitration of the matter as is its option pre clause 1 0.1 (d). 

Risks: Clause i. i 0 is set out under provisions whlctl deal with evo!utlon of the !ESO-adminlstered markets and 
include clauses which deal with the contingency of the development of the fabled "Day Ahead Marl<ef'. Hence, 
from a contract-structural point ol view, this line of argument is somewhat risky as the reviewer (Court/arbitrator) 
may be unwilling to see the general phraseology in paragraph 1 . 1 0  (a) as extending beyond Article 1 .  Note that 
where one party does not agree that a particular provision is invalid or unenforceable against it or the other party, 
it rnay trigger the binding arbitration clause found in 1 .1 O(d) (see Exhibit K ior more detail on arbitration process) 
to have the matter determined through binding arbitration. Clause 1 . 1 0(e) sets out !he actual amending process 
associated with clause i .1 0. 

Secondly, whethe r  TCPL's regulatory position (having been changed by the OMS's order �pholding OakevHie's Interim _ 

Control By-Law) could be viewed as an "event of deiaulf' based on the techntcal reading m clause i0.1 (c) IS one potent1al 

avenue (though 1 recommend that this avenue be explored very quietly): the essence of this
. 
argument IS that, based only 

on the technical review of the language, TCPL no longer holds the necessary permits or autnonzat1ons a! mun1c1pal law to 

04/30/2 0 1 0  
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utilize its site in the manner contemplated at the time it made its proposal and negotiated /executed the contract with the 
OPA. This avenue may well have been explored by the OPA but, given that TCPL did all It could to act to protect its 
regulatory position by appearing before the OMB and exploring Appeals options before the Divisional court, that the OPA 
may have viewed this line o f  analysis as risky or inappropriate: other potential suppliers taking note o f  TCPL's untenable 
position may be warned off future dealings with the OPA should it attempt to characterize this as a Supplier event of  
default (repula!ional / transactional risk). The OPA deck does make reference to inherent reputational risl<s in its deck 
and this is most helpful. 

3. Re·characterizing the transaction so !hal TCPL's proposal is combined (married) with thai of another 
proponent: This option involves TCPL negotiating either with the O PA's assistance or alone (not specified) in respect of 
acquiring rights to utilize or the ownership of all major elements of one of the unsuccessful proponenfs proposal, including 
site, relevant technology, relevant associated goodwill/copywrite, etc. The unsuccessful proponent had received all 
municipal and related approvals lor their site located in M issisauga. 
Note that the fact that the unsuccesslul proponent has received all necessary municipal approvals may not preclude 
Mississauga from exercising its powers under the Municipal Act, 2001 in order to craft new or amended zoning by-laws or 
even interim control by-laws or particulate matter by-laws which could have a deleterious effect on the construction of the 
plant at that location. While the OPA does not delve into this level at detail, the regulatory risk is highlighted as it notes 
that Mississauga has voiced loud and consistent opposition to the construction of gas-fired generation facilities within the 
Municipality. (I believe there is some media coverage which suggests that the Mayor of Mississauga has joined 
supporters in protesting construction of large gas-fired plants in neighbouring municipalities. 

Aside from the costs and delay which the OPA deck does reference, such vehement/concerted opposition would not bode 
well for scenarios which are aimed at re-locating the constructing of the facility to Mississauga. The OPA deck does a 
good job of highlighting this transactional risk as well as the costs associated with any such approach. 

Procurement Process Risks: One concern not specifically identified in the OPA's decl< relates to amendment - one 
important concern is that, where the amendment option is pursued, it must be done in a manner which does not offend the 
competitive procurement process such that other participants (unsuccessful proponents) would be deprived of the 
opportunity to compete on a level playing field with TCPL had it (they) been presented with the contract on terms similar to 
that ultimately presented to TCPL, taking into account the amendments. This is a transactional risk which can only be 
analyzed appropriately in light of any proposed amendments to the contract having regard to the terms and conditions at 
the current contract. For now, it is merely raised as a general consideration. (reputalional / transaclional risk). 

Other Issues 

He-powering !he Lakeview Generation Station: A further bullet is  offered in respect of "re-powering the Lakeview 
Generating Facility" owned by OPG, however the OPA's analysis in respect oi that issue is limited to the observation that 
it would likely entail a lair degree of political risk. My own view is that much in the way oi costs would have to be  
expended in  order to re-power the Lakeview plant, subject to its current operational state. OPG would be  in  the best 
position to provide insight into the economics and regulatory l1urtles (including any attendant delay) associated with this 
approach. This facet of the deck also seems to exist independently oi the main transactional options involving TCPL 
either alone or interacting with other suppliers. 

This is my analysis thus Jar. 

Where more time is permitted more may be done. Do let rne !mow whether this meets your requirements or whether you 
require anything further. 

I am out of the office for much oi the day tomorrow, but should be in the office the balance of the week. 

Kindly, 

James 

From: Bishop, Ceiran (MEl) 
Sent: March 1, 2010 3:08 PM 
To: Rehab, James (MEJ) 
Subject: RE: FYI. 

James - thanks for the voicemail. 
Somehow I think we got o u r  lines crossed- MO would very much like to see this assessme nt  i n  written 
form - not merely your assessment of the completeness/rigou r  of OPA's work, b u t  also of any further 
insights you may have into the contract. 

04/30/2010 
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! spoke to Jerm Tuck and she let me know that the minister is very keen to see this as  soon as  feasible. 
c. 
from: Rehab, James (MEl) 
Sent: March 1, 2010 12:31 PM 
To: Bishop, Celran (MEl) 
sut1iect: RE: FYI. 

Left you a voice-mail which is not to be further forwarded. 
Kindly, 
James 

From: Bishop, Ceiran (ME!) 
Sent: February 2010 1:50 PM 
To: Rehab, James (MEl) 
Su!!jec:t: RE: FYI. 

It's on l ine  
_h tt�lfyy_yy_vy,p_Q_\'Lf;'.L'l.uthorlty�QD.,£ilLG.!'L;'it.Qrfl.9!:':11SLL25l.'l_$_oJJlD.w.E'.sLGT A Co ntr.EJ.c:J; __ '}:h 2.1:lfi.ll<JLI'19r!=.b_Hl_2Q_Q_'l0lol;=I_.Jl_Qf 
here a re other procurement documents 
http://www.powerauthority.on.ca/GP/Page,asp?PageiD=861&SiteNodelD= 2 1 5 &BL_ExpandiD= 

From: Rehab, James (f4EI) 
Sent: February 26, 2010 10:20 AM 
To: Bishop, Ceiran (t4E!) 
Sui)jel:i:: RE: FYI. 

Hi, Ceiran - to do this any justice I'll need a copy of the contract itself (I should have mentioned while on the phone with 
you)-- Can you obtain? 

Kindly, 

James 

from: Bishop, Ceiran (ME!) 
Sent: February 2010 10:03 A�l 
To: Rehob, James (f"'B) 
SoiJjel:l:: F\1\1: FYL 

from: Tuck, Jennifer ( r�El) 
Sent: 25, 2010 5:45 PM 
To: Bishop, Celran (ME!) 
Sub_ject: FW: FYI. 

from: JoAnne Butler [mailto:joanne.butler@powerauthorily.on.ca] 
Sent: February 16, 2010 11:07 AM 
To: Tuck, Jennifer (r-'lEI) 
Cc: Amir Michael Killeavy 
Subiect: FYI. 

04/30/2010 



As discussed . . .  thanks ...  

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelafde Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416·969·6005 Tel. 
416·969-6071 Fax.. 

[®.[ill!;;!,Q_L!lL�_QYLE.G.:l!.ltb_o_IllY.:.Q.o.&g 

04/30/2010 
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• Exit i n g  the contract w i l l  take a long t ime i f  try to m i n im ize ou r  
costs . Conversely ,  i f  we repud iate the contract to make a q u ick 
exit it w i l l  cost ratepayers m i l l ions  i n  potent ia l  damages. 

• A forced "marr iage" of ou r  S upp l ier  and the unsuccessfu l 
P roponent with a permitted s ite wi l l  n ot on ly transfer the prob lem 
to M iss issauga but w i l l  a lso i ncrease ratepayer costs by enterin g  
i nto b i l ateral negotiations .  Th is  w i l l  h i gh l ig ht that the 
g overnment's d i rective and  p rocu rement processes h ave fai l ed 
and  put the g overnment i n  a bad l i g ht .  

" Re-powerin g  Lakeview GS means reneg i ng on  a pub l ic 
! commitment, and  the M in istry's d i rective , to not do  so .  

2 

• Any m ove to a s ite i n  M iss issauga w i l l  mob i l ize just as much 
oppos it io n  g iven the long h istory of other  s ites and the C larkson 
A i rshed Study. 

OPtl 
' tm,, 11 '' 1'.-·•u·� .�wf .·,r 111 
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Term rn nartrnon of the SWGTA Contract 
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• I f  there is  a n  event of Force Majeure that de lays the M i lestone  
Date for Commerc ia l  Operat ion for more than 24  months ,  e ither 
party can termi nate the Contract and the OPA wi l l  retu rn the 

1)erformance security s .  1 1 . 1  h . There is  no  payment to the 
u p p  1er  or  1 s costs by the OPA. � LJ:r-r1Ji' 9 V\._Q_ ftn · O(cJf._ � Cj � � �--

• I f  a Force M ajeure p revents the Supp l ie r  from perfo rm i n g  its 
ob l ig at ions under the contract for a n  agg regate of more than 36 
m o nths i n  any 60 month period , then either party can term inate 
the C ontract and  the O PA wi l l  return the performance secu rity 
(s .  1 1 . 1 ( i ) ) .  There is no  payment to the Suppl ier for its costs by 
the O PA, other  than for amounts a l ready owed to i t  u nder  the 
contract. 
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Termillnatoon of the SWGTA Contract 
Vu ( rcJZ-&. iJ OVh? rvl� � c:2--

• -=ferm inat ion 1!5y any means not expressly p(ovided for under  the 
contract would l i ke ly be a breach of the contract by the O PA. 

• The S u pp l ier  cou ld  sue the OPA for its damages caused by the 
b reach of the contract. v SJ:z.e- L - d _ c , 

• The measu re of d amages that OPA wou ld l i ke ly be l iab le  for 
wou ld  be the Suppl ier's l ost profits over the term of the con tract, 
wh ich wou ld  be q u ite a s ign ificant amount of m oney.  With $ 1  
b i�ion  i nvested at a-(_eturn of 8% or 9% ,  damc;tges wou ld be i n  

. the  n ei g h bourh ood of $80 to $90 m il l io n  pl us  costs for the 
a lready purchased gas turb ines.  These costs w i l l  be passed on 
tol:ne ratepayer via the GAM. 

" I n  add it ion to l i ab i l ity for damages, there wou�b€ cons iderab le  
reputationa l  r isk for the OPA to  do th is .  

( fJ ( � h ... e/\_Q_ f/ CV? _;: Q�cJ 
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Brokerrn ng a 'GMarrruage�� W�·th O·�her P roponents 
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• Furthermore,  i n  o rder to take advantage of the perm its for the 
s ite , ou r  Supp l ier  wou ld  have to rep l icate exactly the 
u nsuccessfu l P roponent's design .  

• I n  o rder  to use the s ite our  Supp l ier  wou ld  have to buy both the 
s ite and  the desi gn ,  and operate it i n  accordance with the i ssued 
perm its . M Ot-e c� J 

• The cost of the s ite and  i ntel lectual p roperty associated with the 
des ign wou ld  be p roh ib it ive. 

* S uch a "marriage" is  also a tacit admiss ion that the p rocurement 
p rocess fa i led . 

o I n  summary, there is  l itt le benefit i n  do i ng  th is and a number of · 

attendant  r isks . 

08:1JJ:ll 
ihi'MIH t> •ln'!" \!tll ,01 i ll.  
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• The P ros and Cons of Lakeview site a re 
PROS CONS 

Transmiss ion capacity i s  sti l l  avai lable Faci l ity wou ld  be 500 metres to 800 metres 
Wrom residential area 

Transmiss ion circuits and structures are sti l l  
standing We were d irected not to re-power Lakeview. 

N o  other  o r  min ima l  transmission upgrading 
This was pub l icly announced. 

work needed Requ i re s ignificant natural gas connection 
and reinfo rcement 

S ite is sti l l  avai lab le 
Need to go through environmental and 
municipal permitting for both generating 
facil ity and gas connection 

Significant delay in  commercia l  operation 
date; might have impact on system rel iabi l ity 

Significant publ ic  push back because of the 
fivork done so far on the heritage project 
planned for the site. 

0� Jj.:ill 
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� t?ontario 
Mlf,I ISTRYOF ENERGY AND INFRASTRUCTURE 

• · I n  consu ltation  with the I ESO, Hydro One, the local distribution utilities and other experts 
and  stakeholders ,  the OPA determined and listed in the I ntegrated Power System Plan 
(2007) a need for approximately 850 MW of new generation with in the SWGT A by 20 1 4  for 
s u pp ly  and system rel iabi l ity purposes . .  

• This need exists because of g rowing demand in the a rea and because of the loss of 1 200 
MW of generation capacity within serving the SWGTA, resu lting from the closure of 
Lakeview GS.  This need remains despite current economic conditions. 

• New generation is also needed within the area to address rel iabi l ity issues in  the area, 
inc lud ing supply adequacy, voltage support and system security, to support coal 
rep lacement by adding back-up to new intermittent renewable supply.  

• Generation  with in the SWGTA adds g reater rel iability, has less environmental impact and · 
is l ikely to be less costly than remote generation with transmission to the SWGT A. 

• The IPSP took into account accelerated conservation and demand management and other 
g e�eration  p lants a l ready planned or under construction i ncluding Halton H i l ls ,  Goreway 
and  Greenfield South. None of these reduced the need within SWGT A. 

• G as generation was identified as the cleanest, most rel iable source avai lable for the 
needed generation as renewable energy of that scale and rel iabi l ity would not be avai lable 
with in the SWGTA. 

2 



V I Q  
I'.I IHISTRYOF ENERGY Af\1 0  INFRASTR R E 

• O n  August 1 8 , 2008, 
gas fired 

O PA to procure approximately 850 

an in-service date no later than December 3 i ,  201 3. 

• O n  
consideration 

Smitherman that site be removed 

• T h e  Ontario Power Autl1ority (OPA) issued a Request for Qualifications on October 2,  2008. 

• The RFQ s pecified a geographic area a n d  specific e lectrical connection site 
ar·ea e ncompassed parts of Etobicoke, Mississaug a ,  and Oakvi l le  and the 
feed the existing Man by Transformer· Station located in Etobicoke. 

• Four companies were 
identification was 
d uring tile RFP.  

seven potential un identified sites i n  
qua l ified companies 

three m u nicipal ities .  Site 
in a s ingle site 

• O n  October 28 ,  2 009 ,  tile M i nister of Energy a n d  I nfrastruCture he ld  a town ha l l  i n  M i ssissauga to engage 
p ubl ic  o n  the p lan for local generati o n .  The O PA, I ES O  a n d  the LDC also presented. O n  M a rc h  3rd, 

2009, the O PA h e l d  a second town hal l  in Mississauga to discuss the SWGTA procurement. 

• O n  M a rc h  1 3, 2009, OPA released R F P  a proposal d u e  d a t e  of J 2009 

3 



('� t?ontario 
ivi iNISTRYOF ENERGY AND 1 1\J FRASTR UCTU RE 

• O n  April 1 ,  2009, the O PA released. the locations that the four eligible firms were planning to 
b id .  The potential sites were: 

lnvenergy Canada Development 
P artnership 

Northland Power Inc. 

Portlands Energy Centre L.P. (name 
changed to TCE in final proposal) 

Southdown Station Partnership (a 
partnership of Sithe Global Power 
Southdown ULC and Sithe Global 
Power Southdown II ULC) 

Avon Energy Centre 

Royal Windsor Energy Centre 

Oal<ville Generating Station 

Southdown Station 
or 
Southdown Station -
Facility B 

445 Hazelhurst Road, 
Mississa·uga 

2400 + 2430 Royal Windsor Drive, 
Mississauga 

1 500 Royal Windsor Drive, 
Oal<ville 

759 - 797 Winston Churchill 
Boulevard, Misslssauga 

•On July Sth, 2009, the OPA received bids from all  four registered participants in  response to the RFP. 

•On September 30, 2009, the Ontario Power Authority announced that it would sign a contract with 
TransCanada Corporation to design ,  bui ld and operate a 900  M W  electricity generating station in  
Oakvi l le .  

4 
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on 
• l ll e  eval u at ion was a m u lti-stage p rocess which looks at p roposal  completeness; 

a d d ressi n g  of mandatory req u i rements, rated criteria eva luatio n ,  and economic eval u "'+ir>n 

• R ated rrit"'r 
procu 

m 8 
the s ubseq 

• Beyond h"'lnro 
the 

• 

• 

fai r  n nr..m 
' 

assessment, comm1 o utreach,  
supp ly, etc. 

p roponent were a lso factors d etermined 
p h ase. 

nda ries of g eneral  l ocation and ab i lity to c o n nect 
soecific s ite was n ot d i rectly eva l u ated a n d  is n ot a 

ires that the p roponent o btain a l l  a p p roval s  a n d  
is o n e  of the rated criteria .  I n  the case 

ind ustri a l  u ses, inc lud ing generati o n .  The Town of 
late in the RFP orocess. at a t ime when the 

tea m  
the OPA, I ESO a n d  the OEB.  T h e  comm ittee h a d  

r an d  its activities were overseen b y  a n  indepencjent F ai rness 

the process was " a oroced u ra l ly 
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MIHISTRYOF ENER GY AN D I N FRASTRUCTU RE 

Oakvil le Generating Station 
m Announced September 30 ,  2009 as win ning  p roposal  i n  O PA South 

West GTA competitive p rocurement. 
m 900  MW comb ined cycle e lectricity generat ing stat ion to be bu i lt and 

o per·ated by TransCanada Energy Ltd . Contract specifies 
commerc ia l  operation  by Q1  20 1 4 . 

�� Located o n  an existing  1 5-acre i nd ustr ial s ite with i n  the Ford 
p roperty at 1 500 Royal Windsor  Drive i n  the Town of Oakvi l le .  The 
s ite was zoned for i ndustria l  purposes i nclud ing  e lectr icity 
g e neratio n  and i s  near natural gas p ipe l i nes and the h ig h  voltage 
e lectricity g ri d .  

· �� The p lant is undergo ing  an  Environmenta l approval .  O n  January 26 ,  
2 0 1 0 TransCanada pub l i shed a d raft Environmental Review Report 
(ERR). 
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