1

surrendered the Haldimand Tract to the Crown for transfer to the Six Nations.
Accordingly, there is only a small potential for disturbance of hitherto undiscovered
Ojibway burial and archaeological sites.

Given the possibility that burial sites or culturally significant archaeological sites might
be uncovered during construction of the KWCG Project, it might become necessary to
consult the Six Nations/Haudenosaunee, the Huron Wendat or the Mississaugas of the
New Credit on such discoveries.

CLOC has suggested that it 1s impossible to say whether a duty to consult in relation to
burial or archaeological sites has been triggered until a specific Project site is identified
and an initial archaeological assessment done on the site - or until human or
archaeological remains are actually discovered. Accordingly there is no need to make
contact with any Aboriginal community on the issue at the present time.

Unless it is known that a particular proposed site is very likely to have aboriginal
remains, CLOC advises that giving notice would be premature and it is preferable to wait
until information emerges through the processes that presently exist, for example under
the Cemeteries Act. I new information does arise as the required archaeological work is
undertaken, then the need for notice will have to be re-assessed, and existing processes
(which require consultation with culturally affiliated communities, and mitigation)
allowed to run their course.

Apart from the Six Nations, the Mississaugas and the Huron Wendat, there appear to be
no other Aboriginal communities potentially having a right to be notified of the KWCG
Project. In particular, the possibility of MEtis s. 35 rights has been considered and, in the
undersigned’s opinion, no such claims can credibly be made in the vicinity of the
proposed Project, and therefore there is no requirement to notify or consult MéEtis
representatives.

Streneth of Claims Assessment' ™

The second step of the analysis is to assess the legal strength of the assertions made by
Aboriginal communities. This 1s necessary except where the rights in question have
already been affirmed by a court or are clearly included in a Treaty, in which case they
should be treated as established rather than asserted.

With respect to the Haudenosaunee claims in relation to the Haldimand Tract, the
analysis established by the Supreme Court in Delganuadov'® and Bernard and Marshall'”
requires that, to establish Aboriginal title, an Aboriginal community must show that it
occupied the land exclusively at the time that the Crown asserted sovereignty. Given the

¥ Once again the undersigned acknowledges the assistance of counsel for MAA, MNR and CLOC in the
preparation of this analysis, The legal positions referred to are not formal MA A, MNr or CLOC positions
ar Ontario corporate legal positions but rather those of the Ministry of Energy Legal Services Branch.

" Delgamuuloy v. British Columbia, [1997] 3 S.C.R. 1010.

YR v. Marshall; R. v. Bernard, [2006] 2 S.C.R. 220, 2005 SCC 43.
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history of the Haldimand Tract and the surrounding area, it is highly unlikely that Six
Nations will be able to establish a claim to Aboriginal title.

The 1797 surrender and sale of the Cambridge area lands that had been granted to the Six
Nations under the Simcoe Deed appears to be valid. The historical record is clear that
Joseph Brant and the other Six Nations Chiefs at the time wanted to sell their land to
whomever they chose. Indeed, the Chiefs insisted on selling and the Crown reluctantly
agreed to confirm such sales. It appears that since the 1797 surrender in question, the
elected Six Nations Band Council has never formally objected to the validity of the
surrender.

Even if the surrender were invalid, Chippewas of Sarnia'® may apply to this situation. In
this case, the Chippewas of Sarnia brought an application for a declaration that they
retained their Aboriginal title because the lands in question were not properly surrendered
in the 1800s. The Ontario Court of Appeal agreed that the surrender was defective but
declined to grant Aboriginal title to the Chippewas because the lands were now owned by
innocent third party purchasers for value without notice. The Chippewas’ proper remedy
was damages against the Crown.

As in the Sarnia case, the Six Nations of the Grand River acquiesced in (indeed, insisted
upon) the 1797 surrender, conducted themselves as if the surrender was valid, and did not
complain or assert that there was anything wrong with this surrender for over 200 years.
Sarnia is not a duty to consult case, but when it applies, it weakens the strength of the
Aboriginal title or invalid surrender assertion, thus pushing any duty to consult closer to
the shallow end of the spectrum.

With regard to the 1701 Nanfan Treaty, the courts have recognized the validity of this
Treaty, so the hunting right guaranteed under this Treaty must be treated as established.
Furthermore, although the express right in the 1701 Treaty is to hunt, it is likely that
fishing, trapping and the gathering of edible plants are incidental to and included in the s.
35-protected right. As for the argument that the Six Nations surrendered its 1701 Nanfan
Treaty rights to hunt and fish in the 1797 surrender, as indicated above we defer to the
consensus legal position that Nanfan Treaty hunting rights continue to apply in the
portions of the Haldimand Tract in issue pending additional research.

In light of the decision in R. v. Williams and Taylor, the Mississauga’s of the New Credit
should likewise be treated as having a harvesting right or a strong claim to such a right
under Treaty No. 3. Such a right would apply to the lands on either side of the
Haldimand tract including the lands east (downwind) of Cambridge.

Of course, given that most of the land in the areas under consideration is patented,
privately held, and employed for “visibly incompatible” purposes'’ (e.g. industrial,
residential, commercial, agricultural), the ability of the Six Nations and the Mississaugas
to exercise hunting or other harvesting rights in these areas is substantially curtailed.

¥ Chippewas of Sarnia Band v. Canada (Attorney General), 2000 CanLLll 5620 (ON C.A.).
" See: R. v. Badger [1996] 1 S.C.R. 299.



Finally, as indicated above, the Six Nations and the Huron Wendat, and possibly the
Mississaugas have interests in respect of any burial sites — and likely also in relation to
any culturally significant non-human archaeological remains — that may be discovered in
the course of archaeological studies or construction. Such legal rights should be taken as
established. However notice is not necessary until there is an actual discovery or the
strong likelihood thereof.

Patential Adverse Effects of the Project

The next step in the analysis is to consider the potential adverse impact of the project on
the established and asserted s. 35 rights discussed above.

Environmental impact generally

In response to our request for information on the potential environmental impact of the
proposed KWCG Project, your staff has provided us the following set of guestions and
ANSWErS:

Q. Simple-cycle gas turbines are not the most efficient gas technology for
electricity generation. Why is this being chosen over the combined-cycle
option?

A. Specific circumstances always determine the best technical solution for each
situation. Due to the specific needs of KWCG and Ontario’s system
requirements in general, this generator will run only for short periods during
times of peak demand. Simple-cycle generation is the most efficient and cost-
effective technology for this need. Simple-cycle provides a high degree of
operating flexibility to keep total system generation and demand in balance in
real time. Other gas-fired configurations — combined-cycle and co-generation
—-have different operational characteristics which make them more suitable in
locations with different demand situations.

Q. What is the environmental impact of what you are proposing?

A. Specific land-use and other environmental impacts will be determined and
addressed during the environmental assessment process, once the preferred site
is selected. Regulations are dictated and enforced by the Ontario Ministry of the
Environrnent.

However, it should be noted that natural-gas fired generation is one of the
cleanest fossil fuel power generating technologies. Compared with other fossil
fuels, natural gas emits lower quantities of carbon dioxide and sulphur oxides.
Modern gas turbine combustion systems are designed to minimize pollutants.

Q. What about noise?
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A. Like other industrial [acilities, natural gas-fired [acilities will emit low levels
of noise to some degree. For comparative purposes, the noise levels might be
described as the equivalent of a gentle rainfall or a quiet residential area.

In addition, in response to our question regarding the possible use of river water to cool
the proposed plant, your staff advised us that because of the location and single cycle
technology the plant would be primarily air-cooled and any use of water would be very
limited. Furthermore, any heated water would be vented as steam and not discharged into
local streams or rivers such as the Speed or the Grand.

The above information does not provide a complete basis for determining the
environmental effect of the proposed KWCG Project including any adverse impact on
hunting, fishing, trapping or the gathering of edible plants. We note, however, that the
proposed KWCG Project is intended to operate for a few days a year to generate power at
periods of peak consumption. It is also noted that the likely site for the plant is a built-up
industrial arca beside Highway 401. This is an area that is assumed to have significant
air pollution from existing industrial, commercial, residential and transportation
activities. Given economic growth, such emissions are also assumed to be growing.

We have no information that the additional emissions caused by the KWCG Project
would be significant in this context. Certainly the amount of new emissions from the
Project would be Iess than what would result from any major new industrial development,
given that gas will only be burned during periods of peak electricity demand. While air
emissions and toxicity is a cumulative phenomenon, and not one within the expertise of
the undersigned, common sense suggests that it is unlikely any harm to hunting and
fishing success in the area would be detectable or traceable to the KWCG Project.

In the result, we rank the impact on any hunting, fishing, trapping and gathering of plants
that occurs in the area surrounding the proposed Project as minimal. This is subject to
additional environmental information that may be acquired as project planning and
approvals proceed.

Traditional harvesting activity

The government of Ontario has no reliable information regarding actual traditional use of
lands near Cambridge by either the Six Nations of the Grand or the Mississaugas of the
New Credit. Such information would be relevant and, if it were available, helpful in
making the present preliminary assessment.

In response to our request, the MNR provided a general sense, based on anecdotal
information, that the scale of any Aboriginal fishing or harvest of deer and turkey would
be small. MNR cautions that this information is speculative and not reliable. MNR has
no information at all on trapping or plant harvesting in the area. As the area in question
is largely in private hands, it may be that more significant Aboriginal harvesting takes



place with permission on such lands, but enforcement officers do not typically patrol
private lands so the MNR is not aware of such activity if it occurs.

First Nations that are notified of the KWCG Project will have the opportunity to provide
better information on any hunting, fishing, trapping or gathering of plants that they may
carry on in the surrounding areas.

While acknowledging that there is extremely limited information on this matter, in light
of the current intensive industrial, residential, commercial and agricultural land use in the
area, and the extent of the patented, privately held lands and visibly incompatible uses,
the view of the undersigned is that it would be surprising if significant traditional First
Nation harvesting occurs.

Conclusion — “Denth” of consuliation required

According to the Supreme Court, s. 35 consultation takes place on a spectrum from deep
consultation (entailing full engagement and negotiation with the Aboriginal community,
and possibly even a requirement of Aboriginal consent where there is a title interest
affected), through medium to shallow consultation (which could entail mere notice and
the provision of information).”

As stated at the outset, the determination of the depth of consultation of an Aboriginal
community 1s based on the strength of claims assessment and the impact assessment. If
the legal rights and claims of an Aboriginal community are strong, and the potential
impacts of the project on these rights and claims are significant, then deep consultation is
required. 1f the claims are weak and the impacts mild, then a lower level of consultation
is sufficient to meet the constitutional requirements.

We conclude, with respect to the Six Nations of the Grand River, that, in light of:

e the location of the KWCG project in the Haldimand Tract, but the
low legal strength of any title or other relevant claims based on the
Tract and Lord Simcoe’s Deed,

® the 1701 Albany Deed (Nanfan Treaty), which establishes an
express hunting right which applies outside the Haldimand Tract
south of a line that proceeds due west from Toronto, and may also
apply in the Haldimand Tract if the right was not surrendered in
1797, and

@ the Grand River Notification Agreement and proposed Interim
Notification and Engagement Protocol Agreement, the spirit of
which suggests providing notice,

W o
" Haida, supra.
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e the possibility of discovery of burial or archaeological sites, of
Neutral origin particularly, at the Project site,

° the minimal predicted impact of the KWCG Project on the Six
Nations’ established and asserted harvesting rights,

a depth of consultation of the Six Nations of the Grand River at the low end of the scale
is sufficient to satisfy the requirements of s. 35.

With respect to the Mississaugas of the New Credit, in light of:

° the likely right, if claimed, to a Treaty right to harvest applying to
arcas a few kilometers distant from the likely site of the KWCG
Project,

° the Grand River Notification Agreement, the spirit of which would

appear to suggest providing notice, but which does not on its face
apply to the Project area,

° the small possibility of discovery of Ojibway burial er
archaeological sites,

° the minimal predicted impact of the KWCG Project on the
Mississauga’s established/asserted harvesting rights,

a depth of consultation of the Mississaugas at the very low end of the scale is sufficient to
satisfv the requiremenis of s, 35.

Finally, with respect to the Huron Wendat, in light of:

° the established entitlement of the Huron Wendat to be consulted in
respect of archaeological and burial sites in areas formerly
occupied by the Huron (Wendat) Confederacy and related nations,

» the possibility of discovering burial sites and archaeological sites
of the Neutrals, some of whom joined the Huron Wendat, and

o the absence of any other rights or alleged rights or potential
impacts on the Huron Wendat,

it would be premature to provide notice to the Huron Wendat before site selection and
archaeological studies or an actual discovery, but should there be a discovery relevant to
the Huron Wendat the existing procedures for such finds, which entail notice and
consultation, should be followed.
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Timing of notice and consuliation

The duty to consult is triggered when the Crown contemplates proceeding with a project
that may have an adverse effect on established or credibly asserted s. 35 rights. The
decision need not be the final decision or the last opportunity for the Crown to approve a
project or deny approval. Decisions that are merely steps in the strategic planning for the
KWCG Project may also trigger the duty to consult.”’

There seems to be little doubt that a decision by the Minister to issue a direction to the
Ontario Power Authority to begin the procurement process for the KWCG Project
constitutes such a step or decision.

This does not mean that all consultations must of necessity be complete prior to any
direction being issued. However, it 1s recommended that notice to the Six Nations and
the Mississaugas ke given early, and prior to issuance of the direction. Also, language
should be included in the direction that requires the Crown’s s. 35 consultation duty to be
fulfilled prior to any decision to proceed with the project.

I am available to discuss any questions that you might have about this preliminary
assessment and the Crown’s compliance with the s. 35 duty in relation to the KWCG
Project.

Peter Landmann
Counsel

" Haida, supra at 1975, 76:

The Province argues that, although it did not consult the Haida prior to replacing the
TFL. {Tree Farm Licencel, it “has consulted, and continues to consult with the Haida
prior to authorizing any cutling permits or other operational plans™ (Crown’s factum, at
para. 64},

[ conclude that the Province has a duty to consult and perhaps accommodate on T.F.L.
decisions. The T.FI. decision reflects the sirategic planpine lor wtilization of the
resource. [Jecisions made during strategic planping may have potentially serious impacts
on Ahoriginal rights and tde.

[emphasis added]
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From:; T T Calwel, Cérolyn {MEI}

. 36{1{:" itianin o 'J.E.i.hﬂa\ry’ '28:;'"“20'1:1 ﬁ D3 B g
To: Landmann, Peter (MEI)
Cc: Perun, Halyna N. (MEI)
Subject: Re: 6\ refated Q and A

Thanks, Peter - yes, this relates to a direction. Wil forward fyi when back in office. | have no information about the current
thinking about the site or whether any consultation has cccurred.

Carolyn

Frem: Landmann, Peter {(MEI)
To: Calveell, Carolyn (MED)

Cc: Perun, Halyna N. (IMEI)
Sent: Wed Jan 26 11:12:25 2011
Subiject: RE: 6N related  and A

| assume this €1 and A is triggered by the issuance of a direction to the OPA? 1did a
preliminary assessment on this proposal. ltis atiached and | have reproduced the
executive summary below. You will see that | recommended that the direction require
the duty to consult be fulfilled. At the time the site was an industrial park beside the
401. Aswe knew the site, | also recommended consultation prior to issuing the
direction. Assuming the client complied with that advice {I do not have the direction)
then the answer to the Q is straightforward:

5. This ared is in the Haldimand Trach Wil the First Nations be impacted? If so have they
been consulted and provided agreement?

A. As with all significant energy projects any potentially affected First Nations are
notified and Ontario ensures that any duty to consult and accommodate is
fulfilled. [if there has already been consultation, one could go on to add more
info such as:] Consultation has already begun and is ongoing. [and/or] The
L have indicated that they support the project.

 would also bring to your attention that the 1701 opinion of CLOC, if not rejected by

clients, would require us to consult Belleville, Cornwall and Muskoka Iroquois as well
as the Six Nations. | am going to send you another email on that fyi as that issue is

coming to a head this week.

EXECUTIVE SUMMARY

The present assessment concludes as follows:
P

e the Six Mations of the Grand River (Elected Band Council and traditional Haudenosaunce Chiefs) have
S. 35 rights and asserted rights in the Cambridge area and a right to be notified of the KWCG Project:



:

a depth of consultation of the Six Nations of the Grand River at the low end of the scale is sufficient &
satisfy the requirements of s. 35; Pl y

the Mississaugas of the New Credit also have potential s. 35 rights near the Cambridge area and a right
to be notified of the KWCG Project;

a depth of consultation of the Mississaugas at the very low end of the scale is sufficient to satisfy the
requirements of s. 35;

the Six Nations of the Grand River, the Huron Wendat (based near Quebec City), and the Mississaugas
of the New Credit may have a right to be consulted if any ancestral burial sites or culturally affiliated
archaeological remains are discovered — or are very likely to be discovered — at the Project site;

notice to and consultation of Aboriginal communities in relation to burial sites and archaeological
remains should await Project site selection and any information that emerges under existing
mechanisms;

a decision by the Minister of Energy to issue a direction to the Ontario Power Authority ("OPA™) to
begin the procurement process for the KWCG Project triggers the s. 35 duty to consult;

this does not mean that all consultations must be complete prior to a direction being issued, but it is
recommended that notice to the Six Nations of the Grand River and the Mississaugas of the New Credit
be givencarly, and prior to issuance of the direction; and finally

language should be included in the direction that requires the Crown’s s. 35 consultation duty to be
fulfilled as a condition for proceeding with the Project.

Peter Landoriizns

Ministry of the Attorney General
Legal Services Branch

Ministry of Energy and Infrastructure
777 Bay Street, dth Fioor

Toronto ON M5G 2E5

Telephone:  416212-2418
{Hackberry, 416 785-7327

Cell: 514 512-94892
Facsimile: 416 325-1781
E-mail: neter landmann@ontario.ca

This e-mail message and any files transmitted with it are solicitor-client privileged, confidential and/or exempt
from disclosure under applicable law. They are intended only for the named recipient(s) above. If you are not

the intended recipient(s), any dissemination. distribution or copying of this ¢-mail message or any files
transmitted with it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s). please notify the sender immediately and delete this e-mail message.
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me: Calwell, Carolyn (MEI}

. SeF+: JanBary 26, 2011 10:46 AM
To: fandmar\r Peter {MED)

Cc: Perun, Halyna N. (IMEI)
Subject: 6N related Q and A

hese are (s and As related ic the KW plant that T
re: Haldimand and give me your thoughts? | am concerned poli
asap piuase( Thanks very much.

ransCanzdza and the 8P A are nagoiiaiing. YYould you please ook at
c ess welll _;S jammed 1o respond. Need

Fromy: Kovesfalvi, Svivia (IME?)

To: King, Ryan (MEI}; Calwell, Carolyn (MET}
Cc: Kulendran, Jesse (MET)

Sent: Wed Jan 26 10:06:56 2011

Subject: latest

date revised to spring 2015
- yellow highlights additions from opa mats

Yiki's team reviewing relevant sections nowv
- We have until noon to finalize
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me. . - Calwell Carolyn (MEI)

Sent: ' January 26, 2011 11:37 AM™

To: Landmann, Peter (MEI)

Ce: Perun, Halyna N. {MEI)

Subject: RE: 6N related Q and A

Attachments: KWC TransCanada Direction.20 12 2010.cin.cocx

This is the latest direction — it will be revised following a noon meeting with the MO. Again. thank you for your help with
the Q and As.

From: Landmann, Peter (MEU
Sent: January 26, 2011 11:12 AM
To: Calwell, Carclyn (MED)

Cc: Perun, Halyna N. {IVET}
Subiect: RE: 6N related G and A

I assume this Q and A is triggered by the issuance of a direction to the OPA? [ did a
preliminary assessment on this proposal. it is attached and | have reproduced the
executive summary below. You will see that | recommended that the direction require
the duty to consult be fulfilled. At the time the site was an industrial park beside the
401. As we knew the site, | also recommended consultation prior to issuing the
direction. Assuming the client complied with that advice (I do not have the direction)
then the answer to the Q is straightforward:

5. ‘This'areais in the Haldimand Tract. Will the First Nations be impacted? If so have they
been consulted and provided agreement?

A. As with all significant energy projects any potentially affected First Nations are
notified and Ontario ensures that any duty to consult and accommodate is
fulfilled. [if there has alreacly been consultation, one could go on to add more
info such as:] Consultation has already begun and is ongoing. [and/or] The

B ____have indicated that they support the project.

I would also bring to your attention that the 1701 opinion of CLOC, if not rejected by

clients, would reguire us to consult Belleville, Cornwall and Muskoka froquois as well

as the Six Nations. | am going to send you another email on that fyi as that issue is
coming to a head this week.

EXECUTIVE SUMMARY

The present assessment concludes as follows:

= the Six Natuons of the Grand River (Elected Band Council and traditional Haudenosaunce Chiefs ) ha
s. 35 rights and asserted rights in the Cambridge area and a right to be notilied of the KWCG Project

Vi



« adepth of consultation of the Six Nations of the Grand River at the low end of the scale is sufficient to .
satisfy the requirements of s. 35; '

o the Mississaugas of the New Credit also have potential s. 35 rights near the Cambridge area and a right
to be notified of the KWCG Project;

e a depth of consultation of the Mississaugas at the very low end of the scale is sufficient to satis{y the
requirements of s. 35;

e the Six Nations of the Grand River, the Huron Wendat (based ncar Quebec City), and the Mississaugas
of the New Credit may have a right to be consulted if any ancestral burial sites or culturally affiliated
archaeological remains are discovered —or are very likely to be discovered — at the Project site;

e notice to and consultation of Aboriginal communities in relation to burial sites and archaeological
remains should await Project site selection and any information that emerges under existing
mechanisms;

e u decision by the Minister of Energy to issue a direction to the Ontario Power Authority (“OPA™) to
begin the procurement process for the KWCG Project triggers the s. 35 duty to consult;

e this does not mean that all consultations must be complete prior to a direction being issued, but it is
recommended that notice to the Six Nations of the Grand River and the Mississaugas of the New Credit
be given carly, and prior to issuance of the direction; and finally

e language should be included in the direction that requires the Crown’s s. 35 consultation duty to be

fulfilled as a condition for proceeding with the Project.

DPeter Lapdmdirs

Ministry of the Atiorney General
Legat Services Branch

Mimsstry of Energy and Infrastructure
777 Bay Skreat. &th Floor

Torento ON MSG 2E5

Telephene: 416 212-2418
Blackberry: 416 705-7327

Cell: 514 512-9492
Facsirnie: 416 325-1781
E-mail peterlandmann(@ontarie.ca

This e-mail message and any files transmitted with it are solicitor-client privileged, confidential and/or exempt

from disclosure under applicable law. They are intended only for the named recipient{s) above. If you are not

the intended recipient(s). any dissemination, distribution or copying of this e-muil message or any files
transmitted with ivis strictly prohibited. If vou have received this message in error, or are not the named
recipient(s). please notily the sender immediately and delete this c-mail message.



. From: Calwell, Carolyn.( MEIL). ..
 Sent: January 25, 2011 10:46 AM
To: Landmann, Peter (MEI]

Cc: Perun, Halyna N. (MEI)
Subject: 6N related Q and A

These are (s and As related to the KWC plant that TransCanada and the OPA are negoiiating. Would you please look at
#5 re: Heaildimand and give me your thoughts? i am concerned policy won't address and we'll be jammed to respond. Need
asap please. Thanks very much.

C

From: Kovesfalvi, Sylvia (IEI)

Teo: King, Ryan {ME1}; Calwell, Carolyn (MEI}
Cc: Kulendran, Jesse (MEI)

Sent: Wed Jan 26 10:06:56 2011

Subject: latest

- daterevised to spring 2015

yeliow highlights additions from opa mats
- Viki's team reviewing relevant sections now
- We have until noon to finalize
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December 8. 2010

Mr. Colin Anderson
Chief Executive Officer
Ontario Power Authority
Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1Tl

Dear Mr. Anderson,
Re: Kitchener-Waterloo-Cambridge Area New Supply

I write in connection with my authority as the Minister of anrw in (ﬁz‘{iu . Kt‘?Ci‘%C the
statutory power of ministerial direction that 1 have in respect of the Onhmo Power Authority (the
“OPA™) under section 25.32 of the Elecrricity Act, 1998 (the “Act™).

Backeround

The 2007 proposed Integrated Power System Plan forecast need for an additional gas plant in
Kitchener-Waterloo-Cambridee (the “"KWC Area”™). In our Long Term Energy Plan. the
Government identified the continued need tora peaking natural gas-fired plant in the KW Area

where demand 1s growing at more than twice the provincial rate.

The Ministry has determined that it is prudcni and necessary 1o build & simple cycle natural gas-
fired power plant that has « IMI}}LP]&! capacity of approximately A50MW for deployment in the
KW Area by [the spring of EQE@} the ‘“”\}J Project™).

Pursuant o a dircclion dated August 18, 2008 (the 2008 Direction™), the OPA procured from
TransCanada Enerey Lid, ("TransCanada™ the design, construction and operation of a YOOMW
natural gas generating station 1in OQakville (the ~“Oakville Generating Station™). On October 7.
2010, T unnounced that the Oukville Generating Station would not proceed as changes i demand

and supply have made the Oakville Generating station no longer necessary.

Direction

Therefore, pursuant to my authority under subsection 23.32(dy of the Ilectricity Act, 1998, |
direct the OPA 1o proceed with negotiations with TransCanada refated to the KWC Project with

4 view 1o;

4} negotiating and exccuting an implementation agreement which would, among other
things, provide that the OPA indemnity TransCanada pending the completion of o finul
contract with respect to certain costs that TransCanada must incur i an in service date of
the {spring of Z014] 15 to be met:
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b) concluding and executing a definitive contract with TransCanada by [June 30, 2011],
which will address the reliability needs described above.

In negotiating this contract, it is anticipated that the OPA will have regard to (i) a reasonable
balance of risk and reward for TransCanada, and (ii) the costs reasonably incurred by
TransCanada with respect to the Oakville Generating Station. [t is further expected that the
contract provide for an in service date of no later than [spring of 2014].

As with all electricity generation projects procured by the OPA, the KWC Project shall be
required to undergo all local, municipal and environmental approvals to ensure. it meets or
exceeds regulated standards, including those for air quality, noise, odour and vibration.

For greater clarity, the OPA is not required by this direction to enter into a contract with
TransCanada if it is unable to reach agreement with TransCanada on terins that satisfy the

requirements of this direction.
| further direct that the 2008 Direction is hereby revoked.

This direction shall be effective and binding as of the date hereof.

]
Brad Duguid
Minister of Energy
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From: Ldndnnonn Peter (MEI)
Sent: o January 26,2011 12:38 PM
To Calwell, Carozyn (MEI)

Ce: Perun, Halyna N. (MEI)
Subject: RE: 6N related Qand A

The draft directive does not comply with my legal advice to include a reference to the
duty to consuli.

+ language should be included in the direction that requires the Crown’s s. 35 consultation duty to be
fulfilled as a condition for proceeding with the Project.

This has been standard in previous similar directives and its absence here is notable.
Te help protect this project from legal chalienge | recommend adding the highlighted
language:

As with alt electricity generation projects procured by the OPA, the KWC Project shall be required to undergo
all focal, mumupal and environmental approvals to_ensure 1t meets or exceeds regulated standards, including
those for air quallu noise, odour and vibration,’ dnd any- duty o censult and” dccommoddtc Aboriginal

communities on the KWC PI‘()}&C[ must be iululled

Peter Lamdinism

Ministry of the Attorney General
ST mr‘w

This e-mail messuge and any files ransmitted with it are solicitor-client privileged, confidential andior excempi
from disclosure under applicable low. They are intended only for the named recipient{s) above. 1 vou are not
the intended recipiont(s), any dissenination. distribution or copving of this c-muail message or any files
rrunsmitied with 1t s stricily prohibited. 1 vou have }‘ccci\'cd Lhis‘ message in error. or are not the numed
recipient(s) please notfy the sender immediately and delete this e-mail message.

From: Caiw .I Carelyn Lf El
Sent: January 26, 2011 1 AL.J/ A
To: Landmann, Peter (MEI)

Cc: Perun, Halyna N. (MEI)
Subject: RE: 6N related Q and A



This is the latest direction — it will be revised following a noon meeling with the MO. Again, thank you for your heip with -
the Q and As.

From: Landmann, Peter (MEI)
Sent: January 26, 2011 11:12 AM
To: Calwell, Carolyn (MEI)
Cc: Perun, Halyna N. (MEI)
Subject: RE: 6N related Q and A

| assume this Q and A is triggered by the issuance of a direction to the OPA? 1did a
preliminary assessment on this proposal. It is attached and | have reproduced the
executive summary below. You will see that | recommended that the direction require
the duty to consult be fulfilled. At the time the site was an industrial park beside the
401. As we knew the site, | also recommended consultation prior to issuing the
direction. Assuming the client complied with that advice (I do not have the direction)
then the answer to the Q is straightforward:

5. This areais in the Haldimand Tract. Will the First Nations be impacted? If so have they
been consulted and provided agreement?

A. As with all significant energy projects any potentially affected First Nations are
notified and Ontario ensures that any duty to consult and accommodate is
fulfilled. [if there has already been consultation, one could go on to add more
info such as:] Consultation has already begun and is ongoing. [and/or] The

have indicated that they support the project.

| would also bring to your attention that the 1701 opinion of CLOC, if not rejected by

clients, would require us to consult Belleville, Cornwall and Muskoka Iroquois as well
as the Six Nations. | am going to send you another email on that fyi as that issue is

coming to a head this week.

EXECUTIVE SUMMARY

The present assessment concludes as follows:

o the Six Nations of the Grand River (Elected Band Council and traditional Haudenosaunee Chiefs) have
s. 35 rights and asserted rights in the Cambridge area and a right to be notified of the KWCG Project;

o a depth of consultation of the Six Nations of the Grand River at the low end of the scale is sufficient to
satisfy the requirements of s, 33;

o the Mississaugas of the New Credit also have potential s. 35 rights near the Cambridge area and a right
to be notified of the KWCG Project;

s a depth of consultation of the Mississaugas at the very low end of the scale is sufficient to satisfy the
requirements of's. 33;



s the-Six Nations-of-the Grand River, the Huron-Wendat{based near Guebee City), and the Mississaugas
- of the New Credit may have a right to be consulted if any ancestral burial sites or culturally affiliated
archaeological remains are discovered — or are very likely to be: discovered — at the Project site; -

s potice to and consultation of Aboriginal communities in relation to burial sites and archaeological
remains should await Project site selection and any information that emerges under existing
mechanisms;

e a decision by the Minister of Energy to issue a direction to the Ontario Power Authority ("OPA™) to
begin the procurement process for the KWCG Project triggers the s. 35 duty to consult;

¢ this does not mean that all consultations must be complete prior to a direction being issued, but 1t is
recommended that notice to the Six Nations of the Grand River and the Mississaugas of the New Credit
be given early, and prior to issuance of the direction; and finally

» language should be included in the direction that requires the Crown’s s. 35 consultation duty to be
futfilted as a condition for proceeding with the Project.

Ministry of the Attorney General
Legal Services Branch

Ministry of Energy and Infrastructure
777 Bay Street, dih Floor

Tororto ON MSG 2E5

Telephone:
Bia €

This e-mail message and any Oles trapsmitted with it are sohcitor-clicot privileged, conbidential and/or exempt

¢

from disclosure under apphicable Tow. They ure in ended oniy for the numed recipients) above, Hyou are not
the intended l'a-cinium(' ). any dissemination, distribunon or copving of this c-mail message or any files
gansmitied with itis stiictly prohibited. 1 vou have received this message 1n error, or are not the named
recipient(s). please notify ghg sender immediately and delete this e-mal message.

From. Coiweil uArOlvn (MEI}
Sent: January 26, 2011 10:46 AM
To: Landmann, Peter {MET}

Cc: Perun, Halyna N, (MEI]
Subiect: ON related G and A

These are Us and A.s related (0 the KWC plant that TransCane i
#5 re; Haldimand and give me your 'muU,A%? farm concerned polioy won
[

‘n’kmt very mu ,% .



From: Kovesfalvi, Sylvia (MEI)

To: King, Ryan (MEI); Calwell, Carolyn (MEI)
Cc: Kulendran, Jesse (MEI)

Sent: Wed Jan 26 10:06:56 2011

Subject: latest

- date revised to spring 2015

- yellow highlights additions from opa mats

- Viki's team reviewing relevant sections now
- We have until noon to finalize



£

borun, Halyna N, (ENERGY)

From: Calwell, Carolyn {MEI)

Sent: © “January 26, 201112:54' PM

To: Kulendran, Jesse (MEH)

Cc: Jennings, Rick (MEI); King, Ryan (ME{); MacCallum, Doug (ME{}: Jenkins, Allan (MEI); Perun,
Halyna N. (ME{); Landmann, Peter (MEI]

Subject: KWC Direction

Attachments: KWC TransCanada Direction.26 (1 2011 .docx

Confidential/Soficitor-Client Privileged

Further to direction just received, please find attaciied a further revised direction, tracked against the version that you
received on Monday. 1alsoadded a statement regarding duty to consult, which follows Peter’s prior recommendation. |
will send a clean version of this dratt to the OPA as a courtesy shortly, asking if the direction creates any impossibility for
it. | will advise later this afternoon when | hear back from the CPA.

Carolyn

This communication may be solicitor/client privileged and contain confidential inferimation only intended for the person(s)
to whom itis addressed. Any dissernination or use of this information sy otfiers than the intended recipient(s) is
prohisited. i you have received titis message in error piease notify the writer and permanently delete the message and
all attachments. Thank you.






TLEGAL ADVICE = PRIVILEGED AND.CONFIDENTIAL = NOT FOR CIRCULATION. ...

January . 2011

Mr. Colin Andersen
Chief Executive Officer
Ontario Power Authority
Suite 1660

120 Adelaide Street West
Toronto, ON M5H |T1

Dear Mr. Andersen,
Re: Kitchener-Waierloo-Cambridge Area New Supply

I write in connection with my authority as the Minister of Energyin order 10 exercise the
statutory power of ministerial direction that T have in respect of the'Ontario Powér Authority {the
“OPAT under section 25.32 of the Electriciry Act, 1998 (the “Act”). o

Backeoround

The 2007 proposed Integrated Power System Pian forecasted need for a gas plant in Kitchener-
Waterloo-Cambridge (the "KW Area™). Buil ding on the negda identitied 1n the 2007 plan. in
our Long Term Energy Plan, the (:owmmuﬁ. zdumflul the value of natural gas generation for
peak needs where it can address local and:system reliability issues. The Government confirmed

the continued need for a clean, modern -natural gas-fired plant in the KWC Area,

The Government has determined with input and advice from the GPA that it 1s prudcm and
{_capircity of
(the "KW

Project’) to meet local system needs. In the KWC Area, demand 1s growing at more than twice

necessary 1o build a simple cycle natural gas-fired power plant that has <onir
approximately A30MW for deployment in the KWC Arca by the spring of 2()1:_;:*

the provincial rate.

Pursuant to a direction dated August 18, 2008 (the “2008 Direction™). the OPA procured trom
TransCanada E nergy Lid. (TransCanada™) ~the design, constrection and operation of a YOOMW
natural gas generaung station in Oakvitle {the “Oakville Generating Station™). On Qctober 7.
20H) Tannounced that the Gakville Generating Station would not proceed as changes in demand

and supply have made the Qakville Generating station no longer necessary.

In light of the furegoing, . the “the Government has discussed  with
TransCanada o project welev-ob e R statben that would meet the KW Area

supply requirement-bsyspst

Therefore, pursuant to my authority under subssection 25 32(4) of the Aoiddfeemrremvsben- 008

direct the OPA to assume responsibility for discussions with TransCanada to procure a R854



LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL~ NOT FOR CIRCULATION

gas plan{_with contract capacity of 450MW in the KWC Area to address the reliability needs

described above, including the negotiation and execution ol an interim implementation
agreement to address the costs of and work on the KWC Project before a definitive agreement is

executed.To best protect electricity rate payers, the OPA should ook lor opportunities to

reprofile investments already made by TransCanada,

It is anticipated that the OPA will complete the contract for the KWC Project by June 30, 201l
having regard to a reasonable balance of risk anwd—rewsrd--for TransCanada, the mutual
termination ol the contract for the Oakville Generation Project and the needs and interests of
Ontario electricity customers. It is further expected that the contract provide for an in service
date of no later than spring of 20154 to meet the demand needs of the community.

As with all electricity generation projects procured by the OPA. the KWC Project shall be
required to undergo all applicable municipal and environmental approvals to ensure it meets or
exceeds regulated standards, including those lor air quality, noise, odour and vibration, _Any

Juty 1o constlt and accommedate Aboriginal communitics on the KWC Project must be fulfilied.

For greater clarity, the OPA is not required by this direction to enter into a contract with
TransCanada if it is unable to reach agreement with TransCanada on terms that satisfy the
requirements of this direction_gnd fully consider rate payers” inerests. In such event, the OPA

may scck to recover its costs, it any, relating.to the implementation agreement in accordance

with its statutory authority.
I further direct that the 2008 Direction is hereby revoked.

This direction shall be effective and binding as of the date hereol.

Brad Buguid
Minister of Energy



Perun, Halyna N, (ENERGY)

From: Calwell, Carolyn (MEI)

Sent: January 26, 2011 3:00 PM

To: MaclLennan, Craig (MEI)

Cec: Kulendran, Jesse (MEI); Perun, Halyna N. (MEI)
Subject: RE:

Attachments: KWC TransCanada Direction.26 01 2011.cln.docx

Clean copy attached. OPA advises of a high level discomfort, but | haven't heard specifics. | understand that the Board
Chair is looking at it. Something more specific is to come, | believe.

Carolyn

From: MaclLennan, Craig (MEI)
Sent: January 26, 2011 2:23 PM
To: Calwell, Carolyn (MEI)
Sulbfect:

Sorry to be annoying but do you have an eta on the letter?

C

Craig MaclLennan

Chief of Staff

Office of the Minister of Energy
Tel: 416-327-3558

oot






January , 2011

Mr. Colin Andersen
Chief Executive Officer
Ontario Power Authority
Suite 1600

120 Aclelaide Street West
Toronto, ON M5H 1Tt1

Dear Mr. Andersen,
He: Kitchener-Waterloo-Cambridge Area New Supply

I write in connection with my authority as the Minister of Energy in order to exercise the
statutory power of ministerial direction that I have m respect of the Ontario Power Authority {the
“OPA”} under section 25.32 of the Flecrriciry Act, 1998 (the “Act™).

Hackeround

The 2007 proposed Integrated Power System Plan forecasted need for a gas plant in Kitchener-
Waterloo-Cambridge (the “KWC Area”). Building on the needs iclentified in the 2007 plan, in
our Long Term Energy Plan, the Government identified the value of natural gas generation for
peak needs where it can address local and system reliability issues. The Government confirmed
the continued need for a clean, modern natural gas-fired plant in the KWC Area.

The Government has determined with input and advice from the OPA that it is prudent and
necessary (o build a simple cycle natural gas-fired power plant that has contract capacity of
approximately 450MW for deployment in the KWC Area by the spring of 2015 {the “KWC
Project”) to meet local system needs. In the KWC Area, demand is growing at more than twice

the provincial rate.

Pursuant to a direction dated August 18, 2008 (the “2008 Direction™}, the OFA procured from
TransCanada Energy Ltd. (*TransCanada™) the design, construction and operation of a 900MW
natural gas generating station in Oakville {the “Oakville Generating Station™). On October 7,
2010, I announced that the Oakville Generating Station would not proceed as changes in demand
and supply have made the Oakville Generating station no longer necessary.

In light of the foregoing, together with the OPA, the Government has discussed with
TransCanada a project that would meet the KWC Area supply requirement.
Direction

Therefore, pursuant to my authority under subsection 25.32(4} of the Act, | direct the OPA to
assume responsibility for discussions with TransCanada to procure a gas plant with contract
capacity of 450MW in the KWC .4Area to address the reliability needs described above, including



the negotiation and execution of an interim implementation agreement to address the costs of and
work on the KWC Project before a definitive agreement is executed. To best protect electricity
rate payers, the OPA should look for opportunities to re-profile investments already made by
TransCanada.

It is anticipated that the OPA will complete the contract for the KWC Project by June 30, 2011
having regard to a reasonable balance of risk for TransCanada, the mutual termination of the
contract for the Oakville Generation Project and the needs and interests of Ontario electricity
customers. It is further expected that the contract provide for an in service date of no later than
spring of 2015 to meet the demand needs of the community.

As with all electricity generation projects procured by the OPA, the KWC Project shall be
required to undergo all applicable municipal and environmental approvals to ensure it meets or
exceeds regulated standards, including those for air quality, noise, odour and vibration. Any
duty to consult and accommodate Aboriginal communities on the KWC Project must be fulfilled.

For greater clarity, the OPA is not required by this direction to enter into a contract with
TransCanada if it is unable to reach agreement with TransCanada on terms that satisfy the
requirements of this direction and fully consider rate payers’ interests. In such event, the OPA
may seek to recover its costs, if any, relating to the implementation agreement in accordance
with its statutory authority.

[ further direct that the 2008 Direction is hereby revoked.

This direction shall be effective and binding as of the date hereof.

Brad Duguid
Minister of Energy



Perun, Halyna N, (ENERGY)

From: Calwell, Carolyr (MEI)
Sent: January 28,2011 4:46 PM
o Perun, Halyna N. {MEI)
Subject: FW: Direction

in the hurry, hurry wait category — direction for TC re: KWC.

From: Kulendran, Jesse (MEI)
Sent: January 28, 2011 4:26 PM
To: Calwell, Carolyn (IMEI)
Subiect: Re: Birection

Not yet signed. Understand there's a delay. Expect next week.

-J
o

Jesse Kulendran - Policy Cocrdinator - Deputy Minister's Office - Ministry of Energy - Tel.: 416-327-7025 - Blackberry:
416-206-13%4

From: Calwell, Carolyn (MEI)
Tea: Kulendran, Jesse {MEI)
Sent: FriJan 28 16:24:47 2011
Subject: Direaction

i Jesse — wondering about the status. Did the Minister sign this week? 1f so, may | have a copy for my file?

Carolyn

This cornmunication may be soiicitor/client privileged and contain confidential information only intended for the person(s)
10 whom it is addressed. #niy dissemination or use of this information by others than the intended recipient{sj is

srohibited. {f you have received this message in error please notity the writer and permanently delete the message and
all attachiments. Thank you.






Perun, Halyna N. (ENERGY)

From: Calwell, Caraolyn (MEI)

Sent: February 1, 2011 11:18 AM

To: Perun, Halyna N. (MEI]

Subject: FW: FYI - OPA Media Call - Toronto Star - KW
imporiance: High

From: Kovesfalvi, Sylvia (MEI)

Sent: February 1, 2011 11:17 AM

To: Calwell, Carolyn (MET)

Subject: FW: FYI - OPA Media Call - Toronto Star - KW
Irmportance: High

Fyl .

From: Smith, Anne (MEI)

Sent: February 1, 2011 11:01 AM

To: Powers, Kevin (MEI); Kovesfalvi, Sylvia (MEI); Cooper, Linda (MEI}; Wismer, Jennifer (MEI); Kulendran, Jesse (MEI)
Cc: Nutter, George (MEI); Lewyckyj, Maryanna (MEI); Cayley, Daniel (MEI)

Subject: FYI - OPA Media Call - Toronto Star - KW

Importance: High

FY!~1{can give a heads up to our media people to look for a potential article.
Let me know any other next steps.
Anne -

From: Ben Chin [malio:Ben.Chin@powerauthority.on.ca)
Sent: February 1, 2011 10:57 AM

To: Block, Andrew (MEI); Smith, Anne (MEI)

Cc: Kristin Jenkins; Tim Butters; Mary Bernard

Subject: Please share with appropriate people
Importance: High

Just took a call from John Spears on ‘rumours’ of talks with Trans Canada, and possibility of plant in Waterloo.

-} said to him we have, and TC has publicly stated that we are in discussions about a project for TC following
announcement on OGS.

-It's too early to speculate where or what that project is.

-agreed with him that LTEP does identify need in KWC, but again, too early to speculate on outcome of talks, just that
we're making good progress

Spears observed TC seems to have indicated they would prefer a project as compensation for Oaleville, rather than cash
or o go to court

! responded: 'again I'd point you to what TC and we said. We have a good relationship with TC, they've developed a lot of
vital energy infrastructure in Ontario, and the approach

has been to look down the order paper at what other projects do we need that tlhey could build. We're making good
progress in that discussion, but it would be speculate to point to any one project at this time. We'll make sure you know
when those discussions have concluded!’



Spears said he may or may not be writing about it.



Perun, Halyna N. (ENERGY)

From: Jenkins, Allan (MEI)
Sent: February 4, 2011 9:19 AM
To: Perun, Halyna N. (MEI)
Sybhject: FW: KWC Direction

From: Jenkins, Allan (MEI)
Sent: February 4, 2011 S:16 AM
To: Calwell, Carolyn (MEI)

Cc: McKeever, Garry (MEI)
Subject: RE: KWC Direction

Just came across this while updating the general gas generaticn House Note, in a section referring to a possible KWC
procurement. This was added in 2009:

° The site search area lies wnhm the Haldxm_and Tract. Ministry legal counsel has __advused_’cha’t

Not sure if this is being considered for the current direction.

From: Calwell, Carolyn (MEI)

Sent: January 26, 2011 12:54 PM

To: Kulendran, Jesse (MEI)

Cc: Jennings, Rick (MEI); King, Ryan (MEI); MacCallum, Doug (MEI); Jenkins, Allan (MEI); Perun, Halyna N. (MEI);
Landmann, Peter (MEI)

Subject: IKWC Direction

Confidential/Salicitor-Client Privileged

Further to direction just received, please find attached a further revised direction, tracked against the version that you
received on Monday. [ also added a statement regarding duty to consult, which follows Peter’s prior recommendation. |
will send a clean version of this draft to the OPA as a courtesy shortly, asking if the directicn creates any impossiility for
it. | will advise later this afternoon when | hear back from the OPA.

Caralyn

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s}
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.






Parun, Halyna N, (ENERGY)

From: Landmann, Peter (ME!)
Sent: February 4, 2011 11:18 AM
To: Perun, Halyna N. (MEl)
Sublect: Re: KWC Direction

{ gave the advice and don't know if it was followed. Whether or not it was | have also recommended adding a provision in
*he directive on.duty to consult. i have not seen a final signed directive. o you know if it is now signed?

Froma: Perun, Halvna N. (MEI)
To: Lanemann, Peter (MEI)
Sent: Fri Feb 04 11;04:24 2011
Subject: FW: KWC Direction

Hi Peter — not sure if an
helow was considered? Thank you

Halyna

Halyna N. Perun

AJDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
oronto, ON M5G ZES

=h (416) 325-6681 / Fax: (416) 325-1781

88: (416) 671-2607

E-mail: Halvna.PerunZ@oriano.ca

ot
i

s

This communicaticn

ything needs to be done on this immediately — but am wondering if in your recommendation the

may be solicitor/client priviliged and contain confidential information intended only for the person(s) to

whomt it is addressed. Any dissemination or use of this infornration by others than the internided recipient{s} is prohibited.

Ifyou |

aiachments. Thank you.

have received this message in error please notify the writer and permanently delete the messags and all

Frarm Jenkins, Allan {MEID)
Zent: February 4, 2011 9:19 AM
Te: Perun, Halyna N. (MEI)
Subiecty FW KWC Direction

rarm: Jenking, Allan (METD)

nt: February 4, 2011 9:16 AM
Caivvell, Carolyn (MET)
McKeever, Garry (IMEI)

: KWC Direction

BE
s}
~
-C

L'} ) - Y T

ai;@em RE:

Just carmne across this while updating the general gas generatic

orocurament. This was added in 2002

in House Note, i a section referring to a possible KWC



» The site search are

plan is

Not sure if this is being considered for the current direction.

From: Calwell, Carolyn (MEI)

Sent: January 26, 2011 12:54 PM

To: Kulendran, Jesse (MEI)

Cz: Jennings, Rick (MEI); King, Ryan (MEI); MacCallum, Doug (MEI); Jenkins, Allan (MEI); Perun, Halyna N. {MEI);
Landmann, Peter (MEI)

Subject: KWC Direction

Confidential/Solicitor-Client Privileged

Further to direction just received, please find attached a further revised direction, tracked against the version that you
received on Monday. | also added a statement regarding duty to consult, which follows Peter's prior recommendation. i
will send a clean version of this draft to the OPA as a courtesy shortly, asking if the direction creates any impossibiiity for
it. | will advise later this afternoon when | hear back from the OPA.,

Carolyn

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
towhom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thankyou.



Eerun, Halyna N. (ENERGY)

From: Landmann, Peter (MEI)
Sent: February 4, 2011 5:36 PM
To: Perun, Halyna N. (MEI)
Subject: Re: KWC Direction

Yes this directive language is good enough. When its signed it would be nice to have original. (Too bad they did not follow
up and consult before but we are often in the position of doing something a bit less than ideal.)

From: Perun, Halyna N. (MEI)
To: Landmann, Peter (MEI)
Sent: Fri Feb 04 17:13:01 2011
Subject: RE: KWC Direction

Hi Peter — the direction as we saw it last contains the following (what Carolyn sent up which was per your
advice}. Is this go enough?

“As with all electricity generation projects procured by the OPA, the KWC Project shall be required to undergo
all applicable municipal and environmental approvals to ensure it meets or exceeds regulated standards,
including those for air quality, noise, odour and vibration. Anv_duty to consult and accommodate Aboriginal
communities on the KWC Project must be fulfilled.

That House book note says legal advice is that Notice to the Six Nations of the Grand Bend be provided before
any direction to procure is given. This wouldn’t be feasible here as the direction is for the OPA to procure this
plant from TransCanada and | don’t think this info is to be outin the public domain until the direction goes out.
So --1s there a response I need to send to Allan on this in light of his email this morning?

Your advice here would be appreciated

Thank you

Flalyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client priviliged and contain confidential information intended only for the person(s) to
whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is prohibited.
If you have received this message in error please notify the writer and permanently delete the message and all

attachments. Thank you.




From: Landmann, Peter (MEI) . .
Sent: February 4, 2011 11:18 AM L
To: Perun, Halyna N. (MEI)
Subject: Re: KWC Direction

| gave the advice and don't know if it was followed. Whether or not it was | have also recommended adding a provision in
the directive on duty to consult. | have not seen a final signed directive. Do you knowifitis now signed?

From: Perun, Halyna N. (MEI)
To: Landmann, Peter (MEI)
Sent: FriFeb 04 11:04:24 2011
Subject: FW: KWC Direction

Hi Peter — not sure if anything needs to be done on this immediately — but am wondering if in your recommendation the
below was considered? Thank you

Haulyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client priviliged and contain confidential information intended only for the person(s) to
whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is prohibited.
If you have received this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.

From: Jenkins, Allan (MEI)
Sent: February 4, 2011 9:19 AM
To: Perun, Halyna N. (MEI)
Subject: FW: KWC Direction

From: Jenkins, Allan (MEI)
Sent: February 4, 2011 9:16 AM
To: Calwell, Carolyn (MEI)

Cc: McKeever, Garry (MEI)
Subject: RE: KWC Direction

Just came across this while updating the general gas generation House Note, in a section referring to a possible KWC
procurement. This was added in 2009:

° The srte search area lles wrthln the Haldlmand Tract Mrnlstry Iegal Counsel has advrsed t_hat

plan is to arrange a Mlnlstry/OPA brreflng of Slx Natlons before a procurement is announCed
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Ferun, Halyna N. (ENERGY)

From: Landmann, Peter (MEI)

Sent: February 4, 2011 8:33 PM

To: Jenkins, Allan (MEI); Perun, Halyna N. (MEI)
Cc: Calwell, Carolyn (MEI); McKeever, Garry (MEI)
Subject: Re: KWC Direction

[ do not have the materials in front of me but if the direction is eftectively a decision to proceed with a gas generation
project in the Haldimand Tract or 1701 treaty subject to regulatory approval it would be ideal to notify 6N and hear what
they have to say first. (It is not just a matter of notice.) But | would ask whether it is still feasible to notify and consult 6N
prior to issuing the direction or whether your timing precludes that? Ifitis not feasible well then you issue a direction which
says you will meet the duty and you consult after. Not quite as good legally but still very likely to meet the duty since the
direction is expressly subject to it.

By the way it would be good (if you as clients believe it in your interests) for you to take an active role on the current 1701
discussions given the MAG advice to consult not just 6N but also Ty, Wahta, Oneida and Akw on projects in SW ont. This
may be an example of a project that that advice will affect unless there is fine ministry push back.

From: Jenkins, Allan (MEI)

To: Perun, Halyna N. (MEI)

Cc: Calwell, Carolyn (MEI); Landmann, Peter (MEI); McKeever, Garry (MEI)
Sent: FriFeb 04 20:02:33 2011 '
Subject: RE: KWC Direction

My question was about the intent, which as | read it, advises that notice be given to the Six Nations before we send the
direction to the OPA.

From: Perun, Halyna N. (MEI)

Sent: Fri 2/4/2011 6:14 PM

To: Jenkins, Allan (MEI)

Cc: Calwell, Carolyn (MEI); Landmann, Peter (MEI); McKeever, Garry (MEI)
Subtech: RE: KWC Direction

Hi Allan — | reviewed your query {in light of the House Book Note info you found from 2009} and what we sent
up in the direciive re duty io consult with Peter and he's fine with what went to the MO ig;

“‘As with all electricity generation projecis procured by the OF A, the KWC Project shall be required to undergo
all applicable municipal and environmental approvals to ensure i meets or exceeds regulated standards,
including those for air quality, noise, odour and vieration. Any duty to consuli and accommodate Aboriginal
communities on the KW Project must be fulfilled.”

Hope this clarifies,
.‘)[a@,rrza

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607



E-mail: Halyna.Perun2@antario.ca

Notice

This communication may be solicitor/client priviliged and contain confidential information intended only for the person(s) to
whom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is prohibited.
If you have received this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.

From: Jenkins, Allan (MEI)
Sent: February 4, 2011 9:19 AM
To: Perun, Halyna N. (MEI)
Subject: FW: KWC Direction

From: Jenkins, Allan (MEI)
Sent: February 4, 2011 9:16 AM
To: Calwell, Carolyn (MEI)

Cc: McKeever, Garry (MEI)
Subject: RE: KWC Direction

Just came across this while updating the general gas generation House Note, in a section referring to a possible KWC
procurement. This was added in 2009:

e The site search area lies within the Haldimand Tract. Mlnlstry Iegal 00unsel has advnsed that
notice be provided to Six Nations of the Grand River. prior to issuance of a direction. The current
plan is to arrange a Ministry/OPA. brleﬂng of Six Nations before a procurement is announced:

Not sure if this is being considered for the currentdirection.

From: Calwell, Carolyn (MEI)

Sent: January 26, 2011 12:54 PM

To: Kulendran, Jesse (MEI)

Cc: Jennings, Rick (MEI); King, Ryan (MEI); MacCallum, Doug (MEI); Jenkins, Allan (MEI); Perun, Halyna N. (MEI);
Landmann, Peter (MEI)

Subject: KWC Direction

Confidential/Solicitor-Client Privileged

Further to direction just received, please find attached a further revised direction, tracked against the version that you
received on Monday. | also added a statement regarding duty to consult, which follows Peter’s prior recommendation. |
will send a clean version of this draft to the OPA as a courtesy shortly, asking if the direction creates any impossibility for
it. | will advise later this afternoon when | hear back from the OPA.

Carolyn

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.



Perun, Halyna N. (ENERGY)

From: Calwell, Carolyn (MEI)

Sent: February 7, 2011 8:51 AM

To: Jenkins, Allan (MEI)

Cc: McKeever, Garry (MEI); Landmann, Peter (MEI); Perun, Halyna N. (MEI)
Subject: RE: KWC Direction

I know you had various back and forths about this on Friday. To be clear, the current direction is to attempt to negotiate a
contract, rather than a direction to undertake a procurement, which the bullet below seems assumed. My point is just that
circumstances around proceeding in this case have changed since 2009.

Carolyn

From: Jenkins, Allan (MET)
Sent: February 4, 2011 1:36 PM
To: Calwell, Carolyn (MET)

Cc: Mckeever, Garry (MEI)
Subject: RE: KWC Direction

The point raised is that the Six Nations should be informed of the direction before we issue it to the OPA. Is that what we
are doing?

From: Calwell, Carolyn (MEI)
Sent: February 4, 2011 12:16 PM
To: Jenkins, Allan (MEI)

Cc: McKeever, Garry (MEI)
Subject: Re: KWC Direction

It's addressed in the most recent draft - thanks for raising.

Carolyn

From: Jenkins, Allan (MEI)

To: Calwell, Carolyn (MEI)

Cc: McKeever, Garry (MEI)
Sent: Fri Feb 04 09:16:26 2011
Subject: RE: KWC Direction

Just came across this while upciating the general gas generation House Note, in a section referring to a possible KWC
procurement. This was added in 2009:

e The site search area lies within the Haldimand Tract. Minisiry legal counsel has advised th
notlce be provuded to Six Natzons ofthe rand. Rive' : ps’ orto tssuance'of.-a-.dlrectzon he: curfent
plan is'to arrange a Ministry/OPA briefing of Six Nations befare a procurement is announced.

Not sure if this is being considered for the current direction.

From: Calwell, Carolyn (MEI)

Sent: January 26, 2011 12:54 PM

To: Kulendran, Jesse (MEI)

Cc: Jennings, Rick (MEI); King, Ryan (MEI); MacCallum, Doug (MEI); Jenkins, Allan (MEI); Perun, Halyna N. (MEI);

1



Landmann, Peter (MEI)
Subject: KWC Direction

Confidential/Salicitor-Client Privileged

Further to direction just received, please find attached a further revised direction, tracked against the version that you
received on Monday. | also added a statement regarding duty to consult, which follows Peter’s prior recommendation. |
will send a clean version of this draft to the OPA as a courtesy shortly, asking if the direction creates any impaossibility for
it. | will advise later this afternoon when | hear back from the OPA.

Carolyn

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.



'

-

- Perun, Halyna N. (ENERGY)

From:
Sent:
To:
Ce:

Subject:

Attachments:

Calwell, Carolyn (MEI)

February 18, 2011 4:21 PM

MacLennan, Craig (MEI)

Kulendran, Jesse (MEI); Wismer, Jennifer (ME!); Jennings, Rick (MEI); King, Ryan (MEI);
Perun, Halyna N. (MEI)

FW: KWC Directive - Suggested Revisions

MISC_110218_KWC TransCanada Direction.docx

Confidential/Solicitor-Client Privileged

[ received the attached revised direction regarding TransCanada and KWC from the OPA today. The OPA's proposed
changes are tracked from the last version that | sent to you on January 26",

[ have no concerns about the proposed changes. The OPA is willing to live with this language and it is relatively soft,
considering the OPA's prior position and earlier proposed wording.

Please do not hesitate to contact me if yoi: have any guestions or if you wish to discuss.

Carolyn






LEGAL ADVICE — PRIVILEGED ARID CONFIDENTIAL — NOT @R CIRCULATION

vhumary |, 2011

Mr. Colin Andersen
Chief Exccutive Officer
Ontario Power Authority
Suite 1600

120 Adclaide Street West
Toronto, ON M5H IT1

Dear Mr. Andersen,

Her Kitchener-Watertoo-Cambridge Area New Sapply

I write in connection with my authority as the Minister of Encrgy:in order to.cxercise the
statutory power of ministerial direction that T have in respect:of the @ntarjo Powér Authority (the
“OPA™) under section 25.32 of the Eleciricity Act, 1998 (the "‘A(_;g"').

Backeround

The 2007 proposed Integrated Power System Plan forecisted need for a gas plant in Kitchencer-
Waterloo-Cambridge (the “KWC Arca™. Building on the needs identified in the 2007 plan, in
our Long Term Energy Plan, the Governmentiidentificd the value of natural gas generation for
peak needs where. it can address local and system rc_Eiubei'ly issues. The Government confirmed
the continued need for a clean, modern nitural éﬁ_s_‘d"iféd plant in the KWC Area.

The Government has determined with input and advice from the OPA that it is prudent and

neeessary 1o build a Simp]L (.Vd(, nd!uml gas-fired power plant that has contract capacity, of
) Y ! T
FEpER e oASHun (o AMW o dcploymcnt in the KWC Arca by the spring of 2015 (the . - - Formatted: Highlight

SKWC Project™) to meeglocal system needs. In the KWC Area, demand is growing at more than
twice the provincial rate.

Pursuant to a __(_i__ir‘(:L‘iier dulc_d August 18, 2008 (the “2008 Direction™), the OPA procured from
rI‘r;ms__Cmmda_:Ehc'rgy Lid. (“TransCanada™) the design, construction and operation of a 900MW
natural gas generating station in Qakville (the “Qakville Generating Station™). On October 7,
2010, Lannounced thit the Qakville Generating Station would not proceed as changes in demand
and supply have made the Oakville Generating station no longer necessary.

In light of the foregoing, loguhu with the OPA, the Government has discussed with

TransCanada the ferminstion of (he contiact for thé Cakyille Gencrating=$

sationand a project . - 1 Formatted: Highlight

that would meet the KWC Arca supply requirement.

Therefore, pursuant to my authority under subsection 25.32{4} of the Act, | dircct the OPA to
E assume responsibility for discussions with TransCanada to procure a  gas plant-with confract



LEGAL ADVICE — PRIVILEGED AND CONFIDENTIAL—NOT FOR CIRCULATION

capacily of 450MW in the KWC Arca Lo address the reliability needs described above, including
the negotiation and exccution of an interim implementation agreement Lo address the costs of and
work on the KWC Project before a definitive agreement is execuled. To best protect electricity

rale paycrs lhc OPA ‘;houlcl Hoit (Iccms‘ a[mmnriam cnm!'vinc such U.'\Llldsi(ms ml}

‘mmm: lnokmu for npporlunlllcs o r<.pr0ﬁIL investments alrcady md(]L hy Trdnstnd(Iu und
mipinuze overall costs.,

[t is anticipated that the OPA will complete the contract for the KWC Project by June 30, 201t
having regard to a reasonable balance of risk for TransCanada, the mulule'_lcrfnihulion of the
contract for the Oakville Generation Project and the needs and interests of Ontario clectricily
customers. It is further expected that the contract provide for an in sc_rvié:é date of'no later than
spring of 2015 to meet the demand needs of the community. .

As wilh all clectricily genceration projects procured by the-OPA, the KWC Project shall be
required to undergo all applicable municipal and cnvironmcnlzil.uppro{hlls Lo ensure it meels or
exceeds regulated standards, including those for air qdélily, nois'c,-.___o_d(:iur and vibration. Any
duty to consult and accommodate Aboriginal communitics_ dri‘ Lhc KWC Project must be fulfilted.

For greater clarity, the OPA is not required by lhIH dlrLCthﬂ lo cnler into a contract with
TransCanada if il is vnable to reach d&,ru.m(,nl w1th TI’dI‘lSCdI‘Id(Id on lerms that satisfy the
requirements of this direction and fully Lanldu’ ratc pdy(.rs interests. In such event, the OPA
may seck Lo recover ils cosls, if any, rcldlmgD to the implementation agreement in accordance
with its statutory authority. s

[ further direct that the 2008 Dircction is heréby revoked.

This direction shall be effective and birding as of the date hereof.

Brad Duguid
Minister of Energy =



Perun, Halyna N, (ENERGY)

From: Jennings, Rick (MEI)

Sent: February 18,2011 5:33 PM

To: Calwell, Carolyn (MEI); MacLennan, Craig (MEI)

Ce: Kulendran, Jesse (MEI); Wismer, Jennifer (MEI); King, Ryan (MEI); Perun, Halyna N. (MEI)
Subject: RE: KWC Directive - Suggested Revisions

Carolyn, the wording is fine with me.

Sent: February 18, 2011 4:21 PM

To: MacLennan, Craig (MEI)

Cc: Kulendran, Jesse (MEI); Wismer, Jennifer (MEI); Jennings, Rick (MEI); King, Ryan (MEI); Perun, Halyna N. (MEI)
Subject: FW: KWC Directive - Suggested Revisions

Confidential/Solicitor-Client Privileged

I received the attached revised direction regarding TransCanada and KWC from the OPA today. The OPA/s proposed
changes are tracked from the last version that | sent to you on January 26"

I have no concerns about the proposed changes. The OPA is willing to live with this language and it is relatively soft,
considering the OPA’s prior position and earlier proposed wording.

Please do not hesitate to contact me if you have any questions or if you wish to discuss.

Carolyn






PR

Perun, Halyna N. (ENERGY)

From: Calwell, Carolyn (MEI)

Sent: February 22, 2011 10:14 AM

To: MacLennan, Craig (MEI)

Cc: Kulendran, Jesse (MEI); Wismer, Jennifer (MEI); Jennings, Rick (MEI); King, Ryan (MEI);
Perun, Halyna N. (MEI)

Subject: RE: KWC Directive - Suggested Revisions

Attachments: MISC_110222_KWC TransCanada Direction.docx

Confidential/Solicitor-Client Privileged

The OPA advises of a typo in reference to the capacity of the KWC plant, under "Direction” at the top of page 2. Please
see attached, with the change highlighted.

Carolyn

From: Calwell, Carolyn (MEI)

Sent: February 18, 2011 4:21 PM

To: Maclennan, Craig (MEI)

Cc: Kulendran, Jesse (MEI); Wismer, Jennifer (MEI); Jennings, Rick (MEI); King, Ryan (MEI); Perun, Halyna N. (MEI)
Subject: FW: KWC Directive - Suggested Revisions

Confidential /Solicitor-Client Privileged

| received the aitached revised direction regarding TransCanada and KWC from the OPA today. The OPA’s proposed
changes are tracked from the last version that | sent to you on January 26"

[ have no concerns about the proposed changes. The OPA is willing to live with this language and it is relatively soft,
considering the OPA's prior position and earlier proposed wording.

Please do not hesitate to contact me if you have any questions or if you wish to discuss.

Carolyn






s
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Februarydanuasy | 2011

Mr. Colin Andersen
Chief Executive Officer
Ontario Power Authority
Suite 1600

120 Adeclaide Street West
Toronto, ON MSH 1T1

Dear Mr. Andersen,

Rer Kitchener-Waterloo-Cambridge Area New Supply

I write in connection with my authority as the Minister of Energy:in order te exercise the
statutory power of ministerial direction that I have in respectof the @ntdrio Power Authority (the
OPA™Yunder section 25.32 of the Electricity Act, 1998 (the “Act™).

Backeround

The 2007 proposed Integrated Power System Plan foruasipd need for a gas plant in Kitchener-
Waterloo-Cambridge (the “KWC Area™). Building on thL ‘needs identified in the 2007 plan,i
our Long Term Encrgy Plan, the Government: iqumi u_c_l thevalue of natural gas generation lm
peak needs where it can address local zznd-_syglcm'-rt;i_iu_ﬁﬂity issues. The Government confirmed
the continued need for a clean, modern liiltl_;rnl éas_—f'i‘rﬂbﬂ plant in the KWC Arca.

The Government has determined with i'hpul':,md advice from the OPA that it is prudent and
necessary (o bmld a sxmplc gyclé natural g:;s'—-l'ircd power plant that has contract capacity of
For 'ﬁ"x!iﬁ,h QU'
FRWC Project™) 1o m(,L[I()(.dl sgst(,m needs. In the KWC Area, demand is growing at more than

twice the provmcml_mlu.

Pursuant o a uraumn da lLd /\ugusl 18, 2008 (the “2008 Direciion™), the OPA pmcuru] from
TransCanada Lnugy Ltd. ¢“TransCanada®™) the design, construction and operation of a 900MW
natural gas generating station in Oakville (the “Oakville Generating Station™). On October 7,
2010, 1 announced that the Oakvilie Generating Station would not proceed as changes in demand
and supply have made the Oakville Generating station no longer necessary.

in light of the foregomg, together with the OPA, the Government has discussed with

TransCanada the iermination of the contract forihe Qakville Generating Staiion and a project

that would meet the KWC Area supply requirement.

Directi

Therefore, pursuant to my authority under subscction 2532¢4) of the Act, T direct the OPA 10

assume responsibility for discussions with TransCanada to procure a  gas plant-with contract

500 MW for: deI()yanl in the KWC Area by the spring of 2015 (the -

Formatied: Highlipht

-
| Formatted: Highlight
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capacity of Z583
above, including the negotiation and exccution of an interim implementation agreement to
address the costs of and work on the KWC Project before a delinitive agreement is executed. To
best protect clectricity rate payers, the OPA should, if it deems appropriaie. combing such

It is anticipated that the OPA will complete the contract for the KWC Project ﬁy.-Junc 30, 2011
having regard to a reasonable balance of risk for TransCanada, the mutual*termination of the

contract for the Oakville Generation Project and the needs and interests ol Ontario clectricity
customers. [ is further expected that the contract provide for an in service date ol no later than
spring of 2015 to meet the demand needs of the community.

As with all clectricity generation projects procured by the: OPA, 'lh__c KWC Project shall be
required to undergo all applicable municipal and environmental approvals to ensure it meets or
exceeds regulated standards, including those for air quality, noisc;.odour and vibration.  Any
duty to consult and accommodate Aboriginal communities on the KWC Project must be fulfilled.

For greater clarity, the OPA is not required by this direction to enter into a contract with
TransCanada il it is unable to reach ugrccn’léi_}l with TransCanadla on terms that satisly the
requirements of this dircction and fully consider rate payers’ interests. In such event, the OPA
may seek to recover its costs, il any, r'él'z'lting'lo the” implementation agrecment in accordance
with its statutory authority. U

[ [urther dircct that the 2008 Dircction is hereby revoked.

This dircction shall be eflective and h_ihding as ol the date hereol.

Brad Dugu_id.
Minister of Energy

n the KWC Arca to address the reliability needs described

. ;iFormatt&d: Highlight




Perun, Halyna N. (ENERGY)

From: Michael Lyle [Michael.Lyle@powerauthority.on.caj
Sent: April 15, 2011 4:20 PM

To: Perun, Halyna N. (MEI)

Subject: FW:TCE

Attachments: 20455701_2.doc

Serry. This also should have been sent to you.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Autherity

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T 1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michasl ivie@powerauthority, on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient{s} above and may contain infonnztion that is privileged, confidentisl
and/or exempt fromm disclosure under applicable law. [f you are not the intended recipient(sj, any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is stricily prohibited. If you have received this message in error, or are not the named recipient(s}, please notify the sender immetfiately
and delete this e-mall message

From: Michael Lyle

Sent: April 15, 2011 4:20 PM

To: 'Sean.Mullin@ontario.ca'’; ‘craig.maclennan@ontario.ca’; ‘david.lindsay@ontario.ca’; ‘James Hinds'

Cc: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Killeavy; Susan Kennedy; Deborah Langelaan
Subject: TCE

SOLICITOR/CLIENT PRIVILEGE

Attached per our earlier conversation is the draft letter with respect to mediation and arbitration.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael ivle@powerauthority on.ca

This e-mail message and any fites transmiited with it are intended only for the named recipient(s} atove and may contain information that is privileged, coniidential
and/or exempt from disclosure under apslicable law. [i you are not the intended recipient(s}, any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. f you have received this message in error, or are not the named recipieni{s}, please notify the sender immediately
and delete this e-mail message






IONTARIO POWER AUTHORITY LETTERHEAD]

April 15, 2011
SENT BY FACSIMILE AND EMAIL
PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Mr. Alex Pourbaix

President, Energy and Oil Pipelines
TransCanada Energy Limited
450 — 1 Street, 5W

Calgary, Alberta

T2P 5H1

Dear Alex:

Southwest GTA Clean Energy Supply Contract {the “Contract”) setween TransCanada
Energy Ltd. (“TCE”) and Ontario Power Autherity (the “OPA”) dated October 9, 2009

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation
process. 1 can assure you that the OPA’s proposal to mediate was made in good faith and in an
effort to work together with TCE to negotiate the definitive form of an agreement in respect of
the development of a power generation project in the Cambridge area.

A mediated process would allow the parties to advance negotiations on certain key issues
including those respecting CAPEX estimates and TCE’s alleged damages. It would also permit a
process whereby TCE could provide information that 1t considers commercially sensitive to a
mediator (and any expert engaged by the mediator) who could then maintain confidentiality of
such information from the OPA while facilitating further discussions between the parties. TCE’s
rejection of the OPA’s proposal to continue negotiations in a mediated process forecloses the
parties from receiving the benefits of third party facilitation.

The OFA 1is hopeful that, on reflection, you will recognize the benefits of participating in
negotiations with the assistance of a mediator. We believe that TCE should take all steps
necessary to comply with its obligations relating to good faith negotiations and reconsider its
position respecting mediation. We continue to be prepared to proceed promptly with a mediation
to further the negotiations and we reiterate our request to you in that regard.

As you know, the Contract provides that any matter in issue between the parties as to their rights
under the Contract may be decided by arbitration in accordance with Section 16.2 of the
Contract. If you are not prepared to continue negotiations in a mediated process, the OPA
requests that the parties meet to discuss an arbitration of the dispute between the parties and
terms of reference of an arbitration. In that case, we would ask you to have your legal counsel
contact ours.

May we please hear from you at your earliest opportunity.

LEGAL_1:200655701.2



Sincerely,

ONTARIO POWERAUTHORITY

Per:

Name: Colin Andersen
Title: Chief Executive Officer

LEGAL _1:20455701.2



Perun, Halyna N, (ENERGY)

From: Kelly, John (JUS)
Sent: April 15, 2011 6:05 PM
To: Perun, Halyna N. (MEI)
Subject: RE: TCE

We need to know who said what and when and to whom.

We would want a witness statement from each of the people who were involved in discussions with TCE from the
Government setting out:

who they are anci what their role is in this matter

what meeting or meetings they were at with TCE or if's reps.

what they heard in chronological order

what was said by all

what . if anything they said

what notes if any they made at or about the time.(they woutd include copies of notes to us)

L

It is important to know what level they are at in terms of authority.

They would either send the memo to me or Eunice marked Privileged and Confidential or to you to send to us.
They would record that they have been asked to prepare the notes for use in anticipation of threatened litigation.
[t is important that they understand that what they say is privileged and wont be disclosed by us without their

consent.They need to be as accurate and honest as possible .Failure to be accurate and honest will not be in their
interest in the long run.

From: Perun, Halyna N. (MEI)

Sent: April 15, 2011 5:56 PM

To: Kelly, John (JUS); Machado, Eunice (JUS)
Subject: FW: TCE

Confidential and in Cantermplation of Litigation

Hi — here is the proposed letter. Forgotto discuss with you tiie common interest privileged agreement — will need your
advice on that.

It would be helful to me for you to send me an email setting out what you would need from government people who were
involved in discussions with TCE/OPA. Can you senci me a shoriy? Thank you (I will then copy you on my email to folks.

Thank yout!

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5S

Ph: (416) 325-6681 / Fax: (416) 325-1781
B88: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca




Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: April 15, 2011 4:20 PM

To: Perun, Halyna N. (MEI)

Subject: FW: TCE

Sorry. This also should have been sent to you.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michaetivle@aowserauthoritv.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient{s), any dissemination, distribution or copying of this e-mail message or
any filestransmitted with itis strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delels this e-mail message

From: Michael Lyle

Sent: April 15, 2011 4:20 PM

To: 'Sean.Mullin@ontario.ca’; ‘craig.maclennan@ontario.ca'; 'david.lindsay@ontario.ca’; 'James Hinds'

Cc: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Killeavy; Susan Kennedy; Deborah Langelaan
Subject: TCE

SOLICITOR/CLIENT PRIVILEGE

Attached per our earlier conversation is the draft letter with respect to mediation and arbitration.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michaelvle@powerattherity.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient{s} above and may contain information thatis privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s}), any dissemination, distribution or copying of this e-mail message or
anyfiles transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message



Page 1 of 1

Perun, Halyna M. (MED)

From: Kelly, John (JUS)
Sent: April18, 2011 10:08 AM
To:  Perun, Halyna N. (MEI)

Assume that, after notification by the OPA that the contract was not preceding, someone from the Ministers office
says to TCE "We will make you whole".

Given that there has been a breach of the contract by OPA and given that the contract contains provisions
excluding conseduential damages, what consideration was given by TCE for the rep. by the Govt. that it would be
made whole? There may be no consideration for the promise and it may be unenforceable in any event.

John Kelly

Counsel

Crown Law Office - Civil
Ministry of the Attorney General
720 Bay Street - 8th Floor
Toronto, ON

M7A 239

Tel: 416-212-1161
Fax: 416-326-4181

email: John Kelly@ontario.ca

04/18/2011
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Perun, Halyna N. (ENERGY)

From: Kelly, John (JUS)
Sent: April 17,2011 9:58 AM
To: Perun, Halyna N. (MEI)
Subject: RE: TCE

Halyna, there is no know reason at present to think that there is a conflict between ‘political staff’ and the Crown. We need
to know what was said and by whom in order to determine if political staff said anything which puts them in conflict with
the Crown. If it was an employee of the Crown or a Deputy, that person is deemed to be held out by the Crown as it's
representative.. When and if thereis a conflict of interest, we can discuss separate representation.

From: Perun, Halyna N. (MEI)
Sent: April 15, 2011 6:52 PM
To: Kelly, John (JUS)
Subject: RE: TCE

Can you find out at your end please whether typically they have their own representation or whether typically CLOC
represents? Something | am sure they’'ll be asking — so please give this some thought — thank you

gt alyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Pt (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Naotice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s} is
prohibited. If you have received this message in error please notify the writer and permanently delete the message &nd
all attachments. Thank you.

From: Kelly, John (JUS)
Sent: April 15, 2011 6:50 PM
To: Perun, Halyna N. (MET)
Subject: Re: TCE

No

From: Perun, Halyna N. (MEI)
To: Kelly, John (JUS)

Sent: Fri Apr 15 18:43:59 2011
Subject: RE: TCE

OK thanks — if you could check it once in a while that would be helpful — hopefully it will be quiet. | sent your request, by
the way to the Deputy and the Chief of Staff in the Minister’s Office.

Do you know at what point, if any, political staff would be asking for their own outside/independent counsel?
1



Jlalyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Kelly, John (JUS)
Sent: April 15, 2011 6:40 PM
To: Perun, Halyna N. (MEI)
Subject: RE: TCE

| have a blackberry but rarely turn it on or look at it. | plan to be in the office on Sunday at about 10:30 for a few hours and
could be contacted then. Otherwise | will check it from time to time.

From: Perun, Halyna N. (MEI)
Sent: April 15, 2011 6:36 PM
To: Kelly, John (JUS)
Subject: RE: TCE

Thanks for reminding me. PS — are you available on the weekend via BB if something comes up on this matter that may
need your urgent attention?

Hlalyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Kelly, John (JUS)
Sent: April 15, 2011 6:34 PM



, To: Perun, Halyna N. (MET)
Subiect: RE: TCE

I don’t have particulars of the conference call yet.

From: Perun, Halyna N. (MEI)

Sent: April 15, 2011 5:56 PM

To: Kelly, John (JUS); Machado, Eunice (JUS)
Subject: FW: TCE

Confidential arid in Conternplation of Litigation

Hi — here is the proposed letter. Forgot to discuss with you the common interest privileged agreement — will need your
advice on that.

It would be helpful to me for you to send me an email setting out what you would need from government people who were
involved in discussions with TCE/OPA. Can you send me a shorty? Thank you (I will then copy you on my email to folks.

Thank youl!

Hfalyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others tihan the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: April 15, 2011 4:20 PM

To: Perun, Halyna N. (IYEI)

Subject: FW: TCE

Sorry. This also should have been sent to you.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
@ntario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T+

Direct: 416-969-6035

Fax: 416.969.6383 .
Email: michael lyle@powearauthority.on.ca




This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is priviteged, confidential
and/or exempt from disciosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or

any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message

From: Michael Lyle

Sent: April 15, 2011 4:20 PM

To: 'Sean.Mullin@ontario.ca’; 'craig.maclennan@ontario.ca'; 'david.lindsay@ontario.ca’; 'James Hinds'

Cc: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Killeavy; Susan Kennedy; Deborah Langelaan

Subject: TCE
SOLICITOR/CLIENT PRIVILEGE

Attached per our earlier conversation is the draft letter with respect to mediation and arbitration.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.vie@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended onlyforthe named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. 1f you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message



Perun, Halyna N, (ENERGY)

From: Machado, Eunice (JUS)
Sent: April 18, 2011 6:27 PM
To: Perun, Halyna N. (MEI)
Subject: Re: TCE

Thanks Halyna

Eunice Machado

Counsel, Crown Law Office - Civil
T: 416-326-4576
Eunice.Machado@ontario.ca

From: Perun, Halyna N. (MEI)
To: Machado, Eunice (JUS)

Cc: Carson, Cheyyl (IMET}

Sent: Mon Apr 18 18:25:29 2011
Subject: RE: TCE

Thanks Eunice — no problem — we (the lawyers) were clis-invited to the 10 a.m. and | haven't heard a thing since then.
John also sent us an email re what we should be asking the clients to prepare and I'll send this to you next

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the merson(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please natify the writer and permanently delete the message and
all attachments. Thank you.

From: Machado, Eunice {JUS)

Sent: April 18, 2011 1:05 PM

To: Perun, Halyna N. (MEI); Kelly, John (JUS)
Subject: Re: TCE

Hi Halyna,
From witnesses, we need:

- a written statement of each person's individual recollection of what meeting(s) were had with: TCE, date(s), who was
present, what was said, by whom etc

- to the extent possible, they should write down exactly what they recall was said and avoid paraphrasing

- they should not compare their notes with the other people who were at the meeting - this is an individual exercise

- if they took notes at the meeting, they should attach a copy of their notes as well



Sorry | couldn't make the 10am mtg either. I'm in the office for the rest of the day if | can be of assistance.

Thanks

Eunice Machado

Counsel, Crown L.aw Office - Civil
T:416-326-4576
Eunice.Machado@ontario.ca

From: Perun, Halyna N. (MEI)

To: Kelly, John (JUS); Machado, Eunice (JUS)
Sent: Fri Apr 15 17:56:02 2011

Subject: FW: TCE

Confidential and in Contempiation of Litigation

Hi - here is the proposed letter. Forgot to discuss with you the common interest privileged agreement — will need your
advice on that.

It would be helpful to me for you to send me an email setting out what you would need from government people who were
involved in discussions with TCE/OPA. Can you send me a shorty? Thank you (I will then copy you on my email to folks.

Thank you!!

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. [f you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca}
Sent: April 15, 2011 4:20 PM

To: Perun, Halyna N. (MEI)

Subject: FW: TCE

Sorry. This also should have been senttoyou.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035



Fax: 416.969.6383
Email: michael ivlepowerauthority.on.ca

This e-mail message and any files transmitted withy it are intended only for the named recipient{s} a®ove and may contain informatien that is privileged, conlidential
and/or exempt from disclosure under appticable law. Hf yeu are not the intended recipient{s). any dissemination, distripution or copying of this e-rmail message or
any files transinitied with itis strictly prohibited. if yoir have received this message in error, or are not the named recipieni(s), please notily the sencier immediately
and delele this e-mail messags .

From: Michael Lyle

Sent: April 15, 2011 4:20 PM

To: ‘Sean.Mullin@ontario.ca'; ‘craigmaclennan@ontario.ca’; 'david.lindsay@ontario.ca'; 'James Hinds'

Cc: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Killeavy; Susan I{ennedy; Deborah Langelaan

Subject: TCE
SOLICITOR/CLIENT PRIVILEGE

Attached perour earlier conversation is the draft fetter with respect to mediation and arbitration.

Michael Lyle

General Counsef and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5H 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael lvie@oowerauthoriy,on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient({s) above and may contain informationthatis privileged, confidential
angi/or exempt from disclosure under applicable law. Hf you are not the: intended reciplent(s}, any dissemination, distribution or copying of this e-mait message or
any iiles ransmitied with itis strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mait message






Perun, Halvna N, (ENERGY)

From: Nimi Visram [Nimi.Visram@powerauthority.on.ca] on behalf of Michael Lyle
[Michael.Lyle@powerauthority.on.caj

Sent: April 20, 2011 3:46 PM

To: Perun, Halyna N. (MEI)

Cc: Michael Lyle

Subject: TCE

Attachments: Thornton Grout Finnigan LLP Letter April 19, 2011.pdf

Please find attached correspondence from Thornton Grout Finnigan LLP dated Aprit 19, 2011.

NimiVisram| Ontario Power Authority | Executive Assistant & Board Coordinator, to General Counsel & Vice President, Legal, Aboriginal and
Regulatory Affairs

120 Adelaide St W., Suite 1600 | Torornto, Ontario, M5H 1T1

#Phone: 416,969.6027 | % Fax: 416.967.3683] %% Email: pimivistarm@ powerauthority.on.ca

5 Please consider your environmental responsibility before printing this email.






Conadian Facific Tower

Toroate-Dominlon Centre

100 Weallingtsn Streel Waest

Suite 3208, RO. Box 32%
Taconts, ON Canada NM5K 1K7

Thornton Grout Fir}niga;‘g LLP T416.30416% F414.3045313

RESTRUCTLIRING + LITTDAYION
Micheel E. Barrack
T:416-304-1109
E: mbarrack@elca

April 19,2011

YVIiA EMATL
. WITHOUT PREJUDICE
Ontario Power Authority Ministry of Energy
120 Adelaide Street West 4" Floor, Hearst Block
Suite 1600 200 Bay Street
Toronts, Ontario Terento, Ontario
MSH 1Ti M7A 2Kl
Atftn: Colin Andersen Attn: The Honouralkle Brad Duguid
Chief Executive Officer Minister of Energy

Pear Sirs:

Re: Seuthwest GTA Clean Energy Supply Contract (the “Contract”} between
TransCanada Energy L4d. (“TCE”} and Ontario Power Authority {the “OPA”)
dated October 9, 2009

We have been retained by TCE to represent its interests in connection with the termination of the
Contract by letter dated October 7, 2010. That termination occurred following a public
announcement by Minister Buguid. We are uncertain whether the Minister issued a directive to
the OPA regarding the termination.

In the termination letier, the OPA stated to TCE, “the OPA acknowledges that you are entitled to
your reasonable damages from the OPA, including the anticipated value of the Contract.” The
letter also identified the OPA’s “wish to work witk you to identify other projects and the extent
to which such projects may compensate you for termination of the Contract while appropriately
protecting the interests of ratepayers.”

We. have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested
in the termination letter, despite several months ef negotiations. Our instructions are to
commence the formal legal process of identifying the apprepriate mechanisin to determine the
reasonable damages, including the anticipated value of the Contract and an appropriate
mechanism for transferring that value from the OPA and the Province of Ontario to TCE. In
order to facilitate this process, we would request that you have your legal counsel contact us in
order to discuss the manner of proceeding.

tgf.ca



16+ §

Thornton Grout Finnigan LLe

We would be available to meet with counsel to begin this process this week. We would request
that your counsel contact us no later than Tuesday, April 26, 2011. Our client has instructed us
to move forward with reasonable expedition. We understand that a counterproposal will be
delivered to TCE by the close of business on Wednesday, April 20, 2011 as part of the informal
settlement discussions. While this formal process of dispute resolution moves forward, our
client remains willing to discuss alternatives, but is not willing to suspend the formal process.

We look forward to heating from your counsel.
Yours very traly,

Thoranton Grout Finnigan LLY

MiChaéI'E‘ Barrsck
MEB/slg

[8]d Craig Maclennan, Chief of Staff 10.the Minister of Energy
JamisonSteve, Principal Secrelary ta the Premier
Sean Mullin, Direcior of Policy, Office of the Premier

taf.ca



' Perun, Halyna N. {ENERGY}

From: Kelly, John (JUS)
Seni: April 26, 2011 8:29 AM
To: Perun, Halyna N. (MEI)
Subjest: RE: TCE

[ don’t have any. What is happening with this file?

From: Perun, Halyna N. (MEI)

Sent: April 21, 2011 4:22 PM

To: Kelly, John (JUS); Machado, Eunice (JUS)
Cc: Carson, Cheryl (MEI)

Subiject: RE: TCE

Hi — OPA is asking about the common interest privilege agreement. Please let us know your proposed changes — thank
you :

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s}
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Perun, Halyna N. (MEI)
Sent: April 21, 2011 9:09 AM
Tao: Kelly, John (JUS)
Subject: Re: TCE

We'll need to get instructions as to whether the ministry wants to reply independently of the opa - my guess is not but we'll
need io ask -

Halyna Perun
A'Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

From: Kelly, John (JUS)
To: Perun, Halyna N. (MEI)



Sent: Thu Apr 21 08:56:49 2011
Subject: RE: TCE

| think it says they are expecting a proposal from OPA

From: Perun, Halyna N. (MEI)
Sent: April 21, 2011 8:47 AM
To: Kelly, John (JUS)
Subject: Re: TCE

It's addressed to the minister as well
Halyna Perun

A\Director

Ph: 416 325 6681

BB: 416 671 2607

Sent using BlackBerry

From: Kelly, John (JUS)

To: Perun, Halyna N. (MEI)
Sent: Thu Apr 21 08:38:45 2011
Subject: RE: TCE

This requests a reply from OPA ,not the Ministry.

From: Perun, Halyna N. (MEI)

Sent: April 20, 2011 8:55 PM

To: Kelly, John (JUS); Machado, Eunice (JUS); Carson, Cheryl (MEI)
Subject: Fw: TCE

Received this via OPA not ministry. Request for response by Tuesday. We'll need instructions from clients re reply -
references to "formal process" rather oblique. There is a proposal that OPA board was considering this evening to be put
to TCE | guess tomorrow. | don't know much more than this but will connect with you tomorrow at some point once know
more thanks

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

From: Nimi Visram <Mimi.Visram@powerauthority.on.ca>
To: Perun, Halyna N. (MEI)

Cc: Michael Lyle <Michael.Lyle@powerauthority on.ca>
Sent: Wed Apr 20 15:45:38 2011

Subject: TCE

Please find attached correspondence from Thornton Grout Finnigan LLP dated April 19, 2011.

Nimi Visram| Ontario Power Authority |Executive Assistant & Board Coordinator, t o General Counsel & Vice President, Legal, Aboriginal and
Regulatory Affairs
120 Adelaide St W., Suite 1600 | Toronto, Ontario, M5H 1T1
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Email: nimi.yisrarm@ nowerautharity.on.ca

& ® Phone: 41.6.969.6027 | % Fax: 416.967.3683}

& Please consider your environmental responsibility before printing this email.






Perun, Halyna N. (ENERGY)

From: Calwell, Carolyn (MEI)
Sent: April 27,2011 6:04 PM
To: Perun, Halyna N. (MEI)
Subject: RE: potential litigation

Mike Lyle appreciated the heads up — he hadn’t heard.

From: Perun, Halyna N. (MEI)

Sent: April 27, 2011 5:55 PM

To: Lung, Ken (JUS); Slater, Craig (JUS)
Cc: Calwell, Carolyn (MEI)

Subject: RE: potential litigation

Thanks Ken — We'll let our client and the OPA know

Habyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna Perun2@oniario.ca

Notice :

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. f you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Lung, Ken (JUS)

Sent: April 27, 2011 5:33 PM

To: Perun, Halyna N. (MEI); Slater, Craig (JUS)
Cc: Calwell, Carolyn (MEI)

Subject: RE: potential litigation

Halyna, we have heard that PACA notice is on its way. Will copy when received.

From: Perun, Halyna N. (MEI)

Sent: April 8, 2011 7:34 PM

To: Lung, Ken (JUS); Slater, Craig (JUS)
Cc: Calwell, Carolyn (MEI)

Subject: potential litigation

Confidential

Hi Ken and Craig:



Although this certainly won't be needing your immediate attention this weekend, we wanted to give you a heads up on
litigation that we are anticipating. A PACA notice may be issued as early as Tuesday.

You may recall that the government announced last October that the proposed Oakville Generating Station would no
longer be required due to system changes. Atthe time of the announcement, the Ontario Power Authority already had a
contract with TransCanada. Since October, the OPA and TransCanada have been negotiating the exit of the Oakuville
contract, settlement of sunk costs and lost profit and the development of a new plant in the Kitchener Waterloo Cambridge
area (that the KWC plant would go to TransCanada is not public knowledge — industry expects it to be procured through
the OPA's typical practices).

The OPA advises that negotiations appear to be close to an impasse and the tone is becoming increasingly aggressive,
We understand that Energy Minister's staff will be meeting with TransCanada on Tuesday. The PACA notice may follow

shortly thereafter.
We can expect that both the OPA and the government will be named in any action.

We also understand that TransCanada's plan is to "name names”. Political staff were involved in initial discussions with
TransCanada about the decision not to proceed with the plant.

We will need litigation support. The OPA has retained Oslers, which has also been involved in the negotiations. The
OPA would like to set up a lawyers meeting with all litigation counsel and the Ministry later next week. We have heard
from the OPA that TransCanada may be using in-house counsel at this point and is in the process of seeking external

counsel.

Carolyn or | will let you know what more we hear.

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Pl (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.



Perun, Halyna N. (ENERGY)

From: Calwell, Carolyn (MEI)
Sent: April27,2011 7:56 PM
To: Perun, Halyna N. (MEI)
Subject: Fw: TCE

Again, apologies. | spoke to Mike Lyle by phone.

From: Calwell, Carolyn (IMEI)
To: Lindsay, David (ENERGY)

Cc: Wismer, Jennifer (MEI)
Sent: Wed Apr 27 18:03:40 2011
Subject: TCE

Confidential/Solicitor-Client Privileged

MAG advises thatthey have heard thatthe notice from Transcanada under the Proceedings Against thie Crown Act is “on
its way”. This notice is required at least 60 days before Transcanada can file a statement of claim against the province.
Serving the notice staris the clock running. After 60 days, Transcanada could then file its statement of claim at any time
— it need not file right away. We will keep you posted as we hear more.

Carolyn

Carolyn Calwelt

AiDeputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Miristry of the Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2E5

416.212.5409

This communication may be solicitor/client privileged and contain conlidential informatien only intended for the person(s} to whor it is addressed. Any
dissemination or use of this information by others than the intended recipient{s} is prohibited. |i you have received this message in error please notify the writer
and permanently delete the messase and all attachments. Thank you.






Perun, Halyna N, (ENERGY)

From: Calwell, Carolyn (MEI)

Sent: April 28,2011 7:25 AM

To: MacLennan, Craig (MEI)

Ce: Wismer, Jennifer (MEI); Perun, Halyna N. (MEI)
Subject: Re:

Confidential/Solicitor-Client Privileged

The notice is not publicly posted. There is nothing to stop TCE from making it public through a media release
or similar manner.

Carolyn

————— Original Message -----
From: MacLennan, Craig (MEI}
To: Calwell, Carolyn (MEI)
Sent: Thu Apr 28 07:11:17 2011
Subject:

Is TC's notice public? Does it get posted?






Perun, Halyna N, (ENERGY)

From: Calwell, Carolyn (MEI)

Sent: April 28, 2011 9:09 AM

To: MacLennan, Craig (MEI); Lindsay, David (ENERGY)

Cc: Wismer, Jennifer (MEI); Perun, Halyna N. (MEI); Carson, Cheryl (MEI)

Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario

Attachments: Letter to C. Andersen_B. Duguid irom M. Barrack dated April 19, 2011.PDF; PAC s. 7 Notice
April 27.PDF; Letter to Pourbaix from OPA dated October 7, 2010.PDF; Oct. 7, 2010 Press
Release.PDF

Confidential/Solicitor-Client Privileged

Please find attached notice from TCE under the Proceedings Against the Crown Act that has been received by MAG.
Also attached are the documents to which TCE refers in its notice.

it appears that the notice was served yesterday. TCE will therefore be in a position to issue a Statement of Claim against
the province on or after June 27"

Carolyn

Carolyn Calwel

A/Deputy Director

Ministry of Energy & Minisiry of infrastructure
l.egal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto @ M5G 2E5

416.212.5409

This communication may be solicitor/client priviieged and contain confidentiai information only intended for the person{s) to whom it is addressed. Any
dissemination or use of this infermation ty others than the intended recipient(s) is prohibited. If you have received this message in error please nstify the veriter
and permanently delete the messase and ail attachments. Thank you.
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Perun, Halyna N, (MEI)

From; Calwell, Carolyn (MEI)

Sent:  April 28,2011 8:30 AM

To: MaclLennan, Craig (ME!); Lindsay, David (ENERGY)

Cc: Wismer, Jennifer (MEI); Perun, Halyna N. (ME!); Carson, Cheryl (MEI)
Subject: RE: TransCanacla Energy Limited v. Her Majesty in right of Ontario

Confidential/Solicitor-Client Priviteged

The obligation to give notice only applies to the Crown — not to the OPA. | don't expect that TCE would have
served a PACA notice on the OPA, except on an information or courtesy basis. | don't know whether TCE has
done so.

TCE could issue its Statement of Claim against the OPA at any time (without waiting 60 days), but as a practical
matter, is unlikely to do so, as it would then be put to the expense of bringing a motion before the court to either
amend its Statement of Claim to include Ontario or to join two separate actions against the OPA and Ontario.

Despite serving the PACA notice, TCE could decide not to proceed with the claim.

After 60 days, TCE can proceed against Ontario at any time up to the expiry of the limitation period. The
fimitation period generally expires on the “second anniversary of the day that the claim was discovered”. In this
case, the claim would have been "discovered” on October 7, 2010 when the Minister announced that the Oakville
Plant was not proceeding and Colin Andersen sent his letter to TCE.

Therefore, TCE can bring a claim against Ontario any time between June 27, 2011 and October 7, 2012. TCE
can bring a claim against the OPA between now and October 7, 2012.

Carolyn

From: Maclennan, Craig (MEI)

Sent: April 28, 2011 9:21 AM

To: Lindsay, David (ENERGY); Calwell, Carolyn (MEI)

Cc: Wismer, Jennifer (MEI); Perun, Halyna N. (MEI); Carson, Cheryl (MET)
Subiect: Re: TransCanada Energy Limited v. Her Majesty in right of Ontario

Did they file against opa? I'm confused.

From: Lindsay, David (ENERGY)

To: MacLennan, Craig (MEI); Calwell, Carotyn (MEI)

Cc: Wismer, Jennifer (MEI); Perun, Halyna N. (MEI); Carson, Cheryl (MEI)
Sent: Thu Apr 28 09:17:10 2011

Subject: Re: TransCanada Energy Limited v. Her Majesty in right of Ontario

| defer to legal counsel, but | believe that the 60 day notice period is with respect to the Crown.
TCE actually has a contract with the OPA and the 60 day notice requirement doesn't apply to the OPA.

David

From: MaclLennan, Craig (MEI)
Ta: Calwell, Carolyn (IYEI); Lindsay, David (ENERGY)

04/29/2011



Page 2 of 2

Cc: Wismer, Jennifer (MEI); Perun, Halyna N. (MEI); Carson, Cheryl (MEI)
Sent: Thu Apr 28 09:13:14 2011
Subject: Re: TransCanada Energy Limited v. Her Majesty in right of Ontario

Not before june 277

From: Calwell, Carolyn (MEI)

To: MacLennan, Craig (MEI); Lindsay, David (ENERGY)

Cc: Wismer, Jennifer (MEI); Perun, Halyna N. (MEI); Carson, Cheryl (MEI)
Sent: Thu Apr 28 09:08:48 2011

Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario

Confidential/Solicitor-Client Privileged

Please find attached notice from TCE under the Proceedings Against the Crown Act that has been received by
MAG. Also attached are the documents to which TCE refers in its natice.

It appears that the notice was served yesterday. TCE will therefore be in a position to issue a Statement of Claim
against the province on or after June 27t

Caroalyn

Carolyn Calwell

A/Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2ES

416.212.5409

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed. Any
dissemination or use of this information by others than the intended recipient(s) is prohibited. |f you have received this message in error please notify
the writer and permanently delete the message and all attachments. Thank you.

04/29/2011



Perun, Halyna N. (ENERGY)

From: MacLennan, Craig (MEI)

Sent: April 28,2011 9:39 AM

To: Calwell, Carolyn (MEI); Lindsay, David (ENERGY}

Cc: Wismer, Jennifer (MEI); Perun, Halyna N. (MEI); Carson, Cheryl (MEI)
Subject: Re: TransCanacia Energy Limited v. Her Majesty in right of Ontario
Ok thanks all.

From: Calwell, Carolyn (MEI)

To: MacLennan, Craig (MEI); Lindsay, David (ENERGY)

Cc: Wismer, Jennifer (MEI); Perun, Halyna N. (MEI); Carson, Cheryl (MEI)
Sent: Thu Apr 28 09:30:11 2011

Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario

Contidential/Solicitor-Client Privileged

The obligation to give notice only applies to the Crown — not to the OPA. | don’t expect that TCE would have served a
PACA notice on the OPA, except on an information or courtesy basis. | don't know whether TCE has done so.

TCE could issue its Statement of Clairm against the OPA at any time (without waiting 60 days), but as a practical matter, is
unlikely to do so, as it would then be put to the expense of bringing a motion before the court to either amend its
Statement of Claim to include Ontario or to join two separate actions against the OPA and Ontario.

Despite serving the PACA notice, TCE could decide not to proceed with the claim.

After 60 days, TCE can proceed against Ontario at any time up to the expiry of the limitation period. The limitation period
generally expires on the “second anniversary of the day that the claim was discovered”. In this case, the claim would
have been “discovered” on October 7, 2010 when the Minister announced that the Oakville Plant was not proceeding and
Colin Andersen sent his letter to TCE.

Therefore, TCE can bring a claim against Ontario any time between June 27, 2011 and October 7, 2012. TCE can bring a
claim against the OPA between now and October 7, 2012.

Carolyn

From: MacLennan, Craig (MEI)

Sent: April 28, 2011 9:21 AM

To: Lindsay, David (ENERGY); Calwell, Carolyn (MEI)

Cc: Wismer, Jennifer (MEI); Perun, Halyna N, (MEI); Carson, Cheryl (MEI)
Subject: Re: TransCanada Energy Limited v. Her Majesty in right of Ontario

Did they file against opa? I'm confused.

From: Lindsay, David (ENERGY)

To: MacLennan, Craig (MEI); Calwell, Carolyn (MEI)

Cc: Wismer, Jennifer (MEI); Perun, Halyna N. (MEI); Carson, Cheryl (MEI)
Sent: Thu Apr 28 09:17:10 2011

Subject: Re: TransCanada Energy Limited v. Her Majesty in right of Ontario

| defer to legal counsel, but | believe that the 60 day notice period is with respect to the Crown.

TCE actually has a contract with the OPA and the 60 day notice requirement doesn'‘t apply to the OPA.

1



David

From: MacLennan, Craig (MEI)

To: Calwell, Carolyn (MEI); Lindsay, David (ENERGY)

Cc: Wismer, Jennifer (MEI); Perun, Halyna N. (MEI); Carson, Cheryl (MEI)
Sent: Thu Apr 28 09:13:14 2011

Subject: Re: TransCanada Energy Limited v. Her Majesty in right of Ontario

Not before june 277

From: Calwell, Carolyn (MEI)

To: MacLennan, Craig (MEI); Lindsay, David (ENERGY)

Cc: Wismer, Jennifer (MEI); Perun, Halyna N. (MEI); Carson, Cheryl (MEI)
Sent: Thu Apr 28 09:08:48 2011

Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario

Confidential/Solicitor-Client Privileged

Please find attached notice from TCE under the Proceedings Against the Crown Act that has been received by MAG.
Also attached are the documents to which TCE refers in its notice.

It appears that the notice was served yesterday. TCE will therefore be in a position to issue a Statement of Claim against
the province on or after June o7,

Carolyn

Carolyn Calwel

A/Deputy Director

Ministyy of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2E5

416.212.5409

This communicalion may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom it is addressed, Any
dissemination or use of this information by others than the intended recipient(s) is prohibited. {f you have received this message in error please notify the writer
and permanently delete the message and alf attachments. Thank you.



Perun, Halyna N. (ENERGY)

From: Calwell, Carolyn (MEI)

Sent: April 28,2011 5:32 PM

To: Lung, Ken (JUS) 3

Cc: Perun, Halyna N. (MEI)

Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario

Attachments: Letter to C. Andersen_B. Duguid from M. Barrack dated April 19, 2011.PDF; PAC s. 7 Notice
Aprit 27.PDF; Letter to Pourbaix from OPA dated October 7, 2010.PDF; Oct. 7, 2010 Press
Release.PDF

Ken, can you please confirm that the PACA notice was served yesterday and advise as to the manner of service? |
assume that there was no cover letter?

Carolyn

From: Perun, Halyna N. (MEI)

Sent: April 28, 2011 8:38 AM

To: Calwell, Carolyn {MEI}

Cc: Carson, Cheryl (MET)

Subject: Fw: TransCanada Energy Limited v. Her Majesty in right of Ontario

Hi Caralyn - please provide to dm and min office - thanks
Halyna Perun

AtDirector

Ph: 416 325 6681

BB: 416 671 2607

Sentusing BlackBerry

From: Lung, Ken (JUS)

To: Perun, Halyna N. (MEI)

Sent: Thu Apr 28 08:25:05 2011

Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario






Lanadian Pacific Tewer
Toranto-Dominicn Centre

100 Wellington Strest West
Suite 3200, PO. Box 329

’ ' Teranto, ON Canada MSK K7
Thornton Grout Finnigan LLp T4163041614 F416.3041313
RESTRUCTURING + LITIEATION ) '

Michae! E. Barrack

T: 416-304-1109

E: mbarrack@tglcw
April 19, 2011

VIA EMAIL

- WITHOUT PREJUDICE
Ontario Power Authority Mini'stry of Energy
120 Adelaide Street West gth Floor, Hearst Block
Suite 1600 900 Bay Street
Toronto, Ontario Toronto, Ontario
M5H 1T1 M7A 2E1
Attn: Colin Andersen Attn: The Honourable Brad Duguid
Chief Executive Officer Minister of Energy
Dear Sirs:

Re: Ssuthwest GTA Clean FEnergy Suppiy Countract (the “Contract”) befween
TransCanada Energy Lid. (“TCE”} and Ontario Power Autherity (the “OPA”)
dated Octoher 9, 2009

We have been retained by TCE to represent its interests in connection with the termination of the
Contract by letter dated October 7, 2010. That termination occurred following a public
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive to
the OPA regarding the termination.

In the terinination letter, the OPA stated to TCE, “the OPA acknowledges that you are entitled to
your reasonable damages from the OPA, including the anticipated value of the Contract.” The
letter alse identified the OPA’s “wish to work with you to identify other projects and the extent
to which such projects may compensate you for termination of the Confract while appropriately
protecting the interests of ratepayers.” -

We have been briefed on the unsuccessfill atiempts to resolve this matter on the basis suggested
in the termimation letter, despite several months of negotiations. Our instructions are to
commence the formal legal process of identifying the appropriate mechanism to determine the
reasonable damages, including the anticipated value of the Contract and an appropriate
mechanism for transferring that value from the OPA and the Province of Ontario to TCE. In
order to facilitate this process, we would request that you have your legal counsel contact us in
order to discuss the manner of proceeding.

tuf.ca



1GF :

Thomton Grout Finnigan LLp

We would be available to meet with counsel to begin this process this week. We would request
that your counsel contact us no later than Tuesday, April 26, 2011. Our client has instructed us
to move forward with reasonable expedition. We understand that a counterproposal will be
delivered to TCE by the close of business on Wednesday, April 20, 2011 as part of the informal
settlement discussions. While this formal process of dispute resolution moves forward, our
client remains willing to discuss alternatives, but is not willing to suspend the formal process.

We look forward to hearing from your counsel.
Yours very truly,

Thernton Grout Finnigan LLP

Michael E. Barrack
MEB/slg

Ce Craig MacLennan, Chief of Staff to the Minister of Energy
Jamison Steve, Principal Secretary to the Premier
Sean Mullin, Director of Policy, Office of the Premier

taf.ca



Notice Pursuant to Section 7 of the Preceedings Agafnst the Crewn Act

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of
Ontario of its claim for damages arising out of the termination on October 7, 2010 of the
Southwest GTA Clean Energy Supply Contract between TransCanada Energy Ltd.
("TransCanada”) and the Ontario Power Authority (‘OPA") dated October 9, 2009 (the
“Contract”). On October 7,2010 the Minister of Energy, the Honourable Brad Duguid publicly
announced that the Province would not proceed with the construction of the power plant that
was the subject matter of the Contract . Subsequently, by letter also dated October 7, 2010, the
OPA informed TransCanada that it would not complete the Contract. TransCanada accepted
fie OPA’s repudiation of the Contract. As a result of the termination of the Contract,

TransCanada has suffered damages including the anticipated financial value of the Contract.

Please find attached the following documents dated October 7, 2010: (a) the press release
from the Ministry of Energy; and (b} the letter from the OPA to TransCanada repudiating the

Contract.






120 Adelaide Street West
Suite 1808
Teronto, Ontarfo M5H 3Tt

§
i

PIVWER AUTHORITY |

T 416G67-7474
F 416 9671947
vy powvierauthority en.ca

Qctober 7, 2818

TransCanada Energy 1.4d.
A50-1* Street
Calgary, AB T2P 5HI

©Attn Alex Pourbaix,
President,
Energyand @il Pipelines

Dear Mir Pourbaix ;

Re: Southwest GTA Clean Energy Supply Contract {the “Contract™) between TransCanada
Eneygy Litd. andd @ntario Pewer Authority (the “*GPA™) dated @ctober 5, 2088

As vou are no doubt aware, the Minister of Energy today announced that your Oakville gas plant will not
proceed. This announcement is supported by the OPA’s planning analysis of the current circumstances
in scuthwest GTA

The OPA will not proceed with the Contract. As a result of this, the OPA acknowledges that you are
entitled to your reasonable damages from the OPA, including the anticipated financial value ot the
Contract. We would like to begin negotiations with you to reach mutual agreement t# tenminate the

Caontract.

Given Ontario’s ongoing need £or power generation projects and your desire to generate power in
Ontario, we wish to work with you to identifv other prajects and the extent to which such projects may
compensate you far termination of the Contiact while appropriately protecting the interests ot 1atepayers.

You are hereby directed to cease all further work and activities in connection with the Facility (as
defined in the Contract}, other than anything that may be reasonably necessary in the circumstances to
bring such werk or activities to a conclusion.

We undertake that we will not disclese this letter without giving you prior notice and we request that you
do the same.

Sincerely,
ONTARI® POWER AUTHORITY

o

Mame: Colin Andersen
Title:  Chief Executive ®fficer







®:kville Power Plant Mot Meving Forward httge//news.ontarie.ca/mei/en/2010/1 O/eakville-pewer-plani-net-mov...

October 7, 2010 1:15 AM

McGuinty Government to Invest in Transmission
to Meet Local Power Demands

Ontario is taking action to keep the lights on in Southwest Greater Toronto Area
homes and businesses without the construction of a proposed natural gas plantin
Oakville.

When the need for this plant was first identified four years ago, there were higher
demand projections for electricity in the area. Since then changes in demand and
supply - including more than 8,000 megawatts of new, cleaner power and
successful conservation efforts - have made it clear that this proposed natural
gas plantis no longer required. A transmission solution can ensure that the
growing region will have enough electricity to meet future needs of homes,
hospitals, schools and businesses.

The government is currently updating Ontario’s Long-Term Energy Plan to ensure
a strong, reliable, clean and cost-effective elactricity system that eliminates
relimnce on dirty coal.

QUICK FACTS

s The need for additional generation in Southwest GTA was first identified in
2006. Since then, additional supply has come online and the demand picture
has changed in the region.

¢ Ontario permanently closed four more units of dirty, smog-producing,

1 of3 27/6412011 T:26PM



Qakyville Power Plant Not Moving Forward http://news.ontario.ca/mei/en/2010/10/oakville-power-plari-not-mov...

coal-fired generation on October 1, 2010, four years ahead of schedule.
e In 2009, more than 80 per cent of our generation came from emissions-free
sources.

LEARN MORE

¢ Read about the update to Ontario’s Long-Term Energy Plan and how to offer
your views,

e Learn more about renewable energy in Ontario.

e Find out about how Ontario is phasing out coal-fired generation.

CONTACTS

e Andrew Block
Minister's Office
416-327-6747

¢ Anne Smith
Communications Branch
416-327-7226

Ministry of Energy
ontario.ca/energy

"As we're putting together an update to our Long-Term Energy Plan, it has
become clear we no longer need this plant in Oakville. With transmission
investments we can keep the lights on and still shut down all dirty coal-fired

generation.”

- Hon. Brad Duguid
Minister of Energy

"My duty as MPP has always been to put the priorities of Oakville first, and
together, our voice was heard. I am tremendously pleased that this power plant
will not be built anywhere in Oakville. I would like to thank my constituents for

20f3 27/04/2011 7:26 PM



®akville Power Plant Not Moving Ferward hitp://news.ontario.ca/mei/en/2010/10/oakville-power-plant-not-mov..
their support, and Premier McGuinty and Minister Duguid for their willingness to
listen.”

~ Kevin Flynn
MPP, Oakville

Site Help
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Perun, Halyna N. (ENERGY)

From: Calwell, Caraolyn (MEI)
Sent: April 29,2011 6:42 PM
To: Perun, Halyna N. (MEI)
Subiject: Re: TransCanada Energy Limited v. Her Majesty in right of Ontario

Will do. Also, | spoke to Susan Kennedy about the Cooperation Agreement. She agreed to rny suggestions (fairly minor)
in principle anci we'll see a re-write next week. We'll need to get a briefing to get it signed, | expect. Will keep you posted
once | see the next draft.

Carolyn

From: Perun, Halyna N. (MEI)

To: Calwell, Carolyn (MEI)

Sent: Fri Apr 29 18:31:35 2011

Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario

Hi Carolyn — I1<en asked that we follow up with CLOC — He told rne this morning (as we were waiting for Malliha for the
diversity committee meeting and [ forgot to let you knowy).

Flalyna

Halyna N. Perun.

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 /Fax: (416) 325-1781
BB: (416) 671-2607 :

E-mail: Halyna. PerunZ@oniano.ca

Notice

This communication may be salicitor/client privieged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you. :

From: Calwell, Carolyn (MEI)

Sent: April 28, 2011 5:32 PM

To: Lung, Ken (JUS)

Cc: Perun, Halyna N. (MEI)

Subiject: PV: TransCanada Energy Limited v. Her Majesty in right of Ontario

Ken, can you please confirm that the PACA notice was served yesterday and advise as to the manner of service? |
assume that there was no cover letter?

Caralyn

From: Perun, Halyna N. (MEI)
Sent: April 28, 2011 8:38 AM
To: Calwell, Carolyn (MEI)



Cc: Carson, Cheryl (MEI)
Subject: Fw: TransCanada Energy Limited v. Her Majesty in right of Ontario

Hi Carolyn - please provide to dm and min office - thanks
Halyna Perun

A\Director

Ph: 416 325 6681

BB: 416 671 2607

Sent using BlackBerry

From: Lung, Ken (JUS)

To: Perun, Halyna N. (MEI)

Sent: Thu Apr 28 08:25:05 2011

Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario



Perun, Halyna N, (ENERGY)

From: Calwell, Carolyn (MEI)
Sent: : May 3, 2011 11:21 AM
To: ‘ Machado, Eunice (JUS)
Cc: Perun, Halyna N. (MEI)
Sisbject: RE: TCE

Eunice, we haven't heard anything further from our clients. We will make some inquiries and advise. In the meantime,
please feel free to contact me directly about any matter related to this file.

Carolyn

Carolyn Calwell

A/Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 ®ay Street, Suite 425

Torentoc ON M5G 265

416.212.5409

Frogri: Machado, Eunice (JUS)
To: Perun, Halyna N. (MEI)
Sent: Mon May 02 11:37:20 2011
Subject: RE: TCE

Hi Halyna,

I'm just following up to see if you have any instructions yet on our meeting to discuss next steps? Let me know.
Thanks,

EFunice Machado

Tel: 416-326-4576
Fax: 416-326-4181

From: Perun, Halyna N. (MEI)

Sent: April 21, 2011 4:22 PM

To: Kelly, John (JUS); Machado, Eunice (JUS)
Cc: Carson, Cheryl (IMEI)

Subject: RE: TCE

Hi — OPA is asking about the common interest privilege agreement. Please let us know your proposed changes — thank
you

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607



E-mail: Halyna.Perun2{@ontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Perun, Halyna N. (MEI)
Sent: April 21, 2011 9:09 AM
To: Kelly, John (JUS)
Subject: Re: TCE

We'll need to get instructions as to whether the ministry wants to reply independently of the opa - my guess is not but we'll
need to ask -

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

From: Kelly, John (JUS)

To: Perun, Halyna N. (MEI)
Sent: Thu Apr 21 08:56:49 2011
Subject: RE: TCE

I think it says they are expecting a proposal from OPA

From: Perun, Halyna N. (MEI)
Sent: April 21, 2011 8:47 AM
To: Kelly, John (JUS)
Subject: Re: TCE

It's addressed to the minister as well
Halyna Perun

A\Director

Ph: 416 325 6681

BB: 416671 2607

Sent using BlackBerry

From: Kelly, John (JUS)

To: Perun, Halyna N. (MEI)
Sent: Thu Apr 21 08:38:45 2011
Subject: RE: TCE

This requests a reply from OPA ,not the Ministry.

From: Perun, Halyna N. (MEI)
Sent: April 20, 2011 8:55 PM



Vi

To: Keilly, John (3US); Machado, Eunice (JUS); Carson, Cheryl (MET)
Subject: Fw: TCE

Received this via OPA not ministry. Request for response by Tuesday. We'll need instructions from clients re reply -
references to "formal process” rather obligue. There is a proposal that OPA board was considering this evening to be put
to TCE | guess tomorrow. | don't know much more than this but will connect with you tomorrow at some point once know
more thanks

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

From: Nimi Vistam <MNimi.Visram@powerauthoribv,.on.ca>
To: Perun, Halyna N. {(MEI)

Cc: Michael Lyle <MichasLivie@powerauthority,on.cas
Sent: Wed Apr 20 15:45:38 2011

Subject: TCE

Pease find attached correspondence from Thornton Grout Finnigan LLP dated April 19, 2011.

Nirni Visram | Ontario Power Authority | Executive Assistant & Board Coordinator, to General Counsel & Vice President, Legal, Aboriginal and
Regulatory Affairs

120 Adelaide St W., Suite 1600 | Toronto, Ontario, M5H 1T1

@Phone: 416.969.6027 | & Fax: 416.967.3683] & Email: nimbvisram@poweraythority.on.ca

5 Please consider your environmental responsibility before printing this email.






Perun, Halvna N. (ENERGY)

From: Wismer, Jennifer (MEI)

Sent: May 6, 2011 4:07 PM

To: ‘ Lindsay, David (ENERGY); Perun, Halyna N. (MEI)

Cc: Calwell, Carolyn (MEI)

Subject: RE: MOF Answer re Public Disclosure of Schedule of Lawsuits, Claims, Possible Claims and

Pending Litigation

Yes, will do. Thanks

From: Lindsay, David (ENERGY)

Sent: May 6, 2011 4:02 PM

To: Perun, Halyna N. (IEI)

Cc: Wismer, Jennifer (MEI); Calwell, Carolyn (MEI)

Subject: Re: MOF Answer re Public Disclosure of Schedule of Lawsiiits, Claims, Possible Claims and Pending Litigation

Thanks for the heads up Halyna. We will need to coordinate with Communications for holding language in the event that
this disclosure prompts any questions. We should also make sure thatthe OPA is aware of this requirement to disclose.

Jennifer, can you help coordinaie between communications, legal and our Minister's office before this document is tabled.

David

From: Perun, Halyna N. (MEI)

To: Lindsay, David (ENERGY)

Cc: Wismer, Jennifer (MEI); Calwell, Carolyn (MEI)

Sent: Fri May 06 15:54:15 2011

Subiect: MOF Answer re Public Disclosure of Schedule of Lawsuits, Claims, Possible Claims and Pending Litigation

Contidenitial and Soliciior/Client Priviieged

David ~ Plezsise find atiached the revised scheduled of lawsuits for 2010/11 that will be submitted for public account
purposes. The information about TCE appears as a note (*Additional information”) at the end of the chart. Our obligation
is to disclose not only actual claims greater than $50 M (where a claim has in fact been commenced against the Crown)
but also potential or threatened ciairris. The note now says the following:

TransCanada Energy Limited seeks compensation arising out of the October 7, 2010 announcement that t he Southwést
GTA natural gas generation facility would not proceed. The OPA and TransCanada Energy Lid. entered into a Clean
Energy Supply Centract dated October 9, 2009.

The list of litigation (of all ministries) appears in the Notes to the Consolidated Financial Statements and in Volume 1 of
the Public Accounts, which are filed with the Standing Commitiee on Public Accounts. The exact time when this material
would be filed with the Standing Committee is not yet determined. It’s at the discretion of the Minister of Finance.
However, it's usually expected to take place in August (same as last year). We understand that it must be published
within 180 days from year end.

Please let me know if you'd like me to advise MO of this.

Thank you

Halyna

Halyna N. Perun
A/Director



Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna, Perun2@ontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.



Perun, Halyna N, (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: May3, 2011 9:30 AM
To: Calwell, Carolyn (MEI)
Subject: Fw: TCE

Hi Carolyn overto you to respond thank you

Halyna Perun
A\Director

Ph: 416 325 6631
BB: 416 671 2607

Sent using BlackBerry

From: Machado, Eunice (JUS)
To: Perun, Halyna N. (iMEI)

Sent: Mon May 02 11:37:20 2011
Subject: RE: TCE

Hi Halyna,

I'm just following up to see if you have any instructions yet on our meeting to discuss nextsteps?Let me know.
Thanks,

Eunice Machado

Tel: 416-326-4576
Fax: 416-326-4181

From: Perun, Halyna N. (MEI)

Sent: April 21, 2011 4:22 PM

To: Kelly, John (JUS); Machado, Eunice (JUS)
Cc: Carson, Cheryl (MEI)

Subject: RE: TCE

Hi — OPA is asking about the common interest priviiege agreement. Please let us know your proposed changes — thank
you

Fabyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5S

Ph: (416} 325-668'1 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontaric.ca

Notice
This communication miay be solicitor/client privileged and contain confidential information intended only fer the person(s)
towhom itis addressed. Any dissemination or use of this information ey others than the intended recipient(s) is

1



prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Perun, Halyna N. (MEI)
Sent: April 21, 2011 9:09 AM
To: Kelly, John (JUS)
Subject: Re: TCE

We'll need to get instructions as to whether the ministry wants to reply independently of the opa - my guess is not but we'll
need to ask -

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

From: Kelly, John (JUS)

To: Perun, Halyna N. (MEI)
Sent: Thu Apr 21 08:56:49 2011
Subject: RE: TCE

I think it says they are expecting a proposal from OPA

From: Perun, Halyna N. (MEI)
Sent: April 21, 2011 8:47 AM
To: Kelly, John (JUS)
Subject: Re: TCE

It's addressed to the minister as well

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

From: Kelly, John (JUS)

To: Perun, Halyna N. (MEI)
Sent: Thu Apr 21 08:38:45 2011
Subject: RE: TCE

This requests a reply from OPA ,not the Ministry.

From: Perun, Halyna N. (MEI)

Sent: April 20, 2011 8:55 PM

To: Kelly, John (JUS); Machado, Eunice (JUS); Carson, Cheryl (MEI)
Subject: Fw: TCE

Received this via OPA not ministry. Request for response by Tuesday. We'll need instructions from clients re reply -
references to "formal process" rather oblique. There is a proposal that OPA board was considering this evening to be put
to TCE I guess tomorrow. | don't know much more than this but will connect with you tomorrow at some point once know

2



more thanks

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sentusing BlackBerry

From: Nimi Visram <NimiVistam@powerauthority.on.ca>
To: Perun, Halyna N. (MEI}

Cc: Michael Lyle «Michael. Lyvle@poweravthority.on.ca>
Sent: Wed Apr 20 15:45:38 2011

Subject: TCE

Please find attached correspondence from Thornton Grout Finnigan LLP dated April 18, 2011.

Nimi Visram] Ontario Power Authority | Executive Assistant & Board Coordinator, to General Counsel & Vice President, Legal, Aboriginal and

Regulatory Affairs
120 Adelaide St W., Suite 1600 | Toronto, Ontario, MSH 171

w5 Please censider your environmental responsibility before printing this email.

(€%}






Perun, Halyna N. (ENERGY}

From: Perun, Halyna N. (MEI)

Sent: May 4, 201 10:22 AM

To: Khatri, Anupa (MEI)

Subject: agenda items for deputy lindsay's meeting

TCE

FHabynz

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.PerunZ2ddontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.






Perun, Halyna N {ENERGY)

From: Perun, Halyna N. (MEI)
Sent: May 4, 2011 2:11 PM
To: Calwell, Carolyn (MEI)
Subiect; Tce

Hi didn't have a chance to come by to review the public accounts issue - where is that doc
that we received yesterday published? Not clear to me - am waiting to see the deputy and
wanted to flag this for him thanks

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry






Perun, Halyna N. (ENERGY])

From: Perun, Halyna N. (MEI)
Sent: May6, 2011 4:43 PM
To: Kelly, John (JUS)

Cc: Calwell, Carolyn (MEI)
Subiect: WTO matterand TCE
Confidential

Hi — Thanks for your voice message today asking about the status of these two matters.

Re TCE: Carolyn was in touch with you about this. As you know, we were looking for when exactly did your office receive
the PACA notice (it was not evident to us in the materials we received from Ken). OPA and TCE are in discussions.
Energy is not involved in these at the moment. So, nothing else to report. Your services will likely not be required until
such time as a statement of claim, including HMQ, is in factissued. Of course, we'll be in touch if somethingcomes up in
the meantime that requires your input on this file.

Halyna

Halyna N. Perun

A/lDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M54 2E5

Ph: (416) 325-6681 /Fax: (416) 325-178t
BB: (416) 671-2607

E-mail: Halvna,Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please nofify the writer and permanently delete the message and
all attachments. Thank you.






Perun, Halyna N. (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: May 6, 2011 4:59 PM

To: Calwell, Carolyn (ME})
Subject: FW: WTO matter and TCE
Huh?

Halyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416} 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perund@hontaric.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
towhom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.

From: Kelly, John (JUS)

Sent: May 6, 2011 4:52 PM

To: Perun, Halyna N. (MEI)
Subject: RE: WTO matter and TCE

Thanks. As to the second para. we advised your ADAG as to the date we received the PACA notice.

From: Perun, Halyna N. (MEI)
Sent: May 6, 2011 4:43 PM
To: Kelly, John (JUS)

Cc: Calwell, Carolyn (MEI)
Subject: WT0 matter and TCE

Confidential
Hi- Thanks for your voice message today asking about the status of these two matters.

Re WTO matter (not softwood lumber, BTW, but to do with Japan’s challenge of Ontario “green energy” initiative aka the
FIT program and its domestic content): McCarthy’s is still working on a conflicts review. John Boscariol advises that that
should be wrapped up early next week. So - we'll be sending them our briefing materials once they've sent us back the
letter accepting the retainer (and you'll get a copy at the same time — still working on compiling materials). Next time
Japancan ask to go to panel is coming up next week. We don't anticipate that they will ask to go to panel in May.

Re TCE: Carolyn was in touch with you about this. As you know, we were looking for when exactly did your office receive
the PACA notice (it was not evident to us in the materials we received from Ken). OPA and TCE are in discussions.
Energy is not involved in these at the moment. So, nothing else toreport. Your services will likely not be required until
such time as a statement of claim, including HMQ, is in fact issued. Of course, we'll be in touch if something comes up in
the meantime that requires your input on this file.

[



Habyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4thh Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.PerunZ@ontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.



Perun, Halyna N, (ENERGY}

From: Perun, Halyna N. (MEI)

Sent: May 27,2011 7:15 PM

To: Lindsay, David (ENERGY)

Cc: Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Subject: TCE

Confidential and Solicitor-Client Frivileged

| was called into to meet with ADAG Malliha Wilson at end of day today. She wanted to let me know that counsel for TCE
requested a meeting with her and our counsel John Kelly to discuss the matter. The meeting is scheduled for Wed June 1.
Malliha was asked to proceed with the meeting by MAG MO. | am assuming that Energy MO and PO are aware — but we
should probably advise them. Apparently, TCE counsel are working on a draft of the statement of claim and will be
sharing it with Malliha and John next week. Please let me know if you'd like us tosend a note to Craig on this as a

head’s up.
Thank yout
FHalyna

Halyna N. Perun

AfDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-66&1 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.ParunZ@ontaric.ca

Notice

This communication rmay be solicitor/client privileged and contain confidential information intended only for the person(s)
towhom itis addressed. Anydissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.






Perun, Malyna N. (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: May 27, 2011 7:16 PM

To: Calwell, Carolyn (MEI)

Subject: FW: TCE

HI — there was not more to this meeting but to let me know that this meeting is happening — but I'll fill you in when | see
you next week.

Itabyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halvna.PerunZfpontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Perun, Halyna N. (MEI)

Sent: May 27,2011 7:15 PM

To: Lindsay, David (ENERGY)

Cc: Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Subject: TCE

Confidential and Solicitor-Client Privileged

{ was called into to meet with ADAG Malliha Wilson at end of day today. She wanted to let me know that counsel for TCE
requested a meeting with her and our counsel John Kelly to discuss the matter. The meeting is scheduled for Wed June 1.
Malliha was asked to proceed with the meeting by MAG MO. | am assuming that Energy MO and PO are aware — but we
should probably advise them. Apparently, TCE counsel are working on a draft of the statement of claim and will be
sharing it with Malliha and John next week. Please let me know if you'd like us to send a noteto Craigon this as a
head’s up.

Thank yout
Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607



E-mail: Halyna.PerunZ@oniario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.



Perun, Halyna N, (ENERGY)

From: Perun, Halyna N. (MEI}
Sent: May 27,2011 7:46 PM
To: Calwell, Carolyn (MEI)
Subject: Re: TCE

No | don't think she would - but this is really political and she is very attuned to that

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

From: Calwell, Carolyn (MEI)
To: Perun, Halyna N. (MEI)
Sent: FriMay 27 19:19:37 2011
Subject: Re: TCE

Interesting. Would Maliha usually be invited to these sorts of meetings with opposing counsel?

Carolyn

From:: Perun, Halyna N. (MEI)
To: Calwell, Carolyn (MEI)
Sent: Fri May 27 19:15:45 2011
Subiject: FW: TCE

HI — there was not more to this meeting but to let me know that this meeting is happening — but 'l fill you in when | see
you next week.

FHalyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halvna.PerunZ@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
towhom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.

Front: Perun, Halyna N. (MEI)
Sent: May 27, 2011 7:15 PM



To: Lindsay, David (ENERGY)
Cc: Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Subject: TCE

Confidential and Solicitor-Client Privileged

| was called into to meet with ADAG Malliha Wilson at end of day today. She wanted to let me know that counsel for TCE
requested a meeting with her and our counsel John Kelly to discuss the matter. The meeting is scheduled for Wed June 1.
Malliha was asked to proceed with the meeting by MAG MO. | am assuming that Energy MO and PO are aware — but we
should probably advise them. Apparently, TCE counsel are working on a draft of the statement of claim and will be
sharing it with Malliha and John next week. Pleaselet me know if you'd like us to send a note to Craig on this as a
head's up.

Thank you!
Habyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.



Perun, Halyna N, (ENERGY}

From: Perun, Halyna N. (MEI)

Sent: May 27, 2011 8:35 PM

To: Lindsay, David {ENERGY)

Cc: Calwell, Carolyn {MEI); Wismer, Jennifer (MEI}
Subject: Re: TCE

Confidential and Solicitor-Client privileged

I am happy to send Craig a head's up and will copy you on that - likely tomorrow - have a good evening!
Halyna Perun

Al\Director

Ph: 416 325 6681

BB: 416 671 2607

Sent using BlackBerry

From: Lindsay, David (ENERGY)

To: Perun, Halyna N. {MEI)

Cc: Calwell, Carolyn {MEI); Wismer, Jennifer (MEI)
Sent: Fri May 27 20:08:54 2011

Zuhiect: Re: TCE

Hi Halyna,

Thanks for the e-mail. A heads up from either you or me to Craig would be appropriate. It might be appropriate to get it
from you first.

After our meeting today t did mention to Craig this afternoon that we had spoken about OPA legal‘s request for
clarification on direction. | suggested to Craig that he touch base with the Chair of OPA to make sure we are all on same

page.

This request by TCE for a meeting with AG folks might suggest it is time to have a meeting to coordinate the “four
corners” inside government. Jennifer you and | should recommend to Craig that we have a meeting with all the
appropriate political and bureaucratic offices to make sure we are on the same page.

David

From: Perun, Halyna N. (MEI)

To: Lindsay, David (ENERGY}

Cc: Calwell, Carolyn (MEI); Wismer, Jennifer {MEI)
Sent: Fri May 27 19:15:07 2011

Subject: TCE

Confidential and Solicitor-Client Frivileged

I was called into to meet with ADAG Malliha ¥¥ilson at end of day today. She wanted to let me know that counsel for TCE
requested a meeting with her and our counsel John Kelly to discuss the matter. The meeting is scheduled for Wed June 1
Malliha was asked to proceed with the meeting by MAG MO. | am assuming that Energy MO and PO are aware — but we
should probably advise them. Apparently, TCE counsel are working on a draft of the statement of claim and will be
sharing it with Malliha and John next week. Pleaselet me know if you'd like us to send a note to Craig on this as a
head's up.

Thank you!



FHalyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.PerunZ@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.



Perun, Halyna M. (ENERGY)

From: Perun, Halyna N. (MEI)

Sent: May 29, 2011 11:12 AM

To: MclLellan, Craig (MGS)

Cc: Lindsay, David (ENERGY); Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Subject: TCE

Confidential and Solicitor-Client Privileged

Hi Crag: TCE counsel have asked to meet with our counsel (CLOC - John Kelly) as well as ADAG
Malliha Wilson. The MAG MO has asked that this meeting proceed and in any event it's normal
for government counsel to meet with opposing counsel on a matter. The meeting is scheduled
for Wed June 1. Our counsel has been advised that TCE counsel is working on a draft
statement of claim and plans to share a draft of it with CLOC at that meeting. Given MAG MO's
involvement you likely know of this ali~eady but wanted to make you aware.

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

Tracking:



Recipient

Mctellan, Craig (MGS)
Lindsay, David (ENERGY)
Calwell, Carolyn (ME!)
Wismer, Jennifer (MEI)

Recall

Failed: 30/05/2011 9:44 AM
Failed: 30/05/2011 10:54 AM



Perun, Halyna N, (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: May 30, 2011 9:39 AM
To: Wismer, Jennifer (MEI)
Subject: RE: TCE

Argh

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halvna.PerunZ@ontaric.ca

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.

————— Original Message-----

From: Wismer, Jennifer (MEI)

Sent: May 30, 2011 S:38 AM

To: Perun, Halyna N. (MEI)

Subject: FW: TCE

Importance: High

Can you resend this to our Craig and recall this email, it went to the wrong Craig at MGS.
Thanks

————— Original Message-----

From: Perun, Halyna N. (MEI)

Sent: May 29, 2011 11:12 AM

To: McLellan, Craig (MGS)

Cc: Lindsay, David (ENERGY); €Calwell, Carolyn (MEI); Wismer, Jennifer ({MEI)
Subject: TCE

Confidential and Solicitor-Client Privileged

Hi Crag: TCE counsel have asked to meet with our counsel (CLOC - John Kelly) as well as ADAG
tMalliha Wilson. The MAG MO has asked that this meeting proceed and in any event it's normal
for government counsel to meet with opposing counsel on a matter. The meeting is scheduled
for Wed June 1. Our counsel has been advised that TCE counsel is working on a draft
statement of claim and plans to share a draft of it with CLOC at that meeting. Given MAG MO's
involvement you likely know of this already but wanted to make you aware.

Halyna Perun
ADirector



Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry



Perun, Halyna N. (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: May 30, 2011 9:42 AM
To: McLellan, Craig (MGS)
Subject: RE: TCE

Confidential and Solicitor-Client Privileged

Hi - This went to the wrong Craig. With apologies! Please delete you’re your email system
and please let me know that you have done so. Many thanks

Please
Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2667

E-mail: Halvna.Perun2fontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received

this message in error please notify the writer and permanently delete the message and all

attachments. Thank you.

----- Original Message-----

From: Perun, Halyna N. (MEI)

Sent: May 29, 2011 11:12 AM

To: McLellan, Craig (MGS)

Cc: Lindsay, David (ENERGY); Calwell, Carolyn (MEI); Wismer, 3Jennifer (MEI)
Subject: TCE

Confidential and Solicitor-Client Privileged

Hi Crag: TCE counsel have asked to meet with our counsel (CLOC - 3John Kelly) as well as ADAG
Malliha Wilson. The MAG MO has asked that this meeting proceed and in any event it's normal
for government counsel to meet with opposing counsel on a matter. The meeting is scheduled
for Wed June 1. Our counsel has been advised that TCE counsel is working on a draft
statement of claim and plans to share a draft of it with CLOC at that meeting. Given MAG MO's
involvement you likely know of this already but wanted to make you aware.

Halyna Perun
A\Director

Ph: 416 325 6631
BB: 416 671 2607

Sent using BlackBerry






Perun, Halyna N. (ENERGY)

From: Perun, Halyna N. (MEI)

Sent: May 30, 2011 9:45 AM

To: MacLennan, Craig (MEI)

Cc: Calwell, Carolyn (MEI); Wismer, Jennifer (MEI); Lindsay, David (ENERGY)
Subject: RE: TCE

Confidential and Solicitor-Client Privileged

Please see below. Unfortunately, I sent the first email to you to the wirong Craig and the
Deputy responded to it. I have asked the Ci~raig at MGS to delete from his email system and to
notify me.

My apologies
Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Peprun2flontarioc.ca

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only for the person(s} to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and perrmanently delete the message and all
attachments. Thank you.

————— Original Message-----

From: Lindsay, David (ENERGY)

Sent: May 29, 2011 12:16 PM

To: Perun, Halyna N. (MEI); MclLellan, Craig (MGS)
Cc: Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Subject: Re: TCE

Thanks for this Halyna.

Cralg, wonder if we should create a “four corners” opportunity so that we are all singing
from the same song sheet.

T would suggest we ask Cabinet office to coordinate a meeting so all parties within
government understand the positioning. ke might want to include representatives from OPA.

David
wwwww Original Message -----

From: Perun, Halyna N. (MEI)
To: MctLellan, Craig (MGS)



Cc: Lindsay, David (ENERGY); Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Sent: Sun May 29 11:11:58 2011
Subject: TCE

Confidential and Solicitor-Client Privileged

Hi Crag: TCE counsel have asked to meet with our counsel (CLOC - John Kelly) as well as ADAG
Malliha Wilson. The MAG MO has asked that this meeting proceed and in any event it's normal
for government counsel to meet with opposing counsel on a matter. The meeting is scheduled
for Wed June 1. Our counsel has been advised that TCE counsel is working on a draft
statement of claim and plans to share a draft of it with CLOC at that meeting. Given MAG MO's
involvement you likely know of this already but wanted to make you aware.

Halyna Perun
A\Director

Ph: 416 325 6631
BB: 416 671 2607

Sent using BlackBerry



Perun, Halyna N. (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: May 30, 2011 10:11 AM
To: Calwell, Carolyn (ME!)

Subject: RE: TCE

Hi Carolyn - can you please respond to Craig re details? Thank you
Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halvna.Perunontaric.ca

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received

this message in error please notify the writer and permanently delete the message and all

attachments. Thank you.

----- Original Message-----
From: MacLennan, Craig (MEI)
Sent: May 30, 2011 9:48 AM
To: Perun, Halyna N. (MEI)
Cc: Calwell, Carolyn (MEI)
Subject: Re: TCE

How are the terms of arbitration discussions going?

----- Original Message -----

From: Lindsay, David (ENERGY)

To: Perun, Halyna N. (MEI); MacLennan, Craig (MEI)
Cc: Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Sent: Mon May 30 09:46:59 2011

Subject: Re: TCE

Mistakes happen. Thanks for clarification. I was wondering why nobody replied yesterday?

————— Original Message -----

From: Perun, Halyna N. (MEI)

To: MacLennan, Craig (MEI)

Cc: Calwell, Carolyn (MEI); Wismer, Jennifer (MEI); Lindsay, David (ENERGY)
Sent: Mon May 30 09:44:33 2011

Subject: RE: TCE



Confidential and Solicitor-Client Privileged

Please see below. Unfortunately, I sent the first email to you to the wrong Craig and the
Deputy responded to it. I have asked the Craig at MGS to delete from his email system and to

notify me.
My apologies
Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
88: (416) 671-2607

E-mail: Halyna.PerunZ@ontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information

intended only for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received

this message in error please notify the writer and permanently delete the message and all

attachments. Thank you.

----- Original Message-----

From: Lindsay, David (ENERGY)

Sent: May 29, 2011 12:16 PM

To: Perun, Halyna N. (MEI); McLellan, Craig (MGS)
Cc: Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Subject: Re: TCE

Thanks for this Halyna.

Craig, wonder if we should create a "four corners" opportunity so that we are all singing
from the same song sheet.

I would suggest we ask Cabinet office to coordinate a meeting so all parties within
government understand the positioning. We might want to include representatives from OPA.

David

————— Original Message -----

From: Perun, Halyna N. (MEI)

To: McLellan, Craig (MGS)

Cc: Lindsay, David (ENERGY); Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Sent: Sun May 29 11:11:58 2011

Subject: TCE

Confidential and Solicitor-Client Privileged

Hi Crag: TCE counsel have asked to meet with our counsel (CLOC - John Kelly) as well as ADAG
Malliha Wilson. The MAG MO has asked that this meeting proceed and in any event it's normal
for government counsel to meet with opposing counsel on a matter. The meeting is scheduled

2



for Wed June 1. Our counsel has been advised that TCE counsel is working on a draft
statement of claim and plans to share a draftt of it with CLOC at that meeting. Given MAG MO's
involvement you likely know of this.already but wanted to make you aware.

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry






Perun, Halvna N. (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: May 30, 2011 5:27 PM

To: Wismer, Jennifer (MEI)
Cc: Calwell, Carolyn (MEI)

Subject: Tce

Hi - Carolyn will be attending the meeting with TCE and CLOC on Wed June 1 @ 2 -

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry






Perun, Halyna N, (ENERGY)

From; Perun, Halyna N. (MEI)

Sent: May 31, 2011 1:52 PM

To: Kelly, John (JUS)

Cc: Calwell, Carolyn (MEI); Machado, Eunice (JUS)

Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Hi John - The Thursday morning meeting that Carolyn mentions is pretty critical - attendees
include the Secretary of the Cabinet, the Deputy Minister of Energy, the Chief of Staff for
the Minister of Energy, the Deputy Minister of Finance, the Premier’s Chief of Staff - so, if
you are asked to attend it would be good to be available to go - 1it's usually first thing in
the morning.

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halvne.PerunZ@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only for the person(s) to whom it 1s addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.

----- Original Message-----

From: Kelly, John (3JUS)

Sent: May 31, 2011 11:54 AM

To: Calwell, Carolyn (MEI); Machado, Eunice (JUS)

Cc: Perun, Halyna N. (MET)

Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Thanks Carolyn. I am not available Thurs. as I am in meetings all day.

————— Original Message-----

From: Calwell, Carolyn (MEI)

Sent: May 31, 2011 11:23 AM

To: Kelly, John (JUS); Machado, Eunice (JUS)

Cc: Perun, Halyna N. (MEI)

Subject: TCE - Cooperation and Common Interest Privilege Agreement

Fully executed copy attached for your file. I understand that the OPA will be in a position
to share documentation tomorrow.

Further to my message to John, there have been some discussions about how to proceed that I
would like to fill you in on. My ENERGY clients are looking for secommendation about the
scope of arbitration and would like to meet either Thursday or Friday with you, the OPA and



OPA outside counsel in this regard. They have asked for a deck that includes a
recommendation. I would suggest that we work from the version that we sent up last week.

Finally, John, you may be invited to a regular meeting of ENERGY officials, the PO and the
SOC that is scheduled for Thursday. I will confirm when I hear.

I look forward to speaking with you.
Carolyn

Carolyn Calwell

Deputy Director

Ministry of Energy & Ministry of Infrastructure Legal Services Branch Ministry of the
Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2E5

416.212.5409

This communication may be solicitor/client privileged and contain confidential information
only intended for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.



Perun, Halyna N. (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: May 31, 2011 3:10 PM
To: Calwell, Carolyn (MEI)
Subject: TCE

Do you want Anupa to zisk Diana Almond to send you the meeting request re meeting with ADAG and TCE tomorrow — in
casethereis a change — it would be good for you to be copied on the meeting request

Habyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna. Perun? @oniaric. ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom it is addressecl. Any dissernination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message ancl
all attachments. Thank you.






Perun, Halyna N, (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: May 31, 2011 3:14 PM
To: Calwell, Carolyn (MEI)
Subiject: FW:

These were talking points for PO’s discussion with TCE re continuing mediation -
Hakyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.PerunZ@oniaric.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
towhom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.

From: Perun, Halyna N. (MEI)

Sent: April 13, 2011 4:15 PM

To: Mullin, Sean (OPQ)

Cc: MaclLennan, Craig (MEI); Wismer, Jennifer (FMEI)
Sehiect:

Confidential and Solicitor/Client Privilege

Some speaking points for your consideration:

Mediation

- given that thereis a gap in our numbers — and OPA doesn’'t have access to the assumptions and models that
you've been working from [and vice versa] for that reason alone it's good to get before a mediator to at least get
both parties on the same page re assumptions/numbers

- thereis no downside to mediation

- we can tighten timelines if that is the sticking point

Litigation

- pursuing litigation obviously ends the negotiations phase

Future RFP

- You have toknowthat litigating would make it very difficult for you towin the KW project



- OPA would proceed with an open procurement process

Halyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.PerunZ@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.
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Ph: (416) 325-6681 / Fax: (416) 325-1781 o,
BB: (416) 671-2607
E-mail: Halyna.Perun2@ontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the

person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently
delete the message and all attachments. Thank you.

From: MacLennan, Craig (MEI)
Sent: April 13, 2011 3:27 PM
To: Perun, Halyna N. (MEI)
Subject: RE:
Confidential and Solicitor/Client Privileged
Can you script us on the mediation language as well pls.
- mediation helps get ppl together
- we can shorten timelines
- wecan do some work on our side if you can do some work on your side

and on litigation

- filed ends negotiations on other options

From: Perun, Halyna N. (MEI)
Sent: April 13, 2011 3:22 PM
To: Maclennan, Craig (MEI)
Subiect:

fam on acall now -
Confidential and Solicitor/Client Privileged
You could say:

- You have to know that litigating would make it very difficult for you {o win the KW project.

- Obviously, the OPA would have to consider where it's at with TC and would want to be competitive in the KW
process.

- Obviously, some of the premium you'd be getting for sole source would not be available

- OPA would proceed with an open procurement process.

But - nothing in our government RFP template rules sets out outright that if you're in litigation, you're precluded
from bidding. In fact, you can't be disqualified from bidding just because you've sued the government. | assume
the OPA RFP rules work in the same way. '

[ will still check with MGS counsel but have checked good sources that | know here — and that is how the RFP
pracess works. Also OPA counsel doesn't advise to say mere.

FHalyna

Halyna N. Perun

05/31/201'1
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. Peruq, Halyna N. (MEI)

From: Perun, Halyna N. (MEI)
Sent:  May 31,2011 3:17 PM

To: Calwell, Carolyn (MEI)
Subject: FW:
Falyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only
for the person(s) to whom it is addressed. Any dissemination or use of this information by others than the
intended recipient(s) is prohibited. If you have received this message in error please notify the writer and
permanently delete the message and all attachments. Thank you.

From: Perun, Halyna N. (MEI)
Sent: April 13, 2011 3:50 PM
To: MacLennan, Craig (MEI)
Cc: Wismer, Jennifer (MEI)
Subject: RE:

Confidential and Solicitor/Client Privileged
Your language on mediation looks good — could suggest adding:

- given that there is a gap in our numbers - [Craig: | think this the case?] and OPA doesn’t have
access to the assumptions and models that you've been working from [and vice versa | am
guessing?] for that reason alone it's good to get before a mediator to at least get both parties on
the same page re assumptions/numbers

- thereis no downside to mediation [l am assuming that's the case — as they could always sue if
mediation fails]

pursuing litigation obviously ends the negotiations phase

all options vis a vis the KWC are open to OPA/government to pursue once you start the litigation

H

Habyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

05/31/72011
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A/Director

' Legal %ervices Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the

person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently
delete the message and all attachments. Thank you
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Perun, Halvna N. (ENERGY)

From: Calwell, Carolyn (MEI)
Sent: May 16, 2011 3:22 PM
To: ' Perun, Halyna N. (MEI)
Subject: RE: TransCanada Energy

'm happy to prepare a deck for your review. | would propose to lay it out as follows, subject to any different views that
you might have and with plans to finesse the language:

The Supply Contract (context)

The October 7, 2010 Announcement (including Colin's letter)

OPA's Negotiations (where the parties are on their numbers — in general terms)
Status to Date (including prospect of arbitration)

2Lz

Carolyn

From: Perun, Halyna N. (MEI)
Sent: May 16, 2011 3:11 PM

To: Calwell, Carolyn (MEI)
Subject: RE: TransCanada Energy

Hi Carolyn — We should probably come with a slide deck — albeit short — for this meeting. Could you please take the lead
in creating one? Happy todiscuss an approach

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

£-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Perun, Halyna N. (MEI)
Sent: May 16, 2011 2:24 PM

Tao: Khatri, Anupa (MEI)

Subject: FW: TransCanada Energy

HI Anupa — we've been asked to set up a meeting on "Southwest GTA Clean Energy Supply Contract between
TransCanada and the Ontario Power guthority” for Malliha Wilson — please include me and Carolyn, Fateh Salem, Ken
Lung, John Kelly, and Eunice Machado.

Thank you

Halyna



Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.

From: Perun, Halyna N. (MEI)
Sent: May 16, 2011 2:20 PM

To: Calwell, Carolyn (MEI)
Subject: RE: TransCanada Energy

Hi Carolyn — Fateh confirmed that the PACA notice came to Malliha Wilson as an email with attachments on April 27
directly from Michael Barrack, TGF (who's the author of the letter to OPA and Energy of April 19). Apparently, she knows
Michael quite well....

Halyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Perun, Halyna N. (MEI)

Sent: May 16, 2011 2:18 PM

To: Salim, Fateh (JUS)

Cc: Kelly, John (JUS); Machado, Eunice (3US); Calwell, Carolyn (MET)
Subject: RE: TransCanada Energy

Hi Fateh — As discussed, I'll have my office set up a briefing with Malliha on this file. Your office will send out the
standard confirming letter to TGF indicating that MAG is in receipt of the PACA notice and that John is the CLOC counsel
assigned to the matter. Thanks

Halyna

Halyna N. Perun



.

AiDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Salim, Fateh (JUS)

Sent: May 16, 2011 1:59 PM

To: Perun, Halyna N. (MEI)

Cc: Kelly, John (JUS); Machado, Eunice (JUS)
Subject: TransCanada Energy

Hi Halyna:

We have been directed to advise the other side that we received the Notice in the matter and to confirm that we are
Counsel. Can you please advise if you have any concerns before we proceeded to do so? Please let us know today.

Also, the ADAG would like a further briefing on this matter. John is away until next week but it would be helpful if your
office could coordinate the scheduling of the briefing for next week.

Thanks

Fateh Salim

Counsel & Deputy Director
Ministry of the Attorney General
Crown Law Office-Civil

720 Bay Street, 8th Floor
Toronto, ON M5G 2K1

Tel: (416)314-4568
Fax: (416) 326-4181

This email message (including any attachments) is intended for the use of the individual or entity to which it is addressed
and may contain information that is privileged, proprietary, confidential and exempt from disclosure. if you are not the
intended recipient, you are notified that any dissemination, distribution or copying of this communication is strictly
prohibited. 1f you have received this communication in error, please notify the sender and erase this email message
immediately.
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Perun, Halyna N. (ME])

From: Kelly, John (JUS)
Sent: May 25,2011 912 AM
Te:  Perun, Halyna N. (MEI)

Cc:  Machado, Eunice (JUS)

Halyna, | just refurned a call from Michael Barack and John Finnegan, counsel to Trans Canada. in
essence, they confirm that the Govt. cancelled the contract and communicated that factto Trans Canada
before the Minister of Energy was advised. Apparently the Chief of Staff ( or equivalent title) in the PO told
one Trans Canada's senior people at the time they indicated the plant would not proceed that Trans
Canada would be “made whole” as to damages.

They indicated that the Oct. 7™ |etier was negotiated extensively and means that the Govt. and OPA
would not rely on the limitation of damages or the argument that they would not have been able to
complete the project due to abjections.

Barack indicated that negotiations as to damages are “ an unmitigated disaster”. They say that the result
of the offer from OPA re: Cambridge is that it represents a 4% return (and not 9% as apparently
suggested by the OP#) and that they could not make any money on a 4% return.

They have indicated that the problem is that Colin Andersen at OPA is being very confrontational and that
he and whoever is advising him doesn’t know anything about the proper calculation of damages.
Apparently counsel are not involved in these discussions at the table.

They say their clients are experts at the calculation of damages as they do it all the time and they want
OPA to get outside expert assistance to break the deadlock.

They have indicated that they have been team players and have not created a fuss about the termination
on the understanding that they would have a meaningful discussion on damages and resolution but, if
things don't happen soon, they will seek instructions to proceed in Commercial Court as they prefer that
to Arbitration.

| advised them that | was new to the file and would seek instructions and advise of the Govt. position.
They indicated they would sue the Govt. for interference with contractual relations if forced to do so.

I have no idea what the PO will say to these allegations but | think we should find out as soon as possible.

| earlier suggested that it might be worthwhile to have the parties try to agree to retain an independent
expert to provide a non-binding opinion as to damages for the purpose of attemptingto resolve the issue.

I'look forward to discussing this with you.
John

John Kelly

Counsel

Crown Law Office - Civil
Ministry of the Attorney General
720 Bay Street - 8th Floor
Toronto, ON

M7A 259

Tel: 416-212-1161
Fax: 4716-326-4181

email: John.Kelly@ontario.ca

06/03/2011






Perun, Halyna N. (ENERGY)

From: Calwell, Carolyn (MEI)

Sent: May 26, 2011 9:29 AM

To: Khatri, Anupa (MEI); Perun, Halyna N. (MEI)
Subject: TCE Update - Items for meeting with DM
Confidential

The TransCanada matter should be on the agenda. This is the dispute over the Southwest GTA Supply Contract and the
question of whether we should agree to arbitration. The immediate issue (having just hieard from John Kelly) is getting
access to the correspondence exchanged between the MO, the PO and TransCanada. TransCanada claims to have a
host of correspondence upon which they will assert that they were promised that the limitation of liability provision in the
contract would not be relieci upon and that there would be no claim that they could not complete the contract. John
advises that he can’t recommend a position on arbitration without full information about what was promised (which seems
fair).

Carolyn

From: Khatri, Anupa (MEI)

Sent: May 26, 2811 9:16 AM

To: Calwell, Carolyn (MEI); Carson, Cheryl (MEI); Johnson, Paul (MEI); Kacaba, Jennifer (MEI); L.andmann, Peter (MEI);
Linington, Brenda (MEI); Ranalli, David (MEI); Rehob, James (MEI); Shear, Ban (MEI); Todd, Brian (MEI}; Zoladek, Marta
(MEI)

Subject: Re: Agenda items for Halyna's next regular meeting with DM Lindsay- 27th May 2011

Hi everyone,

Please forward any agenda items that you'd like Halyna to raise at her next regular meeting with DM Lindsay on
Friday, 27th May 2011, by 4 p.m. today. Please send me details of the topic you propose be set out in the agenda and a
short description ef the issue you would like Halyna to discuss. Halyna may follow up with you for more information.

Thanks,

Ariupa Khatri

dnrector’s Secretary

Mintsiries of Energy o) Infrasiructure
Legal Services Branch

727 Bay Street, ik Floor, Suite 425
Toronte, ON MG 265

Pl 4 16-325-1841

Motice

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s)
towhorn it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.






Page 1 of 3

Perun, Halyna N, (MED)

From: Kelly, John (JUS)
Sent: May 2@, 2011 9:32 AM

To: Calwell, Caralyn (MEI); Perun, Halyna N. (MEI)
Cc: Machado, Eunice (JUS)
Subject: RE:

| will send my comments shortly. As indicated, in my discussion with Mike Barrack this am, he indicated that they
have assembled all the correspondence between Trans Canada, the Ministers office, OPA and the PO on the
issues relating to the alleged agreement by the Govt. not to raise the limitation of damages ability to obtain
Permits in any Arbitration. As | said, | have no correspondence and need to have whatever there is on these
issues. Michael Lyle says he would recommend delivering copies of their correspondence is we sign the Joint
Defence confidentiality agreement. Please advise if the agreement will be signed so we can move on. | look
forward to receiving a correspondence we have. Many thank.

From: Calwell, Carolyn (MEI)

Sent: May 26, 2011 8:24 AM

To: Kelly, John (JUS); Perun, Halyna N. (MEI)
Cc: Machado, Eunice (JUS)

Subject: RE:

Thanks very much, John. | have revised the deck with your comments in mind.

Halyna, | would suggest that this deck could be sent to thé DMO with a request for a briefing on the issue.

Carolyn

From: Kelly, John (3US)

Sent: May 25, 2011 2:26 PM

To: Calwell, Carolyn (MEI); Perun, Halyna N. (MEI)
Ce: Machado, Eunice (JUS)

Subject: RE:

I read the note and, based on what | was told this morning by counsel, it may not properly represent the position
of Trans Canada.

Counsel told me that, unless there was agreement that damages were not timited by the provisions of the
contract (in other words, they would be made whole) and that no defence would be raised that they could not
have completed the contract, they would litigate in Commercial Court.

As for Option 1, | would add that there will be litigation of the alleged promise to keep them whole and not to use
the defence that they couldn't complete the contract.

As for Option 2. the only way Trans Carniada would consider arbitrating would be if there was no limitation to
damages and no defence that it couldn’t complete the contract.

They have said they would litigate and not Arbitrate and | assume they would only Arbitrate damages based on
the assumption above.From their point of view, | assume the only issue would be the quantum of damages
assuming na limitations as per the contract.

As for Option 3, | don't think Trans Canada would agree to Arbitrate all issues. | think that would happen in
Commercial Court.
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From: Calwell, Carolyn (MEI)

Sent: May 25, 2011 11:50 AM

To: Perun, Halyna N. (MEI); Kelly, John (JUS)
Cc: Machado, Eunice (JUS)

Subject: RE:

Please find attached a first cut of a deck, as we discussed yesterday. | welcome your comments and revisions.

Carolyn

Carolyn Calwell

Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2ES

416.212.5408

From: Perun, Halyna N. (MEI)

Sent: May 25, 2011 9:34 AM

To: Kelly, John (JUS)

Cc: Machado, Eunice (JUS); Calwell, Carolyn (MEI)
Subject: RE:

Thank s John for the update. We're proceeding to develop the options as we discussed yesterday and your
conversation below will certainly inform them. Carolyn is back later this morning and likely will be sending
something to you for your review later in the day. | agree that the PO's views on this will be critical.

Halyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna Perun2@ontario.ca

Natice

This communication may be solicitor/client privileged and contain confidential information intended only for the
person(s) towhom it is addressed. Any dissemination or use of this information by others than the intended
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently
delete the message and all attachments. Thank you.

From: Kelly, John (JUS)
Sent: May 25, 2011 9:12 AM
To: Perun, Halyna N. (MET)
Cc: Machado, Eunice (JUS)
Subject:

Halyna, | just returned a call from Michael Barack and John Finnegan, counsel to Trans Canada. In essence, they
confirm that the Govt. cancelled the contract and communicated that fact to Trans Canada before the Minister of
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Energy was advised. Apparently the Chief of Staff ( or equivalent title) in the PO told one Trans Canada’s senior
oeopie at the time they indicated the plant would not proceed that Trans Canada would be "made whole” as to
damages.

They indicated that the Oct 7" letter was negotiated extensively and means that the Govt. and OPA would not
rely on the limitation of damages or the argument that they would not have been able to complete the project due
to objections.

Barack indicated that negotiations asto damages are “ an unmitigated disaster”. They say that the result of the
offer from OPA re: Cambridge is that it represents a 4% return (and not 9% as apparently suggested by the OPA)
and that they could not make any money on a 4% return.

They have indicated that the problem is that Colin Andersen at OPA is being very confrontational and that he and
whoever is advising him doesn’t know anything about the proper calculation of damages. Apparently counsel are
not involved in these discussions at the table.

They say their clients are experts at the calculation of damages as they do it all the time and they want OPA to
get outside expert assistance to break the deadlock.

They have indicated that they have been team players and have not created a fuss about the termination on the
understanding that they would have a meaningfu! discussion on damages and resolution but, if things don’t
happen soon, they will seek instructions to proceed in Commercial Court as they prefer that to Arbitration.

| advised them that | was new to the file and would seek instructions and advise of the Govt. position. They
indicated they would sue the Govt. for interference with contractual relations if forced to do so.

I have no idea what the PO will say to these allegations but | think we should find out as soon as possible.

[ earlier suggested that it might be worthwhile to have the parlies try to agree to retain an independent expert to
provide a non-binding opinion as to damages for the purpose of attempting to resolve the issue.

f look forward to discussing this with you,
John

John Kelly

Counsel

Crown Law Office - Civil
Ministry of the Attorney General
720 Bay Street - 8th Floor
Toronto, ON

M74 2S9

Tel 416-212-1161
Fax: 416-326-4181

email: John Kelly@ontario.ca
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Perun, Halyna N, (ENERGY)

From: Calwell, Carolyn (MEI)

Sent: May 26, 2011 9:55 AM

To: ‘Michael Lyle'

Cc: Perun, Halyna N. (MEI)

Subject: RE: OPA - TCE [Privileged and Confidential}

Attachments: #20420450v6_LEGAL_1_ - v6 Common Interest Privilege Agreement OPA (3).DOC
Mike,

{ understand from John Kelly that you are prepared to share some correspondence related to this matter if the Common
Interest Privilege Agreementis signed. We may have a window of opportunity with the DM tomorrow and are prepared to
take the agreement forward if we can remove the cieclaratory relief paragraph (#17 in the last version that Susan sent).
As such, we would recommend the Agreement in the form attached (having deleted that paragraph). Please let me know
if this is acceptable so that we can move on execution.,

Carolyn

Carolyn Calwell

Deputy Direcior

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Terento ON M5G 2E5

416.212.5409

From: Calwell, Carolyn (MEI)

Sent: May 24, 2011 11:01 AM

To: 'Michael Lyle’

Subject: FW: OPA - TCE [Privileged and Confidential]

Mike,

In Susan’s absence and in light of our meeting later today, | wanted to send you my comment on the Common Interest
Priviliege Agreement. | believe that this is the only outstanding issue on this document.

Carolyn

From: Calwell, Carolyn (MEI)

Sent: May 20, 2011 4:29 PM

To: 'Susan Kennedy'

Subject: RE: OPA - TCE [Privileged and Confidential]

Susan,

 wanted to follow up on the message that | left yesterday. In light of the relationship between the Ministry and the OPA, |
have trouble justifying or explaining an allowance for declaratory relief between the parties. That PACA allows for that
remedy doesn't warrant including it here. | would prefer the paragraph to come out. Nevertheless, as indicated, | would
be happy to discuss further if you wish.

Carolyn

Carolyn Calwell

[y



Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney Generaj

777 Bay Street, Suite 425

Toronto ON  M5G 2E5

416.212.5409

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca]
Sent: May 13, 2011 2:56 PM

To: Calwell, Carolyn (MEI)

Subject: FW: OPA - TCE [Privileged and Confidential]

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]
Sent: May 11, 2011 6:13 PM

To: Susan Kennedy

Subject: RE: OPA - TCE [Privileged and Confidential]

Susan,

I have revised the Cooperation and Common Interest Privilege Agreement to address the Crown’s comment
regarding injunctive relief. I note that Section 14 of the Proceedings Against the Crown Act contemplates that
declaratory relief may be sought in lieu of an injunction. The text of that section is as follows:

No injunction or specific performance against Crown

14. (1) Where in a proceeding against the Crown any relief is sought that might, in a proceeding
between persons, be granted by way of injunction or specific performance, the court shall not, as
against the Crown, grant an injunction or make an order for specific performance, but in lieu thereof
may make an order declaratory of the rights of the parties.

Limitation on injunctions and orders against Crown servants

{2) The court shall not in any proceeding grant an injunction or make an order against a servant
of the Crown if the effect of granting the injunction or making the order would be to give any relief
against the Crown that could not have been obtained in a proceeding against the Crown, but in lieu
thereof may make an order declaratory of the rights of the parties. R.5.0. 1990, c¢. P.27, s. 14.

With that in mind, | suggest that we propose to the Crown that we revise the “Injunctive Relief™ section (i.e.
Section 17) to provide for “Declaratory Relief” instead of “Injunctive Relief”. They are not immune from a
declaratory order. The attached version of the Agreement reflects the change.

Please contact me if you would like to discuss.

Regards,
Paul



COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1* day of April, 2011 (the “Effective Date™).

BETWEEN:

ONTARIO POWER AUTHORITY
(HQPA”}

-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“@®@NTARIO™)

RECITALS:

A. The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract™).

B. The OPA and Ontario have conciuded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common interests and joint or compatible
defences.

C. The OPA and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

D. Cooperation in such a joint defence effert will necessarily involve the exchange of
confidential information as well as information which 1s otherwise privileged such as,
amongst others, solicitor/client communication and/or communications made and
materials obtained or prepared in contemplation of litigation.

E. In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario 1s anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shail suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as defined
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below) or as a result of their cooperation in the preparation of positions, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties
agree as follows:

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:

(a) “Claims” means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Contract, and any and all arbitration,
mediation, or litigation that arises out of any and all such claims.

(b)  “Effective Date” means the effective date as detined above.

(c)  “Parties” means the OPA and Ontario and, for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consultants and experts.

(d)  “Privileged Information” means information and communications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

(1) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

o]
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(ii)  communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(111) any joint or several interview of prospective witnesses, and summaries or
reports thereof;

(iv) any analyses, document binders, files, compilations or databases;

(v)  the sharing or exchange via any media, including but not limited to
electronic media;

(vi) theories, impressions, analyses, legal research, or legal opinions;

(vit)  communications to and from experts, and documentation relating to or
setting out expert commentary and opinion; and
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(viii)  any other material, communications and information which would
otherwise be protected from disclosure to Third Parties.

(e) “TCE” has the meaning defined in paragraph A of the Recitals.
{fy “Third Party” or “Third Parties” means any person or entity that is not a Party.

Third Party includes TCE, their employees, agents, counsel, subcontractors,
consultants, experts, or any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

9

)

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™)} in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™}.

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attorney client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(1) are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of protection from disclosure; and

(11} will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by
law. If disclosure of any Privileged Information is sought from a Receiving Party in any

* arbitration, litigation or other legal proceedings, the Receiving Party [irom whom

disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged
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9.

Information without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its
terins, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA Contract, whether in connection with the
Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Claims, including providing
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each of the Parties reserves the right to
determine what informnation will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement. -

WITHDRAWAL

11.

14.

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest.

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.
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WAIVER OF CONFLICT OF INTEREST

15.

16.

The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel {including
for certainty the Party’s counsel’s law firm and any partner or associate thereof} after a
Party has withdrawn from this Agreement {er any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder.

The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken
in furtherance of the Parties” common interests or under and in reliance upon this
Agreement.

o ] NOTICE

17.

All notices and other communications between the Parties, unless otherwise specificalty
provided, shall be in writing and deemed to have been duly given when delivered in
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as
follows:

To: Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, ON M35EE 1T1

Attention: Michael Lyle, General Counsel

Tel. No.: (416} 969-6035
Fax No.: (416)967-1947
E-Mail:  michael.lyle@powerauthority.on.ca

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy

777 Bay Street, 4" Floor, Suite 425
Toronto, ON M5G 2ES5

Attention: Halyna Perun, A/ Legal Director, Legal Services Branch
Ministries of Energy & Infrastructure

Tel. No.: (416)325-6681
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Fax No.: (416)325-1781
E-mail:  halyna.perun2(@ontario.ca

GENERAL PROVISIONS

18.

19.

9
=g

26.

This Agreement shall be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
withrespect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto. -

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first

set forth above.

ONTARIO POWER AUTHORITY
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Name:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Wame;

Title:
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Perur, Halyna N. (ENERGY)

From: Calwell, Carolyn (MEI)
Senti: May 26, 2011 10:15 AM
To: Perun, Halyna N. (MEI)
Subject: FW:
ttachmenis: TransCanada Options 26 05 2011 f (2).ppt; #20420450v6_LEGAL_1_ - v6 Common [nterest
Privilege Agreement OPA (3).DOC; BN Common Interest Privilege Agreement.26 05
2011.doc

Revised to address John Kelly's further comments. Please disregard previous deck.

By way of explanation, Options 1 and 3 lead to the same outcome. The reason that [ included Option 3 is because of iis
alignment with the OPA's position. In simple terms, Option 1 says, OPA do what you will — we don’t care about (you or)
litigation while Option 3 says, OPA, we support your position.

Perhaps you could walk the DM through the deck at your regular tomorrow. [t may also be a good opportunity to get the
DM to sign the Common Interest Privilege Agreement. Attached is a briefing note that explains the agreement {Abbey
ook the lead and did a good job!). We need confirmation from the OPA that they are willing to remove a provision that
would allow for declaratory relief. Mike Lyle indicated in our meeting that he understood my position but | just got off the
phone with him and he wants to think about this further. We both agreethatit is unlikely that such a provision would ever
be used but he thinks it should stay in because “agreements need remedies” and [ think it's inappropriate for an
agreement between the Ministry and an agency. | will keep you posted as | hear more.

Caralyn

From: Calwell, Carolyn (F4EI)

Sent: May 26, 2011 8:24 AM

To: Kelly, John (JUS); Perun, Halyna N. (I1EI)
Cc: Machado, Eunice (JUS)

Subject: RE:

Thanks very much, John. | have revised the deck with your comments in mind.
Halyna, [ would suggest that this deck could be sent to the DMO with a request for a briefing on the issue.

Carolyn

From: Kelly, John (JUS)

Sent: May 25, 2011 2:26 Piv

To: Calwell, Carolyn (MEI); Perun, Halyna N. (MEI)
€¢: Machado, Eunice (JUS)

Subject: RE:

I read the note and, based on what | was told this morning by counsel, it may not properly represent the position of Trans
Canada.

Counsel told me that , unless there was agreement that damages were not limited by tiie provisions of the contract (in
other words, they would be made whole) and that no defence would be raised that they could not have completed the
contract, they would litigate in Commercial Court.

As for Option 1, [ would add that there will be litigation of the alleged promise to keep them whole and not to use the
defence that they couldn't complete the contract.

As for Option 2. the only way Trans Canada would consider arbitrating would be if there was no limitation to damages and
no defence that it couldn't complete the contract.

et



They have said they would litigate and not Arbitrate and | assume they would only Arbitrate damages based on the
assumption above.From their point of view, | assume the only issue would be the quantum of damages assuming no
limitations as per the contract.

As for Option 3, | don't think Trans Canada would agree to Arbitrate all issues. | think that would happen in Commercial
Court.

From: Calwell, Carolyn (MEI)

Sent: May 25, 2011 11:50 AM

To: Perun, Halyna N. (MEI); Kelly, John (JUS)
Cc: Machado, Eunice (JUS)

Subject: RE:

Please find attached a first cut of a deck, as we discussed yesterday. | welcome your comments and revisions.

Caralyn

Carotyn Calwelt

Deputy Director

Ministry of Energy & Ministry of Infrastructure
L.egal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2E5

416.212.5409

From: Perun, Halyna N. (MEI)

Sent: May 25, 2011 9:34 AM

To: Kelly, John (JUS)

Cc: Machado, Eunice (JUS); Calwell, Carolyn (MEI)
Subject: RE:

Thank s John for the update. We're proceeding to develop the options as we discussed yesterday and your conversation
below will certainly inform them. Carolyn is back later this morning and likely will be sending something to you for your
review later in the day. | agree that the PO’s views on this will be critical.

FHalyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.




From: Kelly, John (JUS)
Sent: May 25, 2011 9:12 AM
To: Perun, Halyna N. (MEI)
Cc: Machado, Eunice (JUS)
Subiect:

Halyna, | just returned a callfrom Michael Barack and John Finnegan, counsel to Trans Canada. In essence, they corifirm
that the Govt. cancelled the contract and communicated that factto Trans Canada before the Minister of Energy was
advised. Apparently the Chief of Staff ( or equivalent title) in the PO told one Trans Canada’s senior people at the time
they indicated the plant would not proceed that Trans Canada would be "made whole" as to damages.

They indicated that the Oct.7" letter was negotiated extensively and means that the Govt. and OPA would not rely on the
limitation of damages or the argument that they would not have been able to complete the project due to objections.

Barack indicated that negotiations as to damages are “ an unmitigated disaster”. They say that the result of the offer frorm
OPA re: Cambridge is that it represents a 4% return (and not 9% as apparently suggested by the OPA) and that they
could not make any money on a 4% return.

They have indicated that the problem is that Colin Andersen at OPA is being very confrontational and that he and
whoever is advising him doesn't know anything about the proper calculation of damages. Apparently counsel are not
involved in these discussions at the table.

They say their clients are experts at the calculation of damages as they do it all the time and they want OPA to get outside
expert assistance to break the deadlock.

Theyhave indicated that they have been team players and have not created a fuss about the termination on the
understanding that they would have a meaningful discussion on damages and resolution but, if things don't happen soon,
they will seek instructions to proceed in Commercial Court as they prefer that to Arbitration.

| advised them that | was new to the file and would seek instructions and advise of the Govt. position. They indicated they
would sue the Govt. for interference with contractual relations if forced to do so.

| have no idea what the PO will say to these allegations but | think we should find out as soon as possible.

| earlier suggested that it might be worthwhile to have the parties try to agree toretain an independent expert to provide a
non-binding opinion as to damages for the purpose of attempting to resolve the issue.

I look forward to discussing this with you.
John

John Kelly

Counsel

Crown f.aw Office - Civil
Ministry of the Attorney General
720 Bay Street - 8th Floor
Toronto, ON

M7A 259

Tel: 416-212-1161
Fax: 416-326-4181

email: John.Kelly@ontario.ca
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Current Status

¢ TransCanada served a PACA notice on or about April 27, 2011 and will be in a position to
serve and file a Statement of Claim against the Crown on or after June 27t". TransCanada
could serve and file a Statement of Claim against the OPA at any time.

¢ Allegations against the Province relate to intentional interference with contractual
relations, namely the Southwest GTA Clean Energy Supply Contract (the Supply Contract)
between the OPA and TransCanada.

¢ The OPA has been discussing exit arrangements and possible alternatives to the
Southwest GTA generation facility with TransCanada since October 2010.

¢ The OPA and TransCanada continue negotiations but the financial gap between the
parties is large and increasingly appears to be insurmountable.

¢ The OPA and TransCanada have discussed the possibility of proceeding to arbitration to
resolve the dispute.

¢ TransCanada has suggested that it is only willing to use arbitration if the parties agree
that damages are not limited by the Supply Contract and there will be no assertion that
TransCanada could not complete the Supply Contract .
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¢ Option 1. Decline to take a position on arbitration
¢ Assumptions
¢ The Crown will prepare to defend a law suit from TransCanada

¢ Litigation will deal with the meanings of statements that TransCanada would be “made whole” and the
reference to the “anticipated financial value of the Contract” (OPA letter dated October 7, 2010)

¢ Defences will include the argument that TransCanada could not complete the Supply Contract in any event
because of its inability to get regulatory approvals

¢ The OPA and TransCanada are highly unlikely to resolve theissues through their own negotiations
¢ Expected outcome: Highly likely to result in litigation between TransCanada, the OPA and the Crown
¢  Advantages

¢ Sends clear signal to TransCanada that the Crown is not concerned about litigation

¢ Could change the current tenor of negotiations between the OPA and TransCanada

¢ Court proceeding will be protracted
¢  Disadvantages

¢ Timing of next stepsis controlled by TransCanada

¢  Evidence will be required around the conversations between representatives of the Crown and TransCanadain
and around October 2010

¢ Court proceeding will be public
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)ption 2: Arbitration on damages

¢ Option 2: Arbitration on damages alone with concessions that there are no limitations to
damages and no defences based on TransCanada’s inability to obtain permitting

¢  Assumptions
¢ Arbitration will focus on expert evaluations of TransCanada’s lost opportunity
¢ Expected outcome: Likely to lead to arbitration and, in due course, resolution of the dispute
¢  Advantages
¢ TransCanada has said this is the only basis on which it will agree to arbitration
¢ Province may not need to participate in arbitration of limited scope
¢ Processwill be short, relative to a court process, and could be confidential
¢ Disadvantages
¢ Creates highest financial exposure for the Province and the OPA

¢ OPAwilllikely want written instructions to proceed in this way
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¢ Option 3: Arbitration on all issues (OPA’s current position)
¢  Assumptions
¢  Crown would take the position that arbitration must consider:
¢ TransCanada’s ability to deliver on its obligations under the Supply Contract
¢ The terms of the Supply Contract, including the limitation of liability

¢ Meanings of statements that TransCanada would be “made whole” and the reference to the
“anticipated financial value of the Contract” (OPA letter dated Octeber 7, 2010)

¢  Evidence will be required around the conversations between representatives of the Crown and
TransCanada in and around October 2010

¢  Expected outcome: Highly likely toresultin litigation between TransCanada, the OPA and the Crown
¢  Advantages

¢ If TransCanada agrees to arbitrate on all issues, process will be shorter than a court process, but longer
than arbitration on damages alone

¢ Arbitration could be confidential
¢ Likely to result in less financial exposure to the OPA and the Province than arbitration on damages alone
¢  Disadvantages

¢ TransCanada has said that it will not proceed with arbitration on this basis






COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1% day of April, 2011 (the “Effective Date™).

BETWEEN:

ONTARIO POWER AUTHORITY
{“‘@‘E}Atﬂ}

- and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO”)

RECITALS:

A. The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract™).

B. The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common interests and joint or compatible
defences.

. The OPA and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

D. Cooperation in such a joint defence effort will necessarily involve the exchange of
confidential information as well as information which 1s otherwise privileged such as,
amongst others, solicitor/client communication and/or communications made and
materials obtained or prepared in contemplation of litigation.

E. In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as defined
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below) or as a result of their cooperation in the preparation of positions, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties
agree as follows:

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:

(a)

(b)
(c)

(d)

PEGAL_B20420850.6

“Claims” means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Contract, and any and all arbitration,
mediation, or litigation that arises out of any and all such claims.

“Effective Date” means the effective date as defined above.

“Parties” means the OPA and Ontario and, for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consultants and experts.

“Privileged Information” means information and communications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

(i) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(11) communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(111) any joint or several interview of prospective witnesses, and summaries or
- reports thereof;

(iv) any analyses, document binders, files, compilations or databases;

(v) the sharing or exchange via any media, including but not limited to
electronic media;

(vi) theories, impressions, analyses, legal research, or legal opinions;

(vii) communications to and from experts, and documentation relating to or
setting out expert commentary and opinion; and



(viil)  any other material, communications and information which would
otherwise be protected from disclosure to Third Parties.

(e} “TCE” has the meaning defined in paragraph A of the Recitals.
H “Third Party” or “FThird Parties” means any person or entity that is not a Party.

Third Party includes TCE, their employees, agents, counsel, subcontractors,

consultants, experts, or any other person or entity acting on TCE’s behalf

COMMON INTERESTOF THE PARTIES

9

6.

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disciosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties” intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attorney client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(1) are not intended to, do not and shall not constitute a waiver i1t whole or in
part in favour of amy Third Party by either Party of any applicable
privilege or other rule of protection from disclosure; and

(i1) witl not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless
the disclosure 1s ordered by a court of competent jurisdiction or is otherwise required by
law. If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or other legal proceedings, the Receiving Party [from whom
disclosure 1s sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged

LEGAL_1:26:420450.0



9.

Information without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be presérved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA Contract, whether in connection with the
Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Claims, including providing
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement.

WITHDRAWAL

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest.

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.

FEGAL,_1204205850.6



WAIVER GF CONFLICT OF INTEREST

16.

The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including
for certainty the Party’s counsel’s law firm and any partner or associate thereot) atier a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder.

The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken
in furtherance of the Parties’ common interests or under and in reliance upon this
Agreement.

e NOTICE

17.

All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when dehlivered in
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as
follows:

To: Ontario Power Authority

120) Adelaide Street West, Suite 160()
Toronto, ON M5H 1T1

Attention: Michael Lyle, General Counsel
Tel. No.:  (416) 969-6035
Fax No.:  (416)967-1947

E-Mail:  michaellylet@powerauthority.on.ca

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy

777 Bay Street, 4" Floor, Suite 425
Toronto, ON MS5G 2ZES

Attention: Halyna Perun, A/ Legal Director, Legal Services Branch
Ministries of Energy & Infrastructure

Tel. No.:  (416) 325-6681

PEOAT 12204004508



Fax No.: (416)325-1781
E-mail:  halyna.perun2(@ontario.ca

GENERAL PROVISIONS

18.

19.

9
]
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This Agreement shall be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

LEGAL_ 104204500



26. This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
set forth above.

ONTARIO POWER AUTHORITY

By:

Mame:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name:

Title:

FRGAL_2a20a80.0







Confidential and Solicitor-Client Privileged
Ministry of the Attorney General

Briefing N

L.egal Services Division

Legai Services Branch — ENE/MOI

£, Issue

Execution of the Common Interest Privilege Agreement between the Government of
Ontario (“Ontario”) and the Ontario Power Authority (“OPA”™} that would enable the
parties to exchange privileged information in a joint defense effort against possible
litigation by TransCanada Energy Ltd ("TCE").

B. Current Siatus

The OPA and TCE have been attempting to negotiate an exit arrangement related to
the Southwest GTA Clean Energy Supply Contract for the construction of a natural gas
plant in Oakville.

Inan April 19, 2011 letter, TGE stated its intention to commence a formal legal process
against the OPA and Ontario to determine reasonable damages, including the
anticipated value of the contract.

TCE provided notice under section 7 of the Proceedings Against the Crown Act
advising of its intent to claim against Ontario for intentional interference with contractual
relations on April 27, 2011.

C. Background

On October 9, 2009 the OPA and TCE entered into an agreement for the construction of
a natural gas plant in Oakuville referred to as the Southwest GTA Clean Energy Supply
Contract (the “Contract”). A year later, the Minister of Energy announced that Ontario
would not proceed with the project.

The OFA and Ontario have a common interest in this potential litigation going forward. It
is anticipated that legal and factual issues will arise which are common to both the OPA
and Ontario. The Agreement would allow the Parties’ to exchange information, to pool
their individual work product and to pursue a joint or compatible defence. Cooperation in
a joint defence effort will necessitate the exchange of confidential information which is
otherwise privileged, including solicitor/client communications and/ or communications
and materials made or prepared in contemplation of litigation. The Agreement would
document the Parties’ mutual intention and agreement that neither party shall suffer any



waiver or loss of privilege as a result of disclosure to each other of privileged
information by signing the attached agreement.

D. Analysis
i) The Purpose of the Common Interest Privilege Agreement:

A Common Interest Privilege Agreement extends the sphere of privilege over
confidential legal information and/ or communications to parties with shared interests
pertaining to legal claims or litigation.

Generally, parties risk waiving privilege over confidential legal information including
solicitor-client communications and/or communications and materials obtained or
prepared in contemplation of litigation where they share these communications with
third parties. In cases where the privilege has been waived parties may be obliged to
disclose confidential information which is integral to their defence against claims and or
potential litigation.

i) Key Provisions of the Common Interest Privilege Agreement:

The Agreement would enable the Parties to share between them privileged information
without risk of prejudice or waiver in whole or in part of any of the privileged information
protected from disclosure (s. 2). The Agreement prohibits disclosure of privileged
information by the receiving party to third parties without prior written consent for the
disclosing party unless the disclosure is court ordered or required by law (s. 6). Once
signed, the Agreement would also apply to communications exchanged prior to entering
into the Agreement (s. 4).

The Parties would not be obligated to share privileged information and would have sole
discretion as to whether they wished to do so under the Agreement (s. 3). While
Ontario would agree to cooperate with OPA in respect to the defence of TCE's claims,
Ontario would have the right to determine what information would be shared and under
what circumstances (s. 10).

Privileged information would remain confidential and privileged prior to the final
resolution of all outstanding TCE claims and thereafter both Parties would agree not to
use the information for any purpose unrelated to the defence of TCE claims (ss. 7 and
11). Either party could withdraw from the agreement at any time provided that they
gave 20 days written notice to the other party (s. 12).

The Parties would agree not to disclose the existence of the Agreement nor its terms (s.
8).



E. Becommendation

Legal Services recommends execution of the Agreement. The Agreement would: (i)
encourage efficiency by providing an opportunity for the Province and the OPA to pool
their individual work product; (i) increase information flow through the exchange of
information and materials; and (iii) strengthen each parties’ defence to TCE claims be
providing the opportunity to pursue a joint defence effort.

Prepared by: Carolyn Calwell Deputy Director
Legal Services Branch

Originated: May 26, 201 1
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fg@emnf Halyna N. (ENERGY)

From: Calwell, Carolyn (ME1)

Seni: May 30, 2011 10:27 AM

To: - Mact.ennan, Craig (MEI); Perun, Halyna N. (MEI)
Cc: Wismer, Jennifer (MEI); Lindsay, David (ENERGY)
Subject: RE: TCE

Confidential/Solicitor-Client Privileged

TCE has taken a hard line and said that it will only consider arbitration on the question of damages. Ontario
and the OPA would be required to agree that we will not raise defences based on TCE's ability to complete the
Supply Contract (in question because of TCE's difficulty in obtaining various approvals) and based on the
limitation of liability clause in the Supply Contract. The OPA wants arbitration on all issues and wants to be
able to raise these defences.

As such, the OFA and TCE are at an impasse. The OFA is looking for the Province's confirmation that we
support arbitration on all issues which, in practical terms, is unlikely to lead to arbitration and is likely to result
in litigation.

However, if the Province may want to soften its position and concede to TCE's demands for arbitration, it
would be better to do so now rather than later. As you know, TCE will be in a position to issue a Statement of
Claim, starting the litigation process, at the end of June. The OPA and we are in a better position to negotiate
terms of reference for limited scope arbitration now than we will be when we get closer to the June deadline.
Essentially, the OPA is looking for confirmation that the Province isn't going to change its position as litigation
looms.

Carolyn

From: MaclLennan, Craig (MEI)
Sent: May 30, 2011 9:48 A
To: Perun, Halyna N. (MEI)
Cc: Calwell, Carolyn (MEI)
Subject: Re: TCE

How are the terms of arbitration discussions going?

————— Original Message -----

From: Lindsay, David (ENERGY)

To: Perun, Halyna N. (MEI); MacLennan, Craig (MEI)
Cc: Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Sent: Mon May 30 09:46:539 2011

Subject: Re: TCE

Mistakes happen. Thanks for clarification. | was wondering why nobody replied yesterday?

~~~~~ Original Message -----
From: Perun, Halyna N. (MEI)
To: Mackennan, Craig (MEI)



Cc: Calwell, Carolyn (MEI); Wismer, Jennifer (MEI); Lindsay, David (ENERGY)
Sent: Mon May 30 09:44:33 2011 \
Subject: RE: TCE

Confidential and Solicitor-Client Privileged

Please see below. Unfortunately, | sent the first email to you to the wrong Craig and the Deputy responded to
it. I have asked the Craig at MGS to delete from his email system and to notify me.

My apologies
Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@omtario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently
delete the message and all attachments. Thank you.

----- Original Message-----

From: Lindsay, David (ENERGY)

Sent: May 29, 2011 12:16 PM

To: Perun, Halyna N. (MEI); McLellan, Craig (MGS)
Cc: Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Subject: Re: TCE

Thanks for this Halyna.

Craig, wonder if we should create a "four corners" opportunity so that we are all singing from the same song
sheet.

I would suggest we ask Cabinet office to coordinate a meeting so all parties within government understand the
positioning. We might want to include representatives from OPA.

David

----- Original Message -----

From: Perun, Halyna N. (MEI)

To: McLellan, Craig (MGS)

Cc: Lindsay, David (ENERGY); Calwell, Carolyn (MEI); Wismer, Jennifer (MEI)
Sent: Sun May 29 11:11:58 2011

Subject: TCE

Confidential and Salicitor-Client Privileged



4Hi Crag: TCE counsel have asked to meet with our counsel (CLOC - John Kelly} as well as ADAG Malliha
Wilson. The MAG MO has asked that this meeting proceed and in any event it's normal for government
counsel to meet with opposing counsel on a matter. The meeting is scheduled for Wed June 1. Our counsel
has been advised that TCE counsel is working on a draft statement of claim and plans to share a draft of it with
CLOC at that meeting. Given MAG MQ's involvement you likely know of this already but wanted to make you
aware.

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

(983
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Perun, Halyna N. (ENERGY)

From: Kelly, John (JUS)

Sent: June 1, 2011 9:33 AM

To: Perun, Halyna N. (MEI)

Subiect: RE: TCE - Cooperation and Common Interest Privilege Agreement

Halyna, as | told Carolyn, | am not available tomorrow. | have a witness on a large piece of litigation coming in
from out of town to be prepared for examinations for discovery. This has been planned for months and involves
5 parties. | briefed Carolyn on the aspects of arbitration pro and con. | also advised that | could not give any
advice as to whether Ontario should agree to Arbitration until { know what our client said or didn't say to Trans
Canada.

————— Original Message-----

From: Perun, Halyna N. (MEI)

Sent: May 31, 2011 1:52 PM

To: Kelly, John {JUS)

Cc: Calwell, Carolyn (MEI); Machado, Eunice (JUS)

Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Hi John - The Thursday morning meeting that Carolyn mentions is pretty critical « attendees include the
Secretary of the Cabinet, the Deputy Minister of Energy, the Chief of Staff for the Minister of Energy, the
Deputy Minister of Finance, the Premier's Chief of Staff - so, if you are asked to attend it would be good to be
available to go - it's usually first thing in the morning.

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5QG 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2@aontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the
person(s) to whom itis addressed. Any dissemination or use of this information by others than the intended
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently
delete the message and all attachments. Thank you.

-----Original Message-----

From: Kelly, John (JUS)

Sent: May 31, 2011 11:54 AM

To: Calwell, Carolyn (MEI); Machado, Eunice (JUS)

Cc: Perun, Halyna N. (MEI)

Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Thanks Carolyn. | am not available Thurs. as | am in meetings all day.

————— Original Message-----
From: Calwell, Carolyn (MEI)



Sent: May 31, 2011 11:23 AM

To: Kelly, John (JUS); Machado, Eunice (JUS)

Cc: Perun, Halyna N. (MEI)

Subject: TCE - Cooperation and Common Interest Privilege Agreement

Fully executed copy attached for your file. | understand that the OPA will be in a position to share
documentation tomorrow.

Further to my message to John, there have been some discussions about how to proceed that | would like to
fill you in on. My ENERGY clients are looking for recommendation about the scope of arbitration and would
like to meeteither Thursday or Friday with you, the OPA and OPA outside counsel in this regard. They have
asked for a deck that includes a recommendation. | would suggest that we work from the version that we sent

up last week.

Finally, John, you may be invited to a regular meeting of ENERGY officials, the PO and the SOC that is
scheduled for Thursday. | will confirm when | hear.

{ look forward to speaking with you.
Carolyn

Carolyn Calwell

Deputy Director

Ministry of Energy & Ministry of Infrastructure Legal Services Branch Ministry of the Attorney General
777 Bay Street, Suite 425

Toronto ON M5G 2E5

416.212.5409

This communication may be solicitor/client privileged and contain confidential information only intended for the
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended
recipient(s) is prohibited. If you have received this message in error please notify the writer and permanently
delete the message and all attachments. Thank you.



Perun, Halyna N. (ENERGY)

From: Calwell, Carolyn (MEI)

Sent: June 1,2011 10:20 AM

To: Perun, Halyna N. (MEI}

Subject: TCE Deck

Attachments: TransCanada Options.01 06 201 1.ppt

For your review. Due to DMO by 4 p.m.

Carolyn

This communication may be solicitor/client privileged and contain confidential information only intended for the person{s} to whom it is addressed. Any
dissemination or use of this information by others than the intended recipient(s} is prohibited. If you have received this message in error piease notify the writer

and pemianenily delete the message and all attachments. Thank you.

[y
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Background & Current Status

On October 9, 2009, the Ontario Power Authority (OPA) and TransCananda Energy Ltd. (TCE) signed
the Southwest GTA Clean Energy Supply Contract (the Supply Contract) for the development of a 850
MW gas fired electricity generation facility in Oakville.

On October 7, 2010, the Minister of Energy announced that the Southwest GTA generation facility
would not proceed.

The OPA wrote to TCE on October 7t" and acknowledged that “you are entitled to your reasonable
damages from the OPA, including the anticipated financial value of the Contract”.

The OPA and TCE have been negotiating exit arrangements and a possible alternative to the Southwest
GTA generation facility since October 2010.

The OPA and TCE have reached an impasse on the question of a possible alternative, a smaller
generation facility in the Kitchener Waterloo Cambridge area.

TransCanada served a PACA notice on the Crown or about Aprif 27, 2011 and will be in a position to
serve and file a Statement of Claim against the Crown on or after June 27%.

Allegations against the Province relate to intentional interference with the Supply Contract.

The OPA and TransCanada have discussed the possibility of proceeding to arbitration to resolve the
dispute.
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¢ The OPA has asked the Province to advise on the following questions:
¢ Doesthe Crown want to be involved in arbitration?
¢  Whatis the appmp;’iate scope of arbitration?

¢  The decision on the scope of arbitration will determine the answer to the question of whether
the Crown should be involved,

¢ TCE has suggested that it is only willing to use arbitration if the parties agree that
damages are not limited by the Supply Contract and there will be no assertion that
TransCanada could not complete the Supply Contract . Inother words, the OPA and the
Frovince would be required to waive the two defences available to them. Arbitration on
this basis would be a duel of experts on valuation of the Supply Contract.

¢  TCE has suggested to Crown counsel that it will not alter its conditions for arbitration
¢ Nevertheless, the OPA believes that it can move TCE to broaden the scope of arbitration.
¢ TCEremains interested in doing other business in Ontario and may be adverse to litigation.

¢ The OPA’s and the Crown’s leverage in negotiating terms of reference for arbitration weakens
toward the end of the PACA notice period at the end of June.
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ption 1: No position on arbitration

¢  Option 1: The Crown declines to take a position on arbitration
¢  Assumptions

¢ The Crown will prepare to defend a law suit from TCE

¢ Litigation will deal with the meanings of statements that TCE would be “made whole” and the
reference to the “anticipated financial value of the Contract”

¢ Defences will include arguments that TCE could not complete the Supply Contract because of its
inability to get various approvals and that damages are limited by the terms of the Supply Contract

¢ Evidence will be required around the conversations between representatives of the Crown and TCE in
and around October 2010

¢  Expected outcome: Highly likely to result in litigation between TCE, the OPA and the Crown

¢  Advantages

¢ Sends clear signal to TCE that the Crown is not concerned about litigation
¢  Court proceeding will be protracted

¢  Disadvantages

¢ Timing of next steps is controlled by TCE

¢ Court proceeding will be public
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¢  Option 2: Arbitration on damages alone
¢  Assumptions

¢  The Crown would take the position that arbitration should be limited to determining the value of
statements that TCE would be “made whole” and the reference to the “anticipated financial value of the
Contract” '

¢ The defences that TransCanada could not have completed the Supply Contract or that damages are
limited by the Supply Contract will not be available

¢  Arbitration will focus on expert valuations of TCE’s lost opportunity
¢  Expected outcome: Likely to lead to arbitration and, in due course, resolution of the dispute
¢ Advantages

¢  TCE has said this is the only basis on which it will agree to arbitration

¢ The Crown may not need to participate in arbitration of limited scope

¢ Evidence will not be required around the conversations between representatives of the Crown and TCE
in and around October 2010

¢ Arbitration could be confidential
¢  Disadvantages
¢ Creates highest financial exposure for the’Crown and the OPA

¢ Inconsistent with the OPA’s position

[6)]
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ption 3:

¢  Option 3: Arbitration on all issues
¢  Assumptions
¢ The Crown would take the position that arbitration must consider:
¢ TCE’s ability to deliver on its obligations under the Supply Contract
¢ The terms of the Supply Contract, including the limitation of liability

¢ Meanings of statements that TCE would be “made whole” and the reference to the “anticipated
financial value of the Contract”’

¢ Evidence will be required around the conversations between representatives of the Crown and TCE in
and around October 2010

¢  Expected outcome: Likely to result in litigation between TCE, the OPA and the Crown

¢  Advantages

4  Financial exposure to the OPA and the Province is likely less if all defences are pursued than if arbitration
proceeded on damages alone

¢ Aligns with the OPA’s position
¢ Arbitration could be confidential

¢  Disadvantages

¢  Success of this option depends on whether TCE will move on its conditions for limited arbitration



Ministry of the Attorney General

Briefing Note
Legal Services Division
ices Branch — Energy/lnfrast

[SSUE: Whether damage o Unit 2 Equipment on May 7, 2012 constitutes
Force Majeure under the Bruce Power Fefurbishiment
implementation Agreement {the “Issue”}

CURBENT STATUS:

Bruce Power submitted a Force Majeure notice to the Ontario Power Authority ("GP A™)
under the Bruce Power Refurbishment Implementation Agreement as amended (the
‘Bruce Power Coniract”) in respect of damage sustained to Unit 2 generating
equipment on May 7, 2012 that caused delays in bringing both Unit 2 and Unit 1 into
Commercial Operation. _

CONCLUSION:

A legal assessment of the Issue concluded that the damage sustained by Unit 2
generating equipment on May 7, 2012 appeared to qualify as a “Type 3 Force Majeure”
under section 10.3 of the Bruce Power Contract — that is, an event beyond Bruce
Power’s reasonable control that prevented it from bringing Units 1 and 2 into
Commercial Operation by the Milestone Date of June 1, 2012.

As a result of this Force Majeure, the Milestone Date for achieving Commercial
Operation for Units 1 and 2 under the Bruce Power Contract would be extended for the
period of reasonable delay resulting from the Force Majeure.

BACKGROUND:

The legal assessment of whether the damage to Unit 2 on May 7, 2012 (and the
resulting impact on work on Unit 1) qualifies as a “Force Majeure” under the Bruce
Power Contract is highly dependent on the underlying facts and events. The legal
assessment was based on the facts and evenis set oui below (taken from discussions
with OPA legal counsel and the June 28, 2012 deck prepared by the OPA for the
Ministry of Energy titled “Bruce Unit 2 Force Majeure Event”). Note that if these facts
and events are in any way incorrect or incomplete, that could affect the legal
assessment of the Issue and the resulting legal conclusions.

Also note that the OPA will be receiving a legal opinion from their external legal counsel
sometime during the week of July 3 — 6, 2012 in respect of the Issue. Understanding
that legal opinion could assist in rounding out the legal assessment outlined in this
Briefing Note.



Overview of the Force Majeure Event

e On May 7, 2012 when a new excitation system on Unit 2 was being
commissioned (prior to connecting Unit 2 to the grid), the process was stopped
because a part of the equipment - the generator stator (the “Equipment”) - had
sustained damage as a result of overheating (the “FM Event”)

e Bruce Power submitted a “Force Majeure” notice to the OPA (the “FM Notice"),
advising the OPA that as a result of the FM Event, both Units 1 and 2 would fail to
achieve Commercial Operation by the applicable Milestone Date (June 1, 2012)

o . Unit 2 would notachieve Commercial Operation by this date owing to the
damage caused by the FM Event

o Unit 1 would not achieve Commercial Operation by this date because
skilled workers on Unit 1 would need to be dispatched to Unit 2 to repair
the damage

o In the FM Notice, Bruce Power confirmed that it was not seeking to
recover refurbishment costs or repair costs that might be attributable to
the FM Event

o In the FM Notice, Bruce Power also outlined three remedial options

e Bruce Power has been remedying the FM Event by pursuing Option 1 set out in

the FM Notice
o Option 1 involves repairing the damaged Equipment — which is estimated
to take 20 weeks (meaning that Unit 2 can be prepared to connect to the
grid again in November 2012)

Acquisition of the Equipment

e The Equipment was originally purchased by Ontario Hydro in the 1980's as a
spare for the generating station.
o The Equipment was transferred to Ontario Power Generation (“*OPG")
when Ontario Hydro was split up into five separate entities
o The Equipment became one of the assets leased by OPG to Bruce Power.
o Bruce Power's lease did not make it responsible for any of the legal risks
associated with the manufacture of the Equipment.

Bruce Power investigation and Assessment

¢ Bruce Power engaged a generator expert to investigate the root cause of the FM
Event
o The investigation revealed a drafting error on a drawing prepared for the
manufacturing of the Equipment, which was determined to be the root
cause of the FM Event
= The drafting error involved reversing certain wiring connections
= The drawing was relied upon in manufacturing the Equipment
=  The same company designed the Equipment, prepared the
manufacturing drawing and manufactured the Equipment



o The expert expressed the opinion that none of the normal industry
practice’s acceptance testing would have found such a problem, unless
the Equipment was excited in the configuration in which the generation
unit would be used

= However, the expert expressed the view that the cost of such
acceptance testing would have outweighed the risk of a failure because
there had never been a failure of this type anywhere in the world

o Based on the results of the investigation, Bruce Power submitted a root
cause report to the OPA on June 20, 2012 (the “BPF Report”)

OPA Technical Due Diligence

« The OPA undertook technical due diligence to assess the validity and
completeness of the BF Heport
o This due diligence included retaining a technical advisor and an industry expert
s The OPA technical advisor provided the OPA with a report dated June 25, 2012,
which included the following advice/opinions:
o Concur that a drawing error made by the Equipment manufacturer was the
root cause of the Equipment failure
o Opined that it would have been unreasonable to have expected Bruce
Power to find this error prior to the FM Event
o Advised that there was no evidence that Bruce Power had failed to
perform any of the standard industry tests required to commission the
generator prior to the FM Event or to otherwise assure itself that the
generator was fit for service
o Opined that there was no wiiful misconduct by Bruce Power in relation to
the FM Event ' '
s The OPA industiy expert made the following comments on th& BF Report to the
OPA:
o The stated root cause reasonably accounts for the damage to the
Equipment
o Bruce Power had no knowledge of a potential reversal of wiring
connections after it conducted condition assessments of the Equipment
windings for Units 1 and 2 in 2009
o There were no other tests that a prudent operator or manufacturer should
have conducted that might have uncovered the problem before the FM Event

Additional Information Assumed

= |n providing the legal assessment of the Issue, the following additional key facts
were assumed:
o as asserted in Bruce Power’s FM Notice, skilled workers on Unit 1 needed
to be dispatched to Unit 2 to repair the damage
o this has caused a delay in bringing Unit 1 into Commercial Operation
o there was no other commercially reasonable way to obtain the necessary
skilled workers for the repair work on



Unit 2, and thus the resulting delay in bringing Unit 1 into Commercial
Operation was beyond Bruce Power's reasonable control

o there were no commercially reasonable options for remedying the FM
Event more quickly than the time required under Option 1 in Bruce
Power’s FM Notice (i.e. the remedial approach adopted by Bruce Power)

¢ These assumptions should be validated.
LEGAL ASSESSMENT OF THE ISSUE:
Analysis of Bruce Power Contract Provisions
Article 10 of the Bruce Power Contract deals with “Force Majeure”.

Section 10.3 defines “Force Majeure”. There are three types. Section 10.3(d) provides
that Type 3 applies if the affected Party has not claimed a Type 1 or Type 2 Force
Majeure. OPA legal counsel has advised that Bruce Power has not claimed the FM
Eventas a Type 1 or Type 2 Force Majeure.

“Type 3 Force Majeure” is defined as any act, event, cause or condition that prevents a
Party from performing its obligations (other than payment obligations) under the Bruce
Power Contract. The “act, event, cause or condition” must be beyond the affected
Party's reasonable control.

“Reasonable control” is not defined in the Bruce Power Contract. However, based on
the BP Report and the OPA technical due diligence summarized above, it would appear
that the FM Event could not reasonably have been anticipated by Bruce Power, and
Bruce Power could not reasonably have been expected to have taken any other steps
to prepare for or prevent the FM Event from occurring. Therefore, it would appear that
the FM Event was beyond Bruce Power’s reasonable control.

Section 10.2 of the Bruce Power Contract sets out some exclusions from Force
Majeure, including:

o events of Force Majeure caused by the wilful misconduct or negligence of the
affected Party

o failure of the affected Party to use Commercially Reasonable Efforts to prevent or
remedy the events and remove Force Majeure within a reasonable time (so far
as that is possible)

Based on the OPA technical due diligence, it would appear that the FM Event was not
caused by any wilful misconduct or negligence on the part of Bruce Power, and that
Bruce Power did not fail to use Commercially Reasonable Efforts to prevent the FM
Event from occurring.

As noted under “Additional Information Assumed” (above), for purposes of the legal
assessment the assumption has been made that Bruce Power’s remedial actions



(Option 1 in its FM Notice) constitute Commercially Reasonable Efforts to remedy the
FM Event and remove the Force Majeure within a reasonable time. This assumption
should be confirmed.

Legal Conclusions

Based on the legal assessment undertaken in respect of the Issue, it was concluded
that the FM Event would qualify as a Force Majeure under section 10.3 of the Bruce
Power Contract in respect of the delay in bringing Unit 2 into Commercial Operation.

It was also concluded that the need to dispatch skilled workers from Unit 1 to Unit 2 to
repair the damage to the Equipment appeared to qualify as a Force Majeure under
section 10.3 of the Bruce Power Contract in respect of the delay in bringing Unit 1 into
Commercial Operation.

Prepared by: Dan Shear
Legal Counsel,
Legal Services Branch
Ministry of Energy/Ministry of Infrastructure
416-325-6685

Date: July 4, 2012

Approved by: Carolyn Calwell
Deputy Legal Director,
Legal Services Branch
Ministry of Energy/Ministry of Infrastructure
416-212-5409

Date: July 4, 2012
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Transcribed voicemail messages from Michael Murphy & Lourdes Valenton to
Halyna Perun

Diated: 28" June 2012

Hi Halyna, it’s Lourdes. 1'm attaching a voicemail coming from Internal Audit about the
procurement that we had spoken about the other day. Basically, audit, internal audit is
saying 1t’s not a show stopper. [i’s complicated, 1t’s unusual, but they don’t see that there
1s any major problem for us to proceed or for the program area to proceed using the
procurement of the agency. OK, so thanks very much, [ will also give Rick the same
feedback and the same with Betty. Bye, Bye.

Hi Lourdes, it’s Mike here. I"m very sorry I wasn’t able to get back to you last night. |
wanted desperately to discuss the matter with Sonia and I've just done that this moming
and I gave her the revised, the updated version, and she said that short of looking at the
RFP herself, she can’t see a major problem with this arrangement. It is complicated, it is
unusual, but as long as everything is made fairly explicit and that is an assumption on our
part because we haven’t seen the REP then she doesn’t see the real mischief in this, and
presumably Legal has had a chance to look at it. That was Sonia’s take on it.

If youneedto get a hold of us, I realize this is probably past midnight on this one, but do
get back to me if you want, 314-9518. Itis messy, it isunusual, but haven’t seen
anything that makes it absolutely stoppable. Haven’t seen a show stopper yet. There you
have it Lourdes. Give me a call if you need anything. Bye for now.






Perun, Halyna N. (ENERGY)

From: Wilson, Malliha (JUS)

Sent: June 1,2011 11:58% AM

To: Perun, Halyna N. (MEI)

Cec: Lung, Ken (JUS)

Subject: FW: TCE - Cooperation and Common Interest Privilege Agreement
Attachments: doc20110531111436.pdf

Halyna - we need to slow this down. Can you please call me asap

----- Original Message-----

From: Kelly, John (JUS)

Seni: June 1, 2011 9:19 AM

To: Wilson, Malliha (JUS)

Subject: FW: TCE - Cooperation and Common Interest Privilege Agreement

{ told her | was not available until Friday and explained that , until we know what was said in the PO or by a
Minister , Deputy or assistant thereto, it would not be possible to give advice on Arbitration. | explained the
scope of an arbitration and the pros and cons. She is to get back to me with an alternative date.

————— Original Message-----

From: Calwell, Carolyn {(ME!)

Sent: May 31, 2011 11:23 AM

To: Kelly, John (JUS); Machado, Eunice (JUS)

Cc: Perun, Halyna N. {(MEI)

Subject: TCE - Cooperation and Common interest Privilege Agreement

Fully executed copy attached for your file. | understand that the OPA will be in a position to share
documentation tomorrow.

Further to my message to John, there have been some discussions about how to proceed that | would like to
fill you in on. My ENERGY clients are looking for recommendation about the scope of arbitration and would
like to meet either Thursday or Friday with you, the OPA and OPA outside counsel in this regard. They have
asked for a deck that includes a recommendation. | would suggest that we work from the version that we sent
up last week.

Finally, John, you may be invited to a regutar meeting of ENERGY officials, the #0 and the SOC thatis
scheduled for Thursday. | will confirm when | hear.

| look forward to speaking with you.
Carolyn

Carolyn Calwell

Deputy Director

Ministry of Energy & Ministry of infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2E5S

416.212.5409

This communication may be solicitor/client privileged and contain confidential information only intended for the

person(s) to whom it is addressed. Any dissemination or use of thisinformation by others than the intended
1



recipient(s) is prohibited. If you have received this message in error please notify the writer and pernianently
delete the message and all attachments. Thank you.
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COOPERATION AN

COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1* day of April, 2011 (the “Effective Date”).

BETWEEN:

Al

LEGAL. .

ONTARIO POWER AUTHORITY
{GEG‘E} A?Q‘}

- and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO”)

RECITALS:

The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 5, 2005 {the “SWGTA Contract™).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common interests and joint or compatible
defences. :

The OPA and Ontario have undertaken, and wiil undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

Cooperation in such a joint defence effort will necessarily involve the exchange of
confidential information as well as information which is otherwise privileged such as,
amongst others, solicitor/client communication and/or copumnunications made and
materials obtained or prepared in contemplation of litigation.

In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of'their Privileged Information {as defined

1:2Q420450.6
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below) or as a result of thelr cooperation in the preparatlon of positions, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties
agree as follows:

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:

()

()
©

@

LEGAL 120420806

“Claims” means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Contract, and any and all arbitration,
mediation, or litigation that arises out of any and all such claims.

“[ffective Date” means the effective date as defined above.

“Parties” means the OPA and Ontario and, for the puipose of giving effect to this
Agreement, includes their legal counsel, agents, consultants and experts.

“Privileged Information” means information and communications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

(i) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(i1) cornmumcatlons between counsel, or counsel and clients including thelr
employees, consultants, board members or advisors;

(iii)  any joint or several interview of prospective witnesses, and summaries or
reports thereof;

(iv)  any analyses, document binders, files, compilations or databases;

(v) the sharing or exchange via any media, including but not limited to
electronic media;

(vi) theories, impressions, analyses, legal research, or legal opinions;

(vil)  communications to and from experts, and documentation relatiﬁg to or
setting out expert commentary and opinion; and
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(viii} any other material, communications. and information which would
~ otherwise be protected from disclosure to Third Parties.

(e) “TCE™ has the meaning defined in paragraph A of the Recitals.

{f) “Third Party” or *“Third Parties” means any person or entity that is not a Party.
' Third Party includes TCE, their employees, agents, counsel, subcontractors,
consultants, experts, or any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

2.

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respeckve privileges
and rights to hold such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from titne
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™].

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the excharige of Privileged Information under this Agreement,
where - the materials would otherwise be protected by law against disclosure by solicitor-
client (attorney client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

() are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of amy Third Party by either Party of any applicable
privilege or other rule of protection from disclosure; and -

(iiy  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

Disclosure of Privileged Informa#on by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless
the disclosure is ordered by a court &f competent jurisdiction or is otherwise required by
law. Ifdisclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or other legal proceedings, the Receiving Party [from whom
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclostre,

_and shall immediately provide written notice of such legal proceedings to the Disclosing

Party. The Receilving Party shall not voluntarily surrender or disclose the Privileged

LEGAL LASINIS0E
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Information- without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA. Contract, whether in connection with the
Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Claims, including providing
access to information, materials and employees as may be reasonably necessary from
dme to time, as the case may be, provided that each of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement.

WITHDRAWAL

11.

13.

14.

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated settlement, whichever is later.

Motwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day afier the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision. "

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement. whether or not the Parties are, in any respect in relation to the SWGTA

Contract, adverse in interest.

On or betore the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the

" Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the

Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.

LEGAL_I2012HI6.6
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WAIVER OF CONFLICT OF INTEREST

15.

l16.

The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel {including
for certainty the Party’s counsel’s law firm and any partner or associate thereof) after a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity betweer the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder. '

The Parties confinn that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship between counsel for Ontaric and the OPA, as a result of any
conumunications, sharing of Privileged Information, cooperation or an'y otker action taken
in furtherance of the Parties’ common interests or under and in reliance upon this
Agreement. '

NOTICE

17.

All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as
follows: -

To: Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, ON M5H 1T1

Attention: Michael Lyle, General Counsel

Tel. No.: (416} 869-6035
Fax No.: (416} 567-1947
E-Mail:  michael.lylef@powerauthority.on.ca

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy :

777 Bay Street, 4" Floor, Suite 425
Toronto, ON M5G 2E5

Attention: HalynaPeniin, A/ Legal Director, Legal Services Branch
Ministries of Energy & Infrastructure

Tel. No.:  (416) 325-6681

LEGAL_E20420:850.6
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Fax No.. (416) 325-1781
E-mail:  halyna.perun2@ontario.ca

GENERAL PROVISIONS

18.

19.

This Agreement shall be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or por#ons thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall inno
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that ceunsel.

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendinent, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly °
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

Tihis Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

LECIAL_1:MM204506
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26. This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.

IN WITNESS WHEREOF, the Parties have executed this Agréexﬁeni’ as of the date first

set ferth above.

.....

1
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Perun, Halyna N. (ENERGY)

From: Perun, Halyna N. (MEI}

Sent: June 1, 2011 9:40 AM

To: Kelly, John (JUS)

Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Thanks John - Carolyn explained as well - you're a very popular fellow these dayst
Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suilte 425
Toronto, ON M5G 2ES5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halvna. PerunZ@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only -for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.

----- Original Message-----

From: Kelly, John (3JUS)

Sent: June 1, 2011 9:33 AM

To: Perun, Halyna N. (MEI)

Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Halyna, as I told Carolyn, I am not available tomorrow. I have a witness on a large piesce of
litigation coming in from out of town to be prepared -foir~ examinations for discovery. This has
been planned for months and involves 5 parties. I briefed Carolyn on the aspects of
arbitration pro and con. I also advised that I could not give any advice as to whether
Ontario should agree to Arbitration until I know what our client said or didn’t say to Trans
Canada.

————— Original Message-----

From: Perun, Halyna N. (MEI)

Sent: May 31, 2011 1:52 PM

To: Kelly, John (3US)

Cc: Calwell, Carolyn (MEI); Machado, Eunice (3JUS)

Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Hi John - The Thursday morning meeting that Carolyn mentions is pretty critical - attendees
include the Secretary of the Cabinet, the Deputy Minister of Energy, the Chief of Staff for
the Minister of Energy, the Deputy Minister of Finance, the Premier's Chief of Staff - so, if
you are asked to attend it would be good to be available to go - it's usually first thing in
the morning.

Halyna



Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-26907

E-mail: Halyna.PerunZ@ontarioc.ca

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received

this message in error please notify the writer and permanently delete the message and all

attachments. Thank you.

----- Original Message-----

From: Kelly, 3John (3US)

Sent: May 31, 2011 11:54 AM

To: Calwell, Carolyn (MEI); Machado, Eunice (3JUS)

Cc: Perun, Halyna N. (MEI)

Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Thanks Carolyn. I am not available Thurs. as I am in meetings all day.

----- Original Message-----

From: Calwell, Carolyn (MEI)

Sent: May 31, 20611 11:23 AM

To: Kelly, John (3US); Machado, Eunice (3JUS)

Cc: Perun, Halyna N. (MEI)

Subject: TCE - Cooperation and Common Interest Privilege Agreement

Fully executed copy attached for your file. I understand that the OPA will be in a position
to share documentation tomorrow.

Further to my message to John, there have been some discussions about how to proceed that I
would like to fill you in on. My ENERGY clients are looking for recommendation about the
scope of arbitration and would like to meet either Thursday or Friday with you, the OPA and
OPA outside counsel in this regard. They have asked for a deck that includes a
recommendation. I would suggest that we work from the version that we sent up last week.

Finally, John, you may be invited to a regular meeting of ENERGY officials, the PO and the
SOC that is scheduled for Thursday. I will confirm when I hear.

I look forward to speaking with you.
Carolyn

Carolyn Calwell

Deputy Director

Ministry of Energy & Ministry of Infrastructure Legal Services Branch Ministry of the
Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2E5

416.212.5409



This communication may be solicitor/client privileged and contain confidential information
only intended for the person{s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.
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Perun, Halyna N, (ENERGY}

From: Perun, Halyna N. (MEI)

Sent: June 1, 2011 9:41 AM

To: Calwell, Carslyn (MEI)

Subject: FW: TCE - Cooperation and Common Interest Privilege Agreement

Fyi - it's understandable
Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halvna.PerunZfiontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only for the person(s) to whom it is addressed. Any dissemination or use ef this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.

————— Original Message-~---
From: Kelly, John (3JUS)
Sent: June i, 2611 9:33 AM

To: Perun, Halyna N. (MEI)
Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Halyna, as I told Carolyn, I am not available tomorrow. I have a witness on a large piece of
litigation coming in from out of town to he prepared for examinations for discovery. This has
been planned for months and involves 5 parties. I briefed Carolyn on the aspects of
arbitration pro and con. I also advised that I could not give any advice as to whether
Ontario should agree to Arbitration until I know what our client said or didn’t say to Trans

Canada.

—---- Original Message-----

From: Perun, Halyna N. (MEI)

Sent: May 31, 2611 1:52 PM

To: Kelly, John (3US)

Cc: Calwell, Carolyn (MEI); Machado, Eunice (JUS)

Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Hi John - The Thursday morning meeting that Carolyn mentions is pretty critical - attendees
include the Secretary of the Cabinet, the Deputy Minister of Energy, the Chief of Staff for
the Minister of Energy, the Deputy Minister of Finance, the Premier’s Chief of Staff - so, if
you are asked to attend it would be good to be available to go - it's usually first thing in

the morning.

Halyna



Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-26087

E-mail: Halyna.PerunZ@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.

----- Original Message-----

From: Kelly, John (JUS)

Sent: May 31, 2011 11:54 AM

To: Calwell, Carolyn (MEI); Machado, Eunice (3JUS)

Cc: Perun, Halyna N. (MEI)

Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Thanks Carolyn. I am not available Thurs. as I am in meetings all day.

----- Original Message-----

From: Calwell, Carolyn (MEI)

Sent: May 31, 2011 11:23 AM

To: Kelly, John (3US); Machado, Eunice (3JUS)

Cc: Perun, Halyna N. (MEI)

Subject: TCE - Cooperation and Common Interest Privilege Agreement

Fully executed copy attached for your file. I understand that the OPA will be in a position
to share documentation tomorrow.

Further to my message to John, there have been some discussions about how to proceed that I
would like to fill you in on. My ENERGY clients are looking for recommendation about the
scope of arbitration and would like to meet either Thursday or Friday with you, the OPA and
OPA outside counsel in this regard. They have asked for a deck that includes a
recommendation. I would suggest that we work from the version that we sent up last week.

Finally, John, you may be invited to a regular meeting of ENERGY officials, the PO and the
SOC that is scheduled for Thursday. I will confirm when I hear.

I look forward to speaking with you.
Carolyn

Carolyn Calwell

Deputy Director

Ministry of Energy & Ministry of Infrastructure Legal Services Branch Ministry of the
Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2ES

416.212.5409



This communication may be solicitor/client privileged and contain confidential information
only intended for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.
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Perun, Halyna N. (ENERGY)

From: Perun, Halyna . (MEI)

Sent: June 1, 2011 12:05 PM

To: Calwell, Carolyn (MEI}

Subject: FW: TCE - Cooperation and Common interest Privilege Agreement
Attachments: doc20110531111436.pdf

FYI -

Halyna

Halyna N. Perun

A/Director

tegal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.PerunZ@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.

-----Original Message-----

From: Wilson, Malliha (JUS)

Sent: June 1, 2011 11:59 AM

To: Perun, Halyna N. (MEI)

Cc: Lung, Ken (3US)

Subject: FW: TCE - Cooperation and Common Interest Privilege Agreement

Halyna - we need to slow this down. Can you plzase call me asap

----- Original Message-----

From: Kelly, John (3JUS)

Sent: June 1, 2011 9:19 AM

To: Wilson, Malliha (3JUS)

Subject: FW: TCE - Cooperation and Common Interest Privilege Agreement

I told her I was not available until Friday and explained that , until we know what was said
in the PO or by a Minister , Deputy or assistant thereto, it would not be possible to give
advice on Arbitration. I explained the scope of an arbitration and the pros and cons. She is
to get back to me with an alternative date.

----- Original Message-----

From: Calwell, Carolyn (MEI)

Sent: May 31, 2011 11:23 AM

To: Kelly, John (3JUS); Machado, Eunice (3JUS)

Cc: Perun, Halyna N. (MEI)

Subject: TCE - Cooperation and Common Interest Privilege Agreement

1



Fully executed copy attached for your file. I understand that the OPA will be in a position
to share documentation tomorrow.

Further to my message to John, there have been some discussions about how to proceed that I
would like to fill you in on. My ENERGY clients are looking for recommendation about the
scope of arbitration and would like to meet either Thursday or Friday with you, the OPA and
OPA outside counsel in this regard. They have asked for a deck that includes a
recommendation. I would suggest that we work from the version that we sent up last week.

Finally, John, you may be invited to a regular meeting of ENERGY officials, the PO and the
SOC that is scheduled for Thursday. I will confirm when I hear.

I look forward to speaking with you.
Carolyn

Carolyn Calwell

Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON M5G 2ES

416.212.5409

This communication may be solicitor/client privileged and contain confidential information
only intended for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all
attachments. Thank you.
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COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT

THES AGREEMENT is effective as of the 1™ day of April, 2011 (the “Effective Date”).

BETWEEN:

A.

™

LEGAL 1204

ONTARIO POWER AUTHORITY
(Kﬁﬂp&ﬁﬁ}

- and -
HER MAJESTY: THE QUEEN I RIGHT OF ONTARIO AS

REPRESENTED BY THE MINISTER OF ENERGY
{(“ONTARIO™) '

RECITALS:

The OPA and TransCanada Energy Ltd. (“TCE®) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Coniract”).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litiga®on by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have commion interests and joint or compatible
defences. '

The OPA and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

Cooperation i1 such a joint defence effort will necessarily involve the exchange of
contidential information as well as information which is otherwise privileged such as,
amongst others, solicitor/client communication and/or communications made and
materials obtained or prepared in contemplation of litigation.

In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information {as defined

HED G
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below) or as a result of their cooperation in the preparatlon of positions, responses and
dctences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties

agree as follows:

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:

(a) “Claims” means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Contract, and any and all arbiwation,
mediation, or litigation that arises out of any and all such claims.

(o)  “Effective Date” means the effective date as defined above.

c) “Parties” means the OPA and Ontario and, for the purpose of giving effect to this
p gving
Agreement, includes their legal counsel, agents, consultants and experts.

(dy  “Privileged Imformation” means information and communications, whether
written or elecwonically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or eniity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

()

(ii)

(iii)

(iv)
(v)

(vi)
(vii)

LEGAL 32042050

information and communicakons contained in documents, memoranda,
correspondence, drafis, notes, reports, factual summaries, #anscripts;

communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

any joint or several interview of prospective witnesses, and sumrnaries or
reports thereof;

any analyses, document binders, files, compilations or databases;

the sharing or exchange via any media, including but not limited to
electronic media;

theories, impressions, analyses, legal research, or legal opinions;

communications to and from experts, and documentation relating to or
setting out expert commentary and opinion; and



(viii)  any other material, communications and information which would
otherwise be protected from disclosure to Third Parties.

{e) “TCE?” has the meaning defined in paragraph A of the Recitals.

(f; “Fhird Party” or “Third Par#es™ means any person or entity that is not a Party.
Third Party includes TCE, their employees, agents, counsel, subcontractors,
consultants, experts, or any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

9

La3

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risle of prejudice to or of waiver in whole or in part of their respec#ve privileges
and rights to hold such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party”) in its sole diseretion may choose to share
Privileged Informnation with the other Party (the “Receiving Party™}.

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred afterthe Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Inforination under this Agreement,
where- the materials would otherwise be protected by law against disclosure by solicitor-
client (attormey client) privilege, litigation privilege, work product docirine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(i) are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of pretection from disclosure; and -

(11} will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of pratection from disclosure.

Disclosure of Privileged Inforination by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, uniess
the disclosure is ordered by a court &f competent jurisdiction or is otherwise required by
law. If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or other legal proceedings, the Receiving Party [ffom whom
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclosure,

“and shall immediately provide written notice of such legal proceedings to the Disclosing

Party. "The Receiving Party shall not voluntarily surrender or disclose the Privileged

LEGAL Fo0sd0gins
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Information- without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbiwal tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall inno way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA Contract, whether in connection with the
Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Claims, including providing
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement.

WITHORAWAL

11,

13.

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty {20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA

Coniract, adverse in interest.

On or betore the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manuer, and confirm in writing to
the Disclosing Party that it has done so.

EEGAL MGG



WAIVER OF CONFLICT OF INTEREST

15. The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disgualify a Party’s counsel {including
for certainty the Party’s counsel’s Iaw firm and any pariner or associate thereof) after a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
afier the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder. '

16.  The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
comrmunications, sharing of Privileged Information, coaperation or any other action taken

— in furtherance of the Parties’ common interests or under and in reliance upon this
ﬁ Agreement. ‘

o prag] NOTICE
-

o
Q 17. All notices and other communications between the Parties, unless otherwise specifically
@J;} provided, shalf be in writing and deemed to have been duly given when delivered in

et person or telecopied or delivered by overniight courier, with postage prepaid, addressed as
#(3 follows:

o =i To: Ontarioc Power Authority

L 120 Adelaide Street West, Suite 1600
@ Toronto, ON M5H 1T1

} Attention: Michael Lyle, General Counsel
Tel. Ns.: (416) 869-6035
3 . FaxNo.: (416)967-1947
)

E-Mail: " michael.lyle@powerauthority.on.ca

e ~ To: Her Majesty the Queen in Right of Ontario as Represented by the Minister

(‘@55 of Energy :

L 5 777 Bay Street, 4™ Fioor, Suite 425

oty Toronto, OH  M5G 2E5
),

Attention: Halyna Perun, A/ Legal Birector, Legal Services Branch

T;&}i Ministries of Energy & Infrastructure
2 Tel. No.: (416) 325-6681
5 g
Somr
¥

flﬁ%
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Confidential

Privileged

Fax No.. {416} 325-1781
E-mail:  halyna.perun2(@ontario.ca

GENERAL PROVISIONS

18.

19.

N
N

This Agreement shall be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreernent irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

Ifany of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall notin any way be a¥ected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in tlis
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modificatjon is in writing anid duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

LEGAL 1IH20430.6



26.

LEGAL,

This Agreement may be signed in counterparts and by facsimile and all counterparis
together shall constitute the Agreement.

IN WITNESS WHIRL.T the Parties have executed this ALgresmem as of the date first

et ferth above.

PP 04500

QNTAM@ POWER AUTHORITY
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HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF FNERGY

Q%é/

Name: David Lindsay

Title: Deputy Minister






Perun, Halyna N, (ENERGY)

From: Perun, Halyna N. (ME!)

Sent: June 1, 2011 12:05 PM

To: Calwell, Carolyn (MEY)

Subject: FW: TCE - Cooperation and Common interest Privilege Agreement
Attachments: doc20110531111436.pdf

FYI -

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (416) 225-6681 / Fax: (416} 325-1781
BB: (416) 671-2607

E-mail: Halyna.PerunZ@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all

attachments. Thank you.

----- Original Message-----

From: Wilson, Malliha (3JUS)

Sent: June 1, 2011 11:59 AM

To: Perun, Halyna N. (MEI)

Cc: Lung, Ken (3JUS)

Subject: Fwi: TCE - Cooperation and Common Interest Privilege Agreement

Halyna - we need to slow this down. Can you please call me asap

————— Original Message-----

From: Kelly, John (JUS)

Sent: June 1, 20611 9:19 AM

To: Wilson, Malliha (3JUS)

Subject: FW: TCE - Cooperation and Common Interest Privilege Agreement

I told her I was not available until Friday and explained that , until we know what was said
in the PO or by a Minister , Deputy or assistant thereto, it would not be possible to give
advice on Arbitration. I explained the scope of an arbitration and the pros and cons. She is
to get back to me with an alternative date.

————— Original Message-----

From: Calwell, Carolyn (MEI)

Sent: May 21, 2011 11:23 AM

To: Kelly, John (3JUS); Machado, Eunice (JUS)

Cc: Perun, Halyna N. (MEI)

Subject: TCE - Cooperation and Common Interest Privilege Agreement



Fully executed copy attached for your file. I understand that the OPA will be in a position
to share documentation tomorrow.

Further to my message to John, there have been some discussions about how to proceed that I
would like to fill you in on. My ENERGY clients are looking for recommendation about the
scope of arbitration and would like to meet either Thursday or Friday with you, the OPA and
OPA outside counsel in this regard. They have asked for a deck that includes a
recommendation. I would suggest that we work from the version that we sent up last week.

Finally, John, you may be invited to a regular meeting of ENERGY officials, the PO and the
SOC that is scheduled for Thursday. I will confirm when I hear.

I look forward to speaking with you.
Carolyn

Carolyn Calwell

Deputy Director

Ministry of Energy & Ministry of Infrastructure
Legal Services Branch

Ministry of the Attorney General

777 Bay Street, Suite 425

Toronto ON  M5G 2ES

416.212.5409

This communication may be solicitor/client privileged and contain confidential information
only intended for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all

attachments. Thank you.



Perun, Halyna N, (ENERGY)

From: Perun, Halyna N. (MEI)

Sent: June 1, 2011 1:15PM

To: Wilson, Malliha (JUS)

Ce: Lung, Ken (JUS); Calwell, Carolyn (MEI)
Subject: TCE

Hi — The TCE item has been removed from the agenda for the Energy/PO/SOC table tomorrow. We heard from the DMO
just after the call you had with us and the preference was to deal with other more urgent matters tomorrow.

Halbyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (4'16) 325-1781
BB: (416) 671-2607

E-mail: Halyna. PerunZ@ontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.






Perun, Halyna N. (ENERGY}

From: Perun, Halyna N. (MEI)
Sent: June 1, 2011 1:18 PM
To: Wilson, Malliha (JUS)
Subject: RE: TCE

My apologies for causing you grief — certainly learned a few lessons today!
Habyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna PerunZ@@ontaric.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the messagje and
all attachments. Thank you.

From: Wilson, Malliha (JUS)

Sent: June 1, 2011 1:17 PM

To: Perun, Halyna N. (MEI)

Cc: Lung, Ken (JUS); Calwell, Carolyn (MET)
Subject: RE: TCE

Excellent — we will then — after the meeting figure out how to deal with things — when we have all the facts

From: Perun, Halyna N. (MEI)

Sent: June 1, 2011 1:15 P

To: Wilson, Malliha (JUS)

Cc: Lung, Ken (JUS); Calwell, Carolyn (MEI}
Subject: TCE

Hi— The TCE item has been removed from the agenda for the Energy/PO/SOC table tomorrow. We heard from the DMO
just after the callyou had with us and the preference was to dealwith other more urgent matters tomorrow.

Habyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halvna PerunZidontario.ca




Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.



Perun, Halyna N, (ENERGY)

From: Perun, Halyna N. (MEI)

Sent: June 2, 2011 8:37 PM

To: Wilson, Malliha (JUS) _

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); LLung, Ken {JUS)
Subject: TCE

Privileged and Confidential

As we discussed, Carolyn and I spoke with the Deputy and his EA briefly late this afternoon
and advised him of our meeting with TCE counsel and that we anticipate a draft statement of
claim next week. We proposed that no further steps be taken until we receive the draft in
order to allow it to convey the messages about TCE‘s assertions of what transpired and its
view of the Crown's involvement. We believe that the DMO conveyed this information to the
Minister's Office. Nonetheless, that office has called an "agenda setting” conference call
this evening for tomorrcow morning at 10 (with OPA, DM, tMin Office, and Sean Mullin from PO).
ke have been invited and John Kelly has as well (though I recall he's not available). There
is no further information about the nature of this call from the M O. We are not in a
position to refuse to participate. So we plan to attend and will send you and John a report
of what transpires on the call. We will keep our speaking role to a very minimum.

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry






Perun, Halyna N. (ENERGY)

From: Perun, Halyna N. (MEI)

Sent: June 3, 2011 6:58 AM

To: Wilson, Malliha (JUS)

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); Lung, Ken (JUS)
Subject: Re: TCE

There is a com int priv agreement in place - signed by opa and energy and witnessed. I know
that communication by our office to John gave rise to your involvement earlier this week but
fact is that it's in place - though we can amend it or withdraw it in accordance with its
terms. When I get into the office - I°'1ll forward the agreement that was executed again (will
also involve Fateh). But anyway, please be assured that our role in this con call will be
minimal.

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 26067

Sent using BlackBerry

————— Original Message =-----

From: Wilson, Malliha (3JUS)

To: Perun, Halyna N. (MEI)

Cc: Calwell, Carolyn (MEI); Kelly, John (3JUS); Lung, Ken (3JUS)
Sent: Thu Jun ©2 21:39:16 2811

Subject: Re: TCE

Keep in mind that there is no common interest privilege doc signed with OPA. Therefore -
there is no privilege attached and may in fact be a waiver. I wld keep your conversation to
simply a report of what transpiired and don't offer any legal advice or opinion

Sent from my BlackBerry Wireless Device

----- Original Message -----

From: ®erun, Halyna N. (MEI)

To: Wilson, Malliha (3US)

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); Lung, Ken (3JUS)
Sent: Thu Jun 62 286:36:37 2011

Subject: TCE

Privileged and Confidential

As we discussed, Carolyn and I spoke with the Deputy and his EA briefly late this afternoon
and advised him of our meeting with TCE counsel and that we anticipate a draft statement of
claim next week. We proposed that no further steps be taken until we receive the draft in
order to allow it to convey the messages about TCE's assertions of what transpired and its
view of the Crown's involvement. We believe that the DMO conveyed this information to the
Minister's Office. Nonetheless, that office has called an "agenda setting” conference call
this evening for tomotrow morning at 16 (with OPA, DM, Min Office, and Sean Mullin from PO).
We have been invited and John Kelly has as well (though I recall he's not available). There
is no further information about the nature of this call from the M O. We are not in a



position to refuse to participate. So we plan to attend and will send you and John a report
of what transpires on the call. We will keep our speaking 1ole to a very minimum.

Halyna Perun
A\Director

Ph: 416 325 681
BB: 416 671 2697

Sent using BlackBerry



Perun, Halyna N, (ENERGY}

From: Perun, Halyna N. {MELl)

Sent: June 3, 2011 7:43 AM

To: Wilsen, Malliha (JUS); Lung, Ken (JUS)
Subject: Re: TCE

I understand completely -

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 26067

Sent using BlackBerry

————— Original Message -----
From: Wilson, Malliha (3JUS)
To: Perun, Halyna N. (MEI)

Cc: Lung, Ken (3JUS)

Sent: Fri Jun ©3 ©7:15:35 2011
Subject: Re: TCE

I have raised this with Murray. The only advice I can give you is to tell your client that
the com int privilege agreement has not been reviewed by mag and therefore we cannot speak to
its validity and that they may be waiving privilege. IT you are compelled to attend you keep
your part in it - at a very high level - summerize the tope three points of the discussion.
Be aware that someone will be taking notes - or that this conversation may be called into
evidence - so don’'t say anything that you may regret having to testity to. Am on my way to
guelph - but am available by phone

Sent from my BlackBerry Wireless Device

----- Original Message -----
From: Wilson, Malliha (3JUS)
To: Perun, Halyna N. (MEI)

Cc: tung, Ken (3JUS)

Sent: Fri Jun ©3 67:00:57 2011
Subject: Re: TCE

Halyna, we have not reviewed it. The simple signing of an agreement does not mean that there
is a com int privilege! I think I have made it clear where mag stands. If you wish to pi~oceed
on your own you do so at your peril

Sent from my BlackBerry Wireless Device

----- Original Message -----

From: Perun, Halyna N. (MEI)

To: Wilson, Malliha (3JUS)

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); Lung, Ken (JUS)
Sent: Fri Jun 03 ©6:58:03 2011

Subject: Re: TCE



There is a com int priv agreement in place - signed by opa and energy and witnessed. I know
that communication by our office to John gave rise to your involvement earlier this week but
fact is that it's in place - though we can amend it or withdraw it in accordance with its
terms. When I get into the office - I'll forward the agreement that was executed again (will
also involve Fateh). But anyway, please be assured that our role in this con call will be
minimal.

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

————— Original Message -----

From: Wilson, Malliha (3JUS)

To: Perun, Halyna N. (MEI)

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); Lung, Ken (JUS)
Sent: Thu Jun 02 21:39:16 2011

Subject: Re: TCE

Keep in mind that there is no common interest privilege doc signed with OPA. Therefore -
there is no privilege attached and may in fact be a waiver. I wld keep your conversation to
simply a report of what transpired and don't offer any legal advice or opinion

Sent from my BlackBerry Wireless Device

----- Original Message -----

From: Perun, Halyna N. (MEI)

To: Wilson, Malliha (3JUS)

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); Lung, Ken (JUS)
Sent: Thu Jun 02 20:36:37 2011

Subject: TCE

Privileged and Confidential

As we discussed, Carolyn and I spoke with the Deputy and his EA briefly late this afternoon
and advised him of our meeting with TCE counsel and that we anticipate a draft statement of
claim next week. We proposed that no further steps be taken until we receive the draft in
order to allow it to convey the messages about TCE's assertions of what transpired and its
view of the Crown's involvement. We believe that the DMO conveyed this information to the
Minister's Office. Nonetheless, that office has called an "agenda setting" conference call
this evening for tomorrow morning at 10 (with OPA, DM, Min Office, and Sean Mullin from PO).
We have been invited and John Kelly has as well (though I recall he's not available). There
is no further information about the nature of this call from the M 0. We are not in a
position to refuse to participate. So we plan to attend and will send you and John a report
of what transpires on the call. We will keep our speaking role to a very minimum.

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry



Perun, Halyna N. (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: June 3, 2011 8:05 AM

To: Calwell, Carolyn (MEI)

Sulkject: Re: TCE

I have talked to him - please forward the agreement thks

Halyna Perun
A\Director

Ph: 416 325 66831
BB: 416 671 2607

Sent using BlackBerry

————— Original Message -----
From: Calwell, Carolyn (MEI)
To: Perun, Halyna N. (MEI)
Sent: Fri Jun 03 08:00:32 2011
Subject: Fw: TCE

Should I call Ken? Or you could suggest that he call me - 647-883-7891. I will send him the
agmt.

————— Original Message -----

From: Lung, Ken (3JUS)

To: Perun, Halyna N. (MEI); Calwell, Carolyn (MEI)
Sent: Fri Jun 03 87:42:18 2011

Subject: Fw: TCE

Please call me asap. 416-455-6263.

I know you mentioned common interest priv agreement but cannot remember details. Need to
resolve before your planned meeting.

----- Original Message -----
From: Wilson, Malliha (3US)
To: Perun, Halyna N. (MEI)

Cc: Lung, Ken (3US)

Sent: Fri Jun ©3 97:15:35 2011
Subject: Re: TCE

I have raised this with Murray. The only advice I can give you is to tell your client that
the com int privilege agreement has not been reviewed by mag and therefore we cannot speak to
its validity and that they may be waiving privilege. If you are compelled to attend you keep
your part in it - at a very high level - summerize the tope three points of the discussion.
Be aware that someone will be taking notes - or that this conversation may be called into
evidence - so don't say anything that you may regret having to testify to. Am on my way to
guelph - but am available by phone

Sent from my BlackBerry Wireless Device



----- Original Message -----
From: Wilson, Malliha (3JUS)
To: Perun, Halyna N. (MEI)

Cc: Lung, Ken (3US)

Sent: Fri Jun 03 07:00:57 2011
Subject: Re: TCE

Halyna, we have not reviewed it. The simple signing of an agreement does not mean that there
is a com int privilege! I think I have made it clear where mag stands. If you wish to proceed
on your own you do so at your peril

Sent from my BlackBerry Wireless Device

----- Original Message -----

From: Perun, Halyna N. (MEI)

To: Wilson, Malliha (3JUS)

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); Lung, Ken (3JUS)
Sent: Fri Jun 03 06:58:03 2011

Subject: Re: TCE

There 1is a com int priv agreement in place - signed by opa and energy and witnessed. I know
that communication by our office to John gave rise to your involvement earlier this week but
fact is that it's in place - though we can amend it or withdraw it in accordance with its
terms. When I get into the office - I'll forward the agreement that was executed again (will
also involve Fateh). But anyway, please be assured that our role in this con call will be

minimal.

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2697

Sent using BlackBerry

----- Original Message -----

From: Wilson, Malliha (3JUS)

To: Perun, Halyna N. (MEI)

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); Lung, Ken (3JUS)
Sent: Thu Jun 02 21:39:16 2011

Subject: Re: TCE

Keep in mind that there is no common interest privilege doc signed with OPA. Therefore -
there is no privilege attached and may in fact be a waiver. I wld keep your conversation to
simply a report of what transpired and don't offer any legal advice or opinion

Sent from my BlackBerry Wireless Device

----- Original Message -----

From: Perun, Halyna N. (MEI)

To: Wilson, Malliha (3US)

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); Lung, Ken (3JUS)
Sent: Thu Jun 02 20:36:37 2011



Subject: TCE
Privileged and Confidential

As we discussed, Carolyn and I spoke with the Ueputy and his EA briefly late this aftternoon
and advised him of our meeting with TCE counsel and that we anticipate a draft statement of
claim next week. We proposed that no further steps be taken until we receive the draft in
srder to allow it to convey the messages about TCE's assertions of what transpired and its
view of the Crown's involvement. We believe that the DMO conveyed this information to the
Minister's Office. MNonetheless, that office has called an "agenda setting” conference call
this evening for tomorrow morning at 10 (with OPA, DM, Min Office, and Sean Mullin from PO).
We have been invited and John Kelly has as well (though I recall he's not available). There
is no further information about the nature of this call from the M O. We are not in a
position to refuse to participate. So we plan to attend and will send you and John a report
of what transpires on the call. We will keep our speaking role to a very minimum.

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry






Perun, Halyna N. (ENERGY}

From: Perun, Halyna N. (MEI)
Sent: June 3, 2011 8:05 AM

To: Calwell, Carolyn (MEI)

Sulject: Fw: TCE

Fyl

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2667

Sent using BlackBerry

----- Original Message ----~-

From: Perun, Halyna N. (MEI)

To: Wilson, Malliha (3JUS); Lung, Ken (3JUS)
Sent: Fri Jun 03 07:43:25 2611

Subject: Re: TCE

I understand completely -

Halyna Perun
A\Director

Ph: 416 325 6631
BB: 416 671 2667

Sent using BlackBerry

————— Original Message -----
From: Wilson, Malliha (3JUS)
To: Perun, Halyna N. (MEI)

Cc: Lung, Ken (3JUS)

Sent: Fri Jun 03 ©7:15:35 2011
Subject: Re: TCE

I have raised this with Murray. The only advice I can give you is to tell your client that
the com int privilege agreement has not been reviewed by mag and therefore we cannot speak to
its validity and that they may be waiving privilege. If you are compelled to attend you keep
your part in it - at a very high level - summerize the tope three points of the discussion.
Be aware that someone will be taking notes - or that this conversation may be called into
evidence - so don't say anything that you may regret having to testify to. Am on my way to
guelph - but am available by phone

Sent from my BlackBerry Wireless Device

----- Original Message -----
From: Wilson, Malliha (3JUS)
To: Perun, Halyna N. (MEI)

Cc: Lung, Ken (3JUS)

Sent: Fri Jun 03 07:00:57 2011



Subject: Re: TCE

Halyna, we have not reviewed it. The simple signing of an agreement does not mean that there
is a com int privilege! I think I have made it clear where mag stands. If you wish to proceed
on your own you do so at your peril

Sent from my BlackBerry Wireless Device

————— Original Message -----

From: Perun, Halyna N. (MEI)

To: Wilson, Malliha (3JUS)

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); Lung, Ken (3JUS)
Sent: Fri Jun 03 06:58:03 2011

Subject: Re: TCE

There is a com int priv agreement in place - signed by opa and energy and witnessed. I know
that communication by our office to John gave rise to your involvement earlier this week but
fact is that it's in place - though we can amend it or withdraw it in accordance with its
terms. When I get into the office - I°'11 forward the agreement that was executed again (will
also involve Fateh). But anyway, please be assured that our role in this con call will be
minimal.

Halyna Perun
A\Director

Ph: 416 325 6631
BB: 416 671 2607

Sent using BlackBerry

————— Original Message -----

From: Wilson, Malliha (JUS)

To: Perun, Halyna N. (MEI)

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); Lung, Ken (JUS)
Sent: Thu Jun 92 21:39:16 2011

Subject: Re: TCE

Keep in mind that there is no common interest privilege doc signed with OPA. Therefore -
there is no privilege attached and may in fact be a waiver. I wld keep your conversation to
simply a report of what transpired and don't offer any legal advice or opinion

Sent from my BlackBerry Wireless Device

----- Original Message -----

From: Perun, Halyna N. (MEI)

To: Wilson, Malliha (3JUS)

Cc: Calwell, Carolyn (MEI); Kelly, John (JUS); Lung, Ken (JUS)
Sent: Thu Jun 02 20:36:37 2011

Subject: TCE

Privileged and Confidential

As we discussed, Carolyn and I spoke with the Deputy and his EA briefly late this afternoon
and advised him of our meeting with TCE counsel and that we anticipate a draft statement of
claim next week. We proposed that no further steps be taken until we receive the draft in

2



or~der to allow it to convey the messages about TCE's assertions of what transpired and its
view of the Crown's involvement. We believe that the DMO conveyed this information to the
Minister's Office. Nonetheless, that office has called an "agenda setting” conference call
this evening for tomorrow morning at 10 (with OPA, DM, Min Office, and Sean Mullin from PO).
We have been invited and John Kelly has as well (though I recall he's not available). There
is no further information about the nature of this call from the M 0. We are not in a
position to refuse to participate. So we plan to attend and will send you and John a report
of what transpires on the call. We will keep our speaking role to a very minimum.

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

(€8]






Perun, Halyna N, (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: June 3, 2011 10:27 AM
To: Calwell, Carolyn (MEI)
Subject: TCE

Here ‘s what { have. IKen has asked to be briefed around the agreement and steps taken — so you might as well set this
out in an email ~Thank you

Falbyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyng PerunZiboniario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressec!. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Kelly, John (JUS)
Sent: Aprii 26, 2011 8:23 AM
To: Perun, Halyna N. (MEI)
Subject: RE: TCE

I don't have any. What is happening with this file?

From: Perun, Halyna N. (MEI)

Sent: April 21, 2011 4:22 PM

To: Kelly, John (JUS); Machado, Eunice (JUS)
Cc: Carson, Cheryl (MEI)

Subject: RE: TCE

Hi — OPA is asking about the common interest privilege agreement. Please let us know your proposed changes — thank
you

Habyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna PerunZ@ontario.ca




Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Perun, Halyna N. (MEI)
Sent: April 21, 2011 9:09 AM
To: Kelly, John (JUS)
Subject: Re: TCE

We'll need to get instructions as to whether the ministry wants to reply independently of the opa - my guess is not but we'll
need to ask -

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

From: Kelly, John (JUS)

To: Perun, Halyna N. (MEI)
Sent: Thu Apr 21 08:56:49 2011
Subject: RE: TCE

| think it says they are expecting a proposal from OPA

From: Perun, Halyna N. (MEI)
Sent: April 21, 2011 8:47 AM
To: Kelly, John (JUS)
Subject: Re: TCE

It's addressed to the minister as well
Halyna Perun

A\Director

Ph: 416 325 6681

BB: 416 671 2607

Sent using BlackBerry

From: Kelly, John (JUS)

To: Perun, Halyna N. (MEI)
Sent: Thu Apr 21 08:38:45 2011
Subject: RE: TCE

This requests a reply from OPA ,not the Ministry.

From: Perun, Halyna N. (MEI)
Sent: April 20, 2011 8:55 PM



To: Kelly, John (JUS); Machado, Eunice (JUS); Carson, Cheiyl (MEI)
Subiect: Fw: TCE

Received this via OPA not ministry. Request for response by Tuesday. We'll need instructions from clients re reply -
references to "formal process” rather oblique. There is a proposal that OP A board was considering this evening to be put
to TCE | guess tomorrow. | don't know much more than this but will connect with you tomorrow at some point once know

more thanks

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

From: Nimi Visram <Nimi.Visram@powerauthartv.on.ca>
To: Perun, Halyna N, (MEI)

Cc: Michael Lyle <Michael Lyle@powerauthority.on.ca>
Sent: Wed Apr 20 15:45:38 2011

Subject: TCE

Please find attached correspondence from Thornton Grout Finnigan LLP dated April 19, 2011.

Mirvid Visrarn | Ontario Power Authority |Executive Assistant & Board Coordinator, to General Counsel & Vice President, Legal, Aboriginal and
Regutatory Affairs

120 Adela’ide St W., Suite 1600 | Toronto, Ontario, M5SH 171

EPhone: 416.868.6027 | &% Fax: 416.967.3683] ¥ Email: nimivisram@ powerauthority.on.ca

& Please consider your environimental responsibility before printing this email,






Perun, Halvna N. (ENERGY)

From: Perun, Halyna N. (MEI)

Sent: June 3, 2011 1:09 PM

To: Salim, Fateh (JUS)

Subject: RE: TCE - Cooperation and Common Interest Privilege Agreement

Thanks Fateh -

Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna. PerunZ@ontario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this messagein error please notify the writer and permanently delete the message and

all attachments. Thank you.

From: Salim, Fateh (JUS)

Sent: June 3, 2011 1:01 PM

To: Perun, Halyna N. (MEI)

Subject: TCE - Cooperation and Common Interest Privilege Agreement

Hi Halyna

We have been advised that the CIP Agreement should have received MAG approval prior to execution. Given the
heightened sensitivity on this file, we are going to need MAG approval on anything that is to be shared or discussed with
the OPA or TCE. This should apply to everything even if your Ministry is holding the pen or taking the lead. Please copy
me on all emails to John and/or Eunice in this matter. | will let John and Eunice know that CLOC will be responsible for
seeking MAG instructions.

Let me know if you would like to discuss this further.

Fateh Salim

Counsel & Deputy Director
Ministry of the Attorney General
Crown Law Office-Civil

720 Bay Street, 8th Floor
Toronto, ON M5G 2K1

Tel: (416) 314-4569
Fax: (416) 326-4181

This email message (including any attachments) is intended for the use of the individual or entity to which itis addressed
and may contain information that is privileged, proprietary, confidential and exempt from disclosure. If you are not the

1



intended recipient, you are notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please notify the sender and erase this email message
immediately.



Perun, Halyna N. (ENERGY)

From: Perun, Halyna N. (MEI)

Sent: June6, 2011 5:57 PM

To: Wilson, Malliha (JUS)

Cc: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEI); Kelly, John (JUS); Slater, Craig
(JUS)

Subject: TCE

Confidential and Solicitor-Client Privileqed

Hi Malliha — Deputy Lindsay just called me and he indicated that he may be calling Deputy Segal (as Murray apparently
offered to help Deputy Lindsay out at DMC last week)..

This morning, | had conveyed to Deputy Lindsay the conversation that we had hadi.e. {1) that Premier’s Office is the
client and (2) that you needed 48 hours to get to the bottom of whatthe PO may want to say about what was said to
OPA/TCE at the time of the announcement that Oakville was not proceeding. | also reminded him that the CIP
Agreement is under review and that we are awaiting the draft statement of claim.

Deputy Lindsay spoke to Energy’s Chief of Staff who then spoke to Sean Mullin. Sean has requested an analysis of
options. Heis apparently requesting that Energy coordinate the development of options that would inform his office as to
what could be put on the table in arbitration. He knows what TCE wants but is asking for advice onwhatwould be a
reasonable counter-proposal - to move the matter to arbitration. The desire is to arbitrate and not litigate. What would be
a reasonable counter-offer requires input from the OPA (as they have all the facts and figures). This can happen once we
hear that your office is OK with the CIP Agreement.

Though folks know to hang tight for a short while, Deputy Lindsay continues to feel pressured to have a range of options

in the works to advance arbitration in very shortorder. He’s worried that nothing will happen until it's “too late™. He's
looking for assistance to advance a discussion at least with the OPA to work up advice for PO’s consideration.

[ told him that | would seek to speak with you as soon as possible. Please let me know when we’'d be able to connect -
thank yout

FHalyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (4'16) 325-1781
BB: (416) 67°1-2607

E-mail: Haiyna PerunZ@onisrio.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s})
to whom it is addressed. Any dissemination or use of this inforrnation by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.






Perun, Halyna N. (ENERGY)

From: Perun, Halyna N. (MEI)

Sent: June 6,20116:15PM

To: Wilson, Malliha (JUS)

Ce: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEI); Kelly, John (JUS); Slater, Craig
(JUS)

Subject: RE: TCE

Thank you — and will do. There is a legal component to the options but also a significant policy component, which
ultimately will need to be informed by OPA’s analysis (the Deputy advises that there is noone at Energy that can assist -
it's with OPA alone).. | look forward to hearing from you on the CIP agreement and in the meantime will work with what
we have with Fateh and John.

FHabyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna,PérunZ@entario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
towhom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.

From: Wilson, Malliha (JUS)

Sent: June 6, 2011 6:02 PM

To: Perun, Halyna N. (MEI)

Cc: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carslyn (MEI); Kelly, John (JUS); Slater, Craig (JUS)
Subject: RE: TCE

Of course. We can look at the document (com int priv doc) tomorrow — and get that out of the way. | think we have our
instructions — which is to arbitrate — butthe issue is the parameters — but can work on options — so proceed to work with
CLOC on it and then send to me to review. | think work on all of this can happen even now

From: Perun, Halyna N. (MEI)

Sent: June 6, 2011 5:57 PM

To: Wilson, Malliha (JUS)

Cc: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEI); Kelly, John (JUS); Slater, Craig (JUS)
Subject: TCE

Confidential and Solicitor-Client Frivileged

Hi Malliha — Deputy Lindsay just called me and he indicated that he may be calling Deputy Segal (as Murray apparently
offered to help Deputy Lindsay out at DMC last week)..

This morning, | had conveyed to Deputy Lindsay the conversation that we had had i.e. (1) that Premier's Office is the
client and (2) that you needed 48 hours to get to the bottom of what the PO may want to say about what was said to

H



OPA/TCE at the time of the announcement that Oakville was not proceeding. | also reminded him that the CIP
Agreement is under review and that we are awaiting the draft statement of claim.

Deputy Lindsay spoke to Energy’s Chief of Staff who then spoke to Sean Mullin. Sean has requested an analysis of
options. He is apparently requesting that Energy coordinate the development of options that would inform his office as to
what could be put on the table in arbitration. He knows what TCE wants but is asking for advice on what would be a
reasonable counter-proposal - to move the matter to arbitration. The desire is to arbitrate and not litigate. What would be
a reasonable counter-offer requires input from the OPA (as they have all the facts and figures). This can happenonce we
hear that your office is OK with the CIP Agreement.

Though folks know to hang tight for a short while, Deputy Lindsay continues to feel pressured to have a range of options
in the works to advance arbitration in very short order. He's worried that nothing will happen until it's “too late”. He's
looking for assistance to advance a discussion at least with the OPA to work up advice for PO's consideration.

| told him that | would seek to speak with you as soon as possible. Please let me know when we'd be able to connect ~
thank you!

Habyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2ES

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna. Perun2@oniario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.



Perun, Halyna N, (ENERGY)

From: Perun, Halyna N. (ME})

Sent: June 6, 2011 6:25 PM

To: Perun, Halyna N. (MEI)

Sublact: FW: TCE Deck

Attachments: TransCanada Options.01 06 2011.ppt
Halyna

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416)671-2607

E-mail: Halvna FerunZ@ontario.ca

Naotice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

to whom itis addressed. Any dissemination or use of this information by others than the intended recipient(s)is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and

all attachments. Thank you.






lean

Confidential/Solicitor-Client Privileged

Prepared in contemplation of litigation

Legal Services Branch
Ministry of Energy/Ministry of
Infrastructure
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Background & Current Status

¢ OnOctober 9,2009, the Ontario Power Authority (OPA) and TransCananda Energy Ltd. (TCE) signed
the Southwest GTA Clean Energy Supply Contract (the Supply Contract) for the development of a 850
MW gas fired electricity generation facility in Oakuville.

¢ OnOctober 7,2010, the Minister of Energy announced that the Southwest GTA generation facility
would not proceed.

¢  The OPA wrote to TCE on October 7" and acknowledged that “you are entitled to your reasonable
damages from the OPA, including the anticipated financial value of the Contract”. -

¢ The OPA and TCE have been negotiating exit arrangements and a possible alternative to the Southwest
GTA generation facility since October 2010.

¢  The OPA and TCE have reached an impasse on the question of a possible alternative, a smaller
generation facility in the Kitchener Waterloo Cambridge area.

¢  TransCanada served a PACA notice on the Crown or about April 27, 2011 and will be in a position to
serve and file a Statement of Claim against the Crown on or after June 27t

¢  Allegations against the Province relate to intentional interference with the Supply Contract.

¢  The OPA and TransCanada have discussed the possibility of proceeding to arbitration to resolve the
dispute.
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cision Points & Consid

¢ The OPA has asked the Province to advise on the following questions:
¢ Does the Crown want to be involved in arbitration?
¢  Whatis the appropriate scope of arbitration?

¢  The decision on the scope of arbitration will determine the answer to the question of whether
the Crown should be involved. '

¢ TCE has suggested that it is only willing to use arbitration if the parties agree that
damages are not limited by the Supply Contract and there will be no assertion that
TransCanada could not complete the Supply Contract . Inother words, the OPA and the
Province would be required to waive the two defences available to them. Arbitration on
this basis would be a duel of experts on valuation of the Supply Contract.

¢  TCEhassuggested to Crown ceunsel that it will not alter its conditions for arbitration.
¢ Nevertheless, the OPA believes that it can move TCE to broaden the scope of arbitration.
¢ TCEremains interested in doing other business in Ontario and may be adverse to litigation.

¢ The OPA’sand the Crown’s leverage in negotiating terms of reference for arbitration weakens
toward the end of the PACA notice period at the end of June.
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ption 1: No position on arbitration

¢  Option1: The Crown declines to take a position on arbitration
¢  Assumptions
¢ The Crown will prepare to defend a law suit from TCE

¢ Litigation will deal with the meanings of statements that TCE would be “made whole” and the
reference to the “anticipated financial value of the Contract”

¢ Defences will include arguments that TCE could not complete the Supply Contract because of its
inability to get various approvals and that damages are limited by the terms of the Supply Contract

¢ Evidence will be required around the conversations between representatives of the Crown and TCE in
and around October 2010

¢  Expected outcome: Highly likely to result in litigation between TCE, the OPA and the Crown
¢  Advantages

¢ Sends clear signal to TCE that the Crown is not concerned about litigation

¢ Court proceeding will be protracted
¢  Disadvantages

¢ Timing of next steps is controlled by TCE

¢ Court proceeding will be public
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pti ages

¢  Option 2: Arbitration on damages alone

¢ Assumptions

¢ The Crown would take the position that arbitration should be limited to determining the value of
statements that TCE would be “made whole” and the reference to the “anticipated financial value of the
Contract”

¢ The defences that TransCanada could not have aonﬁp%eted the Supply Contract or that damages are
limited by the Supply Contract will not be available

¢  Arbitration will focus on expert valuations of TCE’s lost opportunity
¢  Expected outcome: Likely to lead to arbitration and, in due course, resolution of the dispute
¢  Advantages

¢  TCE has said this is the only basis on which it will agree to arbitration

¢  The Crown may not need to participate in arbitration of limited scope

¢  Evidence will not be required around the conversations between representatives of the Crown and TCE
in and around October 2010

¢ Arbitration could be confidential
¢  Disadvantages
¢ Creates highest financial exposure for the Crown and the OPA

¢ Inconsistent with the OPA’s position
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ption 3:

¢  Option 3: Arbitration on all issues
¢  Assumptions
¢ The Crown would take the position that arbitration must consider:
¢ TCE’s ability to deliver on its obligations under the Supply Contract
¢ Theterms of the Supply Contract, including the limitation of liability

¢ Meanin%s of statements that TCE would be “made whole” and the reference to the “anticipated
financial value of the Contract” :

¢ Evidence will be required around the conversations between representatives of the Crown and TCE in
and around October 2010

¢  Expected outcome: Likely to result in litigation between TCE, the OPA and the Crown

¢  Advantages

¢  Financial exposure to the OPA and the Province is likely less if all defences are pursued than if arbitration
proceeded on damages alone

¢ Aligns with the OPA’s position
¢ Arbitration could be confidential

¢  Disadvantages

¢ Success of this option depends on whether TCE will move on its conditions for limited arbitration



Perun, Halyna N. (ENERGY)

From: Perun, Halyna N. (MEI)
Sent: June 6, 2011 7:02 PM
To: Calwell, Carolyn (MEI)
Subject: Re: TCE

| think the deck will need to be reframed a bit - | will send u another email on this before the morning -

Halyna Perun
A\Director

Ph: 416 325 6681
BB: 416 671 2607

Sent using BlackBerry

Fromy: Calwell, Carolyn (MEI)
Teo: Perun, Halyna N. (f4EI)
Sent: Mon Jun 06 18:47:57 2011
Subject: Re: TCE

Does our existing deck speak to the options sufficiently (perhaps subject to re-packaging) or do the options need to be
frames in a different manner? I'm not sure that | understand what changed - if anything.

Carolyn

From: Perun, Halyna N. (MEI)

To: Wilson, Malliha (JUS) ‘

Cc: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEI); Kelly, John (JUS); Slater, Craig (JUS)
Sent: Mon Jun 06 18:15:09 2011

Subject: RE: TCE

Thank you — and will do. There is a legal component to the options but also a significant policy component, which
ultimateiy will need to be informed by OPA’s analysis (the Deputy advises that there is noone at Energy that can assist —
it's with OPA alone).. |look forward to hearing from you on the CIP agreement and in the meantime will work with what
we have with Fateh and John.

Habyma

Halyna N. Perun

A/Director

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB. (416) 671-2607

E-mail: Halyna PerunZ@oniario.ca

Notice

This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)
towhom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is
prohibited. If you have received this message in error please notify the writer and permanently delete the message and
all attachments. Thank you.
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From: Wilson, Malliha (JUS)

Sent: June 6, 2011 6:02 PM

To: Perun, Halyna N. (MEI)

Cc: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEI); Kelly, John (JUS); Slater, Craig (JUS)
Subject: RE: TCE

Of course. We can look at the document (com int priv doc) tomorrow — and get that out of the way. | think we have our
instructions — which is to arbitrate — but the issue is the parameters — but can work on options — so proceed to work with
CLOC on it and then send to me to review. | think work on all of this can happen even now

From: Perun, Halyna N. (MEI)

Sent: June6, 2011 5:57 PM

To: Wilson, Malliha (JUS) :

Cc: Lung, Ken (JUS); Salim, Fateh (JUS); Calwell, Carolyn (MEI); Kelly, John (JUS); Slater, Craig (JUS)
Subject: TCE

Confidential and Solicitor-Client Privileqged

Hi Malliha— Deputy Lindsay just called me and he indicated that he may be calling Deputy Segal (as Murray apparently
offered to help Deputy Lindsay out at DMC last week)..

This morning, | had conveyed to Deputy Lindsay the conversation that we had had i.e. (1) that Premier’s Office is the
client and (2) that you needed 48 hours to get to the bottom of what the PO may wantto say aboutwhat was said to
OPA/TCE at the time of the announcement that Oakville was not proceeding. | also reminded him that the CIP
Agreement is under review and that we are awaiting the draft statement of claim.

Deputy Lindsay spoke to Energy’s Chief of Staff who then spoke to Sean Mullin. Sean has requested an analysis of
options. He is apparently requesting that Energy coordinate the development of options that would inform his office as to
what could be put on the table in arbitration. He knows what TCE wants but is asking for advice on what would be a
reasonable counter-proposal - to move the matter to arbitration. The desire is to arbitrate and not litigate. What would be
a reasonable counter-offer requires input from the OPA (as they have all the facts and figures). Thiscan happen once we
hear that your office is OK with the CIP Agreement.

Though folks knowto hang tight for a short while, Deputy Lindsay continues to feel pressured to have a range of options
in the works to advance arbitration in very short order. He's worried that nothing will happen until it's “too late”. He’s
looking for assistance to advance a discussion at least with the OP A to work up advice for PO's consideration.

ttold him that | would seek to speak with you as soon as pbssible. Please let me know when we’'d be able to connect —
thank you!

Halyna

Halyna N. Perun

AlDirector

Legal Services Branch

Ministries of Energy & Infrastructure

777 Bay Street, 4th Floor, Suite 425
Toronto, ON M5G 2E5

Ph: (416) 325-6681/ Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.Perun2i@ontario.ca

Notice
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s)

towhom itis addressed. Any dissemination or use of this information by others than the intended recipient(s) is



Perun, Halyna N, (ENERGY)

From: ' Perun, Halyna N. (MEI)
Sent: June 9,2011 11:29 AM
To: Salim, Fateh (JUS)
Bubjest: RE: Time today?

Fateh - I will be ten min late - just advised that there is some material on TCE for you and
waiting for it to be copied so I can take it with me

Halyna

Halyna N. Perun

A/Director

tegal Services Branch

Ministries of Energy & Infrastructure
777 Bay Street, 4th Floor, Suite 425
Toronto, ON #M5G 2ES5

Ph: (416) 325-6681 / Fax: (416) 325-1781
BB: (416) 671-2607

E-mail: Halyna.PerunZiontsrio.cs

Notice

This communication may be solicitor/client privileged and contain confidential information
intended only for the person(s) to whom it is addressed. Any dissemination or use of this
information by others than the intended recipient(s) is prohibited. If you have received
this message in error please notify the writer and permanently delete the message and all

attachments. T