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= C itizens  For  Clean Air (C4CA) i s  a wel l-funded publ ic g roup formed to oppose the 
Oakvi l le Generating  Station i n  its pro posed s ite o n  the basis of the i r  perceived health 
a n d  safety r isks. The g ro u p  has received extensive coverage both bought and  
ea rned .  

"' Other  mun ici pa l it ies and  opposit ion g roups are us ing Oakvi l le  and  C4CA as models 
for their  action against power p lants. King Townsh ip  has passed an ICBL in an 
attem pt to stop the York Energy Centre , and o pponents of that plant are working with 
C4CA on a widespread opposition .  

" O n  March 22 ,  201 0 Oakvi l le M . P . P .  Kevin Flynn i ntroduced a p rivate member's b i l l  to 
prov ide leg islation that would restrictthe coAstruction and  operation of new n atura l  
gas  generati ng  plants that are less than 1 500 meters from specified structures and  
p roperties .  O ntario wou ld  be the first j u risdiction  to mandate such a setback, and  the 
d i stance has n ot been justified by convential risk and safety analysi s .  If th is became 
law this wou ld  e l im inate al l of the p ro posed alternatives withi n  the SWGTA, and may 
i mpact the Nanticoke a lternatives. 

8 
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rviiNISTRYOF ENERGY AN D  I N F RASTRUCTU R E  

TransCanada was asked to p ropose alternative sites for new g eneration to serve the 
SWGT A TransCanada has suggested the fol lowing a lternatives : 

" Oakvi l le GS (basel ine)  

" S outhdown Station (Sithe s ite unsuccessful i n  the SWGTA procurement) 

" Oakvi l le  North (S ite o n  P rovincial  l ands not formerly considered) 

n Lakeview s ite (a lternative n ot being considered) . 

I n  add ition  M E l  has considered two additiona l  generation a lternatives :  

"' A gas  generation p lant l ocated at Nanticoke, such as the p roposed Competitive 
Power Ventures p lant (the IPSP did not identify a need for a p lant located at 
N anticoke) 

" C onversion of OPG's Nanticoke p lant to gas generation 

1 0  
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m 900 Capacity, '1 500 Royal Windsor Drive 

* Estimated 

• Setback, 

$ 1  ,355/l<W) 
res idence, 320 meters 

• OPA contract a l readv in olace as result of competitive procurement. EA 

• Lowest cost 

• Techn ical advantages � location maximizes local and system rel iab i l ity, effic ient cool ing ,  nearby 
e lectrical connection and gas 

• P u bl ic  opposit ion,  e .g .  C4CA, threat of legal action aga inst EA, civi l  suits; Mun ic ipal  o pposition ,  
I CBL.  emiss ions bv-law. oermittina refusal 

• S everal appea 

• Reg u l atory 

to OMB and court action underway 

red to 
rf'l"\ m"" ICBL ' to overcome emiss ions bylaw 
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MINISHWOF EN ERGY AN D I N FRASTRUCTU RE 

Description 

• 820 MW capacity, 797 Winston Churchill Drive (near Oakville GS site) 

• Estimated cost $1 :2 Billion ( $1 450/kW) 

• Setback 700 meters to closest residence 

Pros 

• Advanced state of permitting -:most zoning and environmental approvals in place . 

• Technical advantages - electrical and gas interconnection similar to Oakville, no cooling water issue 

Cons 

• . Doesn't have OPA contract - change would open up procurement issues and require making TransCanada and 
possibly other bidders whole 

• Less efficient, higher construction cost (per MW) plus transaction costs 

• M unicipality and public have already shown that they will oppose the project - Mississauga likely to implement an 
emissions by-law against a plant ( ICBL previously implemented by Mississauga and addressed by Siihe with 
concessions on emissions controls and landscaping) 

Provin cial Actions Required to Achieve Operation 

• Direction to the OPA to renegotiate with TransCanada and Sithe, and possibly make other parties to the · 
procurement whole 

• Possible legislative action if Mississauga raises emissions or other by-laws 

1 2  
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Pros 
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MINISTRY OF E R GY 

.The Oakvil le GS design would be relocated within the municipality to a greenfield site on Prnvinr:i;o;l 
due to reduced cooling efficiency 

Estimated cost $ i .4 i 507111W) (extra connection and costs) 

880 capacity 

Setbacl\ from nearest subdivision i 000 meters ·
were concerned 

residences that are closer have to be bought out if they 

Land zoned 
advantages 

use, no ICBL in  place imolementl. Provincial land may provide some zoning/permitting 

Setbacks from residents 

Provides opportunity 

rail lines may reduce public and 

sides to act responsibly 

opposition 

Cons 

. .  No existing contract; not the procurement area, other procurement participants may seek compensation. 

Oakville emissions by-law 

• Additional transmission, water and other i nfrastructure would add At least one year to construction . 

Provincial Actions Achieve Ooeration 

• Direction to OPA to renegotiate 

• Possible negotiation with 

• Possible legislative action if Oakvil le 

TransCanada, and possibly make other parties to 

other parties to accept relocation 

ntrnues emissions by-law . 

procurement whole 

1 3  
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MINISTRY OF EN ERGY AND 1 1\J FRASTRUCTURE 

Description 
• 

• 

Pros 
• 

• 

• 

Competitive Power Ventures has proposed to build the N anticoke Energy Center (NEC) ; a i ,200 MW combined cycle gas 
plant north of N anticoke GS. (Cost and setbacks not determined.) 

CPV has indicated that they are willing to partner with TransCanada. Trans Canada has not yet expressed interest in 
participating in this project 

Generating plant appears to have local public and municipal support 

CPV h a s  consulted with the community and has produced an EA report (not a pproved by MOE) 

Removes emissions and safety concerns from the GTA region 

Cons 
• 

' 

• 

• 

The plant is remote from the SWGTA and a Nanticoke location was not identified a s  needing new gas generation by the 
O PA/IPSP. 

Reinforced and new transmission infrastructure would be required assure reliable delivery of the power to the SWGTA ..  EAs, 
including public consultation for the transmission upgrades have not been started. Upgrades in Etobicoke and Richmond Hill 
to bring in power fran\ Nanticoke to send into the SWGTA would likely draw public opposition in these areas. 

Expected to be much more costly with transmission costs and new natural gas pipeline costs added to the plant costs 

Less efficient and higher environmental impact than generation within SWGTA 

Provincial Actions Required to Achieve Operation 

Direction to the OPA to renegotiate with CPV, and either include TransCanada or make them whole if contract terminated 
Other developers may call for a competition rather than sole source. 

• Direction to the OPA and Hydro One to begin transmission upgrades to deliver power from N anticoke to the SWGTA 

1 4  
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' O P G  would bui ld gas generation within its Nanticoke coal generating site either by conversion of coal units or 
· g as turbine generation. Plant size and cost to be determined. 

Pros 

' Setback to be an issue as generation already is permitted and a cleaner fuel is replacing coal 

' Local publ i c  and acceptance likely as generation at tile site would 

' Removes emissions and safety concerns from the GTA region 

Cons 
• Likely to be the hig hest cost and least efllcient alternative. Gas generation using converted coal units i s  very inefficient 

corn pared with new g a s  turbine generation. 

• Would tal\e tile longest to and build since design and permitting processes have not been started 

' Would present the same transmission requirements and possible local GTA public opposition as the CPV plant 

Provincial Actions to Achieve O oeration 

new 

• Direction to OPG to design and cost appropriate g a s  generation at the Nanticoke site, to serve tile SWGTA as well as other 
m arkets. 

' 

' 

Direction to tile OPA to negotiate a contract termination with TransCanda and negotiate a new contract with OPG, and 
TransCanda if they are interested in  partnership with OPG. (They are partner·s in  Portlands Energy Centre) 

Direction to OPA and Hydro One to begin transmission upgrades to deliver power Nanticoke to the SWGT A 

1 5  
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e TransCanada's contract with the OPA can be termi nated for a 
n u m ber  of reasons:  

o O PA can terminate if there is  a supp l ier  event of defau lt 

o I nab i l ity to secure perm its and approvals would l ikely be a 
force majeure .  I f  th is de layed the m i lestone date for 
commercia l  operation  for more than  365 d ays , TransCanada 
cou ld  terminate the contract and the O PA wi l l  return the 
security . There is  no payment to the supp l ier  for i ts costs by 
the O PA. 

o Parties can mutua l ly agree to an amendment to the contract, 
i nc lud ing  an amendment to terminate , with terms of the 
a mendment to be neg otiated . 

•1 6 
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$ express u n  
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From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Perun, Halyna N. (ENERGY) 
June 20, 201 1 3:57 PM 
Lung, Ken (JUS) 
Calwell, Carolyn (ENERGY) 
FW: Re: OPA et al 
Email from James Rehab last received Apri1 30, 201 0.pdf; OPA - Ministerial Briefing SWGTA 
Options.pdf; Options for Meeting Electricity Supply Needs in the South West GTA - Oakville 
Generating Station and Alternative Supply Options. pdf 

Hi - Here are a few other emails from Jamcs that may assist CLOC in understanding the background to TCE in Oakville. 
There is one more email to follow. 

'Hafyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (41 6) 325-6681 I Fax: (41 6) 325-1 781 
BB ( 416) 671 -2607 
E-mail: ]-lalyna.Perun2@ontmio.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. !f you have received this message in error please notify the writer and permanently delete the message and 
ail attachments. Thank you. 

From: Miceli, Martina (ENERGY) 
Sent: June 20, 2011  1 1 :28 AM 
To: Perun, Halyna N .  (ENERGY); Calwell, Carolyn (ENERGY) 
Su!bje:ct: Re : OPA et al 

Good morning Halyna and Carolyn, 

As per your request 

Kindly, 

Martina Miceli 
Legal Secretary 
Ministry of the Attorney General 
Ministry of Energy/Ministry of Infrastructure 
Legal Services Branch 
777 Bay Street, 4th. Floor Suite 425 
Toronto, ON, M5G 2E5 
T: 41 6-326-9857 
F: 41 6-31 4-3354 
martina. m iceli@ontario .ca 



Thls communication may be solicitor/client privileged and contain confidential information intended only for the person(s) to whom it ls addressed. Any 
dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have received this message in error please notify 
the writer and permanently delete the message and al l  attachments. Thank you. 
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From: 
Sen!: 
To: 
Subject: 

TCE 

Thank youl 

:Hafyru:t 
Halyna N .  Perun 
A/Director 
Legal Services Branch 

Perun, Halyna N. (ENERGY) 
June 27, 201 1  9:01 AM 
Khatri, Anupa (ENERGY) 
agenda items for DM l indsay's meeting 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (41 6) 325-6681 I Fax: (416)  325-1 781 
BB: (416)  671 -2607 
E-mail: Halyna.PGrun2@ontario.ca 

Notice 
This communication may be sol icitor/client privileged and contain confidential information intended on!y for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended reclpient(s) is 
prohibited. I f  you l1ave received this message in error pfease notify the writer and permanently delete the messaoe and 
al l  attachments. Thank you. 





From: 
Sent 
To: 
Cc: 

Perun, Halyna N. (ENERGY) 
August 9, 201 1 2:02 PM 
Kelly, John (JUS) 
Slater, Craig (JUS): Salim, Fateh (JUS) 
TCE 

Hi John  - O PA Counse l  advises that the E nergy Deputy s ig ned a letter a g reement a n d  a l so that  there w i l l  
be  a n  a rbitrat ion  o n  q u a nt u m .  A n y  chance y o u  cou ld  u pdate me? I w o u l d  l i k e  a copy o f  t h e  doc  





From: 
Sent 
To: 
Subject: 

Energy: 

TCE 

MOl 

Thank you 

J{afyna 
Halyna N .  Perun 
A/Director 
Legal Services Branch 

Perun, Halyna N. (ENERGY) 
August 1 1 ,  201 1  4:38 PM 
Khatri, Anupa (ENERGY) 
agenda items 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (4 1 6) 325-6681 I Fax: (4 1 6) 325- 1781  
BB:  (416 )  671 -2607 
E-mail: Halvna.Perun2(ri)o_oterio.ca 

Notice 
This communication may be solicitcr/client privileged and contain confidenti<il information intended only for the person(s) 
to whom it is addressed. tmy dissemination or use of this information by others than the intended recipient(s) is 
prohibited. !f you have received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 





From: 
Sen!: 
To: 
Subject: 

Perun, Halyna N .  (ENERGY) 
November 22, 201 1  9:03 AM 
Calwell, Carolyn (ENERGY) 
minister's briefing 

Hi Carolyn - the meeting with the Minister is on "Vapour" on Thursday at 2-3. So - that would be about TCE - I ' l l  find out 
more about this (doesn't look l ike it's with Dliv or anyone other than Craig M and DM lindsay) - but keep that time free 
thanks! 

J{a[yna 
Halyna N .  Perun 
i'JDirector 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph (41 6 )  325-6681 / Fax: ( 4 1 6) 325-1 781 
BB:  (41 6 )  671 -2607 
E-mail: H3!vna.Perun2@ootario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential infmmation intended only fm the person(s) 
to whorn it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you bave received this message in error please notify the writer and permanently delete the message and 
all attachments. Thank you. 





ONTARIO 
POWER AUTHORITY 

September 13 ,  2010  

Carolyn Calwell 

FROM: 

Transmission Options 

Enclosed is a on legal  related to South West project and 
transmission options. I wou ld ask that you forward on the enclosed to your client 

L:\Memos\lega� - tranrniss'1on options deck - september ' 13 2010.doc 





ONTARIO 
POWER AUTHORITY 

BRIEFING NOTE 

VIlEG'ED AND CONFIDENTIAL 

OLJCJ'TG'R AND '-'L'"J 

ProCI'trtml.ent Issues: 

None. 

120 Adela.lde Street West 
Suite 1600 

Toronto, OntarioMSH 1T1 

T ·1 16�967+7474 
F 416-967-1947 www. powerau thor! ty .on. ca 

Original procurement was completed properly a11d OP A obligations under initial 
procurement/RFP were fully satisfied by the execution ofthe current SWGT A contract. 
(This would not, however, prevent someone from commencing litigation for tactical 

reasons.) 

Not available. 

The may terminate the contract only ifthere is a Supplier Event of Default. 

TransCanada has not committed a Supplier Event of Default. As such, no cnrrent basis 
on which to tem1inate contract 

Damages for a contractual termination b y  OP A (which would be  a contractual breach) 
estimated at approximately $ ! .4 billion. 

Legally possible. 

TransCanada would likely seek compensation for tem1inatiou of contract. Negotiated 
cost to terminate unknown as this time but would be cheaper than tbe cost of an OP A 
contractual breach (both financially and reputational!y). 

Options to Move Lm'wa•a c,mt.inuiu;:; as Su1upl.ier) 

® Use current contract and ani end details of Contract Facility (this would be a 
major/material) Contract Facility Amendment and, would in stibstance, (i) be 
tantamount to a new contract and (ii) t;mtamount to a sole source procurement 
of  a new facility. 



• Negotiate a termination o f  existing contract and sole source procure TransCanada 
as the Supplier for the new site. This would be legally possible but would create 
procurement policy issues and could have other (for example, financial) 
implications. 

Prepared by 
Date 

Susan Kennedy, Director, Corporate/Commercial Law Group 
September 1 3, 2 0 1 0  

Ontario Power Authority 



From : Maclennan, Craig (MEl) 

Sent: S e ptember 1 5, 2010  8:24 AM 

To: Calwell, Carolyn (MEl) 

SubjE�ct: ******urgent***** 

What is "our" l iability if FM is exercised by the proponent at the 1 st interval (365 days after commercial 
close) and what is our liability when/if the second FM is exercised at the 2nd interval - at our discretion -
730 days after commercial close. 

Alternatively what is their liability at either the 151 or 2nd .FM milestone. 

CM 

06/1 6/201 1 





From : Calwell, Carolyn (ME l )  

Sent: September '15 ,  2010  8:57 AM 

To: Maclennan, Craig (MEl)  

RE :  ******urgent***** 

Neit11er party has liability a t  eit11er interval i n  the event of FM, 

Page 1 of l 

I f  a n  event of force majeure delays the commercial operation date by more than 365 days ( 1 st interval), 
then th e proponent (Supplier) may terminate the agreement and without costs or any payments of any  
k ind  to either Party and a l l  security shall be returned. 

If an event of force majeure d elays the commercial operation date by more than 24 months (2nd interval), 
then e ither party (proponent or "us") rnay terminate the agreement and without costs or any payments of 
any kind to either Party and al l  security shall be  returned. 

Force majeure includes (among other things) any inabil ity to obtain ,  or to secure the renewal or 
amendment of, any permit, certificate, impact assessment, license or approval of any Government 
Autho rity (including municipal government) required to perform or comply with any obligation under the 
agreement. 

Carolyn 

From: Maclennan, Craig (MEI) 
Sent: Wednesday, September 15, 2010 8:24 AM 
To: Calwell, Carolyn (MEI) 
Subject: ******urgent***** 

What is "our" liabil ity if FM is exercised by the proponent at the 1 st interval (365 days after commercial 
close) a nd what is our l iability when/if the second FM is exercised at the 2nd interval - at our discretion 
730 clays after commercial close. 

Alternatively what is their l iabi lity at either the 151 or 2nd FM milestone. 

CM 

06/1 6/20 1 1  
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Fro m :  · Calwell, Carolyn (MEl)  

Sent: 

To: 

September 1 5, 201 0  9:03 AM 

Perun. Halyna N. (MEl)  

Subject: FW: ***.�<-**urgent***** 

_ _  __r _agt; _ _l _ 01 1 

Craig's inquiry below relates to the Southwest GTA Clean Energy Supply Contract (the Oakville plant) 
and the one-pager Briefing Note that we received from the Ontario Power Authority on Monday. Craig is 
looking for "off ramps" to the contract Below. he asks about the force majeure provisions - I've tracked 
the language of the provisions. 

He has also called to ask about how a negotiated termination might play out and what the exposure might 
be in such a context. The OPA has advised him that the proponent has about $10 million of sunk costs to 
date and that the value of the contract over its 20 year l ife time is about $1 .4 billion. Craig is not happy 
with this range. 

Carolyn 

From: Calwe l l, Carolyn (�1EI) 
Sent: Wednesday, September 15, 2010 8:57 AM 
To: Maclenna n, Craig (MEI) 
Surbject: RE: ******urgent***** 

Neither party has liability at either interval in the event of FM. 

If a n  event of force majeure delays the commercia l  operation date by more than 365 days ( 1 st interval), 
then the proponent (Supplier) may terminate the agreement and without costs or any payments of any 
k ind to either Party and al l  security shall be returned. 

If an event of force majeure delays the commercial operation date by more than 24 months (2nd interval) , 
then either party (proponent or "us") may terminate the agreement and without costs or any payments of 
any kind to either Party and al l  security shal l be returned. 

Force majeure includes (among other things) any inability to obtain, or to secure the renewal or 
amendment of, any permit, certificate, impact assessment, license or approval of any Government 
Autl10rity (including municipal government) required to perform or comply with any obligation under the 
agreement. 

Carolyn 

Fmm: Maclennan, Craig (MEl) 
Sent: Wednesday, September 15, 2010 8:24 AM 
To: Calwell, Carolyn ( M EI) 
Subject: ******urgent***** 

What is "our" l iabi l ity if FM is exercised by the proponent at the 151 interval (365 days after commercial 
close) and what is our l iability when/if the second FM is exercised at the 2nd interval - at our discretion -
730 days after commercial close. 

Alternatively what is their liability at either the 1 51 or 2nd FM milestone. 

CM 

06/1 6/201 l 
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Calwell, 

From: Linington, Brenda (MEl) 

Sent: Wednesday, September 1 5 , 201 0  4: 1 1  PM 

To: Calwell, Carolyn (MEl)  

Subje•ct: FW: OPA-TCPL Contract -Operation of Force Majeure 

From: Rehab, James (MEI) 
Sent: March 30, 2010 3:35 PM 

==�- =--=······ ···· . .  - ·- ···· ···- · 

To: Vidai-Ribas, Victoria (MEI); Linington, Brenda (MEI) 
Cc: Girting, James (ME!); Johnson, Paul (MEI) 
Su,b1ect: OPA-TCPL Contract -Operation of Force Majeure 

March 30, 201 0 

===�====···- ················ 

Hello, I have reviewed the force majeure provisions of the 20-year term OPA-TCPL contract which arises out oi 
the August 1 8 ,  2008 MEl  Direction to the OPA to procure the (approximately) 900 MW combined-cycle gas 
(peeker) plant for construction In the South-West GTA (Oakville) region. 

Cutting right to the point, the Force Majeure ('H/1") pmvisions (Articles 1 1 . 1  through 1 1 .3 of the contract) is in  
essence a state of suspension of certain performance obligations, etc. that exists until the FM event passes or the 
contract is  terminated or breached. 

FM is defined as being any act, event, cause or condition that prevents a Party from periorming its obl igations 
(other than payment obligations) 
hereunder, and that is beyond the affected Party's reasonable control, and shall include Acts of God (lightning, 
storms, earthquakes), Fires QLS!.�Qiqsion_,;_, states of emergency (local, regional, national), certain strikes or 
lockouts, delays or disruptions in fuel supply resulting irom the FM event where supplier made commercially 
reasonable efforts to mitigate, civil disobedience, etc., as well as some very specific IESO 

definition of FM also Includes "an order, judgment, legislation, ruling or direction by 
Governmental Authorities includes Boards and Tribunals such as the 

onoviide:d that !he has not !or or assisted in the 
Reasonable to oppose said judgment, 

this case the By-Law/ICB>L). 

The FM clause operates as follows: 
• provides either party, depending upon the circumstances, with the opportun ity to "trigger" the clause on tan 

( 1 0) business days notice provided in writing or ii orally, backed up in writing asap. 
• (arguably, if party fails to trigger FM clause with'rn the ten-day time period where party knew or ought to 

heve known FM event erose, then party could loose opporiunity to claim FM - Not the case here, I gather) 
o Supplier unable to provide contracted capacity, milestone event by mi lestone date, etc. must trigger 

FM by providing other party written notice (or oral backed in writing) with full particulars; 
o Either party unable to comply with its "non-payment" obligations (certain payment obligations still 

live and subject to special treatment per atcached Schedule) 
• Effect of FM clause is to excuse the party affected by (triggering) FM from performing or complying with al l  

"non-payment" obligations 

09/1 6/20 1 0  



o Party successfully triggering FM would not be liable for any liabilities, losses, damages (and 
interestingly, payments) costs and expenses to, or incurred by, the other party; 

o If a Party (supplier, e.g TCPL) was in a position to deliver some but not all of the contract capacity, it 
would be obligated to do so and receive payments in accordance with Ex. J. Not applicable as 
TCPL is not near Commercial Operation at this point in time. 

• Party's must use commercially reasonable ei!orts to remedy the FM event (save strikes/lock-outs which are 
remedied at its discretion); 

• Party must give ten (1 0) Business Days Notice of Termination (ending) ol FM event; 
• Party still liable tor payments due and owing (accruing) prior to FM event, and those certain 

payments which continue to be owing I payable during FM event (e.g. lor electricity if plant was 
constructed, etc.) 

• Party's Milestone Dates to be extended by reasonable amounts d irectly attributable to FM event, but Term 
of Contract not automatically extended once Term Commencement Date (beginning of 20 year contract 
period) has passed. 

Timing and Termination Rights: 
• Supplier may terminate at its option if Commercial Operation Date is delayed by more than 365 days after 

Mi lestone Date (entitled to return of security and no costs/payments of any kind imposed); 
• Either party may terminate if Commercial Operation Date is delayed by more than 24 months (all security 

returned, no costs or payment to either party imposed); 
• Either party may terminate if Commercial Operation Date is delayed for 36 months in any 60 month period 

(no costs I payments beyond what have accrued during such 60 month period and all security returned); 
• There are exclusions I exceptions including (i) where the party caused the FM event or (ii) failed to use 

commercially reasonable ei!orts to mitigate within reasonable time or (iii) failed to provide required F M  
notice; 

Test tor FM where before Commercial Operation Date: Notice must be given by the party within ten ( 10) 
business days of the date that the party knew or ought to have known that the event I circumstances 
constituting FM must have a Material Adverse Effect on the critical path of the project schedule for the 
development and construction of tl1e Facility; 
Test for FM where after Commercial Operation Date: party must give notice within ten ( 1  0) business days 
of the commencement of the FM event; 

I trust this helps a bit with the providing context for the Force Majeure discussions we are currently having as 
regards TCPL and the OPA . 

.James P. 1'1. Rehol:l 
Counsel 
Legal Services Branch 
Ministry ol Attorney-General, 
Ministry of Energy and Infrastructure 

Ministere de I'Energie et de !'Infrastructure 

777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 

Ph: ( 41 6) 325-6676 
Fax: (416) 325-1781 
Email: i'lm?_s.reJ:!Qb @_on11lfio�t::il 
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Carolyn (MEl) 

From : 

Sent: 

To: 

Wismer, Jennifer (MEl) 

September 1 6, 2010  4:43 PM 

Calwell, Carolyn (MEl) 

FW: How are we doing with the "Project Oak" piece? Thanks 

.Confidential 

Attachments: Oakville Legal Risks legal memorandum (Aug. 27, 201 O).doc 

From: Girling, James (MEI) 
Sent: !'Hgust 27, 2010 4:28 PM 
To: Wismer, Jennifer (MEl); Jennings, Rick (MET) 
Subj•ect: RE: How are we doing with the "Project Oak" piece? Thanks 
<:;pnsitivitv: Confidential 

Here is 

Leg at Services Branch 
Ministry of Energy and Infrastructure 
Suite 425, 4th Floor 
777 Bay Street 
Toronto, Ontario 
M5G 2E5 

Telephone: (416) 325-6681 

Fax: (416) 325-1781 

E-mail: james.girting@ontario.ca 

IMPO RTANT NOTICE OF CONFIDENTIALITY/PRIVILEGE 
This message, including its attachments (if any), may contain confidential, privileged or solicitor-client 
information. If you are not the intended recipient, please permanently destroy this e-mail, including a l l  
attachments, and al l  copies_ Thank you. 

Fro m :  Wismer, Jennifer (MEl) 
Sent: August 27, 2010 3:47 PM 
To: Jennings, Rick (MEl) 
Cc: Girling, James (MEI); Kulendran, Jesse (MEl); McKeever, Garry (MET); Jenkins, Allan (MEl); Konzak, 
Sonya Rachel (MEl) 
Subject: RE: How are we doing with the "Project Oak" piece? Thanks 

Super thanks very much for this R ick. 

j 

from: Jennings, Rick (MET) 
Sent: August 27, 2010 3:46 PM 
To: Wismer, Jennifer (MEI) 
Cc: Girling, James (MEl); Kulendran, Jesse (MEl); McKeever, Garry (MEl); Jenkins, Allan (MEl); Konzak, 
Sonya Rachel (MEI) 

0611 6/20 1 1 



Subject: RE: How are we doing with the "Project Oak" piece? Thanks 

Attached is a table comparison of the options including where known the costs and schedule. We have asked 
OPG, without explaining the reason for the request for better information on  their costs for Nanticoke conversion 
and the gas pipeline. 

In summary, if the Oakville plant is not built transmission costs of $200 mil l ion will need to be incurred by Hydro 
One including costs in  Oakville to connect Trafalgar TS with the southeast corner of Oakville and transmission 
from Richview TS in northwestern Toronto to the Man by TS south of the Kipling Subway station. Implementing 
the transmission solution would be the first priority from a timing perspective. 

Nanticoke GS conversion to be able to use natural gas is expected to cost $1 1 0 - 1 25 mill ion to convert 4 units 
(total 2000 MW). The gas pipeline costs would be expected to be $350 mil l ion, timeline would be about three 
years including planning, approvals and construction, plus a commissioning period for the plant once the pipel ine 
is in place. 

Re partnership opportunities - the Oakville GS is a $1 .2  bil l ion investment for TransCanada for which they are the 
sole owner. A partnership in the converted Nanticoke station would be a much reduced investment a n d  
corresponding return - if i t  amounted to a share of the shareholder conversion investment, for example, th is would 
only amount to 50 % of $122 million. 

We will try to put this in a note with the table attached. This could be merged with Jim's note on the legal risks. 

From: Wismer, Jennifer (MEl) 
Sent: August 27, 2010 2:37 PM 
To: Girling, James (MEl); Jennings, Rick (MEl) 
Cc: Kulendran, Jesse (MEl) 
Subject: How are we doing with the "Project Oak" piece? Thanks 

Jennifer Wismer 
Executive Assistant - Policy 
Ofli.ce of the Deputy Minister 
ivlinistry of Energy 
Min_istry oflnfrastructure 
Office: +16.325.23 7 1  
Blackberry: 6+7.228.6102 

06/1 6/20 1 1  



-

Legal Memorandum 

What a re the lega l  risks to  the Government in  the following scenarios relating to  the . 
p roposed Oakvil le generating plant: 

0 Al lowing TCPL to proceed under the current contract; 
$ Announcing that the Government will not interfere in the current contract; 
• Terminating the currentcontract. 

1 .  Allowing TCPL to proceed under the current contract 
TCPL has already signalled that it is finding it difficult to bui ld plant in Oakvil le a n d  
h as that it believes it is approaching a force majeur situation because of 

opposition to its project. does include a force majeur clause, the 
g eneral of force majeur is one of unexpected or 
o utside of the control of a party which prevents it from honouring its obl igations under a 
contract, thereby making it unfair to hold that party to its obl igations. The end resu lt 
would be ,  that case, that the party is relieved of its obligations without penalty, 
whether that penalty is specified in the contract or is otherwise determined. 

It is arguab le !hat the opposition experienced by is not unexpected or otherwise 
extra-ordinary, but is a foreseeable situation, albeit perhaps more pronounced than 
expected .  In  other words, it was a normal business risk and would not, in itself, 
c onstitute force majeur. Although the Ministry has been approached by TCPL to help it 
overcome the opposition or even to override it, neither the Min istry nor the OPA is under  
any obl igation to  act. Therefore the legal risk of  TCPL having success in any  legal 

n;cl!nc:r Alti>Pr the Ministry or the OPA is low. 

An announcement of the intention of the Government not to intervene in the Oakvil le  
situation may give comfort to the opponents to the project and even make i t  more 
d ifficult for to overcome that opposition. But, being no obl igation on the 
M inistry to act, it is unlikely that a simple declaration that it would not act would g ive 
rise to a cause of action against it Such an announcement would not constitute a n  
nt�,rf"''"'''""' with contract se. Again, the legal risk having success i n  

action against the Ministry i s  low. 

rPf'"'" termination by O PA 
would g ive rise to a potential cause of action for of contract. The question then 
becomes whether or not the OPA had legally defensible reasons for terminating the 
c ontract One defence to an action for breach of contract in such a situation is the 
principle of "anticipatory breach" which a llows one party to terminate a contract 



2 - -

the other party takes action which is clearly incompatible with carrying out its obligations 
under the contract This is dependent on the facts_ 

Therefore, the question becomes, has TCPL done something of that nature, or  is it 
merely unlikely to be successful in meeting its obligations. In the latter case, there is no 
anticipatory breach of contract and the time within which the obligation is  required to be 
satisfied would have to run before the q uestion of the failure to satisfy the obligations 
could be determined. As a result, in  the absence of a legally defensible anticipatory 
breach, termination of the contract in advance of the timeframe contemplated by the 
contract for TCPL to discharge its obligations would result in  l iability for the OPA, 
regardless of whether the breach was occasioned by the OPA acting on its own or by 
virtue of direction or prompting by the Ministry. 

I n  the event that the Ministry did d irect or prompt the OPA to terminate the contract 
early, there is a significant risk that the Ministry could be found l iable for "intentional 
interference of contract." Although the courts have recognized that governments are 
generally free to change their policies without g iving rise to legal l iabi l ity for the 
economic consequences to persons who acted in reliance on the former version of the 
policy, in this case that principle is at odds with contract law, of which intentional 
interference of contract is a part. Therefore the courts would have to weigh the balance 
of convenience between the two. The courts might, in  that case, see TCPL as the 
injured party with the least fault and seek to use the law to remedy that situation_ As a 
result, I would place the risk of a successfu l law-suit against the Government i n  such a 
case as at least moderate and possibly higher. 

Damages 
Should there be a successful law-suit against either or both the Ministry and the OPA 
for terminating the contract, the amount that the courts might award would relate to the 
amount of money that TCPL might reasonably have been assumed to earn as p rofit 
under the contract and/or the economic opportunities that TCPL gave u p  by pursu ing 
this contract 

M itigation 
Given the risk of a successful law-suit against the OPA and the Ministry in  the above 
scenario, the amount of the damages to be awarded by a court might be reduced 
depending on whether or not they had offered to mitigate, and the degree to which they 
offered to mitigate, TCPL's losses by offering it an equivalent or better economic 
alternative. Whether or not the alternative would be considered equivalent or better 
would depend on economic analysis of the particulars of the alternative. 

Prepared by: James Girling, 
Acting Director, 
Legal Services Branch, Ministries of Energy and of Infrastructure. 

August 27, 201 0 

CONFIDENTIAL, S U BJECT TO SOLICITOR-CLIENT PRIVILEGE 



From: 

Sent: 

To: 

Wismer, Jennifer (MEl) 

September 1 6, 2010 4:44 PM 

Calwell, Carolyn (ME l) 

FW: SWGTA 

Attac �ments: Nanticoke Conversion B N.doc; Oakville GS options Aug i O  . ppt 

From :  Jennings, Rick (MEl) 
Sent: August 27, 201 0  5:22 PM 
To: Wismer, Jennifer (MEl) 
Cc: Girling, James (MEI); McKeever, Garry (MEl); Jenkins, Allan (MEI); Konzak, Sonya Rachel (MEl) 
Suibie•ct: SWGTA 

At!acllecl is our briefing note per your request Let me know if you would like it merged with Jim's note. 

06/1 6/20! 1 





What are priorities, costs and timelines associated conversion of Nanticoke 
to gas generation to serve the SWGTA, if Oakville GS is not built?. What 
alternative to the Nanticoke conversion should also be considered? 

e The OPA has advised that the first priority for remote supply to 
SWGT A would be to strengthen infrastructure within the 
SWGTA. 

e Transmission costs of $200 mil l ion wil l need to be incurred by Hydro One 
ua:Kv111e to connect Trafalgar 

station .  

Richview 
subway 

s Conversion of Nantfcoke GS to be able to use natural gas is to  
$ 1 20 . 1 25 mil l ion for 4 units. The units would not the same 

capacity using natural gas as they do bum ing coal .  OPG estimates that 
the new capacity would be approximately 1 600 MW. 

e A new gas supply pipeline would be required and O P G  has estimated 
the cost would be $ 350 m ill ion. The timeline would be about three years 
including planning, approvals and construction, plus a commissioning 
period for the once the pipeline is in place. 

e For example, a decision to start formal development for a pipeline in 
September 201 0 including planning, and other approvals, and 
construction could result in  a operational pipeline by September 2 0 1 3. 

® The Oakvil le is a $ 1 .2 bil l ion for TransCanada for which 
are the sole owner. 

e A partnership the converted Nanticoke station would a much 
reduced investment and corresponding if it amounted to a share of 

shareholder conversion for this would only 
amount to 50 % of $1 mi ll ion. 

$ O PA advised that given changes in load, the large combined 
cycle plant proposed for Oakville could d eferred .  The immediate 



priority if the Oakville GS is  not proceeded with is  transmission 
reinforcement in the SouthWest GT A. 

• Replacement generation could be a smaller scale (300 - 400 MW) s imple 
cycle gas turbine (peaking plant). The IPSP had proposed new gas 
peaking generation (400 MW) in the Kitchener Waterloo area. The need 
for this as a new facility has fallen off but it could be a priority alternative to 
supply SWGTA needs. Transmission upgrades in  the SWGTA would a lso 
be required for this alternative. 

• The need for peaking generation was identified in  the IPSP,  but identified 
to serve local needs. 

• This project would be a $400 mill ion investment, as  such it would be a 
more attractive alternative to TransCanada as  full owner than partnership 
in  the Nanticoke conversion. However, there would be a procurement 
issue if TransCanada were to be given preference for a generating station 
here as other developers, including CPV, have been expecting a 
competitive procurement and preparing development proposals in  order  to 
be in a position to participate. 

Prep a red by: Allan Jenkins 4 1 6-325-6926 

Date: August 27, 2 0 1 0  
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From: Calwell, Carolyn (MEl) 

Sent: September 17, 20"1 0  9_:48 AM 

To: Maclennan, Craig (MEl) 

Sol icitor - Cl ient P rivileged 

Craig - further to our discussion yesterday afternoon, your colleague may wish to approach his 
conversation as follows. 

As I .  mentioned, this question isn't exactly a legal question and the conversation will depend on the people 
and their relationships. I also have some gaps in my factual knowledge about this matter (status of 
the S u pplier's court proceedings; whether the Supplier has already been asked to look at alternate sites, 
which ! understand might have been the case; details about the potential arrangement in Nanticoke, 
including whether the Supplier would be required to work with/in partnership/joint veniUre/otherwise with 
another company; whether the Supplier has formally given notice of the force majeure clause under the 
agreement). Some of these questions (depending on the answers) could give rise to additional points 
that your  colleague may want to make. 

This is my best guess as to how your colleague should position the discussion. As always, happy to 
discuss further. 

Carolyn 

We should be able to agree that we have a problem in  Oakvil le. 
We are both well aware of strong - and well organized - community opposition 
I don't need to remind you about the town's an interim control by-law and an emissions by-law. 
I would like to talk about how we together are going to handle the challenges of proceeding here. 
We have some ideas about an a lternative that could work to benefit both of us. 
I know that you have put time and money into Oakville already. 
But even recognizing that, we both know that Oakville cannot go ahead. 
I want to talk about a lternatives. 
We think there is an opportunity in Nanticoke. 
That \Jpportunity looks like _ MW through a __ plant at __ _ 
We see your role as --:-c...,----,-· 
Your investment would be around ___ _ 
Your returns could be significant 
The community supports tl1is development 
The a lternative i n  Oakville is not desirable. There isn't a clear way to proceed. 
Any s olution there will take considerable time. There is considerable uncertainty. 
We would l i l<e to have a detailed discussion with you about the possibility of an alternative. 
At this point, we 

would l ike a proposal from you as to what you need to make this an attractive possibil ity OR 
b)  a re preparing a proposal that we hope you will see as an attractive possibility and that we will be 

asking for you to consider. 
1 see the following as our next steps [further meeting/OPA will meet with you/etc.] 

06/l 6/101 1 





From : Maclennan,  Craig (MEl) 

Sent: September 17 ,  201 0 5 : 13 PM 

To: Calwel l ,  Carolyn (MEl)  

Subject: Re: 

Carolyn this is  ve�J helpful - thank you for pull ing this together. 

To answer your questions. 

1 .  I don't know about the suppl iers court proceeclings . . .  no clue. 
2. They haven't been asked to look at a lternatives but they did supply some 
3.  P artnerships - I don't know yet. 
4 .FM - they haven't formally given notice on FM 

Does this change anything? 

Fro m :  Calwell, Carolyn (MEl) 
To: Maclennan, Craig (MEI) 
Sent: Fri Sep 17 09:47:57 2010 

Solicitor - Cl ient Privileged 

Craig - further to our discussion yesterday afternoon, your colleague may wish to approach his 
conversation as fotlows. 

As I mentione d ,  this question isn't exactly a legal question and the conversation wil l depend on the people 
and their relationships. I also have some gaps in my factual knowledge about this matter (status of 
t11e Supplier's court proceedings; whether the Supplier has a lready been asked to look at alternate sites, 
which I understand might have been the case; details about the potential arrangement in Nanticoke, 
including whether the Supplier would be required to work with/in partnership/joint venture/otherwise with 
another company; whether the Supplier has formally given notice of the force majeure clause under the 
agreement). Some of these q uestions (depending on the answers) could give rise, to additional points 
that your colleague rnay want to make. 

· 

This is  my best guess as  to how your colleague should position the discussion. As always, happy to 
. discuss further. 

Carolyn 

We should be able to agree that we have a problem in Oakvil le. 
We are both well aware of strong - and well organized - community opposition 
I don't need to remind you about the town's an interim control by-law and an emissions by-law. 
I would like to talk about how we together are going to handle the chal lenges of proceeding here. 
We have some ideas about an alternative that could work to benefit both of us. 
I know that you have put tirne and money into Oakville already. 
But eve n recognizing that, we both know that Oakv'i l le cannot go ahead. 
I want to talk about alternatives. 
We thi n k  there is an opportunity in Nanticoke. 
That opportunity looks like _ MW through a __ plant at __ _ 
We see your role as -c-:-:----c-
Your investment would be around ___ _ 
Your returns could be significant. 

06/1 6/:201 1 



The community supports this development. 
The alternative in Oakville is not desirable. There isn't a clear way to proceed. 
Any solution there will take considerable time. There is considerable uncertainty. 
We would like to have a detailed discussion with you about the possibility of an alternative. 
At this point, we 

a )  would like a proposal from you a s  to what you need to make this an attractive possibility OR 
b) are preparing a proposal that we hope you wil l  see as an attractive possibility and that we wil l  be  asking for 

you to consider. 
I see the following as our next steps [further meeting/OPA will meet with you/etc.] 

0611 6/201 1  



From: Calwell ,  Carolyn (MEl)  

Sent: September 1 7, 201 0 5:49 PM 

To: Maclennan, Craig (MEl)  

SU!J!er:t: RE: 

Thanks for tile additional information, Craig. I n  that light, I would add a point about You've spoken to us 
about 81ternatives before (see below). And I tinkered with the wording a bit. 

Caroly n 

From: ��aclennan, Craig (MEI) 
Sent: Friday, September 17, 2010 5 : 13 PM 
To: Calwell, Carolyn (ME!) 
SuiJje<:t: Re: 

Caro ly n this is  very helpful - thank you for pul l ing this together. 

To 8nswer your questions. 

1 .  I don't know about the suppliers court proceedings . . .  no clue. 
2. They haven't been asked to look at alternatives but they dicl supply some 
3. P artnerships - I don't know yet. 
4 .FM they haven't formally g iven notice on FM 

Does this change anything? 

From: Calwell, Carolyn (MEl) 
To: Maclennan, Craig (MEl) 
Sent: Fri Sep 1 7  09:47:57 2010 

Solicito r - Client Privileged 

Craig - further to our discussion yesterday afternoon, your colleague may wish to approach his 
conversation a s  follows. 

As I mentioned, this question isn't exactly a legal question and the conversation will depend on the people 
and their relationships. I also have some gaps in my factual knowledge about this matter (status of 
the Supplier's court proceedings; whether the Supplier has already been asked to look at alternate sites, 
which I understand might have been the case; details about the potential arrangement in Nanticoke, 
including whether the Supplier would be required to work with/in partnership/joint venture/otherwise with 
another company; whether the Supplier has formally given notice of the force majeure clause under the 
agreement). Some of these questions (depending on the answers) could give rise to additional points 
that your colleague may want to make. 

This is my best guess as to how your col league should position tl1e discussion. As always, happy to 
discuss further. 

Carolyn 

We should be able to agrae that we have a problem in Oakville. 

06/1 6120 1 1 



We are both well aware of strong - and well organized - community opposition 
I don't need to remind you about the town's an interim control by-law and an emissions by-law. 
I would like to talk about how we together are going to handle the challenges of proceeding here. 
We have some ideas about an alternative that could work to benefit both of us. 
I know that you have put time and money into·oakville already. 
But even recognizing that, we both know that Oakville cannot go ahead. 
I want to talk about alternatives. 
We think there is an opportunity in Nanticoke. 
That opportunity looks like _ MW through a __ plant at __ _ 
We see your role as �-,---......,-
Your investment would be around ___ _ 
Your returns could be significant. 
The community supports this development. 
The Oakville option is not desirable. There isn't a clear way to proceed. 
Any solution there will take considerable time. There is considerable uncertainty. 
We would like to have a detailed discussion with you about the possibility of an alternative. 
You've spol<en to us about alternatives before. 
At this point, we 

a) would like a proposal from you as to what you need to make this an attractive possibility OR 

Yage L U !  .L 

b) are preparing a proposal that we hope you will see as an attractive possibility and that we will be asking for 
you to consider. 
I see the following as our next steps [fu(lher meeting/OPA will meet with you/etc.] 

0611 6/20 1 1  



Calwell, 

From: Maclennan, Craig (MEl) 
Sent: S e ptember 2 1 ,  201 0  4:29 PM 

To: Calwell , Carolyn (MEl) 
Subject: ****solicitor client privileged**** 

Hey Carolyn 

Now that we've got the language down . . .  how would the transaction be structured. 

0 to N . .  

CM 

06/.1 6/20 l l  
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From: Calwell, Carolyn (MEl) 

Sent: September 2 1 , 201 0 6:48 PM 

To: Perun, Halyna N.  (MEl) 

Subject: Re: ****solicitor client privileged**** 

- -- -Page-} of2 

Of course - I th ink the product could look like a term sheet. Jennifer has the Samsung TS and some other 
precedents. I 'd look to the Oakville agreement for guidance as to the commercial terms. 

Carolyn 

From: Perun, Halyna N .  (MEI) 
To: Calwell, Carolyn (ME!) 
Sent: Tue Sep 21 18:05:50 2010 

RE: ****solicitor client privileged**** 

Hi C arolyn - may I forward your email to Brenda and James to let them know? 

Ha lyna N. Perun 
A/Director 
Lega l  Services Bra nch 
M i n istries of Energy & Infrastructure 
777 Bay Floor, Suite 425 
Toro nto, ON M5G 
P h :  (41 6) 325-6681 I Fax: (41 6) 325- 1 78 1  

(41 6) 6 7 1 -2607 
,__,TI"'' " · Halyna. Perun2@ontario.ca 

This comm un ication may be solicitor/client privileged contain confidential 
· information intended on ly for the person(s) to whom it is addressed . Any d issemination  
o r  u se  of th i s  information by  others than  the  intended recipient(s) is  prohibited. I f  you 

received this message in  error please n otify the writer and permanently delete the  
a nd  a l l  Thank you. 

fro m :  Calwell, Carolyn (MEI) 
Sent: September 21, 2010 5:55 PM 
To: Perun, Halyna N. ( M E!)  
Sui!Jje:ct: Fw: ****solicitor client privileged**** 

Please see Craig's request below for advice. This follows the discussion that h e  and I had about 
terminating the Oakville agreement (with the Ontario Power Authority). I just spoke to him briefly. He wil l  
cal l  you tomorrow. 

He's looking for advice about how "we" could put together a proposal for TransCanada to operate in 
Nanticoke (owned by Ontario Power Generation). He wi l l  be looking for detai ls about what kinds of issues 
will need to be settled (MW, time lines, costs, etc - commercial terms to a contract) as well as who will 
need to be involved (OPG, OPA). We won't have the details on the commercial items - I think he just 
needs a sense of what the issues are. 

06/1 6/20 1 1  



rage L u1 L. 

Brenda gave advice on the land/planning issues related to Oakville and Nanticoke. James gave advice on the 
agreement and OPA process. They may be able to help out. I understand that Craig will need some guidance 
tomorrow. 

· 

Sorry to put this off to you. 

Carolyn 

From: Calwell, Carolyn (MEl) 
To: Maclennan, Craig (MEl) 
Sent: Tue Sep 21 17:34:13 2010 
Subject: Re: ****solicitor client privileged**** 

I've advised the new director, Halyna Perun, about our discussions. I'd prefer to handle it if at all possible. If you 
need to proceed, please give her a call. She'll need to know what you mean by transaction exactly - details on  
Nanticoke required. 

Carolyn 

From: Maclennan, Craig (MEI) 
To: Calwell, Carolyn (MEI) 
Sent: Tue Sep 21 17:28:40 2010 
Subject: Re: ****solicitor client privileged**** 

Can someone else handle it who is in the loop? 

From: Calwell, Carolyn (MEI) 
To: Maclennan, Craig (MEl) 
Sent: Tue Sep 21 17:25:47 2010 
Subject: Re: ****solicitor client privileged**** 

Hey Craig - I'm out of the office until Friday. Can this question wait until then? I will need to talk to you about latest 
thinking. 

Carolyn 

From: Maclennan, Craig (MEl) 
To: Calwell, Carolyn (MEl) 
Sent: Tue Sep 2 1 16:28:53 2010 
Subject: ****solicitor client privileged**** 

Hey Carolyn 

Now that we've got the language down . . .  how would the transaction be structured. 

0 to N . . .  

CM 

061! 6/201 1  



From: Calwall, Carolyn (ME l )  

Sent: September 22, 2010  1 2:56 PM 

To: Perun, Halyna N. (MEl) ;  Linington, Brenda (ME l )  

C c :  Rehob ,  James (MEl);  Kacaba, Jennifer (ME l )  

Subje>ct: Re:  ****solicitor client privileged**** 

Yes, I spoke to Jen Wismer last week. Have not raised yesterday's question with Jan, as  I referred it to 
you. 

M y  sense i s  that the MO is prepared to accept the procurement and transact'1on risks associated with a 
contemplated decision to terminate the Oakville contract (and recognizes that there will be significant 
costs in so d oing). The OPA provided advice to the M O on those issues. 

I th ink Craig is trying to get an understanding about how to talk to TransCanada about a Nanticoke 
operation (as  a strategy to mitigate the termination of the contract)- what commercial issues are in play or  
wou ld  have t o  be settled, in  order to get  a sense of the  steps/conversations that would follow. Obviously,  
cl ient and stakeholder (OPA, OPG) input wil l be crucial. I undarstand - and subject to further clarification 
from any exchanges today - that he is looking for a l ist of issues that will have to be addresses with 
TransCanada .  The current OPA contract for Oakville is a starting point for commercial issues. The 
governance issues will likely also be of interest 

That's all I can offer at this point - hope it helps. 

Carolyn 

From : Perun, Halyna N. ( M EI )  
T o :  Linington, Brenda ( M EI )  
Cc: Calwell, Carolyn ( M EI);  Rehab, James ( r4EI); Kacaba, Jennifer (MEI) 
Sent: Wed Sep 2.2 12.:40:35 2010 
Subject: RE: ****solicitor client privileged**** 

Than k  you a l l  for your sound assistance this morning. Though Chris emailed me this morning asking rne 
to cal l  him, I hava not managed to touch base with h im in person as yct. As discussed witll Brenda, I 
would l ike to tel l  h im when/if I do speak to h im today that if he needs knowledgeable advice 
today/tomorrow then I would ask him to contact Brenda. 

Brenda and I discussed that we'd want DMO in the loop and the clients. 

Caroly n - if you are checking your BB today, could you please let me know whether DMO is in the loop ?  

Thanks again! 

Jfal)ma 
Halyna N .  
A/Director 
Legal  B ranch 
M i n istries Energy & Infrastructure 

Bay Street, 4th Floor, Suite 
Toronto, O N  
P h  (41 6) 325-668 1 / (41 6) 781  

(41 6) 1 -2607 
E-mail: Ha lyna.Perun2@onlario.ca 
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Notice 
This communication may be solicitor/client privileged and contain confidential information · 
intended only for the person(s) to whom it is addressed. Any dissemination or use of this 
information by others than the intended recipient(s) is prohibited. If you have received this 
message in  error please notify the writer and permanently delete the message and a l l  
attachments. Than k  you. 

from: Linington, Brenda (MEI) 
Sent: September 22, 2010 11 :14 AM 
To: Perun, Halyna N .  (MEI) 
Cc: Calwell, Carolyn (MEl); Rehab, James (MEl); Kacaba, Jennifer (MEJ) 
Subject: RE: ****solicitor client privileged**** 

Hi - this thinking is subject to any advice that Carolyn may have given that she has been working on the question 
most recently. 

TCPL and OPA have a current contract arising from a ministerial direction to provide a 900 MGW combined cycle 
gas plant located on lands to be obtained from the Ford Plant in Oakville. Delivery of this contract has h i t  many 
hurdles m ostly based on  local opposition to location and now there is a private members bil l  brought by a 
government member regarding distance separation that would prohibit the plant at this location. 

So there have been many cliscussions over the last 8 months over possible alternative remedies and locations for 
the plant Nanticoke has always been on the list of possible alternatives in addition to others in Oakville and 
Mississauga. 

Nanticoke is owned by OPG. Both OPG and OPA are separate legal entities from the crown however the M inister 
has certain limited authority over each entity - but the authority is different OPG versus OPA. 

We would require client confirmation of the facts regarding the state of the location and the facility of the 
Nanticoke site. Rick Jennings and Gary McKeever should be contacted to provide this information. We 
understand that OGG is in the process of converting the Nanticoke g eneration facility from coal to gas however 
the status of the progress is not known by LSB. 

I n  our view in order for OPG to enter into a commercial arrangement involving TCPL and OPA their board of 
directors would likely require the province to provide a unanimous shareholder declaration and resolution 
(perhaps with term sheet attached) directing OPG to enter into commercial arrangements with TCPL and the OPA 
on reasonable commercial terms. Any such agreement involving OPG would have to recognize the existing 
agreement between OPA and TCPL and provide for how the Oakville agreement would be brought to a close or  
otherwise resolved. 

It will be i mportant to Include consideration of the transaction and procurement risks arising from the proposed 
change of location of the facility. I mportant to structuring the new transaction is determining what cost recovery 
mechanisms would be used. Also to be considered is how much authority the Ministry of E nergy has to further 
direct the OPA regarding the existing contract regarding the Oakville site. 

Therefore it is difficult without some of these issues being further understood and direction from the clients 
regarding structure of any agreement regarding Nanticoke to proceed to reduce this to a term sheet. 

A possible term sheet should/could address: 
- procurement risks and whether this would be two separate transactions (a wind down of the Oakville contract 
with OPA and separately a new procurement for Nanticoke with OPG and maybe OPA) or one combined 
transaction (moving the procurement from Oakville to Nanticol\e) 
- cost allocation in terms of sunk costs both by OPA and TCPL on the Oakville site and maybe OPG o n  the 
Nanticoke site 
- defining the structure of the transaction to determine which of the cost recovery methods would be utilized to 
fund the costs of the plant and pay TCPL 
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S o  none of this is  straightfonrvard and it is currently premature to draft a tarm sheet without instructions regard ing  
some of these points. 

VVe h o pe that this helps and are here to assist you as needed. Please let us know. Thanks Brenda a n d  James 

From: Perun, Halyna N. (MEI)  
. Sent: September 22, 2010 10 :32 AM 
To: Rehab, James (MEI); linington, Brenda (ME!); Kacaba, Jennifer (MEI) 
Cc: Calwell, Carolyn (MEI)  
Subject: RE:  ****solicitor client privileged**** 

H i - if you could write me that would be helpfu l - as would be easier for me to kaap track of explanations that way 
- much appreciated! 

Jfafyna 
Halyna N .  

M i nistries o f  Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, MSG 2E5 
P h :  (41 6)  325-6681 / Fax: (41 6) 781  

(41 6)  6 7 1 -2607 
Halyna. Perun2@ontario.ca 

This comm u nication may be solicitor/cl ient privileged and contain confidential information 
intended o n l y  for the person(s) to whom it is addressed. Any dissemination or use of th is  
informatio n  by others than the intended recipient(s) is  prohibited. I f  you have received this 
message error please n otify the writer and permanently the message and a l l  
attachments.  Thank you. 

From: Rehob, James ( MEI) 
Sent: September 2010 10 :14 AM 
To: Perun, H a lyna N, ( MEI); Unington, Brenda (MEI); Kacaba, Jennifer (MEl) 
Cc: Calwell, Carolyn ( MEl) 
Subje:ct: RE :  ****solicitor client privileged**** 

Hello, Halyn a !  Branda and I are discussing the issue right now. Would you like us to write to you or would it be 
mora efiiciant for you to  call and  have us axplain our  thinking and advice on  the issue. 

Please let us know -

James - 4'1 6-325-6676 
Brenda - 4 16-325-1785 

from: Perun, Halyna N. (rvJEI) 
Sent: September 22, 2010 9:26 Ar--1 
To: Un ington ,  Brenda (MEl) ;  Rahob, James (MEI); Kacaba, Jennifer (fJ!El) 
Cc: Calwell, Carolyn (MEl) 
Sulbje,ct: Ra: ****solicitor client privileged**** 
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Hi - chris has asked me to cal l - as I am not. familiar with these contracts -if you could send me some precedents -
that I could read on bb re commercial terms or term sheets that would be really helpful thank you 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 6681 
BB: 4 1 6  671 2607 

Sent using BlackBerry 

From: Perun, Halyna N. (MEI) 
To: Linington, Brenda (MEI); Rehab, James (MEl); l<acaba, Jennifer (MEl) 
Cc: Calwell, Carolyn (MEl) 
Sent: Tue Sep 21 19 :23:05 2010 
Subject: FW: ****solicitor client privileged**** 

Hi al l - please see below - looks like I ' l l  need your assistance tomorrow. Carolyn advises that the product could 
look l ike a term sheet and I understand Jennifer that you have the Samsung TS and some other precedents. I 
should know more post call with Craig -

J{a[yna 
H alyna N .  Perun 
A/Director 
Legal  Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 I Fax: (41 6) 325-1 781 
BB: (4 1 6) 671-2607 
E-mail: Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information 
intended only for the person(s) to whom it is addressed. Any dissemination or  use of th is 
information by others than the intended recipient(s) is prohibited. If you have received th is 
message in error please notify the w riter and permanently d elete the message a nd a l l  
attachments. Thank you. 

From: Calwell, Carolyn (MEI) 
Sent: September 21,  2010 5:55 PM 
To: Perun, Halyna N. (MEl) 
Subject: Fw: ****solicitor client privileged**** 

Please see Craig's request below for advice. This follows the discussion that he and I had about terminating the 
Oakville agreement (with the Ontario Power Authority). I just spoke to h im briefiy. He will call you tomorrow. 

He's looking for advice about how "we" could put together a proposal for TransCanada to operate in Nanticoke 
(owned by Ontario Power Generation). He will be looking for details about what kinds of issues will need to be 
settled (MW, time lines, costs, etc - commercial terms to a contract) as well as who wil l  need to be involved (OPG, 
OPA). We won't have the details on the commercial items - I  think he just needs a sense of what the issues are. 
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Brenda gave advice on the land/planning issues related to Oakville and Nanticoke. James gave advice on the 
agreement and  OPA process. They may be ableto help out. I understand that Craig will need some guidance 
tomorrow. 

· 

Sorry to put this off to you. 

Carolyn 

From: Calwell, Carolyn (��El) 
To: Maclennan, Cra ig (MEI) 
Sent: Tue Sep 21 17:34:13 2010 
Subject: Re: ****solicitor client privileged**** 

I've advised the new d i rector, Halyna Perun, about our discussions. I 'd prefer to handle it if at al l  possible. If you 
need to proceed, please give her a call . She'l l  need to know what you mean by transaction exactly - deta i ls  o n  
Nanticoke required. 

Carolyn 

From: Maclennan, Craig (�1EI) 
To: Calwell, Carolyn (MEI) 
Sent: Tue Sep 21 17:28:40 2010 
SU'I:l]'ect: Re: ****solicitor client privileged**** 

Can someone else handle it who is in the loop? 

From: Calwell, Carolyn (MEI) 
To: Maclennan, Craig (lYlE!) 
Sent: Tue Sep 21 17:25:47 2010 
Subjecit: Re: ****solicitor client privileged**** 

Hey Craig - I'm out of the office until Friday. Can tl1is question wait until then? I wi l l  neod to talk to you about latest 
thinking. 

Carolyn 

From: Maclennan, Craig (i"'E!) 
To: Ca lwei!, Carolyn (MEl) 
Sent: Tue Sep 21 16:28:53 2010 
Su1bject: ****solicitor client privileged**** 

Hey Carolyn 

Now that we've got the language down .. how would the transaction be structured. 

O to N . . .  

CM 
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From : Perun, Halyna N. (ME! )  

Sent: September 22, 201 0 3: ·1 i PM 

To: Linington, Brenda (MEl )  

C c :  Rehab, James (MEl) ;  Calwell, Carolyn (MEl) 

FW: 

H i - jus t  talked to Craig -

S o - what he has asked for is an outline of steps that would need to. take place to "l ine up" TCLP with 
Nanticoke. 

Almost like a flow chart he said. He does not want a "verbose" document 

He would like it by end of day. 

He had  a minute to speak with me so I realize this isn't very satisfactory information. 

I ' l l  come by in a few minutes Brenda to chat wlth you re what ts doable here. 

Ji'afyaa 

Perun 
NDirector 

Services "''"""h 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th F loor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325-6681 /  6) 325-1 781 

(41 6) 67 1 -2607 
1 :  

This communication may be solicitor/client privileged and contain confidentia l  
information intended only for person(s) to whom it is  addressed. Any dissemination 
or use of this information by others than the intended recipient(s) is prohibited. If you 
have received this message in error please notify the writer and permanently delete the 
mElssaQe a n d  a l l  attachments. Thank you. 

From: r�aclennan, Craig (MEl) 
Sent: September 2010 2:56 PM 
To: Perun, Halyna N. (MEI) 

Were you able to connect with Carolyn wrt what we needed by end of day today? 

Craig Maclennan 
Chief of Staff 
Office of the Minister of Energy 
Tel: 4 16<327-3550 
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From: Perun, Halyna N. (MEl)  

Sent: September 22, 201 0 3 : 1 4  PM 

To: Linington, Brenda (MEl) 

Cc: Rehob, James (MEl); Calwell, Carolyn (ME\) 

RE: 

Privileged a n d  Confidential 

Should have a lso said that he started out by saying that he wanted to "suss" out what's possible so that 
they (?) could have a 'conversation witr, TCLP" re not proceeding with Oakville 

.J{afyruz 
Halyna N .  
A/Director 
Legal  Services Kr�ml' 

& Infrastructure 
777 Bay Street, 4th F loor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (41 6) 325-6681 / Fax: (41 6) 325- 1781  

(416) 671 -2607 
E-m a i l: H alyna. Perun2@ontario.ca 

This communication m ay solicitor/client privileged contain confidential 
information i ntended on ly for the person(s) to whom it is addressed . Any disseminati o n · 
or  u s e  of ih is information by others than the intended recipient(s) is prohibited. If you 

received this message in  error please notify the writer and permanently d elete 
message all attachments. Thank you. 

from: Perun, Halyna N. ( MEl) 
Sent: September 22, 2010 3 :11  PM 
To: Linington, Brenda (MEl) 
Cc: Rehob, James (r�EI); Calwell, Carolyn (MEl) 
Sut)je(;t: FW: 

Hi - just talked to Craig -

So - what he has asked for is an outline of steps that would need to take place to "l ine up" TCLP with 
Nanticoke. 

Almost l ike a flow chart he said. He does not want a 'verbose" document 

He would like it by end of day. 

He had a minute to speak with me so I realize this isn't very satisfactory information. 

I ' l l  come by in a few minutes Brenda to chat with you re what is doable here. 
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Jlilfjna 
Halyna N. Perun 
A/Director 
Legal Services Branch 
Min istries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 325-6681 I Fax: (41 6) 325-1 781 
BB: (41 6) 671 -2607 
E-mai l :  Halyna.Perun2@ontario.ca 

Notice 

Fage 2 oi 2 

This communication may be solicitor/client privileged and contain confidential information 
intended only for the person(s) to whom it is add ressed. Any dissemination or use of this 
information by others than the intended recipient(s) is  prohibited.  If you have received th is 
message in error please notify the writer and permanently delete the message and a l l  
attachments. Thank you. 

From: Maclennan, Craig (MEI) 
Sent: September 22, 2010 2:56 PM 
To: Perun, Halyna N. (MEI) 
Subject: 

Were you able to connect with Carolyn wrt what we needed by end of day today? 

Craig Maclennan 
Chief of Staff 
Office of the Minister of Energy 
Tel: 416-327-3550 

06/1 6/20 1 1  



From: Unington, Brenda (MEl)  

Sent: September 201 0 5:46 PM 

To: Maclennan, Craig (ME l )  

-Page . l 2 

Cc : Wismer, Jennifer (MEl) ;  Perun ,  Halyna N. (MEl); Calwell, Carolyn (MEl); Rehob, James (MEl) 

Stlbject: Oalwille and Nanticoke 

Privileged and Confidential 

H i - fu rther to your request for i nformation please find the following discussion which we hope would be  
he lpful i n  com m encing a discussion with TCPL The most relevant section to your question is  the 

· commercial issues sectron. We could create a flow chart regarding the information in this section if that 
would be he lpful. Please let us know. Please let us know if there are any questions. Thanks Brenda 

Cument situation: 
- TCPL and OPA have a current contract arising from a ministerial direction to provide a 900 MGW 
combined cycle gas plant located on lands to be obtained from the Ford Plant in Oakvil le 
- Nanticoke site and facility is owned and operated by OPG (need confirmation from Ministry TDSB staff) 
- O P G  and O PA are separate legal entities from the crown 
- Minister has certain limited authority over each and this aut11ority is different for OPG versus OPA 
- confirmation of the facts regarding the state of the Nanticoke facility Rick Jennings and Gary McKeever 
shou ld be contacted to provide this information. We understand thatOPG is in the process of converting 
tile Nanticoke generation facility from coal to gas but are not aware of status of project. 

Commercial issues to be considered/discussed: " 
- M i nistry cl ients, and stakeholders, OPA and OPG, should also be consulted about these. matters. This 
l ist is  not exhaustive and others issues should be added as identified. 

- who would negotiate any further agreement with TCPL including termination of Oal,ville 
agreement whether separately or by incorporation into further agreement. . 

" who wil l  be the parties to the transaction. This decision can have implications for wl1ich cost 
recovery mechanisms wil l  be used to structure agreement. TCPL and OPG will be required parties and 
the q u e stion i s  what would be OPAs rcle in any transaction regarding Nanticoke. 

pr<3cun:lm,errt risks to OPA of restructuring a procurement after the fact. It is possible to 
structure as two separate transactions (a wind down of the Oakville contract with OPA and separately a 
new procurement for Nanticoke with O P G  and maybe OPA) or one combined transaction (moving the 
procurement from Oakville to Nanticoke). Each choice has implications including compliance with 
government procurement directives and OPA procurement policies and approvals or exemptions may be 
necessary. 

- cost allocation in terms of sunk costs both by OPfl and TCPL on the Oakvil le site and maybe 
OPG on the N anticoke site. 

the structure of the transaction which of the cost recovery 
methods would utilized to fund the costs of the plant and pay TCPL. Possible options include cost 
recovery through Global Adjustment Mechanism which requires OPA involvement in the transaction or 
prescribing N anticoke as a "prescribed asset" for the purposes of OPG regulation which could allow for 
OPG to receive payrrients associated with costs of converted Nanticoke facility from the market 

of the transaction and Wllether choices about structure lead .to different timing 
possibi lities. 
- role of TCPL versus OPG in development and operation of any facility at Nanticoke. 

- responsibility for any necessary due diligence associated with development of any facility at 
Nanticoke including necessary approvals,  connection costs, retrofitting of existing facility, possible 
environmental impacts and any duty to consult aboriginal communities. 

- full  release of OPA and Ontario from TCPL regarding Oakville agreement and indemnification 
of OPA and Ontario against TCPls liabilities if agreement reached to transfer commitment from Oakville 
to Nanticoke site. 

Further consldera!ionslimplications of amending agreement with respect to Nanticoke: 
- any transaction involving OPG will likely require Energy to provide an unanimous shareholder 
declaration a n d  resolution directing OPG to enter into commercial arrangements with TCPL, wiletiler OPA 
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involved o r  not, on reasonable commercial terms_ Direction may also be provided b y  a n  OIC and Directive i f  this 
can be seen as a load management issue_ Such decisions are internal and would require instructions. 
Depending on approach a Financial Administration Act approval may be required if a contingent liability is created 
for the Crown_ 
- does existing direction to OPA need to be amended o r  revoked (there are limits to the Minister's abil itY to further 
direct OPA on procurement already passed to the OPA. Even if OPA consents they rnay still require direction so  
our  authority to provide needs to  be confirmed. 
- regulatory amendments may be required to implement agreement once defined 
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From: Linington, Brenda (MEl) 

Sernt: September 23, 201 0 ·1.0:08 AM 

To: MacLennan, Craig (MEl) 

Cc: Wismer, Jennifer (MEl); Calwell , Carolyn (MEl); Rehob, James (MEl); Perun, Halyna N. (MEl) 

FW: Oakville and Nanticoke 

Privileged and Confidential 

H i  further to your  request please find below a flow chart incorporating the information from the prior 
emai l .  Please let us know if there are any questions or if further assistance is required. Thanks Brenda 

Tnr ��� � "'''  iS 
l Who would i1egotiate any fiJrther agreements regarding Oakvilie and Nanticoke? 

Wonld the same negotiator be used for both? 

2 Who will be the parties to the trausaction(s)? 

� \Vill the existing contract for Oakville be terminated separately and a. new contract " 
developed for Nanticoke or will Lhe existing contract be modified to include 
redevelopment at Nanticoke? 

. 

4 How will procurement risks to the OP A be managed? If single sourcing is to be 
used, what approvals are necessary for exemptions to the MGS directives and 
OPA policies?. 

5 How will the transaction be structured? This will include determining which of the 
cost recovery methods would be utilized. 

6 Who would be responsible for sunk costs of tenninating Oakville contract and 
relocating facility to Nanticoke? 

7 VVhat are the vdtrcal milestones ±or both the O"k\iillr and '·'· · ' '  .1. sites? 

8 What due diligence has been done? What more is necessary? Who bears 
responsibility? Timing? 

9 Will TCPL provide full release to the OPA and Ontario (for Oakville site)? 

1 0  Will TCPL indemnify OP A and Ontario? 
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(MEl) 

From: Perun, Halyna N. (MEl) 

Sent: September 23, 201 0 i i :22 AM 
To: MacLennan, Craig (MEl)  

Cc: Wismer, Jennifer (MEl); Calwell, Carolyn (MEl ); Rehab, James (MEl); linington, Brenda ( M E l )  

Subject: R E :  Oakvil le and Nanticoke 

Privileged a n d  Confidential 

Hel lo - I understand that you've looped back with Brenda about the below and that you'd like something 
qifferent, which we l1ave begun to work on. We aim to provide you with a flow chart that sets out a 
structure of a n  alternate transaction. Some components bf this require more legal analysis. Other 
components would need discussion with clients (Rick Jennings and Gary McKeever). We' l l  send you a 
flow ohart document as  soon as we can, realizing that you wanted something first thing this morning. 
Ideal ly ,  it would be great to have a bit more time as we'd be able to produce a more thought-through 
product. Also, we'd l ike to loop in Rick and Gary - please advise. Thank you! 

H a lyna N. Perun 
A/Director 
lega l  Services Branch 
Min istries of Energy & I nfrastructure 

Bay Street, 4th Suite 425 
Toronto, ON M 5 G  2 E5 

6)  325-6681 / (41 6) 325-1 
(41 6) 67 1 -2607 

H a lyna.Perun2@ontario.ca 

Th is  com m unication may be sol icitor/client privileged and contain confidential 
information only the person(s) to whom it is  addressed. Any disseminat ion 
or u se of information by others than the intended recipient(s) is prohibited. If you 

received !h is message in error p lease notify the writer and permanently delete 
al l  attachments. Thank you. 

From: Lin ington, Brenda (fv1EI) 
Sent: September 23, 2010 10:08 AM 
To: Maclenna n, Craig (��El) 
Cc: Wismer, Jennifer (MEI); Calwell, Carolyn (MEl); Rehab, James (MEI); Perun, Halyna N. (ME!) 
Sulbje:ct: FW: Oakville and Nanticoke 

Privileged a n d  Confidential 

Hi further to your request please find below a flow chart incorporating the information from the prior 
emai l .  P lease let us know if there are any questions or if further assistance is required. Thanks Brenda 
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1 Who would negotiate any further agreements regarding Oakville and Nanticoke? 
Would the same negotiator be used for both? 

2 Who will be the parties to the transaction(s)? . 

3 Will the existing contract for Oakville be terminated separately and a new contract 
developed for Nanticoke or will the existing contract be modified to include 
redevelopment at Nanticoke? 

. 

4 How will  procurement risks to the OP A be managed? If single sourcing is to be 
used, what approvals are necessary for exemptions to the MGS directives and 
OP A policies? 

s How will the transaction be structured? This will  include determining which o f  the 
cost recovery methods would be utilized. 

6 Who would be responsible for sunk costs o f  terminating Oakville contract cmd 
relocating facility to Nanticoke? 

7 What are the critical milestones for both the Oakville and Nanticoke sites? 

8 What due diligence has been done? What more i s  necessary? Who bears 
responsibility? Timing? 

9 Will TCPL provide f�1ll release to the OPA and Ontario (for Oakville site)? 

1 0  Will TCPL indemnify OPA and Ontario? 
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From: 

Sent: 

To: 

Cc: 

Subject: 

linington, Brenda (MEl)  

September 23, 20i0 5 : 17 PM 

MacLennan, Craig (ME l )  

Page; 1 of l 

Wismer, Jennifer (MEl); Perun, Halyna N .  (MEl); Calwell, Carolyn (MEl); Rehob, James (MEl); 
Kacaba, Jennifer (MEl) 

Oakville Decision Tree Flowchart 

Attaci1men!s: Decision Tree Flowchart - September 23 2010- v.2.doc 

Hi -·· further to your inquiry - please find attached a flow chart which sets out a decision tree. 
We have divided into two charts based on the type of Ministerial decisions that would affect the 
structure of the approach. Each flowchart canvasses a different option that we have called in 
short fonn "combined" versus "separate". It may be best to review in print layout or print 
preview. Please let us know if there are any questions or if further assistance i s  requiTed. 

"'""�" Bren-da 
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cision Tree Flowchart - September 2010 

PLANATION OF COMBI N ED AGREEMENT APPROACH 

til options assume that the decision has been made that the procurement of the gas plant is necessary. We are calling this optior 
combined agreement approach as it involves a single further agreement or amended existing agreement between TCPL and 

'A being negotiated to move the gas plant from the Oakville to Nanticoke sites. The Ministry decisions would lead to a cost 
:avery methodology that requires involvement of the OPA. This approach is contingent on feedback from Ministry staff, OPG and 
�A. 

� · � · � � � · � · � - - � � � � - � � � � · · � · · · · � � · � · � � # � � @ � - � · � · � · � · � � & � � � � � � � � � � � � · � � � � � � · � · � · · � · · � � � · �- � � � $ · � · � � � � - � � � · � � � � · · · � � �  

• MINSTRY DECISIONS 
• 

1 )  issue amended or new direction to OPA to terminate provision of gas plant at Oakville and move to 
Nanticoke 
2) issue declaration and resolution to OPG requiring them to enter into contract with TCPL and O PA for 
development of Nanticoke 
3) a pproach Cabinet with LGIC regulation prescribing contract for the purposes of including this contract i n  
Global Adjustment cost recovery 
4) set timing for delivery of new plant and reflect i n  directions given 

OPG Decisions 
1) decision VJhether to proceed to 
contract with TCPL would be a non
competlHve procurement of a good 
and service and would require 
approval as aHowab!e exception 
fron1 OPG's procurement rules. 
2) OPG would have to obtain 
approvals for non-competitive 
procurement from the board of 
directors. 
3) how new arrangement could work 

OPA decisions 
1) decision whether to 
proceed to contract with 
TCPL would be a non
competitive procurement of a 
good and service and would 
require approval as allowable 
exception from OPA's 
procurement rules. 
2) OPA would have to obtain 
approvals Jor non-competitive 
procurement as per the board 
_ ,r;  �"-- -�---
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TCPL Decisions 
·1 ) whether to enter 
into a new 
transaction with 
O P G  and O PA for 
development o f  
Nanticoke 
2) addressing 
termination of its 
contractual 
commitments a t  
Oakville and 
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)ecision Tree Flowchart - September 23, 201 0 

:XPLANATION OF SEPARATE AGRE EMENT APPROACH: 

:oth options assume that the decision has been made that the procurement of the gas plant is  necessary. We are call ing this optio1 
1e separate agreement approach as it separates the discussions regarding the termination of the Oakville agreement from the new 
greement regarding development of a gas plant at Nanticoke involvi_ng OPG and TCPL. Different ministry decisions would lead to 
different cost recovery methodology being used as a basis for an agreement on the development of the Nanticoke site though 

ither approach could ultimately utilize the GAM method if desired. We have assumed that the direction to OPG will include a 
3quirement to work with TCPL at Nanticoke but the work could be a competitive procurement if desired which would lead to TCP L  
aving to compete with other proponents and bearing the risk o f  not ultimately being the selected proponent. This would also leave 
lPA to resolve its existing contract with TCPL separately. This approach is contingent on feedback from Ministry staff, OPG and 
lPA 

�· • = = � = · � � � • • • • » � • a • � • � • � • = • � • • o o o a • � • � • • • � • • • • = = • • • • • = • • • • • = • • • • • • • • • • • • • = • • • • a • • • • • • = • � • • • • • • • • • • • 3 • • • • • = • • • = • • • • • • • • • � • • • • • •  . . 
MINISTRY DECISIONS 

: 1) issue declaration and resolution to OPG requiring the development of Nanticoke and determination whether this would be 
through competitive procurement or whether direction wil l  include requirement to work with TCPL only (sole source) 
2) issue amended direction to OPA and/or revoke existing direction with effect of OPA terminating contract for provision of 
gas plant at Oakville given change in circumstances 
3) determine if Financial Administration Act approval applicable to OPGrTCPL contract 
4) set timing for delivery of new facility at Nanticoke 
5) whether Nanticoke to be added as a prescribed asset (ultimate result is coverage by GAM for certain amounts) to al low 
OPG to get structured payments from the market or let OPG find its own commercial solution (payments from I ESO market 
or long term power purchase agreement with third parties). If decision to prescribe generator, determine whether OPG or  
TCPL will be the prescribed generator and therefore who will received structured payments and whether payments will be  
defined completely i n  regulation or whether OEB will determine in part 

. . 
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OPG decisions: 
1 )  decision to proceed to contract 
with TCPL would be a non
competitive procurement of a good 
and service and would require 
approval as an allowable exception 
from OPG's procurement rules. 
2) OPG would have to obtain 
approvals as per the board of 
directors. 
3) how new arrangement could work 
with ongoing conversion work at site 
4) what commercial terms and 
conditions it will need to recover 
sunk costs for ongoing conversion 
efforts 
5) whether they will sell or lease 
lands to TCPL for development 
6) if Nanticoke not prescribed as 
price regulated asset must 
determine most commercially viable 
way of recovering costs and making 
reasonable profits 

OPA decisions: 
1) needs to determine 
how it will wind down 
the transaction with 
TCPL for Oakville 
minimizing the 
costs/impact on the 
ratepayer 

TCPL decisions: 
1 )  whether to enter 
into new contract 
with OPG 
2) what commercial 
terms and conditions 
it will need 



From: 

Sent: 
To: 

Subject: 

Perun, Ha lyna N. (MEl)  

October 4 ,  2010 6:49 PM 

Calwell, Carolyn ( MEl); Liningtorl, Brenda (MEl); Rehob, James (MEl )  

FW: CONFIDE NTIAL: Questions 

Sensitivity: Confidential 

Attachments: Q i  .doc 

H i  Carolyn/Brenda/James - These responses look ftne to me. There wil l be an announcement on Wed 
apparently and OPA is working on Qs and As as well. So far, TransCanada is on side -
I was directed not to share these with anyone but I did tell Rick that I would be most comforted if you 
reviewed and provided me with feedback. Given that TransCanada is on side and OPA is working on this 
as well ,  I think the answers are fine - but I may be missing something so would like your review. Could 
you please !'et me know first thing tomorrow morning? 

Hafyna 
Halyna N. Perun 
NDirector 
Leg a l  Services Branch 
Min is tries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Su ite 425 
Toro n to, O N  M5G 
P h: (41 6 )  325-6681 / Fax: (4 1 6) 325- 1 78 1  
B B  (41 6)  671-2607 

. 

E-mai l :  Ha lyna.  Perun2@ontario.ca 

This com m u nication may be soiicitor/cl ient privileged and contain confidential 
information intended on ly for the person(s) to whom it is addressed. Any d issemination 
or use of this information by others than the i ntended recipient(s) is prohibited. If you 
have received this message i n  error pl"'ase notify the writer and permanently delete 
message a n d  a l l  attachments. Thank you. 

From: Jennings, Rick (�1EI) 
Sent: October 4, 2010 6 :26 PH 
To: Perun, Halyna N .  (MEI) 
Su!t>ject: RE: CONFIDEUTl..AL: Questions 

Confidential 

Halyna ,  attached is the answers that we drafted. The particular challenge we had with the questions was 
t11at we were not aware of the actual arrangements with TransCanada. Having followed up with the 
Ministers Office on this it appears that, as reflected in the answers the arrangements are stili be 
discussed with TransCanada so, so far legal risk is limited. 

From: Perun ,  Halyna N. ( r�EI) 
Sent: October 4, 2010 3 :49  PM 

0 61 1 6/ 201 1 

1 oi: tJ. 



To: Jennings, Rick (MEl) 
Subject: RE: CONFIDENTIAL: Questions 
Sensitivity: Confidential 

Privileged and Confidential 

Page 2 0f 4 

Hi again - as I am going to a meeting before the end of day, if there is any assistance you require kindly let me 
know soon so that I can assist you - thank you! 

· 

J{afyn.a 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2 E5 
Ph (41 6) 325-6681 / Fax: (41 6) 325- 1 78 1  
BB:  ( 4 1 6) 671 -2607 
E-mai l :  Halyna. Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and conta in confidential information 
intended only for the person(s) to whom it is addressed. Any dissemination or use of this 
i nformation by others than the intended recipient(s) is prohibited. If you h ave received this 
message in error please notil'f the writer and permanently delete the message and a l l  
attachments. Thank you. 

From: Perun, Halyna N.  (f"lEI) 
Sent: October 4, 2010 1:59 PI� 
To: Jennings, Rick (MEl) 
Subject: RE: CONFIDENTIAL: Questions 
Sensitivity: Confidential 

Privileged and Confidential 

Hi  Rick - our  lawyers (Carolyn Caldwell, Brenda Linington, James Rehob) have provided advice to the MO on 
some of these questions so I would think that you'd want to loop them in. I am thinking that you' might need 
some assistance with some of the questions - like Q7 and 0 1 1 ?  Please let me know and I would loop them in on 
this - thanks 

J[afyna 
Halyna N.  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto; ON fv15G 2E5 

· 

Ph: (41 6 )  325-668 1 / Fax: (41 6) 325- 1 78 1  
BB:  (41 6 )  671-2607 

0611 6/20 1 1  
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Ol. How much will th is  new transmission line cost? 
The Ontario Power Authority has provided us with an estimate that the 

transmission required would be in the order of S2oo million. The solution 
would require a combination of 3 transmission projects, including the building of new lines 
and new station equipment. It is worth noting that the new transmission alternative 
would still new generation to be built at another location capable of delivering 
power to the Greater Toronto Area. 

02. Where wi l l  the new transmission l ine be located? Wi l l  it be near homes/schools? 
The new transmission projects will by necessity be located in existing built-up 

urban and suburban areas, but a focus on existing lines other electricity infrastructure 
would be pursued where possible. According to the Ontario Power Authority, potential 
areas for new lines to be erected include the Richmond Hill, Halton Hills, and Etobicoke 
areas with new equipment l ikely required in the Milton area. Proximity to homes 
and schools be among the factors that would need to be taken account in route 

03. Are you moving this gas plant because of health a nd safety concerns raised by the 
community? 

A We looked at a number of factors in reaching this decision .  A significant element in 
our decision was the reduced urgency of the need for the plant as a result of slower 
expected demand growth caused by the recession. 

Oz,. . How much wi l l  this screw-up cost tax payers' How much wil l  this increase the 
e lectricity bi l l  of a n  average ratepayN? 

· 

A We are examining.altemative means of meeting the energy needs of the SWGTA .  
Clearly, cost will b e  a major factor in deciding which alternatives are chosen. 

What is the status of the contract with Tr·ansCanada? Are you terminating it today? 
A We are in discussions with TrcinsCanada with a view to reaching a mutually 

satisfactory resolution to contract issues. 

0 6 .  Do you expect to be sued by TransCanada? 
We are in discussions with TransCanada with a view to reaching a mutually 
satisfactory resolution to contract issues. 

07. Does this mean you a re going to sole-source a new gas plant to TransCanada' 
P.. There are a number of alternative ways of meeting the energy needs that would 

have supplied by the Oakville Plant We are in the process of examining those 
alternatives 

08. Are you moving the gas p lant back to Mississauga? Or e lsevvhere in the GTA? 
!; There are a number of alternative ways of meeting the energy needs that would 

have been supplied by the Oakville Plant. We are in the process of examining those 
alternatives. ' 

Og. Can you confirm the plant will be located in  Nanticoke? Wil l  you r�n an open 
competition for the -site? 



There are a number of alternative ways of meeting the energy needs that would 
have been supplied by the Oak\41/e Plant. We are in the process of examining those 
alternatives 

o�o. Does this mean you wi l l  need to build more transmission in  the GTA? 
A A dditional transmission is one of a number of alternative ways of meeting the energy 

needs that would have been addressed by the Oakville plant. 

On. Will  you start_a new procurement process to cite a new plant? 
A We are examining a number of alternative ways to meet the energy needs that would 

have been met by the Oakville plant. 

Ol2. You have listened to the concerns of the people in Oakville, will you now listen to the 
people in King Township and reverse your decision on the Northern York Reg ion Gas 
Plant? 

A Continued growth in peak demand in Northern York Region makes it essential to 
proceed with the York Energy Centre project. Alternative means of meeting these 
requirements including transmission options were proposed in the Northern York 
Region previously and rejected. 

0�4- You have .listened to the concerns of the people i n  Oakville, wil l  you now listen to 
people who complain about wind farms and reverse your decision on those? 

A All wind generation projects are required to undergo the Renewable Energy Approval 
process put in place under the Green Energy A ct. This process includes a requirement 
for consultation with affected communities i:md municipalities. 

How wil l  you meet the energy needs of Oakville? 
There are a number of alternative ways of meeting the energy needs that would 
have been supplied by the Oakville Plant. We are in the process of examining those 
alternatives. 

0�6. Does this mean you wil l  now have to run a 3'' l ine into Toronto? 
There is the potential for additional transmission requirements but this decision 

does not advance the case for a third transmission line into Toronto. 
Please do not to circulate these questions beyond the group on this e-mail .  If any information is 
required frorn the OPA, Colin is our di rect contact. 



' ' 

j Ot 4 

it HaiynaPerun2@ontario.ca 

�.,Jotice 
I his communication may be solicitor/client privileged and contain confidential i nformation 
intended o nly for the person(s) to whom it is addressed. Any dissemination or use of this 
information by others than the intended recipient(s) is prohibited. If you have received this 
message in error please n otify the writer and permanently delete the message and all 
attachments. Thank you.  

From: Kulendran, Jesse (MEl) 
Sent: October 4, 2010 12:43 PM 
To: P erun, Halyna N. (fvJEI) 
Su!JjE;ct: FW: CONFIDENTIAL: Questions 
Ir<m<u"tance: High 
"'""'"·il+"i*'"' Confidential 

H a iyna1 
This accic!entaily went to yourMOH account. 
P lease do not distribute. Rick is working on the a nswers. 
T h a n ks, Jesse 

From: Kulendran, Jesse (MEI) 
Sent: October 4, 2010 12:40 PM 
To: Jennings, Rick (MEl) 
Cc: Lindsay, David (ENERGY); tvJcKeever, Garry (MEI); Norman, Jonathan (l"iEI); Perun, Halyna (MOH); Wismer, 
Jenn ifer (MEI) 

CONFIDENTIAL: Questions 
Im.nnrta High 
""'""'h'"'h" Confidential 

R ick, 

As mentioned here a re the l6 questions frorn Craig. He has asked if it is possible to have brief answers to t h e s e  
q uestions back b y  day-end o r  first thing tomorrow rnocrdng. 

O::t. How much wil l  this new tra11smtssion i lne cost? 

0 2 .  Where w i l l  the new tra nsmission l i ne b e  located? W i l l  it b e  near homes/schools7 

Arc you moving this gas p�ant because of health and safety concerns l'a ised by the commun ity? 

04. How much wil l  this screw-up cost tax payers? How much wil l  this increase the electricity bi l l  of an 
average ratepayer? 

Os. What is the status of the contract with TransCanada? Are you terminating it today? 

0 6 .  Do y o u  expect to b e  sued b y  TransCanac!a7 

07. Does this mean you are going to sole-source a new gas p lant to Tra nsCanada? 

06/1 6/20 1 1  



08. Are you moving the gas plant back to Mississauga? Or elsewhere in the GTA7 

Page 4 of 4 

09. Can you confirm the plant will be located in  N anticoke? Will you run an open competition for the 
site7 

02o. Does this mean you wil l  need to build more transmission in the GTA? 

On. Will you start a new procurement process to cite a new plant? 

On. You have listened to the concerns of the people in Oakville, will you now listen to the people in K i ng 
Township and reverse your decision on the Northern York Region G as Plant? 

Ol4. You have listened to the concerns of the people i n  Oakville, wi l l  you now listen to people who com p l a i n  
about wind farms and reverse your decision o n  those? 

Ol5. How will you rneet the energy needs of Oakville? 

026. Does this rnean you will now have to run a 3rd l i ne into Toronto? 

Please do not to circulate these questions beyond the group on this e-rnai l .  If any information is required frorn 
the OPA, Colin is our d irect contact. 

Thanks, 
Jesse 

Jesse Kul?"ndran , Policy Coordinator 
Office of lhe Deputy Minister . Minist1·y of Energy 
Tel.: 4l6·J27·7025 Blackberry: 4�6-zo6·1-394 

0611 6/20 l l  
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Carolyn 
From: Calwell, Carolyn (MEl) 

Sent: October 4, 2 0 1 0  7:24 PM 

To: Maclennan, Craig (MEl) 

Cc: Perun, Halyna N. (MEl) 

Subject: Re: help. 

A5. VVe are in discussions with TransCanada with a view to reaching a mutuaHy satisfactory resolution to 
contract issues. 

ff pressed: We cannot comment further at thls point 

From: l�acLennan, Craig (rv!EI) 
To: Celwell, Carolyn (t"lEI) 
Sent: Non Oct 04 18:31 :04 2010 
SutJje<:!: help. 

O s. What is the status of the contract with TransCanada' Are you terminating it today? 

· We are not proceeding with the gas in Oakv,flle and that will naturally have impacts on 
the contract - need iav!l)lerinput here. 

06/16/201 1 





From: Maclennan, Craig (MEl) 

Sent: October 4, 2010 7:26 PM 

To: Calwell, Carolyn (MEl) 

Subject: Re: help. 

Hmrn . . .  can we take another craCk at this. p!s. 

From: Calwell, Carolyn (r"iEI) 
To: Maclennan, Craig (MEI) 
Cc: Perun, Halyna N. (ME!) 
Sent: i"lon Oct 04 19:24:05 2010 

Re: help. 

A5. We are fn discussions with TransCanada w!th a view to reaching a mutually satisfactory resolution to 
contract issues_ 

If pressed: We cannot comment further at this pcint. · 

Fro m :  Maclennan, Craig (ME!) 
To: Ca lwel l, Carolyn (lv!EI) 
Sent: Mon Oct 04 18 :31 :04 2010 
Sut;je(:t: help. 

05. What is  the status of the contract with TransCa nada' Are you terminating it today? 

We are not proceeding with the gas plant in Oakville and that will naturally have impacts on 
the contract - need lawyer here. 

06/ 1 6/20 1 1  
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Calwell, Caro�yn 
From: Perun, Halyna N. (MEi) 

Sent: October 4 ,  2010 7:43 PM 

To: MacLennan, Craig (MEl) 

Cc: Calwell, Carolyn (MEl); Wismer, Jennifer (MEl) 

Sui>jerot: RE: help. 

Hi Cra i g - 1 received a series of answers from Rick Jenning to review ln response to the Qs you posed 
earlier today a short while ago. Do you have those answers? We are reviewing all of the answers and 
will provide feedback by tomorrow morning. If the answers are changing - please keep us posted and 
also, p l ease let us know if rnore immediate response is required. Thank you 

:Hafj;na. 
Halyna N .  Perun 
A/Director 
Lega l  Services Branch 
Min istries of Energy & Infrastructure 
777 Bay Street, 4th Floor, S uite 425 

· Toronto, O N  M5G 
P h :  (4'1 6) 325-6681 I Fax: (4 1 6) 325- 1 781 
BB: (416) 671-2607 
E-mail :  Halyna.Perun2@ontario:ca 

This comm unication may be solicitor/client privileged and contain confidential 
information intended only for the person(s) to whom it is addressed. Any dissemination 
or use of this information by others than the intended recipient(s) is prohibited. If you 
have received this message in error please notify the writer and permanently delete the 
message and al l  attachments. Thank you. 

"""'"'" calwell, Camlyn (MEI) 
Sent: October 4, 2010 7:24 PI� 
To: l�aclennan, Craig (MEI) 

Perun, Halyna N .  (MEI) 
Su,bje,ct: Re: help. 

AS. We are in discussions with TransCanada with a view to reaching a mutua!ty satisfactory resolution to 
contract issues. 

tf pressed: We cannot comment further at this pofnt. 

From: Maclennan, Craig (f"!El) 
To: Calwell, Carolyn (IVJEI) 
Sent: Mon Oct 04 18:31 :04 2010 
Sutlie,;t: heip. 

Os. What is the status of the contractwith TransCanada? Are you terminating it today? 

We are not proceeding with the gas plant in Oakville and that will naturally have impacts on 
the contract- need lawyer input here. 

06/1 6/20 1 1  
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From: 
Sent: 

Tor 

Cc: 

Wismer, Jennifer (MEl) 

October 4, 20i 0 7:47 PM 

Perun, Heiyna N. (MEl) 

Celwell, Carolyn (MEl) 

Fw: OPA 

High 

Attachments: Confidentia!.doc 

Pis have a look at the attached. I have one more piece to send you that Rick's team worked up. 

From: Kulendran, Jesse (MEI) 
To: IJ!aclennan, Craig (IJ!EI) 
Cc: Lindsay, David (ENERGY); Wismer, Jennifer (MEI) 
Sent: fl\on Oct ·04 19:32:07 2010 
5Ut!]ec:t: OPA 

Craig, 
OPA has produced some key messages and a set of their own Os&As (see attached). 
-J 

------------
Jesse Kulendran . Policy Coordin2tor 
Offic(' of the Deputy Minister · Minis'l'1y of- Energy 
TeL: 1,_:l6·3 27-7025 · Blackberry: r,_J.6-206-l3911 

06/1 6/10 1 ! 
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Confidential 

Trans Canada was awarded a 900 MW gas-fired generating facility (OGS) 
thro u g h  an OPA competitive procurement in 2009. The OPA has described the 
plant as  the optimal solution to address a number of local and system needs: 

5 Local Reliability 
w Re-balancing GTA Supply & Demand: 
® 2 0 1 4  Coal C losure 
® Partnering with I ntermittent Renewables 

Local rel iabi l ity in the SWGTA remains a priority, and  can best be addressed with 
sign ificant transmission work that needs to completed by 201 7-20 1 8. The 

three needs in the l ist are more o n  provincial demand and 
supply a n d  the situation has changed since the 2007 IPSP.  Provincial demand is 
lower than forecasted due to the success of con servation programs and the 
economic d ownturn, as well; the supply picture changed with the significant 
uptake of new renewables through FIT and the growing potential of d istributed 
generatio n  in parts of the GT A. In total since 2005, 8 ,000 MW of power 
generation has been added, and another 1 1 ,000 MW are under development. 

a result, OGS is no longer requ i red in . order to meet the 2014 coal closure 
date. 

The OPA continuously plans, monitors and evaluates alternatives. Changing 
circumstances makes it possible to address the provincial coal closure and other 
needs through alternative measures, such as tra nsmission work in the SWGTA 
to address local rel iabi l ity. There is time to d o  further work to determine what if 
any generating  facilities are required in  the future. 

· 



Circumstances are d ifferent now compared to when the p lant was first 
contemplated, and we have a responsibil ity to respond to changes that have 
happened since the 2007 IPSP. 

Provincial demand is lower than forecasted both because of the success of 
conservation programs in Ontario and due to global economic conditions. 

The supply p icture has changed sign ificantly because of the tremendous 
response to the OPA's Feed-In Tariff p rogram for renewable energy. 

The prospects for d istrict energy in  the GT A are more promising today than 
before the Green Energy Act. 

Since 2005, working with others the OPA has made good progress on restoring 
system reliability: generation capacity in Ontario has increased by 8000 MW and 
a more than 1 0,000 MW are under development. 

That's the equivalent of adding the entire generating capacity of Alberta and 
Saskatchewan.  

OGS was originally tasked with addressing local reliabi l ity, as well as three 
p rovince-wide objectives: 201 4  coal closure, restoring a balance of supply and 
demand in  the GTA, and to provide a partner for intermittent renewables. 

We have time, and the Minister's Long-Term Plan initiative gives us an  
opportunity to consider the best a lternatives to address some of  the province
wide needs. 

The needs of the Southwest GTA communities that we identified in 2007 still 
exist today. 

We have some time to consider the transmission work required to meet the 
needs of the growing communities in the Southwest GT A. 

The public will be consulted on any transmission projects to ensure that needed 
work is done as efficiently as possible, and along existing transmission corridors. 

The work of planning is done on a continuous basis at the Power Authority - w e  
constantly test our assumptions a n d  monitor developments to respond to 
changing circumstances. 

The Ontario Power Authority designed and ran a best-in-class procurement 
process to ensure a fair, transparent and vigorous competition. 

The OPA's procurements are designed to get the best competition and the best 
resu lts for ratepayers - both on cost and the environment. 



a gas required, so 

The changing e nergy landscape gives us the opportunity to close and replace 
Ontario's coal p lants by 2014 ,  without bui lding this project. 

· 

Communities in  S outhwest GTA stil l  face local rel iabi l ity issues , and they can be 
addressed with transmission work in the area. 

Provincial demand·  is lower than forecasted both because of the success of 
in Ontario and due to global economic conditions.  

The supply picture has changed significantly because of the tremendous 
response to the OPA's Feed-In Tariff program for renewable energy. 

The prospects for district energy in the GT A are more promising today than 
before the Energy Act. 

Since 2005, working with others the OPA has made g ood progress o n  rnct�ri 
system rel iabi lity: generation capacity in  Ontario has increased by 8000 MW a n d  
a more than 1 0 , 000 MW are u nder development 

lNe have time, and the Minister's Long-Term Plan initiative us an  
oppo1iunity to consider the best alternatives to address some of the province
wide neeo:s_ 

I 'm proud of the work of our p rocurement division .  had a job to d o  and they 
designed and mn a procurement process to ensure a fair, 
transparent and vigorous competition .  

The OPA's procurements are designed to  get the best competition and the best 
results for ratepayers - both on  cost and the enviro n ment 

Keep in mind,  the need we identified in  the Southwest GTA in  2007 stil l  exists 
today. There is a system reliability issue that can be addressed with 
transmission work. 



3. Did the OP A pick the wrong project? 

The OPA's procurements are designed to get the best competition and the best 
results for ratepayers - both on cost and the environment. The selection of the 
proponent was done based on clear and defined criteria, and by an 
independently-chaired panel. 

Our procurement process did the job it  was tasked to do, but circumstances have 
changed. The plant is no longer required for coal closure. And local rel iability 
issues in the Southwest GT A can be met with transmission work. 

4. Does this mean Toronto needs a Third Line? 

There is the potential for additiona l  transmission requirements but this decision 
does not advance the case for a third transmission l ine into Toronto. 

5. Where will a new plant go? North Oakville? N anticoke? Kitchener
Waterloo? 

We have time, and the Minister's Long-Term Plan initiative gives us an 
opportunity to consider the best a lternatives to address some of the province-
wide needs. 

· 

6. How come you've cancelled the plant i n  Oakvil le b ut not in 
Northern York Region? 

Those are two d ifferent situations. As I 've said, Southwest GTA's iocal rel iability 
issues can be addressed through bui lding transmission. 

Transmission projects were rejected by the people of Northern York Reg ion,  and 
a generating facility is required immediately in  the region to meet North American 
standards for reliability. 

7. What's the cost of this decision to Ontario ratepayers/ How m uch 
more wil l  this alternative cost? 

There's potential for saving costs, but it depends on what we d o  in the future and  
there are a number of  factors to consider. We've said before that the  cost of  the 
transmission a lternative is  approximately $200 M. Some wou ld  say that the 
transmission work would have to be done either way. The cost of OGS would 
have been about $1 B. And it's premature at  this point to talk about the cost of 
any future generation project - if it's required. 



How much will the transmission project cost? 

lhe cost of transmission project is estimated at $200 M .  

!here's a lot of work to d o  before the project would start, a n d  i t  does not need t o  
t>egin immediately. We d o  have time. We anticipate that the work i s  required b y  
the end o f  the decade. 

1 work? 

lfVe have some time to the transmission work required to meet the 
!leeds of the growing communities in the Southwest GT A. 

The p ublic would be consulted on any transmission ensure that 
needed work is done as efficiently as possible, and along existing transmission 
c:orridors. 

1 1 .  

V\Je have some time consider the transmission work required to meet the 
fleeds of the growing communities in the Southwest GT A.  

The pub lic would consulted o n  any  transmission projects to  ensure that 
needed work is done as efficiently as possible, and along existing transmission 
corridors .  

1 2. a 

The Government is i n  discussions with TransCanada with a view to reaching a 
mutually satisfactory resolution to contract issues. 

1 

The Government is i n  discussions with TransCanada with a view to reaching a 
mutual ly satisfactory resolution to contract '""'Jc:> 

1 this project '"'""'"" 
community/OMBicourt . 



No. It's fair to say the circumstances have changed since the 2007 !PSP, when 
we identified a local need in SWGT A for a generating facility and a lso p rovincia l  
needs for coal closure and other system benefits. 

Local area needs still have to be addressed, and transmission work can meet 
that need.  

However, the provincial energy landscape has changed, partially because of 
reduced demand through conservation, and g lobal economic conditions, and  
partially through the success of our  Feed-In Tariff program for renewable energy, 
and the work we've done to help add 8,000 MW of supply since 2005. 

Considered together, i t  means the p lant is no longer required to ensure coal 
closure in the province by 2014.  

The plant was also contemplated to help balance supply and demand in  the 
GTA, b.ut we see greater prospects for district energy in the region than  we did 
before the Green Energy and Green Economy Act. 

It means there is time and opportunity to make the best choices that wil l  address 
real needs today and tomorrow. 

15. Why not let Trans Canada's competitors try to bui ld a p lant  i n  
SWGTA? 

Communities in the SWGTA do have a need for local reliability. We identified it 
in the 2007 I PSP, and it is still true today. We believe those needs can be 
addressed through transmission work. 

16 .  Wil l  the losing proponents from the SWGTA procurement be 
compensated for their tim e  and money? 

No, the procurement process has run its course and has been completed. 

17 . 1s the OPA bowing to local opposition to the gas p lant? 

No. The OPA continuously plans, monitors and evaluates alternatives. 
· Changing circumstances mean we have an opportunity to close coal p lants in  

Ontario by 2014, without building a generating facility in the  SWGTA. 

Let's go back to first principles, of why and how we plan for generating facilities. 
OGS was originally tasked with addressing local reliabil ity, as wel l  as three 
province-wide objectives :  2014 coal closure, restoring a balance of s upp ly and 
demand in  the GTA, and to provid17 a partner for intermittent renewables. 



Demand is lower than forecasted both because of the success of conservation 
programs in Ontaiio and due to g lobal  economic conditions. 

The s upply picture has changed significantly because of the tremendous 
response to the OPA's Feed-In Tariff program for renewable energy, and 
because of the work undertaken s ince 2005 to add 8 ,000 MW of generating 
cap acity in Ontario. 

As wel l ,  there are alternatives in ba lancing supply and demand in the GTA For 
instance, the prospects for d istrict energy are much greater today than before the 
Green Energy and Green Economy Act. 

We identified the need for local rel iabi l ity in  the Southwest 
need stil l exists today. 

\Ne have some time to consider the transmission work 
needs of growing communities in the Southwest GTA. 

1 8. a case a 
what it wants? 

wail-funded opposition 

in 2007, and that 

to meet the 

No. C hanging circumstances mean we have an opportunity to close coal plants 
in O ntario by 20 without bui ld ing a generating facility the SWGT A. 

1 reliability 

No.  C hanging circumstances mean we have an opportunity to close coal plants 
in Ontario by 2014, without bui lding a generating facil ity in  the S\NGTA. 

Is bowing 

No.  C hanging circumstances mean we have an opportunity to coal p lants 
in O ntario by 2014, without bui ld ing a generating facil ity i n  the SWGTA.. 

are 

Gas p lants are and have demonstrated a strong safety record in Ontario. 
The g as fleet in Ontario is a good source of cleaner e lectricity as we close down 
coal p lants and add renewable energy resources. 

are 

The M inister's Long-Term Plan initi ative gives us an opportunity to consider the 
best a lternatives to address some of  the province-wide needs. 



22. You've talked about local needs as well as provincial ones. Since 
this plant was going to address provincial needs, who is going to 
pick up the s!ack for Oakville? 

Communities in the SWGTA stil l have needs in  terms of local reliability, and we 
believe that transmission projects can meet those needs. 

In terms of provincial needs, the changing energy landscape g ives us the 
opportunity to close and rep lace Ontario's coal p lants by 2014,  without bui lding 
this project. 

Provincial demand is lower than forecasted both because of the success of 
conservation programs in Ontario and d ue to global economic conditions. 

The supply p icture has changed significantly because of the tremendous 
response to the OPA's Feed-In Tariff program for renewable energy. 

The prospects for d istrict energy in the GTA are more promising today than 
before the Green Energy Act. 

Since 2005, working with others the OPA has made good progress on restoring 
system reliabi lity: generation capacity i n  Ontario has increased by 8000 MW and 
a more than 1 0,000 MW are under development. 

That's the equivalent of adding the entire generating capacity of Alberta and 
Saskatchewan. 

All of that progress means, the Ontario is in good shape and has time to consider 
alternatives through the planning process initiated by the M inister of Energy. 



From: Perun, Halyna N.  (MEl) 

Sent: October 4, 2 0 1 0  7:56 PM 

To: Wismer, Jennifer (MEl)  

Cc: Calwell ,  Carolyn (MEl) 

Subject RE : Qs&As 

Privileged and Confidential 

H i  Jennifer - yes, these are the answers Rick sent me too. So, I understand that Craig is now working 
from these responses - so that helps. I did not have concerns in the way Rick crafted the answer·s in 
respect of the responses about the status of the contract etc but 1 understand that Craig would like 
something more. Craig has engaged Carolyn and that's great I would like James Rehob to review 
tomorrow morning from the energy side - so hope there is time for that. 

Jiafyna 

Ha lyna 1-.J. Perun 
NDirector 
Leg a l  Services Branch 
M i n istries of Energy & I nfrastructure 

B ay Street, 4th Floor, Su ite 
Toronto ,  ON M5G 2E5 
Ph :  (4i 6) 325-6681 / (41 6) 325-1 1 
BB :  (41 6) 671 -2607 
E-m a i l :  Ha lyna .Perun 2@ontario .ca 

Notice 
1 h is comm unication rnay be solicitor/client privileged and contain confidential 
i nformation intended on ly for the person(s) tq whom it is addressed. Any dissemination 
or use of th is informaiion by others than the intended recipient(s) is prohibited. If you 
have received this message in error p lease notify the writer and permanently delete the 
message and  a l l  attachments. Thank you. 

Frn.m· Wismer, Jennifer ( M EI) 
Sent: O:tober 4, 2010 7:49 Pf'1 
To: Perun, Halyna N .  (MEl) 
Cc: Ca lwel l, Carolyn ( M El) 
Sulbjeoct: Fw: Qs&P.s 

Our qs and as  . . .  Hope this helps. 

Thanks 
J e n n  

From: Kulendran, Jesse (MEl) 
To: MacLennan, Craig ( fV!EI) · 

Cc: Lindsay, David,(ENERGY); Wismer, Jennifer (MEI) 
Sent: Mon Oct 04 18:06:58 2010 
Su!Jje(:t: Qs&As 

06/1 6!20 1 1  



Craig, 
Here are the draft Os&As. We are awaiting additional language and key messages from the OPA. 
Upon receipt, we'll review/reconcile and finalize. 
-Jesse 

Jesse- Kulendran . Policy Coordinator 

Office of the Deputy Minister · Ministry of Energy 

TeL: 1; 16-327·7025 · Blackberry: 4J.6-:w6-2391; 

06/1 6/20 I I  
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(MEl} 
From: · Calwell, Carolyn (fi!IEI) 

Sent: October 4, 201 0 7:59 PM 

To: Perun, Halyna N .  (MEl); Wismer, Jennifer (MEl) 

Subject: Re: Qs&As 

. I also have no concerns about the draft responses. I will copy you both on my response to Craig. 

Carolyn 

From: Perun, Halyna N. (r>lEI) 
To: Wismer, Jennifer (MEI) 
Cc: Calwel!, Carolyn (MEI) 
Sent: Mon Oct 04 19:56:20 2010 
SubjE:ct: RE: Qs&As 

P rivileged and Confidential 

H i  Jennifer - yes, these are the answer's Rick sent me too. So, i understand that-Craig is now working 
from these responses - so that helps. I did not have concerns in the way Rick crafted the answers in 
respect of the responses about the status of the contract etc but I understand that C raig would like 
something more. Craig has engaged Carolyn and that's great. I would like James Rehab to review 
tomorrow morning from the energy side - so hope there is time for that. 

.'l[a[yna 
Halyna N .  Perun 

· NDirector 
Leg a l  Services B ranch 
Mi nistries of  Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, O N  M5G 2E5 
Ph: (41 6) 325-6681 / Fax: (41 6) 325- 1 78 1  
B B  (41 6)  6 7 1 -2607 
E-mai l :  Halyna.Peru n2@ontario.ca 

This comm urtication may solicitor/client p rivi leged and contain confidentia l 
information intended on ly for the person(s) to whorn it  i s  addressed. Any dissemination 
or u s e  of this i nformation by others than the intended recipient(s) is  prohibited. If you 
have received th is  message in  error p lease notify the writer and permanently delete 
message a n d  a l l  attachments. Thank you. 

From: Wismer, Jennifer ( �1EI) 
Sent: October 4, 2010 7:49 PM 
To: Perun, Haiyna N .  (MEI) 
Cc: Calvtell, Carolyn (MEI) 
sutJ;ect: Fw: Qs&As 

Our q s  a n d  a s  . .  Hope this helps. 

06/1 61:20 1 1  



Thanks 
Jenn 

From: Kulendran, Jesse (MEI) 
To: Maclennan, Craig (fvJEI) 
Cc: Lindsay, David (ENERGY); Wismer, Jennifer (MEI) 
Sent: i'1on Oct 04 18:06:58 2010 
Subject: Qs&As 

Craig, 
Here a re the draft Os&As. We are awaiting additional language and key messages from the OPA. 
Upon receipt, we'll review/reconcile and finalize. 
-Jesse 

Jess;;> !<ulendran · Policy Coordinator 

Office of th::o Deputy Minister· Ministry of Energy 

Tel.: 416-327-7025 · Blackberry: lr1..6<.<o6-1394 

06/16/201 1  
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From: Calwell, Carolyn (MEl) 

Sent: October 4, 20 1 0  8:09 PM 

To: MacLennan, Craig (MEl) 

Cc: Perun, Halyna N. (MEl); Wismer, Jennifer (MEl) 

Re: help. 

Building on your wording below: 

A5. We are not proceeding with ti1e gas plant in Oakville and that will naturally have impacts on the 
contract. Those impacts will be canvassed in discussions with TransCanada. 

Note that "natura fly have impacts on the contrace' will be understood as an acknowledgement that you 
are terminating the contract. 

· 

Depending o n  the status of discussions with TC,. you mfght have more latitude. But with what l know, 1 
can1t recommend that you go any further i n  the response. 

Carolyn 

from: MacLennan, Craig (MEI) 
To: Calwell, Carolyn (MEI) 
Sent: Mon Oct 04 19:25:37 2010 
SubjE,ct: Re: help. 

Hmm .. can we take another crack at this pis. 

From: Calwe l l, Carolyn (fvlEI) 
To: Maclennan, Craig (MEI) 
Cc: Perun, Halyna N. ( M EI) 
Sent: fvlon Oct 04 19:24:05 2010 
Strrll:lje:ct: Re: help. 

,L,5 . . We are i n  discussions with TransCanada with a view to reaching a mutuaHy satisfactory resolution to 
contract issues. 

tf presSed: VVe cannot comment further at this point. 

from: l'iaclennan, Craig (IVIEI) 
To: Calwell, Carolyn ( M EI) 

Mon Oct 04 1 8 : 3 1 :04 2010 
5UtljElct: help. 

05. What is  the status of the contract with TransCanada? Are you te:·minating it today? 

'Ne are not proceeding with the gas plant in Oakville and that wfll naturally have impacts On 
the contract- need lawyer input here. 

0611 6/20 l 1 ' 
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From: 
Sent: 

Maclennan, Craig (MEl) 
October 4, 201 0  8:58 PM 

To: Perun, Halyna N. (MEl); Calwell, Carolyn (MEl)  

T h e  lv:lin is mee t ing ;-; Trans Canada t omorrow a f ternoon . 

Ou r n o t e  o f  tp 1 s is no·t up to date enough . 

Can you Pls cra ft some DE�w tp ' s ven the develope-d s ituation . 

IVitg i s  a·t.. 2 3 0  and 1r1e brief the Hin at 2 .  

I s  that o k: ?  

c 

1 





From: 
Sent: 

MacLennan, Craig (MEl) 
October 4, 201 0  9:26 PM 

To: Calwell, Carolyn (MEl); Perun, Halyna N. (MEl) 
Re: 

We a r e  announcing on thursday that the plant i s n 1 t  going in oakville . 

Trans C a n a d a  i s  in t h e  loop . I s  that the c l a r i f i cation u were l o o king for? 

Ori qinal 
From : C a l �1 e l l ,  Carolyn (HEI ) 
To : l-1acLennan., Craig ( MEI ) ; Perun, E a l yna N .  (IvJE I )  
Sent : Mon Oct 0 4  2 1 : 2 4 : 1 0 2 0 1·0 
Subj e c t : Re : 

Sorry C - �-ve r r e  not s1...1re what n o t e  . you mean? T a l kin·g point s ?  Happy to work on t h i s  o n c e  
c l a r i f i e d . 

- - - - - Ori g i n a l  Mes s a g e  - - �- 
From : M a c i,enn a n ,  C r a i g  ( ME I )  
T o : P e r un 1 H a l yn a  N .  (MEI ) ;  Calv;el l 1  Carolyn ( HEI ) 
Sent : Mon Oct 0 4  2 0 : 5 7 : 5 7 2 0 1 0  
Subj e c t : 

The M i n  i s  m e e t ing w Trans Canada tomorrow afternoon. 

Ou.r n o t e o f. tp 1 s i s ·  not up to date enough , 

Can you p l s  c r a f t  some nev; tp 1 s 9i ven t h e  developed s i t uation . 

Mtg i s  a t  2 3 0  and we b r i e f  t h �  Min at 2 

I .s  t h a t  o k ?  
c 

1 





Calwe!i, 

From: Calwell, Carolyn (MEl)  

Sent: October 5, 2010 1 0:34 AM 

To: Lewyckyj, Maryanne (MEl); Kovesfalvi, Sylvia (MEl); McKeever, Garry (MEl) 

Cc: Perun, Halyna N. (MEl) 

Subject RE: RE: Extra QAs 

f'm not certain we can say that ·the decision not to go ahead is a "mutual agreement". Please alternative 
below. 

Am working on the other questions now. 

From: Lewyckyj, Maryanna (MEI) 
Sent: Tuesday, October 05, 2010 10:26 AM 
To: Kovesfalvi, Sylvia (MEI); Calwell, Carolyn (MEI); l"icKeever, Gany (MEI) 

RE: Extra QAs 
Irn.nnrtanc!e: High 

I think we'll need this question as well. 

Carolyn/Garry: Can you review the draft response? 

government or 

Since the procurement was launched, the electricity landscape has dramatically 
"h'""''"'rl. We are always interested in the best solution based o n  the most current 
information. The government -- working with the OPA - realized over that other 
options were possible. All the parties have worked together to determine how best to proceed i n  
this case � 

Maryanne Lewyckyj 
Senior Communications Advisor 
M i nistries of Energy and Infrastructure 

Tel: 4 1 6-327-0390 · 
Cell: 41 6-705-9736 

06/16/20 1 1 
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From: 
Sent: 
To: 
Cc: 
Subject: 

(MEl) 
Calwell, Carolyn (MEl) 

October 5, 2 0 1 0  1 0:54 AM 

Lewyckyj, Maryann a (MEl); McKeever, Garry (MEl) 

Perun, Halyna N. (MEl); Kovesfalvi, Sylvia (MEl) 

FW: RE: Extra Q&A 

High 

Please see draft responses below. 

Rationale for not pursuing directive at this time: Section 25.32(4) of the Electricity Act under which 
origin a l  direction was provided speaks to "direct[ing] the OPA to asume . . . responsibiiity for exercising a n d  
performing al l  duties o f  the Crown . . .  that relates to the procurement of electricity supply . . .  " The direction 
a lso tracked this language. · Accordingly, the original direction went beyond strict procurement and spoke 
to broader responsibility, which I would suggest includes termination, where appropr'rate. I understand· 
that this. interpretation is consistent with past practices . 

· From: Lewyckyj, Maryanna (fV!EI) 
Tuesday, October 05, 2010 10:23 AM 

McKeever, Garry (MEI); Calwell, Caro lyn (t'lEI) 
Cc: Perun, Halyna N. (MEI); Kovesfalvi, Sylvia (MEI); 'colin.andersen@powerauthority.on.ca'; 
'arnir.shalaby@powerauthority.on.ca' 

· 

Subje:ct: RE: Extra Q&A 
High 

I th ink we need an answer to the following questions : 

is this procurement being terminated or simply suspended? 

,A.. We are not proceeding with the gas plant in Oakville and that will naturally have impacts on the 
procurement. Those impacts will be canvassed in discussfons wi.th TransCanada. 

What legal/procedural steps need to be taken now? Is a d irective required? Do the OPA!TransCanada 
need to sign a termfnation agreement? 

,A. d 1 rectrve is not contemplated at this time. The OPA, TransCanada and the Province are \rvorking 
together on this matter. Legal and procedural steps wiH be determined through those discussions. 

if a termination agreement is signed, will the terms be made public? 

!'" Such an agreement would contain commercially confidential information and in l ine with past 
practices, it wi l l  not be released. We will consider any F I P PA requests if and when they are 
received 

Has the OF' A ever terminated a contract of this size before? Has the OPA ever terminated a n y  other 
contracts? 

· 

OPA to respond. 

Is  it poss ible a sma l ler gas plant w il l be put in the SWGTA instead? 

f'oiicy to respond . .  

C a n  you provide some a nswers t o  these questions? 

06/16120 I l 
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Maryanna Lewyckyj 
Senior Communications Advisor 
Ministries of Energy and Infrastructure 

Tel: 41 6-327-0390 
Cell: 4 1 6-705-9736 

06/16/2 0 1 1  
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(MEl) 

Calwell ,  Carolyn (MEl) 

Sent� 
To: 

. Cc: 

October 5,  201 0 1 1 :04 AM 

Lewyckyj, Maryanne (MEi) 

· McKeever, Garry (MEl);  Perun, Halyna ��- (MEl);  Johnson, Paul (MEl) 

FW: RE: Revised QAs 

Importance: High 

Attachments: Confidential.Oct5.doc 

Please see 1 2  and 29 specifically. Also a recurring typo - flagged in comments. 
·
Call 25409 if you need 

clarification. 

--------------�--�·'----
From: lewyckyj, Maryanne (MEI) 
Sent: Tuesday, October 05, 2010 10:53 Af--1 
To: Calwell, Carolyn '(MEl); McKeever, Garry (��EI) 
Subje,ct: FW: RE: Revised QAs 

mn•ort·;,n,ce: High · 

MO wants 1 0  hard copies of revised QAs by 1 1  : i  5 a.m. 

Can you stick with any egreg ious errors and we'll fine tune later? 

I ' m  just checking to make sure previous changes are incorporated. 

Maryanne Lewyckyj 
Senior Cqmmunications Advisor 
Ministries of E n ergy and I nfrastructure 

Tel: 4 1 6-327-0390 
Cell :  4 1 6-705-9736 

From: Lewyckyj, Maryanne (MEI) 
Se11t: October 5, 2010 10:48 AM 
To: Calwell, Carolyn (MEI); McKeever, Garry (IJIEI) 
Cc: 'colin .andet·sen@powerauthority.on.ca'; 'amir5halaby@powerauthority.on.ca' 
SubjE!ct: RE: Revised QAs 
lmportan.ce: High 

Carolyn/Garry: 

Here are the revised QAs. Sorry for the tight timeline. 

Maryanne Lewyckyj 
Senior Communications Advisor 
Ministries of E n ergy and Infrastructure 

Tel: 4 1 6-327-0390 
Cel l :  4 1 6-705-9736 

06/1 6/20 1 I 





Confidential 

T rans Canada was awarded a 900 MW gas-fired generating facility, ;::-;;��rl Th;;----thmugh an OPA competitive procurement in 2009. The OPA has ri 
piant as the optimal solution to add l-ess a number of local and system needs: 

• Local Reliability 
• Re-balancing GTA Supply & Demand: 
o 2 0 1 4  Coal Closure 
• Partnering with Intermittent Renewables 

Local reliabil ity in the SWGTA remains a priority, and can best be addressed with 
sig�ificant transmission work that needs to be completed by 2017-2 0 1 8 .  The 
other three needs in the list are more dependent on provincial demand and 
s u pply and the situation has changed since the 2007 IPSP. Provincial demand is  
bwer than forecasted due to the success of  conservation programs and the 
economic downturn, as well; the supply picture has changed with the significant 
u ptake of new renewables through FIT and the growing potential of distributed 
g e ne ration in parts of the GTA In total sinca 2005, some 8,000 MW of power 
g e neration has been added, and another 1 1  ,000 MW are under development 
As a result, OGS is no longer required in order to meet the 2014 coal closure 
date. 
The OPA continuously plans, monitors and evaluates alternatives_ Changing 
c ircumstances makes it possible to address the provincial coal closure and other 
needs through altemative measures, such as transmission work in the SWGTA 
to address local reliability. There is time to do further work to determine what if 
any g e nerating facilities are required in the future. 

0.25" 



Key Messages 

The changing energy landscape gives us the opportunity to dose and 
replace Ontario's coal p lants by 2014, and meet local energy needs w ithout 
building this project. . 

Gommunities-in-Seuthwect-G-"!=A-stl!Uase-lesal-rellaef!ity-issues,an4-they 
GaR-be..addresse4-wit!HraB&missio!H¥Gffi-!P.-l:f!e-;egi9fh,Since the last !PSP, _ _ .-----{ Focmatted: Font: Bold 

chanqes in regional demand. greater update of our conservation orograms 
and increased supply from other generation sources have all strengthened 
regional reliability. As a result, local power needs can be accommodated 
by reinforcing transmission. rather than building a new gas plant. 

The OPA will consider how best to meet the region's needs as part of the 
!onq-term electricity plan. 

This was a mutual decision reached after extensive oub!ic consultation and 
review. 

The Ontario Power Authority works in the best interest of ratepayers, using 
the best information available to plan fB!'-and procure a reliable supply of 
sustainable and cost-effective electricity. 

Supporting Messages 

_• _Circumstances are different now compared to when the plant was first 
contemplated, and we have a responsibility to respond to changes that 
have happened since the 2007 IPSP. 

.. -------{ Formatted: Bullets and Numbering J 

_• _Provincial demand is lower than forecasted both because of the increasinw-------{ Formatted' Bullets and NumberinSl_) 
contribution of success-Ol-conservation programs in Ontario and due to 
global economic conditions. 

_. _The supply picture has changed significantly because of the tremendous �------{ formatted' Bullets and Numbering I 
response to the OPA's Feed-In Tariff program for renewable energy. 

_• _The prospects for district energy in the GTA are more promising today - - - - - - -j Formatted: Bullets and Numbaring J 
than before the Green Energy Act 

_, _Since 2005, working with others the OPA has made good progress on •------ ·{ Fonnatted: Bullets and Numbering I 
restoring system reliability: generation-capacity in Ontario has increased 
by 8000 MW and a more than 10,000 MW are under development 



"__That's the equivalent of adding the entire generating capacity of Alberta 
and Saskatchewan. 

"--OGS was originally tasked with addressing local reliability, as well as three·---
province-wide objectives: 2014 coal closure, restoring a balance of supply 
a n d  demand in the GT A, and to provide a partner for intermittent 
renewables. 

'!__We have time, and the Minister's Long-Term Plan initiative gives us ari 
o pportunity to consider the best alternatives to address some of the 
province-wide needs. 

o The. needs of the Southwest GTA communities that we identified in 2007 
stil! exist today. 

::___VVe have some time to consider the transmisslon ··work required to meet 
the needs ofthe growing communities in the Southwest GT A. 

"--The public will be consulted on any transmission projects to ensure that 
needed work is done as efficiently as possible, and along existing 
transmission corridors. 

"--The work of planning is done on a continuous basis at the Power Authority 
we constantly test our assumptions and monitor developments to 

respond to changing circumstances. 

"---The Ontario Power Authority designed and ran a best-in-class 
procurement process to ensure a fair, transparent and vigorous 
competition. 

and 

"--The OPA's procurements are designed to get the best competition and thE,•c···--{����au�ll�ets�-�ar�,c:���U 
best resu!ts for ratepayers - both on Cost and the environment. 



Questions and Answers 

1 .  The OPA has always said a gas plant in SWGTA is required, so what's 
changed? 

The changing energy landscape gives us the opportunity to close and replace 
Ontario's coal plants by 2014, without building this project. 

Communities in Southwest GTA still face local reliability issues, and they can be 
addressed with transmission work in the area. 

' 

P rovincial demand continues to be is-lower than forecasteEl e&ffi..because of the · 
increasing wssess-contribution of conservation programs in Ontario and '"de-\9 
global economic conditions. 

The supply picture has changed significantly because of the tremendous 
response to the OPA's Feed-In Tariff program for renewable energy. 

The prospects for d istrict energy in the GTA are more promising today than 
before the Green Energy Act. 

Since 2005, working with others the OPA has made good progress on restoring 
reliability: generation capacity in Ontario has increased by 8000 MW and 

We have time, and the Minister's Long� Term Plan initiative gives us an 
opportunity to consider the best alternatives to address some of the province
wide needs. 

1,_1/'Jl+Who initiated this? The government or TransCanada? 

2�Since the procurement was launched, t11e electricity landscape has •-------{ Focmattect: Bullets and Numbecing j 
undergone sionificant changes. We are always interested in the best 
solution based on the most current information. The government - working 
with the OPA - realized over time that other options were possible. All the 
parties have worked together to determine how best to proceed in this case. 
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Ges[g.RBff-a-Rfl--Fa-R-a-fl&st-H:'. ::l3S.SfF8S4:..lfeffiBffi-pf-3GOS:: t::; e·RSHte-a-fa4F, 
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tr::aFtSffi}S&iG-R..We-ffi.:. . 

��o The OPA continuously plans. monitors and evaluates alternatives. 
Changing circumstances mean we have an oooortunitv to close coal plants in 
Olllario by 2 0 1 4 .  without building a aeneratino facil itv in the SWGTA. 

Demand i s  lower than forecasted both because of the success of consenJation 
proaram s  i n  Ontario and due to alobal economic conditions. 

T h e  suoolv p icture has chanaed sianificantly because of the tremendous 
resDonse to the OPA's Feed-In Tariff prooram for mnewable enero� 
because of the work undertaken since 2005 to add 8,000 MW of oenerating 
capacity in Ontario. 

As well .  there are alternatives in balancing supply and demand in the GT A. For 
in stance. the prospects for d istrict energv are much greater today than before the 
Green Energy a n d  Green Economy Act. 

· 

We identified the need for local reliability in the Southwest GTA in 2007. and that 
need sti l l  exists today. 

V-Je haVe some time to consider the transmisston work reauired to meet the 
needs of the growtno communitfes in the Southwest GTA. 

Nq . Chanoino circumstances mean vye have a n  ooportunity to close coal plants 
iD._Q@ario tly_.f_0 1 4 .  without buildinq a generatino facilitY in the SWGTA. 

and 

0.25" 



4. Are you compromising reliability for political expediency? 

No. Changing circumstances mean we have an opportunity to close coal plants 
in Ontario by 2014.  without building a generating facility in the SWGTA. 

{ Formatted: Bullets and Numbe:i02J 

5. Is the OPA bowing to political pressure from the government? +-------{ Formatted: Bullets and Numbering j 
No. Chanaing circumstances mean we have an opoortunitv to close coal plants 
in Ontario by 2 0 1 4, without building a generating facility in the SWGTA. 

6 .  Are vou moving this plant because of health and safety concerns raised +-------�atted: Bullets and Numbering ] .  
by the community? 

No. Gas plants are safe, and have demonstrated a strong safety record in  
Ontario. 1 he gas fieet in Ontario is a good source of cleaner electricity as we 
close down coal plants and add renewable energy resources. 

The [1?6'/'i'Qcfe�]\'ffiCff!G[Wfpla'�fu:ill have more to say on the role of aas - and ____ . . . . . . .  ·· 
otheftypes of generation in Ontario's supply mix. 

7. How many more gas plants are required in Ontario? 

The Long-term Electricity Plan will have more to sav on the role of gas - and 
other types of generation in Ontario's supoly mix. 

8. You've talked about local needs as well as provincial ones. Since this .. . .. . . . { Formatted: Bullets and Numbering I 
plant was going to address provincial needs, who is going to pick up 
the slack for Oakville? . 

,The power this plant was to provide is not longer required to ensure local . . .. -·· {  Formatted: Font Not Bold 

system reliability. 

Communities in the SWGTA still have needs in terms of local reliability and we 
believe that transmission projects can meet those needs. 

In tem1s of provincial needs, the changing eneray landscape gives us the 
opportunity to close and replace Ontario's coal plants bv 2014,  without bui lding 
this project. 

Provincial demand is lower than· forecasted both because of the increasina 
contribution of conservation programs in  Ontario and due to global economic 
conditions. 

· The supplv picture has changed siqnificaritly because of the tremendous 
response to the OP/I's Feed-In Tariff prooram for renewable energy. .{ Formatted: Right: 0.25'' 



The prospects for d istrict energy in the GTA are more oromisino today than 
before the Green Enerov Act. 

Since 2005, working with others the OPA has made aood orooress on restorino 
system reliability: generation capacity in Ontario has increased bv 8000 MIN and 
a more than 1 0.000 MIN are under development. 

That's the equivalent of adding the entire aeneratino capacitv of Alberta and 
Saskatchewan .  

A l l  of that oraoress means. the Ontario i s  i n  good shape and has time ·to consider 
alternat.fvSs throuqh the olannino process i nitiated by the Mfntster of Enerov. 

I'm proud of the work of our procurement division. They had a job to do and thev 
desioned and ran a best-in-class procurement process to ensure a fair. 
transparent a n d  viqorous competition. 

The OPA's procurements are desioned to oet the best competition and the best 
results for ratepayers - both on cost and the environment 

Keep in mind,  the need we identified in the Southwest GTA in 2007 still exists 
todav. There is a svstem re!iabnitv fssue that c8n be addressed \Nith 
transmtssion work. 

:!_LDid the OPA 

The OPA's procurements are designed to get the_ best competition and the best 
results for ratepayers - both on cost i3nd the environment The selection of the 
proponent was Elooe-.flaaeEl-made on clear and defined criteria, and by a n  
independently-chaired paneL 



Our procurement process did the job it was tasked to do, but circumstances have 
changed. The plant is no longer required for coal closure or demand. And local 
reliability issues in the Southwest GTA can be met with transmission work. 

4-oiZ. Does this mean Toronto needs a Third Line? 

ih1 3. Where will a new plant go? North Oakville? Nanticoke? Kitchener
Waterloo? 

We have not made a decision to build a new plant. We have some time to 
review local energy needs. -time,aml-!Ihe Minister's Long-Term Plan initiative 
gives us an opportunity to consider the best alternatives to address sorne of the 
province-wide needs. 

+-------1 Format""..ed: Bullets and Numbering ) 

ih14. How come you've cancelled the plant in  Oakville but not in  Northern •--·----1 Formatted: Bullets ""d Numberi,;Ql 
York Region? 

Those are two different situations. As I've S3iEI;-Southwest GTA's local reliability 
issues can be addressed through buildingl7l_ transmission. ��i1li1llmi� _...-·1 Fo,matted: HlghHght 

· rt����o�:�wm�'vt?rta�Wmsuff9!"t'lia'm1i§Sl'&� '-------· · 

Transmission projects were rejected by the people of Northern York Region,' and 
a generating facility is required immediately in the region to meet North American 
standards for reliability. (is it just reliability or demand as  well?) 

1 5 .  Well what if on second thought Northern York Region decides they'd •-------{ Focmatted: Bullets and Numbering 

prefer transmission lines instead of a new generating plant? Is this a n  
option for them too? 

16:  How much wil l  this decision cost Wh&t's-ffie-Gest-ef-t.Jlis-GesisieH-to 
Ontario ratepayersl_I-How much more will this transmission a lternative 
cost? 

We will include a full costing of the long-term electricity plan when it is  
released this fall. This change is an important part of the updated plan. 

':li·2-re's-:J9iefiiialioi-5iivif,9 ·c;cisis:-ti!M-kiBFefiCis-off:Wiiai:we:.de:.J;;::i!'la·i;it:u-re--i384 __ _ 
lflef&BF&a-fltimeef-BH.a8lt>rs io consider. We''le-sai9-Befefe-.tro�-l�e 
lfaRSfRiscigR-a�emative--Js-aFplB*im.alel��ffie-wsiM-sa.y-t4aWAe 
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-R--c-v&-Be-BPra89s4-$4-fL-AA-B4F-s?reFf\-i3-t8-Fe--a-H!fi&-pe�At-t-e4atk-a8e8t--B=re-G8st of 
a-n-y-ft!-t�eHBFatiGA-pFSjes-t--+f-f-t�e�tJ{Fe:::!. 

much wm the transmission project cost? 

The cost of transmission project is estimated at $200 M. 

•j 

wm the transmission pro]E,ct start? 

There's a lot of work to do before the project would start, and it does not need to 
begin immediately. We do have time. We anticipate that the work is required by 
the end ot the decade. 

:UJ.20. What's the route of the new transmission work? 

We have some time to consider the transmiss'1on work required to meet the 
needs of the groWing communities in the Southwest GTA. 

The publ ic would be consulted on any transmission projects to ensure that 
needed work is done as efficiently as possible, and along existing transmission 
corridors. 

many homes will be affected? 

\/Ve have not made anv decisionuet. We have some time to consider the 
tran smission work requifed to meet the needs of the growlng cornmuniti�s ln the 
S outhwest GT A. 

The pub!i.c wou�d be consu1ted on ;;my tra nsmissfon projects to ensure that 
needed work is done as efficiently as possible, and along existing transmission 
co rridors. 

Bullets and 

Bullets and 
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+.h22. Is Trans Canada being compensated for the cancellation of a billion �----·--1 Fm-rnatted: Bullets and NumbennJ 

dollar project? 

The Government is in  discussions with TransCanada with a view to reaching a 
mutually satisfactory resolution to contract issues. 

23. So who pays TCPL? Will !hat affect rates as well? 

24. 1s Trans Canada getting a backroom deal for another project later? 

The Government is in discussions with TransCanada with a view to reaching a 
mutually satisfactory resolution to contract issues. 

---�---{!ormatted: Bullets and Numbering 

"�25. Is the cancellation of this project being caused by Trans Canada's �------1 Formatted: Buliets and Numberino ) 
inabi lity to win communityiOMB/court approval? 

No. It's fair to.say the circumstances have changed since the 2007 IPSP, when 
we identified a local need in  SWGTA for a generating facility and also provincial 
needs for coal closure and other system benefits. 

Local area needs still h.ave to be addressed, and transmission work can meet 
that need. 

However, the provincial energy landscape has changed, partially because of 
reduced demand through conservation, and global economic conditions, and 
partially through the success of our Feed-In Tariff program for renewable energy, 

· and the work we've done to help add 8,000 MW of supply since 2005. 

Considered together, it means the plant is  no longer required to ensure ccal 
closure in the province by 2014. 

The plant was also contemplated to help balance supply and demand in the 
GTA, but we see greater prospects for d istrict energy in the region than we did 
before t11e Green Energy and Green Economy Act 

I t  means there is time and opportunity to make the best choices that will address 
real needs today and tomorrow. 

�-ii�26. Why not let Trans Canada's competitors try to build a plant i n  
SWGTA? 

Communities. in the SWGTA do have a need for local reliability. We identified it 
i n  the 2007 IPSP, and it is still true today. We believe those needs can be 
addressed through-transmission work. 

..-�·--�--{ Formatted: Bullets and Numberir,£l ) 
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�€-:.-27. W&!l the �osing proponents_from the s·WGTA proc:m-erne:nt be 
compensated for their t�me and money? 

N o ,  the procurement process has run its course and has been completed. 

)1\Je are examininq a number qf alternative ways to meet the enerqy needs that 
would have been met bv the Oakvilla olant. 
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Gas-plaRi&BFe-5afe,eFIC-flave-GemE>Asl8te8-G-stroR§-Gafety-reG9fE!-lR-GRtafieo 
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From: Calwell, Carolyn (MEl) 

Sent: October 5, 201 0 12 :  i O  Pl\k 

To: Maclennan, Craig (MEl) 

Cc: Perun, Halyna N .  (MEl) 

::sut>JEH::t: TPs for M 

As requested, suggested talking points: 

• TransCanada is an important part of the Ontario energy sector 
o You've done very good work in other areas 
• We a ppreciate the role that you've played 
• And we particularly appreciate the hard work that you put into Oakville 

rage 1. of l 

* We expect that TransCanada will continue to play an important role in the Ontario energy sector i n  
the future 

0? Th ls course of action ls best route for a\! of us 
s; Let's think about our mutuat lo.ng term interests

. 
• We look forward to working with you to resolve outstanding issues i n  a n  amicable and mutually 

satisfac;:tory fashion 

06116/2 0 1 1 





From: 
Sent: 
To: 
Cc: 

(ME!) 

Calwell, Carolyn (ME!) 

October 5,  2 0 1 0  12:22 PM 

Lewyckyj, Matyanna (MEl); McKeever, Garry (ME!) 

Perun, Halyna N.  (MEl) 

FW: 
Attachments: SWGT /l, Gas Plant - Key Messages2.doc 

Please see changes in the attached, 

Carolyn 

From: Levryckyj, Maryanna (MEI) 
Sent: Tuesday, October 05, 2010 12:07 PM 
To: Calwell, Carolyn (MEI); McKeever, GatTY (MEI) 
Cc: Perun, Halyna N. (MEl) 
Su!>jec:t: Pvv: 

Garry: 

I just popped into the briefing. 

The priority is to tu�n around this abbreviated set of Q&As as soon as posslble. 

Maryanne Lewyckyj 
Senior Communications Advisor 
M tnistries of Energy and infrastructure 

Tel: 41 6-327-0390 
Cell: 4 1 6-705-9736 

From: Kulendran, Jesse (MEI) 
Sent: October 5, 2010 11 :51  Al"i 
To: Lewyclcyj, Maryanna (MEI) 

Fw: 

Page 1 of l 

Kulendran · Policy Coordinator · Deputy Minister's Office · Ministry of Energy · Te!.:. 4 1 6-327-7025 · 
Blackberry 4 1 6-206-1 394 

-----------------------

From: fViUIIin, Sean (OPO) 
To: Kulendran, Jesse (MEI) 
Sent: Tue Oct 05 11 :50:20 2010 

from: Sean Mullin <sean.mullin@utoronto.ca> 
To: tv1uliln, Sean (OPO) 
Sent: l"'on Oct 04 21:37:58 2010 

06/1 6/20 1 1  





Kev Messae:es: 

e As- many of you may have heard, the province is_ in the process of updating !ts Long-Term Energy 
Pian. �t is the intention of the government to release thls revised plan within the next: month or 
so. 

@ Today, 1 am he1·e to announce that, at this point ln the development of the riew Energy Plan, I 
an_1 confident that the province no longer needs a .900 MW gas plant in the South-_West GTA. 

" The Long-Term Energy Plan wili show that since the last IPSP, changes in regional demand, 
greater uptake of our conservation programs and increased supply from other generation 
sources have all strengthened regional rellabWty. As a result, local power needs can be 
accommodated by reinforcing transmlssion, rather than building a new gas plant. 

Further details wlH be included in. the Long:-Terr� Energy Plan, but ft-.f&-suffice to say that the: 
Ootarlo electricity systerri is cleaner and more re!iab_le than it was three years ago when the 
need for this plant was first identified. 

0:1... Are you moving this gas _pla nt because of health and safety concerns raised by the 
community? 

The primary rationale is that the powe'r this Plant was to pro�ide is no longer neede.d to ensure 
focal system refiobf!iry. 

The government believes that gas-;7red generation will continue to be a safe and secure part- of 
Ontorfo;s electricity system. Our updated Long-Term Energy Plan will have more to say on the 
rote of gas, and other types of gef!eration, in Ontario's electricity supply mix. 

02. How much will this cost: tax payers? How much wii! this increase the electricity bill of an 
average ratepayer? 

We will include afu!t costing of the Long-Term Energy Plan when it is released. This change is an 
import'ant part cif the updated plan. 

03. What is the status- of the contract \>Vith TransCanada? Are you terminating it today? 

Font: 



04. Do you expect to be sued by TransCanada? 

We enjoy a very positive working relationship with TransCanada and look forward to 
continuing to work with TransCanada 

Os. Does this mean you are going to sole-source a new gas plant to TransCa�ada? 

There are a number of alternative ways of meeting the energy needs that would have been . 
supplied by the Oakville Plant. We are in the process of examining those alternatives 

06. Are you moving the gas plant back to Mississauga? Or elsewhere in the GT A? 

07. Can you confirm the plant wH! be located in Nanticoke? Will you run an open competition for the 
site? 
There are. a number of alternative ways of meeting the energy needs that would have been 
supplied by the Oakville Plant. We are in the process of examining those 
alternatives 1£ 1:@ lF@J :@'@ t **"""' 

08. Does this mean you will need to build more transmission in the GTA? 

Qg. Will you start a new prOcurement process to cite a nei.v plant? 

We are examining a number of alternative ways to meet the energy needs that would have 
been met by the Oakville plant. 



From: 
Sent: 
To: 
Cc: 

Calwell, Carolyn (MEl) 

October 5 ,  201 0 1 2:48 PM 

Lewyckyj, Maryanna (MEl) 

Md(eever, Garry (MEl); Perun, Halyna N .  (MEl )  

FW: RE: SWGTA announcement 

tmporfance: High 

Attachments: SWGTA Gas Plant - Key Messages3_1 230pm.doc 

I have no substantive changes - I caught a couple of typos. 

Carolyn 

---·---·------�-------------------,----

From: Lewyckyj, Maryanna (MEI) 
Sent: Tuesday, October 05, 2010 12:38 PIVi 
To: M cKeever, Garry (MEI); Ca lwell, Carolyn (MET) 
Cc: Perun, Halyna N. (MEI) 
Su:bject: RE: SWGTA announcement 

High 

I just spoke to Kevin powers, who has been attending the meeting on SWGTA. 

H e  says M O  plans to d o  an  announcement i n  Oakville tomorrow (time and locations TBD). 

Al icia J ohnston (MO comms d i rector) told me she'd d rafted a news release, but I haven't seen it .  

Page 1 of 1 

H e re i s  a short l ist  of Q&As that MO wanted turned around ASAP for meeting with TransCanada at 2:30 
p .m .  

l 'rn  going to g o  back through the longer version o f  the QAs to  try to incorporate a l l  the changes and add 
other questions that came in. 

Will touch base with you later. 

f\,1aryan na Le\.rvyckyj 
Senior Communications Advisor 
M i ntstrles of E�ergy and lnfrastructUre 

Tel: 4 1 6-327-0390 
Ceil: 4 1 6-705-9736 
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As m a ny of you may have heard, the province is in the process of updating its Long-Term E nergy 
Plan.  It is the intention of the government to release this revised plan within the next month o r  

so. 

Today, I a m  here to a nnounce that, at this point in  the development of the new E nergy Plan,  I 
a m  confident that the province no longer needs a 900 MW gas plant in the South-West GTA. 

Accordingly, the proposed Oakville gas plant wil l  not proceed. And I will not be asking the OPA 

to move this plant elsewhere in the South-West GT/1.. 

The Long-Term Energy Plan wil l  show that since the l a st IPSP, changes in regional demand; 
greater uptake of our conservation programs and i ncreased supp!y from other generation 

sources have all strengthened regional  reliability. As a result, local power needs can be 

accommodated by reinforcing transmis?ion, rather than building a new gas plant. 

' Further details will  be included i n  the Long-Term Energy Plan, but it is suffice to say that the 

Ontario e lectricity system is cleaner and more reliable than it was three years ago when the 
need for this plant was first identified. 

Are you moving 
cornmunity? 

gas because of hPC!It·h and safety concerns raised by the 

The primary rationale is that the power this plont was to provide is no longer needed to ensure 
loco/ system reliability. We believe the local reliability needs can be met through a transmission 
solution. 

The government believes that gas-fired generation will continue to be o safe and secure part of 
Ontario's electricity system. Our updated Long-Term Energy Plan will have more to say on the 
role of gas, and other types of generation, in Ontario's electricity supply mix. 

How much will this cost tax navers' How much will this mcre;;se the electricity bill of an 
av','""" ratepayer? 

We will include a full costing of the Long-Term Energy Plan when it is released. This change is an 
important part of the updated plan. 

What is the status of the contract 

We no longer need a gas plant in the South- West G T  A .  We are discussing the effect of that 
determination with TransCanada. 

TramCanada has long been an important part of Ontario's electricity sector. We value the role 
TransCanada plays and as the government finalizes its L TEP we expect that TransCanada will to 
play an important role. 



04. Do you expect to be sued by TransCanada? 

We enjoy a vel)' positive working relationship with TransCanada and look forward to 
continuing to work with TransCanada. 

Os. Does this mean you are going to sole-source a new gas plant to TransCanada? 

There are a number of alternative ways of meeting the energy needs that would have been 
supplied by the Oakville Plant. The !JEP will have more to say on the role of gas and other 
types of generation in Ontario's supply mix. 

0 6 .  Are you moving t h e  gas plant back t o  lvlississauga 7 O r  elsewhere in the GTA? 

No. There are no plans to locate the plant in Mississauga or elsewhere in the GTA. We are 
currently in the process of developing our Lang Term Energy Plan and details around where 
generation and transmission decisions will be forthcoming in that plan. 

07. Can you confirm the plant will be located in Nanticoke? Wi l l  you run an open competition for t h e  
site? 
There are a number of alternative ways of meeting the energy needs that would have been 
supplied by the Oakville Plant. We are in the process of examining those 
alternatives through our Long Term Energy Planning process. 

08. . Does this mean you will need to build more transmission i n  t h e  GTA? 

Additional transmission is one of a number of alternative ways of meeting the energy needs 
in not only Oakville but across the GTA. A ddressing aging infrastructure to meet the needs of 
Ontarians is a key area that we are looking at as we develop_our Long Term Energy Plan · 
those sorts of details will be forthcoming shortly. 

I 09. Will you start a new procurement process to E�ite a new plant? 

We are examining a number of alternative ways to meet the energy needs that would have 
been met by the Oakville plant. 



�well, Carolyn {MEl) 
From; 
Sent: 

To: 

Subject 

importance: 

Calwel!, Carolyn (MEl) 

October 5,  201 0 1 :06 PM 

Lewyckyj, fV1aryanna (ME!) 

McKeever, Garry (ME!); Jennings, Rick (ME1); Perun, Halyna N. (MEl) 

FVV: SW News re�ease 

High 

Attachments: SWGTA I\!R_V2_0 5 1 0 .doc 

No legal concerns. The second paragraph is m issing a word or tvvo. 

Csrolyn ---------
Frorn; Lewyckyj1 �·1aryanna (Jv'!EI) 
Sent: Tuesday, October OS, 2010 12:58 Pr-1 

Calwell, Csrol ·yn (MEl); f�cKeever, Garry (fJiEI) 
Cc: Jen nings1 Rick (rvJEI); Perun, Hatyna N. (MEI) s�,������FW::: SVI/ News re!ease 
I: High 

Need copy reviewed by 2 p.m. 

Maryanna Lewyckyj 
Sen for Communications Advisor · 
Ministries of Energy and lnfrastructure 

Tel: 4 1 6-327-0390 
Cell: 416-705-9736 

Frorn: Lewyckyj, tv'laryarma (f·1EI) 
Sent: October 5, 2010 12:52 PlvJ 
To: Calwdt, Carolyn (MEI); McKeever1 Garry (MEl) 
Cc: Jennlngs1 Rick (fv1E:1); Perunr Halyna N. ( ivlEI) 
Surb]ect: FVV: SVV Nev.,rs release 
Importance: Hlgh 

Can you review ASAP. 
Ma ryann a Lewyckyj 
Senior· Communications Advisor 
fAlnistrles of Energy and Infrastructure 

le!: 4 1 6�327�0300 
Cell:  41 5-705-9736 

From : Johnstonr FJicia 
Sent: Oc:ober 51 2010 12:43 Plvi 
To: Lev;ycky:L tv1aryanno U·1EI); Powers, Kevin (fviEl) 
Cc: Ku!enc:Jran, Jesse (f·iEI); f\1acLennan, Craig fv'iu!lin1 Sean (OPO) 

SW Nevvs release 

Maryanne; and Kevin, 

Here is my cut at the news release. V.Je should review \'lith the restric:ed gmup <Jt 2pm to get sign-off on 
language. 

Please dcn't distribute further beyond the group that was in the Q and A discussion. 

Al icia 

1 1 





Ministry of Energy 

Not 
McGuinty Government to Invest in Transmission to Meet Local Power Demands 

October 6 ,  201 0  

Ontario is taking action to keap the lights on in Southwest Greater Toronto A.rea homes a nd 
businesses without the construction of a proposed natural gas plant in Oakville. Ontario ' s  
e l e ctricity system is cleaner and more reliable than i t  was four years a g o  when the n e e d  f o r  t h i s  
p l a nt was first identified t o  meet local demands for e lectricity. New transmission l ines into the 
area are bei n g  proposed to ensure that the growing region will have enough e lectricity to m eet 
future needs of area homes,  hospital s ,  schools and businesses while ensuring that ail  d irty coal-

generation is shutdown the end of 20'14 . .  

This  a nnouncement comes as Ontario is  preparing and consulting on a n  updated Long-Term 
Energy Plan ,  which wHI update ohaHgesciwdemand forecasts, supply from new generation 
brought online ,  reflect improved conservation efforts and other factors that impact power 
planning decisions.  

" O ntarians can count on the McGuinty government to keep the l ights on today a n d  into t h e  
future because o u r  plan h a s  delivered results - over 8000 megawatts of new cleaner power. I ';n 
confident that when we present our updated Long-Term Electricity Plan later this year we wil l  l a y  
out a responsible a n d  cost-effective plan that does not include a new natural g a s  plant i n  
Southwest GTA." 
- Hon. Brad Duguid, Minister of Energy 

'T m delighted to share this news with the community . .  

-Kevin Flynn 

f< FACTS 

" need for a dditional generation in Southwest GTA was first identified in 2006 . Since 
then,  addit ional supply has come o n line and the demand picture has changed in the region.  

" Ontario permanently closed four m ore units of d i rty s m og-producing coa l-fired generation on 
October 1 ,  2 0 1 0 ,  four years ahead of schedule. 

• I n  2009, m ore tha n 80 per cent of our generation carne from emissions-free sources. 

LEARN MORE 

Read a b o ut the update to Ontario's Lono-Te_rrn Enerov Plan and hovv tg offer vour vie.r;s. 
L earn n1ore a bout renewabie en era'{ i n  0Dtario_ .. 
Finci_out about how Ont?rio is ohasinq_g_ldLcoa l-flL�<:LfE.ileration. 

Andrew Block, Minister's Office, 4 1 6-327-6747 ontario.ca/energy-news 
Anne Smith, Cormn u n lc2tions Branch '� 1 6-327-7225 Disponible en franysis 
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(ME!) 
From: Ca!welt, Carolyn (MEl) 

Sent: October 5, 2 0 1 0  4:04 PM 

To: . Lewyckyj, Mary anna (MEl);  McKeever, Garry (MEl)  

Cc: Perun, Halyna N. (MEl); Jennings, Rick (MEl) 

Subject: RE: RE: Revised QAs 

The proposed changes have been incorporated. /\dd!tiona[ thoughts, with additions underlined 

Short Qs & As 

is 

We n o  longer need o gas plant in the South-West GTA and1 as a result, this plant will no 
longer proceed. 

We enjoy a very positive working relationship with TransCanado and lookforword to 
continuing to work with them. The OPA will continue ongoing discussions with 
TransCanada regarding the status of their contract. NOTE NO 1 CLEAR I 0 ME THA T 
OPA HAS BEEN HA VING ONGOING DISCUSSIONS - IF WE CAN'T CONFIRM THIS FA CT1 
THE SENTENCE SHOULD COME OUT 

TronsCanada has long been an important part of Ontario's electricity sector. We value the 
role TronsCanada plays and1 as the government finalizes its L TEP1 we expect that 
Trans Canada will to p lay an important role in Ontario energy future. 

Long Qs & P..s 

1 mean 

There is the potential for additional transmission requirements to address reliabil ity 
this decision does not advance the case for a third 

Change is to ensure that this A does is consistent with other statements re: transmlssion. 

V\!e have not made a decision to build a new plant We have some time to review local 
e nergy The Minister's Long-Term Plan initiative gives us an opportunity to 
consider the best alternatives to address some of the province-wide needs. 

Note: Saying we have not made a decision to bu11d a new p!ant is  very different than the statement in the ·, 
short Q and As: "I will not be asking the OPA to move this plant elsewher·e i n  the GTA". 

06/ 1 6/20 1 1  
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There's a lot of work to do before the project would start. At this preliminary stage. the cost of 
transmission project is estimated at $200 M .  

Note - to make it consistent with other tx questions. 

From: Lewyckyj, f1aryanna (MEI) 
Sent: Tuesday, October 05, 20J..O 3:36 PI"\ 

To: Calwell, Carolyn (MEI); f"lcKeever, Garry (r'1EI) 
Cc: Perun, Ha lyna N. (MEl); Jec.�ings, Rick (lYlE!) 
Subject: RE: Revised QAs 
Importance: High 

I know it's been a crazy day, but I'm hoping you can take a look at the attached short and long Q&As a nd flag any . 
issues. 

Lots of emails fiying around and I want to make sure nothing slipped through the cracks. 

Maryanne Lewyckyj 
Senior Communications Advisor 
Ministries of Energy and Infrastructure 

Tel: 41 6-327-0390 
Cell: 41 6-705-9736 

06/16/20 l I 



{MEl) 
From: Calwell, Carolyn (MEl)  

Sent: October 6,  2010 1 1  :39 AM 

To: Lewyckyj, Maryann e (MEl); McKeever, Ganry (MEl ) ;  Jenn ings, Rick (MEl); Perun, Halyna N. (MEl) 

Cc: Powers, Kevin (MEl ) ; Cooper, Linda (MEl); Kulendran, Jesse (MEl);  Wismer, Jenrlifer (MEl )  

UbJie€t: RE : URGENT - Review needed b y  NOON TODAY - SW G T  A docs 

A couple of minor risks to flag. 

02 - Should litigation arise with TrensCanada, they are likely to rely on a statement by the Minister that 
the p lant was going to cost more than $1  B (0.2).  That said, TransCanada has better evidence (the 
s f g n ed contract) to support this fact The risk cou�d be mitigated by a more general reference to the cost 
of plants generally of this size, etc. 

I n  the Remarks, the statements on page 4 that l ink children's breathing with polluted air.gives rise to a low 
risk thai they could be used to bolster claims related to delete1·ious health impacts of coal. You could 
modify the first statement by removing "and polluting the air our kids breath" after "full tilt" and the second 
statement by rern?ving the word "!iteral!y" in reference to "we can brEathe easfern. 

Carolyn 

From: Lewyckyj, Maryanna (fvlEI) 
Sent: Wednesday, October 06, 2010 10:43 Afvl 
To: fvlcKeever, Gany (fv!EI); Jennings, Rick (MEI); Perur1, Haiyna N, (MEI); Caiwell, Carolyn (MEI); 
'amir.shalaby@powerauthority.on.ca'; 'colin,andersen@powerauthority.on.ca' 
Cc: 'Ben Chin'; Powers, Kevin (MEI); Cooper, Linda (t�EI); Kulendran, Jesse (MEI) 
SutljE;ct: URGENT - Review needed by NOON TODAY - SW GTA docs 
Im,porta•noa: High 

Attached are a news release (clean and marked up) as well as Q&As and remarks that need to be 
reviewed by NOON TODAY. 

Please flag a ny errors in fact or messaging. 

I ' m  a lso sending tl;e news release and QAs as straight text to assist with a n y  1·eviews that must be done 
on B l ackBerry. 

M a ryan na Lewyckyj 
Senior Communications Advisor 
M'1nistrles of Energy and Infrastructure 

Tel: 41 6-327-0390 
Ce!l: 4 1 6-705-9736 

"'"�'A" Plant 
McGuinty Government to Invest in Transmission to Meet Local Power Demands 

October 7 ,  2.0 l 0 

Ontario is taking action to keep the lights on in  Southwest G reater Toronto Area homes and 
businesses without the construction of a proposed natural gas plant in Oakville. 

06/[ 6/20 1 1  



Page 2 of 6 

When the need for this plant was first identified four years ago, there were higher demand projections for 
electr-icity in the area. Since then changes in demand and supply - including 8,000 MW of new, cleaner 
power and successful conservation efforts - have made it clear this proposed natural gas plant is no 
longer required. Transmission investments are being proposed to ensure that the g rowing region will 
have enough electricity to meet future needs of homes, hospitals, schools and businesses. 

The government is currently updating Ontario's Long-Term Energy Plan to ensure a strong, reliable, 
dean and cost-efiective electricit-y system that elimi.Dates reliance on dirty coal. 

QUOTES 

"As we're putting together an update to our Long-Term Energy Plan, it has become clear we no longer 
need Lhis pla11t in Oakville. With transmission investments we carr keep the lights on and still shut down 
all dirty coal-fired generation." · 

Hon. Brad Duguid, Minister of Energy 

''I'm delighted to share thi.s news with the commmlity . . . .  " 

-Kevin Flynn 

QUICK FACTS 

TI1e need for additional generation in Southwest GTA was fu·st identified in 2006. Since then, 
additional supply has come online and the demand picture has changed in the region. 
Ontlli-io permanently closed four more milts of dirty smog-producing coal-fired generation on 

October 1, 201 0, four years ahead of schedule. 
In 2009, more than 80 per cent of our generation came from emissions-free sources. 

Kev Messages: 

• Ontario is taking action to keep the lights on in Ontario homes and businesses. We've brought 
over 8,000 MW of new cleaner power online and upgraded over 5000km of transmission a n d  
distribution. We just shut down four more units o f  dirty coal-fired generation, four years ahead of 
�chedule. 

• Our plan i n  working to build a more reliable and cleaner energy system. 

• We are in the process of updating our Long-Term Energy Plan, to be released later this fall .  

• Today, I am here to announce that, at this point i n  the development of the new Energy Plan,  I 
am confident that the province no longer needs a 900 MW gas plant in Oakville. 

• The proposed Oakville gas· plant will not proceed and will not be relocated elsewhere in the 
GTA. 

• The Long-Term Energy Plan will show that changes in regional demand, g reater uptake of our 
conservation programs and i ncreased supply from other generation sources have all 
strengthened overall supply. 

• Ontario's electricity system is cleaner and more reliable than it was four years ago when the 
need for this plant was first identified 

06/16/201 I 



Q 1 .  

3 of 6 

o As a result, local powar naads can ba accommodated by investments in trEmsmission, rathar 
than building a naw gas plant. 

• Wa look forward to delivering an updated Long-Term Energy Plan that will ensure that Ontario 
continue to build a strong, reliable and clean enNgy system that will keep the lights on hare i n  
Oakville and i n  communities acmss Ontario . .  

plant because of health 

No. The main reason we are not moving ahead with tha construction of this plant is because 
circumstances have changed and we no longer need the power it would heve provided to en sura 
local system reliability The need for reliability continues to exist and we believe this can b e  met 
with a transmission solution. 

The government believes that gas-fired generation will continue to be a safe and secure part of 
Ontario's electricity system Our updated Long-Term Energy Plan will have more to say on the 
role o f  gas, and other types of generation, in Ontario's electricity supply mix. 

How much wii! this cost rai:e�)ajrel·s? 
average ratepi3}'E)r'? 

will increase the electricity bill an 

We are here today to convey to the community that we are not moving forward with a .gas plant 
to meet the anergy requirements of the area. 

We recognize how important this issue is to the people of this community, which is why we are 
making this announcement today. 
!his plant is not required anymore - it was going to cost over $1 billion. 

Our Long Term Energy Plan will provide a costing of the necessary investments to keep the 
lights on in communities like Oakville and phase out dirty coal generation. 

I will be presenting our updated Plan later this faiL 

is the status the contract Are it 

We n o  longer need a gas plant in the South-West G TA We are discussing tile effect of tha t  
determination with TransCanada. · 

TransCanada has long been an important part of Ontario's electricity sector. We value tile role 
TransCanade plays and es the government finalizes its L TEP we expect that TransCanecfa will 
continue to play an important role. 

· 

expect to be 

We have a very positive working relationship with TransCanada and look forward to continuing to 
work with TransCanade. We continue to be in discussion with them. 

mean a nevv 

There are a number of alternative ways of meeting the energy needs that would heve been 
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supplied by the Oakville Plant. The L TEP will have more to say on the role of gas and other 
types of generation in Ontario 's supply mix. 

Q6. Are you moving the gas plant back to Mississauga? Or elsewhere in the GTA? 

No. There are no plans to locate the plant in Mississauga or elsewhere in the GTA. We are 
currently in the process of developing our Long Term Energy Plan and details about generation 
and transmission decisions will be forthcoming in that plan. 

Q7. Can you confirm the plant will be located in Nanticoke? Wi!l you run an open competition 
for the site? 

There are a number of alternative ways of meeting the energy needs that would have been 
supplied by the Oakville Plant. We are in the process of examining those alternatives through 
our Long Term Energy Planning process. 

Today, we are here to convey to the community that we are not proceeding with the natural gas 
plant because we have been able to identify alternatives to meet the energy requirements. 

Q8. Does this me.an you will need to build more transmission in the GTA? 

Additionaltransmission is one of a number of alternative ways of meeting the energy needs in 
not only Oakville but across the GT A. Addressing aging infrastructure to meet the needs of 
Ontarians is a key area that we are looking at as we develop our Long Term Energy Plan - more 
information will b e  forthcoming shortly 

Q9. Will you start a new procurement process to site a new plant? 
Additional transmission is one of a number of alternative ways of meeting the energy n eeds in 
not only Oakville but across the GT A. Addressing aging infrastructure to meet the needs of 
Ontarians is a key area that we are looking at as we develop our Long Term Energy Plan - more 
information will b e  forthcoming shortly. 

· 

Q10. The OPA has always said a gas plant in SWGTA is required, so what's changed? 
As recently as this spring your government was talking about how this plant was 
critically needed. Now you are backing away? 

In the process of updating our Long-Term Energy plan it has become clear that conditions have 
changed and a gas plant is no longer required in the area. · 

Changes in regional demand, greater uptake of our conservation programs and increased supply 
from other generation sources have all strengthened overall supply. As a result, local power 
needs can be accommodated by investing in transmission, rather than building a new gas plant. 

Q1 1 .  is the government bowing to local opposition to the gas plant? 

In the process of updating our Long- Term Energy plan it has become clear that conditions have 
changed and a gas plant is no longer required in the area. 

Today, we are here to convey to the community that we are not proceeding with the natural gas 
plant because we have been able to identify alternatives to meet the energy requirements. 

We can meet reliability needs and close coal plants in Ontario by 2014, without building a 
generating facility in this area. The Long-Term Energy Plan will show that since this proposed 
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plant was first contemplated there have been changes in regional demand, greeter uptake of our 
conservation programs and increased supply from other generation sources. As a res ult, local 
power n eeds can be accommodated by transmission investments, rather than building a new gas 
plant. 

this a case 

In the process of updating our Long-Term Energy plan it has become clear that conditions h a ve 
changed and a gas plant is no longer required in the area. We will be able to meet the e nergy 
needs of the region through other altematives. 

more 1n 

The Long-term Energy Plan will have more to say on the role of natural gas - and other types of 
generation in Ontario's supply mix. I am hera today to provide certainty to the community that 
this proposed plant is no longer needed because of the progress we have made. 

needs as we! I as ones. Since plant was 
neects, who is going to pick up the slack for Oakvi!le? 

Our government will ensure that long-term reliability is achieved in this region and across 

to 

Ontario. We've already brought online more than 8; 000 MW of new cleaner power. Local power 
needs for this area can be accommodated through transmission investments, rather than b uilding 
a new gas plant. 

5. VVeren�t trans�n ission 
m uch? 

Demand for power has changed significantly in the past four years. In addition the supply picture 
!Jas improved because of the lllfork undertal,en since 2003 to add more than 8,000 M\N of 
generating capacity in Ontario. We 've also had a tremendous response to our Feed-In Tariff 
program for renewable energy 

Our government will ensure that long-term reliability is achieved in this region. Local power 
needs can be accommodated through transmission investmants, rather than building a new gas 
plant. 

mean 

Th e Long-term Energy Plan will !Jave more to say about transmission needs. Today's 
announcement does not acfvance the case for a third transmission line into Toronto. 

come but 

These are two very different situations. Southwest G TA 's local reiiability issues can b e  
addressed through building transmission. 
The need for new reliable electricity generation i n  northern York Region has been an issue for 
several years. Any interruption in the supply or distribution could have serious and widespread 
impacts and affect power supply to residences, businesses and institutions like hospitals and 
schools. 
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Q 1 8. What exactly would the transmission work invoive? Are these upgrades? Additional 
lines? A smarter grid? · 

No decisions have been made yet. We will review local needs as part of the Long-Term Energy 
Plan review. 

Today, we are here to convey to the community that we are not proceedi n g  with the natural gas 
plant because we have been able to identify alternatives to meet the energy requirements. 

There are existing transmission corridors into the area. There are a number of options available 
for transmission investments that could meet future needs of the area. I'm here today to say that 
the gas plant is not moving forward. 

Qi9.  I f  new lines are required, where will they go? 

No decisions have been made yet. 
And we have some time to consider the transmission work required to meet the needs of the 
growing communities in the Southwest G TA. The substantial investments we have m a de in the 
past seven years to bring .new g6meration online has given us that time. 
The public would be consulted on any transmission projects to ensure that needed work is done 
as efficiently as possible, and as much as is feasible, along existing transmission corridors. 

Q20. Why are you announcing this now while consultations are ongoing for your socca!!ed 
plan? 

We 'll be presenting our updated Long-Term Energy Plan later this year. The plan will speak to 
how we will continue to ensure there is enough power to keep the lights on in Ontario homes and 
businesses. Our government is listening to Ontarians as we develop this plan. 

I'm here today to provide certainty that this proposed plant will not be moving forward. 
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From: Caiwell, Carolyn (MEl) 

Sent: October S ,  2 0 1 0 1 1 :57 AM 

Lewyckyj, Maryanna (MEl) 

1 7 

Gc: McKeever, Garry (MEl) ;  Jennings, Rick (MEl);  Perun, Halyna N. (MEl) ;  Powers, Kevin (MEl) ;  Cooper, 
Linda (MEl);  Kulendran, Jesse (MEl);  Wismer, Jennifer (MEl) 

SubjE,ct: RE:  URGENT - Review needed by NOON TODAY - SW GTA docs 
Yes, that would work. 

Carolyn 

From: Lewyckyj, Maryanna (IVJEI) 
Sent: Wednesday, October 06, 2010 1 1. :52 Arvl 
To: Calwell, Carolyn (MEl) 
Cc: McKeever, Garry (MET); Jennings, Rick (MEl); Perun, Halyna �L (fJ!El); Powers, Kevin (MEI); Cooper, 
Linda (MEI); Ku lendran,Jesse (MEl); Wismer, Jennifer (IVIEI) 
Sull:tje:ct: RE: URGENT - Review needed by NOON TODAY - SW GTA docs 
Inm,>rtance: High 

For Q 2 ,  can we change the response to say: 'Trans Canada said the plant was going to cost more than 
$1 bil l ion" (assuming we can find a Trans Canada news release, ftnancials or another public document 
where TC outlines the cost. 

Maryan n a  Lewyckyj 
Senior Communications Advisor 
M i n istries of Energy and Infrastructure 

Tel: 4 1 6-327-0390 
Cell: 4 1 6-705-9736 

From: Calwell, Carolyn (MEl) 
Sent: October 6, 2010 11 :39 AM 
To: Lewrck:yj, Maryanne (MEI); fvJcKeever·, Garry (MEI); Jennings, Rick ([VIEI); Perun, Halyna N. (MEI) 
Cc: Power·s, Kevin (MEI); Cooper, Linda (MEl); Kulendran, Jesse (t�EI); Wismer, Jennifer (�1EI) 
Su:bie,ct: RE: URGENT - Review needed by NOON TODAY - SW GTA docs 

A couple of minor risks to fiag. 

Q2 - S h ould litigation arise with TransCanada, they a re likely to rely on a statement by the Minister that  
the plant was going to cost more than $ i  B (Q.2). That said, TransCanada h a s  better evidence (the 
signed contract) to support this fact The risk could be mitigated by a more general reference to the cost' 

of plants generaf!y of this size, etc. 

In the R emarks, the statements .on page 4 that l ink cllildren's breathing with polluted air gives rise to a low 
risk that they could be used to bolster claims related to deleterious health impacts of coal. You could 
modify the first statement by removing "and polluting the air our kids breath" after "full ti lt'' and the second 
state m e n t  by removing the word "titeral!y" !n reference to "we can breathe easier". 

Carolyn 

From: Lewyckyj, Maryanna (IV!El) 
Sent: Wednesday, October· 06, 2010 1 0 : 43 AM 
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To: McKeever, Garry (MEI); Jennings, Rick (MEl); Perun, Halyna N.  (MEl); Calwell, Carolyn (MEI); 
'ami r .shalaby@powera uthority .on .ca'; 'colin .andersen @powerauthority .on .ca' 
Cc: 'Ben Chin'; Powers, Kevin (FV!El); Cooper, Linda (MEl); Kulendran, Jesse (!"lEI) 
Subject: URGENT - Review needed by NOON TODAY - SW GTA docs 
Importance: High 

Page 2_ qf 7 

Attached are a news release (clean and marked up) as well as Q&As and remarks that need to be reviewed by 
NOON TODAY. 

Please flag any errors in fact or messaging. 

I'm also sending the news release and QAs as straight text to assist with any 
·
reviews that must be done on 

BlackBerry. 

fv1aryanna Lewyckyj 
Senior Communications Advisor 
Ministries of Energy and Infrastructure 

Tel: 416-327-0390 
Cell: 4 1 6-705-9736 

Oakvil le Power Plant Not Moving Forward 
McGuinty Government to Invest in Transmission to Meet Local Power Demands 

N EWS October 7 ,  2 01 0  

Ontario is taking action to keep the lights on in Southwest Greater Toronto Area homes and businesses 
without the construction of a proposed natural gas plant in Oakville. 

When the need for this plant was first identified four years ago, there were higher demand projections for 
electricity in the area. Since then changes in de.mand and supply - i ncluding 8,000 MW of new, cleaner 
power and successfu l conservation efforts - have made it clear this proposed natural gas plant is  no 
longer required. Transmission investments are being proposed to ensure that the growing region wil l  
have enough electricity to meet future needs of homes, hospitals, schools and businesses. 

The government is currently updating Ontmio's Long-Tenn Energy Plan to ensure a strong, reliable, 
clean and cost-effective elect1icity system that eliminates reliance on dirty coal. 

QUOTES 

"As we're putting together an update to our Long-Term Energy Plan, it has become clear we no longer 
need this plant in OaJ...rville. With transmission investments we can keep the lights on and still shut down 
all dirty coal-fired generation." 

Hon. Brad Duguid, Minister of Energy 

"I'm delighted to share this news with the community . . . .  " 

-Kevin Fly1m 

QUICK FACTS 

8 The need for additional generation in Southwest GTA was first identified in 2006. Sirrce then, 
additional supply has come online and the demand picture has changed in the region. 
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()ntario pern1anently dosed four rnore units of dirty smog-producing eoaJ.-f.ued generation on 
October 1 ,  20 1 0, four years alJead of schedule. 
In 2009, more than 80 per cent of our generation came from emissions-free sources. 

• Ontario is taking action to keep the lights on in Ontario homes and businesses. We've broug
.
ht 

over 8 , 000 MW of new cleaner power online and upgraded over 5000km of transmission a n d  
distribution. We just shut down four more units of dirty coal-fired generation, four years ahead of 
schedule. 

· 

e Our plan in working to build a more reliable and cleaner energy system. 

• We are in the process of updating our Long-Te:m Energy Plan, to be released later this fal l .  

• Today, I a m  here to announce that, at this point in the development of the new Energy Plan,  I 
am confident that the province no longer needs a 900 MW gas plant in Oakville. 

· 

$ The proposed Oakville 
GTA. 

plant will not proceed and will not be relocated elsewhere i n  the 

The Long-Term Energy Plan wi l l  show that changes In regional demand, greater uptake of our 
conservation programs and increased supply from other generation sources have a l l  
strengthened overal l  supply. 

· 

Ontario's electricity system is cleaner and more reliable than it was four years ago when t h e  
need for this plant was first identified 

As a result, local power needs can be accommodated by investments i n  transmission, rathe r  
than building a new gas plant. 

We l ook forward to delivering an updated Long-Term Energy Plan that will ensure that Ontario 
continue to build a strong, reliable and clean energy system that wil l  keep the lights on here i n  
Oakville and in communities across Ontario. 

lvo. The main reason we are not m oving ahead with the construction of this plant is because 
circumstances have changed and we n o  longer need the power it would have provided to ensure 
local system reliability. The need for reliability continues to exist and we believe this can b e  mel 
with a transmission solution. 

!he govemment believes that gas-fired generation will continue to be a safe and secure part of 
Ontario 's elactricity system. Our updalecl Long- lerm Energy Plan will have more to say on the 
role o f  gas, and other types of generation, in Ontario's electricity supply mix. 

cost ratepayers? a n  

VVe a re here today to convey t o  the community that we are not moving forward with a g a s  plant 
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to meet the energy requirements oi the area. 

We recognize how important this issue is to the people of this community, which is why we are 
making this announcement today. 
This plant is not required anymore - it was going to cost over $1 billion. 

Our Long Term Energy Plan will provide a costing of the necessary investments to keep the 
lights on in communities l ike Oakville and phase out dirty coal generation. 

I will be presenting our updated Plan later this fall. 

Q3. What is the status of the contract with TransCanada? Are you terminating it today? 

We no longer need a gas plant in the South-West G TA. We are discussing the effect of that 
determination. with TransCanada. 
TransCanada has long been an important part of Ontario's electricity sector. We value the role 
TransCanada plays and as the government finalizes its L TEP we expect that TransCanada will 
continue to play an important role. 

Q4. Do you expectto be sued by TransCanada? · 

We have a very positive working relationship with TransCanada and look forward to continuing to 
work with TransCanada. We continue to be in discussion with them. 

Q5. Does this mean you are going to sole-source a new gas plant to TransCanada? 

There are a number of alternative ways of meeting the energy needs that would have been 
supplied by the Oakville Plant. The L TEP will have more to say on the role of gas and other 
types of generation in Ontario's supply mix. 

Q6. Are you moving the-gas plant back to Mississauga? Or elsewhere in the GTA? 

No. There are no plans to locate the plant in Mississauga or elsewhere in the GT A. We are 
currently in the process of developing our Long Term Energy Plan and details about generation 
and transmission decisions will be forthcoming in that plan. 

Q7. Can you confirm the plant will be located in Nanticoke? Will you run an open competition 
for the site? 

There are a number of alternative ways of meeting the energy needs that would have been 
supplied by the Oakville Plant, We are in the process of examining those alternatives through 
our Long Term Energy Planning process. 

Today, we are here to convey to the community that we are not proceeding with the natural gas 
plant because we have been able to identify alternatives to meet the energy requirements. 

QS, Does this mean you will need to build more transmission in the GTA? 

Additional transmission is one of a number of alternative ways of meeting the energy needs in 
not only Oakville but across the G TA. Addressing aging infrastructure to meet the needs of 
Ontarians is a key area that we are looking at as we develop our Long Term Energy Plan - more 
information will be forthcoming shortly. 
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Will you start a new procurement process to site a new plant? 
Additional transmission is one of a number of alternative ways of meeting the energy n eeds in 
not only Oakville but across the GTA. Addressing aging infrastructure to meet the needs of 
Ontarians is a key area that we are looking at as we develop our Long Term Energy Plan - more 
information will b e  forthcoming shortly. 

said a plant in SWGT A required, so what's changed? 
spring your government was taiK111a ?Jnm.�r how this was 

needed. Now are backing "'"'''"'"·? 

In the process of updating our Long-Term Energy plan it has become clear that conditions have 
changed and a gas plant is no longer required in the area. 

Changes in regional demand, greater uptake of our conservation programs and increased supply 
from other generation sources have all strengthened overall supply. As a result, local power 
needs can be accommodated by investing in transmission, rather than building a new gas plant. 

to 

In the process of updating our Long- Term Energy plan it has become clear that conditions h a ve 
changed and a gas plant is no /anger required in the area. 

Today, we are here to convey to the community that we are not proceeding with the natural gas 
plant because we have been able to identify alternatives to meet the energy requirements. 

We can meet reliability needs and close coal plants in Ontario by 2014, without building a 
generating facility in this area. The Long- Term Energy Plan will show that since this proposed 
plant was first contemplated there have been changes in region a/demand, greater uptake of our 
conservation programs and increased supply from other generation sources. · As a result, local 
power needs can be accommodated by transmission investments, ratl?er than b uilding a new gas 
plant. 

a case of a it 
In the process of updating our Long-Term Energy plan it has become clear that conditions h ave 
changed and a gas plant is no longer required in the area. We will be able to meet the energy 
needs of the region through other alternatives. 

are 

The L ong-term Energy Plan will have more to say on the role of natural gas ancl other types of 
generation in Ontario 's supply mix. I am here today to provide certainty to the community tha t  
this proposed plant is n o  longer needed because o f  the progress we have made. 

You've talked about needs as well as ne.�.Hine·b! 
add ress provincial needs, who to pick 

was 

Our government will ensure that long-term reliability is achieved in this region and across 

g to 

Ontario. We 've already brought online more than 8, 000 MW of new cleaner power. Local power 
needs for this area can be accommodated through transmission investments, rather than building 
a n e w  gas plant. 
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Q 1 5 .  Weren't transmission improvements an option in 2007? Have things really changed that 
much? 

Demand for power has changed significantly in the past four years. In addition the supply picture 
has improved because of the work undertaken since 2003 to add more than 8, 000 MW of 
generating capacity in Ontario. We'\fe also had a tremendous response to our Feed-In Tariff 
program for renewable energy. 

Our government will ensure that long-term reliability is achieved in this region. Local power 
needs can be accommodated through transmission investments, rather than building a new gas 
plant. 

Cli 6 .  Does this mean Toronto needs a Third Line? 

The Long-term Energy Plan will have more to say about transmission needs. Today's 
announcement does not advance the case for a third transmission fine into Toronto. 

Qi7. How come you've cancelled the plant in Oakville but not in Northern York Region? 

These are two very different situations. Southwest GTA's focal reliability issues can b e  
addressed through building transmission. 
The need for new reliable electricity generation in northern York Region has been an issue for 

several years. Any interruption in the supply or distribution could have serious and widespread 
impacts and affect power supply to residences, businesses and institutions !ike hospitals and 
schools. 

Q 1 8. What exactly would the transmission work involve? Are these upgrades? Additional 
lines? A smarter grid? 

No decisions have been made yet. We will review /ocaf needs as part of the Long-Term Energy 
Plan review. 

Today, we are here to convey to the community that we are not proceeding with the natural gas 
plant because we have been able to identify alternatives to meet the energy requirements. 

There are existing transmission corridors into the area. There are a number of options available 
for transmission investments that could meet future needs of the area. I'm here today to say that 
the gasp/ant is not moving fonNard. 

Q19.  !f  new lines are required, where will they go? 

No decisions have been made yet. 
And we have some time to consider the transmission work required to meet the needs of the 
growing communities in the Southwest G TA. The substantial investments we have made in the 
past seven years to bring new generation online has given us that time. 
The public would be consulted on any transmission projects to ensure that needed work is done 
as efficiently as possible, and as much as is feasible, along existing transmission corridors. 

Q20. Why are you announcing this now while consultations are ongoing for your so-ca!led 
pian? 
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We 'II be presenting our updated Long-Term Energy Plan later this year. The plan will speak to 
!1ow we will continue to ensure there is enough power to keep the fights on in Ontario homes and 
businesses. Our government is listening to Ontarians as we develop this plan. 

I'm here today to provide certainty that this proposed plant will not be moving forward. 

0611 6/20 1 1  





Penm, 

From: 
Sen!!: 
To: 

N. lfin !::H 

lewyckyj, Maryanna (MEl )  

October 6 ,  2010 6:25 P M  

McKeever, Garry ( MEl); Jennings, Rick (MEl) ;  Calwell, Carolyn (MEl ) ;  Perun, Halyna N .  ( ME l ) ;  
Powers, Kevin (MEl); Cooper, linda (MEl ) ;  l<ulendran, Jesse ( M El) ;  Wismer, Jennifer (ME l )  

RE: Final news release and  media advisory 

Importance: H igh  

Attachments: SWGTA_NR_20 1  0 1 007 F I NAL doc; SWGTA Gas Plant_MediaAdvisory 07  OCT 201 0 
F INAL. doc 

Attached are the final version of the news release and media advisory. 

The media advisory is scheduled to go out at 1 0:45 a . m. tomorrow morning. 

Event is  at 1 p.m at Otello's Banquet Hall in Oakvil le. 

Maryanna Lewyckyj 
Senior Communications Advisor 
M inistries of Energy and Infrastructure 

Tel: 4 1 6-327-0390 
Cell : 416-705-9736 
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('� t?ontario 
Oakvi l le Plant Not M oving Forward 

Ministry of 

McGuinty Government to Invest in Transmission to Meet Local Power Demands 

N EWS October 7, 201 0 

Ontario i s  taking action to keep the lights on in Southwest Greater Toronto Area homes a n d  
businesses without the construction of a proposed natural gas plant in Oakville. 

When t h e  need for this plant was first identified four years ago, there were higher demand 
projections for electricity in the area. Since then changes in demand and supply - inclu d i n g  
m ore t h a n  8,000 megawatts of new, cleaner power a n d  successful conservation efforts have 
made it clear thai il1is proposed natural gas plant is no longer required. A transmission solution 
ca n ensure that the growing region wil l  have enough e lectrici,ty to meet future needs of homes, 
hospital s ,  schools and businesses. 

The government is currently updating Ontario's Long-Term Energy Plan to ensure a strong , 
reliable, clean and cost-effective electricity system that eliminates reliance on d i rty coal. 

QUOTES 

"As we're putting together an update to our Long-Term Energy Plan, it has become clear w e  no 
longer need this plant in Oakville. With transmission investments we can keep the lights on a n d  
stili shut down al l  dirty coal-fired generation." 

· 

- Hon. Brad Duguid, Minister of Energy 

"I am tremendously pleased that this power plant has been stopped and will not be built 
a n ywhere in Oakvil le. As the MPP, my first duty is to the people in my community and I a m  
g rateful for the support they have shown me throughoUt this process. I would also like to thank 

McGuinty and Minister Duguid for their willingness to listen to the concerns I brought 
forward on behalf of my constituents." 

· 

- Kevin Flynn, MPP, Oakville 

• The need for additional  generation in Southwest GTA was first identified in 2006. Since 
then, additional supply has come online and the demand picture has changed in the reg i o n .  

• Ontario permanently closed four more units of d irty, smog-producing, coal�fired generation 
on October i ,  201 0, four years ahead of schedule. 

" I n  2009, more than 80 per cent of our generation came from emissions-free sources. 

Read about the update to Ontario's Long-Term Energy Plan and how to offer your views. 
Learn more about renewable energy in Ontario. 
cind out a_IJ_out how 0Dl§[io is phasing_ ou(_CSJBI-fired�ration. 

--·---·-··--

Andrew Block, Minister's Office, 41 6-327-6747 
Anne Smith, Communications Branch 41 6-327-7226 Disponible en franqais 





ntario 
Ministry of Energy 

Energy Make Annou ncement in Oakvil le 
Su 

· October 201 0 

The Honourable Brad Duguid, Minister of Energy, and Oakville. M P P  Kevin Flynn, will make an 
important announcement in Oakville regarding how Ontario will  meet the energy needs of the 
region. 

Date: Thursday, October 7, 2010 

Location: 

1 :0 0  p.m. 

Otello's Banquet & Conference Room 
2273 Royal Windsor Drive 
Dutchess Room 
Oakvil le,  O N  

And rew Bloc!(, Minister's Office, 4 16-327-6747 
Anne Sm ith , Communications Branch, 4'1 6-327-7226 Disponible en franr;ais 





(MEl) 

F rom: Calwell, Carolyn (MEl) 

Sent: October 7, 2010 9:49 AM 

To: '""wyckyj, Maryanna (MEl) 

Cc: Perun, Halyna N. (ME!) 

oh.ior+· RE: RE: Market impact of SW GTA announcement 
I must evacuate my buHdlng. PreHminary ana1ysis belOw. Bottom Hne - TransCanada must assess 
whether Its securities· wi!l be . impacted and then repo1i publicly to the Securities Commission. 

TransCanada h a s  ongoing disclosure obligations because it is a publ icly traded company. A.s a result, it 
must, accordlng to securities law, forthwith issue and file a news release disclosing the nature and 
substance of a material change. lt also has ob!lgat\ons to file a report with the Securities Commission. 
There . a re also corresponding restrictions on trading securities on persons who have knowledge of the 
change. 

A material change is defined to indude any change in  business or operations that would reasoriab!y be · 
expectc'd to h ave a significant effect on the market or va!LJe of any securities of the company. 

These obligat�ons fall within TransCanada's- responsibil ities. !n other words, the g overnment has no 
obl igations in th is regard. 

Fmm: lewyckyj, Maryanna (IViEI) 
Sent: Trrursday, October 07, 201 0  9:22 AM 
To: Calwell, Carolyn (MEI) 
Cc: Perun, Halyna N. (MEI) 
Subject: RE: Market impact of SW GTA. announcement 
Ir�lp,orii:EI:�oa: High 

C a rolyn: 

l ' rn sure better minds have turned their attention to this, but is there any issue about the SW GTA. 
an n o u n  cement being made whi le gas ma_rkets are open for trading? 

I'm assuming TransCanada is obliged to make specific disclosures through SEDAR and/or request e heft 
in trad ing on the TMX if they have information whlch they ttiln.k will  have a rnaterial impact on stock 

· 

trading_ 

Has a nJ'Dne considered the effect on gas markets? 

llliaryanna Lewyckyj 
Senior Communications Advisor 
Min istries of Energy and Infrastructure 

Tel: 4 1 6-327-0390 
Cel l :  4 1 6-705-9736 

061l 6/201 1 



, 

I 
I 

I 
I 



From: Calwell, Carolyn (MEl) 

Sent: October 7, 201 0 3:24 PM 

To: McKeever, Garry (MEl); Lewyckyj, Maryanna (ME!) 

Cc: Jennings, Rick (MEl); King, Ryan (MEl); Perun, Halyna N. (MEl); Wismer, Jennifer (MEl); Kulendren , Jesse 
(MEl) 

Subject: RE: 

l have nothing to add - t have no concerns wlth this copy. · 

Carolyn 

from: McKeever, Garry (MEI) 
Thursday, October 07, 2010 3:23 PI"! 

To: Lewyckyj, Maryanna (f"iEI); Calwell, Carolyn (ME!) 
Cc: Jennings, Rick (IV!EI); King, Ryan (IViEI); Perun, Haiyna N. (ME!); Wismer, Jennifer (fViEI); Kulendran, 
Jesse (fV! EI) 
Sut)·iec:l:: RE: 

I caught a couple of sma l l things in Q i and 03. Tracked. 

from: Lewyclc_ryj, Haryanna (ME!) 
Sent: October 7, 2010 3 :02 PM 
To: �1cKeever, Garry (ME!); carwell, Carolyn (MEl) 
Cc: Jennings, Rick (tJIEI); King, Ryan (ME!); Pe1·un, Halyna N. (IJIEI); Wismer, Jennifer (MEi); Kulendran, 
Jesse ( iV!El) 
Su!Jjec:l:: P.N: 

! just got a revfsed set of QAs from Ancia Johnston. 

Some q uestions on transmlssion were added. 

I'd appreciate it if you could took at the copy and see if there are any Inaccuracies. 

Maryanna Lewyckyj 
Senior· Communications Advtsor 
Ministries of Energy and !nfrBstructure 

Tel: 41 6-327-0390 
Celi: 41 6-705-9736 

From: J ohnston, Alicia (t"iEI) 
Sent: October 7, 2.010 2.:57 PM 
To: Lewyckyj, Maryanna (MEI) 

Fw:-

------· ---- ·---------·----------·�------------

From: ALICIA JOHNSTON <aliciajollnston@rogel·s.com> 
To: Johnston, Alicia (MEl) 
Sent: Wed Oct 06 2.2:53:07 2010 

061! 61:20 1 1 ' 





From: 
Sent: 
To: 
Cc: 

Wilson, Mall iha (JUS) 
October 1 3, 201 i 8:06 AM 
Perun, Halyna N. (ENERGY) 
Calwell, Carolyn (ENERGY); Roszell, Rand (ENE); Lipman, Jay (ENE); Slater, Craig (JUS) ;  
Scarfone, Janet (JUS) ;  Salim, Fateh (JUS) 
Re: Final slides - used at briefing 

Thx very much. This is a very helpful report. Everyone worked as a team and I want to thank everyone involved. We will 
wait to see what happens next 

Sent from my BlackBerry Wireless Device 

From: Perun, Halyna N. (ENERGY) 
To: Wilson, Mal liha (JUS) 
Cc: Calwel l, Carolyn (ENERGY); Roszell, Rand (ENE); Lipman, Jay (ENE); Slater, Craig (JUS); Scarfone, Janet (JUS); 
Salim, Fateh (JUS) 
Sent: Wed Oct 12 17 :26 :34 2011 
SubjE:ct: F ina l slides - used at briefing 

Priviieqed and Confidential 

Mail iha: 

Jay and I thought that you'd l ike to know how things went at the briefing this morning. ( I am re-sending to you the s l ides 
that were used at the briefing). 

The SOC was quite familiar with this matter and it was apparent that she had been briefed on the Mississauga Gas Plant 
matter before the writ dropped. 

Colin Anderson (OPA CEO) provided most of the details about the plant. 

I spoke to t11e option of proceeding with legislation. SOC asked rny view as to the feasibil ity of this option in a minority 
government and I replied that while legislation would provide certainty it is a very public way of proceeding and will l ikely 
need buy-in from other parties in opposition which could be brokered (given that the other two parties also said that they 
do not support a plant in  that location). 

Kevin French for M O E  addressed the regulatory option (Jay was there in support). The discussion was brief on this point 
as it was apparent that there was not appetite on the part of the SOC for using the MOE regulatory tools. 

OPA General Counsel M ihe Lyle addressed the consequences of terminating the contract without cause. 

Ultimately, the discussion centered on moving forward with negotiating with the Developer to stop building at the 
Mississauga location and moving to another location. A number of possible locations were discussed - but i t  was note'd 
that moving to another location may also have challenges - community support and various approvals would be required. 

Eastern Power has not contacted the OPA - to follow up on statements made by the politicians. Nor has OPA reacl1ed 
out to Eastern. SOC advised that politicians and their staff have been told not to communicate with Eastern. 

Colin asked that communications lines be developed for the OPA to use (i ) should Eastern call and for (2) media calls. 

Similarly, government should have media lines in place. Deputy Lindsay was going to follow up with Energy 
Communications d irector (they will fly by legal) 

Deputy Lindsay spoke of a "negotiating mandate". SOC wanted folks to begin working on material to take to Cabinet to 
scope out a mandate. The materials would detail the sunk costs and lost profits. Deputy Lindsay asked what would be 





Sent: 
To: 
Cc: 

Privileged and C onfidential 

Perun, Halyna N, (MEl) 
December i 3,  201 0 i 2:47 PM 
Maclennan, Craig (MEl)  
Calwell, Carolyn (MEl)  
RE: 

Hi - Have been on the phone with the OPA - and bottom line is that MOU alone will not suffice. !I direction . is required 
whether or not an MOU is in place. At this po.lnt, OPA is of the view that an MOU is premature; further, the d irection too is  
not as urgent ap

.
parentty - but we'B continue working on ft. Status of urgency of d lr8ction may change i f  -ther·e becomes a 

need for a binding letter of intent to cover off audit 'needs. Sounds l ike OPA counsel have atready started working on a 
directton (as have we) - so we'fl compare the two for best product. 

Halyna N. Perun. 
fi/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (41 6) 3 25-6681 I Fax: (41 6) 325-1 781 
BB: (41 6) 671'2607 
E-mail: Halvna.Perun2@ontario.ca 

Notice 
This communicati o n  may be sollcitor/dient privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. 1\ny dissemination or use of this information by others than the intended recipient(s) is 
prohibited. If you have recefved this message in error please notify the Writer and permanently delete the message a n d  
al l  attachments. Thank you. 

From: Caiweli, Carolyn (fvJEI) 
Sent: December 13, 2010 12:30 PM 
To: lv1aclen nan, Craig (fVIEI) 
Cc: Perun, Halyna N. (MEI) 

Re: 

!\greed. 

From: rviacleilnan, Craig (fVIEI) 
To: Calwell,' Carolyn (MEI) 
Cc: Perun, Halyna N. (MEI) 
Sent: Mon Dec 13 11 :53:04 2010 
Sut1jec:t: Re: 
O k. If they can do i t  w an rnou that is better than a d irective. 

From: Calwell, Carolyn (fvJEI) 
To: fv1aclen nan, Craig (r�EI) 
Cc: Perun, Halyna N .  (MEl) 



Sent: Man Dec 13 1 1 :43:05 2010 

Subject: Re: 

Hi Craig - Halyna will follow up with the OPA and get back to you. I'm back tomorrow. 

Carolyn 

From: Maclennan, Craig (MEl) 
To: Calwell, Carolyn (MEI) 
Sent: Man Dec 13 10:42:42 2010 

Subject: 
So did lawyers think the mou was enough? 

c 

Craig Maclennan 
Chief of Staff 
Oifice of the Minister of Energy 
T e!: 4 i 6-327-3550 
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From; 
Sent: 
To: 
Cc: 
Subject: 

MacLennan, Craig (MEl )  
December 13 ,  2010  1 2:49 PM 
Perun, Halyna N.  (MEl )  
Calwell, Carolyn (MEl) 
RE: 

Can you s h eich out a timeline and moves on this file similar to the last org chart we had . . .  Carolyn -you k n ow what I am 
talktng about. 

From: Perun, Halyna N.  (MEI) 
Sent: December 13, 2010 12:47 PM 
To: MacLennan, Craig (MEI) 
Cc: Calwell, Carolyn (MEI) 
Sut)jec:t: RE: 

Privileged a ml Confidential 

Hi - Have been on the phone with the OPA - and bottom lin<e is that MOU alone will not suffice, A direction is requ ired . . 
whether o r  not an  MOU is i n  place. At this point, OPA i s  of t11e view that an MOll is premature; further, the· d irection too i s  
not a s  urgent apparently .- but we'll continue workii1g o n  it. Status of urgency of direction may change i f  there becom e s  a 
nced for a binding letter of intent to cover off audit needs. Sounds like OPA counsel have already started working o n  a 
d irection (as have we) - so we'll cOmpare the DNo for best product. 

· 

Halyna N: P erun 
A/Director 
Legal Services Branch 
M inistries of Energy & Infrastructure 
777 Bay  S treet, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (41 6) 325-6681 I Fax: (41 6) 325- 1781  
BB :  (41 6) 67 1 -2607 
E-mail : Hah:.Da.Perun?@ontario.ca 

NqtLc:g 
Thls comm unication may b·e so!icitor/cllent privileged and contain confidential information intended onty for the  person(s) 
to whom i t  Is  cddressed.  Any dissemination or use of this information by others than the intended recipient( s )  ls  
prohibited. I f  you have received this message i n  error please notify the writer and permanently d elete the message and 
al l  attachments. Thank you. 

----·-----------�--

'rom: Calwell, Ca rolyn (MEI) 
>nt: December 13, 2010 12:30 P�1 

MacLennan, Craig{MEI) 
)erun, Haiyna N .  (t1EI) 

�ct: Re: 

'tman, Craig ( IVI EI) 
1rolyn (MEI) 
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Cc: Perun, Halyna N. (MEl) 
Sent: Mon Dec 13 1 1 : 53:04 2010 
Subject: Re: 

Ok. If they can do it w an mou that is better thari a directive. 

From: Calwell, Carolyn (MEl) 
To: Maclennan, Craig (MEl) 
Cc: Perun, Halyna N. (MEl) 
Sent: Mon Dec 13 1 1 :43:05 2010 

Subject: Re: 

Hi Craig - Halyna will follow up with the OPA and get back to you. I'm back tomorrow. 

Carolyn 

From: JvlacLennan, Craig (ME!) 
To: Calwell, Carolyn (MEl) 
Sent: Mon Dec 13 10:42.:42 2010 

Subject: 
So .did lawyers think the mou was enough? 

c 

Craig Maclennan 
Chief oi Staff 
Office oi the Mlnister oi Energy 
Tel: 416-327-3550 
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Perun, Halyna N. (MEl) 

To: 
Cc: 

December 1 3, 201 0  3:56 PM 
'Susan.Kennedy@powerauthority.on.ca' 
Calwell, Carolyn (MEl) 

Subject: 

Great - thanks Susan 

Halyna. Pe1·un 
A\Director 
Ph:  4 1 6  325 6681 
BB: 4 1 6  6 7 1  260/ 

Sent using BlackBerry 

· Re: Our Conversatiom 

Frorn: Susan Kennedy <�usqn.Kennedv(Wpowesauthoritv .ocl.ca>. 
To: Perun, Halyna N. 

tvlon Dec 13 14:4:>:42 2010 
Su:b}ec!t: Our Conversatiom 

Sorry for the de!ay - got kidnapp8d pr8tty much immedlately after I hung up. 

No real updates internally. 

VVe can/wil l prepare a draft at this end and circulate for discussion. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
Ontario Power Authority 
T: 41 6-969-6054 
F :  41 6-969-6383 
E: susan.kennedv@power?uthodtv.on.ca 

This e-rnall message and any flies transmitted with it are intended only for the named reclpient(s) above and may contain informaUon that ls 
privileged, confidentiat and/or exempt from disclosure under appllcable law. If you are not the intended recipient(s), any_d1ssemlnatfon, 
distribution or copying of this e-rnali message or any fHes transmitted with it is strlctly prohibited. If you have received this message i n  error, 
or are not thE: named rccipfent(s), please notify the sender immediately and delete this e-rnail message, 
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From: 
Sent: 
To: 

Perun, Halyna N. (MEl) 
December 14, 201 0  5:29 AM 
Calwell, Carolyn (MEl) 
Fw: Our Conversatiom 

[ -took susan k up on their offer to develop a d irection as opa knows more details than we at this pOint and susan said that 
she thiught the direction wou�d need. to specifically refer to oakville - I didn't s8nd her our version i n  the circumstances. 

Re crajg's request - we can chat about it but- p1ease go ahead and find out frorn h im what he needs if you are- not clear 

· Halyna Perun 
r'\\Dlrector 
Ph: 4 ie, 325 668 1 
BB: 4 1 6  6 7 1  2607 

Sent using Bl ackBerry 

From: Per·un, Halyna N .  (r/IEI) 
'Susan. Kennedy@ pow era uthority .on. ca' <Susan. Ken nedv(rupowerauthorit¥. on .ca > 

Cc: Calwell, Carolyn (MEI) 
· 

Sent: M9n Dec 13 15:55:30 2010 
Su:bject: Re: Our Conversatiom 

Great - thanks Susan 

Halyna Perun 
A\Director 
Ph: 4 1 6  325 668"1 
BB: 4 1 6 6 7 1  2607 

Sent using BlackBerry 

-------·---· 
From: Susan Kennedy <Sus"an.r:::ennedv@pQyverauthodtv.on.ca> 
To: Perun, Ha lyna N .  (!ViEI) 
Sent: ivlon Dec 13 14:43:42. 2.010 

Our Conversatiom 

Sori)l for the delay - got kidnapped pretty much immediately after I hung up. 

No real u pdeies internally. 

We can/will prepare a draft at this end and circulate for discussion. 

Susan H. Kennedy 
'Jirector, Cerporate/Commercia! Law Group 
:::Jntario Power Authority 
f: 41 6-969-6054 
- 41 6-969-6383 
- · susan. kennedV@powerauthorrtv.on.ca 

----·---



This e-rnail message and any files transmitted with it are Intended only for the named recipient(s] above and may contain information that is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message In error, 
or a re not the named recipient(s), please notify the sender immediately and delete this e-mail message. 
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From: Calwell, Carolyn (MEl) 
December 1 5, 20"10 1 2:20 PM 
MacLennan, Craig (MEl) 

Sent: 
To: 
Cc: Wismer, Jennifer (MEl);  Perun, Halyna N. (MEl) 

Timeline 

Confidentia!!So!icitor-C/ient Privileged 

As requested, the foHowing is an outline of next steps and expected tirne1ines related to TransCanada and the l<itcherier
Water!oo-Carnbridge planL 

I'Aemorandum of Understandino 

lit under negotiation between the OPA and TransCanada - drafts exchanged 
o purports to address write down for TransCanada for 20i 0 and reflects agreement to work toward n egotlating i n  

good iaitil a 4 5 0  M W  plant i n  K-W-C 
. . 

· 

• need to b e  finalized and signed by mid-January - before TransCanada closes its 2010 books 

I ndemnification f\oreernent 

" also under negotiation between the OPA and TransCanada - drafts exchanged 
e purports to address TransCanada's _exposure for potentia! cancef!atlon of turbines order. 
o required b y  end of December - re!ated to TransCanada's order agreeni ent 

Direction to the OP J\ 
• will address procurement of plant ii1 K-W-C . 
((< draft has b?en prepared by OPA for M i nistry's consideration and is being circulated within OPA - we haven't seen 

the draft yet (we have also prepared a draft) 
· 

• a d irection i s  required regardless of MOU - but content may be influenced b y  MOU 
[> expected for January - OPA advises that they are not looking for this urgently, but best to resolve "sooner o r  

!ater" 

=:tower Purchase Aoreement 

li' negotiations between OPA and Tran:;;Canada to commence in 201 1  
$ timellnes for completion not yet determined 

:>[ease let me know if you need anyihing further. 

:::arolyn 

:::arolyn Calwell 
)eputy D irector (P.), Legal Services Branch 
vli nistry of Energy, Min istry of I nfrastructure 
vi inistry of the Attorney Geneml 
'77 Bay Street, 4th Floor Toronto, ON M5G 2E5 
lei. 41 6-21 2-5409 

�his communication may be soHcitor/dient privileged and contain confidential information intended on!y for the pers o n (s) to 
vhom it ts add ressed.  Any dissemination or use of this i nformaUon by others than the intended recipient{s) is prohtblted. if 



you have received this message in error please notify the writer and permanently delete the message and al l  attachments. 
Thank you. 
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Sent: 
Susan Kennedy [Susan.Kennedy@powerauthority.on.ca] 
December 16 ,  201 0  1 0:56 AM 

To: Calwell , Carolyn (MEl) 
Subject: 
Attachments: 

Draft Directive 
· KWC Directiva_v3.docx 

Susan H. Kennedy 
Directo1·, Corporate/Commercial Law Group 
Ontario Pov;er Authority 
i : 41 6-969-6054 
F: 41 6-969-6383 
E: _?_usan .ken nedy(ci)powerauthoritv.on.ca 

-----------------·-

This e-mail message ancl any files transmitted with it are intended only for the named redpient(s) above and may contain information that is 
privileged, cpni1dentia!- and/or exempt from disclosure _under applicable law. If_you are not the intended recipient(s), any dissemination, 
distributioh or copying Of this e-mail message,or any tiles transmitted with it [s strictly pr:ohibited. If you have received this messag12 ln error, 
or are not the narned reclplent(s)1 pi ease notify �he sender Immediately. and delete this e-mail message. 
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LEGAL ADVICE - P R IVILEGED AND cON FIDENTIAL - NOT FOR CI RCULATION 

December 2 0 1 0  

Mr. Coli.01 Anderson 
Chief Executive Officer 
Ontario Power Authority 
Suite i 600 

1 20 Adelaide Street West 
Toronto, ON M5H IT!  

Dear Mr-. i\nderson,' 

I Hl conn_ection 1:vith -my authority as the: Mioister of Energy in o. 
slatutmy puwer of mi1'1isterial direction that I have respec tario Po 

A") under scoction 25.32 of fue Electricity Act, 1998 (tbe 
Kitcllener-Waterloo-Cambridge Area New Supply 

It Long Term Energ,ry Plan, the Government 
natrua! gas-fired plant in the YJtchener- · 

demand is growing at more fuan twice the pr 

the continued need for 2� p eiLking 
area (the "KWC Area") where 

The Ministry has detennic'1ed that it is prudent and to build a simple cycle natural gas
fired power plant that has a nan1epl aeily of approximately 450MW for deployment in the. 
KWC Area by [the spring of2014] 

On August 1 8, 2008, the ii'l]g;wor Minister of Energy, the Honourable George Smitherman, 
Directi.ve\l,) the OP A to initiate a competitive procurement process for a directed (the "SW � 

corribi.ned-cycle { 
8501 

.EJ:-s-fued electjcity generation facility \Vith a rated capacity of up t o  
' fC::�deployment in the southwest Greater Toronto .Area (the "SViGTA 

the OPA concluded the SWGTA Procurement and signed a contract (the 
with TrausCanada Energy Ltd, ("TransCanada") to design, build and 

operate a 900MW generating station in Oakville (the "Oakville Generating Station") over a 20 

year tenu. 

On Octob er 7, 2 0 1 0, I announced (i) that the Oakville Generating Station would not proceed as 
changes in demand and supply have made the Oakville Generai:h1g station no longer uecessrcry 
and, (ii) that a transmission solution will be implemented to maintain reliable supply in the 
soutl1weSt Greater Toronto J-:\rea. 



LEGAL ADVICE - PRIVILEGED AND CONFIDENTIAL - NOT FOR CIRCULATION 

Procurement of Kitchener-Waterloo-Clliubridge Area New SuoJ2ly 

In light of the foregoing, members of the Ministry of Energy staff have concluded that it is 
prudent to negotiate a project with TransCanada to replace its Oakville Generating Station 
project and meet the KWC Area supply requirement [by spring of 2014]. Ministry of Energy 
staff members have had discussions with TransCanada regarding such a project. 

Direction 

I direct the OP A to proceed with negotiations with TransCanada related to 
a view to: 

a) negotmtmg and executing m1 implementation agreement which would, :��ong other 
things, provide that the OPA indemnify TransCanacla ending the completion of a final 
contract with respect to certain costs that TransCan 
the [spring of 2014] is to b e  met; 

b) concluding a11cl executing a definitive contract with 
which will address the reliability needs desClibed above. 

a by .[J;me 30, 2 0 1 1] ,  

In negotiating tllis contract, it i s  anticipated that th ·n have regard to (i) a reasonable 
balancing of risk and reward for TCE, and ('tj:te costs bly incnrred by TCE with respect 
to the Oakville Generating Station and tl:ie fiiilltal value the SWGTA Contract to assess the 
appropriate economic value of the J.(WC Project i'�9further expected that the contract provide 
for an in service date ()f no later th ring of 2014] . 

For greater clarity, the OP A is n 
TransCanada if it is llil.able to 
requirements of this directf: . 

ir�d by this direction to enter into a contract with 
��nent with TransCanada on terms that satisfy the 

I further direct that ..c.irective is hereby revoked. "i? 

ective shall be e ectiye and binding as of the date hereof. 

Brad Duguid 

Minister of Energy 



Frorn: 
Sent: 
To: 
Cc: 
Subject: 
li,ttachments: 

Calwell, Ci3rolyn (rviEI) 
December 20, 201 0 2:39 PM 
King, Ryan (MEl); MacCallum, Doug (MEl); Jenkins, Alison (CSS) 
Jennings, Rick (MEl); Perun, Halyna N: (MEl) 
Draft Direction to the OPA re: KWC plant 
KWC Directive v3.docx; KWC TransCanada Direction.20 1 2  20i O.cln.docx; KWC 
TransCanada Direction.20 1 2  2010.docx 

· 

Confidentiai/So/icitor-C/ient_Privi/eged 

As you may know, the OPA has asked for a direction related to TransCanada and the Kitchener-Waterloo-Cambridge gas 
plant. The OPA prepc1red a first draft-of tile direction. I have reviewed and revised it For ease cif reference, ! enclose uie 
OPA's origim·lf document ('r0NC Directive v.3), a tracked changes version of my mark up and a clean version of my mark 
up, 

As you win see from the content, r have made a few assumptions in drafting - desire to Hmit references to Oakvil!e; 
expectation that TransCana?a will need aH approvals, etc. ! arn happy to reVise as· required - my revisions are the start of 
a discuss ion. 

!n  terrns of timing, the OPA·has advised that lt can dea! wlth TransCanada's audit needs through its own dOcumentation, 
s o  there is no urgency to have this out before the end of the year. The OPAwould like this directiOn around early/mid 
January. 

I would be happy to meet to discuss the draft if that is helpful to you. I look forward to your input . 

Carolyn 





lEGAl ADVICE - PRIVILEGED AND CONFIDENTIAL - NOT FOR CII'CULIUION 

December E<, 2 0 1 0  

Mr. Colin _Anderson 
Chief Executive Officer 
Onta�rio Po�ef A.uthority 
Suite 1 600 

120 Adelaide Street West 
'Toronto, ON M5H 1 Tl 

D ear h1r. r�nderson, 

Supply 
I 1n connection \vith my authority as the Ivfinister 
statu�m-:-v pov;er of r.L1ir1istericl direction that I have in respec 

under section of the Electricity Act, 199.8 (the 

Kitcbener-Waterloo-Cambridge Area New Sunnly 

It its Long Term Energ-y Plan, the Government iqj�nti'J 
natuml gas'fued plant in the Kitchener-Wate 
demand is growing at more thlli' twice the pr 

the 

the continued need for a peaking 
3Tea (the "K\VC r\Iea") where 

The Ministry haD detennined that it is prudent and to build a simple cycle nat-ural gaD-
fired power plant that has a namepl, acity o f  approximately 450lv[W for deployment in the 
KWC Area by spring of 2014] WC Project") . 

.Southwest Greater Tontifto Area Surmly 

On August 1 8, 
directed (the 

combined-cycle ifi'i�nr·cl'l\6 
850_ 1 

.Minister of Energy, the Honomable George Smithernum; 
ec;t.l v''"'' the OP A to initiate a competitive procnrement process for a 

electricity t;eneration facility with a rated capacity of up to 
eployncent in the southwest Greater Toronto Area (the "SW GTA 

the OPA conclnded the SWGTA Procnrement and signed a contract (the 
with TransCanada Energy Ltd. ("TransCanada") to design, bnild and 

operate a 900lvfW generating station in Oakville (the "Oakville Generating Station") over a 20 
year tenn. 

O n  October 7,  2010, I annmmced (i) that the O akville Generating Station would not proceed as 
ch2mges in demand and supply have made the Oak-ville Generating station no longer necessary 
2,nd, (ii) that a transmission solution will b e  implemented to maintain reliable supply in the 
southwest Greater Toronto Area. 



LEGAL ADVICE - PRIVILEGED AND CONFIDENTIAL - NOT FOR CI RCULATION 

Procurement ofKitchenercWaterloo-Cambridge Area New Snpplv 

In light of the foregoing, members of the Ministry of Energy staff have concluded that i t  is  
pmdent to negotiate a project with TransCanada to  replace its Oakville Generating Station 
project ru1d meet the KWC Area supply requirement [by spring of 2014]. Ministry of Energy 
staff' members have had discussions with TransCanada regarding such a project. 

Di-rection 
. §?'$" ' 

I direct lbe OPA to proceed with negotiations with TransCanada related to tf\,p KWC Project with 
a view to: 

a) ncgotwtmg and executing an implementation agreement which would, ·ag1ong other 
e'i!P 

things, provide tllat the OP A indemnifY Trans Canada ��ding the completion of a final 
contract with respect to certain costs that TransCanaclli*'l'ir' · em if an in service date o f  
the [spring of 2014] i s  t o  b e  met; 

b) concluding and executing a definitive contract with Tr�C�'"da by [June 30, 2011],  
wbich will address the reliability needs clesclibecl above. "Z'iff!l1 · 

ill have regard to (i) a rea.Sonable 
bly incurred by TCE with respect 

In negotiating this contract, it is anticipated that th 
balancing of 1isk and reward for TCE, and (J'Jij;,tJ:Le costs ElPi( to the Oakville Generating Station and the fiif�j,al value ' the SWGTA Contract to assess the 
appropliate economic value of the KWC Project.""'T�ieJFfurther expected that the contract provide . '*'"<>-t:-9' 
for an in service date of no later thg)R.;ing  of  2014]. 

For gTeater clarity, the OP A is n8\�ir�d by this direction to enter into a contract with 
Trans Canada if it is uitjtble to reacl���ent with TransCanacla on te1ms that satisfY the 
requirements of this direclf: . 

I further direct that 

Thi 

Brad Duguid 

Minister of Energy 

· ective is hereby revoked. 

clive and binding as of the elate hereof. · 



LEGAl ADVICE -PRIVILEGED AND CONFI DENTIAl - NOTFOR CIRCULATION 

· December !!!, 201 0 

Mr. Cohn P.nderson 
Chief Executive Officer 
Ontario P ower Authority 

1 600 

1 20 J,dei aide Street West 
Toronto, ON M5H lTl 

Dear Mr. Anderson, 

I m connection with my authority as the lvlinister 
statutory of n:tinisterial d)rection·that I have in respec. 

under section of the Electricity Act, 1998 (the ' 

B ackrronnd 
. ,  

the 

'The 2007 proposed Integrated Power System Pl&"l 
Kitchener-Waterloo-Cambridge (the "KW 
Govemment identified the continued need fo 
\vhere dernand is growing at- more than hvice the 

· t need for an additional gas plant in 
· r Long Tem1 Energy Plan, the 

al gas-frred pla11t in the KWC Axea 

The Ministry has detem1ined that it · 
fired power plant that has a namepl 

.ndent cmd necessmy to build a simple cycle natural gas
acity of approximately 450lvfW for deployment in the 

Project"). KVvC Area by 

Pursu.ant to a direction 
TransCanada r'.n'"""' 
natural gas FoV" '��"' 
20 1 0, I aunounc:eu�

havc made 

A n m>ecc 1 8, 2008 (the "2008 Direction"), the OP A procured from 
the design, construction and operation of a 900lvrw 

(the "Oakville Gencratiog Station"). On October 
},Oakville Generating Station would not proceed a9 char1gcs in demmd 
� . · . 0-hkville Generating station no longer necCssary. 

· 

to my authority under subsection 25.32(4) of Lhe Electricity Act, 1998, I 

direct the OPA to proceed with negotiations with TransCmmda related to the KWC Proj ect wiLh 
a vie-,.v to: 

a) negotiating and executing an impl ementation agreement which would, mnong other 
things, provide that the OPA indemnify Tmr1sCauada pending the completion of a final 
contract with respect to certflin costs that TransCm1ada must incnr if an in service date o f  
the of 2014] is to be met; 



LEGAL ADVICE - PHIVILEGED AND CONFID ENTIA L - NOT FOR CIRCULATION 

b) concluding and executing a definitive contract with TransCanada by [June 30, 2011], 
which will address the reliability needs described above. 

ln negotiating this contract, it is anticipated that the OPA will have regard to (i) a reasonable 
balance of risk and reward for TransCaiJada, and (ii) the costs reasonably incuned by 
TransCanada with respect to the OakYille Generating Station. It is further expected that the 
contract provide for an in service date of no later than [spring of 2014] . 

As with ail electricity generation projects procured by the OPA, the K�C Project shall be 
required to undergo all local, municipal and environmental approvals· td'�tli!J!i,Ure it meets or 
exceeds regulated standards, including those for air quality, noise, odour aiJ.d vitfi,ation. . 

• "'���t; For [,'Teater clarity, the OPA is not required by this direction to enter mto a contract with 
TransCanada if it  is unable to reach agreement with on terms that satisfy the 
requirements of this direction. 

I further direct that the 2008 Direction is hereby revoked. 

This direction shall be effective artd binding as of tbei� 
� 

Brad Duguid 
Miulster of Encq:,'Y 



LEGt\L ADVICE - PRIVILEGED 1\1\JO CONFfDEI'ITIAL- NOT FOR ORCULLl..TtON 

December f5'l, 201 0 

l\1r.- Cob_ Anderson 
Chief Officer 
Ontlli-io -I'o\ver AutiJori'ty 
Suite 1 600 
120 A.deiaide Street. West 
Toronto, ON MSH l T l  

Dear 1vt:r. Anderson, 

in connection with my tmtlwr.ity as 'tl-:l.e IVIinister ''' -'""""c•J 
statutory power ofrni..t.tisterial direction i.hat I have in respec_ 
"OPA") 1mder section 25.32 oftb.e Elecrridry Act, 1998 (th 

Tht: -2.007 ororrosed Intcu:rated Pm•/c--r· S-...istem Plan �:r for an adcJit:ignal u:a.LnlRnLill 
Kitd�ncr-Y:{2tedoo�Cambrid!:!e (the� "KWC Area'�). -Lt. ___ _i;:jt-s Long Term Energy Plan, the 

• . • _ . , � -"1i'l;I-'Fi:· . • \1},. .rii!l "' ,.. - . • . · ,. . 
· . 

Govem.Dlent J.dcntilled the contmu.eu need toEJ4:\!?eahng mttural gas-rrred pla.TJ.t m the -iS::-!-t-s-l'l:---2nBF--
·\V-ater��o-B--G'2-rnbFci_d"20-GFer±-fthe =KWC Area::�) ,,Jfi'bre demand is growing at more tbmJ t\vice the �- ' '"'2A'- p;. 
pro-villein! rate. · ·-.:;�-!JY 

Tbe Mill:stry ha.s determined that it ent and necessar--y to build a simple cycle natural ga.s-
Eirecr po-wer plan.t that _,. tY of approximately 450M'W for deployment in lbe 
KWC Asca by [the sor·m•,-ot 2014] (the '·. 0/C Project"). 

OP£\ &e8e.�;&c.&-nr.QflR�_&;e--S'�''J�;c,-Peceur�'''ea�-�nd-cig;,e.3�s�Je;.;anet��he-��,e-S\Vc;� 

- f:.&BtFa-E£;)--'w-i+hfrom TransOmada 
and opention Q;[ia �l 900lvfW ill'ill.C!l..R:Ji..gencraim 

On October 7, 2010, I announced fif-that the Oakville Generating Station would not proceed as 
changes in dermm_d and sup-ply bave made the Oakville Generating station no longer necessary 
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fmd:,fi-i}-that-tHFaB-S-ttlls&-ien---sB-l-t.4:isn--w:i1!-9e---impi13mented----te-nta:-ITI-taht-re-li-abl�1-fTlf-ffi-t4e 

seu: hwest--G rea�Roronfe--A-rea. 

ll1-1-ight-ef--ibe-fercg0ffif:,::,-inembeFs--trHhe-:\4ini-&try---B:f-Eiler-gy--s-tu_.ff-h-ave--eone1u-El-ed-�h-a-t--:i-t-"is 
prudenH-e--aegot-irri:-e-----fr-jJFejesHri-lh--TrrtnsGarr-::J-Els--t-&-FqTbee-its---9-nlrri�J..:-Ge-nen1-l-in-g--S-tnt1-en 
ftF('rjest-a-mHnee-H.he-f;;:stl-G-Area--:.rupp-l:;-r-eqrrir-ement-f-b-y-s-p-rin-g----of.....:J{}-14H+i::afst-f)'-6f.....J:;nerg-y 

direct the OP A to proceed \Vith negotiations with TransCanada related to the KWC 
a view to: 

.f� 
a) negotiating and executing n...TJ. implementation whi!;.P- would, among other fli things, provide that the OPA indemnify TransCanada pen "'s-&,�The completion of a final 

contract wilh respect to certa:in cosls that Tr�o; ,,�nada must liCcur if an in service date of 
the [spring of Z014] is to be met; '!! 

b) concluding and executing a defini�_gp;ontract 
which will address the reliability needS'"'Cl�l'cribed a ve. 

ransCanada hy [June 30, 2011]; 

� In negotiating this contract, it is ani:l�lpal:eu that ilit..o:QpA wilfhave regard to (i) a rea'ionab1e 
balanc�h""'l-g of risk and reward fof and (ii.) the ·Costs reasonably incurred _by 
TCE with respect to the Oakville Statiol1--UEB-t1:1e-i§fi'g-;�'}<Jt'f)f:.li:IS':flB'[i��� 

tl1at the contract provide 

is not required by this direction to enter into a contract with 
ngreement with TransCanada on tem1..<> that satisfy the 

I fhrt.he:r direct that. the &-W-G+A-2008 Directionve is hereby revoked. 

This directiom=e shall be effective and binding as of the date hereof. 
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From: 
Sent: 
To: 
Ce-· 

Subject: 
.L\ttachments: 

Halyna and �arolyn 

Jennings, Rick (MEl) 
. December 22, 2010 4:58 PM 
Perun, Halyna N .. (MEl); Calwell, Carolyn (MEl) 
McKeever, Garry (MEl); Jenkins, Allan (MEl) ;  MacCallum, Doug (MEl);  l<ing, Ryan ( M E l )  
FW: Draft Direction t o  the OPA re: KWC plant 
KWC Directiva_v3.docx; I<INC TransCanada Direction.20 1 2  2010.cln.docx; f(WC 
TransCanada Direction.20 1 2  201 0 .docx 

Further to our conversations on thls Direction, Energy Supply is okay with the revlsed Direction that Legal has put 
together and'  we are okay \tVith it going forw8rd. 

------------�·-----------·------.--------------�-"----,�------�--�------�-�---

From: Caiwe!l, Carolyn (f"'EI) 
Sent: December 20, 2010 2:39 Pf"l 
To: King, Ryan (r"'EI); l"lacCa! lum, Doug (MEI); Jenkins, Alison (CSS) 
Cc: Jennings, Rick (MEI); Perun, Halyna N, (rvJET) 
,<;t�rhir>ct: Draft Direction -to the OPA re: KWC plant 

Confidentia!/So/icitor-Ciient Privileged 

As yoU may  Know, the OPA has asked for a direction related to TransCanada and the Kftchener-Water!oo-Cambridge gas 
plant.. The O PA prepared a flrst qraft.of the direction. l have reviewed and revised it. For ease of reference, 1 _enclose the 
OPA's origlnaf doCument (KVVC Directive v.3), a tracl<ed changes· version of my mark up and a dean version of my m ark 
up. 

As you will see from the content, f h ave made a few assumptions fn drafting - desire to limit references to o·akvi! le; 
expectation that TransCanada wHI need al l  approvals, etc. ! am haj)py to revise as .required - my revlsions · are the start of 
a discussion. 

· 

tn terms of timing, the OPA has advised that if can deal with TransCanada's audit needs through its own documentation ,  
so  there is  no urgency to have this out before the end of the year. The OPA would like this direction around eady/n1id 
Jcrnuary. 

i would be happy to meet to discuss the draft [f that is helpful to you. ! look forward to your input. 

Carolyn 
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December i'i, 20 1 0  

Mr. Colin Anderson 

Chief Executive Officer 

Ontario P ower Authority 
Suite 1 600 
1 20 Adelaide Street West 

Toronto, ON M5H JT !  

Dear l\1r. Anderson; 

1f(itc1'1ener-\Vatedoo-Cambridge �Area Supply 

I \:vrite in connection with my authority as the Miuister 

statutory of m-inisterial direction that I have in respect. 

"OP A") under section of the ElectricityAct, .1 998 (the 

KitchenercWaterloo-Cmnbridae Area New Supplv 

It its Long Term Energy Pian, the Government id 
natmal gas-fired pl ant in tl.1e KitcheneFV\1; terloo-Clli 

de1nand is growing at m.ore than_hvice the pr 

of Energy in o the 
tario P 

the continued need for a peaking 
:f, area (the "KWC Area") where 

The Ministry )las determined that it is prudent and 4[?;ssary to build a simple cycle natural gas-
fired power plm1t that has a namepl·· acity o f  approximately 450MW for deployment in .the 

KWC Area b y  2014] WC Project"). 

- . ,.o?� 
S outhwest C::1reater_c,_r"'or;c. o"''fu"':t,.,o,����JCJou 

On j\_ugust 1 8, 2008, Minister of Energy, the Henourable George Smitherman, 

rec�ti\ltllji the OPA. to ini tiate a con1petitlve procurement pTocess for a 
f].S-fired electricity generation facility with a rated capacity of np to 

f��'Cleployment in the southwest GTeater Toronto Area (the "SWGTA. 
combined-cycle 
approximately 8 

the OP A concluded the SWGTA. Proemement and signed a contract (tl1e 

0ll��io;g��blltr·act") with TmnsCmmda Energy Ltd. ("TrllinsCanada") to design, build mJd 
operate a 900111Y\ 

year tenn. 

generating station in Oakville (the "Oak-ville Generati.ng Station") over a 20 

On October 7, 2 0 1 0, I announced (i) that th e  Oakville Generating Station would not proceed as 

changes in demand and supply have made the Oakville Generating station no longer necessary 

and, (ii) that a transmission solution will be implemented to maintain reliable supply in the 

southwest Greater Toronto Area. 
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Procurement ofKitchener-Waterloo-Cambridge Area New Supply 

In light of the foregoing, members of the Ministry of Energy staff have concluded that it is  
pmdenl to negotiate a project with TransCaoada to replace its Oakville Generating Station 
project and meet the KWC Area supply requirement [by spring of 2014] . Ministry of Energy 
staff members have had discussions with TransCanada regarding such a project. 

.� 1 direct the OP A to proceed with negotiations with TransCanada related to tl'i� KWC Project wit11 
a view to: 

a) negotiating and executing an implementation agreement which wonld, a@ong other 
things, provide that the OPA indemnify TransCaoada·p!"nding the completio;;' of a final 
contract with respect to certain costs that TransCana ftl•il'(i'J1f: · cm if ao in service date of 
the [spring of 2014] is to be met; 

b) concluding and executing a definitive contract with Tr �. 
which will address me reliability needs described above. 

a by [June 30; 2 0 1 1], 

;fjf!lfi$);� Jn negotiating this contract, it is anticipated that thfll O��'will have regard to (i) a reasonable 
balancing of risk and reward for TCE, and (i1.3i:e

. 
costs [���»ably incui:red by TCE with respect 

to the Oakville Generatmg Station and the Mar!iiil.al valu� tl'ie SWGTA Contract to assess th e  
�& 

appropriate economic value of the KWC Project. ··r��Jfurther expected that the contract provide 
for an in service date of no later than ·ing of 2014]. 

For greater clarity, the OPA is n .. ;, uirf'd by this direction to enter into a contract with 
TransCanacla if it is liftable to reac�tagg�'bent with TransCanada on tenns that satisfy the 
requirements of this directlqp, 

�h 
I further direct that th SW GT /:f&�jrective is hereby revoked. 

Thi 

Brad Duguid 

Minister of Energy 

ective and binding as ofthe date hereof. 
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December rn, 20 l 0 

Mr. Colin Anderson 
Chi ef Executive Officer 
Ontario Power Authority · 

Suite 1 60 0  

I 2 0  Adelaide Street West 
Toronto, ON M5H 1Tl 

Dear Mr . .  Anderson� 

I m connection with. my authority as the Minister of Energy ill o 
statutory power of ministerial direction that I have respec tario Po . .  
"OPA") under section 25.32 of the Electricity Act. 1 998 (the ' .  

Back2:round 

the 

The 2007 proposed Integrated Power S ystem Plan 
Kitchener-Waterloo-Cambridge (the 
Government identified the continued need 

t need for a._n additional gas plant in 
·· Long Term Energy Plan, the 

the KWC Area 
where dernand is growing at more than twice the � 

The Ministry has detennined thclt it · 

power plant that has a namepl·  
dent and necessary to build a simple cycle natural gasc 

acity of approximately 450MW for deployment i.rt the 
Project"). KWC Area by 2014] (t�"''"·""""'" 

Pursmmt to a direction. dat�Q:"August 1 8 , 2008 (the "2008 Direction"), the OP.A procmed from 
TransCanada Energy Ltd. (''1'11i,'t"Canada") the design, constmction and operation of a 900MW 

t,<h . - . 
natural ga:;; gener ation in "'()alcville (the "Oakville Generating Station�'). On October 7, 

2 0  l 0, I annnmceu 
and qm,nlv 

- �akvi11e (}enerating Station -would not proceed as changes in dernand 
O�ville G enerating statiOn no longer n-ecessary. 

beretori§jilJ14111idJfartt to my authority under suhsection 25.32(4) o f  the Electricity' Act; 1 998, I 
direct the OP A to proceed with negotiations with TnmsCanada .related to the KWC Project with 
a v ie\V to: 

a) negotiating and executing an implen1entation agreen1ent which would, 3l1Kmg other 
things, provide that the OPA indemnify TransCanada pending the completion of a final 
contract with respect to certain costs that TransCanada must incur if an ill service date of 
the [spring of 2014]is to be met; 
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b) concluding and execnting a definitive contract with TransCanada by [June 30, 2011] ,  
which will address the reliability needs described above. 

In negotiating this contract, it is anticipated that the OPA will have regard to (i) a reasonable 
balar1ce of risk and reward for TransCanada, and (ii) the costs reasonably incurred by 
TransCanada with respect to the Oakville Generati...<g Station. It is further expected that the 
contract provide for au in service date of no later than [spring of 2014]. 

As with all electricity generation projects procured by the OPA, the K,W"C Project shall be 
required to undergo all local, municipal and environmental ctpprovals t6'{�1J'JPre it meets or 
exceeds re,gulated standards, including those for air quality, noise, odour and v'lli'llq,tion. 

'� ''&'-
For greater clru·ity, the OPA is not required by this direction to enter into a c'8utract with 
TnmsCanada if it is unable to reach agreement with Tran,' terms that satisfy the 
requirements of this direction. 

I further direct that the 2008 Direction is hereby revoked. 

Tilis direction shall be effective and binding as of theJ'l e hereof. . . ' 'lj 

Brad Duguid 

Minister of Energy 
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December rn, 2010 

J:v:k Colin AJJderson 
Chief ExeCutiV.e Officer 
Ontfu-io'Powcr Authority_ 
Suite 1600 
120 Adelaide Street \Vest 
Toronto, ON lvt5I-i l Tl 

De<1r fvfr. Anderson, 

He: Kitchcncr-·Watt:rloc-Canlbiddige Arefl New S!li!HillV 

I_ write connection with my authority as the Minister - of Energy 
statutorypmver ofri:rinisterial direction tl1at I bave in rcspec 
"OP A�') under section 25.32 of the Electricity Act, 1998 (the 

provit�Cial rnte. 

Tl;e M.mistJ·v has determined that it 
fired power plant that 
KWCArea by [the sm-int•-of2GJ,tl 

for an additi.n.nD:l '2:3J nhmt in 
-3-t-s Long Term Energy Plan, the 

(Ji:cl jsas-fircd plant' in the -,''d-t-eh-e-Bef-
tl�IUlll•C is growing at more tban twice the 

ent �d necessary to build a simple cycle natural gas
cy of approximately 450MW for deployment in the 

GE'Ji'lt·mce'!"')-wf<!J[l:,m:rr Tn:msCanada Energy Ltd. ("Tra.ilSCanada") �B the design, s.�nDst:rg_�_l\Q!J __ bt±i�d 
and or,eralj_Q[t_g1'e a 900Jv1\V station in Onkville (the "Oakville Generating 
Statlon"}eveF--a--2tl--year-ternl. 

On October 7, 2010, I announced fij-that tbe Oa1-::ville Generating Station woUld not proceed as 
changes in dcmcJid and supply have melde the Oalcvi.lle Generating sL1tion no longer necessary 
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anib--{ii}-�ha-t.--;:.-tr-rtnsrr:t.i-ssierr-sol u t!en-wil.-1-bc-'--i-mp 1 e-mcnkd---t o--me:-in tatn--"Fe�i�b-!e--s-u_ p-p 1-y--in-the 

�J-eutbwe-s� n:za ti':'f---+e-Fe-n--t-t.'r-Ar--ea. 

-ln-1 �gh t-of--the-f oregoin g-,-mern ber5---Bf-.-the--l\4.lni-stf)L.-o f:-Enefi:oT;tu-tt---h-a-v&---Bons-1-uded--t-ha t-}�-f-s 

p-r-u dent---t-e-negei':i:tJ-l:e---a-pH0-es--t--';'r'ith4riF:-5G-t'l1.,.rada--4: e-r--ep Ia--ee-1-t:r---Gal�ffii e------Geaef-it+i:rrg 0 :at-i-ea 
p;Bjeet--u-mt---mee4Ae--K4VG .\Tea--suppf-y----FBqtrlFeme;lt-{-b-y-sp-fing----Bf-3-Q-1-4�\4inist:7'---8-f-&tefgy 

direct the OPA to proceed with negotiations with TransCanada_relatcd to the KWC 
a view to: 

a) negotiating and executing an implementation ·agree _ w 1_¢-h would, among other �,� Hi 
things, provide that the OPA indemnify TransCanada pefi'Cllp.�y"The completion of a final 
contract with respect to certain costs that Tr�VJ-�, ada must ltlcur i£ an in service date of 
l'he [spring of2014J is to be met; ey 

b) concluding and executing a defiuiti�t;f.6�ontract 
which wi.U address the reliability.neeB>�f$Y-Tibed a 

'\.. , 
ransCanada by [June 30, 2011], 

In neg?tiating this contract, it is that tfie'1'0PA will have regard to (i) 
balancgi-ag of risk and reward for 
TCE with respect to the Oakville 

that U1e contract provide f 

a reasonable 

6.:'i with all elect · ' ueneratr·. ro·ects nrocured b '  the OPA lhe KWC: Proiect shall be 

reouired tD und� ,local. �unicioa!' and environmental anorovals to ensure it meets or -- -, .. ;;. --------------
exceeds ref!ulated s ": dard-5hinclud]ng_ those for air...g_lli'1litv._noise. Q_Qour and ·vibration. 

,q;v.s -,�e.,, For f�eater clarity, the
.""bPA is not required by this \\1'. 

TranS . 
· s direction. 

direction to enter into a contract vrilh 
TransCanacla on terms ll-:tat satisfy tbe 

I further direct that the -&---\-V-G-+A.-2008 DirectiQ!IVB is hereby revoked_ 

This direction-va shall be effective- and binding· a.s of lhe date hereof. 
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Brad D ngnid 
Minister of Energy_ 





From: 
Sent: 
To: 

Jennings, Rick (MEl) 
December 23, 201 0  2:14 Plvl 
Calwell, Carolyn (MEl)  
McKeever, Garry (MEf); Jenkins, Allan (MEl); MacCallum, Doug (MEl); King, Ryan (ME!); 
Perun, Halyna N.  (MEl) 

Subject: RE: Draft Direction to ilw OPA re: KWC pian\ 

!f there is no pressure to sign it from this end then sure you can share the new draft with them. Vl/e can cOnsider further 
comments they may· haVe but as per our discussion I agree that the ·new draft is ·  much _preferab�e to the .OPA's origina! . . ' - . - - - _ ' . . . . 
d raft. 

From: Calwell, Carolyn (r·�EI) 
Sent:· D�cember 23, 2010 11 :24 AM 
To: Jennings, Rick (MEI) 
Cc: ��cKeever·, Garry (HE!) ; JenvJns, Allan (lvJEI); MacCal lum, Doug (HEI); King, Ryan (r"'EI); Peron, Halyna N. (f"'EI) 
su:b]ect: RE: Draft Direction to the OPA re: KWC plant 

Rick, since the draft originated from the OPA) do_ you have any concerns lf l take- our revised. draft back to the OPA for 
their review? 

· � 

Carolyn 

t�rom; Jennings, Rick (MEI) 
Sent: December 22, 2010 4:58 PM 
To: Perun, Ha!yna N .  (MEI); Calwell, Carolyn (MEI) 
Cc: fvicKeever, Garry (MEI); Jenkins, Allan (f"'EI) ;  HacCallurn, Doug (fvJEI); King, Ryan (MEI) 
Subject: F\N: Draft Direction to the OPA re: KWC plant 

· · 

Ha!yna and Carofyn 

Further to our conversations on this Direction, Energy Supp!y is okay wlth the revised Direction that Legal has put 
together and we are okay wlth it going fontvarcL 

Froin:� Ca lvvel !, Caro1yn (MEI) 
Sent: December 20, 2010 2:39 Pfvl 
To: King, Rya n (rvJEI); r!JacCa llum, Doug (fvJEI); Jenkins, Alison (CSS) 
Cc: Jennings, Rick U�EI); Perun, Halyna N. (HEI) 

D raft Direction to 
,
the OPA re: KWC plant 

Coniidentiai/So!icitor-C/ient Privileged 

;\s you rnay know, the OPA has asked for a direction related to TransCanada and the Kitchener-Waterloo-Cambridge gas 
plant. The OPA prepared a first draft of the direction. I have reviewed and revised it. For ease of reference, I enolase the 
OPA's original document (KVVC Directive v.3), a tracked changes version of my rnark up and a clean version of my mark 
up .  

As  
'you wi11 see from the content, ! have made a few-assumptions in drafting - desire to _[ im!t references to  Oakvf!le; 

expectc1Uon thc.lt T ransCanada will need ali approvals, etc. l am happy to revise as required - my revisions are the start of 
a dlscussbn. 

In terrns of t im ing, the OPA has advised that it can deal with TransCanada's audit needs through its own dooumentation, 
so  there Is no  urgency to have this out before the end of the year. The OPA would l ike this direction around early/mid 
January. 

1 



I would be happy to meet to discuss the draft if that is helpful to you. ! _look forward to your input 

Carolyn 

2 



Frorrl: 
Sent: 
To: 

Calwell, Carolyn (MEl) 
December 23, 2010 2:52 PM 
Jenn ings, Rick (MEl) 

Cc: Mcl<eever, Garry (M E l) ; Jenkins, Allan (MEl); MacCallum, Doug (MEl); King, Ryan ( MEl) ;  
Perun, Halyna N, (MEl) 

· · · 

Subject: RE: Draft Direction to the OPII re: KVVC plant 

Understood - thank you. 

fmm: Jenni ngs, Rick (�'lEI) 
December 23, 2.010 2:14 PM 

To: Calwell, Carolyn (��EI) 
Cc: Mcl<eever, Garry (MEI); Jenkins, Allan (r'IEI); MacCallum, Doug (MEl); King, Ryan (f"lEI); Perun, Halyna N. ( MEl) 
·"'"'"iP.ct: RE: D:·aft Direction to the OPA re: KWC plant 

If there is no pressure to sign it from this. end then sure you can share the new draft with them. VIle can consider further 
comments they may have but as per our -d'1scussiorr. l agree that the new draft. is much preferable to the OP P..'s ·origina� 
d raft 

- · 

From: Calwell, Carolyn (MEI) 
Sent: Dece mber 23, 2010 1 1 :24 !l.ivJ 
To: Jennings, Rick (MEI) 

----�--------. -----

Cc: lvJcKeever, Gar·ry (fvJEI); Jenkins, Allan (MEI); MacCal lum, Doug (MEI); King, Ryan (HEI); Perun, Halyna N .  (MEI) 
SutbJ'eclt: RE: Draft Direction to the OPA rc: KWC plant 

. 

Rick, since the draft originated frorn the OPA, do YC?U have any concerns ff ! take our revised draft back to the OPA for 
tllei1· revlew? 

· 

Carolyn 

�---------

From: Jennirgs, Rick (MEI) 
Sent: Decenlber 22, 2010 4:58 PM 
To: Penm, Halyna N .  (ME!); Calwell, Cam!yn (f11EI) 
Cc: McKeever, Garry (!'lEI); Jcnkins, Allan (MEI); tvJacCallum, Doug (I�EI); King, Ryan (ME!) 

FW: Draft Direction to the OPA re: fONC plant 

l· . .  ·la!yna and Carolyn 

Further to our converst::Jtions on this DfrecUon, Energy Supply is okay with the revised Direction that Legal has put 
together and we are ofzay with i t  going.forvvard . 

----------···---·--·---------------
From: Calwe!l, Carolyn (fVJEI) 
Sent: Decem ber 20, 2010 2:39 PM 
fo: King, Rya n U�EI); r-'lacCallum, Doug (�iEI); Jenkins, Alison (CSS) 
:::c: Jennings, Rick (t"lEI); Perun, Halyna N .  (MEl) 

D raft Direction to the OPA re: KWC plant 

:onfidentiai!Solicitor-C!ient Privileged 

\s you may know, the OPA has asked for a direction related to TransCanada and the l<itchener-Waterloo-Cambridge gas 
))ant. The -OPA prepared a first draft of the direction

·
. I have reviewed 2ncl revised i t  For ease of reference, ! en close the 

1 



OPA's original dODJment (f0/VC Directive v.3), a tracked changes version of my mark up and a clean version of my mark 
up. 

As you will see frorn the content, I have made a few assumptions in drafting - desire to limit references to Oakville; · 

expectation that TransCanada will need all approvals, etc. I am happy to revise as required - my revisions are the start of 
a discussion. 

In terms of timing, the OPA has advised that it can deal with TransCanada's audit needs through its own documentation, 
so there is no urgency to have this out before the end of the year. The OPA would like this direction around early/mid 
January. 

I would be happy to meet to discuss the draft if that is helpful to you. I look forward to your input. 

Carolyn 

2 



Sent: 
TD: 

Calwell, Carolyn (MEl) 
December 23, 2010 3:23 PM 
'Susan Kennedy' 
Revised Direction 

Attachments: KWC TransCanada Direction.20 1 2  201 0.cln.docx:; KWC TransCanada Direction.20 1 2  
20i O.docx 

Susan, 

Attached are dea� cn1d track8d changes.versions ·oT ·the· d i reCt ion 'that we propose to send, up through .approvals. The . 
d irection has had pol icy input. 1 am reluctant to begln advancing the direction ·through higher approvals unti l I hear that 
the changes from the direction thcJt you proposed do' not create significant issues for the OPA. Please let me know if the 
OPA sees any show stoppers. 

Thanks very much, Susan. 

Carolyn 

Carolyn Calviel l  
A/Deputy Director 
Minfstry of Energy - Legal Services Branch 
Ministry of the Attorney General 
416.21 2.5409 

This communication rnay be solicitor/client privileged and contain confidentia1 information only intended for the person(s) 
to whom it i s  addressed. Any dissemlnaUon or use of this information by others than the intended recipient(s) is 
prohibited . !f )1ou have received this message in error please notify_the writer and permanently delete the message and 
a i l  attachments. Thank you. 

1 





From: 
Sent: 
To: 
Subj_,ect: 

Calwell, Carolyn (MEl)  
Decerober 23,  201 0  3:28 PM 
Susan Kennedy 
Revised d irection 

Attachments: KWC TransCanada Direction.20 1 2  201 0 .docx; KWC TransCanadaDirection.20 1 2  
201 O.cln.docx 

Susan, 

Attached are .clean · ancl black lined -versions- of the dirE;ctlon that we propose to send. up thro'ugh· approvals.· '-The_ direction 
has had pol icy input I am reluctant to advance through our approvals processes until ! have heard from you that the 
Changes frorn the version that you sent to me do not create substantive issues fo_r the OPA. Please let me know if there 
are show stoppers. 

Thank you.' 

Carolyn 

Carolyn Calwell 
A/Deputy DirEctor 
Ministry of Energy - Legal -Services Branch 
Min Is try of the Attorney General 
4 1 6 .212 .5409 

This communication may
'
be solicitor/client privileged and contain confidential i nfOrmation on!y int8nded for the person(s") 

to whorn lt is addressed. Any dissemination or use of this fnformation by others than the intended _recipient(s).
" ls 

prohibited. - If )IOU have received thts message in error p�ease notify the writer and permanently delete the message a n d  
al l  attachm-ents. Thank you. 

· 

l 





LEGAL ADVICE - PFUV!LEGED AND CONFfDENTJA L - NOT FOR GRCULATJON 

Deceniber fi§., 201 0  

1vlL Colin Anderson 
Chief Executive: Officer 
OntariO· 11ower AUthority 
Suite 16(!0 
120 Adelaide Street ·west 
Toronto, ON M5H ITl 

Dear lvir. And erson, 

I V!Jite :in conne'cti.on with. my authority as the 1v:Unister 
statutorY power of mip.isteriaJ. direction that I have re";ptoqzt,Ftiil��Rt:rrio 
""qPA�') under section 25.32 of the .Elecrricity Act, 1998 (ihe 

-\-Vat:eF:1-ee-Gttml;n::i.d-ge-a.:r-ea.-.{-l:h-e. !:!"'l:(_WC Area2j 
prwvinci2J rate. 

The Iv1ITristry has determined that it 1cnt and necessary to build a simple cycle ·natufal gas-
fired power plant that a ·namt.pla of approxirnately t150l'AV! for deployment in the 
KVYC )\Tea by [t11e (the "{,_ NC .Project"). 

G<o"''"''"'"}wet8,ftQ!I! TransCa..nndrt Energy Ltd. ("TransCanada") ,�(:;) the design, _Qons_truction :Sui+d 
o�teralj.QJ:J_<;,fe a 900:0,1\V .n..g__wnd _gill_generating station in Oakville (tl1e "Oakville Generating 

On October 7, 201 0, I announced fl-J-tbat the Oakville Generating Station woul.d not proceed as 
changes in demand and supply have made the Oakville Generating station no longer necessary 



LEGAL ADVICE -PRIVILEGED AND CONFIDENTIAL - NOT FOR CIRCULATION 

-and,{-ii1--4:hrrt--c.�1iY.ttfl:i-s-s-ieFr-SB!-uti-e�-1:l:-b-e--H.Bp-le-msrrk:-rl-t-e-ma-inhtir::--J.'Bi-i-al:t!e-suJ'i7}-y-ffi-\-Re 
-smHlv<resf..G reater--Teronte-t\rea. 

ln-Eght--of-lhe-f oFege-iBg;-ffle-m�er'5--af-t11 e---±vl:in-i-s-tr)'--o f.--Ertergy-st-af-f---h-a¥1..."--GOnG \Hde;;;�t J:t-at-1-t--is 
pr.:�.f..er-rt--ta-nege=Eiute--:-r-prn-j :c t ;, ·"i tfr-.-H-ansGanadn--.:tB-'":Fep !-a-e-e--it-s-8-a�=---·i! le-8-e-rreT-ttti.n-b....-&tntion 
pre j eGt--and-iueeHl--re-lt::;¥�en--s-upp-fy--req-u:ireme-iTI:-..fhy-s p-ri ng--o-f-iO-l-4-j-:--Jvtftr_istf)'-ef-Energ)" 

Direction 

direct the OPA to proceed with negotiations with TransCanada related to the KWC 
c a view to: 

a) negotiating and 'executing an implementation agree would, among other 
things, provide that the OPA indenwify Trans Canada pen· �,,�£IDe completio� of a final 
conlmct -with respect to certain costs that Trans -� ada must lrtCur if an in service date of i? the I spring of 2014] is to be met; � 

b) conc!uding and executing a definiti�t:{4fOntract rru'1sCaoada by. [June 30, 2011], 

which will address the reliabl1ity ncecft\escribed a 
• .  . �ifu,. 

In negotiating this contract,_ it is a�ticip�tcd that }tt/brA will have regard to (i) a reasonabl e  
balanc!!ing o f  iisk and reWard for · .anadri+GB, and (ii) the costs reasOnably incurred by 
TCE ·Vfith respect to the. Oakville Ll.ting Station""'i:!:t1-El-the--fffianB:l-a.kttlue-uf..the-:-.swg:J� 
Gentn1st-£�2:Ho&s---llie-it-?p-ttri!Fiate--eee t:t,. . ..,;:/! \'alue-ef-ffiH�-G-P-Fejest It is further expected 
that the contra\::\ provide f� in service date of no later Lhan [spring of 2014]. 

<-� _t\s \vith £enera00n oroiects nrocured bv the OP A. the KWC Project shal! 1)e 
>locaL �""

unicioa! and en\-'ironmcnta[ an_provals to ensure it meets or 
_ inc\uditJ£ those for i::lir aurrlit-,·. noise. odour and \·ibration. ;;:;j}Jh .... �&:,. 

For {greater clarity, tbe"'ibPA is not required by this direction to enter into a contract with 
Tra1.1§Q.gnada i( it is unable to wach agreement with Tr2.mCanada on terms that satisfy the 

,.,_�\. <l. requirerlf�nts o�this directioiL �.;;��;.-
I further direct !hat the �f-A-2008 Directi.Q2¥B is hereby revoked. 

This directiom=e .shall be effective and binding as of the date hereof. 



LEGAL .ADVICE � PRIVILEGED AND CONFJDEf'ITIAl - NO! FOR CIRCULJ\J!ON 

Brad Duguid 
i'rlin.Usttr cfEnergy 





LEGAL ADVICE - PRJVJLEGED AND CONFIDENTIAL - NOT FOR CIRCULATION 

December If!, 20 1 0  

Mr. Colin Anderson 

Chief Executive Officer 

Ontario Power Authority 

Suite 1600 
1 2 0  Adelaide Street West 
T -·, t · ON M: . "II ' Tl .... OJ.ll.il�O, .- .:: ·: l . 

Dear Mr. Anderson, 

I vvrite in connection with my authority as the Minister 

nowt�r of1ninisterial dire.ction that I have in re:c:o<ocJ 

"OP A.") under section ofthe Electricity Act, 1998 (the . 

the 

2007 proposed Integrated Power S ystem Plan aJlevtl;;t need for an additional gas p l ant in 

K..itchener-Waterloo-Cambridge (the "KW r Long Term Energy Pl8.n, the 

Government identified the conliuued need fo aking gas-fiTed plant in the KWC Area 

w1,,., demand is growing at more Lhan twice the . rate. 

The J\1in.istry has cletennined that it · 

power pltmt that has a namep 

Area by [the of 2014] ( 

dent and necesSfuj to build a simple cycle natnral ga.s
acity of approximately 450!v[W for deployment in ilre 

Pro j oct"). 

Pursmmt to a direction da 

TransCEmac!a Energy Ltd. ("" , 

1 8, 2008 (the "2008 Direction"), t'J.e OPA procured 

natural gas genera 

2010, I annonnce 

have mad 

sCanada") the design, construction and opc.ration a 90o:tvfW 
akviile (the "Oakville Generating Station") . On October 7, 

akvillc G enerating Station ·would not proceed as changes in demztnd 

akville Generating station no longer necessary. 

�Eii:nnrf . ant to my authority under subsection 2 5 .32( 4) of the Electricity Act, 1 998, I 
direct the OPA to proceed with negotiations with TransCEmada related to the KWC Project with 

a to: 

a) negotiating :::md execllting an in1p1eiJJentation agreement \¥hich \vould, arnong other 

things, provide that the OPA indemnify TrmilsCanac!a pending the completion of a final 

contract with respect to certain costs that TmnsCanac!a nmst iilCUr if art in service date o f  

the [spring is to be met; 



LEGAL ADVICE - PRIVILEGED AND CO NFIDENTIAL - NOT FOR CIRCULATION 

b) concluding and executing a definitive contract with TransCanada by [June 30, 2011], 
which will address the reliability needs described above. 

ln negotiating this contract, it is anticipated that the OP A will have regard to (i) a reasonable 
balance of risk and reward for TransCanacla, and (ii) the costs reasonably incurred b y  
TransCanada with respect to the Oakvi1le Generating Station. It is further expected that the 
contract provide for an in service elate of no later than [spring of 2014] . 
As with all electricity generation projects procured by the OP A, the Project shall be 
required to undergo <Lll local, municipal and enviro=eutal approvals to · e it meets or 
exceeds regulated standards, including those for air quality, noise, odour and 

For greater claritj, the OP A is not required by this direction to enter into a c tltract with ra�;��fill£!lc1£da on terms that satisfy the TransCanada if it is lmable to reach at,'feement with 

requirements of this direction . . · 

I further direct that the 2008 Direction is hereby revoked. 

This direction shall be effective and binding as of the,�a 
�� 

} 
Brad Duguid 

Minister of Energy 

�tr . , 



From: 
Sent: 

Susan Kennedy [Susan.Kennedy@powerauthority.on.ca] 
December 23, 20 1 0  4:08 PM 

To: Colwell, Carolyn (MEl) 
RE: Revised direction 

f'm circulating- internally for comment. f 've fd8ntified one potential problem and one nagging concern. I'd lik_e to confirm 
internally thai my view is shared before "officially" replying to the below. 

We have some key folks MIA right now due to the holidays, so It will probably tal<e a wee bit to complete the "whip 
round". f'm officially ofi until January 4 but I ' l l  keep on eye on the internal progress of my request for comments and make 
sure we gel back to You asap. 

Mike Lyle is in next week. 

Have a wonderful Christmas. 

Susan H. l<ennedy 
Oln;ctor, Corporate/Commerciai_Lc3w Gmup 

This e-mail message and any files transmitted Vviih it are tntended only for the named recipient(s) above and may ·contain informatlon that is 
privileged, conrldentiar and/or exempt from disclosure under applicable law. If you are not the intended reclpient(s), any dissemination, 
distribution o r  copying of til is e-mail message or any files transmitted - with it  '1s strictly prohlbltcd. If you have received this message in error, 
or are not the named-n2cipient(s), please notify the sendei- immediately and delete this e-mail message·. 

From: ca!welf, Camlyn (1v!EI) [maUto :Carplvn.Calwell6\ontar·io .c.fl] 
Sent: December 2.3, 2010 3 :2.8 Pfvl 
To: Susen Kennedy 

· '--'�-�· Revised direction 

Susan, 

Attached are clean and black l ined versions of the dfrection that we propose to send u p  through approva!s. The direction 
has had pol'lcy input. r am reluctant to advance through ·our approvafs processes until ! have heard from you that the 
changes from the version that you sent to me do !lot create substantrve issues for the OPA. Please let me know ff there 
are show stoppers. 

Thank you. 

Carolyn 

Carolyn Calwell 
t,/Deputy Director 
\ftinlstry of Energy - Legal Services Branch 
vl inlstry of the Attorney GenercJ( 
1 1 6 .21 2 .5409 

-his communication may be solicitor/client privileged and contain confidential information only intended for the person(s) 
o whom it is addressed. Any dissem ination-or use of t!1is information by others than the Intended reciplent(s) is 
1rohibited . If you have re�eived this message ln error please notify the writer and permanently delete the message and 
i l l  attachments. Thank you. 

1 



I 
I 

I 
I 
I 
I 

I 
I 

I 
I 

I 
I 

I 
I 

I 
I 
I 
I 



Sent: 
Susan Kennedy [Susan.Kennedy@powecauthority.on.ca] 
January 5, 201 1  4:34 PM 

To: Calwell, Carolyn (MEl) 
Revised direction Subject: 

r�ttachments: KWC TransCanada Direction 20 1 2  201 0  - OPA Comments_1 10i 05.docx 

. Carolyn, 

l have completed the requisite <)whip 'round", . please see .attached (whfch shows track changes frorn the version. you -sent) 
- essentially, de-selecting two suggested ·change's." I've ir1cluded explanatory__comment boxes to explain our concerns: 

Thanks ,  

Susan H. Kennedy 
Direc�or, Corporate/Cornrnerc'lal Law Group 

This e_-mail message and any files t:ansmittccl with_ it are Jntended only for the named retiplent(s)·above and may contain lnforrnatfon that is 
privileged, confidential end/or exe

-
mpt frorn disclosure under appHcable law. If you are not the intended reclp!ent{s), any dissemination, . 

d-Istribution or: copying of thls e-mail message or ahy files tra'nsmitted With it is strict!y prohibited" If you have received this message i n  _error, 
or c;re not the named recipient(s), please notify the sender immediately and delete this e-rnaH message. 

From: Calwell, Carolyn (MEI) [mailto:Camlyn .Calwelj(ruontario.ca] 
Sent: December 23, 2010 3:28 . .PM 
To: Susan Kennedy 
Sub}e;cit: Revised direction 

Susan. 

Attached are clean and black lined versions of the direction that we propose to send up through approva!s. ·The d i rection 
has had policy ·input. ! am reluctant to advance through .our approvals processes ·until

_ 
I have heard froril you that t h e  

changes from the version that you sent to me d o  not create substantive issues for the OPA. Please let rne know i f  there 
flre show stoppers. 

· 

Thank you_ 

Carolyn 

Carolyn Ca!we\\ 
A/Deputy Director 
Ministry of Energy - Legal Services Bl'anch 
Mfnistry of the Attorney Genera! 
41 6.21 2.5409 

This commun ication may be so!icitor/ci ient privileged and contain confidential information only intended for the person(s) 
to whom \t ls addressed_ Any dissemination or use of this _infor-mation by others than the intended recipient(s) is 
prohibited. Jf you have r-eceived this message in error ple8se notify the writer and permanently delete the message and 
a l l  attachments. Thank you. 

1 
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LEGAL ADVICE - PRIVILEGED /\ND CONFIDENTIAL ....:. NOT FOR CIRCUL4TION 

December f§ ·' 20 1 0 

Mr. Colin Anderson 
Chief .Executive Officer 
Ontmio-Pciwer_ ./'"-uthmity 
Suite 1 600 
120 Adeiaide Street West 
Toronto, ON 1\!f5H l Tl 

Dear lviL Anderson, 

I vnit.e in connection with my authority as t.be lvfJ,·m,
;

';s�t,c�-Tot;;ifi�;�� 
Statutory power of ministerial direction that .I bave:-in f. 
"OPA�') under section'25.32 of the Electricity Act, ]998.(tbe 

Bacbrround 

The 2007 proposed Integrated Pmver System Pla.11 
K.itchener-Wutcrloo-Cambridge (the ''I(\7{ 
Government identiiied the continued need 1 
Area where demand is growing at more tba.11 twic 

t need for an additional gas pLmt in 
Long Term Energy Plan, the 

gas-fired phmi in the�KWC 

The Ministry has determjned that it · 
fired power plant that has a namepl 
KWC Area. by [the of 2014] ( 

dent and necessary to build a simple cycle natural gas
city of approximately 45.0W1 for deployment in the 

Project"). 

Trans Canada En 
18, 2008 (the "2008 Direction"), Ll1e OPA procured from 

''TransC:mada") tl1e design, construction lli"Jd operation of a 900MV/ 
in 011kviUe (the "OaJ:;-ville Generating Station"). On October 7, 

, "' Oakville Gener<J.ting Station vmuld not proceed as changes in demand 
end .. sttpp·ly have n1ade the Oakville Genemting st;:ttion no longer necessary. 



LEGI1LADVICE -PRIVILEGED AND CONFIDENTIAL - NOT fOR CIRCULATION 

Direction 

TI·wrefore, pursuant to my authority under subsection 25.32( 4) of the f'l.ec,rri<0i/)'.JI.c(, _1!)518,_I__ . •  
direct the OPA to proceed \vith negotiations vrith TrtmsCanada related to the KWC Project With 
a yjew to: 

a) negotiating and executing an implementation a.s,rrcement which would, among other 
things, provide that the OPA indemnify TransCanada pending the completion of d. fmal 
contract with respect to certain costs that TransCanada must incur if..F in service 4ate of 
the [spring of 2014] is to he met; ��-'�"' b) concluding and executing a definitive contract vrith TransCanach DY'\!une 30, 2011], 
which will address the reliability needs described above. ·�+�� 

In- negotiating this contract, it is anticipated that the OPA V£.·· 
balMce of risk and rCward for TransCanada, arid (ii) the c 
respect to the Oakville Generating Statkm @;liUW{6�[fifj:ji}';" �_tt 

· as·sg��lW81h]iQP.i1RMf�11Wfilfnh¢�:l�1!!9X9l].lli�181Mf8"�JPftJfg:6-�: __ j_ 
contract provide for an in service date of no later tb of 201 

As -;,vilh all electricity generation projects _procur OPA, fue KWC Project shall be. 
rc>quired to undergo all locaL municipal aif��riviron approvals to ensure it meets or 
exceeds regulated standards, including those G;rttE quality, noise, odour and vibration. . . �� 
For greater clarity, the OPA is n'i�eguired by this direction to enter into a contract with 
TransCanada if it is unable to ·reiCh �eernent ·with TranSCanada on terms tbat satisfy -the . . . . �p requrremcnts of th1s directlon; �!£.. jJJ � -�ii'E&ffi'. 
I f11rther direct that L.�e 200"S�Direction is hereby revoked. ' . 

This direction sbat 

- �, 
c:tivc and binding as of the date hereof. �.,. 

' 



From: 

Sent: 

To: 

Cc: 

Calwell, Carolyn (MEl) 

April 28, 201 1 9:09 AM 

Maclennan, Craig (MEl); Ur,dsay, David (ENERGY) 

Wismer, Jennifer (MEl); Perun, Halyna N.  (MEl); Carson, Cheryl (MEl) 

FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Page 1 of l 

Attachments; Letter to C .  Andersen_B. Duguid from M .  Barrack dated April 1 9, 201 1 . PDF; PAC s. 7 Notice 
Aprii 27.PDF; Letter to Pourbaix from OPA dated October 7, 20iO.PDF; Oct. 7, 20i0 Press 
Release. PDF 

Confidential/Solicitor-Client Privileged 

Please iind attached notice from TCE under the Proceedings Against the Crown Act that has been received by 
MAG. Also attached are the documents to which TCE refers in its notice. 

It appears that the notice was served yesterday. TCE wil l  therefore be in a position to issue a Statement of Claim 
against the province on or after June 271h 

Carolyn 

Carolyn Calwefl 
A/Deputy Director 
Ministry of Energy & Mlnistrj of Infrastructure 
Legal Services Branch 
Ministry of the Attorney General 
777 Bay Street, Suite 425 
Toronto ON M5G 2E5 
4 i 6.21 2.5409 

This communication may be solicitor/client privileged and contain confldentiai information only intended for the person(s) to whom it is addressed. Any. 
dissemination o r  use of this information by others than the intended reclpient(s) is prohibited. lf you have received this messa9e in error please notify 
ihe writer and permanently delete the messago c.nd alf attachments. Thank you. 

04/28/201 1  
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October 7, 20 1 0  

TransCnnada Energy Ltd. 
"450cJ ''Street 

, 

Calgary, AB T2P 5Hl , 

Attn: Alex Pourbaix� 
President, 
Lc!IC'H'V and, Oil Pi;;eli;ce' 

Dear 1v1r. Pou.rbnix : 

Re: Sout!lwest GTA Clem Energy 
Energy Lt!L and Ontario 1Powe:r 

120 Adr:l<>lde Street Vfest 

Suitt- 1600 

Toronto, Ontario M5H H 1 
T 4 1 6·967·7-174 

F 4i6-967c1947 

V.f1NW .poweraulhorfty .on.ca 

Contract (the "Contr2cl") between 'fnmsCanadn 
(!lle "OPA n) dated October 9, 2009 

As you are no doubt aware, the Minister of Energy today anuounced that your Oakville gas plant will not 
proceed. - Tl1is announce�ent is supported by the OP.._�� s planning analysis of the cuiTent circmnstance·s 
in southwest GTA. 

The OPA will not proceed with the Contract. As a result of lhis, the OPA acknowledges that you are 
entitled to your rea;;:;onable ·da_mages from the OPA, including the anticipated Tmanciri1 value of the . 
Contract. \V e would like to begin n.egotiations with you to ·reach Inutuai agreement tO tenninate the 
Contract. 

Given Ontario�s ongoing -need for power generation projects and ·your desire to generate power in 
Ontario, we wisl1 to wofk.with you to identify other projects and the extent to vthich such projects may · 
cornpensate you for termination of the Contract while appropriately protecting the interests of ratepayers. 

You are hereby directed to cease all further work and activities in connection with t11e Facility (as 
defined In the Contract), otl1cr than anything that may be. reasonably necessary in the circumstances to 
bring such work or activities to a .conclusion. 

· Wc undertake that we will not .disclose this letter without giving you prior notice and we request that vou - -
do the same. 

Sincer�ly� 

ONTA1UO POw�ER AUTHORITY 

Per:�,��-� 
Narne: Colin Andersen 
Title: Chief Executive Officer 





Thomton Grout Finnigan LLP 
RE5TRUCrl.Hl!NG + LfTJGATIO!J 

April 1 9, 201 1 

VIA EMAIL 

WITHOUT PREJlJDICE 

Ontario Power Authority 
120 Adelaide Street West 

1 60 0  
Toronto, Ontario 

Attn: Colin Andersen 
Chief Executive Officer 

Dear 

Minislly of Energy 
4'h Floor, Hearst Block 
900 Bay 
Toronto, .Oniario 
M7A 2E! 

C:marllan Pacific Tower 

Toronto-Domln!on Centre 

100 Wtlllngtor; StrBet W12st 

Suite 3200, P.O. Box 329 
Toronto, ON C<:n;;da M5\{ 11' .. '1 
T 416.304.1616 F 416 .. 304.1313 

Michael E. Barrack 
T: 4 l 6-304- l l 09 
E: mbarrack@ltg[ca 

The nunmt<rau"' Brad Duguid 
Minister of Energy 

Southwest · GTA Clean Energy Snpply (ihe "Contract") betvveen 
TnmsCan:ada Energy Ltd. {"TCE") and Ontario Power Authority (flu; "OP A") 
dated October 2009 

We have been retained by TCE to represent its interests in connection with the termination of the 
Contract by letter dated October 7, 2010. That termination occurred following a public 
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive 
the OP A regarding the termination. 

In the termination letter, the OPA stated to TCE, "the OPA acknowledges that you are entitled to 
your reasonable damages from the OPA, including the anticipated value of the Contract" The 

also identified the OPA's "wish to work with you to identify other projects and the extent 
to which such projects may compensate you ior tennination of the Contract while appropriately 
protecting the interests of nitepayers." 

We been briefed on the unsuccessful a!tempts to resolve this matter on the basis suggested 
in the termination letter, despite several months of negotiations. Our instructions 2.re to 
commence the fomm1 legal process of identifying the appropriate mcchanis:rn to detennine the 
reasonable damages, including the �mticipated value of the Contract and an appropriate 
mechanism for transferring that value from the OP A and the Province of Ontario to TCE. In 
order to facilitate this process, we would request that you have your legal connsel contact us 
order to discuss the manner of proceeding. 



TGF 2. 

Thornton Grout Finnigan LLP 

We would be available td meet with cotmsel to begin this process this week. We would request 
that your cotmsel contact us no later than Tuesday, April 26, 201 1 .  Our client has instructed us 
to move forward with reasonable expedition. We understand that a counterproposal will be 
delivered to TCE by the close of business on Wednesday, April 20, 201 1  as part of the informal 
settlement discussions. While this fonnal process of dispute resolution moves forward, our 
client remains willing to discuss alternatives, but is not willing to suspend the fonnal process. 

W e  look forward to hearing from your counsel. 

Yours very truly, 

Thornton Grout Finnigan LLP 

�w:xa#l 
Michael E. Barrack 
MEB/slg 

Cc Craig MacLennan, Chief of Staff to the Minister of Energy 
· Jamison Steve, Principal Secretary to the Premier 

Sean Mullin, Director of Policy, Office of the Premier 

tgf. ca 



October 7, 20! 0  

TransCanada Energy Ltd. 
450-1 '' Street 
Calgruy, Ail I2P 5Hl 

Attn: · Alex Pou.rbalx, 
President,. 
Energy and Oil Pipelines 

Dear M.r Ponrbaix r 

Re: Southwest GTA Clean Enetgy Supply Contnlct 
Energy Ltd .. and Ontario Po wet' Authority (tlle 

120 Adelaide street West 
Suite 1600 
Toronto, Ontario MSH 1Tt 
T 416·957-7-174 
F 4!6 967-1947 
Whw.pov;errwlhoritY .on .. ca 

"''Contractt') between �:r rH:nsCnnada 
datec! October 9, 2009 

As you are no doubt aware, the Ivfinister of Energy today announced that your Oakville gas plant w!U not 
proceed.. I"his announcement is &upported by the OPA�s piaillling analysis ofthe cuirent circumstances 
in soutlrwest G IA"" 

The OPA wHJ not proceed with the Contract .As a result of tili..c.:, the OPA acknm:vl�dges that you are 
entitled to your .reasonable damages from the OPA, including the anticipated financlal value of the 
Contract. \Ve would like to be&rin negotiations with you to reach mutual agreement to teiTl..J..inate the · 
Contract. 

Given Ontario's ongoing need for power generation projects and your dtSsiTe to generate power in 
Ontario, we wts.b to work with you to identify other prqjects and the extent to w.bjch suc.h projects may 

compensate you fOr teimination of the Contract vvhi1e appmpriateiy, protecting the interests of ratepayers. 

You are hereby directed to cease aU further i-Vork and activities in connection with ihe Facility (as 
de6.ned in the Contract),. other than anything that may be reasonably necessary in the circumstances to 
bring such work or activities to a concius.ton. · 

\Vc undertake that we v;ill not disclose this Jetter Without giving you prior notice and we .request that you 
do the same .. 

Sincerely, 
ONTARIO POWER AUIHOR!fY 

Chief Executive Ofiicer 
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Notice Pursuant to Section 7 of the Proceedings Against the Crown Act 

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of 

Ontario of its claim for damages arising out of the termination on October 7, 201 0  of the 

Southwest GTA Clean Energy Supply Contract between TransCanada Energy Ltd. 

("TransCanada") and the Ontario Power Authority ("OPA") dated October 9, 2009 (the 

" Contract"). On October 7,20 1 0  the Minister of Energy, the Honourable Brad Duguid publicly 

announ ced that the Province would not. proceed with the construction of the power plant that 

was the subject matter of the Contract . Subsequently, by letter also dated O ctober 7, 201 0 ,  the 

O PA i nformed TransCanada that i t  would not complete the Contract. TransCanada accepted 

the O PA's repudiation of the Contract. As a result of the termination of the Contract, 

TransCanada has suffered damages including the anticipated financial value of the Contract 

Please find attached the following documents dated October 7, 2010:  (a)the press release  

from the Ministry of Energy; and (b )  !he letter from the OPA to TransCanada repu'diating the 

Contract. 
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, __ . --� •. � . .... . .  ._._.. H.J.I--UJHlGJ/cwLv r V/ l woak:VH1e-power-p1ant-not-mov. 

" Facebook 

O a kviU Powe P l a nt ��ot M oving forward · 

0 1 : 1 5  

Government nvest in Local IP Demands 
O n t a rio t a k i n g  action keep t h e  lights on in Southwest Greater Toronto Area 

homes a n d  businesses w ithout th e construction of a proposed natura l  gas pla nt 

O a kville . 

W h e n  t h e  n eed for this nt was first identified four rs a go,  the re were h i g h e r  

d e m a n d  projections for electricity i n  t h e  a re a .  Since the n  cha n ge s  demand a nd 

s u  - i n cluding more megawatts new, cle a n e r  power a n d  

s u cc e ssful conservation efforts - have made it clear that this proposed natura l 

plan t  is no longer requ i red. A solution c a n  ensure the 

g rowing region will e nough e l e ctricity to meet future n eeds of 

h schools a n d  businesses. 

nn\fcornr,Pr1t is currently updating Long-Term Energy Plan e n s u re 

cost-effective electrircit� system that eliminates 

nee o n  dirty 

� The ne>Pri for additional  generation in Southwest was first ide
.
ntifled 

2006. S ince the n ,  a dditio nal supply has come o n l i n e  a n d  the demand picture 

ch a nged the region. 

@ Onta perman ently closed four more un dirty, smog-producing, 
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lf3 

coal-fired generation on October 11 20 1 0 1  four years a head of schedule.  

• In 20091 more than 80 per cent of  our generation came from emissions-free 

sources. 

lEARN MORE 

• Read about the u pdate to Ontario's Long-Term Energy Plan a n d  how to offer 

your views. 

• Learn more a bout renewable energy in Ontario. 

• Find out about how Ontario is phasing out coa l-fired generation . 

. CONTACTS 

" Andrew Block 

Minister's Office 

416-327-6747 
• Anne Smith 

Communications Branch 

416-327-7226 

M inistry of Energy 

ontario.ca/energy 

"As we're putting together a n  update to o u r  Long-Term Energy P l a n 1  it has 

become clear we no longer need this plant in  O a kvil le ;  With transmission 

investments we can keep the lights on a n d  still shut down a l l  d irty coa l-fired 

g e neration."  

- Hon. Brad D u g u id 

Minister of Energy 

" My duty as MPP has always been to put the priorities of Oakville first1 a n d  

together1 our voice was heard .  I a m  tremendously pleased that this power plant 

w ill not be built anywhere in Oakvil le. I w o u ld like to thank my constituents for 

27/04/201 1  7:26 PM 



tile ir su pport, and Premier McGuinty and r!Jinister Duguid for their willingness to 
l isten ."  

- Kevin Flynn 

MPP, Oa kville 

Help 

• © Queen's Printer for Ontario, 2009 - 2011 
• iMPORTANT NOTICES 

LAST M OD!fiE!l: FEBRUARY 14, 2011 
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From: Perun, Halyna N. (ME!) 

Sent: May 25, 201 1  9:34 A M  

To: Kelly, John (JUS) 

Co: Machado, Eunice (JUS); Calwell, Carolyn (MEl) 

Sullje,:t: RE: 

Page l o f 2  

Thank s John ior the update. We're proceeding t o  develop the options as we discussed yesterday and your 
conversation below will certainly infmm them. Carolyn is back later this morning and likely will be sending 
something to you for your review later in the day. I agree that the PO's views on tills will be critical. 

'J{a�pta 
Halyn a  N.  Perun 
A/Direclor 
Legal Services Branch 
Ministries of Energy & In-frastructure 
777 Bay Street, 4th Flom, Suite 425 
Toronto, O N  M5G 2E5 
Ph:  (416) 325-6681 / Fax: (416) 325-1 781 
BB:  (416) 671 -2607 
E-mail: Halyna.Perun2@ ontario.ca 

Notice 
This com munication may be solicitor/client privileged and contain confidential information intended only for the 
person(s) to whom it  is addressed. Any dissem ination or use of this information by others than the intended 
recipient(s) is p rohibited. If  you have received this message in error please notify tl1e writer and permanently 
delete the m e ssage and all attachments. Thank you. 

from: Kelly, John (JUS) 
Sent: �1ay 2011 9:12 AM 
To: Perun, Halyna N. (MEl) 
Cc: Machado, Eunice (JUS) 

Halyna, I just returned a call from Michael Barack and John Finnegan, counsel to Trans Canada. In essence, they 
confirm that the Govt cancelled the contract and communicated that fact to Trans Canada before the Minister of 
Energy was advised. Apparently the Chief of Staif ( or equivalent iitle) in the PO told one Trans Canada's senior 
people at the time they indicated the plant would not proceed that Trans Canada would be "made whole" as to 
damages. 

They indicated that Oct.71h letter was negotiated extensively and means that the Govt. and OPA would not 
rely on the l i mitation of damages or the argument that they would not have been able to complete the p roject due 
to objections. 

Baracl< indicated that negotiations as to damages are " an unmitigated disaster". They say that the result of the 
offer from OPA re: Cambridge is that it represents a 4% return (and not 9% as apparently suggested by the OPA) 
and that t11ey could not make any money on a 4% return .  

They have indicated that the problem i s  that Colin Andersen at O P A  i s  being very confrontational and that h e  and 
whoever is advising h im doesn't know anything about the proper calculation of  damages. Apparently counsel are 
not involved in these discussions at the table. 
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They say their clients are experts at the calculation of damages as they do it all the time and they want OPA to 
get outside expert assistance to break the deadlock. 

They have indicated that they have been team players and have not created a fuss about the termination on the 
understanding that they would have a meaningful discussion on damages and resolution but, if things don't 
happen soon, they will seek instructions to proceed in Commercial Court as they prefer that to Arbitration. 

I advised them that I was new to the file and would seek instructions and advise of the Govt. position. They 
indicated they would sue the Govt. for interference with contractual relations if forced to do so. 

I have no idea what the PO will say to these allegations but I think we should lind out as soon as possible. 

I earlier suggested that it might be worthwhile to have the parties try to agree to retain an independent expert to 
provide a non-binding opinion as to damages for the purpose of attempting to resolve the issue. 

I look forward to discussing this with you. 

John 

John Kelly 
Counsel 
Crown Law Olfice - Civil 
Ministry of the Attorney General 
720 Bay Street- 8th Floor 
Toronto, O N  
M7A 2S9 

Tel: 41 6-212-1161 
Fax: 41 6-326-4181 

email: John.Kelly@ ontario.ca 
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(MEl) 

From: Kelly, John (JUS) 
Sent: May 20 1 1  2:26 PM 

To: Calwell, Carolyn (MEI);Perun, Halyna N. (MEl) 

Cc: Machado, Eun·lce (JUS) 
Sui>ja�:t: RE: 

I read th& note and, based on what I was told this morning by counsel, ii may not properly represent the position 
of Trans Canada. 

Counsel  told rne that , unless there was agreement that damages we1·e not lim ited by the provisions of the 
contract ( in other words, they would be made whole) and that no defence would be raised that they could not 
have completed the contract, they would litigate in Comme1·cial Court. 

As for Option 1 ,  I would add that there wil l  be litigation of the alleged promise to keep them whole and not to use 
the defence that they -cou!dn't complete the contract. 

As for Option 2. the only way Trans Canada would consider arbitrating would be if there was no limitation to 
damages and no defence that it couldn't complete the contract. 

They have said they would litigate and not Arbitrate and I assume they would only Arbitrate damages based on 
the assumption above.Fwm their point of view, I assume the only issue would be the quantum of damages 
assuming no !im itations as per tr1e contract. 

As for Option 3, I don't thi n k  Trans Canada would agree to Arbitrate all issues. I think that would happen i n  
Commercial Court. 

From: Calwell, Caro lyn ( M EI) 
Sent: May 25, 2011  1 1 :50 AM 
To: Perun, Halyna N. (MEI); Kel ly, John (JUS) 
Cc: Machado, Eunice (JUS) 
Sutljec:t: RE : 

Please.flnd attached a first cut of a deck, as we discussed yesterday. I welcome your comments and revisions. 

Carolyn 

Carolyn Ca!we!l 
Deputy Director 
Mlnislry of Energy & Ministry of Jn1rastructure 
Leaal Servicbs Branch 
Mirlistry ofJhe Attorney General 
777 Bay Street, Suite 425 
Toronto ON MSG 2E5 
!ti 6.2i 2.5409 

From: Perun, Halyna N. (MEI) 
Sent: May 25, 2 0 1 1  9:34 AM 
To: Kelly, John (JUS) 
Cc: r�achado, Eunice (JUS); Calwell, Carolyn (MEI) 
Sut>ject: RE: 

Thank s John for the update. We're proceeding to develop the options as we discussed yesterday and your 
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conversation below will certainly inform them. Carolyn is back later this morning and likely will be sending 
something to you lor your review later in the day. I agree that the PO's views on this will be critical. 

Halyna N. Perun 
A/Director 
Legal Services Branch 
Ministries ol Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (416) 325·6681 / Fax: (416) 325-1781 
BB: (41 6) 671 -2607 
E-mail: Halyna.Perun2@ ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the 
person(s) to whom it is addressed. Any dissemination or use of this information by others than the intended 
recipient(s)is prohibited. It you have received this message in error please notify the writer and permanently 
delete the message and all attachments. Thank you. 

From: Kelly, John (JUS) 
Sent: May 25, 2011 9 :12 AM 
To: Perun, Halyna N. (MET) 
Cc: Machado, Eunice (JUS) 
Subject: 

Halyna, I just returned a call from Michael Barack and John Finnegan, counsel to Trans Canada. In  essence, they 
confirm that the Govt. cancelled the contract and communicated that fact to Trans Canada before the Minister of 
Energy was advised. Apparently the Chief of Staff ( or equivalent title) in the PO told one Trans Canada's senior 
people at the time they indicated the plant would not proceed that Trans Canada would be "made whole" as to 
damages. 

Tl1ey indicated that the Oct. 7th letter was negotiated extensively and means that the Govt. and OPA would not 
rely on the limitation of damages or the argument that they would not have been able to complete the project due 
to objections. 

Barack indicated that negotiations as to damages are " an unmitigated disaster". They say that the result of the 
offer from OPA re: Cambridge is that it represents a 4% return (and not 9% as apparently suggested by the OPA) 
and that they could not make any money on a 4% return. 

They have indicated that the problem is that Colin Andersen at OPA is being very confrontational and that he and 
whoever is advising l1irn doesn't know anything about the proper calculation of damages. Apparently counsel are 
not involved in these discussions at the table. 

They say their clients are experts at the calculation of damages as they do it all the time and they want OPAto 
get outside expert assistance to break the deadlock. 

They have indicated that they have been team players and have not created a fuss about the termination on the 
understanding that they would have a meaningful discussion on damages and resolution but, if things don't 
happen soon, they will seek instructions to proceed in Commercial Court as they prefer that to Arbitration. 

1 advised them that I was new to the file and would seek instructions and advise of the G ovt. position. They 
indicated they would sue the Govt. for interference with contractual relations if forced to do so. 

I have no idea what the PO will say to these allegations but I think we should find out as soon as possible. 

I earlier s uggested that it m ight be worthwhile to have the parties try to agree to retain an independent expert to 
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'provide a non-binding opinion as to damages for the pmpose of attempting to resolve tl1e issue. 

I look forward to discussing this with you. 

John 

John KeJiy 
Counsel 
Crown Law Office - Civil 
Ministry of the Attorney General 
720 Bay Street - 8th Floor 
Toronto, ON 
M7A 2S9 

Tel: 41 6-2i 2-1 1 6i 
Fax: 4 1 6-326-4 1 8 1  

ernail: John.Kelly@ ontario.ca 
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From: 
Sell!: 
To: 

Perun, Halyna N. (ENERGY) 
August 9, 201 1 2:29 PM 
Colwell, Carolyn (ENERGY) 

Attachments: Arbitration Agreement August 5 201 1 .pdf 

Fyi - there is also a letter agreement thai Deputy Lindsay signed apparently between the OPA and the Crown - which sets 
out how the liabil ity is to be shared. - John Kelly doesn't have a copy of it - it's with the DAG's office and I asked that he 
send us it when he receives it. 

· 

J{afjna 
Halyna N.  Perun 
!IJDirector 
Legal Services Branch 
Ministries of Energy & I nfrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph: (4 1 6 )  325-6681 I Fax: (416)  325-1781 
BB:  (41 6) 6 7 1 -2607 
E-mail: Ha lyna.Perun?@ontario.ca 

No tree 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom it is addressed. Any dissemination or use of this information by others than the intended recipient(s) i s  
prohibited. I f  you have received this message i n  error please notify the writer and permanently delete the message and 
all attachments. Thank you. 

From: Kelly, John (JUS) 
Sent: August 9,  2.011 2:2.0 PM 
To: Perun, Halyna N.  (ENERGY) 
SUtl]ec:t: FW: 

From: Dermot Muir [mailto:Derm(lt.Mulr@infrastrw;:t!,Jyeoptario.ca] 
Sent: August 9, 201 1  2 :19 PM 
To: Kelly, John (JUS) 
Sut»jec:t: RE: 

Here you go John.  

Dermot 

From: Kelly, John (JUS) [rnailto:Johf1Kelly@ontario.ca] 
Sent: Tuesday, August 09, 2011 2 : 15 PM 
To: Dermot Muir 
""'n'�'"'" FW: 

Dermot, can you send me a copy? Thanks. 
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From: Kelly, John (JUS) 
Sent: August 9, 2011 2 : 14 PM 
To: 'michael. lyle@powerauthority.on.ca' 
Subject: 

Mike do you have a signed copy of the Arbitration agreement and , if so , can you send one to me by pdf? Tl1anks 

John Kelly 
Counsel 
Crown Law Office - Civil 
M inistry of the Attorney General 
720 Bay Street - 8th Floor 
Toronto, O N  
M7A 2S9 

Tel: 4 1 6-21 2-1 1 61 
Fax: 41 6-326-4181 

email: John.Kelly@ontario.ca 
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IN THE MATTER OF A-N 

BETI'VEEN: 

TRANSCANADA ENERGY LTD. 

Claimant 

- and -

HER n:::c-rv THE OLIFEN I N  RIGHT OF ONTARIO and the ONTARIO 
POWER AUTHORITY 

Respondents 

WHEREAS the Ontario Power Authority (the "OPA") and the Claimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
GTA Clean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); 

AND WHEREAS by letter dated October 7, 2010 the OPA terminated the 
CES Contract and acknowledged that TCE was entitled to reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND WHEREAS Respondents have agreed to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including the anticipated 
financial of the CES Contract; 

AND Claimant and the Respondents wish to submit the issue 
of the assessment of the reasonable damages suffered by TCE to arbitration in the 
event they are unable to settle that amount as between themselves; 

AND WHEREAS on April 2011, Claimant provided Vlritten notice to 
Her Majesty the Queen in Right of Ontario (the of under 
section 7 of the Proceedings Against the Crown Act, R.S.O., 1990, c. P. 27 ("PACA''), of 
its intent to commence an action against the Province of Ontario to recover the 
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damages the Claimant suffered because of the termination of the CES Contract (the 
"Claimu); 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim wiJI not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Claimant with the OPA 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for consent to sever for the Oakville Generating Station site by the 
Committee of Adjustment for the Town of Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Oaimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitration Act, 1991, 
5.0. 1991, c.17 (the "Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties a gree as 
follows: 

Section 1.1 

ARTICLE 1 
APPLICATION OF THE ACT 

Recitals 
The recitals herein are true and correct. 

Section 1.2 Act 

The provisions of the Act shall apply to this Arbitration Agreement except as 
varied or excluded by this Agreement, or other written agreement of the Parties. 
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ARTICLE 2 

Section 2.1 Consideration 

In consideration of the Parties each agreeing to pursue resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Claimant's claim that is the subject matter 
of its April 2011 Notice, pmsuant to section 22 (c) of the PACA, the Parties agree: 

(a) the Claim against the Province of Ontario and the OPA will not be 
in the and 

(b) contemporaneous Lhe satisfaction by Province of Ontario of 
any Final Award in favour of TCE, TCE will provide a release to the 
OPA and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

Section 3.1 

ARTICLE 3 
ARBITRATOR 

Arbitrator 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator 
mutually agreed upon by the Parties or chosen by such individual as the Parties may 
agree (the " Arbitrator"). 

Section 4.1 

ARTICLE 4 
JURISDICTION OF ARBI1:R 

Award 

The decision and award of the Arbitrator shall be final and binding on the 
Paxties, subject to the right to appeal questions of law to Ontario Superior Court 
of Justice as in 45(2) of the Act. 

Section 4.2 The Disputes 
The shall fully and finally determine the amount of the reasonable 

damages to which the Claimant is entitled as a result of the termination of the CES 
Contract, including the anticipated financial of the CES Contract. 

Section 4.3 Waiver 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including 
the anticipated financial value of CES Contract 



(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no 
reduction of those damages by reason of either: 

(i) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of sections 10.5 or 14.1 
of the CES Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and 
operate its generation facility as contemplated in and in 
accordance with the CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE 
would have fulfilled the CES Contract and the generation 
facility which was contemplated by it would have been built 
and would have operated; and 

(ii) the reasonable damages including the anticipated financial 
value of the CES Contract is understood to include the 
following components: 

(A) the net profit to be earned by TCE over the 20 year life of 
the CES Contract; 

(B) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the 
extent that these costs have not been recovered in item 
(A); and 

(C) each Party reserves its rights to argue whether the 
Respondents are liable to compensate the Claimant for 
the terminal value of the OGS, if any, where terminal 
value is understood to mean the economic value of the 
OGS that may be realized by the Oaimant in the period 
after the expiration of the twenty year term of the CES 
Contract for its remaining useful life. 
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Section 4.4 Arbitrator Jurisdiction 

Without limiting the jurisdiction of the Arbitrator at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction i.ncluding 
any objections with respect to the existence, scope or validity of this 
_;\greeinent; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such 1ssues; 

(c) 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and admissible; 

(e) make one or more interlocutory or interim orders; 

(f) include, as part of any award, the payment of interest from the 
appropriate d ate as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
award(s), as deemed necessary during the course of the hearing of the 
Arbitration, a.<d the Final Award (defined below). 

Section 4.5 Costs 

The Parties agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, and that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy to the Ontario Rules of Civil Procedure, R.R .O.  
1990, Reg. 194 ( tlze "Rules") and witl1 regard to the relevant case after hearing 
submissions from the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in relation to any interim or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, and technical expenses that may be incurred 
during the course of the Arbitration, including but not limited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitr·ator's 
accounts and the Expenses shall be ultimately determined with reference to the 
Rules and the case law, at the same time that other issues with respect to costs are 
determined following the Final Award. 
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Section 4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLE S 
SUBMISSION OF WRITTEN STATEMENTS 

Section 5.1 Statement of Claim 

The Oaimant shall d eliver a Statement of Claim on or before September 30, 
2012. 

Section 5.2 Defence 

The Respondents shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim. 

Section 5.3 Reply 
The Claimant shall deliver a Reply within 30 days following the delivery of 

the Statements of Defence. 

ARTICLE 6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and collier with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and collier meeting or as may 
arise out of the examinations for discove.ry. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 

When they meet and confer, the Parties shall determine a date by which each 
shall deliver to the other a list i dentifying any and all records and documents, 
whether written, electronic or otherwise, being produced for the purpose of this 
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Arbitration, and by which each shall deliver the documents in the format agreed to 
by the Parties. In the event that the Parties cannot come to an agreement on these 
dates or the extent or nature of production they will refer the decision back to the 
Arbitrator. 

Section 6.2 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other sworn affidavits of each of their witnesses. 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Section 6.3 

The Parties agree that cross examinations of the affiants YviH take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
witness, or such other time as may be agreed between the Parties upon review of the 
affidavits or may be ordered by the A..rbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with to calling viva voce or will 
attend before the Arbitrator to determine such procedure (the 

Section 6.4 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer if possible, and settle the assumptions and facts to be 
used in the reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 days after 
completion of cross examinations; 

(b) responding (reply) expert reports of each Party shall b e  exchanged 
within 30 days of the exchange of expert reports; and 

(c) all reports delivered and filed in the Arbitration include 
and attach a copy of t..he expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration HP"""" 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 
and in accordance with the Hearing Procedure. A court reporter will be present at 
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each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will d o  so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine it� 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 8 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 
upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
confidentiality agreement substantially i n  the form attached hereto as Schedule " A". 
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Section 7.1 

ARTICLE 7 
AWARD 

Any interlocutory or Lnterim award(s) shall be given in writing a! Toronto, 
with reasons and shall b e  rendered within forty five (45) days of the conclusion of 
the relevant motion. 

The Arbitrator shaH provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of the communication 
of the final submissions the parties (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

Within (15) days after receipt of the Award, any Party, with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/ she deems justified within 

(15) days after receipt of such request. All interpretations, corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final Award shall be 
final and binding on the Parties, and the Parties undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made by the Arbitrator 
on his/her own initiative as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 
is made by the Arbitrator or upon the expiration of the time periods provided under 
this for such correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by a_ny court of competent 
j urisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. 

Section 7.3 

The Parties ag-ree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Claimant be satisfied in a manner that furthers 
both the energ<; interests of the Province of Ontario and the interests of TCE. 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
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Award [or an interim final award] in favour of the Claimant may be satisfied by way 
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications to TCE of the transaction, being equal to 
the Final Award [or interim final award] (the " Equivalent Value"). 

(a) Upon the request of the Respondent, the Province of Ontario, to satisfy 
the Final Award [or interim final award] as against either of the 
Respondents by the transfer of an asset of Equivalent Value, TCE shall 
within ten (10) business days submit a list of assets of interest (the 
"Assets of I nterest") to the Respondent for consideration. Such list to 
consist of assets owned by the Province of Ontario, the OP A or an 
agency of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amongst the Parties. Assets which will provide partial 
Equivalent Value may be considered. 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in a t  that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest a t  that time, then the Parties shall use 
conuJJercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) ln respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 

(ii) all necessary consents, permits and a uthorizations are available 
to transfer the asset to TCE and for TCE to own and operate the 
asset; 

(iii) there are no restrictions on TCE' s ability to develop, operate, 
sell or otherwise dispose of the asset; and 
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(iv) TCE does not become liable for any pre-closing liabilities 
relating to the asset 

(e) If the Parties have agreed to the transfer and if the value of the asset to 
TCE is agreed, then the Parties wiU use commercially reasonable 
efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset h·ansfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and will contain conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer behveen 
arm's length commercial parties. 

(f) If more than ninety (90) days have passed after the date of the issuance 
of the Fi_nal [or an interim final award] of the Arbitrator, and 
the Parties have not agreed on the terms of the asset ITansfer or settled 
the form of the definitive documents for transfer, then TCE shall be 
permitted to issue a d emand letter to the Respondents demanding 
immediate payment of the Final Award [or interim final award] in 
cash and such payment shall be made within three (3) days of receipt 
of such demand letter. 

Section 7.4 Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule " B" .  

Secl:ion 8.1 

ARTICLE 8 
CONFIDENTIALITY 

Except as may be otherwise required by law, all informal:ion disclosed in the 
Arbitration shall be treated by all Parties, including their respective officers and 
directors, and by the Arbitrator, as confidential and shali be used solely for the 
purposes the Arbitration and not for any other or improper purpose_ The Parties 
agree further that for the purposes of this Arbitration, they shall abide by and be 
bound by the " deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 

For certainty, the Arbitrator and the Parties, including their respective 
officers and directors, employees, agents, servants, administrators, successors, 
members, subsidiaries, affiliates, insurers, assigns and related parties from time to 
tim e  agree that they shall not disclose or reveal any information disclosed i n  
ArbitTation t o  any other person, except t o  their legal, o r  financial advisors, or experts 
or consultants retained by a party for the purpose of this arbitration, or as required 
by law including, for example, the Claimant's obligation to make disclosures under 
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applicable securities law. The Parties also agree that they will use best efforts to 
ensure that they have effective procedures in place to ensure that information 
disclosed in the Arbitration is not disclosed or revealed contrary to the provisions of 
this Article. Each Party agrees to be responsible for any breach by its officers, 
directors, employees, agents, servants, administrators, successors, members, 
subsidiaries, affiliates, insurers, and assigns of the terms and conditions of this 
Article. Notwithstanding the foregoing, the OPA and the Province of Ontario are 
entitled to share confidential information for the purpose of defending the Claim. 

Section 9.1 

ARTICLE 9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited partnerships, associations, trusts, unincorporated 
organizations, joint ventu.res and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 

Section 9.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the &>me instrument. 
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Section 9.7 El!?ctrm1ic Execution 

Delivery of ail executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
o f  the Agreement by such party. 

Section 9.8 

'I11e Parties acknowledge and agree that the following shall 
record for this Arbitration. 

the counsel of 

Thornton Grout Finnigan LLP 
3200 - 100 Wellington Street West 
CP Tower, 'ID Centre 
Toronto, ON M5K 1K7 

Michael E. Barrack 
Tel: (416) 304-1616 
Email: mba.rrack@tgf.ca 

L Finnigan 
Tel: (416) 304-1616 
Fax: (416) 304-1313 
Email: jflnnigan@tgf.ca 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 Canadian 
Tmonbn" ON M5X 1!38 

Paul A. Ivanna 
Tel: (416) 862-4223 

(416) 862-6666 
Email: pivanoff@osleLcom 
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Ontario 

Ministry of the Attorney General 
Crown Law Office -Civll 
McMurtry - Scott Building 
720 Bay Street, 11m 
Toronto, ON 
M7A 2S9 

John Kelly 
Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax : (416) 868-0673 
Email: eunice"machado@ontario.ca 



Section 9.9 Notices 

All docwnents, records, notices and cmnmunkations relating to the 
Arbitration shall be served on !he Parties' counsel of record. 

DATED this S<h day of August, 2011. 
TRANSCANADA ENERGY LTD. 

By; 

Title 

By 1/�..-r 
Title V ice - Pr-<s :J""'+ , Po'-"er ,  &ft.e•A &ro""'-l-4 
HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: . David Lindsay 

Title Deputy Minister of Energy 

ONTARIO POWER AUTHORITY 

By: 

Title 



Sedlon 9.9 Notices 

All documents, l'ecorcls, notices and cornmu_rrications relating to the 
Arbitration shall be served on the Parties' counsel of:recorcl. 

DATED this 51h day of August, 

By: 
Title .St::tJt d'- VICE: -?«IE"S LDE-vT, EA>"TE!?.tJ H;;t.Jcl<'-

By 

Title 

HER MAJESTY THE QUEEN IN RIGJ-IT 
ONTARIO 

By: David Uudsay 

Title Deputy l'v!inisler of Ener:rt 

ONTARIO POWER AUTHORITY 
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D5·Aug·2011 11:47 AH STRATFORD FESTIVAL OF CANADA 5192714904 

�UG-OS-201! lO<iO (4/ioj ) ;!. 1-, Y' '  y ?  
D..,.,.<i J- ·-«; r· A ?J·"'l 1...".,,7--t--

P . O!il 

All d<x:t;unents, w.;o.rds, notices and communi<»llons relating to the 
Al:hitra!ion llhlill b• se:voo oo the Parties' coumel. of ret <:>rd. 

day of _____ � lOll. 

:By; 
Tl!l.e 

By 
Tille 
:ffll.R MAJilSTY TBil Qtl1i!lN lN !UGRT OF 
ONTAJUO Q . · . .6! 

XJ .  ,C· 
lly: David L!ndsay 
Tille Deputy Mrnlster of EnerBJ 
ONTAIUO POWEI.lUJl'HO!UT't 
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SCHEDULE "A" 

CONFIDENTIALITY AGREEMENT sets forth the terms p ursuant to which 
� will provid e  or receive certain confjdential infornmtion d uring the course of 
participating at the Arbitration Hearing between the Claimant, TransCanada Energy 
Ltd., and the Respondents, Her Majesty the Queen in Right of Ontario and the 
Ontario Power Authority. 

The information that will disclosed is considered to be proprietary 
confidential information ("Confidential Information"). For the purpose of this 
Agreement the party disclosing Confidential Information is referred to as the 
"Disclosing Party", the party receiving such Confidential Information is referred to 
as the " Receiving Partyn . 

The Receiving Party agrees that he/ she has been made aware of the confidentiality 
terms in Article 8 of the Arbitration Agreement dated August ,2011 a11d agrees to 
maintain in strict confidence all Confidential Information disclosed by the 
Disclosing Parry. The Receiving Party shall not disclose and shall prevent disclosure 
of Confidential Information to any third party without the express written 
permission of the Disclosing Party and shall not use Confidential Infonnation for 
any commercial use, except for the purpose consistent with giving evidence at the 
i•,rbitration Hearing. In the event the Receiving Party is required by judicial or 
administrative process to disclose Confidential Information, the l\eceiving will 
promptly notify the Disclosing and permit adequate time to oppose such 
process. 

The obligation of confidentiality and restricted use imposed herein shall not apply to 
Confidential that 

is known to public or the Receiving Party prior to disclosure; 

2. becomes known to the public through no hn,er·h of this Agreement by 
the Receiving Party; 

3. is disclosed to the Receiving Party by a third party having a legal right 
to make such disclosure; or 

4. is developed independently of the Confidential Information by the 
Receiving Party. 
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The Receiving Party agrees that the Confidential Information disclosed by the 
Disclosing Party will be used solely for the purposes consistent with the Arbitration 
Agreement and participation at the Arbitration Hearing or providing evidence 
during the course of the Arbitration Hearing. The Receiving Party will restrict 
transmission of such Confidential Information to those advisors and representatives 
who need to know the Confidential Information, for the purposes of the Agreement 
it is being agreed by the Receiving Party that such advisors and representatives are 
or will be placed under similar written obligations of confidentiality and restricted 
use as are contained in this Agreement and in the Arbitration Agreement. 

It is understood that unauthorized disclosure or use by the Receiving Party hereto of 
Confidential information may cause irreparable harm to the Disclosing Party and 
result in significant commercial damages, which may not adequately compensate for 
the breach. ln addition to any remedies that may be available at law, in equity or 
otherwise, the Receiving Party agrees that the Disclosing Party shall be entitled to 
obtain injunctive relief enjoining the Receiving Party from engaging in any of the 
activities or practices which may constitute a breach or threatened breach of this 
Agreement, without the necessity of proving actual damages. 

Upon written request by the Disclosing Party, the Receiving Party shall promptly 
return to the Disclosing Party all materials furnished by the Disclosing Party 
pursuant to this Agreement. The Receiving Party will not retain samples, copies, 
extracts, electronic data storage, or o ther reproduction in whole or in part of such 
materials. All documents, memoranda, notes and other writing based on such 
Confidential information shall be destroyed. 

Notwithstanding anything to the contrary in this Agreement, the Receiving Party 
acknowledges that this Agreement, the Confidential Information, and any other 
document or agreement provided or entered into in connection with the Arbitration 
Agreement or Arbitration Hearing, or any part thereof or any information therein, 
may be required to be released pursuant to the provisions of the Freedom of 
Information and Protection of Privacy Act, RS.O. 1990, c. F.31, as amended. 

This Agreement shall be governed by and construed and interpreted in accordance 
with the laws of the Province of Ontario and the Jaws of Canada applicable therein. 

AGREED TO as of the 1>- day of � 

Witness (Name) 
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SCHEDULE "B" 

WHEREAS TRANSCANADA ENERGY LTD. ("TCE"} and HER 

MAJESTY THE QUEEN IN RIGHT OF ONT ARlO AND THE ONTARIO POWER 

AUTHORITY (the have agreed to settle all matters outstanding between 

them in respect of and arising from the Southwest GTA Clean Energy Supply Contract 

dated as of October 9, 2009 ("CES Contract") the letter dated October 7, 2010 by which the 

Ontario Power Au thority (the "OPA") terminated the 

that TCE was entitled to its reasonable damages (the "October 7 Letter") and TCE's claim 

that is the subject of a Notice given by it dated April 

Proceedings Agai11st tile Crown Act (the "Claim"); 

2011 pursuant to section 7 of the 

IN CONSIDERATION of the payment of the settlement amount agreed by 

the parties for claims out of and in relation to the CES Contract, the October 7 

Letter and the Claim [as set out in the [Irt�E'rf l;iit!e {)f �li}•:illtil€;i:ij '�,?iji'fjg <qgf i;�ti!�,Jii!ii:lt 

h?J'lriSf;ii£)llJf�l:i.fli:l ,aw\r\UjjJ J (the 'Arbitration") and/ or in consideration of the payment of 

the Final .Award made in the arbitration proceedings between TCE and the Respondents 

pursuant to an Arbitration Agreement dated II' ,  and the payment by the Respondents to 

of the sum of $5.00 (five dollars) and for other good and valuable consideration, the 

receipt and sufficiency of which is acknowledged by the undersigned, TCE, its 

officers! e1nployees, servm1ts, administrators, successors, shareholders, 

m embers, subsidiaries, affiiiates, insurers, assigns and related parties from time to time 

(collectively, the "Releasor"); 

THE RELEASOR HEREBY 

QUAUFICATION 

AND FOREVER 

Respondents and their respective 

directors, officers, emp.loyeesr agentsr successorsr subsidiaries, affiliates, insurers and 

assigns (the from ali manner of actions1 causes of action, suits, proceedings/ 

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, cornplaints, dairns 
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and demands for damages, monies, losses, indenmities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter be sustained by the 

Releasor arising out of, in relation to or in cmmection with the CES Contract, the October 7 

Letter, the Claim or the Arbitration and from any and all actions, causes of action, claims or 

demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary duty 

or by virtue of any statute or otherwise or by reason of any damage, loss or injury arising 

out of the matters set forth above and, without limiting the generality of the foregoing, 

from any and all matters that were raised or could have been raised in respect to or arising 

out of the CES Contract, the October 7 Letter or the Claim. Nohvithstanding the foregoing, 

nothing in this Release will limit, restrict or alter the obligations of the Respondents to 

comply.with the terms of any settlement agreement with the Releasor or to comply with 

any Final Award made by the Arbitrator in favour of the Releasor pursuant to the 

Arbitration. 

1T IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also 

injuries, losses and damages not now known or anticipated but which may later develop or 

be discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the Releasees, in respect of and arising from the CES Contract, the October 7 Letter 

or the Claim, and that this Full and Final Eelease is to be construed liberally as against the 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION i t  is agreed and understood 

that, the Eeleasor will not make any claim in respect of and arising from the CES Contract, 

the October 7 Letter or the Claim or take any proceedings, or continue any proceedings 

against any other person or corporation who might claim, in any manner or forum, 

contribution or indemnity in common law or in equity, or under the provisions of any 

statute or regulation, from any other party discharged by this Full and Final Release. 
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IT IS UNDERSTOOD A N D  AGREED that this Full and Final Release shall 

ope-ate conclusively as an estoppel in the event of any claim, action, complaint or 

proceeding which might be brought in the future by the Releasor with respect to the 

matters covered by this Full and Final Release and arising from the CES Contract, the 

October 7 Letter, or the Claim and the Arbitration. This Full and Final Release may be 

pleaded in the event any such claim, action, complaint or proceeding is brought, as a 

complete defence and reply, and may be relied upon in any proceeding to disrniss the 

claim, action, complaint or proceeding on a summary basis and no objection will be raised 

by party in any subsequent action that the other parties in the subsequent action were 

not privy to the formation of this Fuil and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents and 

warrants that it has not assigned to any person, firm, or corporation any of the actions, 

causes of action, claims, debts.- suits or demands of any nah.ue or kind arising frorn the CES 

Contract, the October 7 Letter or the Claim which it has released by tl:-tis Full and Final 

Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that neither the Releasor 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of the 

CES Contract, the October 7 Letter or Claim. 

IT IS FURTHER UNDERSTOOD A..ND AGREED that the facts and terms 

of this Full and Final l�elease and 

and will receive no publication either oral or in writing, directly or indirectly, unless 

deemed essentia l  on auditor� s or accomttants' written advice for financial statements or 

income tax purposes, or for the purpose of any judicial proceeding, in which event the fact 

the settlement is made without admission of liability will receive the same publication 

simultaneously or as may be required by l aw, induding without limitation, the disclosure 

requirements of applicable securities law. 
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IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assigns as they 

case may be, of all the Parties to this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be governed by the laws of the Provincie of Ontario and the laws of Canada 

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the 

Province of Ontario in respect of any dispute arising from or in connection with or in 

consequence of this Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the 

terms of this Full and Final Release and has delivered same voluntarily, after receiving 

independent legal advice, for the purpose of making full and final compromise and 

settlement of the claims and demands which are the subject of this Full and Final Release. 

DATED this ____ day of------� 2011. 
TRANSCANADA ENERGY LTD. 

By: 

Title 

By 

Title 

-------------------- ----



From: 
Sent : 
To: 
Subject: 
Attachments: 

J{a/jma 
Halyna N .  Perun 
NDirector 
Legal Services Branch 

Perun ,  Halyna N. (ENERGY) 
August 9 ,  201  i 3:02 PM 
Calwel!, Carolyn (ENERGY) 
FW: 
DMO Energy.doc; Scan00 1 .pclf; ScanOOi .pclf 

Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, O N  M5G 2E5 
Ph: (416)  325-6681 I Fax: (4'16) 325-FSi 
BB: (4'16) 671 -2607 
E-mail: Hatvna .Perun2@ontarlo.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the person(s) 
to whom i t  is addressed. Any dissemination or use of this i nformation by others than the intended recipient(s) is 
prohibited. If you have received this message in error please notify the writer and permanently delete the message and 
a!! attachments. Thank you .  

from : Michael Lyle [mailtQ;Michaillyle@powerauthorjly,Q.o.,.ca] 
Sent: August 9, 2011 2 :55 PM 

To: Perun, Halyna N .  (ENERGY) 
FW: 

Mlchael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario P1wer Authority 

_
1 20 Adela de .Street West . .Suite 1 600 
roronto, C ntario, M5H H1 
Direct: 4 1 6-969-6035 
Fax: 4 1 6.969.6383 
Emai l :  m ichael .lyfe{Ci>ooweraut!loritv .on .ca 

This e�mail msss�oge and any files transmitted wilh it em intended only for the named recipient(s) ;;,bove and ma.y conlain inFornwtion thai is pri,Ji\eged. confidn\!ia! 
and/or exempt frorn disclosure tmder applicable law. If you 1:1re not the� intende(J recip.rent(sj, any dissemina!ion, distribution or copying of this t-:Hnail message or 
c.ny fll.e,s traflsmitted •;lith if. is strictly prohibited_ If you have received U1is rness£l(Je ln error, or are not the named recipienl(s), please noiify tile sender immediately 
and deleie \his e-m�::il  message 



This e-mail message and any files transmitted with it are intended only for tile named recipient(s) above and may contain information tnat is 
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, 
distribution or copying of this e-mail message or any files transmitted wittl it is strictly prohibited . 1f you have received U1is message in error, 
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message. 

From: Dermot Muir [mailto:Dermot.Muir!iilinfrastructureontario.ca] 
Sent: August 5, 2011 1 2 : 14 PM 
To: Michael Lyle 
Subject: 

M ichael: 

P l ease tlnd attached the executed signature pages and the ful l  letter agreement. 

Regards 

Dem1ot 

Dern1ot P. Tvluir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
777 Bay S!Tcct, 9th Floor 
Toronto, Ontario 
M5G 2C8 
(416) 325-2316 
(416) 263-5914 (fax) 
Derm o LM u ir@ i nfraslructu reon tari o. ca 

SOLICITOH/CliENT PHJVILEGE 

;�-tl1�j1,-, r��-���ari�l�:i 1,r�t� �l�t;de�1;,1,�·�li 1{'1� ��;o}: 1�;�3 r:��� !� ��' ��:' :�� i(�i������ ��\�:;i� �' t �� s�;��� � �'� � ( ;}r �;!';��:�� :r���,��J:i�:f; ]���! ;-��� ��i
r
t �r�. 1 :�i;, ��:��:! sr���� i � � ,J;;�1������:�t!;: i ���:�:� r, !Jk<J;;<'.:' notify th(' :'<enJd immediiltely by rdu.rn e-m:dl ;wd perman�n.tly ddete the (Of'? ym:t n::(cived. 
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Ministry of Energy 

Office of the Der,uty Minister 
Hearst Block, 4t ' Floor 
900 Bay Street 
Toronto ON M7A 2EI 
Tel.: 41 6-327-6758 
Fax: 4 i 6-327-6755 

August 5 ,  201 1 

Colin Andersen 
Chief Executive Officer 
Ontario 
Suite 1 600 

Authority 

1 20 Adelaide Street West 
Toronto, ON M SH l T l  

Ministere de I'Energie 

Bureau du sous-ministre 
4e Gtage, Gdiflce Hearst 
900, rue Bay 
Toronto ON M7A 2E1 
TEd. :  41 6-327-6758 
TGI8c.: 4 16-327-6755 

Re: JransCanada Energy Ltd. 

Dear 

('� t?ontario 

'Ilris letter will confin11 the basis upon which Her Majesty the Queen in Right of Ontario (the 
"Crown") and the Ontario Power Authmity (the "OPA") have agreed to divide between 
themselves responsibility for the payment of any award made under an arbitration agreement 
(the "Arbitration Agreement) entered into between TransCanada Energy Ltd. ("TCE"), 
Crown and the OPA with respect to matters related to a contract between TCE and the OPA 
dated as of October 9, 2009 (the Contract") for the development and operation of a 900 
megawatt gas fired generating station in Oakville, Ontario (the "OGS"). 

letter elated October 7, 201 0, the OPA noted the Minister Energy' s  announcement of 
the same day that the would not proceed. The letter stated that the OP A would not 
proceed with the contract and acknowledged that TCE is entitled to reasonable damages from 
the O P  A, including the anticipated financial value of the CES Contract. The letter further 
stated that the OP A would like to begin negotiations with TCE to reach mutual agreement to 
temrinate the CES Contract. 

Negotiations have led to agreement that the issues in dispute between the Crown 
the OP A related to the decision not to proceed with the OGS should be resolved by way of 
binding arbitration in accordance with the tenns of the Arbitration Agreement. Section 
4.3(c)(ii) of the Arbitration Agreement sets out the three components of which the reasonable 
damages ofTCE are understood to be comprised. The Crown and the OPA agree thai it is 
appropriate to reach agreement on which components of damages should be allocated to the 
Crown and which should be allocated to the OP A. 



Ministry of Energy 

Office of the Oe�uty Minister 
Hearst Block, 41 Floor 
900 Bay Street 
Toronto ON M7A 2 E 1  
Tel.: 4 16-327-6758 
Fax: 4 16-327-6755 

Ministere de l'Energie 

Bureau du sous-ministre 
4e 8tage, edifice Hearst 
900, rue Bay 
Toronto ON M7A 2 E 1  
Tel.: 4 1 6-327-6758 
Telec.: 4 1 6-327-6755 

I"� t?ontario 
Page 2 o f 2  

The Crown and the OPA at,'fee that, notwithstanding any finding ofl iability as between the 
Crown and the OPA which may be determined by the Arbitrator underthe Arbitration 
Agreement, except where the award of the Arbitrator is satisfied by the transfer of an asset of  
Equivalent Value in accordance with section 7 .3  of the Arbitration Agreement, the OPA shall 
only be liable for payment of the component of  the Arbitrator's aware! that is described in 
clause 4.3(c)(ii)(B) of the Arbitration Agreement (costs incurTed by TCE in  connection with 
either the perfonnance or tetmination of the CES Contract other than costs which have been 
recovered under the component of damages which is net protit to be  earned by TCE during 
the 20 year tenn of the CES Contract as described in clause 4.3(c)(ii)(A)) and the Crown 
shall be liable for payment of all o ther amounts of the Arbitrator's award. 

Tire Crown and the OP A acknowledge that this agreement is made tor good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged. 

The Crown and the OP A agree that this letter agreement and its contents are to be held in 
confidence and shall not be disclosed unless disclosure is  required under the Freedom of 
Information and Protection ofPrivacy Act (Ontario) or other applicable law. 

Please execute and return to us the duplicate copy of this l etter enclosed to con finn the 
foregoing. 

Regards, 

David Lindsay 
Deputy Minister 
Ministry of Energy 

Acknowledged Friday, Augrtst 5, 201 1 :  

Colin Andersen 
Chief Executive Officer 
Ontario Power Authority 
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agrea that, any finding of llabili!y as the 
which may be Arbitrnlor und&the Arbl�ration 

the awa1d ofths the of ll1l !iESet 
accon:Jilnce with of the ArbiJntion the 

oo !lab!e for payment compcment of t.'le Arhitraror' s is described lo 
c!ause4.3(c)(ii)(B) Arbllmt!on Agreement{Fous incurred TCE in wlrb. 
eilher!he p«J'ilmlance or rermlna!ion of !he CBS Comrnct otller than cosrs nave heen 
recovered under the component of damages which �s net profit oo be ea:med by TCE during 
the 20 ye:xr term of the CES as descrlbed !u d.ause 4.3(e){lt)(A)) and the Crown 
shall be of all other $.mounts of !.he award. 

u:t:lwn and egteenmnt ls for good 
consideration. tlle l'llCcipt and sufftclen<:y of which ls hereby acknowledged. 

The and the agree tllat !.his letter agreemenr and contents are ro be ill 
confidi:!l!:e and shall not be disclosed disclosure is required !l!lder Freedom of 

h<>te<�tlc'" af Privacy Act (Onmrio) or otll�:r �ppliceble law. 

Please execute 
foregoing. 

Andersen 
Chl<:f B:tecutlve Officer 
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From: 
Sent: 
To: 
Cc: 
S u bject: 

FYt. 

Kulendran, Jesse (ENERGY) 
September 21 , 201 1 4:58 P M  
Jennings, Rick (ENERGY); Perun, Halyna N .  (ENERGY) 
Calwell, Carolyn (ENERGY) 
Fw: Toronto Star Request - Cance!iation of Oakville Contract 

Jesse 1\ulendran · Senior Coordinator, Policy & Special Projects · Deputy Minister's Office · Min istry of Energy · Tel . :  4'1 6 -
327-7025 · B lackberry 4'1 6-206-1 394 

From: Kristin Jenkins < J<;jj;;J;jiJ . .Ji;I!l<:l.D...;i@pQ'!isf.'3JJttl9llt'.L,9J:i.&iP 
To: Sharkawi, Rula (ENERGY); Lindsay, David (ENERGY); Colin Andersen 
Patricia Phil l ips <Patricia. Phil l ins@powerauthoritv.on.ca>; Tim Butters <Tim.ButtPrs@powerauthoritv.on.<;Q>; Gerard, 
Paul (ENERGY); Kulendran, Jesse (ENERGY) 
Sent: Wed Sep 21 16:56:05 2011 
su,bject: Toronto Star Request - Cancellation of Oakvil le Contract 

Katie D a u b s  from the Toronto Star contacted the OPA today to fi n d  out how m uch cancell ing the OGS contract w i l l  cost. 

Her d e a dl ine is 5:00 pm tomo rrow, Sept 22. As a reminder, the default position for a lot of media is to ascrib e  a $ 1  
bi l l ion price tag t o  the cance ll e d  contract. OPA's proposed response - The O ntario Power Authority i s  contin u i n g  

discussions w i t h  TransCanada, t h e  company selected to develop t h e  Oakvil le pla nt. A n umber o f  options are b e i n g  

explored t o  e n s u re t h e  outcome is i n  t h e  best interest of  O ntario ratepayers. A specific do l lar  figure is n o t  a v a i l a b l e  right 

now. 

Kristin 

:<rlstict .Jt.i��dn:::: : V c·.:: t-\·c:,sid(:r',t1 C>::;rpcr2t::: Ccrn:·nunlcztions i Ontario Power Authority· i 12.0 ;\d��!;:i ds::. ����, �::.:�t :/fEst. Suit2 l{�QO i 
Torcn<:c, Oi'i t.c:.>;H l T l  'rz�L -i-1G.SG-9.6G07 i -fa;(, 416.967.1':>P ] �.QQ.werauthority.on.ca 

filis !.> m a i l  rnessage end ar�y fik•s transmitted vvith it are intended oniy for the ndrT<ed rccipicnt(s) above and may contain information thai: is 
privileged, confidential ,:;ncl/or frorn disclosure under applicable Jaw. If you are not the intended recipient{s), an'/ d issemination, 
distribution or copying of this message or any flies t1·a nsmitted v1ith it is strictly prohibited. If you have recei'Jed this messas1c i n  error, 
o r  are not the narncd re:cipir:nt(s), please notify the sender immediately and delete this e�rnaii message, 
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From: 
Sen!: 
To: 

King, Ryan (ENERGY) 
September 29, 201 1 1 :55 PM 
Kacaba, Jennifer (ENERGY) 

Cc: 
Subject: 

Calwell, Carolyn (ENERGY); Carson, Cheryl (ENERGY); Letourneau, Amanda (ENERGY) 
RE: Description of TransCanada matter 

Attachments: TCE.doc 

Hi Jenn ifer, 
I dropped the wording into a WORD document to show ed its (attached). 

From: Kacaba, Jennifer ( ENERGY) 
Sent: September 29, 2011  1 1 : 17 AM 
To: King, Ryan ( ENERGY) 
Cc: Calwell, Carolyn (ENERGY); Carson, Cheryl (ENERGY); Letourneau, Amanda (ENERGY) 
Subje:ct: FW: Description of TransCanada matter 

Hi Ryan,  

Further to our  d iscussion a few minutes ago,  below is the current description of the Tra nsCanada 
matter i n  the M i nistry of Energy l itigation chart. Could you please review and let us  know if you have 
anything to update? 

Thank you!  

Jennifer 

TransCanada Energy Ltd ("TCE") is claiming damages arising from the termination of a contract with OPA to build a natural gas plant 
in Oakville. In October 2010, the Minister of Energy announced in a press release thai the Province would not proceed with the 
construction of the plant, OPA subsequently sent a termination letter to TCE acknowledging that TCE is entitled to reasonable 
damages including the anticipated value of the contract. The letter also stated that the OPA wished to work with TCE on other projects 
to the extent that they may compensate the party for the termination of the contract The OPA Counsel was to provide a 
counterproposal by April 20, 201 1 as part of the ongoing discussions involving the possibility of an alternative contract. Negotiations 
between the parties have since broken down. 

On April 19, 201 i sent a letter to OPA stating their intention to commence a formal legal process to determine reasonable 
damages, including the anticipated value of the contract They have expressed a desire to move forward with the 
resolution process in an expeditious manner and are wil l ing to alternatives but are not wil l ing to the formal 
process of determining a reasonable amount of damages. On April 27, 201 1 TCE provided a PACA notice of 
against Ontario intentional interference with contractual relations. In  August 201 1 ,  !he OPA, HMQ entered 

the arbitration of of reasonable ri:u11"'""� which is 
!he termination of contract. 

Jennifer Kacaba 
Counsel 

Ministry of Attorney General 
Lega l Services Branch 
Ministry of Energy and Ministry of Infrastructure 

1 



777 Bay Street, 4th Floor 
Toronto, Ontario MSG 2E5 
Tel: (416) 212-4867 
Fax: (416) 325-1781 
Jennifer.Kacaba@ontario.ca 

' ' 

l7Jis communication may be Solicitor/Client privileged and contain conjidential it�(ormation intended only for the individual or entity 
n(lmed in the mes.sGge. {(the reader of this message is not the intended recipient, or the agent responsible to deliver it to the intended 
recrjJient, you are hereby not{fied that any review, dis,vernination, di.stribution or copying of this communication is prohibited. {{this 
communication was received in error, please not{!}· us by repf.v e-mail and delete the original message. Thank .vou. 

2 
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:r�ca:15Car,atla-fRargyB4.f+G"")-i&Blairnffi§-43magas-arisin§-fmrr1-8':€-leHRiRatieR-Bf-a-BBfltf3Gt-wilh-G12A-to 
llt:ilfl-a-Haturelgas-�!affi-iR-Ga!willec-ln October 201 0 ,  the Minister of Energy announced i n  a press release 
that the Province would not proceed with the construction of tl1e-FJlana 900 MW natural gas plant in Oakville. 
TransCanada Enerqy iTCEl held a Power Purchase Agreement IPP.£\) with the Ontario Power 1\uthoritv 
(OPAl for the output of the plant. The PPA had been awarded through a competitive Request for Proposals. 
1 CE had not obtained required environmental or planninq approvals from the Province or the 1 own of 

Oakville.!, OPA subsequently sent a termination letter to TCE acknowledging that TCE is entitled to 
reasonable damages iReludifllf�he-antici?atecLvalu&ofas set out in the contract The letter also stated that 
the OPA wished to work with TCE on other projects to the extent that they may compensate the party for the 
termination of the contract. The-GPA pa11ies GeuRSel-wa&-to-pFe-Jif!e-a-eeHfAe!pFGposal-&yexchanoed 
prooosals in April JG, 201 1  as part of the ongoing discussions involving the possibility of an alternative 
contract Negotiations between the patiies have since broken down. 

CURRENT STATUS: ONGOING 
On April 19, 201 1 TCE sent a leiter to OPA their intention to commence a formal 
process to determine reasonable damages, including the anticipated value the contract 
have expressed a desire to move forward with the resolution process in an expeditious 
manner and are will ing to discuss alternatives but are not willing to suspend !he  formal process of 
determining a reasonable amount of damages. On April 2011  TCE provided a PACA notice 
advising of its claim against Ontario for intentional interference with contractual relations. I n  
August 201 1 ,  the OPA, a n d  HMO entered into a n  arbitration agreement for the 
arbitraiion of the determination reasonable damages which TCE is entitled as a 
of !he termination of contract._Ibe Arbitration Agreement constrains the issues !hat can 

has agreed not !o proceed with a lelliJJ claim outside of the Arbitration Agreement. 
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Sent: 
To: 
Cc: 

Perun, Halyna r�. (ENERGY) 

October 1 2, 201 1 5:27 PM 

Wilson, Malliha (JUS) 

Calwell, Carolyn (ENERGY); Roszell, Rand (ENE); Lipman, Jay (ENE); Slater, Craig (JUS);  
Scarfone, Janet (JUS); Salim, Fateh (JUS) 

Final slides - used at briefing 

Attachments: Gas Plant Considerations final Oct 12 .  ppt 

Mall iha: 

Jay and l l11oullht that you'd like to know how things went at the briefing this moming. ( I  am re-sending to 
you the slides that were used at the brlefing). 

The SOC was qulte famiUar with this matter and it was apparent that she had been briefed on the 
Mississauga Gas. Plan I: matter before tl1e writ dropped. 

Col in Anderson (OPA CEO) provided most of the details about the plant 

I spoke to the option of proceeding with legislation. SOC asked my view as to the feasibility of this option 
i n  a m inority government and I replied that while legislation would provide certainty it is a very publ ic way 
of proceeding and wil l  likely need buy-in from other parties in opposition which could be brokered (given 
that the other two parties also said that they clo not s upport a plant in that location). 

l<evin French for MOE addressed the regulatory option (Jay was there in support). The discussion was 
t>rief on this point as it was apparent that there was not a ppetite on the part of the SOC for using the M O E  
regulatory tools. 

OPA .General Counsel Mike Lyle addressed the consequences of terminating the contract without cause. 

Ul t imately, the discussion centered on moving forward with negotiating witll the Developer to stop b u ilding 
at  the Mlssissauga location and moving to another location. A number of possible locations were 
discussed - b u t  it  was noted that movin[J to another location may also have challenges - community 
support and various approvals would be required. 

Eastern F-'ower has not contacted the OPA - to -follow u p  on statements made by the politicians .  Nor h a s  
O P A  reached out to Eastern. S O C  advised that politicians and their staff have been told n o t  to 
com m u nicate wH:h Eastern. 

Colin asked that communications lines be developed for the OPA to use ( 1 )  should Ec1stern call and for 
(2) media cal ls.  

Similarly, government should have media lines in  place. Deputy Lindsay was going to follow u p  with 
Energy Com m u nications director (they will fty by legal) 

Deputy Lindsay spoke of a "negotiating mandate". SOC wanted folks to begin working on material to 
take to Cabinet to scope out a mamiate. The materials would detail the sunk costs and lost profits. 
Deputy Lindsay asked what would be the back pocket "hammer" - end if it's legislation - that sl10uld b e  
addressed i n  t h e  material for Cabinet's consideration. He also thought the mandate should include a "finn 
cap". Direction would be sought as to who would be negotiating. 

Similarly, the OPA would seek a mandate from its board. 

SOC asked for more information about who the Developers are: who are· their lenders and who is 
affiliated with the project. f\pparently, Eastern Power Is in litigation with the Ontario Electricity Financial  
Cmporation and she as keel for more in formation about that. 

! 0/ 1 2/20 1 ]  
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Finally, the issue about a going-forward plan for the regulation of gas-fired e lectricity faci lities was discussed. 
This would address future plants. The primary concern to be addressed was whether siting (eg. set-back 
limitations) should be regulated by the Province and how any regulatory framework would ensure community 
involvement. 

I should also note that in the pre-brief with Deputy Lindsay and ADM Rick Jennings this morning the Deputy 
commented on how helpful the deck was. I also want to convey my sincere thanks to the work of CLOG in  
support our offices (MOE and Energy LSB) in  this briefing and for your support as well. 

Please let us know if you'd like anything further. 

J{afy.a 

Halyna N .  Perun 
NDirector 
Legal SerJices Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (416) 325-6681 / Fax: (416) 325-H81 
BB: (416) 671 -2607 
E-rnail: Halyna. Perun2@ontario.ca 

Halyna N. Perun 
NDirector 
Legal Services Branch 
M i nistries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON M5G 2E5 
Ph:  (416) 325-6681 / Fax: (4 1 6) 325-1781 
BB: (416) 6 7 1 -2607 

. 

E-mai l '  Halyna.Perun2@ontario.ca 

Notice 
This communication may be solicitor/client privileged and contain confidential information intended only for the 
person(s) to whom it is  addressed. Any dissemination or use of this information by others than the intended 
recipient(s) is  prohibited. If you have received this message in error please notify the writer and permanently 
delete the message and all attachments. Thank you. 
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MINISTRY OF E N ERGY 
.. . . .  ' . . . .. .. . . . . .  . .  ··········· · · · · ···· . . ... . ...... . . . .. . .  ' .. . .. . . . . ... ... . . ......... ... ..... . . . .. . .. ....... . .  ......... . . . . . . . .. . .  . .. ... .. . . . . . . . .  . .. . .  . ......... ... .... . . .  . .. . . ' ; 

. Key Facts About the Greenfield South Plant ! 

.......... . . . . . . . . . . . .......................... , ...... , ........................................................................................................ ........................ ,_,,,,, .. , .................................................... ... , ..... ......... .... ................. ... . ......... ... ......... .... ..... .... : 

• S uccessful app l icant i n  M i n istry of Energy run C lean  Energy Supply  
( C ES) RFP, contra ct s igned with the O PA i n  Apri l  2005.  

• Eastern Power, the p roject d eveloper based i n  O ntario, h a s  received a l l  
required p rovinc ia l  approva l s, incl ud i ng Enviro nmenta l Assessment a n d  
Certificates o f  Approval ;  

• Eastern Power h a s  received a l l  req u i red m u nic ipa l  a pprovals ,  i n c l u d in g  
b u il d i n g  s ite a p p roval  from t h e  City of M is s issa uga issued i n  M a y  2011 ;  

• Eastern Power h a s  recently secured f inancing (confirmed by the O PA). 

·-·--·-·-···----····-···-·-· . 
'"'""···"'·' ,,,.,_ .. ···-·· ····-·--·-·- ····--···-"" ..... ---- -·- ..... ,,,,,,.,,,.,, ------·-··· 

Con fi den tia 1/So I icito r-C/ie nt P riv i /eged 

__ ,, ___ ,, ....... . 

/"� t?ontario 



Legend: 
A - Proposed Greenfield Site 
B - Closest 
C - Closest S u b division 
D - Closest S u bdivision 
E 
F -
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soo M eters 
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MINISTRY OF E N E RGY 

I ssues 
,,, .... .. . ... ....... ....... ... ... . .. ...... .... ...... . ........ ... .............. .. .. ... .... . ...... .. ..... ................ ............... , .... .... ...... . ........ .... .... .... .. ..... . .... . ... .. . . .... . .... .... ....... .... . ..... .... ........... ... ....... ............... . .. ....... ....... . ... .... ........ ....... ......... .. . ...... . .  . 

• Constructio n  continues at the G reenfie ld  South s ite. 

• The p roject h a s  a l l  a p p l icab le  approva l s .  

• Th e O PA i s  p a rty to a n d  a d m i nisters the contract with Eastern Power. 
The Province is n ot a party to the contract. 

· 

• Statements h ave been made by loca l  p o l it ici a n s  that the p l a nt w o u l d  
n ot b e  re located t o  a s ite i n  M iss issa uga or Toronto. 

• · Alternative site optio n s  a n d  a lternative ways to s u p p ly M iss issa uga 
have n ot b e e n  ident ified.  Alternative s ites wo u l d  req u i re new p rovinc ia l  
a n d  m u n ic ipa l  a pproval s  processes to be u ndertaken .  

_,,_, '''''''"''-'"-''' -····- .:·:::�··�;;·,.,, .. , '<''""''"''"'""""''" ''""""'' 0 > OH'O 0 F'"''o-••0• ,,,, .. ,.,,.,,_ ... 
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10n For Proce 
• 

1n  

• Legislative - would provide statutory cluthority to terminate and address compensation or damages, including process 
Requires time to enact and pass and l egislation would have to be very c lear 
Developer could bring law suit in interim, though legislation if  passed could , , 
damages and a ddress oti1er issues arising under the contract, such as the discriminatory action clause 

and 

not avoid potential exposure under international agreements (e.g. NAFTA) - not clear if 
investors 

precedent: Adams Mine Lake Act, 2004 
· Regulatory - revocation of existing approvals or other regulatory steps to terminate project 

Eastern is subject to Certificate of Approval under the Environmental Protection Act. Technically, approvals can b e  
amended o r  revoked if legal ly justified. 

· 

Any revocation or other regulatory actions would b e  subject to appeal  or judicial review. MOE would b e  required 
to demonstrate an environmental justification for the action taken in order to successfully defend the chal lenge. 
No apparent environmental basis for action at 
If such a cha l lenge was successful, Eastern may initiate a civil action in tort against the Crown. 
Eastern may also seek a remedy against OPA under the terms of the contract under the discriminatory action 
clause. 

· Co ntractua l - OPA's uni lateral termination can be expected to lead to [(,gal action 
Contract includes a limitation of l ia bi l ity clause, which could l imit damages, and a "discrimination clause" that 
gives Eastern a right to damages if l egislation, regulations or an OIC affects Eastern's rights under the contract. 
Legal action may include a l legations against the Crown on the tort of inducing breach of contract by the OPA. 

• H e gotiations/arbitration/sett lement - in retum for ceasing construction and terminating Greenfie ld contract, OPA or 
Government could offer to pay fot· expenses to date (e.g. sunk costs - quantum unknown) and to enter into a new contract 
for a new site. 

·vHnn· explored but would not b e  a l ive option since Developer is not violating the law. 

Confident i a 1/S o I i cito r-C I i e nt Pri vi I eged 
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Next Steps 
; .................................................................... ................. ... ..... ,..,, ........................................................................................ ................................................................... ............................ .................................... . 

• O P A  could b e  asked to a pproach Eastern Power about negotiating a settlement, which could inc lude 
payment for costs to date (sunk costs) or negotiations for a contract at  a new site. Eastern may ask 
for foregone revenue, may require a n  incentive to negotiate and may wish to have their lenders 
participate i n  a n y  negotiations. 

• O PA may ask for a M i n isterial d irection to renegotiate the contract or cancel the contract. M i nister's 
authority for direction is not clear. The Government coul d  agree to cover some or a l l  of the settlement 
costs. 

• Potentia l  alternate sites would need to be explored, for example Cambridge. Key considerations: 
• The project may have to be reconfigured (e.g. 450 MW peaking p lant versus 280 MW combined 

cycle p l ant); 
· 

A quick relocation option with limited approval risk may be required; 
• TransCanada has been i n  discussions a bout certain sites although nothing h a s  been agreed to; 

a n d  
• Does not directly address supply needs i n  Mississauga and Toronto. 

• Proponent may b e  wi l l ing to settle for a financial cash settlement or may view its prospects a s  being 
better through the courts. 

_ _  .........
. . 

�---�- ... ····-··· ·····--····-···-· . .... . '"'''" ______ _., ----······-··'-•'·'"''"" . ' 
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From: 
Sent: 
To: 
Co: 

Perun, Halyna 1". (ENERGY) 

October " 19, 201 1  4:37 PM 

L indsay, David (ENERGY) 

Jennings, Riel< (ENERGY); Calwell, Carolyn (ENEF<GY); Silva, Joseph (ENERGY); l<in g ,  Ryan 
( E NERGY) 

note re plant 

Attachments: Greenfield South BN LSB Oct 1 9-"1 1 for DMLindsay.doc 

Privileqed and Confidential 

David - This note outlines the le£ral issues with the contempli3led option and sets out the alternative 
options (bui lding on what's in the OPA deck) for your ease of reference. We'd be happy to review it  with 
you. 

· 

Also, Mike Lyall  left me a message asking about the status of the deck going to Cabinet. From the call i t  
seems to me that tile OPA is  thinking that their revised deck i s  what will be used tomorrow. I ' d  lil<e t o  l e t  
him know t h a t  i t  was helpful for us to have their deck b u t  that the Ministry was asked t o  create a sl immer 
product 

'Jfa(ytw. 
Halyna N .  Perun 
A/Director 
Legal Services Branch 
Ministries of Energy & Infrastructure 
777 Bay Street, 4th Floor, Suite 425 
Toronto, ON fii15G 2E5 
Ph: (4 1 6) 325-668"1 I Fax: (4 1 6) 32ti-i 781 
88: ( 4 1 6) 6 7 1 -2607 
E--mail: Halyna.Perun2@ontario.ca 

Notice 
This comrnunication may be solicitor/client privileged and contain confidential information intended only 
for the person(s) to whom i t  ls addressed_ Any dissemination or use of this inforrnation by others than the 
intended recipient(s) is prohibited. If  you have received this message in error please notify the writer and 
permanently delete the message and a l l  attachments. Thank you. 

1 0/[ 1)/201 1 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

John & Eunice, 

Calwell, Carolyn (ENERGY) 
December 22, 201 1  1 :0 6 PM 
Kelly, John (JUS); Machado, Eunice (JUS)  
FW: Arbitration Agreement 
Energy Arbitration Agreement 05Aug1 1  .pdf; Arbitration Agreement Nov 28.docx 

My client received the attached from 10 for review and asked me to forward to you. 

Carolyn 

From: Jennings, Rick (ENERGY) 
Sent: December 21, 201 1 2:40 PM 
To: McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Surbject: Fw: Arbitration Agreement 

See attached. 

Sent from my B lackBerry Wireless Handheld 

From: Dermot Muir <DermoU"1uir(Winfrastruct]JJ:QOntarj_Q,.@> 
To: Jennings, Rick (ENERGY) 
Cc: Jonathan Weisstub <Jonatllan.Weisstub©infrastructureontario,ca> 
Sent: Wecl Dec 21 12:56 :36 2011 
Subje1ct: FW: Arbitration Agreement 

Rick: 

Please find attached t h e  current arbitration agreement a n d  the d raft amended agreement proposed by TCE. I would be 

happy to discuss these with your counse l . 

Regards 

Dermot 

Dermot I'. 1\1uir 
General Counsel a nd Corporate ,.,e,cre,rar'v 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario M5G 2L5 
416-325-2316 
416-204-6130 (fax) 

Derm9L I'vl!J.ir@i nfrastntctureon tn riCl.:.f.£1 

PFUVILEGE 

This e-m nil is inlt�nckd. 



p i c ;  hi]� l,_�d. 'Jl ·'-'0" 1-<Zl'- C  ft2(('l\ cd ihi':' 1>n' · i !  "i 11_ c n u i i  ph ,b�.: 
tbe t(lpy you U''-'i!iYc'i:L 
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BETWllEN: 

HER 

IN MA ITER O F  AN ARBITRA T!ON 

TR.ANSCANADA ENERGY LTD. 

- and -

the ONTARIO 

Respondents 

WHEREAS the Ontario Power Authority (the " OPA") and the Claimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant'') entered into the Southwest 

Clean Supply Contract dated as of October 9, 2009 (the "CES 
Contract") for the construction of a 900 megawatt gas fired generating station in 
Oakville Ontario (the "OGS"); 

WHilREAS by letter dated October 7, 2010 the OP A terminated the 
acknowledged that TCE was entitled to its reasonable damages, 

including the anticipated financial value of the CE:S Contract; 

Hespondents have agreed to pay TCE its reasonable 
tPrmin CES Cr,nJ·rar·t. including 

AND the and Hespondents wish to submit the 
of assessment of the reasonable damages suffered TCE to arbitration in 
event they are unable to settle that amount as between themselves; 

AND on April 27, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the under 
section 7 of the Proceedings Against the Crown Act, R.S.O., 1990, c. 27 ("PACA"), of 
its to commence an action against the Province of Ontario to recover the 
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damages the Claimant suffered because of the termination of the CES Contract (the 
'F Clain1"); 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Claimant with the OP A 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for consent to sever for the Oakville Generating Station site by the 
Committee of Adjustment for the Town of Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with The Arbitra tion Act, 1991, 
S.O. 1991, c.17 (the "Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE l 
APPLICATION O F  THE ACT 

Recitals 

The recitals herein are true and correct. 

Section 1.2 Ad 

TI1e provisions of the Act shall apply to this Arbitration Agreement except as 
varied or excluded by this Agreement, or other written agreement of the Parties. 
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ARTICLE 2 

2.1 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter way of binding arbitration in accordance with the Act, and on the 
understanding that the referral to the arbitration and the satisfaction of any Final 
Award (as defined) is a settlement of the Claimant's claim that is the subject matter 
of its April 27, 2011 Notice, pursuant to section (c) of the PACA, the Parties agree: 

(a) the against the Province of Ontario and the OPA will not be 
pursued in the Courts; and 

(b) contemporaneous with the satisfaction the of of 
any Award in favour TCE, TCE will provide a release to 
OP A and the Province of Ontario in the form of Schedule "B" attached 
hereto. 

Arbitrator 
The Arbitration shall be conducted in Toronto, Ontario by an arbitrator 

mutually agreed upon by the Parties or chosen by such individual as the Parties may 
agree (the " Arbitrator"). 

Decisi!on and 

4 
ARBITRATOR 

The decision and award of the Arbitrator shall final and binding on the 
subject to the right to appeal questions of law to the Ontario Suoericlr '-"'"" 

ln•,lir·p as provided in 4.5(2) of Act. 

:>e(cno;n 4.2 

TI1e Arbitrator shall fully and finally the amount of 
to which the Claimant is entitled as a result of the termination of the CES 

Contract, including Contract. 

Secltion 4.3 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including 
the anticipated financial value of the CES Contract 
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(b) The Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no 
reduction of those damages by reason of either: 

(i) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of sections 10.5 or 14.1 
of the CES Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and 
operate its generation facility as contemplated in and in 
accordance with the CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE 
would have fulfilled the CES Contract and the generation 
facility which was contemplated by it would have been built 
and would have operated; and 

(ii) the reasonable damages including the anticipated financial 
value of the CES Contract is understood to include the 
following components: 

(A) the net profit to be earned by TCE over the 20 year life of 
the CES Contract; 

(B) the costs incurred by TCE in connection with either the 
performance or termination of the CES Contract to the 
extent that these costs have not been recovered in item 
(A); and 

(C) each Party reserves its rights to argue whether the 
Respondents are liable to compensate the Claimant for 
the terminal value of the OGS, if any, where terminal 
value is understood to mean the economic value of the 
OGS that may be realized by the Claimant in the period 
after the expiration of the twenty year term of the CES 
Contract for its remaining useful life. 

4 



Without limiting the jurisdiction of the Arbitrator at law, the submission to 
arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including 
any objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

(c) question of arising in the Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator determines is relevant and a dmissible; 

(e) make one or more interlocutory or interim orders; 

(t) include, as part of any award, the payment of interest from the 
appropriate date as determined by the Arbitrator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below). 

CJecuoH 4.5 Costs 

The agree that the Arbitrator has the jurisdiction to award costs to any 
of the Parties, the Arbitrator will make a determination with to any 
Party's to costs by analogy to Ontario Rules of Civil Procedure, R.R.O. 
1 990, Reg. 194 ( the "Rules") with regard to case law, hearing 

bnus,3wns from respect to costs following the Final Award, or an 
interim or interlocutory order or award relation to any interim or interlocutory 
motion. Arbitrator's accounts shall be borne equally by Parties, together 
\.vith all anciilary, administrative and technical expenses that be incurred 
during the course of Arbitration, induding not limited to costs for court 
reporter(s), transcripts, facilities and (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately d etermined with reference to the 
Rules the case law, at the same time that other issues with respect to costs are 
dei:en:nu1ed following the Final Award. 
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Section 4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLE S 
' SUBMISSION O F  WRITTEN STATEMENTS 

Section 5.1 Statement of Claim 

The Claimant shall deliver a Statement of Claim on or before September 30, 
2012. 
Section 5.2 Defence 

The Respondents shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim. 

Section 5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the Statements of Defence. 

ARTICLE 6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

The Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the documents to be delivered. 

The scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to or may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

In preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 

When they meet and confer, the Parties shall determine a date by which each 
shall deliver to the other a list identifying any and all records and documents, 
whether written, electronic or otherwise, being produced for the purpose of this 
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Arbitration, and by which each shall d eliver the documents in the format agreed to 
by the Parties. the event that the Parties cammt come to an agreement on these 
dates or the extent m nature of production they will refer the decision back to the 
Arbitrator. 

Section Evid!,nc:e by Wi!:ness Affidavits 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other sworn affidavits of each of their wi!:nesses. 

On a date to be by the Parties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits from their wi!:nesses. 

The agree that cross of affiants will place on a 
date to be with each Party limited to one day of cross examination 
witness, or such other time as may be agreed between the Parties upon review of the 

or may be ordered by the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on procedure with to calling viva voce evidence, or will 
attend the Arbitrator to determine such procedure (the 
P d "' race ure ). 

6.4 !Ovnprf Reports 

agree that experts shall meet prior to the preparation expert 
if possible, the assumptiona and facts to 

reports. 

(a) expert reports of each Party be delivered within 45 days after 
completion of cross examinations; 

(b) 

(c) 

Section 6.5 

responding (reply) each Party shall 
within 30 days of the exchange of expert reports; and 

exchanged 

ail expert reports 
and attach a copy of 
independence. 

and filed in the Arbitration shall include 
expert's CmTiculum Vitae a declaration of 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall conducted in an expeditious manner 
and in with the Hearing Procedure. A court reporter will be present at 
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each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies of daily transcripts of each day's evidence. The costs 
of the court reporter will be divided betvveen the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. lf the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will do so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in  the Province of 
Ontario. TI1e Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 8 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 
upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
confidentiality agreement substantially in the form attached hereto as Schedule "A". 
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7 
AWARD 

Any interlocutory or interim award(s) shaH be given in writing at Toronto, 
with reasons and shall be rendered within forty five (45) days of the conclusion of 
the relevant motion. 

Arbitrator shall provide the Parties with his /her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of Lhe communication 
of the final submissions from the (the "Final Award"). The Arbitrator shall 
sign and date the Final Award. 

fifl·ppn (15) days after receipt of the Final Award, any with 
notice to the other request the ArbiiTator to interpret the 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined i n  
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party he/she deems justified within 

(15) days after receipt of All interpretations, corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to 

Section 7.2 

Subject to of in Section 4.1 above, the Final Award shali be 
final and binding on Lhe Parties, the Parties undertake to carry out the Final 
Award without delay. If an interpretation, correction or additional award is 
requested by a Party, or a correction or additional award is made the Arbitrator 
on his/her own as provided under this Article, the Award shall be final 
and binding on the Parties when such interpretation, correction or additional award 

m<tue by the or of provided 
interpretation, correction or additional award to be made, 

whichever is earlier. The Award shall be enforceable in accordance with its 
terms, and judgment upon the Award entered by court of competent 
jurisdiction possesses jurisdiction over against whom the Final Award 
is being enforced. 

Parties agree that i t  i s  in their mutual i nterests that a Final Award [or ail 
interim final award] favour of the Claimant be satisfied in a man11er that furthers 
both the energy interests of Lhe Province of Ontario and the interests of 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
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Award [or an interim final award] in favour of the Claimant may be satisfied by way 
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications to TCE of the transaction, being equal to 
the Final Award [or interim final award] (the " Equivalent Value"). 

(a) Upon the request of the Respondent, the Province of Ontario, to satisfy 
the Final Award [or interim final award] as against either of the 
Respondents by the transfer of an asset of Equivalent Value, TCE shall 
within ten (10) business days submit a list of assets of interest (the 
"Assets of Interest") to the Respondent for consideration. Such list to 
consist of assets owned by the Province of Ontario, the OP A or an 
agency of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amongst the Parties. Assets which will provide partial 
Equivalent Value may be considered. 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at  that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 

(ii) all necessary consents, permits and authorizations are available 
to transfer the asset to TCE and for TCE to own and operate the 
asset; 

(iii) there are no restrictions on TCE's ability to develop, operate, 
sell or otherwise dispose of the asset; and 
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(iv) TCE does not become liable for any pre-dosing liabilities 
relating to the asset. 

(e) If the Parties have agreed to the transfer and if the value of the asset to 
TCE is agreed, then the Parties will use commercially reasonable 
efforts to negotiate and settle the form of such definitive documents as 

be required to give full effect to such asset transfer. Such 
documents are to be in conventional form for the type of asset to be 
transferred and will contain conventional representations, warranties, 
covenants, conditions, and indemnities for an asset transfer between 

length commercia l  parties. 

(f) If more than ninety (90) days have the of issuance 

Section 7.4 

of Final Award [or an interim award] of the Arbitrator; and 
have not a§)Teed o n  the terms of the asset transfer or settled 

form of the definitive documents for transfer, then TCE shall be 
pem1itted to issue a demand letter to the Respondents demanding 
immediate payment of the Final Award [or interim final award] in 
cash and such payment shall be made within three (3) days of receipt 
of such demand letter. 

Release 

Contemporaneous with compliance by the Respondents with the terms the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B" . 

Secti(m 8.1 

8 
CONFIDENTIALITY 

FY,0Pr>l" as may be otherwise required by law, all information disclosed the 
Arbih·ation shall be treated by all including their respective and 
directors, and by the Arbitrator, as confidential and shall be used solely for 

of the Arbitration and not any or improper purpose. TI1e ,_orf«>c 
further that the pnrposes of this Arbitration, they shall abide and be 

bound by "deemed undertaking" rule as stipulated in Rule 30.1 of Rules. 

greater certainty, the and the Parties, including 
and d irectors, employees, agents, servants, snccessors, 

members, subsidiaries, affiliates, insurers, assigns and related parties from time to 
time agree that they shall not disclose or reveal any information disclosed in 
Arbitration to any other person, except to their legal, or financial advisors, or experts 
or consultants retained by a party for the purpose of this arbitration, or as required 
by law including, for example, the Claimant's obligation to make disclosures 
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applicable securities law. The Parties also agree that they will use best efforts to 
ensure that they have effective procedures in place to ensure that information 
disclosed in the Arbitration is not disclosed or revealed contrary to the provisions of 
this Article. Each Party agrees to b e  responsible for any breach by its officers, 
directors, employees, agents, servants, administrators, successors, members, 
subsidiaries, affiliates, insurers, and assigns of the terms and conditions of this 
Article. Notwithstanding the foregoing, the OPA and the Province of Ontario are 
entitled to share confidential information for the purpose of defending the Claim. 

Section 9.1 

ARTICL E 9 
MISCELLANEOUS 

Amendment 

This Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the Jaws of the Province of Ontario. 

Section 9.3 Binding the Crown 

TI1e Respondent Her Majesty the Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended M eanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and limited parh1erships, associations, trusts, unincorporated 
organizations, joint ventures and governmental authorities. The terms "include", 
"includes" and "including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation" . 

Section 9.5 Statutory References 

In this Agreement, unless something in the subject matter or context is 
inconsistent therewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 

Section 9.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 

12 



u�'-'>e"' 9_7 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as d elivery of a manually executed copy 
of the Agreement by such party. 

�ec:tum 9.8 Counsel 

The Parties acknowledge and agree that 
record for this Arbitration. 

following shall be the counsel of 

3200 - 100 Weliington Street West 
CP Tower, TD Centre 
Toronto, ON M5K 

Mi,,h,,! E. l:lim�ack 
Tel: (416) Jvct-uJ.cu 
Email: mbarrack@tgf.ca 

(416) 304-1616 
Fax: (416) 304-1313 
Email: jfiimigan@tgf.ca 

A. 

Canad.ian 
M5X 1B8 

(416) 862-4223 
(416) 862-6666 

Email: pivanoff@osler.com 

Ministry the Attorney uemer 
Crow-r> 'Law 
McMurtry - Scott Building 
720 Bay Street, 11th 
Toronto, ON 
M7A 2S9 

John Kelly 
Tel: (416) 601-7887 
r.mnu- jolm.keily@ontario.ca 

Tel: (416)601-7562 
(416) 868-0673 

r.rrtzuJ : eunice.machado@ontario.ca 
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Section 9.9 Notices 
All documents, records, notices and communications relating to the 

Arbitration shall be served on the Parties' counsel of record, 

DATED this 5<h day of August, 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

By 1�,-r 
Title V i<e - Fc..s ;J-""+ , ?ocv er ,  S:,ft_,,,... 6ro.v� 
HER. MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By: . David Lindsay 

Title Depnty :Minister of Energy 

ONTARIO PO\AiER AUTHORITY 

By: 

Title 



Notices 
All documen!s, records, notices and communications relating to the 

Arbitration shall be served on the Parties' cmmsel ofrecord. 

DATED 5th day 

By 

HER MAJESTY THE QUEEN IN OF 

ONTARIO 

By: David Lindsay 

By: 

Deputy of Energy 



D5·Aug · 2011 11 :47 AM STRATFORD fESTIVAl O F  CANADA 5192714904 
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All de<:oo1enl:s, record�!, :nolicw and oo:mm1.lllicat!ons relating iO the 
Arhi!:!'ii.!!on Wl1 be .!lel:VOO 011 the Parties' counsel of xe�:oo:d. 

day of ____ __, 2011. 

'By; 
Tl!:le 

By 
Title 
HER MAJll.!lT'lf 'l'ml QUilllN 1N lUGHl' OF 
ONTAJUO 

.Xl . .f! 
By: Dl!.'rid l!.ndsay · 

· Tl!le D<!putyMl.rileteroi'EnerSY 

·�· 
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SCHEDULE 

AGREEMENT 

CONFIDENTIALITY AGREEMENT sets forth the terms pursuant to which 
� will provide or receive certain confidential information during the course of 
participating at Arbitration between the Claimant, TransCanada Energy 
Ltd., and the Respondents, Her Majesty the Queen in Right of Ontario and the 
Ontario Authority. 

that is considered to be and 
information ("Confidential Information"). For purpose of 

Agreement the party disclosing Confidential Information is referred to as the 
"Disclosing Party", the party receiving such Confidential Information is referred to 
as the "Receiving Party". 

The Party agrees that he/ she has made aware of the confidentiality 
terms in Article 8 of the Arbitration Agreement dated August ,2011 and a grees to 
maintain in strict confidence all Confidential LnJormation disclosed by the 
Disclosing Party. The Receiving Party shall not disclose and shall prevent disclosure 
of Confidential Information to any third party without the express written 
permission of Disclosing Party and shall not use Confidential Information for 
any commercial use, except for the purpose consistent with giving evidence at the 
Arbitration Hearing. In the event the Receiving Parry is required by judicial or 
administrative process to disclose Confidential Information, the Receiving Party 
promptly notify the Disclosing Party permit adequate time to oppose such 
process. 

reE;tricted use imposed herein shaH not apply to 

1 .  JS lc""""n to the public or the Receiving Party prior to disclosure; 

2. becomes known to 
the Receiving Party; 

3 .  
to 

is disclosed to the Receiving 
such disclosure; or 

by a third party having a legal right 

4. is developed independently of the Confidential Information by the 
Receiving Party. 
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The Receiving Party agrees that the Confidential Information disclosed by the 
Disclosing Party will be used solely for the purposes consistent with the Arbitration 
Agreement and participation at the Arbitration Hearing or providing evidence 
during the course of the Arbitration Hearing. The Receiving Party will restrict 
transmission of such Confidential Information to those advisors and representatives 
who need to know the Confidential Information, for the purposes of the Agreement 
it is being agreed by the Receiving Party that such advisors and representatives are 
or will be placed under similar written obligations of confidentiality and restricted 
use as are contained in this Agreement and in the Arbitration Agreement. 

It is understood that unauthorized disclosure or use by the Receiving Party hereto of 
Confidential Information may cause irreparable harm to the Disclosing Party and 
result in significant commercial damages, which may not adequately compensate for 
the breach. In addition to any remedies that may be available at law, in equity or 
otherwise, the Receiving Party agrees that the Disclosing Party shall be entitled to 
obtain injunctive relief enjoining the Receiving Party from engaging in any of the 
activities or practices which may constitute a breach or threatened breach of this 
Agreement, without the necessity of proving actual damages. 

Upon written request by the Disclosing Party, the Receiving Party shall promptly 
return to the Disclosing Party all materials furnished by the Disclosing Party 
pursuant to this Agreement. The Receiving Party will not retain samples, copies, 
extracts, electronic data storage, or o ther reproduction in whole or in part of such 
materials. All documents, memoranda, notes and other writing based on such 
Confidential Information shall be destroyed. 

Notwithstanding anything to the conh·ary in this Agreement, the Receiving Party 
acknowledges that this Agreement, the Confidential Information, and any other 
document or agreement provided or entered into in connection with the Arbitration 
Agreement or Arbitration Hearing, or any part thereof or any information therein, 
may be required to be released p ursuant to the provisions of the Freedom of 
Information and Protection of Privacy Act, R.S.O. 1 990, c.  F.31, as amended. 

This Agreement shall be governed by and construed and interpreted in accordance 
with the laws of the Province of Ontario and the Jaws of Canada applicable therein. 

AGREED TO as of the 11>- day of 11>-

Witness (Name) 
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TRANSCANADA ENERGY LTD. ("TCE"} and 
QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POVVER 

(the 

them in of and arising from the Southwest GTA Clean Energy Supply Contract 

dated as of Octob::'r 9, 2009 (" CES Contract") the Jetter dated October 7, 2010 by which the 

Power Authorily (the "OPA") terminated the and acknowledged 

was to its reasonable (the " October 7 Letter") and TCE' s 

that is the subject of a Notice given it dated April 27, 2011 pursuant to section 7 of the 

Proceedings Against the Crown Act (the " Claim"); 

!N CONSIDERATION the payment of the settlement amount agreed by 

the parties for all daims arising out of and in relation to the 

and the Claim [as set out in the LirisE'.rt tiltle 
Contract, the October 7 

consideration of the payment 

Final Avvara made the arbitration proceedings between TCE the Respondents 

to an Arbitration Agreement dated � ,  and the payment by the Respondents to 

sum of $5,00 (five dollars) for other good and valuable consideration, the 

sufficiency of which is hereby acknowledged by the undersigned, its 

directors, officers, employees, servants, a dministrators, successors, shareholders, 

members, subsidiaries, affiliates, insurers, assigns 

(collectively, the "Releasor"); 

QUAliFICATION 

related p arties from time to time 

ACQUITS, FOREVER 

Respondents and their respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and 

assigns (the "Releasef!s") from all manner of actions, causes of action, suits, proceedings, 

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims 
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and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter be sustained by the 

Releasor arising out of, in relation to or in cormection with the CES Contract, the October 7 

Letter, the Claim or the Arbitration and from any and all actions, causes of action, claims or 

demands of whatsoever nature, whether in contract or in tort or arising as a fiduciary duty 

or by virtue of any statute or otherwise or by reason of any damage, loss or injury arising 

out of the matters set forth above cmd, withou t limiting the generality of the foregoing, 

from any and all matters that were raised or could have been raised in respect to or arising 

out of the CES Contract, the October 7 Letter or the Claim. Nohvithstanding the foregoing, 

nothing in this Release will limit, restrict or alter the obligations of the Respondents to 

comply with the terms of any settlement agreement with the Releasor or to comply with 

any Final Award made by the Arbitrator in favour of the Releasor pursuant to the 

Arbitration. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also 

injuries, losses and damages not now known or anticipated but which may later develop or 

be discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

against the 1\eleasees, in respect of and arising from the CES Contract, the October 7 Letter 

or the Claim, and that this Full and Final Release is to be construed liberally as against the 

H.eleasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract, 

the October 7 Letter or the Claim or take any proceedings, or continue any proceedings 

against any other person or corporation who might claim, in any manner or forum, 

contribution or indenmity in common law or in e quity, or under the provisions of any 

statute or regulation, from any other party discharged by this Full and Final Release. 
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UNDERSTOOD AND AGREED that this Full and Final Release shall 
' 

operate conclusively as an estoppel in the event of any claim, action, complaint o r  

proceeding which might be brought in the future by the Releasor with respect to 

matters covered by this Full and Final Release and arising from the CES Contract, the 

October 7 Letter, or the Oaim and the ArbitTation, Tlus Full and Final Release may be 

pleaded in the event such claim, action, complaint or proceeding is brought, as a 

complete defence and reply, and may be relied upon in any proceeding to dismiss the 

claim, action, complaint or proceeding on a summary basis and no objection will be raised 

any party in any subsequent action that the parties the subsequent action were 

not privy to fon11ation of Full and Final Release. 

iLND FOR 

warrants that it has not assigned to any person, firm, or corporation any of the actions, 

causes o£ action, debts, suits or demands of any nature or kind arising from the CES 

Contract, the October 7 Letter or the Claim which it has released by this Full Final 

Release. 

IT IS Releasor 

nor the Releasees admits liability or obli gation of any kind whatsoever in respect of the 

October 7 Letter or Claim. 

IT IS 

of this and 

directly or indirectly, 

d eemed essential on auditor's or accountants' w1•itJ·,on advice for financial statements or 

no publication oral or in 

income tax purposes, or the purpose of any judicial proceeding, event the fact 

the settlement is made without admission of liability wiil receive the same publication 

simultaneously or as may be required by law, including without limitation, the disclosure 

requirements of applicable securities law. 
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IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assigns as they 

case may be, of all the Parties to this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be governed by the laws of the Provincie of Ontario and the laws of Canada 

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the 

Province of Ontario in respect of any dispute arising from or in connection with or in 

consequence of this Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the 

terms of this Full and Final Release and has delivered same voluntarily, after receiving 

independent legal advice, for the purpose of making full and final compromise and 

settlement of the claims and demands which are the subject of this Full and Final Release. 

DATED this ____ day o f  ______ � 2011 .  

TRANSCANADA ENERGY LTD. 

By: 

Title 

By 

Title 
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IN THE l\lA ITER Of AN ARBITRATION 

BET\\-'EEN: 

TRANSCANADA ENERGY l.TD. 

Claimant 

- and � 

HER fvfAJESTY THE QUEEN IN RIGI-IT OF ONTARIO and t h e  ONTARIO 
POWER AUTHORITY 

WHEREAS 
TransCanildil 
Clean Energy 
construction of a 
"OGS"); 

Respondents 

ARBll�RA TION AGREEMENT 

the Ontario Power Authority (the "OP,A") and the Clzlimani 
Ltd. ("TCE" or the- "Claimant") entered into the Southwest GTA 
Conhact dalcd as of October 9, 2009 (the "CES Contract") for the 

megawatt gas fired generilhng slat-ion in Oakville Ontario (the 

AND \VHEREAS letter dated Oclober 7, 2010 the OPA terminated the CES ' 
Controd ilnd acknowledged thai TCE \ViiS entitled to its rcasonoble damages, including 
the anticipillcd financial value of the CES ConlTild; 

AND \V1·IEHEA5 the 1\espondents have TCE its reasonable 
the anticipated damilc:es arising from !he !crminat-ion of the CES Contract, including 

the CES Contmc\; 

the assessment of the reasonable damage:: 
they arc unable lo settle that amount as 

� Respondents ·wish to submit the issue of 
by TCE to arbi!Tarion in the event 

th2mselves; 

· nrovidccl written notice to Her 

of its intent to 
commence an action <lgainst lhe Province of Ontario to recover the dilmagcs lhe 
ClJimant suffered bec<Jusc of the termination of the CES ConlTact (the "Claim"); 

AND WTIEREAS the 1\:;rbcs have al.'reed !hilt the Clilimant's dJ milfeS umlnr 
the Clilim will not be limited hy: (a) <my 1i�,"i\-ation on or reduction of the �moun[ �� 

dam1wes 1vhirh miv,bl othenvisc be awilrded ilS il result of sections 10.5 or H.l of the 
or (b) any limiin.tion on or -red11C!ion of the amount of damages which 

might otherwise be ;:nvilrded as il result of <Jny possibility or prob<lbility thot TCE moy 
hove been unable to obtain any or all government or regulil!my approvals required to 
construe! and operate its generation facililv ilS contemplated in and in ilccordance with 
the CES ConlTad; 

AND VVHEREAS lhe Parties havt' agreed lhal the Respondents 
defence the Force JI.·ICJjeure Notices fiJcd by the Claim11nt with the OP 
issued e1fler the Town of Oalwille rejected the Claimant's sHe plan , , 
Oakville Generating Station and subsequently the rejection of ils application for c 
to SeYer for !he Oakville Generating Stillion site by the Committee of Adjustment for the 
Town of Oakville; 

AND VVHEREAS the Parties have to resolve the issue of lhe qu;m!·mr o f  
t h e  Cli:limanl i s  entitled t o  as a result o f  ! h e  termination o f  lhe CES Con!TilCt hv 

\-Yay o! binding ilrhitTiltion in accordance with The Arl:itmtion Act, ]99], S.O. 199"1, c.1"7 
(the "Act"); 

AND WHEREAS the Parties have 
binding i!rhilTi!tion vv·i.ll he kept confidential 
public record; 

!hilt all steps taken pursuant !o the 
and secure ilnd will no! form part of the 

NOW THEREFORE, in consideration of good and valuable con .. sideration, the 
receij)t <lnd suff-iciency of -which is hereby iltknowlcdged, the P<�rties agree as follows: 

Sectio11 1.1 

AHTJCLE 1 
AI'I'LlCATTON OF THE ACr 

Reci !als 

'Ilw recitals herein are !rue and correct. 

Section 1.2 Act 

The provisions of the Ac! shall apply to this Arbitration Agreement except as 
varied or c>;.;c]nded by this Agreement, or other ·written agreement of the Parties, 

ARTICLE :! 

Section 2<1 Consideration 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter by -way of binding arbit-ration in accordance wiih the Aci, and on lhc 



understanding that the rcfcrml to the arbitwtion ilnd the satisfaction of any Final 
Award (as defined) is a settlement of Uu: Claimant's claim that is the subject matter of 
its April '27, 2011 Notice, pursuant to section 2'2 (c) of the PACA, the Parties agree: 

(a) the Claim against the Province of Ontario and the OPA will not be 
pursued in the Courts; and 

(b) 

Section 3.1 

contemporaneous with the satisfaction by the Province of Ontario of any 
final A \vuni in favour of TCE, TCE will provide a release to the OPA and 
the Province of Ontario in the form of Schedule "B" attached hereto. 

Arbitrator 

ARTICLE3 
ARBITRATOR 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator mutually 
ilgreed upon by the Parties or chosen by such individual as the Parties may agree (the 
"Arbitrator"). 

Section 4.1 

ARTICLE 4 
JURISDICTION OF ARBITRATOR 

Final Decision and Award 

The decision and avnrd of the Arbitrator shall be final and binding on the 
Parties, subject to tl1e right to appeal questions of hnv to tl1e Ontario Superior Court of 
Justice as provided in section 43(2) of the Act. 
Section •1.2 The Disputes 

The Arbitrator shall ht!!y and finally determine the amount of the reasonable 
damages to ·which the Claimant is entitled as a result of the termination of the CES 

Contract, including the anticipated financial value of Ute CES Contract. 

Section 4.3 

(<>) 

(b) 

·waiver of Defences 

111e I\espondenls agree that they are liable to pay TCE its reasonable 
d;unages arising from the termination of the CES Contract, including the 
anticipated financial value of the CES Contract. 

'rhe Respondents acknmvledge and agree that in the determination of the 
reasonable damages which TCE is to be awarded there shill! be no 
reduction of those damages by reason of eitlu�r: 

(;) any limitation on or reduction of the amount of damages which 
mi.ght otl1envise be awarded as a result of sections 10.5 or H.l of 
the CES Contract; or 

(c) 

Section 4.•1 

(ii) limitation on or reduction of the amount of dilmages \vhich 
ot11erwise be ,;nvardcd as a result of any possibility or 

that TCE may hilve been unable to obtain any or all 
government or regulatO!)' upprovals required to construct and 
operate its generation facility as contemplated in and in accordilnce 
-..vith the CES Contract. 

for greater certainty, the amount of the reasonable damages to which the 
Claimant is entitled will be based upon the follmYLng agreed facts: 

(i) 

(ii) 

that if the CE5 Contract had not been terminated then TCE would 
have fulfilled tl1e CES Contract and the gen0ration facility tvhich 
was contemplated by it would have been built and would have 
operated; and 

the reasonable damages including the anticipated financial value of 
the CES Contract is understood to include the following 
components: 

(A) 

(B) 

(C) 

the net profit to be earned by TCE over the 20 year life of the 
CES Contract; 

the costs incurred by TCE in connection vviU1 either the 
performance or termination of the CES Contract to the extent 
Utat these costs have not been recovered in item (A); and 

each Party reserves its rights to argue 'vhether the 
Respondents are liable to compensate the Claimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of Ute OGS that may 
be realized by the Claimant in the period after the expiration 
of the hventy year term of the CES Contract for its remaining 
useful life. 

Arbitrator Jurisdiction 

VVithout limiting Ute jurisdiction of the Arbitrator at law, the 
arbitration hereunder shall confer on the Arbitrntor the jurisdiction to: 

submission to 

(o) 

(b) 

determine any quest-ion as to the Arbitrator's jurisdiction including any 
objections with respect to the existence, scope or validity of this 
Agreement; 

determine aU issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordilnce with this Agreement and the Act, 



and milke such orders or directions ns 111ay b:: rcquin.>d in respect of such 
issues; 

(c) determine any qucshon of law urising in lhe Arbitrat-ion; 

(d) receive and take into account such >vritten or oral evidence lcnckrcd by 
the Part-ies as the Arbitrator determines is relevant and admissible; 

(c) milk:: one or more interlocutory or interim onkrs; 

10 include, as 
appropriate 

of any award, the payment of i.nteres! from ihe 
as determined by the Arbi!Talor; and 

(g) 

Section <1.5 

proceed in the Arbitration and make any 
<nvard(s), as deemed neceSSill)' duri_ng the course of lhe 
Arbi!Tiltion, and lhe Final Award (defined hclow). 

Costs 

interim 
of the 

The Part-ies at�ree that the Arbitrator has the jurisdict-Ion to <Jward cosls to any of 
lhe Parties, rmd that the Arbitrator --.vill make a determination vl!ith respect 
Party's entitlement to cosls by rmalogy to the Oltiario Rules of Civil Pmccdrtrc, 
1990, 1\cg. 194 ( tile "Rules") and with regard to the relevant case linv, after hearing 
submissions from !he Parties ·with respect to costs following the final Award, or an 
interim or interlocutory order or awilrd in relation to any interim or 
motion. The ArhitTi1 tor's 11ccounts shall he borne equally by the Parlies, iogether 
all other ancillary, administrative and technical expenses that may be incurred 
the course of the Arhi!Tation, including bui not limited to costs for comt reporter(s) 
transcripts, facilities and staffing (the "Expenses"), but the ;\rbilrator's accounts and 
the Expenses shall he ultimately determined ·with reference to the Rules and the case 
la<v, at the same time lhal other issues with respect to cosLs are determined follo-wing 
lhc final A<v<:rcL 
Section <1.6 Timetabl e 

Any deadlines contained in lhis Agreement may be exlended by mutual 
agreement of !he Parties or order of the ArbiiTiltor, and lhe Arbitmlor shalJ be advised 

any changes to i!ll)' dmdlin%. 

Se{+inn""'"�.,J_. 
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-----R12ply 

S!,1!0m{.'R-ts--B-f.-.PefenEe, 

Section 5.1 

Section 5.2 
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Section 5.3 

AHTICLE 6 
CONDUCT OF THE ARBITRA T10N 

Seef-i-e-n-6.---1---- -Pot:-Hmenl-ilf)'--Pis-EDV€-F)" 

dBs-H:me-n !-5---w-hk-h--fill-HRtn--thc-e.1cl.egn;'1'.::5--(releva nt--to--�hc-i.ssu:es--i.n--dispu ie}i Elent-iJied�hy 
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shaU-Eieliv-er-ts-Hte-ethef-il-f..llit---id-en-8Jy-H-t-g..tny-a-nd-a11-r-ec.-er-cls.-and-deEU-ments,-whether 
rr-r-�tl-e-n,--c.J.cc t-ro-ni<-"-EI 1"--Bt�<er-wisc,--bd . .ng-prod uced"f 01"-t he-pu-£-j'>050----<·0>f--thi.s-Ar bilra l ion,-·a nd 
L;-"H-h1cl+-e--,_1.E-h-shal!-dcltv-€-r-the--tl-oeume-nts-in-the-f-erma{-a-g-feet-:l-te-h)Hhc-P-afties:-ln·-t-he 
e\'ent-that-tl-ot..'--Pa-r-t-i{.'S-etln-net-E-eme--le--a-n--a-gfet:men{--en--l:hc"5e-t:k;ks--ef-the---ex-tent-or 
nah.He-ef.t'J-fedueHmHfi�l::!----K4er-the--d£'€-isio-n-bac-k--te-4l-te--Afh-i-t-r-ale-r·, 

St.>tt4en"6.2 EvoidenEe-by-W-i�nes-s-Affid-av-its 

-------Gn-a-dat£L·t-e-b..."'--t.�etermined-by-the-PiH-t-ie-s--w·hen-they--mee+-;H;d-c-trnf.t..'f.,.....tlte-P,u·ties 
shalt-Jel·iv<.:HtHC'<1L4r-etltef-5WOI'R-affidavi&of-eac-h-of-their--¥i·itne-ssl'S" 

............... rt-a-date-te-be-....!eter-mined-by-the-P..-a·rtie<.>-'>'rhen-th ey-mL't:t-a!h�-tettfc.r..,--the-P,]·f·tii..'"S 

shaH-deJ.ivef-lo-eaEh··OtheHespoR;ol ing-s wom�,lff.idavtts-from-their-wi tni.."Sse&:-

Sec-t.fo.n-6 �miflilHtms-en-A+fidav-it5 

::rlK"-Pilffies-agrrt'-thah""f'SS-C"*'-'"'-"1,..;J�a-tions"f}f-tl,.;•'"'"ff-h1fl-L-7--W-ill--ln..4ry•late-eH-il··da·fe 
t-e-L>{k-rrgr-ffd,--'o'>'f..lh-eaEfl-Pa-r.ry-limited--I:D-Brte-fu1j'-6f-E.rDS5-exttHHi1t1-HeA-f'eF-Witnt:sS;--8f 
suEh-et.fteT-ti..•ne--as-may··B�W-t..'"ed-belwc-en-the-Pa-r-toies-u-pmt-f€-'At_"""-V-&f...fhe-a.f.fidavits-or 
llhty-he--er-fiered.-by-Ute-Arbi trat.er"'" 

:lr\4thin--3{} .... days--foUewing--E·ross--exmniHations,--tl;e--Pitftil'S--will--EemL'--tB--an 
ag-reerueR�n--hea-r-ing-rrm.-oed·m-e--'>'>"ith-I'es·pett--to--c-alling·-.Y-i-<.li<--'<-l£'£�icit..'-flEe1fH'--'>¥ill 
a-H£.'i�rl-!lef..3re"thL"-Arl*lr""ttor-b....,_detennin<.�uE!rpr-oc-<Xlure-{tht..�Hell!"-ing-PHH:-edur-e:C.}, 

SeEHett--6.1 lbfpert-Repor..ts 

+he-Pa.-·-t-ies--ag-r-et..'-!:ha!.--ex-pef4s....sRaU--mee!;--pt'ieHo-t.fte--preparation--of....€.x·peFi: 
r-e-pefls.....l:B--Eonf.er-m'tcl,if-.pt.."55i-hle,•gree--.md-5eft.!e-tJ.K'-a&S-cHitpfleA5-afid-fnc-15-t-e-be-·uSed 
i-.R-th€-e*perH·ere-fts.:. 

+fit..>-Pa-rhe:;-agree-en-L.lc,e-fe.ilewfng-Rme!;al.Jle-fOi'-th.�f.C*pe-rt-Rpef-i&-

EaT-�-per·t--ft.."-p6fb..-.Bf.....e;1t-lr-Party-5hat1--be--HelWered-wH·hin-4§.--day-s---after 
Eomp!eHer.-ef-ae�"tfrttln.tfl.BfiSj 

(b}--respendinj,"-fFeptyJ-expe!'i.C..:'epor·tS-B-f-eaEI-..-P,1�haU-1.1e--e<-c-hangt.�tlli..'1 
2-0-d-ays-of-h":e-�ehange-ef.etper+-r-epoffii--._"lm-i 

(-i..�}-----<t-ll-e-xpc"'i'k-e-po-r·ts-"de-live-r-eJ-aRd-+iled�in--the-Ar·hiha·tion-sht�H-inc-lude-ami 
<rttat-lJ-...a.-.-c"f}py-·-of-the-t..'7i·pe-r1'·5--GurrintJum�-¥il�1t:--and--il--i.�e8ah1b€H1·-0f 
in€1€-f*HdeHEC:-

Section 6.1 

The Province of Onbrio, OPA, and TCE 'vill meet and agree on a limiter:l 
document exchange in which each party provides the other its most relevant internal 

assessment of U1e damages suffered by TCE in respect of the items set out in subsections 

4.3(c)(ii)(A) ("20 Year Net Profit NPV") and {C) ("Terminal Value NPV") to the extent 
that LJ.tese document<; have not already been exchanged. 

Section 6.2 

'll1e documents <1greed to be exchanged will be fonvil.fded within one (1) week of 
the meeting referred to in Section 6.1 (no later than December 16, 2011, as a result of the 
start date set out in Section 5.2). 

Section 6.3 

"Within hvo (2) 1veeks of receipt of the documents referred to in Section 6.2 (no 
lilter than January 16, 2012, as a result of the suspension of time periods referred to in 
Section 5.3): 

(1) lh£) Parties \Vill provide to each other the amount it is prepared to settle for in 
respect of 20 Year Net Profit NPV and Terminal Value NPV and the basis for its 
position including a brief description of its financi<1l calcul<�tions and !ega! 
arguments; and 

(2) TCE >vill provide a brief description of the <�mount it is ctai.mi.ng in respect of 

subsection 't3(c)(ii)(B) ("Performance and Termination Costs") and a 
breakdmvn of those amounts by category. 

Section 6.4 

Within two {2) >veeks of the receipt of the documents referred to in Section 6.3 
(no Iiller th<�n January 30, 2012), the Parties shaU meet for the purpose of <�ttem pting to 
seUie all elements of damages. 

Section 6.5 

lf the P<�rties me unnble to se ttle any dement of damages in the meeting referred 
to in Section 6.4 U1ey shatt, >Vilhin hvo (2) \veeks (no later than February 13, 2012), rneet 
together with their experts to mrrow the issues in dispute for presentation to the 
Arbitrator. At this meeting lhe Parties shall agree on a formula to be applied by the 
Arbitrator in an <�mended final offer arbitration to be conducted in the event they are 
unable to settle some or illl of the issues referred to above. 

Section 6.6 

\Vithin four (4) >veel<.S of the meeting referred to in Section 6.5 (no later than 
March 12, 2012), each of the Parties shall exchange initial expert reports setting out the 



;,mcmni of clilm;,gec; they Jn? pn:.>pJred to settle for in respect of each of ihe i.ssucs. These 
reports will be provided to the Arbitrator. 

Section 6,7 

Within two (2) >vcel.;s of the delivery of the reports referred to in Sect-ion 6.6 (no 
later l11:m fvbn:h 26, 2012), the P;nlies and their experts shall meet to a Hemp\' to settle all 
issues or narro\v tJwsc that have not been sealed. 

Section 6.8 
',IV'ithin three (3) '\Yeeks of the referred to in Section 6.7 (no later than 

.'\pri.1 16, 20'12), the Parties shall exchange final expcrl reports and a statement setting 
out Lhe ;,mount of damages they are prcpiHed lo set!Je for in respect of eilch of the then 
outstanding issues. ·nwse reports shall be provided to lhe Arbitrator. 

Section 6.9 

Wilhin one (1) ·week of the 
later than April 23, 2011 
of evidence ·which shall 

Parties have chosen to employ, 

Section 6.10 

referred to in Secbon 6.8 (no 
Arbitrator and settle the form 

offer selection ·n:hich the 

As soon ilS possible after the meeting with the Arbitrator, the arbitrntion shill.1 be 
conducted in nccordance ·with the il[,Teed upon procedure. 

Section 6,11 

In the event lhal the Parties cannot come to an Jgreement on 
L�sul? duri.ng the coursl? of !.he arbitration, including but not limited to in Sedion .. s s·.L 
6.5, 6.7 ;,ncl 6.9, they wil.l refer the issue to the Arbitrator, who afler hearing brief 
submission shall decide the issue. 

Section 6.12 Arbitration Hearing 

The Arbitration 

accordnnce with !he 
the Arbitrati on 

bt:lween the 

shall take place in Toronto on dates to be agreed by the 
shall be conducted in un expeditious manner and in 

Procedure. A court reporter will be present at each clay of 
the Purtics with real-tim e  

the Part-ies 

course of the ArhilTation <md i t  
pilrl o f  the costs o f  the Arbitration, 
Section '1.5 illm\'e. 

wi11 ultimately he decided with reference to 

Section 6.13 ·witness St<Jlemen!s 

The Parties will attempt !o re;;ch agreement with regard to whether the e-vidence
in-chiei of ,xilnesses will he provided hy '"'"Y of A.ffidcrvil rather lh<m Orill testimony. H 
the evidence of- il ·witness is to be provided by ;yay of Affidavit, the witness wi.ll 
nevertheless, if requested, he available at the heMing for crosH::xamination. 

l"i;JCh ·witness who gives oral testimony ilt the i\rbilTJtion Hearing \Vi]] do so 
under oath or a.ffinnatiorL 

Section 6.H Examinations ;md Oral Submissions 

Unless olhen-vise agreed, eilch Party may examine-in-chief and re-examine its 
own ·witnesses and cross-examine the other Part-y's witnesses at the Arbitration 
Heilring. The Parties shall agree upon, failing >vhich the ArbilTJ\or shall impose, t-ime 
limits upon both examinilrion-in-cbief and cross examination of ·witnesses. Each Party 
shall be entitled to present oral submissions <�l the Arbitrntion Hearing. 

Section 6.15 Applicable Law 

The Arbihator shall apply the substantive hw applicable in the Province of 
Onlil.rio. The Arbitrator shall apply the procedurJl rules set out in this Arbitration 
agn:ement and the Act and by ;,nalogy io the Rub;, to the extent that procedures ar" not 

'"rith in this Arbitration Agreement or in the Aci. 
Section 6.16 

Subject to the terms of this Arbilrabon Agreement, the ;\rbitrator may conduct 
the Arbil'mtion Hearing in such manner ilS he/she considers i!ppropriale, provided !hal 
the Parties are tTei!led with equality, and !hat al any stDge of lhe proceedings ench Party 
is g-iven full opporhm.ity to present its case_ 

Section 6.17 
Each Party 

in the Arbitration. 
to have ngreed lo 

Agreement with respect lo confidentiality, Any 
which the Arbitration Hearing is conducled 
confidentiality agreement substantially in the form 

Section 7,1 

ARTICLE 7 
AWARD 

Decision(s) Timeline 

Any interlocutory or interim a>varcl(s) shall 
reasons and shall be rendered within forty five 
relevant motion. 
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meetings or 
is 

8 of this Arbitrn!ion 

cxecuie a 
Schedule " A". 

in writ-Jng at Toronto, ·with 
days of lJ1e conclusion of the 



The Arbitrator shall provide the Parties with his/her decision in >vriting a t  
Toronto, with reasons, >vithin s-iJ<-{&)-men-!:hs �i'S.\:Y...Ciill1��i<lY2 from the delivery o f  the 
communicat-ion of the final submissions f-rom the parties (the "Final Award''). The 
ArbitriltOr shall sign and date the Final Award. 

Within fifteen (15) days after receipt of the Final Av.1ard, any Party, >vith notice to 
the other Parties, may request the Arbitrator to interpret the Final A>vard; correct any 
clerical, typographical or computation errors, or any errors of a similar nature in the 
Final A>vard; or clarify or supplement the Final Award with respect to claims which 
v.'ere presented in the Arbitration but which were not determined in the final Av•nud. 
The Arbitrator shall maJ.;e any interpretation, correction or supplementary award 
requested by either Party that he/she deems justified \Vithin fifteen (15) days after 
receipt of such request. All interpretations, corrections, and supplementary awards 
shall be in ;vriting, and the provisions of U1is Article shall apply to them. 

Section 7.2 

Subject to the right of appeal in Section 4.1 above, the Final A¥:ard shall be final 
and binding on the Parties, and the Parties w1dertake to carry out the Final Award 
\Yithout delay. If an interpretation, correction or add itional award is requested by a 
Party, or a correction or additional <nvard is made by the Arbitrator on hi.s/hcr own 
ii"titiative us provided under tlUs Article, the Award shall be final and bii"tding on the 
Parties >Yhen such interpretation, correction or additional award is made by the 
Arbitrator or upon the expiration of Uu; time periods provided under this Article for 
such interpretation, correction or additional av.rard to be made, whichever is earlier. 
The Final Award shall be enforceable in accordance with il<; terms, and judgment upon 
the Final Award entered by any court of competent jurisdiction that possesses 
jurisdiction over the Party against \Yhom the Final Award is being enforced. 

Section 7.3 

The Parties agree that it is in their mutual interests that a Final Award [or an 
interim final award] in favour of the Claimant be satisfied in a manner U1at furthers 
both the energy interests of the Province of Ontario and the interests of TCE. 'I11erefore, 
subject to the foregoing and the following terms and conditions, a Final Atvard [or an 
interim final i.l\Vard] i n  fa·vour of U1e Claimant may be satisfied by way of the transfer to 
ti;e Claimant of an asset that has an equivalent value to TCE, after due considemtion for 
the tax implications to TCE of the transaction, being equal to the Final A\,'ard [or 
interim final award] (Uw ''Equivalent Value"). 

(a) Upon the request of the Respondent, the Province of Ontario, to satisfy the 
Final Award [or interim final award] as against either of the Respondents 
by the transfer of an asset of Equivalent Value, TCE shall within ten (10) 
business days submit a list of assets of interest (the " Assets of Interest") to 
the Respondent for consideration. Such list to consist of assel� owned by 
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(b) 

(c) 

(d) 

(e) 

the Province of Ontario, the OPA or an agency of the Province of Ontario 
and at a minim run to include assets in which TCE h<1s an 
that has been subject. to prior discussion amongst the Parties. 
will provide pMtial Equivalent Value may be considered. 

\vhich 

If an asset of interest is muhtaUy agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in tvhich TCE (or a wholly owned 
affiliate) owns an equity interest in at that time, then TCE 

-
shall be 

permitted a reasonable and customary period of time for an asset 
purchase tra nsaction of Ulis type in order to conduct due diligence and to 
confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due diligence 
then the Parties shall use commercially reasonable efforts to attempt to 
agree on the value of the asset to TCE 

If an asset of interest is mutu<�lly agreed as being a suitable nsset for an 
equivalent exchange and is an asset in which TCE (or a wholly mvned 
affiliate) mvns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

In respect of any proposed asset tmnsfer under subsection (b) or (c) above 
TCE acting reasonably must be satisfied that: 

(i) the transfer \Vill be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable !a\vs; 

(ii) all necessary consents, permits and <Juthorizations are avai.!able to 
transfer the asset to TCE and for TCE to own and operate the asset; 

(iii) there are no restrictions on TCE's ability to develop, operate, sell or 
otherwise dispose of the asset; and 

(iv) TCE does not become liable for any pre�closing liabilities relating to 
the asset. 

If the Parties have agreed to the transfer and if the value of the asset to 
TCE is agreed, !.hen U1e Parties will use commercially reasonable efforts to 
negoti�te and settle lhe form of such definitive documents as may be 
required to t,rive full effect to such asset transfer. Such documents are to be 
ii1 conventional form for U1e type of asset to be transferred and will 
contain conventional representations, ·warranties, covenants, conditions, 
and ii"tdemnities for an asset transfer between arm's length commercii\� 
parties. 
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Counsel for the Claimant, 
TransCanada Energy ltd. 

Thornton Grout Finnigan LLP 
3200 - 100 \.Vellington Street \-Vest 
CP Tower, TD Centre 
Toronto, ON .1\·fSK 1K7 

l'v'Iichael E. Barrack 
Tel: (-!16) 304-1616 
Email: mbarrack@tgf.ca 

John L. Finnigan 
Tel: (416) 30-1-1616 
Fax: (416) 3044313 
Email: jfinnigan@tgf.ca 

Counsel for the Respondent, 
The Ontario Power Authority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX lBS 

Paul A. Ivanoff 
Tel: (416) 862-4223 
Fax: (416) 862-6666 
Email: pivanoff@osler.com 

Section 9.9 Notices 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
l'vfdv1urtry - Scott Uuild ing 
720 Bay Street, 11th 

Toronto, ON 
M7A 259 

John Kelly 
Tel: (416) 601-7887 
Email: jolm.ke!Jy@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax : (416) 868-0673 
Email: eunice.machadoti.Ilontario.ca 

All documents, records, notices and communications relating to the Arbitration 
shall be served on U1e Parties' coun.<;cl of record. 

DATED this 5th day of August, 2011. 

IS 

TRANSCANADA ENERGY LTD. 

By: VVilliam C. Taylor 

Title Senior Vice-President, Eastern Pmver 

By Terry Bcrmett 

Title Vice-President, Eastern Growth 

HER l\'1AJESTY THE QUEEN IN RIGHT OF 
ONTARIO 

By D01vid Lindsay 

Title Deputy Minister of Energy 

ONTARIO POWER AUTHORITY 

By' 

Title 

'" 



SCHEDULE "A'' 
CONFIDENTIAL1TY AGRH:I\·IENT 

TI-HS CONFIDENTIALITY AGREETvfENT sets forth the terms pursuant to ·which �t>
or receive certain confidenhal information during the course of 

at the Arbitrat-ion Hearing between the Claimilnt, TransCanilda 
and the 1\esponden!s, Her I'vlajesty 

Power Authority. 
Queen in Right of Ontario v.nd the 

The information that wil.l he disclosed is considered to be proprietary and confidential 
information ("Confidcntial lnformation"). for the purpose of lhis Agreement the parly 
disclosing Confidential Information is referred lo as the "Disclosing Party'', the party 
receiving such Confident-ial lnformation is referred to as the "EeceiYing Pil.rty" 

The Receiving Pnrty ugrecs that he/she hils hcen nude aware of the confidentinli!-y 
terms in Arl"icle 8 of lhe Arbit-ration Agreement dated August ,2011 and agrees to 
maintain in strict confidence all Confidential Informat-ion disclosed by the Disclosing 

The 1\cceivirtg Party shall not disclose and shall prevent disclosure 
Confidenhal Information to any third party without the express written }"K:rmission of 

Information for any commercial use, 
evidence at the Arbitration T-Ienring. In 

or adminislri!live process to 
>vill promptly not·ify the 

process. 

The obligation of confidentiality and restricted usc imposed herein shall not apply to 
Confident-ial Infom1ation that: 

1. is known to the public or the Peccivi.ng PMty prior to disclosure; 

2. becomes kncnv-n !o the public through no breilch of this i\grccmcni by the 
Receiving Party; 

3. is disclosed to the Receiving Parly by a third party having a legal right !o 
make such disclosure; or 

4. is deveioped independently of the Cnnfiden!"ial Jnformation by the 
Eecdving Pilr!y. 

The Receiving 
Disclosing Party 

agrees thnt tlw Confidential Informat-ion disclosed hy the 
be used solely for the purposes consistent with ihe ArhilTation 
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Agreement il.nd parhcipation at the .A.rbi!Talion HeMing or providing evidence• 
the course of the Arbitration I-learinr,. ·nw Receiv-ing Party ><:ill reshict transmission 

such ConfidenUal Infom1ntion to those advisors and representatives who need to knmY 
the Confidential Information, for the purposes of the Agrecmenl it i.s being agreed hy 
\'lw Receiving Party thilt such advisors and representatives arc or will be placed 11nder 
similar written obligations of confidentiality and restricted use ilS are con!ilincd in this 
r\g:reemenl and in the Arbitration Agreement. 

Party hereto of 
and resu 1 l  

for the 

lt is understood that un;:;u thorized disclosure or use by tb:> Receiving 
Confidential lnformaUon may cause irreparable h:um to the Disclosing 

significant commerdill damages, which may not adequately compensate 
I.n addition to any remedies that may be available a t  

Receiving Party agrees that t h e  Disclosing Party shall be entitled t o  obtain injunctive 
relief enjoining the f\eceivinv. Par!"v from enr.:acinr: in anv of the activities or 
which this Agreement, 

proving actu<:ll dama ges. 

Upon ·writ-len request by the Disclosing Parly, the Receiving Party shill] prompliy rehnn 
to the Disclosing Party all ma leri;lls furnished by the Disclosing Party pmsuanl to this 
Agreement. The Receiving Party will not retain samples, COFies, extracts, electronic data 
stomg.e, or other reproduction in >vl10le or in part of such millerials. All documents, 
memoranda, notes and other t'>Titing based on such Confidential Information shall be 
destroyed. 

)' in this Agreement, the Receiving 
acknmvledges lhat this Agreement, lhe Confident·ial I.nformillion, and 
document or agreement provided or entered into in connection wilh the Arbitratior 
Agreement or Arbitntion 1-TeZHillg, or any part thereof or any informat-ion therein, 
be required to be released pursuant to \he provisions of lhe Fneriom of 111frrmnfion 
Pro!ecfirn oJPr·ivru:y Ad, R.S.O, 1990, c. F.31, as amended. 

This Agreement shall be governed by and construed and interpreted in accordance 1vith 
the la>vs of the Province of Ontario and the laws of Canada applicilble therein. 

AGREED TO as of the 1?- day of � 

\\fitness fN;Hm:) 
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SCHEDULE "B" 

fULL AND FINAL RELEASE 

WHEREAS TRANSCANADA ENERGY LTD. ("TCE") and HER MAJESTY 

THE QUEEN IN fUGHT OF ONTARIO AND THE ONTARIO POWER AUTHORITY (the 

"Respondents") ltave agreed to settle all matters outstandh1g bet\veen UH;m in respect of and 

arising from the Southwest GTA Clean Energy Supply Contract dated as of October 9, 2009 

("CES Contract") the letter dated October 7, 2010 by tvhich the Ontario Power Authority (the 

"OPA") terminated the CES Contract and acknowledged that TCE '\YilS entitled to its 

reasonable damages (the "October 7 Letter") and TCE's claim that is the subject of a Notice 

given by it dated April 27, 2011 pursuant to section 7 of U1e Proc::eilings Agilin�t tlte Cro-wn Act 
(the "Claim"); 

IN CONSIDERATION of the payment of the settlement amount agreed by the 

parties for all daims arising out of and in relat-ion to the CES Contract, the October 7 Letter and 

the Claim [as set out in the [Insert title of document set-ting out settlement terms/arbitration 

a;vard] (the ' Arbitration") and/or in consideration of the payment of U1e Final A>vard made in 

the arbitration proceedlngs bettveen TCE and the Respondents pursuant to an Arbitration 

Agreement dated II>-, and the payment by the Respondents to TCE of the sum of S5.00 {five 

doll<Jrs) and for other good and valuable consideration, the receipt and sufficiency of vdtich is 

hereby acknowledged by the undersigned, TCE, its directors, officers, employees, agents, 

servants, administrators, successors, shareholders, members, subsidiaries, affiliates, insurers, 

assigns and related parties from time to time (collectively, the "Releasor"); 

THE RELEASOR HEREBY RELEASES, ACQUITS, AND FOREVER 

DISCHARGES VVITHOUT QUALIFICATION the Respondents and Uwir respective 

directors, officers, employees, agents, successors, subsidiaries, affiliates, insurers and i\ssigns 

(the "Releasees") hom all manner of act-ions, causes of action, suits, proceedings, debts, dues, 

accounts, obligations, bonds, covenants, d u ties, contracts, complaints, claims and demands for 

damages, monies, losses, indemnities, costs, interests in loss, or injuries h01vsoever arising 
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which hereto me<y have been or m«y hereafter be sustained by the l\deasor arising out of, in 

relation to or in connection >Yilh the CES Contrilcl, Uw October 7 Letter, the Claim or the 

Arbitration and from any and a!l actions, causes of action, claims or demands of whatsoever 

nature, whether in contract or in tort or <Jrising as a fiduciary duty or by virtt!e of any statute 

or otlu;rv.;be or by reu.son of <�ny damage, loss or injury arising out of the rnatters set forth 

above and, without limiting the generality of the foregoing, from any and all  matters that were 

raised or could have been raised in respect to or arising out of the CES Contract, U1e October 7 

Letter or the Claim. Not1vilhslzH\ding the foregoing, nothing in this Release will limit, restrict 

or alter the obligations of the Respondents to comply •vith the terms of any settlement 

agreement with the Releasor or to comply with any Finill A'"'urd tnilde by the Arbitrator in 

favour of the Releasor pursuant to the Arbit-rat-ion. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only all known injuries, losses and damages, in 

respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also 

infuries, losses and damages not no;v known or anticipated but which may later develop or be 

discovered, including all U1e effecls and consequences lhereof, and (b) any and all of the claims 

or causes of action that could have been made a t  the Arbitration by the Releasor against the 

Re!easces, in respect of and arising from the CES Contract, the October 7 Letter or the Claim, 

and that this Full and Final l\elease is to be construed liberally as against the Releasor to fulfill 

the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood that, 

the Releasor vdll not make any daim in respect of and arising from the CES Contract, the 

October 7 Letter or the Claim or take any proceedings, or continue any proceedings against 

any other person or corporation \Yho might clai...rn, in any manner or forum, contribution or 

indemnity in common la\v or in equity, or under the provisions of any statute or regulation, 

hom any oU1er party discharged by this Full and final Release. 
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1T IS UNDERSTOOD AND AGH.EED th:1t this full rmd Final 1\ckasc sh«il 

opcmit' conclusively as an estoppel in !loe event of any cbim, action, complaint or proceeding 

which might be brought in the future by the Relensor with resp2cl lo the mahcrs coLTrcd by 

this full aml Final Release and arising from the CES Contract, the Odohcr 7 Letter, or the 

Cl<1im and the Arbit-ral-ion. ·n,is Full :1nd final Re]c<Jsc may be pleaded in the event any such 

claim, action, complaint or proceecHng- is brought, as a complete defence and reply, and may 

be relied upon in any proceeding to dismiss the claim, action, complaint or proceeding on a 

summary basis and no objection '.Vill be miscd by ilny p:11ty in imy subsequent- action thai the 

other parties in the subs<?qncnt action were noi privy to the formation of this Full ilnd final 

Felense. 

AND FOR THE SAID CONSIDEHATJON the P.eleilsor represcnls and 

v.'arrant.s ihat it hils not- assigned to <my person, firm, or corporation :1ny of the <Jet-ions, c<Juses 

of action, claims, debts, suits or demilnds of any nil hue or kind <nising fTom the CES Con!Tact, 

the October 7 Letter or the Claim \vhich it- has releilsed by this Full and Final Relei!se. 

lT IS FURTHER UNDEH.STOOD AND AGREED that neither the Releasor 

nor the J\cleilsees admits liabil ity or obligilt--ion of any kind whil\.soevcr in respect of the CES 

Contract, the Oclober 7 Letter or the Oaim. 

lT IS FURTHER UNDERSTOOD AND AGHEED that the facts and terms of 

this Fu!l ilnd final Release and th<? seti.lemcnl underlying il >vill be held in confidence and will 

receive no publication either oral or in ;vriting, directly or indircci.ly, unless deemed essential 

on rmdi!or's or accountants' writ-ten advice for financirrl statements or income tax purposes, or 

for the purpose of any jndiciill procr,eding, in which \?vent the filet the sc\ll<?mcnt is mil de 

without admission of !inbility w-ill receive the same publication simulli!neously or as may be 

required by law, including -without limitation, the disclosure rcquh<:'menis of applicable 

5\?CUrit-ies lil\V. 
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lT IS FURTHER UNDERSTOOD .AN D  AGREED lh;,l this fuU :u-.d Fin:1l 

Eel case shall be upon and enure lo lhc benefit of lhe successoEi or assigns as they cilse 

may he, of al l  the Part-ic.s In this Full and Final J\elease. 

IT 15 FURTHER UNDERSTOOD AND AGREED that this Full ilnd Final 

Release shr,JJ he governed by the lav>'s of the Province of Ont;;rio and the lJws of Canada 

applicable therein. TCE a Horns to the non-exclusive jurisdiction of the courts of the Province of 

Ontario in respect of any dispute arising from or in connection with or in consequence of this 

Full and Finill Release. 

TCE ACKNO\tVLEDGES AND AGREES that it fully understands lhc l"-rms of 

this Full and final Relcilse and has delivered same voluntarily, :Jfter receiYing independent 

legal advice, for the purpose of mil. king full rmd final compromLse and settlement of the claims 

il.nd demilnds which are the §ubject of this Full nnd Final Release. 

DATED this dil)' of -··----·---�---' 2011. 

TRANSCANADA ENERGY LTD. 

By: 

Title 

By 

Title 
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I! ETVJEEN; 

l\I!AJESTY 

AN ARBITR.I\TION 

. . . . . 
TRA .. NSCANADA ENERGY LTD. 

' - anCl -
Clairnant 

· Respondents 

the Ontario Power Authority (the "OPA") and the Clai�nant 
TransCanacla Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest GTA 

Clean Energy Supply Contxact dated as of October 9, 2009 (the "CES Contract") for the 
construction o£ a 900 megawa tt gas fired generahng station in Oakville Ontario (the 
" 

AND by letter dated October 7, 2010 the OPA terminated the CES 
c:ontrJct ar1d acknovJ1ed gecl that TC�E \/JEtS entitled to its reasonable damages, ·incl uding 
the anti c ipated financial value of the CES Contract; 

the I\esponden.t-1:; agreed to vay TC:E Its reasonable 
dEtn1ages ansing Jro1n the tern-tination of the CES Contract inclu ding the anticipated 
financi·al value o.f the (�B.-S Contract; 

AND 1/VHEREAS the Claimant ar!Cl the Rcsnondents wish to submit the issue ' 
the assessment of the reasonable damages SLlffered by TCE to arbitration i11 the event 

are unable to settle that amount as between themselves; 

uc.ruc.nc orl -"1\'-pril �" 2011r tl:te Clair:nant provided vvritten notice to I"le:r 
Majesfy the Queen in Right of Ontario (the "Province of Ontari o"), under section 7 o£ 
the Proceedings Against- the Cruwn ilct, R.S.O., 19901 c. P. 27 (uP.ACi\.1')� of its inten t to 
coTn:rnence an action against the Province of ()nt.::::trio to recover the dcJJTtages tbe 
.--" . ,., l b · r I . . f l C'E'" C' ( f " � �  · " "  
\_ . . 1arn1ant S Ll.rre.rec t.�cause 01· t ·r_e tenn1natron o .  t 1e _ -_�,J '-ontract L!E L1£nn1 ) .: 



AND WHEREAS the Parties have agreed that the Clai:rrlant's damages .under 
the Claim will not be limited by: (a) any limitation on or. reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Conb·act; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE may 
have been unable to obtain any or all government or regulatory approvals required to 
construct and operate its generation facility as contemplated in and in accordance with 
the CES Contract; 

AND WHEREAS the Pmties have agreed that the Respondents will not raise as a 
defence the Force Majeure Notices filed by the Claimant with the OPA including those 
issued after the Town of Oakville rejected the Claimant's site plan approval for the 
Oakville Generating Station and subsequently the rejection of its application for consent 
to sever for the Oakville Generating Station site by the Cornmittee of Adjustment for the 
Town of Oakville; 

AND "WHEREAS the Parties have agreed to resolve the issue of the quantum of 
damages the Claimant is entitled to as a result of the termination of the CES Contract by 
way of binding arbitration in accordance with The Arbitration Act, 1991, S.O: 1991, c.i7 
(the "Act"); 

AND. Wl-fEREAS the Parties have agreed that all- steps taken pursuant to the 
binding arbitr-ation will be kept confidential and secure and will not form part  of tl1e 
pubbc record; 

NOW THEREl'ORE, in consideration o£ good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, tl1e Parties a gree as follows: 

Section 1.1 · 

ARTICLE l 
APPLICATJON OF THE ACT 

Recitals 
The reci tals herein are true and correct. 

Section 1.2 Act 

The provisions of the Act shall apply to this Arbitration Agreement except as 
varied or excluded by this Agreement, or other written agreemer>.t of the Parl-:ies. 

ARTICLE 2 

Section 2.1 Consideration 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbi tration m accordance with the Act, and o n  the 

2 



understanding that the rElferril to the a:rbitmtion ancl the .satisfaction ·of a__uy Final 
Award (as defined) is  a settlement o£ the Claimant's clairn that is the subject matter of 

April 2011 Notice, pursuant to section (c) of the PA CA, the Parties agree: 

(a) the Claim against . Province of. Ontario . and the OPA will not be 
pursued in the Cow·ts; and 

(b) con temporanem1s with the satisfaction by the Province of Ontario of any 
Final Award in favom of TCE, TCE will provide a release to the OPA and 
the Province of Ontario in the form of Schedule "B" attached hereto. 

ARTICLE 3 

Arbitration shall be conducted in Toronto, Onta:rio by an arbitrator mutudly 
agreed upon by the Pa:rties,or chosen such individual as the Pa:rties may agree (the 
u i\rbitrator/f) . 

Section 4.1 

ARTICLE 4 

JURISDICTION OF ARBITRATOR 

}"'inal Decision a;<d Award 

The decision cmd awm·d of the Arbitrator shall be fina.l and binding on the 
subject to the right to appeal questions of law to the Ontario Superior Court o£ 

Justice as provided in scctio.n '15(2) the Act. 

Section The Disputes 

The Arbitrator shall fully and finally determine the amount of the reaso..nable 
d amages to which the Clairnant is enti tled as a resul t of the termination of iJLe CES 
C:=i:Jnhact_, i.nc1udi.ng lhe anticipated financial va.lue o_f the CES C�ontract. 

(a) 

(b) 

Respondents agree that they ure liable to pay TCE its reasonable 
damages arising hom the termination of the CES Contract, including the 
anticipated financial value of the CES Contn1ct. 

P r·soondeu'·s -� �'<Powled "e �nd ·wree tlnt · '--'-1  _ � . L (_,c_r _ _ ·b u_ L (:::, _ , . _ c the determinatiort of 
reaso.nable damages which TCE is to be awarded there shall be no 
reduction of those damages by reason of eith.c:r: 

(i) nny lim.ita ti on on or reduction of the amount of damages which. 
rn}y_h t  othervvise be aviardecl as a result of .sect-ions 10.5 o:r 14.1 of c> 
t-he C:ES C:ontract; or 
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(ii) any limitation on or reduction of the amount of damages which 
might o therwise be awarded as a result of any possibility · or 
probability that ICE may have been unable to obtain any or all 
government or regulatory approvals required to construc t  and 
operate its generation facility as contemplated in and in accordance 
with the CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which the 
Clainmntis entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then ICE would 
have fulfilled the CES Contract and the generation facility which 
was contemplated by i t  would have been built and would have 
operated; and 

(ii) the reasonable damages including the anticipated financial value of 
the CES Contract is understood to include the following 
components: 

(A) the net profit to be earned by ICE over the 20 year life of the 
CES Contract; 

(B) the costs incurred by ICE in connection with either the 
performance or termination of the CES Contract to the extent 
that these costs have not been recovered in item (A); and 

(C) each Party reserves its rights t o  argue whether the 
Respondents are liable to compensate the Claimant for the 
terminal value of the OGS, if any, where terminal value is 
understood to mean the economic value of the OGS that may 
be realized by the Claimant in the period after the expiration 
of the twenty year term of the CES Contract for its remaining 
useful life. 

· 

Section 4.4 · Arbitrator Jurisdktion 

Without limiting the jurisdiction of the Arbitrator at law, the submission t o  
arbitration hereunder shall confer o n  the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction including any 
objections with respect to the existence, scope or validity of this 
Agreement; 

(b) determine all issues in respect of the pro<:edure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the Act, 
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(c) 

(d) 

(e) 

(i\ .' ) 

(g) 

Section 

and make such orders or directions as may be required in respect of such · 
lSSUes; 

determine any question of law arising in the Arbitration; 

receive and taJ(e i:nto account such written or oral evidence tendered by 
the Parties as the Arbitrator determines is relevant and admissible; 

· 

make one or rilOre interlocirtory or interirn orders; 

include, as pcrrt 0£ any av;ard" the payrnent of interest frorn !:he 
appropriate date as determined by the ./ubitrator; and 

proceed in the Arbitration and .. make cmy interlocutory or interim 
cnvard(s), as deem'ed necessary dUring the _course of the hearing of the 
Arbitrcltion, and Final (defined below). 

Costs 
The Parties agree that the Arbitrator has the jurisdiction to award costs to any o£ 

the Parties, and that the Arbitra tor .will make a determination with respect to any 
Party's entitlement to  costs by analogy to the Ontario Rules of Civil Procedure, R.f5.0. 
1990, Reg. :1 94 ( the "Rules") and with to the relevant case law, a£ter hearing 
s;ubrnissions from the Pmties with respect to costs foUowing the Fina1 Award, or an 
interim or interlocutory order or award in relation to any interim or ir1terlocutory 
motion_ The Arbitrator's accounts shall be borne equally by the Parties, together with 
all otl1er ancillary, administrative a:ncl teclmical expenses tha t  may be incurred during 
the course o£ the Arbi tration, including but not Jirn_itecl to costs for court reporter(s), 
transcripts, facilities and stilling (l:he '"Expenses"), but the Arbilra tor' s accou.nts and 
the Expenses shall be tiltimately determined with reference to the Rules and the case 
law, a t  the sarne tirne that other issueS 01ith respect to costs are detenn.ined following 
the Final Awa.rcL 

Any deadlines contained in this Agreement may be extended by mutual 
a.gTeen1ent of the Parties or ord er of the ,P,,Tbitrator_, and the Ju·J:y[tTator shaJl be adVised 
of any chcu:tges to a:ny de�tcUines. 



&e.cl'ion-5,2-------bi-efunEe 

±he-Respendents-slwll-ea<OR-tleliveF-a-&l'atemenf-0f-PefenEe-within-3G-days 
£el1Bwing{fie-de1i¥ept-Bf-Ffie-St.atement-ef-G!a:int 

=l1le-Gaimiffit-&hal1-de1iver-a-Rep1y-:-within-$0-tlays-feHBwing4fi€--delivery--ef-the 
Statement{T{}f-J;lefeRE'"' 

ABJ'IC:LE 5 . 
INITIATION OF THE 8-RIHTRATIQN PROCESS 

Section 5.1 
Jhe Parties agree that the fornwl arbitrati<mJ;;rocess d<,?sc:_ribed in 6-rticle _6 

!:!hal] co_[JW:1ence with the�I:Juti� me�inv toggree on a limited docuiT1.ent exchange __21:3 
describ.:d in SectiQn 6.1 below. 

Section5.2 . . 
]J:!_g_meetil:J�ferr_ed to in Sectio_n 6.1 shill take ]:>lace no lat<cr than _Decemb£t: 9 

Section 5.3 
Th� tll1l€ ru;;Jjods r_efer.r_ed to in !).r_tick 6 shall be S)J�);2ended from December g 

20JJ mJ_til liill.u'![Y 8. 2012 ind�1�v.e. 

· ARTICLE 6 
CONDUCT OF THE ARBITRATION 

Sedion-{)J oEumentary-I:lisEoVery 

----+hec12a£-hes--wiU-meet-and-Eeruer-wi+h-respeEt-te--doEumentary---preElue-Fien--witrnH 
3G-Elays-fellewing-tfie--laslc.da-te-by-whieh�-r±{epl)Ys--te--be--deli¥er&l�t-ffie--meeti-Flg--wi-Eh 
respeEHH-Ela€UHlen.fary-pr-eEhletio:n,EoHnse1-Ior-iJ1€-Ptrrties-wibl-t!-isH1S&-anG-aHempHo 
af,l'ee-BH-illeffiFmah}f-the-tleeuments-te--be-dehverefr. 

---The--seotoe-ef-deeHmentary-predHehen---is-fe-be-deteFmined-by-tfie-J2arties-when 
iliey-me€tanEl-€enfel�Fer-greats�f'la-Ficty,theseepe-Bf-d-eeumentffi':)'-pFBduf'tiEtn--is-net-as 
l:Jrwd-a&-lflat-eeR templa-t-ed--by-the--Rbfles-.-:-1�'1-iJlef,iJ1e-I'--aFEies--me-ret1H-ired-te--di-se1ese-the 
deeumenlatien-chat--they-intent:l-te-eF-fna-_y-rely--en--at-the-a.roilc-rnticn+,--as--well-as 
doeameniETWhieh-fnll-inte--the--eategE}Fi�el e-vanHe-the-isst�es--in-Gispute-)-identified-l:Jy 
eppe&iH g-munsel-at--l'he-meeE--anE!-eenrer---meeti-ng--er-a-s--ma-y-arise-euE-e £-the 
eJfami-nal:iens-feH±isEeveryc 
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. . . 
----·-· -11-�-prepru�a:.t;ien----£-Jf-wi--t-Resse�fel�&iSEevex-y-i:t-H-B-'--ifi--EGFr:He-GS-e:r:r-\.�:ffFr--Geedine:-:Rtr�x-y _ 

prefltieEi-en-Ehe-F-ar-Fies-wlll-Hse.-a:ll-x-e1ev:ant-pe-1Al€Fs--£&€:RSH:re-Eftat-ull--tl-eerunerrf&-i:n-Ei=re-i-r 
-pewe-F:;-}3 essessie-H-e.r£-ent:r:ei-iin: .. �prec+ac--eEl-ir---r-4�l;-�ffliEnri:i-&R-: 

--,--c-��AJ:h-e-n--i:-hey--rnee-h:.-nd-cenfel-T-fl��l�ttEies--�fla:l-1-Elete-rn-tiH-e-{t-78--a4:·e-hy-;vffie:I::r-_eaeh 
shald-ticli¥Eer-i'0--LJ'l0-ethE>Er1i&l�id€fllify:ffi.g-aFcy-ar1G-all-Fee&Fd&-a±rf'k!eser:tTJ€flES;-v;clctether' 
writ:te:R1EJ-ectxe:n-ie-er--0 t-l:l-e-:r:r.vlse;Beffi.-g-prt)El l:l-l.:€ci-feF-Ehc-pu-Fpese-ef4his--i'rEb14=r-a-t:ie:H�Cu-.::rEl 
l3y-v.�hiclreaelHhali-d-eli'..q_"l�icl1Nkiet�mc.vftls-iR--the-fmxnat-ag,'€"2G te'&yc-ic:fl.e-fuJ-i:1etr.--Itt-id.'le 
coveaE-EhaE-the-PaFFies--eam'le��nlf:-te-a,n--agreernenh-e:R--iliese d�1te&-BF-c'Be-e'!itent�F 
·FtH.-FH·FC·ef-JJFHEf-H:-t4:-iEJJT{:hey-wilJ-refe-:r-tln__�leEi&i0R---h-a-e-1E--f0--fhe-f'-x-ihit.'l::a-te-r-: 

---------:�GI--r�=t�i�aA:e-Et:;B(�-�1-e fi2Ffn±r�efi�hY�"}le-Pa.rEiera-w.J::t€-n4ermeet-t:t-:frfreeJ1ft':r;-t:Re-P2H=·l:=i-es 
slta�]--tle-1�.:\re-F·-te-t:��el� o Ehe-J;:-.1.:espeHtling-_&\A,r.t3r-rnt.fi-iGav-±fs-fr-e-m-4:I:r(�ir-\,vi-B:lesse-&.-

::fhe-Pa-rties-ag-re�I:ha-t--e-ress---e:tta-H:z--irkati-sHs-e-f-Eh-e--affi-t:t:rt.t:s-w-il-l-Eal(-&--p1-aee-EJ-n--n:---E1-at-t�� 
-t:a-Be�a-greedr.:t,V-:i-f-11-eaeh--Pa-r!:-y-lir-n:ite6:-t&--en-t.:>...-fkt:Y--Bf--EFB-Ss·-·tX:a_Fr:--irrat::inH...:pe�:vvci�a-resc f or 
suE.h-FJ t£:ter .. --f:ir±t�&-Tfh3:y--13c-,xlxreet:l-17E:-Fli--'iee:n__;che-I2ftr-Eies-u-Be-n�1::tv-ie-:r_r.-ef-t-hc �:JJ-i-d"iw-its----e_t _ o r . 
rrt-t:-1)'--9c:Lert::le-:r:eG-by-l�-hE:-.A..:r-bi 6.'1::1-Eel� 

Vl_i .. Eh-i-:n-----;'3G�-8-rxys-fEJ1ltrvA.R-g----e-ress--exam-ina-Ei-eRS:;--F1:1-e--P-cl:Fties---vv=i±l----t'B-ffit"'-Ef:J---fH-t 
a)2xeeH1EH t-EHt---h.-eaJ.:i:R-fL-.. T�>F3GQEi-H-FC�i E-1-t--r�urPeEf·--fEr-tTtlli:n-.o::.0: · --o-iv-tJ--t-reec�evide-:nee--,--t:n:.____;vo.,L_ill ;____/ - u r ·r , 
a-t·Ee:n-t-1--hefei�e--the-.l�rhi t:Fa-t&I'--t0--de-teri-ni-ne---_s-u-el:r-·-preceel-H-F0-fEht�--� li£'-a;rH.r_g-.F_fo-ee-dn·r�-� 

+.he----:Pat�Ei-es--a-gr:et'--t-h-a-t--fS<Ep-er-fB-sha-11----I-=rtf£-t--prie:r-Etl--HrE:-pFe-p-ar--a{::io:H---o-f---e*-PtLFt 
r-:epc;:r-Es--te--ee:Fi:fel::_-anth--if--_pess ibJe;a-gi�ee..-:n;. d-set-1:1 e-t-1-�e--ass-H·H1Jt-l-i-errs-a-rtti-faEl"&·t-H--be�Hse t1 
-i-tt--lb e--e?f-yrt:_>r t-·reper-Es� 

(-a)-------e-x-perf--H?: peJ-:fs-.. e:i�eae-h--�Pa-I:t-y----shu1!:-----Be-tl-eli-vc·re£1--v.r-i-l�hin---4-S--·da-y-s---cJf-te-:t:: 
E0£11-f.71e-8en--of----t'FGS&·e-Y:-a�ri-Ha-Ei GHS:;· 

(c:J--.. ---aJl-e::+pe-rt--:r:t:perts-deliv-ei�eEl--.:r-nti-��-i.:l-ed--in-�tf:l e-irr-Bi-tFt±tiGFl--&h-a-!1--i-nel-ude----and 
,_ ' l ' (� - 1 ' .- - � 1 1 - ( a-ft-aE·H-c1:------€EVp}"--fh'---E- ;e� e-:;.f-pe:Ft--G-------·c-HFFJE-H:tl:1-FB--------·v'-l·l:-ae----Lt-HEt----i:1:-Et E'-E-la::r-a-t 1-BH�G-:t 

in_-El-f..:pe-H{�lc-I1E0-: 



Section 6.1 
The Province of Ontario, OP A, and TCE will meet and agree on a limited 

document exchange in which each party provides .the other its most relevant internal 
assessment of the damages suffered by TCE in respect of the items set out in subsections 
4.3(c)(ii)(A) ("20 Year Net Profit NPV") and (C) ("Terminal Value NPV") to the extent 
that these documents have not already been exchanged. 

Section 6.2 
The documents agreed to be exchanged will be forwarded within one (1) week of 

the meeti.ng referred to in Section 6.1 (no later than Decem beT 16, 2011, as a result of the 
start date set out in Section 5.2). 

Section 6.3 
Within two (2) weeks of Teceipt of the documents referred to in Section 6.2 (no 

later than January 16, 2012, as a result of the suspension of time periods referred to in 
Section 5.3): 
(1) the Parties will provide to each other the amount i t  is prepared to settle for in 

respect of 20 Year Net Profit NPV and Terminal Value NPV and the basis for its 
position including a brief description of its financial calculations and legal 
arguments; and 

(2) TCE will provide a brief description of the amount it is claiming in respect of 
subsection 4.3(c)(ii)(B) ("Performance and Termination Costs") and a 
breakdown of those amounts by category. 

Section 6.4 
Within two (2) weeks of the receipt of the documents referred to in Section 6.3 

(no later than January 30, 2012), the Parties shall meet for the purpose of attempting to 
settle all elements of damages. 

Section 6.5 
I£ the Parties are unable to settle any element of damages in the meeting referred 

to in Section 6.4 they shall, within two (2) weeks (no later than Februmy 13, 2012), meet 
together with their experts to narrow the issues in dispute for presentation to the 
Arbitrator. At this meeting the Parties shall agree on a forrnula to be applied by the 
Arbitrator in an amended final offer arbitTalion to be conducted in the event they are 
unable to settle some or all of the issues xeferrecl to above. 

Section 6.6 
Within four (4) weeks of the meeting referred to in Section 6.5 (no later than 

March 12, 2012), each of tl1e Parties shall exchange initial expert reports setting out the 
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Ennount of damages they are .prepared to settlefor-in Tespect of each of the issues. These 
reports will be provided to the Axbitra tor. 

Section 6.'7 
· Wi thin two (2) weeks of the delivery of the reports referred to in Section 6.6 (no 

later than ]\/[arch 26, 2012), the Parties and their expeTts shall rneet to attempt to settle all 
issues or naiTow those that have not been settled. 

S edion 6.8 

\!Vi thin three (3) \Necks of the rneeling referred to in Section 6.7 (no later than . 
. April 16, 2012), the Parties [ohall exchange final expert reports and a statement setling 
out the amount of damages they are prepared tci settle for in respect o f  each of the then 
outstandilcg issues. TI1.ese reports shall be provided to the Arbitratm. 

- · . - - . 
Vvithin one . (1) week o£ the. receipt of the reports refenecl to in Section 6,8 (no 

I a ter than April 23, 2011 )i the Parties shall meet cvith the IH:bitrator and settle the form 
of evidence w.hich shall be put to the Arbitrator in an arbitra tion which shall last n o  
long-er than one (1) week including opening and closing submission . The Parties shall 
als o confirm with the .Arbitrator tl1e form of mnenc!ecl .final offer selection which tlce 
Parties have chosen to employ. 

Section 6,10 
As soon as possible after the mee ting with the Arbitrator, the arbitration shall be 

conducted in accordance with the agreed upon procedure. 

S e ction 6�11 
1Tl the event that the Parties cannot corne to an agrecnl_ent on a.ny procec1ura1 

issve during the comse o f  tl1e arbitra tion, including but  not limited to in Sections 6.1,  
6 .5, 6.7 and 6.9,  they wi1l the issue to tl1e Arhilmtor, who after hearing brief 
su brnission shall decide the issue, 

Arbitration 
Tltc ;-\tbi h:abon_}learing shnl1 ta_ke place in Toronto on dates to be agreed by the 

The /u-bitra tion Hearing shaH be con ducted in an expedi tious .rnanner and iic 
acc:ordance with the Procedure. l\ court reporter ·1Nill be present a t  day o_f 
the Arbitration Hearing and tl.re court reporter will provide the: Parties with real-time 

tra.nscription of tl1e day's evidence, and the court re_porter \NiH aiso provide the Parties 
vvlth copies of daily transcripts o.i each day's evidence. The costs of the court reporter 
wil l be divided between the Parties dnring the coun;e of the Arbi iTation and it will  forr:n 
part of the costs of the Arbitration, which will ultima tely be d ecided with .reference to 
Sec· U on 4 .5 nbove. 



Section 6.13 Witness Statements 

The Parties will attempt to reach agreement with regard to whether the evidence
in-chief of witnesses will be provided by way of Affidavit rather than oral testimony. If 
the evidence of a witness is to be provided by way of Affidavit, the witness will 
nevertheless, if requested, be available at the hem.ing for cross-examination. 

Each witness who gives oral testimony at  the Arbitration Hearing will d o  s o  
under oath or affim1ation. 

Section 6.14 Examinations and Oral Submissions 

Unless o therwise agreed, each Party may exm.nine-in-chief and re-examine its 
own witnesses m1d cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall in1pose, time 
limits upon both examination-in-chief and cmss exmnination of witnesses. Each Party 
shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.15 Applicable Law 

TI1e Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are not 
dealt with in this Arbitration Agreement or in the Act. 

· 

Section 6.16 

Subject to the· terms of this A.Tbitration Agreement, the Arbitrator may conduct 
the Arbitration Hearing in such manner as he/ she considers appropriate, provided that 
the Parties are treated with equality, and that at  any stage of the proceeclings each Party 
is given fu.ll opportunity to present its case. 

Section 6.17 

Each Party may be represented by legal counsel a t  any and all meetings or 
hearings in the Arbitration. Each person _who attends the Arbitration Hearing · is 
deemed to have agreed to abide by the provisio:ns of Article 8 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on my elate upon 
which the ArbiLTation Hearing is conducted shall, pri01· to attending, execute a 
confidentiality agreement substantially in the form attached hereto as Schedule " A". 

Section 7.1 

ARTICLE 7 

AWARD 

Decision(s) 'fimeline 

Any interlocutory m interim award(s) shall be given in writing at Toronto, with 
reasons and shall be rendered within forty five (L15) clays of the conclusion of the 
relevanr motion. 
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Tice Arbitrator shall provide the Parties with his/her decision in wntmg at 
Toronto, with reasons, within sic�6)--B't&Ft£hs aixl.},::J6QLd\i¥Q from the delivery of the 
communication of tl1e final submissions from the parties (the "Final Award")- Th e  
Arbilrator shall sign and date the Final Award. 

Within_ fifteen (15) cla�s after receipt of the Fina!Award; any Party, with notice to 
the other Parties, may request the ArbitTator to interpret the Final. Award; correct aTlY 
clerical, typographical or computation errors, or any enms o.f a similru nature in the 
Final Award; or clarify or supplement the Final Award with respect to claims vl;hich · 
were presented in the Arbitration b u t  which were not determined in the Final Awaxd. 
The Arbitrator shall make any interpretation, correction or supplementary awrud 
requ ested by either Party that he/ she deems justified within fifteen (15) days after 

of such request. iul interpretations, conections, and supplementary awards 
shall be provisions of this Article shall apply to. them. 

Subject to the Tight ofappea1 in Section above" the Final Award shall b e  firwi 
and binding on the Parties, and the Parties undertake to carry . ou t t.he Final Awrud 
witlHmt delay. If em i.nterpretation, correction or additional award is requestec( by a 
Party, or a correction or additional award is made by the Arbitrator on his/her own 
ini tiativ e as p:rovided under this Article, the Award shall be final and binding on the 
Parties ·when such interpretation, correction or additional award is made b y  the 
Arbitrator or upon the expiration of the time periods provided under this . Acrticle for 
such LnterprE:tatioll_, correction or additional avvard to be :r::nade_.. vvhichever is earlier. 
The Iinal Award shall be enforceable in accordance with its terms, a_nd judgment upon 
i:he hnal Award entered by any court of competent jurisdiction that possesses 
jurisdiction over the Party against ·whom the Final Award is being enforced, 

on 
The Parties agree !hat it is  in their mu tual interests that ri Final Award for an 

i n terirn final a\,Vard.] in {avour of the CJairnant be satisfied in a 1nanner that fuTtherE; 
both energy interests of the Province of Ontario and the interests of ICE. Therefore, 
,subject to the fo.regoing and the £ol1uvving terrns and conditions, a Final ;\vvarcl [or an 
interim final avvard] in favour of the C:Jain1ant ntay 'be satisfied by vvi1.y of f�hc transfer to 
the Clai:rnant o£ an asset that has an equivalent value to TCE, afte:r due consideration for 
the tax implications to TCE o£ the transaction, being equal to the Final Award [or 
intei·im Hnal award] (the 

(a) Upon the request of the Respondent, the Province of On tario, to satisfy 
Final Award [or interim final awru-d] as against either of the Respondents 
by the iTansfer of an asset of Equivalent Value, TCE shall within ten (JO) 
business days subntit a list of assets of interest (the " Interest") to 
the Re.spondent for consldera tion. Such list t.o consist of assets o\<Jncd by 



the Province of Ontario, the OP A or an agency of the Province of Ontario 
and at a minimum t o  include assets in which TCE has an. equity interest or 
that has been subject to prior discussion amongst the Parties. Assets which 
will provide partial Equivalent Value may be considered. 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly owned 
affiliate) owns an equity interest in at that time, then TCE shall b e  . 
permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and to 
confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due diligence 
then the Parties shall use commercially reasonable efforts to attempt to 
agree on the value of the asset to ICE. 

(c) If an asset of interest is :inutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially l'easonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset transfer under subsection (b) or (c) above 
TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 

(ii) all necessary consents, permits and authorizations are available to 
transfer the asset to TCE and for TCE to own and opemte the asset; 

(iii) there are no restrictions on TCE' s· ability to develop, operate, sell or 
otherwise dispose of the asset; and 

(iv) TCE does not become liable for any pre-closing liabilities relating to 
the asset. 

(e) If the Parties have agreed to the transfer and if the value of the asset to 
TCE is agreed, then the Parties will use commercially reasonable efforts to 
negotiate and settle the form of such definitive documents as may be 
required to give full effect to such asset transfer. Such documents are t o  be 
in conventional form for the type of asset t o  be n·ansferrecl and will 
contain conventional representations, warnmties, covenants, conditions, 
and indemnities for an asset transfer between ann's length commercial 
parties. 
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(t) If more than ninety (90tdays have passed afterthe elate of the issuance of 
the Final Award [or an i nterim final award] of the r\rbitrutor, and the 
Parties have not agreed on �he tern1s of the asset- trarlSfer or settle d _  the 
form of the de£:Lnitive documents for transfer, then TCE shall be permitted 
to issue a demand letter to the Resporiclents denmnding ir:mnecliate 
payment of the Final Award [or interim .Einitl award] in cash ancl such 
payment shall be made within three (3) days of receip t of such .dem<md 
letter. 

Release 

Conl:emporaneous with comp!ia__nce by the Respondents with the terms o£ the 
Final Award and in consideration therefore, TCE shaH deliver a Release in favour of 
each of the Respondents in the form attached hereto as Schedule "B"-

CONHDENTIAUTY 
Section 8.1 . Confidentiality 

Except as may be otherwise required by law, all infonnation disclosed in the 
ATbitration shall be tnoated by all Parties, including their resp ective officeTS and 
directms, 0nd by the Arbitrator, as conficlt"ntial and shall be used solely for the 
p urposes of the Arbitration and not for any other or improper purpose. The PaTties 
a gr-ee fur ther that for the purposes of this .Arbitration, they shall obide by and be bound 
by the " deerned undert<tking" ru!e as stipulated in Rule 30.1 of the Rules. 

For. g;:reater certainty, the A:rbit:rator and the Parties, including their respective 
oHicers and directors, ernployees, age'nts,.. servants, adrninish�atoTs, succeSS\)rS/ 
r11_ernbers, subsidiaries/ a££iliates, insurers: assigns and related parties from t.inl.e to tin1e 
agr-ee that they shaJl n o t  disclose or reveal inforrnation disclosed in the f)._rbitTation 
to Etny o�her person, except to their Iegat or financial advisors, or ex.pert:s or consul tants 
retained by a party for the purpose o£ this ZLrbit:ration, or as required by law including, 

cxanrple, the Clatmant' s obligation to make disclosures under applicable securities 
law. The Parties also agree that they will use best dfo.rts to ens1.u-e that they have 
effective p:rocedureE; i:n place to ensure t_hat inforrnat.ion disclosed in the J\xbitration_ is 
not disclosed or revealed contrary to the provisions of this iul:icle. Each Party agrees to 

rc.:s_ponsiblc for cmy breach j ts oJficers., directors}' ernployeesl' agents, servants, 
t:H:ln1inistratoTS1 successors, nr_entbers, subsidiaries, affiliates; insurers/ cutd assigns o_f 
the tenns and conditions of this 1\:rticle . l<fot�withstanclinr� the foree:oincrc , the OP A and L,.J 0 )' 
the:::: of ()ntario are entitled to sl1are con_fi_de:ntia1 infor.rnation for the purpose oJ 
d efend·incr the Clairn. u 



ARTICLE 9 
MISCELLANEOUS 

Section 9.1 Amendment 

This Arbitration Agreement may be amended, modified or supplemented only 
by a vnitten agreement signed by the Parties. 

Sec!ion 9.2 Governing Law 

This Arbitration Agreement shall be governed by, interpreted and enforced m 
accordance with the laws of the Province of Ontario. · 

Section 9.3 l,'inding the Crown 

The I\espondent Her Majesty the Queen in Right of Ontario, shall be bound by 
this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural imd 
vice versa, words import,ing any gender include all genders and words importing 
persons include individuals, corporations, limited and tmlirnited liability cornparties, 
general and limited partnerships, associations, trusts, unincorporated organizations, 
joint ventures and governmental authorities. The terms "include", "includes" and 
"including" are not limiting and shall be deemed to be followed by the plu-ase "without 
lirni ta ti on" . 

Section 9.5 Stahttory References 

In this Agreement, unless something in the subject matter or context i s  
inconsistent therewith or unless otherwise herein provided, a reference to any s tatute i s  
to that stahrte as now enacted or a s  the same may from time to time b e  amended, re
enacted or replaced and includes any regulation made thereunder. 

Section 9.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of which 
will be deemed to be an original and all of which tal<:en together will be deemed to 
cqnstitute one and the same instrument. 

Section 9.7 Electronic Execution 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission wiil be as effective as delivery of a manually executed copy of 
the Agreement by such party. 

Section 9.8 Counsel 

The Parties acknowledge and agree that the following shall be the counsel of 
record for this Arbitration. 
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Counsel for the '--'- « 'a"'" 

'rransCanada Energy Ltd. 

3200 - 1 00 Wellington StTeet West 
CP Tower, TD Centre -
Toronto, ON M5K1K7 

Michael 
Tel ('H6) 304-1616 
.c:L'""'- InbaJ-rack@tgf.ca 

Tel (416) 304-1616 
r:ax: (lU6) 304c1313 
12-nail: jfi.rmigan@tgLca 

O siers, lloskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON MSX 1 B 8  

A. Ivanoff 
Tel (416) 862�1223 
f;:LX. (L116) 862-666(, 
Ernaii :  piv anoff@osler.corn 

Notices 

Counsel for the Respondent, 
Her Majesty The Queen in Right of 
Ontario 

l\1inislry of the Attorhey General 
Crown Office 

· McMurtry - Scott Building 
720 Bay Si::reet, 1 1 th 
Toronto, ON 
M7A 2S9 

John ��c u v  
Tel: ('116) 601-7887 
Email: john.kelly@ontario.ca 

JVIachado · 

Tel: (416)601-7562 
.Fax : • (416) 868-0673 
E_mail: eunice.rnachado@onta.rio.ca 

_/\_ll docLnne_n tsf Teco:rds/ notices ancl co:rnrnunicat:ion.s relating to the 1\r"bitration 
shcdl 1x.: served OTl Lhe Parties/ cou:rtsel of record_. 

D A  thjf_} 
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TRANSCANADA ENERGY LTD. 

By: William C. Taylor 

Title Senior Vice-President, Eastern Power 

By Terry Bermelt 

Title Vice-President, Eastern Growth 

HER MAJESTY THE QUEEN JN RIGHT OF 
. · . ONTARIO 

By David Lindsay 

Title Deputy Minister of Energy 

ONTARlO POWER AUTHORITY 

By: 

Title 
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. SCHEDULE "A" 

. CONFIDENTIALITY AGREEMENT 

THIS CONHDENTIAUTY sets forth the tenns pursuant to. wruch 
wilf provide 6r receive certain confidential infonnatiDn dudng the course of 
participating at the Arbitration Hearing between the Claimant, TransCanada Energy 
Ltd., and the Respondents, Her Majesty the Queen in Right of Ontario and the Ontario 
Power Authority. 

The information that will be considered to proprietary and confidentic-J 
information ("CorJidentiai Information"). :For tbe purpose o£ this Af;'Teement the party 
disclosing Confidential Information. referred to as the "Disdosing Party", party 
receiving such C�onfiderttial InforinatiOn �r"s referred to as-_ the '/Receiving P2u�ty11• 

The Receiving Party a grees that he/ she has been ma de aware of the conJidentiality 
terms in Article 8 of the A:rbitTation Agreement dated August ,2011 and ag-r-ees to 
maintain in stri.ct confidence all Confidenlial Information disclosed by the Disclosing 

The Receiving Party shall not and shall prevent disclosure of 
Confidential Information to any third party wi thout the express written permission of 
the Disclosing Party and shall not use Confidential Information for Z1.ny commercial use, 
except for tl1e purpose consis tent with giving evidence at the Arbitration Hearing. 
the event thto Eeceiving Party required by judicial or administrative process to 
disclose Confidential Information, the Receiving Party will promp tly notify the 
Disclosing Pari:'J and p ermit a dequate tlme to oppose snch process. 

1'he cbl-lgation of C01Lfiderrt_iality and restricted use :i.mpose d  herein shall l1l)t apply to 

C:onf1c1ential lnfOlTilH tiOn tha t: 

becon1es knt.:-rvvn. to the pu.blic through no breach. n-( fhis r\g:reernent by the 
Receiving Party; 

3. is d.isclosed to the Receiving Pcrrty by a third party having a legal right to 
rnake such disclosure; or 

,L_  is developed independ ently of the C::onficlenli;:tl Information by the 
Receiv ing Party. 

that the ConfidentiD 1 Inforrnahon 
solely for fbc p11rposes consistent 1.A/jLh the 1\rbitn:d:::iGn 
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A greement and participation at  the Arbitration Hearing or providing evidence during 
th� course of the Arbitration Hearing. The Receiving Party will restrict transmission of 
such Confidential Information to those a dvisors and representatives who need to know 
the Confidential Information, for the purposes of the Agreement i t  is being agreed by 
the Receiving Party that such advisors and representatives are or will be placed under 
similar written obligations of confidentiality and restricted use as are contained in this 
Agreement and in the Arbitration Agreement. 

It is understood that unauthoi·ized disclosu-re or use by the Receiving Party hereto of 
Confidential Information may cause irreparable harm to the Disclosing Party and result 
in significant commercial damages, which may not adequately compensate for the 
breach. In addition to any remedies that may be available at law, in equity or o therwise, 
the Receiving Party agrees that the Disclosing Party shall b e  entitled to obtain injunctive 
relief enjoining the Receiving Party from engaging in any of the activities or practices 
which may constitute a breach or threatened breach of this Agreement, without the 
necessil'J of proving actual damages. 

· Upon written request by the Disclosing Party, the Receiving Party shall promptly retUrn 
to the Disclosing Party all materials furnished by the Disclosing Party pursuant to this 
Agreement. The Receiving Party will not retain samples, copies, extracts, electronic data 
storage, or other reproduction in whole or in part of such materials. All documents, 
memomnda, notes and other writing based on such Confidential Information shall b e  
destroyed. 

Notwithstanding anything to the contrary in this Agreement, the Receiving Party 
acknowledges that this Agreement, the Confidential Information, and any other 
document or agreement provided or entered into in connection with the .Ar-bitration 
Agreement or Arbitration Hem-ing, or any pm-t thereof or any information therein, may 
be required to be released pursuant to the provisions of the Freedom of Irzfonnation and 
Pmteclion of PrivaCJ} Act, RS.O. 1990, c. F.31, as amended. 

This Agreement shall be governed by and construed and interpreted in accordance with 
the laws of the Province of Ontario and the laws of Canada applicable therein. 

AGREED TO as of the, I> day of I> 

Witness (Name) 
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SCHEDULE "B" 

WHEREAS TRANSCANADA ENERGY LTD. ("TCE") HER MAJESTY 

QUEEN IN RJGHT ONTARIO AND ONTARIO POVJER A.UTHORITY (the 

"Respo�clents") hav e agreed to settle all matters ou tstanding between them in respect of and 

arising horn the Sou thwest GTA Clean Energy Supply Contract dated as of October 9, 2009 

("CES Contract") the letter dated October 7, 2010 by which the Ontario Power Authority (the 
"OPA") termina ted the CES Contract and acknowledged that TCE was entitled to its 

reasona�.1Ie darnages ( the 'J()ctobe�- 7 Lettern) and claim that is subject of a Notice 
giver1 by itclated ApTil 27, 2011 pursuanttosection 7 of the Proceedings Against !he Crown 
( · !  "Cl. . " ) .-c 1e aJnt ; 

IN CONSIDEEATIOJ\T of the paymen t  of the settlement ill1"LOUI1t agreed by the 
parties .fOT all claims arising out of and in relation to the CES CrmtTact, the October 7 LetteT and 
tlte Ciai:rrr- [as set out in the title of doctunent setting o-ut settlernent terrns/arbitTation 

(the 'ATbitration") and/ or in consideration of the payment o£ the Final Awm·d rna de in 

a.rbitration proceedings between TCE and the Respondents pursuant to an Arbitration 

AgTeeinent da ted l>" ,  and the payment by the Respondents to TCE of the sum of $5.00 (fiv e 

do11aTs) and for o ther good and valuable conside:rat.ion, the receipt and suJficiency of ·which i s  
hereby ackn cnAJledged by lhe undersigned, TCE1 i.ts direc lors/ officers, e:rnployeesr agents/ 

Sel�-vantS, a.d.nLinistratorsl s u ccessors/ shareholders: _mentbersl subsidiaries, affiliates, i:n_surersf 

uss1gns and :related pa.rties frorn to time (col1ective1y, the 1/Releasorn); 

ACQUITS, Al'm 
DISCHARGES QUALIFICATION the Respondents and their respective 

di:rectcn-s; o.Hicers, empl oyees/ agents/ su ccessors, subsidiElTies/ affiliates, iitsurers anCI assign.s 
l+ e L l -

Zlccoun ts/ obligations, bonds/ ccvenan duties, contracts, complaints� dai1ns and de:mands foT 
dan1o costs, interests ir1 ]o�;s, or injuries- hcnNsoever arising 



wlrich hereto may have been or may hereafter be sustained by the Releasor arising out of, in 

relation to or in connection with the CES Contract, the October 7 Letter, the Claim or the 

ArbitTation and from any and all actions, causes of action, claims or demands of whatsoever 

nature, whether in contract or in tort or arising as a fiduciary duty or by virtue of any statute 

or otherwise or by reason of any damage, loss or injliry arising out of the matters set forth 

above and, without limiting the generality of the foregoing, from any and all matters that were 

rais;ed or could have been raised in respect to or arising out of the CES Contract, the October 7 
Letter or the Claim. Notwithstanding the foregoing, nothing in this Release will limit, restrict 

or alter the obligations of the Respondents to comply with the terms of any s ettlement 

agTeement with the Releasor or to comply witl1 any Final Award made by the Arbitrator in 

favour of the Releasor pursuant to the Arbitration. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only aU known injuries; losses and damages, in 

Tespect o£ and arising from the CES Contract, the October 7 Letter and the Clain1, but also 

injuries, losses and damages not now known or anticipated but which may later develop or be 

discovered, including all ilie effects and consequences thereof, and (b) any and an of the claims 

or causes of action that could have been made at ilie Arbitration by the Releasor a gainst tl1e 

Eeleasees, in respect of and arising from the CES Conh·act, the October 7 Letter or tl1e Claim, 

and that iliis Full and Final Release is to be construed liberally as against the Releasor to fulfill 

the said intention. 

AND FOR TIIE SAID CONSIDERATION i t  is agreed and understood that, 

the Releasor will not make any claim in respect of and arising from the CES Contract, the 

October 7 Letter or the Claim or take any proceedings, or continue any proceedings against 

any other person or corporation who might claim, in any manner or forum, contribution or 

indemnity in common law or in equity, or under the provisions of any statute or regulation, 

from any o ther party dischaxged by this Full and Final Eel ease. 
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. IT IS UNDERSTOOD AND that this Full arid Piilal Release . shaH 

operate conclusively as an estoppel in the event of any cl aim, action, complaint or proceeding 

which rnight be brought i n  the futuxe by the Releasor with respect to the matters covered by 

this Full 2nd Final Release cmd arising from the CES Contract, the October 7 Le tter, or the 

Claim and the Arbitration. This Full and Fie-cal Release may be pleaded in the event any such 
. - ' . : ' ' - ' . . : 

claim, action, complaint or proceeding is brought, as a comple te defence and reply, and may 

be xel.iE"�d upon in any proceeding to disrniss the claim, action, con;plaint or pro
.
ceeding on a 

sumrnary basis and no objection will be raised by any party in any subsequent action that the 

other parties in the subsequeryt action vvere no t privy to the fo�·nlation this Full and Final 

AND CONSIDERATION the Releasor represents and 
vvt_tr.rants tb.at it: has not- ossit_,'Iled to an.y _ personi finn/ or corporation_ any of the actions/ cau.ses 

c.d· act:ion, c1aiirlS.c debts, suits or clemands o£ a.ny nahrxe or kind arisLTtg front the CES C�onb:act/ 

Claim which i t  has released by this FuH and Finai Release. 

IT IS ill'JDERSTOOD that neither the Releasor 

noT the Releasees a.dnti ts 1iabiJily or ob1igc.tlion of anY kind vvhatsoevcr in respect of the CES 
Contract the October 7 Le tter or the Claim. 

that t1te .facts and - te:rms of 

this Full and Final P.clease a�nd the settlernent: underlying i t  \vlll be held in confidence and v;j_1l 

no pLLh1icatton_ oral o:r in \i'�Triling·, directly or indirectly, unless deernecl essentitll 

on nudj toT's or acco-untant�/ 'vVTittcn advice for financ:!a_l statcrnents or inco.n:t.e tax purposes/ or 

fcH- the pHrpose of any j Gdicial proceeding, :ii1 VJ hic.h event tl-1c Lll e settlerrrent is rnacle 

VJi th o ti t  ad rnission o f  liability vri ll receive the sarne p1Jb1icai:ion s.intultaneoDsly or as 

reoy irc�d by hYV\71 inclu d-ing v.ri thout lirrti tatio-nf tbe disclosu:re requircrnents of applicabie 



IT IS }uRTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assigns as they case 

may be, of all the Parties to Hils Full and Final Release. 

IT IS FURTHER UNDE.RSTOOD AND AGREED that Hils Full and Final 

Release shall be governed by the laws of the Province of Ontario and the laws of Canada 

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the Province o f  

Ontario in respect o f  any dispute arising from or in connection with or in consequence o f  this 

Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the terms of 

this Full and Final Release and has delivered same voluntarily, after receiving independent 

legal advice, for the pm'pose of making full and final compromise and settlement of the claims 

and demands which are the subject of this Full and Final Release. 

DATED this ____ clay of ______ � 2011 .  
TRANSCANADA ENERGY LTD. 

By: 

Title 

By 

Title 
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From: 
Sent: 

Calwell, Carolyn (ENERGY) 
December 22, 201 1  1 :06 PM 

To: 
Subject: 

Kelly, John (JUS); Machado, Eunice (JUS) 
FW: Arbitration Agreement 

Attachments: Energy Arbitration Agreement 05Aug1 1 .pdf; Arbitration Agreement Nov 28.docx 

John & Eunice, 

My dient received the attached from 10 for revlew and asked me to forward to you. 

Carolyn 

From: Jennings, Rick (ENERGY) 
Sent: December 21 ,  201 1 2:40 PM 
To: McKeever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Sutbject: Fw: Arbitration Agreement 

See attached . 

Sent from my BlackBerry Wireless Handheld 

From: Dermot r�uir <Qermot.Muir<Plinfi.il.'i.!I_uctJJ.Le.QDJ:i!IiQ£.0> 
To: Jennings, Rick (ENERGY) 
Cc: Jonathan Weisstub <]gnathan.\I\Lei,;;sillb.@infril.:?.trill=!ule.9.n!"!r.ifLca> 
Sent: Wed Dec 2 1  12 :56:36 2011  
Sutbject: FW: Arbitration Agreement 

Rick: 

Please find a ttached the current arbitration agreement  and the draft amended agreement  proposed by TCE. ! wou !d be 
happy to d iscuss these wlth your counsel. 

Rega rds 

Dennot 

Dermot I_J-. J'vluir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
'Toronto, Ontario M5G 2L5 
,11 6-325-2316 
416-204-6130 {fox) 
I?s.�nn ..s:!J'v1ul r�]J i nl.!il0lr.!:!ctu reo_u_tari o .Gl 

PH I V ILEGE 

l 



no! the senck:r 
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BETWEEN: 

HER 

IN THE MATTER OF AN ARBITRATION 

TRANSCANADA ENERGY LTD. 

Claimant 

- and -

THE uL' ""'" IN RIGHT OF ONTARIO and the ONTARIO 
POWER AUTHORITY 

Respondents 

\VHEREAS the Ontario Power Authority (the "OPA") and the Claimant 
TransCanada Energy Ltd. ("TCE" or the "Claimant") entered into the Southwest 
CTA Clean Energy Supply Contract dated as of October 9, 2009 (the "CES 
Con!Tad") for the construction of a 900 megawatt gas fired generating station in 
Oakvme Ontario (the "OGS"); 

AND "11\il-IEREAS by letter dated October 7, 2010 the OPA terminated the 
CES Contract and acknowledged that TCE was entitled to its reasonable damages, 
including the anticipated financial value of the CES Contract; 

AND the I{espondents have at,'Teed to pay TCE its Teasona ble 
darnages arising fron1 the termination of the CES Contract, including the anticipated 
financial value of the CES Contract; 

AND Claimant and the Respondents wish lo suhrnit the issue 
of the assessment of the reasonable suffered by TCE to arbitration in the 

event they are unable to settle that amount as between themselves; 

A N D  on April 27, 2011, the Claimant provided written notice to 
Her Majesty the Queen in Right of Ontario (the "Province of Ontario"), under 
section 7 of the Proceedings Against the Cnrum Act, R.S.O., 1990, c. P. 27 ("PACA"), of 
its intent to con1mence an action against the Province of Ontario to recover the 
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damages the Claimant suffered because o f  the termination of the CES Contract (the 
"Claim"); 

AND WHEREAS the Parties have agreed that the Claimant's damages under 
the Claim will not be limited by: (a) any limitation on or reduction of the amount of 
damages which might otherwise be awarded as a result of sections 10.5 or 14.1 of the 
CES Contract; or (b) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or probability that TCE 
may have been unable to obtain any or all government or regulatory approvals 
required to construct and operate its generation facility as contemplated in and in 
accordance with the CES Contract; 

AND WHEREAS the Parties have agreed that the Respondents will not raise 
as a defence the Force Majeure Notices filed by the Claimant with the OPA 
including those issued after the Town of Oakville rejected the Claimant's site plan 
approval for the Oakville Generating Station and subsequently the rejection of its 
application for consent to sever for the Oakville Generating Station site by the 
Committee of Adjustment for the Town of Oakville; 

AND WHEREAS the Parties have agreed to resolve the issue of the quantum 
of damages the Claimant is entitled to as a result of the termination of the CES 
Contract by way of binding arbitration in accordance with Tlze Arbitration Act, 1991, 
S.O. 1991, c.17 (the "Act"); 

AND WHEREAS the Parties have agreed that all steps taken pursuant to the 
binding arbitration will be kept confidential and secure and will not form part of the 
public record; 

NOW THEREFORE, in consideration of good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 

Section 1.1 

ARTICLE l 
APPLICATION OF THE ACT 

Recitals 

The recitals herein are true and correct. 

Section 1.2 Act 

The provisions of the Act shall apply to this Arbitration Agreement except as 
varied or excluded by this Agreement, or other written agreement of the Parties. 
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ARTICLE 2 

Section 2.1 Consideration 

In consideration of the Parties each agreeing to pursue the resolution of this 
matter by way of binding arbitration in accordance with the Act, and on the 
understanding that the referTal to the arbih·ation and the satisfaction of any Final 
Award (as defined) is a settlement of the Claimant's claim that is the subject matter 
of its April 27, 2011 Notice, pursuant to section 22 (c) of the PACA, the Parties agree: 

(a) the Claim against the Province of Ontario and the OPA will not be 
pursued in the Courts; and 

(b) contemporaneous with satisfaction by the Province of Ontario of 
any Final Award in favour of TCE, TCE will provide a release to the 
OPA and the Province of Ontario in the of Schedule "B" attached 
hereto. 

Section 3.1 

ARTICLE 3 
ARBITRATOR 

Arbitrator 

The Arbitration shall be conducted in Toronto, Ontario by an arbitrator 
mutually a greed upon by the Parties or chosen by such individual a s  the Parties may 
agree (the " Arbitrator"). 

Section 4.1 

ARTICLE 4 
'"'""rTu'"' OF ARBITRATOR 

Final D<ocisic>I1 and Award 

The decision and award of the Arbitrator shall be final and binding on the 
Parties, subject to the right to appeal questions law to the Ontario Superior Court 
of Justice as provided in section 45(2) of the Act. 

Section 4.2 
The Arbitrator shall fully and finally determine the amount of the reasonable 

damages to which the Claimant is entitled as a result of termination of the 
Contract, including the anticipated financial value of the CES Contract. 

Section 4.3 Waiver Defences 

(a) The Respondents agree that they are liable to pay TCE its reasonable 
damages arising from the termination of the CES Contract, including 
the anticipated financial value of the Contract. 
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(b) TI1e Respondents acknowledge and agree that in the determination of 
the reasonable damages which TCE is to be awarded there shall be no 
reduction of those damages by reason of either: 

(i) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of sections 10.5 or 14.1 
of the CES Contract; or 

(ii) any limitation on or reduction of the amount of damages which 
might otherwise be awarded as a result of any possibility or 
probability that TCE may have been unable to obtain any or all 
government or regulatory approvals required to construct and 
operate its generation facility as contemplated in and in 
accordance with the CES Contract. 

(c) For greater certainty, the amount of the reasonable damages to which 
the Claimant is entitled will be based upon the following agreed facts: 

(i) that if the CES Contract had not been terminated then TCE 
would have fulfilled the CES Contract and the generation 
facility which was contemplated by it would have been built 
and would have operated; and 

(ii) the reasonable d amages including the anticipated financial 
value of the CES Contract is understood to include the 
following components: 

(A) the net profit to be earned by TCE over the 20 year life of 
the CES Contract; 

(B) the costs incurred by TCE in connection with either the 
performar1ce or termination of the CES Contract to the 
extent that these costs have not been recovered in item 
(A); and 

(C) each Party reserves its rights to argue whether the 
Respondents are liable to compensate the Claimant for 
the terminal value of the OGS, if ar1y, where terminal 
value is understood to mean the economic value of the 
OGS that may be realized by the Oaimant in the period 
after the expiration of the twenty year term of the CES 
Contract for its remaining useful life. 
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Section 4.4 
Without limiting the jurisdiction of the Arbitrator at law, the submission to 

arbitration hereunder shall confer on the Arbitrator the jurisdiction to: 

(a) determine any question as to the Arbitrator's jurisdiction inc!udi.ng 
any objections with respect to the existence, scope or validity of this 
r'\greement; 

(b) d etermine all issues in respect of the procedure or evidentiary matters 
governing the Arbitration, in accordance with this Agreement and the 
Act, and make such orders or directions as may be required in respect 
of such issues; 

(c) determine any otleE;ti<Jn o f  Jaw arising in !he Arbitration; 

(d) receive and take into account such written or oral evidence tendered 
by the Parties as the Arbitrator detcrmines is relevant and admissible; 

(e) make one or more interlocutory or interim 

(f) include, as part of any award, the payment of interest fn.nn the 
appropriate date as determined by the ArbitTator; and 

(g) proceed in the Arbitration and make any interlocutory or interim 
award(s), as deemed necessary during the course of the hearing of the 
Arbitration, and the Final Award (defined below). 

Section 4.5 Costs 
The Parties agree that the Arbitrator has the jurisdiction io award costs to any 

of the Parties, that the Arbitrator will make a determination with respect to any 
Party's entitlement to costs by analogy io the Ontario Rules of Civil Procedure, R .R.O. 
1 990, Reg. 194 ( the "Rules") and with regard to the relevant case Jaw, after hearing 
submissions the Parties with respect to costs following the Final Award, or an 
interim or interlocutory order or award in relation to any interin1 or interlocutory 
motion. The Arbitrator's accounts shall be borne equally by the Parties, together 
with all other ancillary, administrative a,.-,d technical expenses that may be incurred 
during the course of the Arbitration, including but not lin1.ited to costs for court 
reporter(s), transcripts, facilities and staffing (the "Expenses"), but the Arbitrator's 
accounts and the Expenses shall be ultimately determined with reference to the 
Rules and the case law, at the sarne time that other issues with respect to costs are 
determjned following the FinaJ Award . 



Section 4.6 Timetable 

Any deadlines contained in this Agreement may be extended by mutual 
agreement of the Parties or order of the Arbitrator, and the Arbitrator shall be 
advised of any changes to any deadlines. 

ARTICLE S 
SUBMISSION OF WRlTTEN STATEMENTS 

Section 5.1 Statement of Claim 

The Claimant shall deliver a Statement of Claim on or before September 30, 
2012. 

Section 5.2 Defence 

The Respondents shall each deliver a Statement of Defence within 30 days 
following the delivery of the Statement of Claim. 

Section 5.3 Reply 

The Claimant shall deliver a Reply within 30 days following the delivery of 
the Statements of Defence. 

ARTICLE 6 
CONDUCT OF THE ARBITRATION 

Section 6.1 Documentary Discovery 

TI1e Parties will meet and confer with respect to documentary production 
within 30 days following the last date by which a Reply is to be delivered. At the 
meeting with respect to documentary production, counsel for the Parties will discuss 
and attempt to agree on the format of the d ocuments to be delivered. 

TI1e scope of documentary production is to be determined by the Parties 
when they meet and confer. For greater clarity, the scope of documentary 
production is not as broad as that contemplated by the Rules. Rather, the Parties are 
required to disclose the documentation that they intend to OJ may rely on at the 
arbitration, as well as documents which fall into the categories (relevant to the issues 
in dispute) identified by opposing counsel at the meet and confer meeting or as may 
arise out of the examinations for discovery. 

ln preparation of witnesses for discovery and in connection with 
documentary production the Parties will use all relevant powers to ensure that all 
documents in their power, possession or control are produced in the Arbitration. 

When they meet and confer, the Parties shall determine a date by which each 
shall deliver to the other a list i dentifying any and all records and d ocuments, 
whether written, electronic or otherwise, being produced for the purpose of this 
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Arbitration, and by which each shall deliver the documents in the forrnat agreed to 
by the Parties. ln the event that the Parties cannot come to an agreement on these 
dates or the extent or nature of production they will refer the decision back to the 
r'\rbihator. 

Section 6.2 Evidence by Witness Affidavits 
On a date to be determined by the Parties when they meet and confer, the 

Parties shall deliver to other sworn affidavits of each of their witnesses. 

On a date to be determined by the Parties when they meet and confer, the 
Parties shall deliver to each other responding sworn affidavits from their witnesses. 

Section 6.3 

The Parties agree that cross examinations of the affiants will take place on a 
date to be agreed, with each Party limited to one day of cross examination per 
wih1ess, or such other tirrte as may be agreed behveen the Parties upon review of the 
affidavits or may be ordered b y  the Arbitrator. 

Within 30 days following cross examinations, the Parties will come to an 
agreement on hearing procedure with respect to calling vi"a voce evidence, or will 
attend before the Arbitrator to determine such procedure (the 

Section 6.4 ExpeJrt Repmts 

The Parties agree that experts shall meet prior to the preparation of expert 
reports to confer and, if possible, and settle the assumptions facts to be 
used in the expert reports. 

The Parties agree on the following timetable for delivery of expert reports: 

(a) expert reports of each Party shall be delivered within 45 
completion of cross examinations; 

after 

(b) responding (reply) expert reports of each Party shall be exchanged 
within 30 days of the exchange of expert reports; and 

(c) expert reports delivered and filed in the Arbitration shall include 
and attach a copy of the expert's Curriculum Vitae and a declaration of 
independence. 

Section 6.5 Arbitration tlEeru·mg 

The Arbitration Hearing shall take place in Toronto on dates to be agreed by 
the Parties. The Arbitration Hearing shall be conducted in an expeditious manner 
and in accordance with the Hearing Procedure. A court reporter will be present at 
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each day of the Arbitration Hearing and the court reporter will provide the Parties 
with real-time transcription of the day's evidence, and the court reporter will also 
provide the Parties with copies o£ daily transcripts of each day's evidence. The costs 
of the court reporter will be divided between the Parties during the course of the 
Arbitration and it will form part of the costs of the Arbitration, which will ultimately 
be decided with reference to Section 4.5 above. 

Section 6.6 Witness S tatements 

The Parties will attempt to reach agreement with regard to whether the 
evidence-in-chief of witnesses will be provided by way of Affidavit rather than oral 
testimony. If the evidence of a witness is to be provided by way of Affidavit, the 
witness will nevertheless, if requested, be available at the hearing for cross
examination. 

Each witness who gives oral testimony at the Arbitration Hearing will d o  so 
under oath or affirmation. 

Section 6.7 Examinations and Oral Submissions 

Unless otherwise agreed, each Party may examine-in-chief and re-examine its 
own witnesses and cross-examine the other Party's witnesses at the Arbitration 
Hearing. The Parties shall agree upon, failing which the Arbitrator shall impose, 
time limits upon both examination-in-chief and cross examination of witnesses. 
Each Party shall be entitled to present oral submissions at the Arbitration Hearing. 

Section 6.8 Applicable Law 

The Arbitrator shall apply the substantive law applicable in the Province of 
Ontario. The Arbitrator shall apply the procedural rules set out in this Arbitration 
agreement and the Act and by analogy to the Rules, to the extent that procedures are 
not dealt with in this Arbitration Agreement or in the Act. 

Section 6.9 

Subject to the terms of this Arbitration Agreement, the Arbitrator may 
conduct the Arbitration Hearing in such manner as he/ she considers appropriate, 
provided that the Parties are treated with equality, and that at any stage of the 
proceedings each Party is given full opportunity to present its case. 

Section 6.10 

Each Party may be represented by legal counsel at any and all meetings or 
hearings in the Arbitration. Each person who attends the Arbitration Hearing is 
deemed to have agreed to abide by the provisions of Article 8 of this Arbitration 
Agreement with respect to confidentiality. Any person who attends on any date 
upon which the Arbitration Hearing is conducted shall, prior to attending, execute a 
confidentiality agreement substantially in the form attached hereto as Schedule " A". 
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Section 7.1 

ARTICLE 7 
AWARD 

Any interlocutory or interim award(s) shall be given in writing at Toronto, 
with reasons and shaH be rendered within forty five (45) days of the conclusion of 
the relevant motion. 

The Arbitrator shall provide the Parties with his/her decision in writing at 
Toronto, with reasons, within six (6) months from the delivery of the communication 
of the final submissions from the parties (the " Final Award"). The Arbitrator shall 

and the Final Award. 

Within (15) days receipt of the Final Award, any with 
notice to the other Parties, may request the Arbitrator to interpret the Final Award; 
correct any clerical, typographical or computation errors, or any errors of a similar 
nature in the Final Award; or clarify or supplement the Final Award with respect to 
claims which were presented in the Arbitration but which were not determined in 
the Final Award. The Arbitrator shall make any interpretation, correction or 
supplementary award requested by either Party that he/she deems justified within 
fifteen (15) days after receipt of such request All interpretations, corrections, and 
supplementary awards shall be in writing, and the provisions of this Article shall 
apply to them. 

Section 7.2 
Subject to the right of appeal i.n Section 4.1 above, the Final Award shaH be 

final and binding on the Parties, and the Parties undertake to carry out the Final 
A\vard without deJay. 1f an interpretation, correction or additional award is  
requested by a Party, or a correction or additional award is  made by the Arbitrator 
on his/her own initiative as provided under this Article, the Award shaH final 
and binding on the PaTties such interpretation, correction or additional award 
is made the Arbitrator or upon the expiration of the time periods provided under 
this Article for such interpretation, correction or additional award to be made, 
whichever is earlier. The Final Award shall be enforceable in accordance with its 
terms, and judgment upon the Final Award entered by any court of competent 
jurisdiction that possesses jurisdiction over the Party against whom the Final Award 
is being enforced. 

Section 7.3 
The Parties agree that it is in their mutual interests that a Final A.·ward for an 

interim final award] in favour of the Claimant be satisfied in a manner that furthers 
both the energy interests of the Province of Ontario and the interests of TCE. 
Therefore, subject to the foregoing and the following terms and conditions, a Final 
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Award [or an interim final award] in favour of the Claimant may be satisfied by way 
of the transfer to the Claimant of an asset that has an equivalent value to TCE, after 
due consideration for the tax implications to TCE of the transaction, being equal to 
the Final Award (or interim final award] (the "Equivalent Value"). 

(a) Upon the request of the Respondent, the Province of Ontario, to satisfy 
the Final Award [or interim final award] as against either of the 
ll.espondents by the transfer of an asset of Equivalent Value, TCE shall 
within ten (10) business days submit a list of assets of interest (the 
" Assets of Interest") to the Respondent for consideration. Such Jist to 
consist of assets owned by the Province of Ontario, the OP A or an 
agency of the Province of Ontario and at a minimum to include assets 
in which TCE has an equity interest or that has been subject to prior 
discussion amongst the Parties. Assets which will provide partial 
Equivalent Value may be considered. 

(b) If an asset of interest is mutually agreed as being a suitable asset for 
transfer to TCE, and the asset is not one in which TCE (or a wholly 
owned affiliate) owns an equity interest in at that time, then TCE shall 
be permitted a reasonable and customary period of time for an asset 
purchase transaction of this type in order to conduct due diligence and 
to confirm its continued interest in the asset transfer. If TCE remains 
interested in acquiring the asset after having completed its due 
diligence then the Parties shall use commercially reasonable efforts to 
attempt to agree on the value of the asset to TCE. 

(c) If an asset of interest is mutually agreed as being a suitable asset for an 
equivalent exchange and is an asset in which TCE (or a wholly owned 
affiliate) owns an equity interest at that time, then the Parties shall use 
commercially reasonable efforts to attempt to agree on the value of the 
asset to TCE. 

(d) In respect of any proposed asset tnnsfer under subsection (b) or (c) 
above TCE acting reasonably must be satisfied that: 

(i) the transfer will be in compliance with all relevant covenants 
relating to the asset and in compliance with all applicable laws; 

(ii) all necessary consents, permits and authorizations are available 
to transfer the asset to TCE and for TCE to own and operate the 
asset; 

(iii) there are no restrictions on TCE's ability to develop, operate, 
sell or otherwise dispose of the asset; and 
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(iv) TCE does not become liable for any pre-closing liabilities 
relating to the asset. 

(e) If the Parties have agreed to the transfer and if the value of the asset to 
is agreed, then the Parties will use commercially reasonable 

efforts to negotiate and settle the form of such definitive documents as 
may be required to give full effect to such asset transfer. Such 
documents are to be i n  conventional form for the t-ype of asset to be 
transferred and will contain conventional representations, \Varranties, 
covenants, conditions, and indenmities for an asset transfer between 
ann's length COinmercial parties. 

(f) lf more than ninety (90) days have passed after the date of the issuance 

Section 7.4 

the Final an interim of the and 
the Parties have not agreed on the terms of the asset transfer or settled 
the form of the definitive documents for transfer, then TCE shall be 
permitted to issue a demand letter to the Respondents demanding 
immediate payment of the Final Award [or interim final award] in 
cash and such payment shall be made within three (3) days of rec:eir't 

such demand letter. 

Release 

Contemporaneous with compliance by the Respondents with the terms of the 
Final Award and in consideration therefore, TCE shall deliver a Release in favour of 
each of the I<espondents in the form attached hereto as Schedule "II" . 

Section 8.1 

ARTICLE S 

CONFIDENTIALITY 

Except as may be otherwise required by law, all information disclosed in 
Arbitration be treated by all Parties, including their respective officers and 

rP<'tnrs. and the Arbitrator, as confidential and shaH be used solely the 
purposes of the Arbitration and not any other or improper purpose. The Parties 
agree further that for the purposes of this 1'-ubitration, they shall abide by and be 
bonnd by the " deemed undertaking" rule as stipulated in Rule 30.1 of the Rules. 

For greater certainty, the Arbii.Tator and the including their respective 
and directors, errlployees, agents, servants, administrators, successors, 

n1ernbers, subsidiaries, affiliates, insurers, assigns and related parties front time to 
time agree that they shall not disclose or reveal any information disclosed in the 
Arbitra tion to any other person, except to their legal, or financial advisors, or experts 
or consultants retained by a party for the purpose of this arbitration, or as required 
hy law including, for example, the Claimant's obligation to make disclosures 
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applicable securities law. The Parties also agree that they will use best efforts to 
ensure that they have effective procedures in place to ensure that information 
disclosed in the Arbitration is not disclosed or revealed contrary to the provisions of 
this Article. Each Party agrees to be responsible for any breach by its officers, 
directors, employees, agents, servants/ administrators, successors, members, 
subsidiaries, affiliates, insurers, and assigns of the terms and conditions of this 
Article. Notwithstanding the foregoing, the OPA and the Province of Ontario are 
entitled to share confidential information for the purpose of defending the Claim. 

Section 9.1 

ARTlCLE 9 
MISCELLANEOUS 

Amendment 

11-tis Arbitration Agreement may be amended, modified or supplemented 
only by a written agreement signed by the Parties. 

Section 9.2 Governing Law 

D1is Arbitration Agreement shall be governed by, interpreted and enforced in 
accordance with the laws of the Province of Ontario. 

Section 9.3 Binding the Crown 

The Respondent Her Majesty tl1e Queen in Right of Ontario, shall be bound 
by this agreement. 

Section 9.4 Extended Meanings 

In this Agreement words importing the singular number include the plural 
and vice versa, words importing any gender include all genders and words 
importing persons include individuals, corporations, limited and unlimited liability 
companies, general and lintited partnerships, associations, trusts, urtincorporated 
orgartizations, joint ventures and governmental authorities. The terms "include", 
"includes" and " including" are not limiting and shall be deemed to be followed by 
the phrase "without limitation". 

Section 9.5 Statutory References 

In this Agreement, unless someiliing in me subject matter or context is 
inconsistent tl1erewith or unless otherwise herein provided, a reference to any 
statute is to that statute as now enacted or as the same may from time to time be 
amended, re-enacted or replaced and includes any regulation made thereunder. 

Section 9.6 Counterparts 

This Agreement may be executed in any number of counterparts, each of 
which will be deemed to be an original and all of which taken together will be 
deemed to constitute one and the same instrument. 
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Section 9.7 

Delivery of an executed signature page to this Agreement by any party by 
electronic transmission will be as effective as delivery of a manually executed copy 
of the Agreement by such party. 

Scction 9.& Counsel 

The Parties acknowledge and agree that the foilowing shall be the counsel of 
record for thjs .Arbitration. 

the Llinrrtanr, 
TransCanada Emergy 

homlon Gmut Finnigan LLP 
3200 - 100 Wellington Street West 
CP Tower, TD Centre 
Toronto, ON M5K 1K7 

Michael E. Banadc 
Tel: (416) 304-1616 
Email: mbarrack@tgf.ca 

L. Finnigan 
Tel: (416) 304-16 1 6  
Fax: (416) 304-1313 
Email: jfinnigan@tgf.ca 

Counsel for the H<:spondent, 
The Ontario Power Att!hority 

Osiers, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, ON M5X 1B8 

A. 
Tel: (416) 862-4223 
Fax: (416) 862-6666 
En1aii: pivanoff@osler.conl 

1.3 

in 
Ontario 

Ministry of the Attorney General 
Crown Law Office -Civil 
McMurtry Scott Building 
720 Bay Street, 1 1  <h 
Toronto, ON 
M7A 2S9 

Tel: (416) 601-7887 
Email: john.kelly@ontario.ca 

Eunice Machado 
Tel: (416)601-7562 
Fax : (416) 868-0673 
En1ail: eunice. Inachado@ontario.ca 
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Section 9.9 Notices 

All documents, records, notices and communications relating to the 
Arbitration shall be served on the Parties' counsel of record. 

DATED this 5"' day of August, 2011. 
TRANS CANADA ENERGY LTD. 

By: 

Title 

By 

Title 

IE� 8ENN r;.,-r 
V' ice - fr<"S :J.e.,+ , f'o'-<.> e.r ,  &u+.e,.-, 6ro"'� 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTAIUO 

By: . David Lindsay 

Title Deputy Minister of Energy 

ONTARIO POWER AUTHORITY 

By: 

Title 



Section 9.9 Notices 

All documents, records, notices EL'ld communications relatiug to the 
At'bitration shall be served on the Parties' cmmsel ofrecord. 

DATED this 5fh of August, 

By; {/JilL ! A h  C' ,  'TA- VLo!Z. 
Title .J'ciVI t/2. Vt<!c-?t<l!i'S <De.vr, t3'•>'Ti£1ZJJ FbwER.. 

By 
Title 

HER MAJESTYTHE QUEEN IN OF 
ONTARIO 

By: David Lindsay 
Title Deputy Minister of Energy 

ON! ARlO POWER AUTHORITY 

By: 
Title 
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dB.y of _____ � 2011. 

lly: 
Title 

By: David Lindsay 
'llile Deputy Minister of Enersr 

ONTA:IUO POWEll A'l.lrnORI'J:"Y 

2/2 



"A" 

CONFIDENTIALITY AGREEMENT 

THIS CONFIDENTIALITY AGREEMENT sets forth the terms pursuant to which 
I> will provide or receive certain confidential information d uring the course of 
participating at the Arbitration Hearing behveen the Claimant, TransCanada Energy 
Ltd., and the Respondents, Her Majesty the Queen in Right of Ontario and the 
U1otcmo Powcr Authority. 

TI1e information that will be is to be proprietary and 
confidential information {"Confidential Information"). For Lhe purpose of this 
Agreement the party disclosing Confidential Information is referred to as the 
//Disclosing Party/!, the party receiving such Confidential Information is referred to 
as the uReceiving Party". 

The Receiving Party agrees that he/ she has been made aware of the confidentiality 
terms in Articie 8 of the ArbilTation Agreement dated August ,2011 and agrees to 
m aintain in strict confidence all Confidential Information disclosed by the 
Dis dosing Party. The Receiving Party shall not disclose and shall prevent disclosure 
of Confidential Information to any third party without the express written 
permission of the Disclosing Party and shall not use Confidential Information for 
any coxnrnerdal use, except for the purpose consistent with giving evidence at the 
Arbi!Tation Hearing. In the event the Receiving Party is required by judicial or 
administrative process to disclose Confidential Information� the Receiving Party vviU 
promptly notify the Disclosing and permit adequate time to oppose such 
process. 

The obligation of confidentialiry and restricted use imposed herein shall not apply to 
Confidential Information 

1 .  prior to disclosure; 

2. becomes known to the public through no breach of this Agreement by 
the Receiving Party; 

3. is d isclosed to the Re·ceiving J'arty by a third party having a legal right 
to make such disclosure; or 

'1. is  developed independently of the Confidential Information by 
Receivin" Partv. 0 ,; 
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The Receiving Party agrees that the Confidential Information disclosed by the 
Disclosing Party will be used solely for the purposes consistent with the Arbitration 
Agreement and participation at the Arbih·ation Hearing or providing evidence 
during the course of the Arbitration Hearing. TI1e Receiving Party will restrict 
transmission of such Confidential Information to those advisors and representatives 
who need to know the Confidential Information, for the purposes of the-Agreement 
it is being agreed by the I\eceiving Party that such advisors and representatives are 
or will be placed under sinular written obligations of confidentiality and restricted 
use as are contained in this Agreement and in the Arbitration Agreement. 

It is understood that unauthorized disclosure or use by the Receiving Party hereto of 
Confidential Information may cause irreparable harm to the Disclosing Party and 
result in significant commercial damages, which may not adequately compensate for 
the breach. ln addition to any remedies that may be available at law, in equity or 
otherwise, the Receiving Party agrees that the Disclosing Party shall be entitled to 
obtain injunctive relief enjoining the Receiving Party from engaging in any of the 
activities or practices which may constitute a breach or threatened breach of this 
Agreement, without the necessity of proving actual damages. 

Upon written request by the Disclosing Party, the Receiving Party shall promptly 
return to the Disclosing Party all materials furnished by the Disclosing Party 
pursuant to this Agreement. The Receiving Party will not retain samples, copies, 
extracts, electronic data storage, or other reproduction in whole or in part of such 
materials. All documents, memoranda, notes and other writing based on such 
Confidential Information shall be destr·oyed.  

Notwithstanding anything to the contrary in this Agreement, the Receiving Party 
acknowledges that this Agreement, the Confidential Information, and any other 
document or agreement provided or entered into in connection with the Arbitration 
Agreement or Arbitration Hearing, or any part thereof or any information therein, 
may be required to be released pursuant to the provisions of the Freedom of 
Information and Protection of Privacy Act, R.S.O. 1990, c. F.31, as amended. 

This Agreement shall be governed by and construed and interpreted in accordance 
with the laws of the Province of Ontario and the laws of Canada applicable therein. 

AGREED TO as of the II> day of II> 

Witness (Nimlc) 
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WHEREAS TRANSCANADA ENERGY LTD. ("TCE") and HER 

MAJESTY THE QUEEN IN RIGHT OF ONTARIO AND THE ONTARIO POWER 

AUTHORlTY (the "Respondents") have agreed to settle all matters outstanding between 

them in respect of and arising from the Southwest GTA Clean Energy Supply Contract 

dated as of October 9, 2009 (" CES Contract") the letter dated October 7, 2010 by which the 

Ontario Power Authority (the "OPA") terminated the CES Contract and acknowledged 

that TCE was entitled to its reasonable damages (the "October 7 Letter") and TCE' s claim 

that is the subject of a Notice given by it dated April 27, 2011 pursuant to section 7 of the 

Proceedings .Against the Crown. Act (the "Clairnu); 

IN CONSIDERATION of the payment of the settlement amount agreed b y  

the parties for ail claims arising oul o f  and i n  relation to the CES Contract, the October 7 
Letter and the Oairn [as set out in the [Ir;•s.eli:. Ji!JI,' gl' �1\}c:!Qnen.t �isJ:l:!#>Jf•il.lit. sel;!I¢<Ji.•:ht 

te:rm!Bj.arl�itr.aitjorr .a11iai'lil l (the 'Arbitration") and/ or in consideration of the payment of 

the Final Award made in the arbitration proceedings between TCE and Respondents 

pursuant to an Arbitration Agreement dated II> ,  and the payment by the Respondents to 

TCE of the sum of $5.00 {five dollars) and for other good and valuable consideration, the 

receipt and sufficiency of which is hereby acknowledged by the undersigned, TCE, its 

directors, officers, e.rnployeesr agents, servants, administrators� successors, shareholders" 

members! subsidiaries, affiliates, insurers, assigns and related - parties from time to time 

(collectively. the 

THE RELEASO R  HEREBY AND FOREVER 

WITHOUT QUALIFICATION the Respondents and their respective 

directors, officers, en1ployees, agents1 successors, subsidiaries, affiliates, insurers and 

assigns (the frorn all manner of actions, causes of action, suits, proceedings/ 

debts, dues, accounts, obligations, bonds, covenants, duties, contracts, complaints, claims 
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and demands for damages, monies, losses, indemnities, costs, interests in loss, or injuries 

howsoever arising which hereto may have been or may hereafter b e  sustained by the 

Releasor arising out of, in relation to or in connection with the CES Contract, the October 7 
Letter, the Claim or the Arbitration and from any and all actions, causes of action, claims or 

d emands of whatsoever nature, whether in contract or in tort or arising as a fiduciary duty 

or by virtue of any statute or otherwise or by reason of any damage, loss or injury arising 

out of the matters set forth above and, without limiting the generality of the foregoing, 

from any and all matters that were raised or could have been raised in respect to or arising 

out of the CES Contract, the October 7 Letter or the Claim. Notwithstanding the foregoing, 

nothing in this Release will limit, restrict or alter the obligations of the Respondents to 

comply with the terms of any settlement agreement with the Releasor or to comply with 

any Final Award made by the Arbitrator in favour of the Releasor pursuant to the 

Arbitration. 

IT IS UNDERSTOOD AND AGREED that this Full and Final Release is 

intended to cover, and does cover: (a) not only ail known injuries, losses and damages, in 

respect of and arising from the CES Contract, the October 7 Letter and the Claim, but also 

injuries, losses and damages not now known or anticipated but which may later develop or 

be discovered, including all the effects and consequences thereof, and (b) any and all of the 

claims or causes of action that could have been made at the Arbitration by the Releasor 

a gainst the Releasees, in respect of and arising from the CES Contract, the October 7 Letter 

or the Claim, and that this Full and Final Release is to be construed liberally as against the 

Releasor to fulfill the said intention. 

AND FOR THE SAID CONSIDERATION it is agreed and understood 

that, the Releasor will not make any claim in respect of and arising from the CES Contract, 

the October 7 Letter or the Claim or take any proceedings, or continue any proceedings 

against any other person or corporation who might claim, in any manner or forum, 

contribution or indemnity in common law or in equity, or under the provisions of any 

1tute or regulation, from any other party discharged by this Full and Final Release. 
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IT I S  UNDERSTOOD AND AGREED that this Full and Final Release shall 

operate conclusively as an estoppel L11 the event of any claim, action, complaint or 

proceeding which might be brought in the future by the Releasor with respect to the 

matters covered by this Full and Final Release and arising from the CES Contract, the 

October 7 Letter, or the Claim and the Arbitration. This Full and Final Release may be 

pleaded in the event any such claim, action, complaint or procecdLDg is brought, as a 

complete defence and reply, and may be relied upon ir1 any proceeding to dismiss the 

claim, action, or proceeding on a basis and no objection will be raised 

in any subsequent action that the o ther parties in the subsequent action were 

not privy to the fonnation of this Full and Final Release. 

AND FOR THE SAID CONSIDERATION the Releasor represents and 

vvarrants that it has not assigned to any person, firm, or corporation any of the actions, 

causes of action, clain1s, debts, suits or demands of any nature or kind arising fron1 the 

Contract, the October 7 Letter or the Claim which it  has released by this Full and Final 

Release. 

IT IS FURTHER 

nor the Releasees admits liability or obligation of any kind whatsoever in respect of the 

CES Contract/ the October 7 Letter or the Claim. 

IT IS 

of this :Full and 

UNDERSTOOD AND AGREED that the facts and terms 

Relec>Se and the settlement underlying it will be held in confidence 

and will receive no publication oral or in writing, directly or indirectly, urJess 

deen1ed essential on auditor's or accountants' vvritten advice financial staten1ents or 

income tax purposes, or for the purpose of any judicial proceeding, in which event the fact 

the settlement is Inade without adrnission of liability will receive the sante publication 

sin1ultaneously or as may be required by lav;, including without Hmitation, the disclosure 

requirements of applicable securities law. 
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IT l S  FURTHER UNDERSTOOD AND AGREED that this Full and Final 

Release shall be binding upon and enure to the benefit of the successors or assigns as they 

case may be, of all the Parties to this Full and Final Release. 

IT IS FURTHER UNDERSTOOD AND AGREED that this Full and Final 

l'Zelease shall be governed by the laws of tbe Provincie of Ontario and the laws of Canada 

applicable therein. TCE attorns to the non-exclusive jurisdiction of the courts of the 

Province of Ontario in respect of any dispute arising from or in connection with or in 

consequence of this Full and Final Release. 

TCE ACKNOWLEDGES AND AGREES that it fully understands the 

terms of this Full and Final Release and has delivered same voluntarily, after receiving 

independent legal advice, for the purpose of making full and final compromise and 

settlement of the claims and demands which are the subject of this Full and Final Release. 

DATED this ____ day of------� 2011. 
TRANSCANADA ENERGY LTD. 

By: 

Title 

By 

Title 

20 



From: Kelly, John (JUS) 
December 22,  201 1 2:54 PM Sent 

To: Calwell, Carolyn (ENERGY); Machado, Eunice (JUS)  
RE:  Arbitration Agreement 

I think the idea was to have your counsel look at it and speak to Dermot if there were any issues. 

From: Calwell, Carolyn (ENERGY) 
Sent: December 22, 2011 1 : 06 PM 
To: Kelly, John (JUS); Machado, Eunice (JUS) 
Subje;ct: FW: Arbitration Agreement 

John & Eunice, 

client rece ived the attached from !0 for review and 2sked me to forward to you. 

Carolyn 

From: Jennings, Rick (ENERGY) 
Sent: December 21,  2011 2 :40 P M  
To: McKeever, Garry (ENERGY) 
Cc: King, Ryan ( ENERGY) 
Subject: Fw: Arbitration Agreement 

See attached. 

Sent from my BlackBerry Wireless H andhe ld 

From: Dermot Muir  <I:l.e!IflOt.Muir(ill i nfrastructweontario.c:;p 
To: Jennings, Rick (ENERGY) 
Cc: Jonathan Weisstub <Jonatt>;m.W;;;,[sstub(iJJ infrastrucJ:.ureontari<;g:§> 
Sent: Wed Dec 2 1  12 :56:36 2011 
Subje!d: FW: Arbitration Agreement 

Rick : 

Please find attached the current arbitration agreement and  the draft amended agreement proposed by TCE. ! would be 

happy to d iscuss these with your counsel. 

Regards 

Dermot 

Dermot P. Tvlujr 
General Counsei and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 2L5 

1 



416-325-2316 
416-204-6130 (fax) 

Dermot.Muir@infrastructureontario.ca 

FR! �/lLEGF 
fnx !he per:Jon,d a.nd nmfid<;>nlial. use of ihe n:riplent(s) n;:mwd wbuve. 1f the re�Hler of this e-muil is  not 

a. n  in tended you have received this c-ma-i1 in crmr and any n::vir:·\-v, dissemination, distribution or copying is str:ici-ly 
[f ym;, h<l'/'2 .received this e-mail in error, please notify !he send.��r imnwdlatl�ly -by rdmn e-mail <.md perman:.:ntly t'h:L�te 

tb: copy you n.::c<!iV<.'d. 
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From: 
Sent: 
To: 
Subject: 

Calwell, Carolyn (ENERGY) 
December 22, 20i i 3:08 PM 
McKeever, Garry ( ENERGY) 
FW: Arbitration Agreement 

Not sure what to make of this. 

From: Kelly, John (JUS) 
Sent: December 22, 2011  2 :54 PM 
To: Calwell, Carolyn (ENERGY); �1achado, Eunice (JUS) 
Subject: RE: Arbitration Agreement 

I think the idea was to have your counsel look at it and speak to Dermot if there were any issues. 

From: Caiweil, Carolyn (ENERGY) 
Sent: December 22, 201 1 1 :06 PM 
To: Kelly, John (JUS); Machade, Eunice (JUS) 
<:;u!hiP•d: FW: Arbitration Agreement 

John & Eunice, 

My client received the attached from 10 for review and asked me to forward to you . 

Carolyn 

From: Jennings, Rick (ENERGY) 
Sent: December 2 1, 201 1 2:40 PM 
To: Mcl<eever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 

Fw: Arbitration Agreement 

See attached. 

Sent from my BlackBerry Wireless Handheld 

From: Dermot Mu i r  <Dermot_Muircruinfr@J.cuc_t�c�QOJQdg.eg> 
To: Jennings, Rick (ENERGY) 
Cc: Jonathan Weisstub <Jonathan .WeisstubiWinff.il.2tructureontarj0,::.Q> 
Sent: Wed Dec 2 1  12 :56 :36 2011  
Subje:ct: FW: Arbitration Agreement 

Rick: 

Please find attached the curTent arbitration agreement and the draft amended agreement  proposed by TCE. I would be 
happy to d iscuss these with your counsel .  

Regards 



Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure Ontario 
1 Dundas Street West, 20th Floor 
Toronto, Ontario MSG 2L5 
416-325-2316 
416-204-6130 (fax) 
DernwLM u ir@irrf rastructu reon tario .ca 

SOfJCrfOR/CLlENT PR1Vi.f .. EGE 
This <..'-m2i! is iniended only for thr: persvncd and confidential usz• of tl"ie red_pieni(s) n,2rned above. If the readt�r of this e-mail is not 
;::.n intended recipi(�nl, you have H:ccived th.is �:-mail in error .1.nd any revievv·1 d1ssEn1inalion, distrihulio.n or copydng .is strjctJy 
prohibiicd. If you have n:.'cdved this e-mail in -ennr, piec:s-e notif-y the sender imm(>diate1y by P2tHrn <::-m-.'1ii and pcrm,:mently dekb::· 
the copy yuu received. 

2 



From: 
Sent: 

Calwell, Carolyn (ENERGY) 
December 22, 201 i 4:32 PM 

To: 

Subject: 
l<elly, John (JUS); Machado, Eunice (JUS) 
RE: Arbitration Agreement 

Not to be d ifficult, but I thought you were our counsel on this matter. I 'm happy to look at it as well but defer to your 
litigation expertise. 

Carolyn 

From: Kelly, John (JUS) 
Sent: December 22, 201 1  2:54 PM 
To: Ca lwel l, Ca.ro lyn (ENERGY); Machado, Eunice (JUS) 
<:nlh;,.,rt· RE: Arbitration Agreement 

! u·1·1nk the '1dea was to have your counsel look at it and speak to Dermot if there were any issues. 

from: Calwell, Carolyn ( EN ERGY) 
Sent: December 22, 2011 1 :06 PM 
To: Kelly, John (JUS); Machado, Eunice (JUS) 
:>UIDJec<: FW: Arbitration Agreement 

John & Eunice, 

My dient received the attached from 10 for review and asked me to forward to you. 

Carolyn 

from: Jennings, Rick (ENERGY) 
Sent: December 2 1 ,  201 1 2:40 Pf"l 
To: Mcl<eever, Garry (ENERGY) 
Cc: King, Ryan (ENERGY) 
Subj:eclt: Fw: Arbitration Agreement 

See attached. 

Sent from my BlackBerry Wireless Handheld 

from: Dermot �1uir <Qermot.l"iui r·@Jn.frilstructuL"'"ontariQ,;;.Q> 

To: Jennings, Rick (E r�ERGY) 
Cc: Jonathan Weisstub <J.onatha[h\IYJ"isstub<ruir!f_r:astruc�IJ[eontajj_Q,;;.Q> 
Sent: Wed Dec 2 1  12:56:36 2011 
Subje:ct: FW: Arbitration Agreement 

r\ick: 

Please find atta c h e d  the current a rbitration agreement and the d raft amended agreement p roposed by TCE. ! vvou ld  be 
happy to d iscuss t h e se with your counse l .  
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Regards 

Dermot 

Dermot P. Muir 
General Counsel and Corporate Secretary 
Infrastructure OntJrio 
1 Dundas Street West, 20th Floor 
Toronto, Ontario M5G 2L5 
416-325-2316 
416-204-6130 (fax) 

Denpot.Muir@infrastructureontario.ca 

SOT_ICITOH/C1"IENT .PRlVIl,ECE 
This e-mui! is intended only fer the person:;! ami confi.rlenlial use of the rf?cif1ienl{s) na.n;ed above. If  thl� n:ader of this t'-mai1 is not 

<Jll _iniend.cd rl'f'i pi(•n!, ynu hctv ': rc,_,c_iv(•d this c-n1all in error J.nd any revic,.,,-, dls::,''rnin:�tionf distri buiinn or copying is shic1 !y 
prohibited. If you bm:e :received thls e-mail in error, please nciify the sender by return �>mail and permanently delete 
ihi? rDp)' you reo:ived. 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Linington, Brenda (MEl )  
September 1 5, 2010 4 : 1 1 PM 
Calwell, Carolyn (MEl)  
FW: OPA Contract re. TCPL - Oakville 
1 294 __ Southwest_ GT A_ Contract_( Final_ March_1 8 _2009)[2].pdf 

Assume you have but just in case 

Fro m :  Rehab, James (MEl) 
Sent: April 16, 2010 11 :57 AM 
To: Linington, Brenda (MEl) 
SubjE!Ct: OPA Contract re. TCPL - Oakville 

James P. H. Rehob 
Counsel 
Legal Services Branch 
Ministry of Attorney-General, 
M inistry of Energy and I nfrastructure 

777 Bay Street, 4'" Floor, Suite 425 
Toronto, ON M5G 2E5 

Ph: 
Fax: 

This message, its attachments {if any), is intended only for the personal and confidential use of the 
piem!.(s) to whom it  is and may contain information !hat is or exempt from disclosure 

under applicable law, being to solicitor-client privilege. Neither the Ministry of a n d  
Infrastructure the Ministry of the General nor the writer waive their legal rights with re,;pe;ct 
to such but retai n  and claim them. If the reader of this message is not !he intended 
rec:ipiien.!, or the employee or responsible for the message to the intended recipient, you are 
hereby notified that any retention, review, dissemination, distribution or copying of this communication is strictllv 
pn)hi:biltec!. lf you have received this communication in error, immediately the writer at the above 
telephone n umber and permanently !his e-mail, al l  attachments, and a l l  Thank you. 





SOUTHWEST GTA CLEAN ENERGY SUPPLY (CES) CONTRACT 

Between 

- and -

ONTARIO POWER A UTHORITY 

DATED as o f  the [41l>] day of [41l>],  2009 

South>\est GL\ Cl\:;1n Ener�y Supply {CESJ Contr:tt� - M:ln'h !R. 2HO'J 
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SOUTHWEST GTA CLEAN ENERGY S U PPLY (CES) CONTRACT 

This Southwest GTA Clean Energy Supply (CES) Contract is elated as of the [ e ]  
day o f  [<II ] ,  2009 between [<�� ] ,  [insert legal form l!{ the Supplier and jurisdiction of 
organization) (the "Supplier'') and the Ontario Power Authority (the ''Buyer"). The Supplier 
and the Buyer are each referred to herein as a "Party" and collectively as the "Parties". 

W HEREAS on August 1 8, 2008, the Minister o f  Energy and I nfrastructure issued 
a directive to the Buyer (the ''Ministerial D irective") to procure a combined cycle Gas- fired 
electricity generation f>Jcility supplying up to approximately 850 M W  to specified circuits on the 
IESO-Controlled Grid in the southwest Greater Toronto Area (the ''Southwest GTA"); 

W H E REAS on October 2, 2008, the Buyer issued a Request for Qualifications 
(with such request for qualifications, as amended, being the "RFQ") to provide the Buyer with a 
degree of assurance that there were interested parties with the technical and financial resources 
and the willingness to undertake the development o fthe p lanned generation faci l ity; 

AND W HEREAS on March 1 3 , 2009, the Buyer issued a Request for Proposals 
to the qualified applicants as determined under the RFQ (with such request l()r proposals, as · 
amended, being the "RFP"); 

AND W HEREAS the Supplier submitted the Proposal to develop the Facility, 
and the Proposal was selected by the Buyer in accordance with the RFP; 

AND W H EREAS the Supplier and the Buyer wish to execute this Agreement in  
order to formalize the long-term contractual arrangements tor the Supplier to  develop and 
operate the Facility and to supply Electricity and Related Products from the Facility, directly or 
indirectly, to the l ESO-Administerecl Markets during the Term on the terms and conditions set 
out herein; 

NOW THEREFORE, in consideration of  the mutual agreements set forth herein 
and other good and valuable consideration, the receipt and sufficiency o f  which arc hereby 
acknowledged, and intending to be legally bound, the Parties agree as follows: 

L l Definitions 

ARTICLE I 
D EFINITIONS 

In addition to the te1ms defined elsewhere herein, the fo llowing capitalized tem1s shall have the 
meanings stated below when used in this Agreement: 

"Additional Term" has the meaning ascribed to it in Exhibit C .  

"Adjusted Contract Capacity'' or  "ACC'' has the meaning ascribed to  i t  in  Exhibit J. 

Soulh1u5t Gf!l Cle:w f_n('rgy Supply {CE.S) Contnu:t - [\Jurch Ill,  20H'J 



"''""''"" means any Person that: (i) Controls a Party; ( i i) is Controlled by a Party; or (iii) is 
Controlled by the same Person that Controls a Party. 

means this Southwest GTA Clean Energy Supply (CES) Contract as it may he 
amended, restated or replaced ti-om time to time. 

mnn v Services" has the meaning ascribed to  it in the lESO Market Rules. 

Contract means the simple average o f  the Season Contract 
Capacity, Season 2 Contract Capacity, Season 3 Contract Capacity and Season 4 Contract 
Capacity. 

"Annual Nameplate means the simple average of the Season l Nameplate 
Capacity, Season 2 Nameplate Capacity, Season 3 Nameplate Capacity, and Season 4 Nameplate 
Capacity. 

��Annual  Operating Plan'� has the meaning ascribed to it in  1 5.3(b)(ii). 

"Arbitration Panel" has the meaning ascribed to it in Exhibit K. 

''Arm�s Length:' means) with respect to two or more Persons, that such Persons are not related 
to each other within the meaning o f  subsections 251 (2), (3), (3 . 1 ), (3 .2), (4), ( 5) and (6) o f  the 
Income Tax Act (Canada) or that such Persons, as a matter of tirct, deal with each other at a 
particular t ime at arm's length. 

"Assignee') has the meaning ascribed to it in Section l 6.5(c). 

"Assignment Period" has the meaning ascribed to it in Section 1 6. 5(e). 

"Associated means the relat ionship between a meter at a Del ivery Point and a 
Market Participant (where such Market Participant is not the Metered Market Participant), as 
established by certain processes in the MV-Web. 

·'Assumed Deemed means an an1otmt equivalent to the Monthly Payment 
that would have been payable by the Buyer to the Suppl ier or pnyable by the Supplier to the 
Buyer in a Settlement Montb, as the case may be, if the Comract Capacity o f  the Facility 
had been subject to the Deemed Dispatch Option fl:.1r aH hours in the entire Scttlcn1ent Month. 

or "'A V" has the meaning ascribed to it in Exhibit E .  

Test Latpacrty has the meaning ascribed to it in Section 1 5 .6(d). 

"Bank Act" means the Bank Aci (Canada), as amended lrom time to time. 

"BTIJ" means British thermal unit (HHV). 
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''Business Day" means a day, other than a Saturday or Sunday or statutory holiday in the 
Province of Ontario or any other day on which banking institutions in Toronto, Ontario are not 
open for the transaction of business. 

''Buyer" means the Ontario Power A uthority and its successors and permitted assigns. 

"Buyer Event of D efault" has the meaning ascribed to it in Section !0 . 3 .  

"Buyer Security" has the meaning ascribed to  i t  in  Exhibit G .  

''Buyer Statement" has the meaning ascribed to it i n  Section 1 2 .2(g) . 

"Buyer's Website'' means the website o f  the Buyer located at uniform resource locator (URL) 
www.powerautboritv.on.ca/gp or  such other URL, or  other electronic or  non-electronic format, 
as the Buyer may provide to the Supplier from time to time. 

"Cancellation Notice" has the meaning ascribed to it in Exhibit G .  

'·Cancelled Directed Dispatch Order", with respect to the Directed Dispatch Option, has the 
meaning ascribed to it in Exhibit G. 

''Capacity Checli Test" has the meaning ascribed to  it in  Section 1 5 .6(a) . 

"Capacity Confirmation'' has the meaning ascribed to it in Section 1 5  .6( c). 

"Capacity Products" means any products related to the rated, continuous load-carrying 
capability oCa generating f[Jc ility to generate and deliver Electricity at a given time. 

''Capacity Reduction Factor" or "CRF'" shall be an amount equivalent to 1 .0 until. and to the 
extent, determined otherwise pursuant to Sections 1 5.6(e) and 1 5.6(1). 

''CES Contract" means a clean energy supply contract entered into by the Ontario Power 
Authority in accordance with the directive issued by the Ontario Minister of Energy to the 
Ontnrio Power Authority dated March 24, 2005. 

''Claim" means a claim or cause of action in contract, in tort, under any Laws and Regulations or 
otherwise. 

"Commercial Operation" has the meaning ascribed to it in Section 2.6. 

"Commercial Operation Date" or "COD" means the date on which Commercial Operation is 
first attained. 

"Commercially Reasonable E fforts" means cf/(}rts which are designed to enable a Party. 
directly or ind irectly, to satisfy a condition to, or otherwise assist in the consummation of, the 
transactions contemplated by this Agreement and which do not require the performing Party to 
expend any li.mds or assume liabilities, other than expenditures and liabilities which are 
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reasonable in nature and amount in the context o f  the transactions contemplated by this 
Agremncnt. 

"'Completion and Perfonmmce Secu has the meaning ascribed to it in Section 6 . 1  (b). 

·'Confidcnlial lnforma!ion" means: 

(a) all inkm11ation that has been identified as confidential and which is furnished or 
disclosed by the Disclosing Party and its Representatives to the Receiving Party and its 
Representatives in connection with this Agreement, whether befOre or a fter its execution, 
including all new in lOnnation derived at any tin1e from any such confidential 
information, but excluding: (i) publicly-available information, unless made public by the 
Rc,ceivinu P arty or its Representatives in a manner not permitted by this Agreement; (ii) 
inf.(yrmation already known to the Receiving Party prior to being fun1ished the 
Disclosing Party; and (ili) in fbrmation disclosed to the Receiving P art)' from a source 
other than the Disclosing Party or its Representative, i f  such source is not subject to any 
agreement with the Disclosing Party prohibiting such disclosure to the Receiving Party; 
and (iv) infbrmation that is independently developed by the Receiving Party; and 

(b) Mutually Confidential lniormation. 

''Connection means the agreement or agreements required to be entered into by a 
Transmitter with the Supplier with respect to the connection o f  the Facility to a Transmission 
Systen1 in accordance with the Transmission System Code and govern_ing the terms and 
conditions o f  such connection. 

"Connection Circnit Failure" has the meaning ascribed to it in Section 2.8(c) . 

. ;Connection Cost Agreement"' means the agreement entered into by a Transmitter 
with the Supplier with respect to the recovery o f  costs with respect to the connection o f  the 
Facility to a 'Transrnission System in accordance with the Transmission System Code. 

"Connection Costs'' mean an amount equal to (a) those costs which are payable by the Supplier 
related to new or modified connection fi:tcilities, as defined by the Trans111ission System Code, 
lC1r the reliable connection of the Facility to a Tnms1nission S ystem as more particularly 
specified pursuant to the System impact Assess1ncnt, Customer hnpact Assessment, and 
Transmission System Code lc1r generator connections, multiplied by (b) the Contracted 
Proportion o r  Capacity. For greater certainty, Connection Costs consist of Transmitter 
Connection Costs and Supplier Connection Costs, bnt shall not include Network Upho'ltdc Costs. 

·'Cmmcdion Point" means the electrical point or point(s) o f  connection, as de lined in the !ESO 
Market Rules, between the Facility and the l E SO-Contro llcd Grid as specified in Exhibit A. For 
certainty, the Connection Point is de lined by reference to electrical connection points. 
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"Contingent Support Payment" or "CSP" means the amount, i f  any, for a Settlement Month, 
expressed in Dollars, as calculated in accordance with Exhibit J. 

"Contract Capacity", means that figure, expressed in MW, that shall be determined !rom time 
to t ime as follows: the Season I Contract Capacity, Season 2 Contract Capacity, Season 3 
Contract Capacity or  Season 4 Contract Capacity, as applicable, subject to adjustment as 
expressly provided pursuant to this Agreement. 

"Contract Heat Rate" or ''CHR" means, as applicable, the Season l Contract Heat Rate, 
Season 2 Contract Heat Rate, Season 3 Contract Heat Rate or the Season 4 Contract Heat Rate, 
expressed in MMBTU/MWh using higher heating value. 

"Contract Year'' means a twelve ( 1 2) month period during the Term which begins on the Term 
Comnwnccment Date or an anniversary date thereof 

"Contracted Facility Operation'' means: 

(a) in the case of the deemed operation o f  the Facility pursuant to the Deemed Dispatch 
Option, the deemed operation o f  the Fac ility to produce E lectricity, Related Products, and 
Environmental Attributes that relate to the Contract Capacity, as contemplated under the 
Deemed Dispatch Option; and 

(b) in the case o f  the directed operation o f  the Facility pursuant to the Directed Dispatch 
Option, the directed operation o f  the Facility to produce Electricity, Related Products, 
and Environmental Attributes that relate to the Contract Capacity, as contemplated under 
the Directed Dispatch Option, 

"Contracted Proportion of Capacity'' means an amount equal to a Ji·action, the numerator of  
which i s  the Annual Average Contract Capacity and the denominator of  which i s  the Annual 
Average Nameplate Capacity. 

''Control" means, with respect to any Person at any time, (i) holding, whether directly or 
indirectly, as owner or other beneficiary, other than solely as the beneficiary o f  an unrealized 
security interest, securities or ownership interests of that Person carrying votes or ownership 
interests sufllcicnt to elect or appoint fifty percent (50'%) or more o f  the individuals who are 
responsible f(n the supervision or management o f  that Person, or (ii) the exercise o f  de ji1cto 
control of  that Person, whether direct or indirect and whether through the ownership o f  securities 
or ownership interests, by contract or trust or otherwise. 

''Counlerparty" has the meaning ascribed to it in Exhibit L. 

"CPJ" or ''Consumer Price Index" means the consumer price index for ''All ftems'' published 
or established by Statistics Canada (or its successors) for any relevant calendar month in relation 
to the Province o f  Ontario. 
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"Credit Rating'' means, ( i) with respect to the Supplier (or the Guarantor, i f  a Guarantee is in 
place) (A) its long-term senior u nsecured debt rating (not supported by third party credit 
enhancement) or (B) the lower o f  its issuer o r  corporate credit rating, as applicable, in either case 
being the lower provided by S&P, Moody's or DBRS or any other established and reputable debt 
rating agency� agreed to by the Parties fron1 time to time� each acting reasonably, and (ii) with 
respect to any other Person, its long-term senior unsecured debt rating or its deposit rating as 
provided by Moody's, S&P, DBRS, or, if such Person is a financial institution, Fitch !BCA, or 
any other established and reputable rating agency, as agreed to by the Parties, acting reasonably, 
frcnn time to time. 

''Creditworthiness Value'' has the meaning ascribed to it in Section 6.4(b). 

''CTG'' means a combustion turbine-generator. 

··customex.. Assessment'' means a study conducted by a Transmitter to assess the impact 
o f  the connection o f  the facility on the transmission customers in the area and a Local 
Distribution System, if applicable, 

mty·IYneau E nergy Forward Market" means a l(xward market established under the !ESO 
Market Rules o r  otherwise, for E lectricity or lor Electricity and Related Products f(n- each hour 
of a given day, that clears the day be l(lre based upon submitted bids to buy and o ilers to sell, and 
shaH include, f(Jr purposes o f  this Agrcernent, such other mechanisms or amendments to the 
I ESO Market Rules to enhance pre-dispatch scheduling and unit commitment of generators on a 
day-ahead basis. 

''HBRS" means Dominion Bond Rating Service t imitecl or its successors, 

·'Deemed Dispatch Hour" has the meaning ascribed to it in Exhibit J ,  

''Deemed HisnrHch has the meaning ascribed to it in Exhibit G. 

''Deemed Shut-Down Hour" has the meaning ascribed to it in Exhibit J, 

or "HeemSlJ'' has the meaning ascribed to it in Exhibit .J. 

Hour'� has the meaning ascribed to it in Exhibit J .  

Point" means the reference point determined in accordance with the lESO Market 
Rules 'md used f(x settlement purposes in the rcal-tirnc markets. 

"Dir·ceted Dispat,cll Hour'' has the meaning ascribed to it in Exhibit .J .  

"Directed Dispatch Interval'' has the meaning ascribed to it in Exhibit J .  

·'Directed has the meaning ascribed to it in Exhibit G. 
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"Directed Dispatch Order" means a D irected Dispatch Order (DA) or D irected Dispatch Order 
(LT), as applicable. 

"Directed Dispatch Order (DA)" means a daily d irected d ispatch order issued by the Buyer in 
the lorm attached as Exhibit H. 

"Directed Dispatch Order (LT)" means a long term d irected dispatch order issued by the Buyer 
in the lorm attached as Exhibit H. 

·'Directed Shut-Down Honr" is the last hour of a D irected Dispatch Interval as set out in a 
D irected Dispatch Order. 

·'Directed Start-Up" or "DirSU" has the meaning ascribed to it in Exhibit J .  

"Directed Start-U p  Hour" i s  the first hour of  a D irected Dispatch Interval as set out in a 
D irected D ispatch Order. 

"Disclosing Party", with respect to Confidential I n formation, is the Party and/or its 
Representatives providing or disclosing such Confidential I n formation and may be the Buyer or 
the Supplier, as applicable; provided, however, that where such Con fidential l n f(mnation is 
Mutually Confidential I n formation, both the Buyer and the Supplier shall be deemed to be the 
Disclosing Party. 

"Discriminatory Action" has the meaning ascribed to it in Section 1 3 . 1 .  

"Discriminatory Action Compensation'' has the meaning ascribed to it in Section 1 3 .2. 

"Discriminatory Action Compensation A mount" has the meaning ascribed to it in 
Section 13 .3(e)(i). 

"Discriminatory Action Compensation Notice'' has the meanmg ascribed to it ill 
Section 1 3 .3(e)(i). 

"Dispatch Rights'' has the meaning ascribed to it in Section 3 I .  

"Dispatcher" has the meaning ascribed to it in Section 3 . 3 .  

"Dollars". or ''$" means Canadian dollars and cents. 

"Electricity" means electric energy. 

"Electricity Act" means the Electricity Act, 1 998 (Ontario), as amended or replaced from time to 
time. 

''Emission Reduction Credits" means the credits associated with the amount of emissions to the 
air avoided by reducing the emissions below the lo\ver o f  actual historical emissrons or  
regulatory limits, including ''emission reduction credits" as defmcd in 0. Reg. 397/0 I made 
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under the Environmental Protection A ct (Ontario), as an1ended iJ·om time to tin1e) or such other 
regulation as may be promulgated under the Environrnental Protection .-'let (Ontario). 

"Emissions Limits" means those limits set out iu Exhibit expressed in parts per million by 
volume, and relating to the emissions from the Facility of N itrogen Oxide (NOx) and Carbon 
Monoxide (CO), respectively. 

''End-User" means a Person who ovvns or operates an End-User Load. 

"End-User Load" means a load Jl1cility which utilizes electricity supplied through a direct 
connection to the Transmission System, the Local Distribution S ystem or the Facility. 

and Site Phm M ilestone Events" means (i) the filing or the statement o r  
completion with respect t o  the environmental assessment fO r  the Facility a s  well a s  the receipt of  
site plan approval f(Jr the Facility, and (ii) the receipt of  a l l  other and permits 
necessa.ry for construction of the Facility to commence. 

"Environmental Attributes'' means the interests or rights ansmg out of attributes or 
characteristics relating to the environn1ental in1pacts associated with a generating faci lity or the 
output o f  a generating h1cility, and includes: 

(a) rights to any fungible or non-fungible attributes, whether arising from the generating 
fi1cility itself� fi·om the interaction o f  the generating fitcility with the l ESO-Controlled 
Grid, the Local Distribution System or an End-User or because of applicable legislation 
or voluntary programs established by Governmental Authorities; 

(b) any and all rights relating to the nature of the energy source as may be defined and 
awarded through applicable legislation or voluntary progrmns. Specific environmental 
attributes include ownership rights to Emission Reduction Credits or entitle:ments 
resuiting trorn interaction o f  the generating facility with the l ESO-Controlled Grid, the 
Local Distribution System or an End-User or as specified by applicable legislation or 
voluntaxy progrm.TlS\ and the right to qualify and register these \Vith competent authorities; 
and 

(c) all revenues, entitlements: benefits and other proceeds arising from or related to the 
fOregoing. 

·�Envi:ronrnental Revic\v means an cnviromnental rcvievv report that is completed in 
accordance with the Ontario M inistry o f lhe Environment's !!Guide to En1dronmental A s'sess'mcnt 
Jlequircmenrs fbr Eleclricily Projects", dated March 200 ! ,  as ref(,Tccl to in 0. 1 1 6/0 1  to the 
Environmental A ssessment Acr (Ontario) entitled "Electricity Projects". 

""EPC Contracf' means the engineering, proeuremcnt and construction contract f()r the Facility 
entered into by the Supplier and the EPC Contractor. 
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"EPC Contractor" means, if applicable, the contractor engaged by the Supplier to perform the 
engineering, procurement and construction of the Facility. 

"EPT'' means Eastern Prevailing Time. 

"EST" means the Eastern Standard Time applicable in the l ESO-Administered Markets, as set 
lc1rth in the ! ESO Market Rules. 

''Event of Default'" means a Supplier Event o f  Default or a Buyer Event o f Delfmlt. 

''Exposure Threshold Amount" has the meaning ascribed to it in Exhibit G. 

"Facility" means the generation facility to be developed, constructed, owned, and operated by 
the Supplier, as described in  Exhibit A hereto, with any modifications thereto approved by the 
Buyer. 

''Facility Amendment" has the meaning ascribed to it in Section 2 . 1  (c).  

"Failed Start-Up" means, for the purposes of Exhibit M: 

(a) an attempted start where all initially available units are not at sixty (60%) percent o f  the 
Contract Capacity, net of Station Service Loads, within 270 minutes o f  initiating the Erst 
CTG start other than for reasons o f  a CTG Jailed start; and 

(b) excludes Start-Ups where circumstances in which IESO approvals, Pre-Dispatch 
Schedules or Dispatch I nstructions (as det!ned in the IESO Market Rules) by the I ES O  
render it inappropriate to achieve Electricity output Jrom the Facility, net of  Station 
Service Loads, equal to or greater than sixty (60'Y.,) percent of the Contract Capacity. 

"Fifth Period Amount" has the meaning ascribed to it in Section 6. l (b)(iv). 

"Final Capacity Check Test" has the meaning ascribed to it in Section 1 5 .6(1). 

''Financial Closing'' means the Jlrst date on which clrawclown is permissible under the credit 
flrcility f(Jr the l!nancing o f  the Facility or, in the event that financing o f  the Facility does not 
include a credit L1eility, the first elate on which funding is otherwise available and dcdicatecl for 
the financing of the Facility. 

"Financial Closing Milestone Date'' means the Mi lestone Date in respect o f Finaneial Closing. 

"Financial Indicators'' means the Tangible Net Worth and the Credit Rating. 

"FII'PA" means the Freedom of' !njimnation and Protection of' Privacy Act (Ontario), as 
amended or supplemented ti·om time to time. 

' 'FII'PA Records" has the meaning ascribed to it in Section 8.5.  
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''First Period Amount" has the meaning ascribed to it in Section 6. I (a). 

·'Fitch IBCA" means Fitch IBCA, Duff& Phelps, a division of Fitch Inc., or its successors. 

·'Force Majeure'' has the meaning ascribed to it in Section 1 1 .3 .  

·'Force M.aj<;m·e ' ·"�"'"" v Reduction Factor'' or ''FMCRF'' has the meaning ascribed to it m 
Exhibit J .  

"Force or "FMOC" has the meaning ascribed to it in Exhibit J .  

''Force ,,.,.,.,, Outage Hour" or ''FMOH" has the meaning ascribed to it in Exhibit J .  

"Forced Orrtnge Factor" has the meaning ascribed to i t  in Exhibit M.  

"Fourth Period Amounf' has the meaning ascribed to  i t  in  Section 6 . 1 (b)(iv). 

Check Test" has the meaning ascribed to it in Section 1 5 .6(d), 

"Future Coutract Uelated Products" means al l  Related Products that relate to !he Contract 
Cap;tcity and that were not capable o f  beiug traded the Supplier in the JESO·Aclministcrcd 
Markets or other markets on or before the date of this Agreement, but shall not include slcarn or 
hot water provided by the Facility. 

"GAAP" means Canadian or U.S ,  generally accepted accounting principles approved or 
recommended Ji·om time to time by the Canadian Institute of Chartered Accountants or  the 
Financial Accounting Standards Board, as applicable, or any successor institutes, applied on a 
consistent basis. 

·'Gas'" means natural gas as supplied by pipel ine. 

"Gas Cancellation Ammmf' or 

"Cas Cancellation Price" or has the meaning ascribed to it in Exhibit J .  

''Gas Cancellation Volume" or  ''CCVu" has the meaning ascribed to it in  Exhibit J .  

"Gas P rice" or "CP,," means either Gas Price (DA) or Gas Price (LT), as applicable. 

"Gas Price (DA)" or "GP(DA),," means the ''day·ahcad" price o f  Gas applicable i(Jr day "d", 
determined in accordance with the Gas Price Index ( DA), and converted from US dollars per 
M M BTU into Dollars per M MBTU as lol!ows: the Gas Price (DA) applicable during each day 
·'rf', which is posted on the Gas Price I ndex (DA) on day "d-1"  (which JiJr purposes of the Gas 
Price Index (DA) shall be the last Business Day prior lo day ''d") wil l  be converted !rom US 
dollars to  Dollars utilizing the Bank of  Canada noon spot exchange rate between U S  dollars and 
Dollars on day "d. J". 
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"Gas Price (L T)" or "GP(L T)d" means the "long-term'' price o r  Gas applicable ror day "cT', m 
Dollars per MMBTU, determined in accordance with Exhibit G. 

"Gas Price Index (DA)" means the NGX Union-Dawn Day Ahead I ndex, or i ts successor 
indices. 

"Gas Price Redetermination Date" has the meaning ascribed to it in Section l . l O(c). 

"Gas Provider" has the meaning ascribed to it in Exhibit G. 

"Gas Sale Transaction Costs" or "GSTC" has the meaning ascribed to it in Exhibit J .  

·'Generator Scf' means lhe gas turbine generator and the steam turbine generator. 

''Generator Set Failure'' has the meaning ascribed to it in Section 2.8(e). 

"GHG Amendment Principles" has the meaning given to it in Section 2 . ! 2(e). 

"GH.G Emissions Credits'' bas the meaning given to it in Section 2 . ! 2(e). 

''GHG Laws and Regulations" has the meaning given to it in Section 2. ! 2(e). 

"Good Engineering and Operating Practices" means any of the practices, n1ethods and 
activities adopted by a significant portion o f the North American electric utility industry as good 
practices applicable to the design, building, and operation o f  generation lt1cilities o f  similar type, 
size and capacity or any o f  the practices, methods o r  activities which, in the exercise or skill, 
diligence, prudence, foresight and reasonable judgement by a prudent generator in light of  the 
i[rcts known at the time the decision was made, could reasonably have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety, expedition and Laws and Regulations. Good Engineering and Operating 
Practices are not intended to be limited to the optimum practices, methods or acts to the 
exclusion o f  all others, but rather arc intended to delineate acceptable practices, methods, or acts 
generally accepted in the North American electric utility industry. Without limiting the 
generality o f'  the foregoing and in respect o f  the operation o f  the Facility, Good Engineering ami 
Operating Practices include taking Commercial Reasonable E fforts to ensure that: 

(a) adequate materials, resources and supplies, including fuel, are available to meet 
the Facility's needs under reasonable conditions and reasonably anticipated 
abnormal conditions; 

(b) sufficient operating personnel are available and are adequately experienced and 
trained to operate the Facility properly, efficiently and taking into account 
manulacturers' guidelines and specifications and arc capable o f  responding to 
abnormal conditions; 

(c) preventative, routine and non-routine maintenance and repairs are perfOrn1ed on a 
basis that ensures reliable long-term and safe operation and taking into account 
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manu facturers' recommendations and are perf{xmed by knowledgeable, trained 
and experienced personnel utilising proper equipn1cnt, tools and procedures; and 

(d) appropriate rnonitoring and testing is done to ensure equipn1ent is functioning as 
designed and to provide assurance that equipment will  function properly under 

both non1ml and abnon11al conditions. 

'·Government of Canada" means Her Majesty the Queen in right o f  Canada. 

--Government of Ontario" means Her Majesty the Queen in right o f  Ontario . 

. ;Govenunental means any f(deral, provincial, or municipal govcrmnent, parliament 
or legislature, or any regulatory authority, agency, tribunal, commission, board or department o f  
any such government, parliament o r  legislature, or any court or other law, regulation o r  rule-
rnaking having jurisdiction in the relevant circumstances, including the IESO, the OEB, 
the Electrical Authority, and any Person acting under the authority o f  any Govermncntal 
Authority, but excluding the Ontario Power Authority. 

"Greenhouse Gas'' means carbon dioxide, methane, nitrous oxide:, hydroiluorocarbons, 
pcrfluorocarbons, and sulfin· hexafluoride. 

"GST" means the goods and services lax exigible pursuant to the E'cisc Tax Act (Canada), as 
an1cnded from time to time. 

'"Guanu1tee'' has the meaning ascribed to it  in Section 6.4. 

:•Guarantor" has the meaning ascribed to it in  Section 6.4. 

"Guideline A-5 fvl casurement means, fc1r purposes o f  determining compl iance 
with the specific Emissions Limits set by the OPA under this Agreement, the methodology (but 
not the limits) used by the Ontario M inistry of the Environment lor pmvoses of calculating 
emissions of NOx mtd CO pursuant to Guideline A-5 issued by the Onrario M i nistry o f  the 
Environment entitled "Atmospheric Em issions !rom Stationary Combustion Turbines", bearing a 

last revision date o f  March 1 994. 

·'HHV" means higher healing 

·'HOEP"" or Ontario P!iec'' has the meaning provided to it  in the IESO Market 
Rules, and expressed in Dollars per MWh. 

· ' IE Certificate'' means a certificate in the form set out in Exhibit X addressed to thc Buyer ti·om 
an Independent Engineer, procured at the expense of the Supplier. 

·'IESO"" means the lndepcndenl Electricity System Operator established under Part I! of the 
Electricity Act, or its successor. 
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''lESO-Controlled Grid" has the meaning ascribed to it by the IESO Market Rules. 

"!ESO Market Rules" means the rules governing the I ESO-Contro lled Grid and establ ishing 
and governing the IESO-Administered Markets, together with a l l  market manuals, policies, and 
guidelines issued by the !ESO, al l  as amended o r  replaced from time to time. 

"IFRS'' means the International Financial Reporting Standards, being the accounting standards 
and interpretations adopted or recommended (rom time to time by the I nternationnl Accounting 
S tandards Board ( IASB) or any successor organization, applied on a consistent basis. 

"Imputed Gross Energy Market Revenue" or "IGEMR" is the total gross revenue deemed to 
be earned by the Supplier fc1r a Settlement Month, as calcu lated in accordance with Exhibit J. 
"Imputed Net Revenue" or "INR'' means, Ii:1r a Settlement Month, the Imputed Gross Energy 
Market Revenue less the Imputed Variable Energy Cost, as calculated in accordance with Exhibit 
J. 

"Imputed Production" or "II"' means, lor a speci fied period within the Term, the aggregate 
amount of Electricity, expressed in MWh, imputed to be produced by the Facility in accordance 
with Exhibit J. 

' 'Imputed Production H o u r" or "!PH" is a Directed Dispatch Hour or Deemed Dispatch Hour, 
as applicable. 

''Imputed Production Interval" or "IPI" is a Directed Dispatch I nterval or Deemed Dispatch 
I nterval, as applicable. 

"Imputed Shut-Down Hour" is a Directed Shut-Down Hour or a Deemed Shut-Down Hour, as 
applicable. 

"Imputed Start-Up" or "ISU" has the meaning ascribed to it in Exhibit J. 

"Imputed Start-Up H ou r'' is a Directed Start-Up Hour or a Deemed Start-Up Hour, as 
applicable. 

"Imputed Variable Energy Cost" or "IVEC" means the total Variable Energy Cost in relation 
to the Imputed Production as calculated in accordance with Exhibit J. 

···including'· means "'including, without l imitation". 

"lndemnifiable Loss" has the meaning ascribed to it in Section I 4.3. 

"Indemnitees" has the meaning ascribed to it in Section 1 4.3 .  

''Independent Engineer", for the purposes of Section 2.6,  means an engineer that is: 
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(a) a Pro!Cssional Engineer duly qualified and licensed to practice engineering in the 
Province of Ontario; and 

(b) employed by an independent engineering l!rm which holds a certificate o f  authorization 
issued by Proiessional Engineers Ontario that is not affiliated with or directly or 
indirectly controlled by the Supplier and that does not have a vested interest in the design, 
engineering, procurCincnt, construction and/or testing of the Facility. 

·'Index Factor" or ''IF'' has the meaning ascribed to it in Section L l  of Exhibit J .  

''Initial 
ld (a). 

and Performance has the meaning <.lscribed to it in Section 

Lcgi,;lnticm'' means the Bankmptcv and Insolvency A ct (Canada), the Winding Up 
ond Re.�;tructuring A ct (Canada), the Companies ' Creditor.\' lirrangement Act (Canada) and 
analogous legislation in effect in the provinces and territories of Canada and the bankruptcy, 
insolvency� creditor protection or similar laws of any other jurisdiction (regardless o f  the 
jurisdiction of such application or con1petence of such law), as they may be amended fi·om time 
to time. 

·'Insurance Costs" has the meaning ascribed to it in Section 2. ! 0. 

"Interest Rate" means the annual rate o f  interest established by the Royal Bank o f  Canada or its 
successor, fJ·om time to time, as the interest rate it will charge f()r demand loans in Dollars to its 
cornrnercial customers in Canada and \Vhich it designates as its rate�· based on a year o f  
365 o r  366 days� as applicable. change in such prime rate shall be e ffective automatically 
on the date such change is announced by the Royal Bank of Canada. 

the meaning ascribed to it in Exhibit J .  

·'lTA'' means the Income To:r A ct (Canada), as  amended ffom time to time and a l l  regulations 
promu lgated thereunder from time to time. 

Suppliers" means the third party equipment suppliers supplying key 
engineered equipment to the EPC Contractor, or to the Supplier, ns specified pursuant to Exhibjt 
P .  

�'kV'' means kilovohs. 

·'kW" means kilowatt 

''k\Vh" means kilowatt hour. 

·'Laws and R<,g••lati<lllii" means: 

(a) applicable Canadian fCdcral, provincial or municipal laws) orders-in-council, by-lmvs, 
codes, niles, policies, regulations and statutes; 
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(b) applicable orders, decisions, codes, judgments, injunctions, decrees, awards and writs o f  
any court, tribunal, arbitrator, Governmental Authority o r  other Person having 
jurisdiction; 

(c) applicable rulings and conditions of any l icence, permit, certificate, registration, 
authorization, consent and approval issued by a Governmental Authority; 

(d) any requirements under or prescribed by applicable common law; and 

(e) the I ESO Market Rules, as well as any manuals or interpretation bulletins issued by the 
IESO from time to time that are binding on the Supplier. 

''Letter of Credit" means one or more irrevocable and uncond itional standby letters o f  credit 
issued by a financial institution listed in either Schedule I or II o f  the Bank Act (Canada) or such 
other financial institution having a minimum Credit Rating of ( i) A- with S&P, ( ii) A3 with 
Moody's, ( i i i) A (low) with DBRS, or (iv) A- with Fitch lBCA, in substantially the form 
attached as Exhibit C or in a lorm acceptable to the Buyer, acting reasonably, and otherwise 
conf(Hming to the provisions of Section 6.2. 

"Local !)istribution Company" or "LDC" means a Person licensed by the OEB as a 
"Distributor" in connection with a Local Distribution System, 

"Local Distribution System" means a system for conveying Electricity at voltages o f  50 
kilovolts or  less and includes any structures, equipment or other things used lor that purpose. 

"Locational Marginal Pricing" or "LMP" means the lorm o f  pricing o f  Electricity, as 
determined and modified by the lESO from time to time, to be considered and implemented by 
the !ESO, if at all, based upon a non-uniform, real-time, price of E lectricity at each point, node, 
zone or other price reference location on the lESO-Contro!led Grid and having the effect that 
such rcal-tin1e prices re11ect the costs oftransn1ission congestion. 

"Long Term Operating Plan'' has the meaning ascribed to it in Section 1 5.3(b)(i). 

"Market Participant" has the meaning ascribed to it by the lESO Market Rules. 

"Market Price" means the spot price per MWh lor E lectricity in the IESO-Aclministered 
Markets applicable to the class o f  generator to which the Supplier belongs in accordance w ith the 
I ESO Market Rules. 

"Market Settlement Charges" means all market settlement amounts and charges described in 
Chapter 9 o f  the lESO Market Rules. 

''Material Adverse Effect" means any change (or changes taken together) in, or effect on. the 
afTected Party that materially and adversely affects the ability o f  such Party to pcrlonn its 
obligations hereunder. 

"Max lncrementy" has the meaning ascribed to it in Exhibit J. 
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·'Maximum M arkel Price" has the meaning ascribed to it in the !ESO Market Rules. 

·'Metered Market Participant" has the meaning ascribed to that term by the !ESO Market 
Rules. 

Phm" means a report that is provided by the Supplier to the Buyer and that (a) 
verifies that the revenue-quality interval n1eters confOrm \.Vith lvleasurement Canada Regulations, 
and (b) provides a l l  requi red inlormation, and equipment specifications needed to permit the 
Buyer to remotely access, verify, estimate and edit Jor calculation purposes, and/or total revenue 
meter readings in order to accurately determine the generator output at the Delivery Point net o f  
any Station Service Loads, and which i s  updated promptly, and, i n  any event, within ten ( 1 0) 
Business Days after any change to the metering installation occurs. 

·'Jvtilestone Dates" means those dates set l<xth in the second column o f  the table contained m 
Exhibit F, with respect to the attaimnent of the corresponding M ilestone Events set out in the 
tlrsl column ofthe table contained in Exhibit F. 

''Milestone Events" means those events set lbrth in the first column of the table contained in  
Exhibit F which are considered critical by the Parties li.1r the timely design, construction, 
financing, completion and operation o f  the Facility, and which are to be completed by the 
corresponding Milestone Dates. 

''Ministerial D irective" has the meaning ascribed to it in the recitals to this Agreement. 

·'MM BTU" means one million BTUs. 

·':VIor><l'v·'s" means \1oody's Investors Service. lnc. or its successor. 

Confidential Information•· means inll1rmation contained in Exhibit B o f  this 
Agreement and the Economic Bid S tatement submitted to the Buyer by the Supplier in its 
Proposal (as defined therein), which inicJrmation shnli be deemed to be Coniidential ln l(lrmation 
of both the Buyer and the Supplier. 

·'MV-\Veb" or ·'MVPortlcf' means the internet-based communications inter!itcc application li}[ 
Market Participants supplied hy the !ESO that allows Market Participants to access physical and 
financial data fC1r the I ESO-Adm.inistered Markets, and includes any systcn1s or applications that 
may replace, supplement or succeed the MV-Web or MVPortlet. 

·'Wl\V'' means megcnvatt. 

"'lVl\Vh" means megawatt hour. 

means the rated, continuous load-carrying capability net of parasitic or 
station service loads., expressed in M\V in Exhibit B f{Jr each Sea.son, o f  the Facility to generate 
and deliver Electricity at a gi";�en time, and 'Which includes the Contract Capacity. 
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''Negative Interval Net Revenue Recapture" or "NINRR'' has the meaning ascribed to it 111 
Exhibit J .  

''Negative Outlook'' means, with respect to any credit rating agency providing a Credit Rating 
lor purposes of this Agreement, a potential or threatened downgrade to the Credit Rating o f  any 
Person. 

"Net Revenue Requirement" or "NRR/ means the amount, expressed in Dollars per MW
month I(Jr any given Settlement Month, as set out in Exhibit B as being applicable fc1r such 
month, and subject to indexation as set out in Exhibit J. 

"Net Revenue Requirement Indexing Factor" or ''NRRIF" has the meaning ascribed to it 111 
Exhibit J .  

"Network Upgrade Costs" means an amount equal to (a) those costs, which may include 
design, engineering, procurement, constntction, installation and commissioning costs, related to 
the Network Upgrades, multiplied by (b) the Contracted Proportion o f  Capacity. For greater 
certainty, Network Upgrade Costs shall not include Connection Costs. 

"Network Upgrades" means all addit ions, improvements, and upgrades to the network facilit ies, 
as de fined by the Transmission System Code, lor the connection o f  the Facility to the 
Transmission System, as more particularly specified pursuant to the System Impact Assessment, 
Customer I mpact Assessment and Transmission System Code fOr generator connections. 

''Nc\v AgrccmcnC means a new agreement substantially in the nxm o f  this Agreement, which i s  
to  be entered into with a Secured Lender who i s  a t  Arm's Length with the Supplier or  a Person 
identified by such Secured Lender lc1llowing termination o f  this Agreement, as set out i n  Section 
l2 .2(g). 

''NGx'' means the Natural Gas Exchange o fthe Toronto Stock Exchange, or its successor. 

"Notice of Discriminatory Action" has the meaning ascribed to it in Section 1 3 .3(a). 

"Notice of Dispute" has the meaning ascribed to it in Section 1 3 .3(b) . 

"O&M Cost" or ''O&M" means the costs required to operate and maintain the Facility, as set 
out in Exhibit B, as adjusted from time to time i n  accordance with Exhibit J. 

"Obligations" has the meaning ascribed to it in Exhibit L. 

·'OEB'' means the Ontario Energy Board, or its successor. 

''OETI'" or ·'Ontario Emissions Trading Program" means the Ontario Emissions ·rrading 
Program operating under Regulation 397/0 l o f  the Environmental Protection A ct (Ontario) .  

"OETI' Attributes'' has the meaning given t o  i t  i n  Section 2. 1 2(b). 
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·'Other means a person or persons, as the case may be, in a situation where there 
is no EPC Contractor, that has entered into a contract directly with the Supplier pursuant to 

which it provides goods or services that would form a substantial component o f  an EPC Contract 
( including a substantial component of the engineering, procurement or construction services). 

Where the Supplier itself is providing the goods or services that would ii1rm a substantial 
component of an EPC Contract (including a substantial component of the engineering, 
procurement or construction services), it shall also be considered an Other Contractor fOr 
purposes o f  Exhibit P .  

"Other means all o f  the other suppliers that have with the Buyer a CES Contract or 
other bilateral arrangeinents \Vith the Buyer similar i n  nature to this Agrecn1ent. 

·'Outage" means the removal o f  equipment fl·om servicet unavailability f(n connection o f  
equipment o r  temporary de-rating, restriction o f  use o r  reduction i n  perforn1ance o f  equipment 
fOr any reason, includ ing to permit the pcrf(1rm£mce of inspections, tests, repairs or maintenance 
on equipment, \Vhich results in a partial or total interruption in the ability of the Facility to make 
the Contract Capacity available and deliver the Electricity from the Facility. For greater 
certainty, in the event that the capacity o f  the Facility is de-rated, the amount by which such 
capacity is reduced shall be deemed to first reduce the Supplier's Capacity, w ith any excess o f  
the reduction o f  the capacity over the Supplier's Capacity then being deemed to reduce the 
Contract Capacity. 

'"''"''0 HOE!'" or ·'OHOEP'' has the meaning ascribed to it in Exhibit J .  

'"'""'n Hours'" means the duration, expressed in hours, o f  any Outages. 

means each of the Supplier and the Buyer, and the Supplier and the Buyer are 
collectively referred to as the "Parties". 

"Person'' means a natural person, firm, trust, partnership, lim ited partnership, company or 
corporation (with or without share capital), joint venture, sole proprietorship, Governn1entai 
Authority or other entity o f  any kind. 

"PbnnH.:d means an Outage which is planned and intentional, and has been disclosed to 
the Buyer pursuant to Section 1 5 . 3 (b)(ii)(B) or Section l 5 .3(b) ( iv). 

Price'' means the pre-dispatch price f(Jr Electricity, being the hourly price 

determined i]·om the Pre-Dispatch Schedule for a specified number of hours in advance o f  
clearing of the Real-Time Market, a s  determined b y  the JESO-Administcrcd Markets. 

·e-]!km,llch Schcdnle" has the meaning ascribed to it in the l ESO Market Rules. 

has the meaning ascribed to it in Section i 3 .3(e)(i i).  
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"Price Evolution Event" has the meaning ascribed to it in Section 1 .8 .  

"Price Unavailability Event" has the meaning ascribed t o  it i n  Section 1 .9. 

''Proposal'' means the proposal submission made by the Supplier in response to the RFP in 
respect of  planning, designing, financing, constructing, operating and maintaining the Facility 
and which was selected by the Ontario Power Authority, and all clarifications in respect of such 
Proposal provided by the Supplier in writing as requested by or on behalf of the Ontario Power 
Authority ti·om time to time in accordance with the RFP prior to the date of this Agreement. 

"PST" means the Ontario provincial sales lax exigible under the Retail Sales Tax Act (Ontario), 
as amended tTom time to time. 

"Ramp Rate'� means the rate of increase or decrease in energy output that the Facility is  capable 
o f  achieving after start-up, synchronization to the IESO-Controlled Grid, and technically 
required hold points, with such interval being between the minimum load and the maximum 
continuous unfired output rating, being the maximum continuous output rating of the Facility, 
without supplementary frring. 

"Real-Time M arl<ct" has the meaning ascribed to it in the IESO Market Rules. 

·'Receiving Party", with respect to Confidential In formation, is the Party receiving Confidential 
ln f(mnation and may be Buyer or the Supplier, as applicable. 

''Records" means any recorded in fc1rmation in any lclfm: (a) provided by the Buyer to the 
Supplier, or provided by the Supplier to the Buyer, lor purposes of this Agreement, or (b) created 
by the Supplier in the perfo rmance o f  this Agreement. 

"Regulatory Environmental Attributes" has the meaning given to it in Section 2. 1 2(a). 

"Related Products'· means all Capacity Products. Ancillary Services, transmission rights and 
any other products or services that may be associated with the Facility lrorn time to time (but 
excluding Environmental Attributes produced by the Facility) that may be traded in the IESO
Administered Markets or other markets, or otherwise sold, and which shall be deemed to include 
products and services for \Vhich no market may exist, such as capacity reserves. 

"Replacement Guarantee" has the meaning ascribed to it in Section 6.4(c). 

"Replacement Price" has the meaning ascribed to it in Sections 1 .7(b)(i) and 1 .8 (b)(i), as 
applicable. 

"Replacement Provision(s)" has the meaning ascribed lo it 111 Sections 1 .7(b)(ii), 1 .9(b), 
l . JO(d), and 2. 1 2(c), as applicable. 

"Reportable Events" means any one or more o f  the lollowing: 

(a) obtaining environmental and project and site approvals and permitting i(lr the Facility; 
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(b) completion of connection assessments, including receipt of approvals from tbe lESO or 
the Transmitter, as applicable; 

(c) execution of engineering, equipment procurement and construction contract(s) in respect 
of the Facility; 

(d) Financial Closing in respect o f  the Facility; 

(e) ordering o f  major equipment fOr the Facility; 

(f) delivery of  major equipment l(Jr the Facility; 

(g) status of construction ofthe Facility; 

(h) completion of construction of the Facility; 

(i) status of construction of connection of the Facility to the Transmission :wS!r:nr 

li) connection of the Facility to the Transmission System; and 

(k) Commercial Operation of the Facility. 

means a Party 's directors, o fficers, shareholders) en1ployccs, auditors, 
consultants, advisors (including economic and legal advisors), contractors and agents and those 
of its AH!liates and, in the case of the Buyer, shall include without limitation any Person from 
time to time appointed as the Dispatcher, and the agents and advisors of such Persons. While the 
Buyer is  the Ontario Power Authority, this dclinition shall also include the Government o f  
Ontario, the l ESO, and their respective d irectors, ofl!cers, shareholders, employees, auditors, 
consultants) advisors (including economic and legal advisors), contractors and agents. 

''Revenue or ''RSP" means the amount, if any, for a Settlement Month, 
expressed in Dollars, as calculated in accordance \Vith Exhibit J. 

''RFCRP" has the meaning ascribed to it in Exhibit ], 

''RFREC'' has the meaning ascribed to it in Exhibit J .  

''RFP" has the meaning ascribed to it in the recitals to this Agreement. 

has the meaning ascribed to it in Exhibit J. 

"ROH" or 

''S&P'' means the Stnndard and Poors Rating Group (a division o r  McGraw-Hill lnc.) or its 
successors. 

··season'' means, as applicable, Season L Season 2. Season 3 or Season 4. 
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"Season J" means that pmtion o f  each Contract Year that begins at the beginning o f  the hour 
ending 0 1 :00 (EST) on December 1 and ending at 24:00 (EST) on February 28 or February 29, 
as the case may be, of  each Contract Year. 

·'Season 1 Contract Capacity'' means that portion o f  the Season 1 Nameplate Capacity set out 
in Exhibit B and expressed in MW, as being applicable lor Season 1 ,  subject to adjustment as 
expressly provided lor pursuant to this Agreement. 

·'Season l Contract Heat Rate•· means the heat rate set out in Exhibit B, and expressed i n  
MMBTU/MW using higher heating value, a s  being applicable JiJr Season 1 .  

"Season l Nameplate Capacity" means the Nameplate Capacity l(Jr Season l set out in Exhibit 
B and expressed in MW, subject to adjustment as expressly provided for pursuant to this 
Agreement. 

"Season 2'' means that portion of  each Contract Year that begins at the beginning o f  the hour 
ending 01 :00 (EST) on March 1 and ending at 24:00 (EST) on May 3 1  of each Contract Year. 

"Season 2 Contract Capacity'' means that portion o f  the Season 2 Nameplate Capacity set out 
in Exhibit B and expressed in MW, as being applicable lor Season 2, subject to adjustment as 
expressly provided lor pursuant to this Agreement. 

"Season 2 Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed m 
MMBTU/MW using higher heating value, as being applicable l(Jr Season 2.  

"Season 2 Nameplate Capacity" means the Nameplate Capacity for Season 2 set out in Exhibit 
B and expressed in MW, subject to adjustment as expressly provided lor pursuant to this 
Agreement. 

"Season 3'' means that portion of  each Contract Year that begins at the beginning o f  the hour 
ending 01 :Oil (EST) on June 1 and ending at 24:00 (EST) on August 3 1  o f  each Contract Year. 

"Season 3 Contract Capacity•· means that portion o f  the Season 3 Nameplate Capacity set out 
in Exhibit B and expressed in MW, as being applicable for Season 3, subject to adjustment as 
expressly provided lor pursuant to this Agreement. 

"Season 3 Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed in 
MMBTUIMW using higher beating value, as being applicable for Season 3.  

"Season 3 Nameplate Capacity'' means the Nameplate Capacity lor Season 3 set out i n  Exhibit 
B and expressed in MW, subject to adjustment as expressly provided for pursuant to this 
Agreement. 

''Season 4" means that portion o f  each Contract Year that begins at the beginning o f  the hour 
ending 0 1 :00 (EST) on September 1 and ending at 24:00 (EST) on November 30 o f  each 
Contract Y car. 
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·'Sea sou 4 Contract Capacity'" means that portion o f  the Season 4 Nameplate Capacity set out 
in Exhibit B and expressed in MW, as being appl icable for Season 4, subject to adjustment as 
expressly provided lor pursuant to this Agreement. 

"'Season 4 Contract Heat Rate" means the heat rate set out in Exhibit B, and expressed i n  
MMBTU/MW using higher heating value, as hcing applicable for Season 4. 

"Season 4 Nameplate Capacity" means the Nameplate Capacity for Season 4 set out in Exhibit 
B and expressed m subject to adjustment as expressly provided for pursuant to this 
Agreement 

"Second Period Amount'" bas the meaning ascribed to it in Section 6. l (b)( i i) .  

"Secured Lender" means a lender under a Secured Lender's Security Agreement. 

·'Secured L,ender's :means an agreement or instrument, including a deed 
o f  trust or similar instrument securing loans, notes, bonds or debentures or other indebtedness, 
l iabi l i t ies or obligations, containing a charge, 1nortgage, pledge, security interest, assignment, 
sublease, deed of trust or similar instrument with respect to all or any part o f  the Supplier's 
Interest granted by the Supplier that is security tC;r any indebtedness, l iabi l ity or  obligation o f thc 
Supplier, together with any amendment, change, supplement, restatement, extension, rene\val or  
modification thereo f 

"Senior Conference'" has the meaning ascribed to it in Section 1 6. 1 .  

"Scl!lement Month'' has the meaning ascribed to it in Section 5.2, provided that i f  the first or 
last Settlement Month in the Term is  less than a llt!l calendar month, fc1r the purposes of Exhibit 
J such month shall be equal to the number of days of the Term in such month. 

"Start-Up" means, for the purposes o f  Exhibit M ,  to commence operation o f  the Facility !(Jr the 
purpose o f  providing E lectricity to the lESO-Controlled Grid Jiom a shutdown state. 

Costs�· or ''SUC�' means the start-up cost:sj as determined in accordance with Exhibit 

Gas'" or "SUG'" means the number o f M MBTU per start-up, as set out in Exhibit B. 

J\llaintcl'UHlCt: Cosf" or ""SUIVIC'' means the start-up maintenance cost, expressed in 
$/start-up, set out in Exhibit B,  as adjusted li'om t ime to t ime i n  accordance with Exhibit J .  

"Statcmellf' has the meaning ascribed to i t  in Section 5.2.  

"'Station Service Loads'' means energy consumed to power the on-site maintenance and 
operation of generation nlCil it ies but excludes energy consumed in association \Vith activities 
\Vhich could be ceased or  moved to other locations vJithout impeding the normal and safe 
operat ion of the Faci l i ty. 
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"STG Failure" has the meaning ascribed to it in Section 2.8(e). 

"Sum·· has the meaning ascribed to it in Section 1 0.2(e)(i). 

"Supplier" means [411 ] ,  and includes any successor to [OJ resulting fro m  any merger, 
aJTangement or other reorganization of or including [ t� ]  or any continuance under the laws of  
another jurisdiction or permitted assignee. [Note to Finali;,ation: �l the Supplier is not a single 
legal enti{v ({or example, an unincorporated joint venture or a genentl partner.";hi'p), then each 
<�f' the legal entities (f'or example, the joint venturers and partner,\) forming the Supplier are to 
be listed. j 

''Supplier Connection Costs" means an amount equal to (a) those Connection Costs associated 
with providing the required connection facilities to connect the Facility to a Transmission 
System (including costs associated with l>1ci l ities provided or work perfom1ed by the Transmitter 
on a third-party basis to the Supplier) that are not Transmitter Connection Costs, multiplied by 
(b) the Contracted Proportion of Capacity. 

"Supplier Event of Default" has the meaning ascribed to it in Section I Cl . l .  

"Supplier Non-acceptance Notice" has the meaning ascribed to it i n  Section 1 3 .3(c). 

''Supplier's Capacity" means that amount of capacity, expressed in MW, that is equivalent to 
the Nameplate Capacity less the Contract Capacity {(lr any given Season. 

·'Supplier's Ccrtilicatc'·, with respect to attaining Commercial Operation, means a certificate 
from the Supplier in the lonn set out in Exhibit W, procured at the expense of the Supplier. 

"Supplier's Interest" means the right. title and interest o f  the Supplier in or to the Facility and 
this Agreen1ent, or any benefit or advantage of any o r  the fOregoing. 

"System Impact Assessment" means a study conducted by the l ESO pursuant to section 6. 1 .5 o f  
Chapter 4 o f  the I ESO Market Rules, to assess the impact o f  a new connection of  the Facility to 
the !ESO-Controllecl Grid, or o f  the modification o f  an existing connection o f  the Facility to the 
1 ESO-Contro !led Grid on the reliability o f  the integrated power system. 

'Tangible Net Worth" means in respect of the Supplier or a Guarantor, at any time and without 
duplication, an amount determined in accordance with GAAP (or !FRS, if the Supplier or 
Guarantor has adopted such standard), and calculated as (a) the aggregate book value o f  a l l  
assets, minus (b) the aggregate book value of  a l l  liabilities, minus (e) the sum of  any amounts 
shown on account o f  patents, patent applications, service n1arks, industrial designs, copyrights, 
trade marks and trade names, and licenses, prepaid assets, goodwill and all  other intangibles. 

''Taxes" means all ad volorem, property, occupation, severance, production, transmission, utility, 
gross production, gross receipts, sales, use, excise and other taxes, govenunental charges, 
licenses, permits and assessments, other than (i) GST and PST and ( ii) taxes based on pro !its, net 
income or net wo1ih. 
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"Term'" has the meaning ascribed to it in Section 9. l (b) .  

""Term Commencement D ate'' has the meaning ascribed t o  it in Section 9 . 1  (b). 

·'Termination Date'' means the date on which this Agreement terminates as a result of an early 
termination o f  this Agre.mnent in accordance with this Agreement. 

·'Test Protoeor· has the meaning ascribed to it in section 1 5 .6(a). 

·'Third PHiod Amount"" has the meaning ascribed to it in Section 6. 1 (b)(iii) . 

·Total Fixed or 
capacity payment applicable fClr a Selllemcnl Month, 
accordance \Nith Exhibit J .  

. .  means the total monthly fixed 
expressed in $, and calculated in 

"'Transrn.ission means a fOr conveying at voltages of more than 50 
kV and includes any structures, equipment or other things used fOr that purpose. 

"'Tnmsrnission System Code"" means the "Transmission System Code" approved by the OEB 
and in effect ffom time to time, \Vhich, among other things, sds the standards f(Jr a ·rransmitter�s 
existing Transrnission System and f{)r expanding the Transmitter�s transmission f�1ci l ities in 
order to connect nc\v customers to it or accommodate increase in capacity or load o f  existing 
customers. 

""Transmitter"" means a Person licensed as a "transmitter" by the OEB m connection with a 
Transmission System. 

·'Transmitter Connection Costs'· means an amount equal to (a) those Connection Costs 
associated \Vitb those Inodiflcations to Transn1itter-o\vned i�!ci!ities required to connect the 
Facility to a Transmission System that only the Transmitter can pedcm11, and that arc payable by 
the Supplier to the Transmitter as required by the Transmission System Code, multiplied by (b) 
the Contracted Proportion o f  Capacity. 

·'Unif' means each generation unit and ancillary equipment f(Jrming part o t'the Facility. 

·'Variable Cosf' means the amount calcu lated on a daily basis in accordance with 
Exhibit J ,  and which is abbreviated as "VEC""· 

1 .2 Exhibits 

The f()1lO\Ving Exhibits are attached to and fOn11 part of this Agreement: 

Exhibit A 

Exhibit B 

Exhibit C 

Project Description 

Contn1ct Capacity, Net Revenue Requirement, and Other Stated Variables 

Form o f  Irrevocable Standby Letter of Credit 
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Exhibit D 

Exhibit E 

Exhibit F 

Exhibit G 

Exhibit H 

Exhibit l 

Exhibit J 
Exhibit K 

Exhibit L 

Exhibit M 

Exhibit N 

Exhibit 0 

Exhibit P 

Exhibit Q 

Exhibit R 

Exhibit S 

Exhibit T 

Exhibit U 

Exhibit V 

Exhibit W 

Exhibit X 

Fonn o f  Guarantee 

Determination o f  Availability 

M ilestone Events and Milestone Dates fi:lr the Facility 

D ispatch Options 

Fonn o f  Directed Dispatch Order 

Form o f  Force Majeure Notice 

Calculation o f CS P  and RSP 

Arbitration Procedures Applicable to Section 1 .6 to 1 . 1 0  inclusive and 
Section 2. 1 2  

Form of  Buyer Guarantee to Support Directed Dispatch (LT) 

Section 1 6.7  Test Conditions 

Form o f  Acknowledgement o f  Secured Lender's Rights 

Form of Quarterly Report 

Key Equipment Suppliers 

Long Tenn Operating Plan 

Annual Operating Plan 

Form of  Certificate of Liability I nsurance 

Fom1 of Certificate of Property I nsurance 

Fonn of Company Representative Notice 

Form o f  Confidentiality Undertaking 

Form o f  Supplier Certificate rc: Commercial Operation 

Form o f  Independent Engineer's Cert i ficate re: Commercial Operation 

Exhibits I, 0, Q, R, S, T, U, V, W, and X, in the forms attached to this Agreement, reflect the 
corresponding limns appearing on the Buyer's Website as at the date o f'  this Agreement. 
However, the Supplier acknowledges and agrees that the Buyer may, at any time and from time 
to lime after the elate of this Agreement, acting reasonably, without notice to the Supplier, amend 
or replace each such form o f  certificates, notice or report, and post such amended or replacement 
form on the Buyer's Website, and lhereaf\er such amended or replaced limn as it appears on the 
Buyer's Website shall replace and shall be used by the Supplier or the Buyer, as the case may be, 
in the stead o f  the then current lorm. Accordingly, it is the responsibility o f  the Supplier to 
ensure that the latest draf\ o f  the relevant limn, as posted on the Buyer's Website, is used. 
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1.3 

The inclusion of headings and a table of contents in this Agreement are fOr convenience o f  
reference only and shall not affect the construction o r  interpretation o f  this Agreement. 

1.4 Gender and N umber 

In this Agreement, unless the context otherwise requires� words importing the singular include 
the plural nnd vice versa and words importing gender include a l l  genders. 

1.5 

Except \Vhere othenvise expressly provided, a l l  amounts in this Agreement are stated, and shall 
be paid, in Dollars. 

1.6 !ESO M arket Rules and Statutes 

(a) tJnless otherwise expressly stipuJatedl any reference in this Agreement to the 
1ESO Market Rules or to a statute or to n regulation or nlle promulgated under a 
statute or to any provision of a statute, regulation or rule shall be a reference to 
the lESO Market Rules, statute, regulation, mle or provision as amended, re
enacted or replaced li"om time to time. In the event o l' any conflict or 
inconsistency with the l ESO Market Rules and the terms of this Agreement, the 
IESO Market Rules shall govern to the extent o f  such conflict or inconsistency. 

(b) To the extent that there is an amendment to the IESO Market Rules lollowing the 
date which is thirty (30) days prior to the date of the submission of the Proposal in 
response to the RFP, unless such amendment is stayed by the OEB, such that the 
Supplier�s economics as contemplated hereunder a fter the introduction o f  such 
change do not substantially reflect the Supplier's economics as contemplated 
hereunder prior to the introduction of such change, then: 

(i) either shall notify the other Party promptly and, in any event, within 
ten ( 1  0) Business Days upon bccon1ing a\:vare o f thc consequences o f  such 
change; 

( ii) the Parties and, at the Buyer's d iscretion, those Other Suppliers who are 
required by the Buyer to participate, shaH engage in good ff1lth 
negotiations to amend this Agreement and the respective agreements of 
those Other Suppl iers on the basis that such amendments together with the 
change in the IESO Market Rules wi ll substant ially rcl1cct the economics 
as contemplated hereunder of the Supp lier and, at the Buyer's discretion, 
those Other Suppliers, prior to the introduction o f  such change in the IESO 
Market Rules; and 
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( iii) if the Parties fai l  to reach agreement on the amendments described in 
Section 1 .6(b)(ii) w ithin sixty (60) days aller the change in the !ESO 
Market Rules became e !Teetive, the matter shall be determined by 
mandatory and binding arbitration, from which there shall be no appeal, 
with such arbitration(s) to be conducted in accordance with the procedures 
set out in Exhibit K. However, i f  the Supplier fails to participate in such 
arbitration, the Supplier acknowledges that it waives its right to participate 
in such arbitration, which shall nevertheless proceed, and the Supplier 
shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such 
award o f  the Arbitration Panel set out in Section 1 .6(c)(iii). 

(c) The terms of this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section 1 .6(b)(iii); 

( ii) by the agreement o f  the Parties made pursuant to and to implement an 
award o r  the Arbitration Panel made pursuant to Section 1 .6(b )( i i i) ;  or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of  the Arbitration Panel made pursuant to Section 
1 .6(b)(iii), where the Supplier iiriled to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effCct from and 
after the date that the change in the !ESO Market Rules became efkctive. 

(d) This Section 1 .6 shall not apply to the circumstances addressed in Sections 1 . 7, 
1 .8 ,  1 .9, and 1 . 1 0, or 2. 1 2. 

1.7 Introduction of thc Day-Ahead Energy Forward Market 

(a) If ( i) the !ESO has made an announcement that the Day-Ahead Energy Forward 
Market is likely to be opened within the succeeding twelve ( 1 2) calendar mollths, 
and (ii) the amendments to the I ESO Market Rules lor the Day-Ahead Energy 
Forward Market have been substantially developed by the !ESO, the Buyer shall 
propose a Replacement Price and Replacement Provision(s), based on Sections 
l .7(b) and 1 .7(c), to the Supplier and, at the Buyer's discretion, those Other 
Suppliers who are required by the Buyer to participate. I f  the Parties are unable to 
agree on the Buyer's proposal or that o f  the Supplier or any o f  those Other 
Suppliers, as the case may be, within sixty (60) days a fter the date the Day-Ahead 
Energy Forward Market is opened tor operation in Ontario, then the Replacement 
Price and the Replacement Provision(s), as applicable, shall be determined by 
mandatory and binding arbitration, trom which there shall be no appeal, with such 
arbitration(s) to be conducted in accordance with the procedures set out in Exhibit 
K. However, i f  the Supplier Erils to participate in such arbitration, the Supplier 
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acknowledges that it waives its right to participate in such arbitration, which shall 
nevertheless proceed, and the Supplier shall be bound by the award of the 
Arbitration Panel and the subsequent amendments to this Agreement made by the 
Buyer to implement such award o f  the Arbitration Panel set om in Section 
l. 7(cl)(iii) . 

(b) For purposes of Section l .7(a), the Replacement Price and the Replacement 
Provision(s) wi l l  be based on the fo llowing principles, with such modifications to 
take effect limn and after the date set out in Section 1 .7(d): 

(i) in Exhibit J, all  references to HOEP will be replaced with an hourly 
Electricity price established under the Day-Ahead Energy Forward Market 
(the and 

(ii) in Exhibit J, all references to Imputed Stm1-Up Hour and Imputed Shut
Down Hour shall continue, but shall be modi tled (the 

by using infOrmation or prices made available under the 
Day-Ahead E nergy Forward Market to deem an operating pattern ft1r a 
lircility with the attributes as set out in this Agreement that emulates a 
t3.ci l ity's commitment to maximize deemed operation during hours o f  
positive Imputed Net Revenue and minimize deemed operation during 
hours of negative Imputed Net Revenue, with due consideration 1()r 
con1pcnsatory market-b,1sed payments that may be made available to such 
generators to offset incuiTed but non-recovered costs, and consideration 
fi:)r any other attributes which may be recognized \Vithin the Day-Ahead 
Energy Fonvanl I\1arkct. 

(c) For purposes of Section 1 .7(a), the following additional principles shall apply in 
Exhihit J if  the Day-Ahead Energy Forward Markel is opened i(Jr operation: 

(i) Start-Up Costs shall continue to he imputed fCrr only one ( l )  Start-Up per 
day in accordance with Exhibit J ;  

(ii) the Facility shall continue to be deemed to commence and cease operation 
based on an I mputed Start-Up Hour and imputed Shut-Down Hour as 
dctennincd in accordance with the provisions o f  Section l .7(b)(ii) above; 
and 

( iii) any amendments to this Agreement to accommodate the of the 
Day-Ahead Energy Forward Market as contemplated by this Section I. 7 
shall be made on the basis that the economic effect or  such amendments 
substant ia l ly  re!lect the Supplier's economics as contemplated hereunder 
prior to the introduction o f  the Day-Ahead Energy Forward MarkeL 
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(d) The tenns o r  this Agreement shall be amended either: 

( i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section L7(a); 

( ii) by the agreement of the Parties made pursuant to and to implement an 
award of the Arbitration Panel, made pursuant to Section 1 .7(a); o r  

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award o f  the Arbitration Panel made pursuant to Section 
1 .7(a), where the Supplier !�riled to participate in such arbitration, 

with such agreement or amendment, as the case may be, having effect from and 
alicr the date the Day-Ahead E nergy Forward Markel was opened lc>r operation in 
Ontario. 

(e) Until such time as this Agreement is amended in accordance with Section l.7(cl), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, and all 
references to HOEP shall continue, and payments o f CSP and RSP shall continue 
to be made until such time, provided that all such payments shall be subject to 
recalculation and readjustment as a result o f  the agreement or award set. out in 
Section 1 .7(d), and any Party owing monies to the other pursuant to such 
recalculation shall pay, within ten ( l 0) Business Days after receipt o f  an invoice 
limn the other Party, such monies owing together with interest at the Interest 
Rate, calculated daily, li"otn and including the time such payments were clue to the 
date of payment therco [ I f  Pre-Dispatch Prices are not applicable in the context 
o f  the Day-Ahead Energy Forward Market, then all references in Stage Il l  of 
Exhibit J to Pre-Dispatch Prices and their use in determining Imputed Start-Up 
Hours and Imputed Shut-Down Hours shall be deleted. 

1 .8 Evolution of the IESO-Administercd Markets 

(a) l f ( i) the !ESO or the Government o f  Ontario have made an announcement with 
the el1ect that a Price Evolution Event is likely to occur within the succeeding 
twelve ( 1 2) calendar months, and ( ii) the replacement rules and regulations 
pertaining to the Price Evolution Event have been approved by the applicable 
authority, the Buyer shall propose a Replacement P rice, based on Section 1 . 8(b), 
to the Supplier and, at the Buyer's discretion, those Other Suppliers who arc 
required by the Buyer to participate. I f  the Parties are unable to agree on the 
Buyer's proposal or that o f' the Supplier or any o f  those Other Suppliers, as the 
case may be, within sixty (60) days atler the elate the Price Evolution Event 
occurs, then the Replacement Price shall be clctem1inecl by mandatory and binding 
arbitration, li'Oin which there shall be no appeal, with such arbilration(s) to be 
conducted in accordance with the procedures set out in Exhibit K. However, if 
the Supplier lcrils to participate in such arbitration, the Supplier acknowledges that 
it waives its right to participate in such arbitration, vvhich shall nevertheless 
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proceed, and the Supplier shall be bound by the award o f  the Arbitration P1mcl 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award o f  the Arbitration Panel set out in Section l ,8(d)(iii). 

(b) For purposes of Section 1 .8(a), a "Price Evolution Event" means thai the !ESO 
Market Rules have changed ( including the implementation o f LM P  by the !ESO) 
such that HOEP or the replacement value for HOEP under a Day-Ahead Energy 
Forward M arket, as determined through the application of Section 1 .  7 is no longer 
provided for, and is replaced by another market-based price signal(s). In such a 
case, this Agreement will be modified based on the following principles, with 
such modifications to take cf1cct from and allcr the date set out in Section 1 . 8(d): 

(i) in Exhibit J, HOEP, or its replacement value under a Day-Ahead Energy 
Forward Market, if applicable, will be replaced with the Ontario 
Electricity market price that most closely emulates the price actually paid 
to Supplier by the Ontario Electricity market for Electricity output from 
the Facility (the and 

(ii) it is expected th31 all other features of Exhibit J will be applicable. 

(c) I f  the l ESO Market Rules are amended to provide l(Jr an installed capacity 
rnarket, then either Party may propose, by notice in writing to the other Party) 
amendments to this Agrcernent and the Buyer and the Supplier and, at the Buyer's 
discretion, those Other Suppliers who are required by the Buyer to participate, 
shaH then engage in good fi1ith negotiations to amend this Agreen1ent and the 
respective agreements o f  those Other Suppliers so as to Jire i litate the Supplier's 
participation in such installed capacity market, on the basis that the economic 
e lTect o f  such amendments substantially rdlect the Supplier's economics as 
contemplated hereunder prior to the introduction o f  the installed cnpacity market. 
f f thc Parties n1il to reach agreement on the amendments described in this Section 
! .8(c), the matter shall be determined by mandatory and binding arbitration, 11-0in 
which there shall be no appeal, with such arbitration(s) to be conducted in 
accordance with the procedures set out in Exhibit K. However, if the Supplier 
bils to participate in such arbitration, the Supplier acknowledges that it waives its 
right to participate in such arbitration, \Vhich shall nevertheless proceed, and the 
Supplier shall be bound by the award of  the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award of 
the Arbitration Panel set out in Section 1 . 8(d)(iii). 

(d) The terms of this Agreement shall be amended either: 

(i) by the agreement of the P arties, where no award of  an Arbitration Panel 
has been made pursuant to Sections I . 8(a) or 1 . 8(c), as the case may be� 

30 

Sou1hwcst CT.·\ ( '!e:tn Em'q::y Supply (C[:"} Con� rae1 - \larch lR. 2009 



(ii) by the agreement of the Parties made pursuant to and in implementation o f  
an award o f  the Arbitration Panel made pursuant to Sections 1 .8(a) or 
l .8(c), as the case may be; or 

(iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of  the Arbitration Panel made pursuant to Sections 
l .8(a) or l .8(c), as the case may be, where the Supplier failed to 
participate in such arbitration, 

\Vith such agreement or amendment, as applicable, having cffCct ffom and after 
the elate that the Price Evolution Event occurred or the installed capacity market 
was introduced, respectively. 

(e) Until such time as this Agreement is amended in accordance with Section l .8(d), 
Exhibit J will continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Sections 1 . 8(a) or l .8(c), as the case may be, 
provided that all such payments shall be subject to recalculation and readjustment 
as a result of the agreement or award set out in Section l .8(d), and any Party 
owing monies to the other pursuant to such recalculation shall, within ten ( 1 0) 
Business Days after receipt of  an invoice !rom the other Party, pay such monies 
owing together with interest at the I nterest Rate, calculated daily, ti·om and 
including the time such payments were clue to the elate o f  payment therco[ 

(f) This Section 1 .8 shall not apply in the circumstances addressed in Section 1 .7 or 
2. 1 2. 

1 .9 Price llnavai!ability Events 

(a) l f (i) the lESO or the Govemmcnt o f  Ontario has made an announcement with the 
effect that a P rice Unavailability Event is likely to occur within the succeeding 
twelve ( 1 2) calendar months, and (ii) the replacement rules and regulations 
pertaining to the Replacement Provision(s) have been approved by the applicable 
authority, the Buyer shall propose Replacement Provision(s), based on Section 
l .9(b), to the Supplier and, at the Buyer's discretion, those Other Suppliers who 
are required by the Buyer to participate. I f  the Parties are unable to agree on the 
Buyer's proposal or that of the Supplier or any o f  those Other Suppliers, as the 
case may be, within sixty (60) days alter the date the Price Unavailability Event 
occurs, then the Replacement Provision(s) shall be determined by mandatory and 
binding arbitration, from which there shall be no appeal, with such arbitration(s) 
to be conducted in accordance with the procedures set out in Exhibit K. However, 
if the Supplier E1ils to participate in such arbitration, the Supplier acknowledges 
that it waives its right to participate in such arbitration, which shall nevertheless 
proceed, and the Supplier shall be bound by the award o f  the Arbitration Panel 
and the subsequent amendments to this Agreement made by the Buyer to 
implement such award o f  the Arbitration Panel set out in Section ! .9(c)(iii). 
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(b) For purposes of Section l .9(a), a ·'Price Event" means that l-!OEP 
or the replacement value lor HOEP under a Day-Ahead Energy Forward Market 
as determined through the application of Section 1.7, the replacement market
based price signals reft>;n-ed to in Section 1 .8 is no longer available. Jn such a 
case, this Agreement will be modified based on the k1llowing principles, with 
such modillcations to take ellect fi·om and after the date set out in Section 1 .9(e) : 

(i) this Agreement will be amended as necessary to ensure the Supplier wi l l  
participate in any revised processes determined by the lESO to l11cil.itate 
conunitment, dispatch, and/or outage scheduling; 

( ii) Exhibit .J will be modified to dcl!ne the Imputed Net Revenue to be based 
on Imputed Variable Energy Costs ior the actual Electricity produced in a 
month and any actual Electricity payments made to the Supplier J(,r 
Electricity produced by the Contract Capacity. l n  calculating the Imputed 
Variable Energy Cost, the stated variables contained in Exhibit B of this 
Agreement will be used, and 

( iii) in Exhibit J, HOEP, or the replacement value l(Jr HOEP under a Day
Ahead Energy Forward M arket as determjned through the application o f  
Section 1 .7, o r  the replacement market-based price signals referred t o  in 
Section 1 .8, wil l  be replaced with the actual price received by the Supplier 
fc)r E lectricity produced by the Facility, 

and the mocii i]cations and amendments described in Sections 1 .9(b)(i), l .9(b)(ii) 
and 1 .9(b)(iii) are collectively re lerred to as the 

(c) The terms o f  this Agreement shall be amended either: 

( i )  by the agreement o f  the Parties, where no award o f  an Arbitration Panel 
bas been made pursuant to Section 1 .9(a); 

(ii) by the agreement of the Parties made pursuant to and to implement an 
aware! o f  the Arbitration Panel, made pursuant to Section l .9(a); or 

(iii) an amendment prepared by the Buyer made pursuant to and to 
implement an award o f  the Arbitration Panel made pursuant to Section 
J .9(a), where the Supplier liti!ed to participate in such arbitration, 

with such or amendment) as the case may be, having effect fl·om and 
a Her the date the Price Unavailability Event occtmcd. 

(d) Until such time as this Agreement is amended in accordance with Section 1 .9(c), 
Exhibit J will  continue to apply to calculate CSP and RSP, as applicable, using the 
Buyer's proposal submitted under Section l .9(a), provided that all such payments 
shall be subject to recalculation and readjustment as a result o r  the agreement or 
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award set out in Section 1 .9(c), and any Party owing monies to the other pursuant 
to such recalculation shall pay, within ten ( I  0) B usiness Days a t1er receipt o f  an 
invoice from the other Party, such monies owing together with interest at the 
Interest Rate, calculated daily, fiom and including the time such payments were 
due to the elate o f  payment thereof. 

(e) This Section 1 .9 shall not apply to the circumstances addressed in Sections 1 .7 
and 1 .8 or 2. 1 2. 

U O  Invalidity, U ncnforceability, or Inapplicability of l n diccs and Other Provisions 

In the event that either the Buyer or the Supplier, acting reasonably, considers that any provision 
of this Agreement is invalid, inapplicable, or unenforceable, or in the event that any index o r  
price quotation referred to i n  this Agreement, including the Gas Price Index (DA), ceases to be 
published, or if the basis therefor is changed materially, then: 

(a) if a provision is considered to be invalid, inapplicable or unenf(nceable, then the 
Party considering such provision to be inval id, inapplicable or unenforceable may 
propose, by notice in writing to the other Party, a replacement provision and the 
Buyer and the Supplier and, at the Buyer's discretion, those Other Suppliers who 
arc required by the Buyer to participate) shall engage in good fltith negotiations to 
replace such provision with a valid, en[()rceable, and applicable provision, the 
economic etlcet o f  which substantially rellects that o f  the invalid, uncnlorceable, 
or inapplicable provision which it replaces; 

(b) i f  any index or price quotation referred to in this Agreement, other than the Gas 
Price Index (DA), ceases to be published, or if the basis therefor is changed 
materially, then the Buyer and the Supplier and, at the Buyer's discretion, those 
Other Suppliers who are required by the Buyer to participate, shall engage in good 
faith negotiations to substitute an available replacement index or price quotation 
that most nearly, o f  those then publicly available, approximates the intent and 
pu�Jose of the index or price quotation that has so ceased or changed and this 
Agreement shall be amended as necessary to accommodate such replacement 
index or price qLrotation; 

(c) if the Gas Price Index (DA) ceases to be published or announced, or if the basis 
therefor is changed materially (the date that the first of such events occurs being 
herein called the "Gas Price Redetermination Date"), then the Buyer and the 
Supplier and, at the Buyer's discretion, those Other Suppliers who are required by 
the Buyer to participate, shall engage in good tirith negotiations to substitute an 
available replacement index or price source that most nearly, o f  those then 
publicly available, approximates the intent and purpose of the Gas Price Index 
(DA) . During the negotiations (and any subsequent arbitration conducted in 
accordance with Sect ion 1 . 1  0( d)) for clctcnnining an alternate Gas Price Index 
(DA), the last Gas Price (DA) in effect bctorc the Gas Price Redetermination Date 
shall continue to be used f(Jr purposes o f  this Agreement as the Gas Price (DA), 
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but if  a replacement index or price source is detennined and this Agreen1ent is 
amended pursuant to Section l . l O(e), an adjustment will be made and such 
replacement index or price source shall be used as the new Gas Price lndex ( DA) 
k>r purposes o f  this Agreement, retroactive from the Gas Price Redetermination 
Date to the date that this Agreement is amended pursuant to Section l.Hl(e), on 
which basis the Monthly Payment in respect o f  such retroactive period shall be 
recalculated and readjusted by the Parties; 

(d) if  a Party does not believe that a provision is invalid, inapplicable or 
unenf{1rceable, or  that the basis f()r any index or price quotation is changed 
materially, or i f  the negotiations set out in Sections l . l O(a) or l . l O(b) or l . ! O(c) 
arc not successfl.Il) then iC the Parties are unable to agree on all such issues and 
any amendments required to this Agreement (the "Replacement Provision(s)") 
within thirty ( 30) days after either the giving o f  the notice under Section l . lO (a) 
onhc occurrence o I' the event in Section l . ! O(b) or l . l  0( c), then the Replacement 
Provision(s) shall be determined by mandatory and binding arbitration from 
which there shall be no appeal, with such arbitration(s) to  be conducted in 
accordance with the procedures set out in Exhibit K. However, if the Supplier 
f�1ils to participate in such arbitration, the Supplier ackncnvledges that it waives Its 
right to participate in such arbitration, which shall nevertheless proceed, and the 
Supplier shall be bound by the award of the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award o f  
the Arbitration Pm1el set out i n  Section L I O(e)(iii); and 

( e) tbe terms o f  this Agreement shall be amended either: 

(i) by the agreement of the Parties, where no award of an Arbitration Panel 
has been made pursuant to Section L 1 O(d); 

(ii) by the agreement of the Parties n1ade pursuant to and in implementation o f  
a n  tnvard of the Arbitration Panel made pursuant to Section 1 . 1  0 (  d); or 

( iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
! . 1  O(d), where the Supplier Jailed to participate in such arbitration, 

with such agree1nent or arnendment, as applicable, having effect as o f  the date of  
the invalidity, inapplicability or uncnfi:>rceabiiity or  limn and a ller the date tbm 
the relevant index or quotation ceased to be published or the basis therd(Jr i.s 
changed mt'.lterlally, as the case may be. 

This Section l .  l 0 shall not apply to the circumstances addressed in Sections l .7, 1 .8, l C) or 2. 1 2. 
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1 . 1 1  Entire Agreement 

This Agreement constitutes the entire agreement between the Parties pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations ( including any 
that may be implied'by statute) and there are no agreements in connection with the subject matter 
o f  this Agreement except as speci fically set forth or refen·ed to in this Agreement. No reliance is 
placed on any warranty, representation, opinion, advice or assertion o f  fact made by a Party to 
this Agreement, or its d irectors, officers, employees or agents, to the other Party to this 
Agreement or its directors, officers, employees or agents, except to the extent that the same has 
been reduced to writing and included as a term o f  this Agreement. 

1 . 1 2  Waiver, Amendment 

Except as expressly provided in this Agreement, no amendment or  waiver of any provision o f  
this Agreement shall be binding nnless executed in writing by the Party to be bound thereby. No 
waiver of any provision of this Agreement shall constitute a waiver of any other provision nor 
shall any vvaiver o f  any provision o f  this Agreement constitute a continuing waiver or operate as 
a waiver oC or estoppel with respect to, any subsequent Lirilure to comply unless otherwise 
expressly provided. 

1 . 1 3  Governing Law 

This Agreement shall be governed by and construed in accordance with the laws of the Province 
o f  Ontario and the federal laws o f  Canada applicable therein. 

1 . 1 4  Preparation of Agreement 

Notwithstanding the li1ct that this Agreement was dral1ed by the Buyer's legal and other 
professional advisors, the Parties acknowledge and agree that any doubt or an1biguity in the 
meaning, application or enfOrceability o f  any tenn or provision of this Agreement shall not be 
construed or interpreted against the Buyer or in favour of the Supplier when intcq1reting such 
temr or provision. by virtue of such fact. 

A RTICLE 2 
DEVELO P!VmNT A N D  OPERATION OF nm FACILITY 

2 . 1  Design and  Construction of  the Facility 

(a) The Supplier agrees to design and build the Facility using Good Engineering and 
Operating Practices and meeting all relevant requirements of  the IESO Market 
Rules, Transmission System Code, the Connection Agreement, in each case, as 
applicable, and all other Laws and Regulations. The Supplier shall ensure that the 
Facility is designed, engineered and constructed to operate in accordance with the 
requirements of this Agreement during the Tenn. 
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(b) The Supplier agrees to provide a single line electrical drawing which identifies the 
as-built Connection Point(s), clearly showing area transmission and distribution 
lc1cilities, including the transmission station(s) that is electrically closest to the 
Facility, 

(c) The Supplier shall at no time a fter the date of this Agreement mocli ly, vary, or 
amend in any material respect any of the Jeatures or  specifications of the Facility 
outlined in Exhibit A (the "Facility Amcmlmenf') without first notifying the 
Buyer in writing and obtaining the Buyer's consent in \vriting, \Vhich consent 
shall not be unreasonably withheld, provided that it shall not be unreasonable JiJr 
the Buyer to \Vithhold its consent to any modification, variation or amendment 
which would, or would be likely to, materially adversely affect the ability o f  the 
Supplier to comply with its obligations under this Agreement Any Facility 
Amendment that has not been consented to by the (other than in instances 
where such consent has been unreasonably withheld) shall, if not removed within 
ten ( 10 )  Business Days a fter such Facility Amendment occurred, constitute a 
Supplier Event of Default. Without limiting the generali ty o f  the foregoing, and 
fC1r purposes of this paragraph� the G1ilure of the Facility to have a Connection 
Point as described in Exhibit A sball be deemed to be a Facility Amendment 

(d) If the Buyer�s consent in >vvriting has been given in relation to a reduction in the 
Contract Capacity pursuant to Section 2 . 1  (c), the Contract Capacity shall be 
deemed to be reduced to the lower amount, e1Tcctivc at the time stnted in such 
notice. 1 f the consent has been g iven in relation to an increase in the 
Contract Capacity pursuant to Section 2. 1 (c) the Contract Capacity shall be 
increased to the higher mnount� effective as o f  the time st::tted in such notice, 
provided that: 

( i) snch increase shall not be e llective until the Supplier perf(mns a Capacity 
Check Test confinni_ng the increased amount of the Contract Capacity; and 

( i i) the Supplier has dciivercc! to the Buyer an amount of Completion and 
PerfOrmnncc Security corresponding lo the increased amount of the 
Annual Average Contract Capacity as calculated in accordance with 
section 6. L 

(e) For purposes or  Section 2, l (c), in the event that the Nameplate Capacity of the 
Facility wil l  be reduced as a result of a term, condition, or restriction imposed by, 
or contained in a permit) certificate, licence or other approval issued by, a 
Governmental Authority in respect o f  the Facility, then the amount by which such 
Nameplate Capacity is reduced shall be deemed to first reduce the Supplier's 
Capacity, with any excess o f  the reduction of the Nameplate Capacity over the 
Supplier's Capacity then being deemed to reduce the Contract Capacity. 

( f) The Supplier shall incorporate each o f  the Emissions Limits f(}r the Facility, as set 
out in Exhibit A, into the Environmental Review Report or the completed 
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environmental assessment for the Facility, and into the Supplier's application to 
the Ontario Ministry o f  the Environment for a Certificate o f  Approval (Air & 
Noise) Operating Permit for the Facility with a specific request in such 
application that the Emissions Limits be imposed as a condition of such 
Certificate of Approval. Notwithstanding the foregoing, where the Supplier 
completed the Environmental Review Report or the environmental assessment for 
the Facility and has received a Certificate of Approval (Air & Noise) Operating 
Permit in respect o f  the Facility prior to the date o f  this Agreement, the Supplier 
shall instead apply to the Ontario M inistry of the Environment to amend such 
permit such that the Emissions Limits are imposed as an additional or amended 
condition o f  such Certificate of Approval. 

(g) The Supplier shall diligently pursue the applications or requests to the Ontario 
Ministry o f  the Environment to impose the Emissions Limits as a condition (or an 
additional or amended condition as the case may be) of the Certificate o f  
Approval as described in Section 2 . 1 ( 1), and shall advise the Buyer from time to 
time, upon request, as to the Supplier's progress in that regard, The Supplier shall 
provide to the Buyer a copy of the application for the Certilicate of Approval (Air 
& Noise) Operating Permit (or the application or request to the Ontario Ministry 
of the Environment to amend such permit, as the case may be), as well as the 
Certificate of Approval (Air & Noise) Operating Permit (or the amended 
Certificate o r  Approval (Air & Noise) Operating Permit, as the case may be) 
when received. 

2.2 Additional Development and Construction Covenants 

(a) The Supplier agrees that the Facility shall be located in the Province of Ontario. 
The Supplier agrees that the Facility shall have a Connection Point as set out in 
Exhibit A and shall affect supply or demand in the IESO-Administcrccl Markets. 

(b) The Supplier agrees to arrange, at its expense (including the payment or all 
Supplier Connection Costs), for all Facility connection requirements in 
accordance with the Connection Agreement to permit the delivery of Electricity to 
the I ESO-Controlled Grid. The Supplier agrees to provide to the Buyer a copy o f  
the Customer Impact Assessment final report and the executed Connection Cost 
Recovery Agreement within ten ( I  0)  Business Days or the Supplier's receipt o f  
each o fsuch documents. 

(c) The Supplier agrees to provide, at its expense, all power system components and 
associated !irc i lities on the Supplier's side of the Connection Po int, including all 
connection lines !rom the Facility to the Connection Point and all transformation, 
switching, synchronizing, protection and control, teleprotection, metering, and 
auxiliary equipmenl (such as grounding, rnonitoring and testing equipment), 
pursuant to requirements deemed necessary by the IESO and the Transmitter (and 
as speci iied in the System I mpact Assessment and the Customer I mpact 
Assessment, as applicable) to protect the safety and security o f  the I ESO-
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2.3 

Controlled Grid and its customers. The equipment to be so provided by the 
Supplier shall include such electrical equipment as the l ESO or the Transmitter 
deem necessary, from time to time, for the sale and secure operation of tbe !ESO
Controlled Grid as required by the IESO Market Rules and the Transmission 
System Code. 

Allocation mu:l Treatment of 
Costs 

ansnrit1ler Connection Costs and Network Upgrade 

(a) The Buyer shall reimburse the Supplier for all Transmitter Connection Costs 
incurred by the Supplier on the following basis: 

(i) The Supplier shall pay all  Transmitter Connection Costs to the Transmitter 
as and \vhen due. 

(ii) The Supplier shall submit to the Buyer an invoice itemizing and 
describing the Transmitter Connection Costs, together with copies of each 
o f  the paid receipts issued by the Transmitter to the Supplier. I f  the 
Transmitter Connection Costs are adjusted subsequent to COD, the 
Supplier shall forthwith provide written evidence thereof to the Buyer. 

(iii) The Buyer shall. within a reasonable time, review the Supplier's invoices 
and copies of each of the paid receipts to verify that aU o f  the amounts 
described in each such invoice constitute Transmitter Connection Costs 
paid by the Supplier to the Transmitter. The Supplier conser1ts to the 
Transmitter disclosing to the Buyer, on request, ali in t()rmat!on relating to 
Transmitter Connect ion Costs, including any information provided by the 
Supplier to the applicable Transmitter that relates to.. or affects, 
Transrnitter Connection Costs. 

(iv) Subject to the Buycr"s review and approval of the Supplier's invoices and 
paid receipts ic1r Transmitter Connection Costs, the Buyer wil l  reimburse 
such Transmitter Connection Costs (fbr greater certainty, \.vithout any 
interest accruing from the date such amounts were paid by the S uppl ier) to 
the Supplier on or bef(we the later of ( i) the date which is sixty (60) days 
a Her submittal o C each invoice and ( i i) the date that is one year prior to the 
M ilestone Date for Commercial Operation of the Facility. 

I f  the OEB issues an order or directi'v'e resulting in an increase or decrease 
in the Transmitter Connection Costs to be paid by the Supplier, then the 
amount of'fransmitter Connection Costs sha l l  be deemed, 11-om the date o f  
such order or  directive, to b e  adjusted by the amount of such increase or 
decrease, and the adjusted unpaid amount or  excess reimbursement shaH 
be paid by the Buyer to the Supplier, or by the Suppiicr to the Buyer, as 
applicable, within sixty (60) days a lter the date that the OEB issues such 
order or directive. 
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(vi) I f  this Agreement has been lenninated by the Buyer as a result of a 
Supplier Event o f  Default, then in  addition to any other remedies available 
to the Buyer under this Agreement, the Supplier shall forfeit all rights to 
receive any payments not reimbursed to the Supplier pursuant to Section 
2.3(a) (iv) as of the Termination Dale on account o l· Transmitter 
Connection Costs, as liquidated dan1ages and not as a penalty. 

(b) The Supplier agrees to cause the Transmitter to construct all Network Upgrades 
that may be required to permit the delivery o f  Electricity and Related Products 
fi·om the Facility to the IESO-Controllcd Grid. The Supplier acknowledges that 
the responsibility for Network Upgrade Costs shall be allocated as between the 
Transmitter and the Supplier as set f(1rth in the Transmission System Code 
provided, however, that if pursuant to an order or dir·ective of the OEB or 
pursuant to the Transmission System Code, the Supplier is  required to pay, 
without reimbursement, any Network Upgrade Costs, then the provisions o f  
Section 2.3 (a) shall apply to such unreimbursed Network Upgrade Costs paid by 
the Supplier, mutatis mutandis. 

2.4 Allocation and Treatment of S upplier Connection Costs 

It" the OEB issues an order or directive resulting in a Transmitter, instead of the Supplier as a 
generator, being responsible for the payment o f  any Supplier Connection Costs, then the Supplier 
shall provide written notice to the Buyer of the issuance o f  such order or directive within ten ( 1 0) 

Business Days o f  its issuance, and the Supplier shall cooperate in good Ltith with the Buyer and 
the Transmitter as required by the Buyer to assess the amount of Supplier Connection Costs {(Jr 
which the Supplier is no longer responsible. Notwithstanding anything in this Agreement to the 
contrary, the Net Revenue Requirement applicable from and a lter the effective elate of such order 
or directive shall be reduced, by mutual agreement, by an tunount commensurate with such 
reduction in Supplier Connection Costs as a result of such OEB order or directive, amortized on 
a straight-line basis over the bahince o l" the Tcm1. 

2.5 Milestone Dates 

(a) The Supplier acknowledges that time is of the essence to the Buyer with respect to 
attaining F inancial Closing and Commercial Operation o r  the Facility by their 
corresponding Milestone Dates set out by the Supplier in Exhibit F, and the 
Parties agree: 

(i) that each of the Milestone Events corresponding to: 

(A) F inancial Closing; and 

(B) attaining Commercial Operation of the Facility, 

shall be achieved in a timely manner and by its corresponding Milestone Date, 
liriling which the Supplier shalf pay to the Buyer within live (5) Business Days 
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afler receipt o f  an invoice from the Buyer, as liquidated damages and not as a 
penally, a sum o f  money equal to: 

(C) $50 per MW multiplied by the Annual Average Contract Capacity 
(as would be determined from and ailer the COD) for each 
calendar day alter the M ilestone Date in respect o f  Financial 
Closing; 

(D)  the amount o f  ( I )  $ 1 50 per M W  multiplied by (2)  the Annual 
Average Contract Capacity (as would be determined from and after 
the COD) for calendar day <iller the Milestone Date, in o f  
Commercial Operation o f  the Facility until the Commercial 
Operation has been achieved, 

However, if Commercial Operation o f  the Facility is achieved on or befOre its 
corresponding Mikstone Date1 then aU l iquidated damages f()f delay in '"'im'v:nn 
Financial Closing paid by the Supplier under this Section 2.5(a) shall be re!i.mcled 
to the Supplier, without interest, two weeks following COD; 

(b)  The maximum time period that liquidated damages sba11 be calculated and 
payable under Section 25(a) by the Supplier: 

(ii) f(Jr failure to meet the Milestone Date in respect o f  Financial Closing, 
shall be ninety (90) days; and 

(iii) for Htilure to meet the Mi lestone Date in respect of Commercial Operation 
o f  the Focility, shall be five hundred and forty-five (545) days. 

(c) if prior to Financial or the date o f  receipt the Buyer of the Completion 
and Perfi:xmance Security, there occurs or arises any incident, event or 
circumstance which results� or is likely to result, in a delay in the aggregate o f  
thirty (30) days o r  more in the achievenwnt o f  Commercial Operation fi:1lknving 
the IVlilestone Date thcref(;r, including delays arising ffom events of Force 
Majeure, the Party li.rsl hccoming aware o f  such delay or likely delay shall 
promptly (and, in any event, within ten ( 1 0) Business Days) notify the other Party 
and the Pa.rties shall meet to discuss for eliminating or reducing, to the 
extent possible and practicable to do so, the impact o f  such delay on the 
dcvelopinent, construction and/or conunissioning o f  the Fac1l.ity in order to 
achieve Commercial Operation by the l\1ilestone Date theref(Jr. 

(d)  If  there occurs or arises any incident, event or circumstance which results, or 1s 
likely to result, in a delay in the aggregate o f  thirty (30)  days or more in achieving 
the Environmental and Site Plan Milestone Events as described in Exhibit F 
f(; lloYving the respective l\!1 ilestonc Date therd(Jr (f()f greater ccrtninty including 
delays arising fi·om events o f  force Majeure), the Party first becoming aware o f  
such delay or likely delay shall promptly (and, in any cvenL within ten ( JO) 
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Business Days) notify the other Party and the Parties shall meet to discuss 
strategies lor eliminating or reducing, to the extent possible and practicable to do 
so, the impact o f  such delay on the development, constmction and/or 
commissioning of the Facility in order to achieve Commercial Operation by the 
Milestone Date therefor. 

2.6 Requirements for Commercial Operation 

(a) The Facility will be deemed to have achieved "Commercial Operation" at the 
point in time when the Buyer has received: 

(i) an IE Certificate, in the fom1 set out in Exhibit X, slating that: 

(A) the Facility has been completed in all material respects, excepting 
punch list items that do not materially and adversely affect the 
ability o f  the Facility to operate in accordance with this 
Agreement; 

(B) the Connection Point o f  the Facility is  at the location specified in 
Exhibit A; 

(C) the Facility has been constmcted, connected, commissioned and 
synchronized to the IESO-Controllcd Grid, such that at least I OO'Y,, 
of the Contract Capacity for the Facility is available to generate 
E lectricity in accordance with the requirements o f  all applicable 
Laws and Regulations; 

(D) the Facility has generated Electricity in compliance with all Laws 
and Regulations for ti.mr (4) continuous hours at an uninterrupted 
rate not less than 1 00% o f  the Contract Capacity Jc1r the Facility. 
This requirement shall be evaluated based on calculation o f  the 
generator output at the Delivery Point net of any Station Service 
Loads, in accordance with the Metering Plan, and shall be satisfied 
if the energy output in each of the li:lUr (4) hours (in M Wh), 
divided by one hour, is equal to or greater than the Contract 
Capacity for the Facility. The Supplier acknowledges and agrees 
that the Contract Capacity lor the Facility and the Station Service 
Loads, as may be n1easured by the f()[egoing test, shall not be 
adjusted for ambient weather or other conditions whatsoever; 

(E) during each o f  the four (4) continuous hours referenced in Section 
2.6(a)(iv) for purposes of E lectricity generation, the level o f  
emissions o f  Nitrogen Oxide (NOx) and Carbon Monoxide (CO) 
levels, as determined using the Guideline A-5 Measurement 
Methodology, did not exceed the respective Emission Limits in 
each of such hours; 
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2.7 

(F) It has been demonstrated, through perfonmmee testing m 
accordance with PTC 46- 1 996 Perlcrrnmnce Test Code on Overall 
Plant Perfommnce lor a combined cycle generation li1cility or 
other equivalent international performance test procedures agreed 
to by the Buyer acting reasonably, an electrical output, measured at 
the Delivery Point net of any Station Service Loads, demonstrating 
the maximum capacity o f  the Facility and the Facility has achieved 
the Contract Capacity lor the Facility. A copy o f  the pcrfi:mnancc 
test report is to be attached to the Independent Engineer's 
certificate. For greater certainty, any obligations of the Supplier 
under this Agree1nent relating to or premised upon the an1ount of  
Nameplate Capacity shall remam m effect, unamended, 
notwithstanding that the maximum capacity o f  the Facility as 
demonstrated during the perfbrmance test may be less th2n the 
Nmneplate Capacity; 

(G) i t  has been demonstrated that the Facility has a minimum Ramp 
Rate over a single five minute interval o f  at least ·'x" M W/minute, 
where ·'x" is a value equal to 4% of the Nameplate Capacity for the 
applicable Season; and 

(ii) a Supplier's Certifieme, in the limn set out in Exhibit W, together with 
such documentation required to be provided under such form to Buyer. 

·rhe Buyer or its Representative shall be entit led, at the Buyer's option, to attend 
the pcdormance and generation tests !l:lr purposes o f  Sections 2.6(a)(iv) and (vi), 
and the Suppiler shall provide to the Buyer confirmation in writing of the timing 
of such tests at least ten ( 1 0) Business Days in advance. 

(b) The Buyer shall notify the Supplier in writing within ten ( l  0) Business Days 
l(lllowing receipt o f  the I E  Ccrtilicate and the Supplier's Certificate rc: 
Cornmercial Operation as to whether the l E  Certi!ic.ate, Supplier's Certilicate, and 
the clocumcnlation provided by the Supplier under the Supplier's Certi licatc arc 
acceptable to the Buyer, acting reasonably. I f  the Buyer determines that the l E  
Certillcate, Supplier's Certificate, or such documentation provided by the 
Supplier under the Supplier's Ccni llc.ate are not acceptable to the Buyer, the 
Buyer shall at the time o f  such notificntion provide to the Supplier reasonable 
particulars in respect o f  the ddiciencies in the IE  Certificate, S upplier's 
Certificate, or such documentation. 

Prior to COD, the Supplier shall provide the Buyer with progress reports as fb l lows: 

(a) By the fifteenth ( 1 5th) day of each calendar quarter following the dale of  this 
Agreement and continuing until COD, the Supplier shall provide the Buyer with 
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quarterly progress reports substantially in the fom1 o f  Exhibit 0, describing the 
status of  efforts made by the Supplier to meet each M ilestone Date and the 
progress o f  the design and construction work and the status o f  permitting and 
approvals relating to the Facility. Such quarterly progress reports shall repmt on 
the progress of all applicable Reportable Events. At the Buyer's request, the 
Supplier shall provide an opportunity lor the Buyer to meet with appropriate 
personnel o f the Supplier to discuss and assess the contents of any such Quarterly 
Progress Report. The Supplier acknowledges that the Quarterly P rogress Reports 
and photographs of the Facility may be posted or printed by the Buyer on its 
website or in publications. 

(b) In addition to the quarterly progress reports it is required to provide pursuant to 
Section 2.7(a), the Supplier shall also provide the Buyer with notice o f  any 
material incident, event or concen1 which may occur o r  arise during the course o f  
the development, construction o r  commissioning of  the Facility, promptly and, in 
any event, within ten ( 1 0) Business Days following the later o[ (i) the Supplier 
bccon1ing aware o f  any such incident, event or concern occurring or arising; and 
( ii) the Supplier becoming aware o f  the materiality of  same, with such timing in 
each case based upon the Supplier having acted in accordance with Good 
Engineering and Operating Practices. 

(c) At the Buyer's request the Supplier shall provide an opportunity lor the Buyer to 
participate as an observer in the Supplier's regular project meetings with its EPC 
Contractor or Other Contractor(s), if any. A copy o f  the minutes o f  the project 
meeting shall be provided to the Buyer if the Buyer participates as an observer at 
any such meeting. 

2.8 Operation Covenants 

(a) The Supplier agrees to own the Facility during the Term and to operate and 
maintain the Facility during the Term using Good Engineering nncl Operating 
Practices, and meeting all applicable requirements of the !ESO Market Rules, the 
Transmission System Code, the Connection Agreement and all other Laws and 
Regulations. For certainty, the Parties acknowledge that the Buyer is not 
purchasing fro m  the Supplier, nor is the Supplier selling to the Buyer, any 
E lectricity or Related Products. 

(b) The Supplier agrees to assume all risk, liabil ity and obligation and to indemnify, 
defend and hold harmless the lndemnitees in respect o f  all actions, causes o f  
action, suits, proceedings, claims, demands, losses, damages, penalties, fines, 
costs, obligations and liabilities arising out o f  a d ischarge o f  any contmninant into 
the natural environment, at or related to, the Facility and any fines or orders of  
any kind that may be levied or made in connection therewith pursuant to the 
Environmental Protection Act (Ontario), the Ontario Water Resources Act 
(Ontario), the Dangerous Goods Transporration Act (Ontario) or other similar 
legislation, whether federal or provincial and all as amended fiom time to time, 
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except to the degree that such discharge shall have been due to the negligence or 
wilfu l  misconduct of  the lndemnitees. 

(c) A Supplier who is also a load f[rcility under the IESO M arket Rules shall be solely 
responsible for all charges (net o f  any applicable credits) in relation to Electricity 
consumed by it in order to operate the Facility in accordance with this Agreement. 

(d) The Supplier shall ensure that the Facility, in its operation docs not exceed any o f  
the Emissions Limits frlr the Facility set out in Exhibit A, as determined using the 
Guideline A-5 Measurcn1ent Methodology, or any emissions limits in the 
Supplier's Certificate o f  Approval (A ir & Noise) Operating Permit fbr the 
Facility • .  whichever is more stringent in any given circumstance. I f  the Supplier 
receives any notice from the Ontario Ministry o r  the Environn1ent regarding or 
alleging non-compliance with the Supplier's Certificate o f  Approval (Air & 
Noise) Operating Permit lbr the Facility, the Supplier shall promptly notify the 
Buyer and provide a copy o f  such notice and other correspondence relating to 
such non-compliance. 

(c) The Supplier shall design and construct the Facility so that: 

( i) if the Facility is configured in an ''n x 1 11 combined-cycle configuration 
(l .e. where 1nore than one gas turbine generator supplies a single steam 
turbine generator). then under conditions where the steam turbine 
generator is not able to deliver any Elect.riclty ( nSTG Failurc0), one or 
more gas turbine generators are ab1e to supply 45o/r} or more of the 
Contract Capacity to the Connection Point within 30 minutes of the STG 
Failure; 

(ii) if the Facility is configured in an nn x mfl combined-cycle configuration 
( i.e. \vhere 'en" is the nurnber o f  gas turbine generators and "'m'1 is more 
than one steam turbine generators), then under conditions where one or 
more steam turbine generators is not able to deliver any Electricity to the 
Connection Po int or vvherc one or more oft.hc gns turbine generators is not 
able to deliver any Electricity to the Connection Point ("Generator Set 
Failure11), one o r  more o f  the remaining gas turbine generators and/or 
steam generators are able to supply 45ry;) or more of  the Contract Capacity 
to the Connection Point within 30 minutes of the Generator Set Failure; 
and 

(ii i) irrespective of the coni)guration of the Facility in  Sections 2.8(e)(i) and 
(ii) above, If one o f  the connection circuits between any gas turbine 
generator or steam turbine generator and the Connection Polnt is unable to 
deliver Electricity ( "Connection Circuit Failure"), then sufficient 
switching exists so that 45%, or more or the Contract Capacity can be 
delivered t.o the Connection Point on the remaining connection circuit(s) 
within 30 minutes o f thc Connection Circuit Failure. 
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2.9 Metering and Dispatch Capabilities 

(a) The Supplier covenants and agrees to provide, at its expense, separate meters and 
ancillary metering and monitoring equipment lor the Facility as required by the 
I ESO Market Rules. The Supplier agrees to allow the Buyer to have viewing 
access rights only to the revenue-quality interval meter data of the Facility to 
calculate the output o f  Electricity from the Facility net o f  any Station Service 
Loads and inclusive lor any loss adjustment factors by establishing an Associated 
Relationship between the Buyer and the Delivery Point o f  the Facility within the 
MVPortlct application tool (or the equivalent thereol), at no cost to the Buyer. 

(b) The Buyer retains the right to audit, at any time during the Term, on reasonable 
notice to the Supplier and during nonnal business hours, the metering equipment 
to confirm the accuracy o f  the Metering Plan, and the meter data o f  Facility to 
confirm the accuracy o f  such data. The Supplier shall have the Metering Plan 
approved by the Buyer and shall deliver a copy to the Buyer for its approval no 
later than sixty (60) days prior to the M i lestone Date for the first Commercial 
Operation test pursuant to Section 2.6. The Buyer agrees to review the Metering 
Plan submitted by the Supplier and to either approve the plan or provide the 
Supplier with its comments within tifieen ( 1 5 ) Business Days after receipt. The 
Supplier will provide the Buyer with a commissioning report for all revenue 
meters referenced in the Metering Plan prior to any use of metered data lor the 
purposes expressed in Section 1 5.6. 

(c) The Supplier shall maintain (or be responsible for arranging on its behalf) a 
system satislrrctory to the Buyer commencing the day prior to the Term 
Commencement Date and continuing every day throughout the Term, to receive 
D irected Dispatch Orders from either the Buyer or the Dispatcher, as the case may 
be, prior to the applicable daily deadlines set out in Exhibit G.  

2 . 10  Insurance Covenants 

(a) The Supplier hereby agrees to put in e !Tect and maintain, or cause its contractors, 
where appropriate, to maintain, from the commencement o f  the construction o f  
the Facility to the expiry o f  the Term, at its own cost and expense, all the 
necessary and appropriate insurance that a prudent Person in the business o f  
developing and operating the Facility would maintain including the policies set 
out in this Section 2. 1 0. All insurance policies to be e iTectcd and maintained as 
required hereunder shall: 

(i) be p laced with insurers licensed to underwrite insurance in the Province o f  
Ontario and having an overall A.M. Best's Rating o f  at least A - (except in 
the case of automobile liability insurance where the minimum rating o f  the 
insurer shall be B+); 
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( ii) provide that they shall continue in elJect and remain unaltered !Cw the 
benefit of the Supplier for a period of not less than sixty (60) days after 
written notice of any cancellation or any cha.nge or amendment restricting 
coverage; and 

(iii) be capable of being reviewed and altered during the term of the policy to 
account f()r any changes in L.aws and Regulations which a ffect coverage 
o f  the risk insured. 

(b) The Supplier sbali put in effect and maintain, or  cansc its contractors, where 
appropriate, to maintainl at a n1inimum, the following insurance policies: 

( i) ''all-risk" property insurance covering property o f  every description 
insuring not less than the fl!l! replacement value of the facility; and 

(/\) for the period prior to the COD: 

( 1 )  shall be in the joint names of at least the Supplier and its 
principal contractors, \Vith no co-insurance restriction; the policy 
shall include as additional insureds all subcontractors and the 
coverage shall not be less than the insurance required by IBC 
forms 4042 and 4047, extended to include testing and 
commissioning, or their equivalent replacement; and 

(2) shall provide delayed start-up coverage on a fixed expense 
basis with an indemnity period o f  not less than twelve ( 1 2) months 
and a deductible waiting period of not more than sixty (60) days; 
and 

tB) lbr the period from and after the COD: 

( J )  shall be in the name o f  the Supplier; and 

(2) shall provide for business interruption coverage on an 
actual loss sustained basis \Vith a waiting period of not more than 
ninety (90) days. 

These policies shall conta in a \Vaiver of subrogation in h1vour of the 
Inclemnitees. Deductihles for these policies shall not exceed $250,000 k1r 
all  losses (other than damage to Equipment (as defined below) which wil l  
be subject to the deductibles set k1rlh in Section 2. lO (b) ( ii)), except Ji.1r 3'% 
o f  full replacement value o f  damage to property (\Nith a minirnum 
deductible o f $250/WO) lOr damage to property arising from or relnting to 
each o f  flood and earthquake. 
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( ii) equipment breakdown insurance, in the joint names of the Supplier and, 
for the period prior to the COD, its principal contractors, insuring not less 
than the ful l  replacement value o f  the boilers, machinery, pressure vessels, 
electrical and n1echanical machines, air conditioning and refrigeration 
systems, computers, communications and electronic systcn1s, service 
supply objects, heat recovery steam generator units, steam turbine 
generator units, generator step-up transformer units and combustion gas 
turbine generator units and all other equipment forming part of the Facility 
(the ''Equipment"). The coverage shall not be less than the insurance 
provided by the limns known and referred to in the insurance industry as 
"Comprehensive Boiler and Machinery form" or "Equipment Breakdown 
Insurance". This policy shall contain a waiver o f  subrogation in !'lYour o f  
the Indemnitees. Deductibles i n  respect o fthis policy o r  the portion o f  the 
"all risk" pmperty insurance relating to the Equipment (as clescribecl in 
Section 2. 1 0(b)(i)) shall not exceed: 

(A) $3 ,000,000 for property damage arising fi·om and relating to 
testing and commissioning of Equipment prior to the COD; and 

(B) $3 ,000,000 Jor property damage arising from and al\er the COD; 

Equiptnent breakdovvn insurance coverage may be obtained as part o f  the 
"all risk" property insurance. 

( iii) commercial general liability insurance on an occurrence basis for death, 
bodily injury and property damage and other types o f  damage that may be 
caused to third parties as a result o f  the Supplier's activities in connection 
with the Facility or pcrfi.mnance o f  its obligations under this Agreement, 
to an inclusive limit o f  not less than $ 1 0,000,000 per occmTence and in 
aggregate and with a deductible not exceeding $ 1 00,000. This policy shall 
include the l ndemnitees as additional insureds and shall be non
contributing and primary with respect to coverage in hwour o !-' the 
Indcn1nitees. The coverage provided shall not be less than the insurance 
required by !BC Form 2 1 00-2, 4- 1 998 (but not its replacement) and !BC 
Fom1 2320 (version in effect as  at  the date hereof but not its replacement). 
The policy shall include the fo llowing coverage: 

(A) broad form products, premises and completed operations liability 
lor a period o f  not less than twenty- fi.1ur (24) months al\er the 
COD; 

(B) cross-liability and severability of  interests clause; 

(C) contingent employer's liability; 

(D) tenant's legal liability ( i f  applicable and with applicable sub limits); 

47 

South l\'('51 (;TA Cll'll!l Energy Supply (CES) Contruct- 1\lnnh 18. 20U9 



(E) blanket contractual liability o f  the Supplier under this Agreement; 

(F) damage Jrising from shoring, blasting, excavating, underpinning, 
demo lit ion pile driving and caisson work, work below ground 
surface, tunnelling7 and grading ( if  applicable); 

(G) non-owned autmnobile liability with blanket contractual coverage 
fOr hired automobiles; and 

(1-l) liability on the part of the Supplier resulting from activities or 
\Vork pcrf(1rmed by its contractors and subcontractors. 

(iv) automobile liability insurance, providing coverage f()r owned, non-owned 
or hired automobiles with a combined liability limit o f  not less than 
$2,000,000 per occun-ence; 

(v) environmental impairment liability insurance, providing coverage fiJr first 
party property damage and site clean-up and any third party c lai_ms J(}r 
bodily injury, property damage and clean-up for any environmental 
incidents arising out of the construction, operation or maintenance o f  the 
Fac i lity, with a limit o f  not less than S5,000,000 per occurrence and in 
aggregate and with a deductible not exceeding $ 1 00,000. This policy shall 
include the l ndemnitees as additional insureds and shall he non
contributing and primary with respect to coverage in 1�1vour o f  the 
lndcmnitccs. The policy shall contain a cross-liability and severability o f  
interests clause; and 

(vi) any additional msurance required to be provided under al l  Laws and 
Regulations. 

(c)  For purposes of the insurance coverage under Sections 2 . 1 0(b)(i) and ( ii ) ,  the 
Supplier may procure and maintain separate insurance policies to cover the period 
prior to the COD and the period l!·mn and allcr the COD. 

(d) The Supplier shall provide the Buyer with proof of the insurance referred to in 
this Agreement in the ku-m attached hereto as Exhibit S (Certificate of Liability 
I nsurance) and as Exhibit T (Certificate of Property Insurance) that references this 
Agreement and confirms the relevant coverage, including endorsements, on or 
bef()re the commencement of the construction of the Facility, and renewals or 
replacements on or be fbrc the expiry of any such insurance. The policies f(rr the 
insurance coverage under Sections 2.  I O(b)(iii) and (v) shall be endorsed to 
provide the Buyer with: 

( i) not less than sixty (60) days notice in \Vriting in advance o f  any 
termination, cancellation or non-rcnc\val thereof: and the Supplier shaH 
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ensure that the Buyer receives such notice prior to the commencement of  
such sixty (60) day period; and 

( ii) notice in writing at the time o f  any material change or amendment thereto 
( including any reduction in limits, increase in deductibles, exhaustion o f  
aggregate limits, and change in named insured), and the Supplier shall 
ensure that the Buyer receives such notice at such time. 

Upon the request o f  the Buyer, the Supplier will provide the Buyer with a copy of  
each insurance policy to  be  furnished within ten ( 1 0) Business Days o f  the request 
being made by the Buyer. The provision to the Buyer o f  any certil!catc o f  
insurance, insurance policy o r  other evidence o f  compliance with this Section 
2. 10 shall not imply acceptance by the Buyer that the extent o f  insurance coverage 
is sufficient and otherwise complies with this Section 2. 10.  

(e) H the Supplier is subject to the Workplace Safety and Insnrance A ct (Ontario), it 
shall submit a valid clearance certillcate o f  Workplace Safety and Insurance Act 
coverage to the Buyer prior to the commencement of construction o f  the Facility. 
In addition, the Supplier shall, from time to time at the request of the Buyer, 
provide additional Workplace Safety and Insurance Act clearance ccrti11cates. 
The Supplier agrees to pay when due, and to ensure that each o f  its contractors 
and subcontractors pays when due, all amounts required to be paid by it and its 
contractors and subcontractors, from time to time from the commencement o f  
constntction o f  the Facil ity, under the Workplace Safe!)' and Insurance Act 
(Ontario), ll1iling which the Buyer shall have the right, in addition to and not in 
substitution for any other right it may have pursuant to this Agreement or 
otherwise at law or in equity, to pay to the Workplace Salety and Insurance Board 
any amount due pursuant to the Workplace Saf£,ty and Insurance Act (Ontario) 
and unpaid by the Supplier or its contractors and subcontractors and to deduct 
such amount trom any amount due and owing ti·om time to time to the Supplier 
pursuant to this Agreement together with all costs incurred by the Buyer in 
connection there\vith. 

(I) In addition to  all other rights and remedies available to the Buyer in this 
Agreement, if the Supplier fails to comply with this Section 2. 1 0, the Buyer shall 
have the right (but not the obligation) to: 

(i) obtain any and all insurance policies that the Supplier has failed to obtain 
and maintain or in respect of which the Supplier has tailed to notify the 
Buyer in the manner contemplated herein. The B uyer shall have the right 
to deliver an invoice to the Supplier containing a statement of the 
reasonable costs of obtaining such insurance policies, together with any 
associated administrative and legal and other reasonable costs 
(collectively, the "'Insurance Costs") and the Supplier shall within ten 
( 1 0) days of  the date o f  receiving such invoice pay to the Buyer an amount 
equal to the Insurance Costs, irrespective o f  whether or not the Buyer 
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proceeds to obtain or has in fact obtained any such insurance policy or 
policies. The Parties agree that the Insurance Costs are a reasonable pre
estimate o f  damagcs and not a penalty. I f  the Supplier !ails to pay to the 
Buyer the amount o f  the Insurance Costs, the Buyer shall be entitled to 
draw and retain from the Completion and Performance Security the 
amount o f  the Insurance Costs; or 

( ii) withhold any Contingent Support Payment until such t ime as the Supplier 
provides the certificates of insurance or copies o f  insurance policies as 
required under this Section 2 . 1 0 .  

(g) Where the Supplier is made up of more than one legal entity (whether in the lcxm 
o f  partnership, joint venture or otherwise), the Supplier shall provide to the Buyer 
an direction designating one such legal entity as responsible tOr all 
insurance matters under this Section 2. Hl, and fOr the provision of in1LJrmatlon i n  
relation thereto to the Buyer as contemplated i n  this Agreement, and such entity 
shall be so responsible. The Supplier agrees that such designate shall be 
authorized to bind the Supplier and all legal entities constituting the Supplier i n  
respect of a l l  matters relating to  this Section 2. ! 0. 

(a) The Buyer and the Supplier shall each comply, in all material respects, with all 
Laws and Regulations required to perf(lrm or con1ply with their respective 
obligations under this Agreement 

(b) The Buyer and the Supplier shall each fi.rmish, in a t imely manner, inlbrmation to 
Governmental Authorities and shall each obtain and maintain in good standing 
any Jiccncc, permit, certificate, registration, authorization, consent or approval o f  
any Governn1ental Authority required to perfbrm or comply \vith their respective 
obligations under this Agrcernent, including such licensing as is required by the 
OEB. \Vithout limiting the generality o C the f(Jregoing, the Supplier agrees to 
meet all applicable Facility registration requirements as spcciJ!ed in the l ESO 
Market Rules. 

(c) The Supplier shall register with the !ESO as a "Metered Market Participant"' and 
as a "Generator'' pursuant to the l ESO Markel Rules. The settlement o C  Markel 
Settlement Charges shall take place directly between the Supplier as the ·'Metered 
Market Participant"' and the JESO, and any costs incurred by the Supplier acting 
as the "'Metered Market Participant" pursuant to the l ESO Market Rules in respect 
o C  this Agreement shall be charged to and be the sole responsibility o f  the 
Supplier, unless otherwise expressly determined pmsuant to Section 1 .6, 1 .7, 1 . 8 

or l .9 hereof 
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2.12 Environmental Attributes 

(a) The Supplier shall fi·om time to time during the Term o f  this Agreement obtain, 
qualify, and register with the relevant authorities or agencies all Environmental 
Attributes that are created by, o r  allocated or credited to, the Facility pursuant to 
Laws and Regulations ( including the Ontario Emissions Trading Program, if  
applicable to the Facility) (collect ively, the "Regulatory Environmental 
Attributes"). 

(b) The Supplier shall be entitled to any and all right, title and interest in any 
Regulatory Environmental Attributes attributable to the Facility that were 
available under the Ontario Emissions Trading Program as o f  March 1 3, 2009 
COETP Attributes"). However, the amount o f  the Supplier's entitlement to any 
such OETP Attributes shall be determined with reference to the levels in c rlecl 
under the Ontario Emissions Trading Program as o f  the date o f  the Supplier's 
claim from time to time to any such entitlement. For certainty, revenue arising 
!rom such OETP Attributes will not be included in I mputed Net Revenue lor 
purposes of Exhibit J. 

(c) With respect to Regulatory Environmental Attributes, other than OETP 
Attributes: 

( i) The Buyer shall be entitled to any and all right, title and interest in any 
Regulatory Environmental Attributes created, credited or allocated to the 
Facility in an amount related to Contracted Facility Operation; and 

(ii) The Supplier shall be entitled to any and all right, title and interest in any 
remaining Regulatory Environmental Attributes net o f  the Buyer's 
entitlement in Section 2. 1 2(c)(i). 

Further to Section 16 . 1 3 ,  each of the SLtpplier and the Buyer shall do all such 
li.niher acts and execute and deliver or caLtse to be done, executed or delivered all 
such further acts, deeds, documents, assurances and things as may be required, 
acting reasonably, in order to give e[Tect to the provisions o f  this Section 2. 1 2(c), 
including assigning, trans1Crring or, i f  necessary, holding in trust for the other 
Party, such Regulatory Environmental Attriblltcs. 

(d) The Supplier shall not participate in any voluntary programs with respect to any 
Environmental Attributes associated with the Facility without the prior written 
consent of the Buyer, which consent may be unreasonably withheld. 

(e) The Parties acknowledge that the Government o f  Canada and the Government o f  
Ontario may, from time to time during the Tcn11 of  this Agreement, implcrnent 
Laws and Regulations covering Greenhouse Gas emissions that may be applicable 
to the Facility and that may contain provisions requiring the Facility to have, 
obtain and/or retire permits, credits, allowances, offsets, or similar instruments or 
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other compliance mechanisms Emissions Credits�') in connection \Vith 
the emission o f  Greenhouse Gases due to the operation o fthe Facility or prescribe 
other compliance mechanisms (the ''GHG Laws and Rcguiatinm''). l f the GHG 
Laws and Regulations are promulgated, and once the applicable details of the 
GHG Laws and Regulations and the details o f  their application to the Facility arc 
known, then notwithstanding Section 2. 1 2( c). the Buyer agrees to propose such 
amendments to this Agreement (the Provision(s)'') to the Supplier 
and, at the Buyer's discretion, to all o f  the Other Suppliers who arc required by 
the Buyer to participate, based on the principles set out in Section 2. l 2(f) (the 
''GI-IG Amendment I f  the Parties are unable to agree on the 
Buyer's proposal or that o f  the Supplier or any o f  those Other Suppl iers, as the 
case may be, within sixty (60) days after the applicable details o f  the GHG Laws 
and Regulations have been published in final form, then the Replacement 
Provision(s) shall be determined mandatory and binding arbitration, from 
which shall be no appeal, with such arbitration(s) to he conducted in 
accordance with the procedures set out in Exhibit l .  i f  the Supplier llrils 
to participate in such arbitration, the Supplier acknowledges tbat it waives its right 
to participate in such arbitration, \Vhich shall nevertheless proceed, and the 
Supplier shall be bound by the award o f  the Arbitration Panel and the subsequent 
amendments to this Agreement made by the Buyer to implement such award of 
the Arbitration Panel pursuam to Section 2 . 1 2(g). 

(!) For the purposes of Section 2 . 1 2(e), the GHG Amendment Principles upon which 
the Replacement Provision(s) will be based arc as Rrllows: 

( i) The objective o f  the amendments, together with the GHG Laws and 
Regulations, will be to substantially reflect the economics of the S upplier 
under this Agreen1ent with respect to Contracted Facility Operation prior 
to the implementation of the GHG Laws and Regulations. 

(ii) I f  GHG Emissions Credits arc created by, or allocated or credited to, the 
Facility, such GHG E missions Credits will be allocated to the operation of 
the Facility based on: 

the requirements of Contracted Facility Operation; and 

(B) the requirements of  operation of the Facility that is not Contracted 
Facility Operation, i f  and to the extent that the requirements o f  
Contracted Facility Operation have been satisfied. 

( i i i )  I r GHG Emissions Credits arc required by Gl-!G Laws and Regulations lc1r 
Contracted Facility Operation and the amount of  GHG Emission Credits, 
if any, allocated to Contracted Facility Operation is less than the amount 
required by GHG Laws and Regulations l(>r Contracted Facility Operation, 
the amendments nmy include, at the option o f  the Buyer: 
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(A) amendments to Exhibit J; or 

(B) the addition of provisions which allow or require the Buyer to pay 
to the Supplier the reasonable cost o f  any required GHG Emissions 
Credits beyond the amount that are available to the Supplier 
(acting prudently and excluding transaction costs); or 

(C) the addition of provisions which allow or require the Buyer to 
obtain the GHG Emissions Credits and transfer them to the 
Supplier at no cost to the Supplier; or 

(D) the addition of  provisions which allow or require the Buyer to pay 
any compliance penalties associated with any deficit in required 
GHG Emissions Credits; or 

(E) the addition of provisions which enable the Buyer to require the 
Supplier to stop delivering Electricity beyond a specified amount 
below the maximum amount o f  Contracted Facility Operation 
otherwise permitted under this Agreement together with the 
necessary amendments to Exhibit J. 

(iv) l f GHG Emissions Credits are required by GHG Laws and Regulations !tlr 
Contracted Facility Operation and the amount o f  GHG Emission Credits, 
i f  any, allocated to Contracted Facility Operation is greater than the 
amount required by GHG Laws and Regulations !(Jr Contracted Facility 
Operation, the Buyer shall be entitled to any and all right, title and interest 
in any such excess GHG Emissions Credits, 

(v) l f GHG Emissions Credits are required by G l-IG Laws and Regulations klr 
the operation o f  the Facility that is not Contracted Facility Operation, the 
Supplier is solely responsible f(Jr ensuring that it has a sufficient amount 
ofGl-!G Emissions Credits !or such operation. 

(g) The ten11s of this Agreement shall be amended either: 

( i) by the agreement of  the Parties, where no award of  an Arbitration Panel 
has been made pursuant to Section 2,  1 2 ( !) ;  

( ii) by the agreement of the Parties made pursuant to and to implement an 
award o f  the Arbitration Panel, made pursuant to Section 2, 1 2(1) ;  or  

( iii) by an amendment prepared by the Buyer made pursuant to and to 
implement an award of the Arbitration Panel made pursuant to Section 
2, 1 2( !), where the Supplier !ailed to participate in such arbitration, 
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3 . 1  

\Vith such agreement or  amendment, as  the case ma.y be, having effect i:J:om nnd 
a tier the date that the applicable details o C  such GHG Laws and Regulations, and 
their effect on Contracted facility Operation, were known. 

ARTICLE 3 
D ISPATCH OPTIONS 

The Buyer shall have the right, irorn time to t ime throughout the Ten11, to select the dispatch 
mechanisn1 goven1ing the Facility (the in every given hour o f  the Term in 
accordance with, and subject to, the provisions of this Article 3 .  

The Buyer's Dispatch R ights shall be  restricted to  the Deemed Dispatch Option and the D irected 
Dispatch Option in each case as described in Exhibit G. 

3.3 

(a) The Buyer shall be entitled, without the consent of the Supplier, to appoint any 
Person from time to time throughotJt the Term and i(Jr any suned length of time 
up to the balance of the Term (the "Dispat to exercise the D ispatch Rights 
under the Directed Dispatch Option in the place of the Buyer. 

(b) The appointment of the D ispatcher win be made on the fo llowing basis: 

(i) the Buyer wil l  provide wriHcn notice to the Supplier at least live (5) 
Business prior to the exercise o f  Dispatch Rights by the Dispatcher; 

(ii) the Dispatcher shall be entitled, during the term of its appointment, to 
exercise the D ispnteh Rights under the Directed Dispatch Option in the 
place o f  the Buyer and communicate all D irected Dispatch Orders directly 
with the Supplier. the Dispatcher shall not have the authority to 
act for, or in the place o f, the Buyer in any other respect under this 
Agreement and shall not be directly liable to the Supplier; 

( iii) the appointment of the Dispatcher wil l  not relieve the Buyer of its 
obligations to the Supplier under this Agreement, and all Monthly 
Payments shall continue to be made and sell led d irectly between the Buyer 
and the Supplier; and 

( iv) the appointment of the Dispatcher may be revoked by the Buyer at any 
time prior to the expiry o f  the term of the D ispatcher's appo intment by 
providing written notice to the Supplier at least one ( ! ) Business Day prior 
to the revocation o f  the appointrncnt o f  the Dispatcher. For greater 
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certainty, the revocation o f  the appointment o f  the Dispatcher shall not 
affect the validity o f  any outstanding D irected Dispatch Order, which shall 
continue to be govemed by the tenns of Exhibit G. 

3.4 Future To!liug Dispatch 

The Parties acknowledge that the market lor Electricity and Related Products continues to evolve 
within the Province of Ontario, and that it is important to the Buyer to encourage market 
evolution in certain directions. Subject to Section l 2 . l (h), the Supplier agrees that if requested 
to do so by the Buyer, it will enter into good faith negotiations with the Buyer to allow the 
Contract Capacity to be dispatched by the Buyer, a Dispatcher or an assignee o f  the Buyer during 
all or any portion o f  the then remaining Term on a tolling basis, provided that it shall be a 
principle o f  such negotiations that the Supplier shall not be required to accept any tolling 
dispatch mechanism which adversely impacts the Supplier's economics as contemplated 
hereunder prior to the introduction o f  such tolling dispatch mechanism. Any disputes arising 
under this Section 3.4 are not Slrbjeet to resolution pursuant lo Section 16 .2.  

ARTlCL E 4 
OPERATION O f  FACI LITY AND PAYMENT O BLIGATIONS 

4 . 1  Operation of facility During the Term 

(a) From and a!\er the beginning o f  the hour ending 0 1 :00 (EST) of the Term 
Commencement Date, the Supplier agrees to operate the Facility in accordance 
with the tenns of this Agreement, and the Monthly Payments shall begin to accrue 
and be payable in accordance with Section 4.2 and Article 5. For certainty, the 
Parties acknowledge that the Buyer is not purchasing fiom the Supplier, nor is the 
Supplier selling to the Buyer, any Electricity or Related Products. 

(b) The Supplier will provide the Buyer with prior written notice o f  the development 
by the Supplier of any Future Contract Related Products ti·om time lo time. 

4.2 Payment Amounts 

(a) The "Monthly Payment" shall be an amount equal to one oft  he l\1llowing: 

(i) the Contingent S upport Payment, if any, which shall be owed by the Buyer 
to the Supplier; or  

( ii) the Revenue Sharing Payment, if any, which shall be owed by the Supplier 
to the Buyer. 

4.3 Supplier Option to Reduce Contract Capacity 

At any time within the six (6) month period immediately prior to the Milestone Date lor 
Commercial Operation of the Facil ity, the Supplier shall, once during such period, have the right 
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to reduce the Season I Contract Capacity, the Season 2 Contract Capacity, the Season 3 Contract 
Capacity and/or the Season 4 Contract Capacity to a lower amount by providing written notice 
thereof to the Buyer during such period, provided that any such reduction: 

(a) shall not be greater than 5o/t) of the Annual Average Contract Capacity; or 

(b) shall not result in a Season 3 Contract Capacity of less than 750 MW; or 

(c) shall not result in the inability o f  the Facility to provide 45'% or more of the 
Contract Capacity in any Season under N - 1  Generating Facility Conditions. 

The reduction in the Contract Capacity set out in this Section 4.3 shall take effect on COD, 
provided that there is no Supplier Event of Default as of COD. The Supplier acknowledges that 
any such reductions in the Contract Capacity shall not reduce any ohligations of the Supplier in 
existence prior to the eiTective date of such reduction and that such reductions shall be 
permanent and the Contract Capacity, as reduced, cannot be increased at any point during the 
balance of the Term. 

4.4 

The Supplier is liable for and shall pay, or cause to be paid, or reimburse the Buyer if the Buyer 
has paid, a l l  Taxes applicable to any Revenue Sharing Payment due to the Buyer. If any GST or 
PST is payable in connection with the Revenue Sharing Payment, such GST or PST shall be paid 
by the Supplier. I n  the event that the Buyer is required to remit such Taxes, the amount thereof 
shall be deducted lio m  any sums becoming due to the Supplier hereunder, or shall be added to 
any sums becoming due to the Buyer hereunder. 

4.5 for Taxes 

The Buyer is liable f(lr and shall pay, or cause to be paid, or reimburse the Supplier if the 
Supplier has paid, all Taxes applicable to any Contingent Support Payment clue to the Supplier. 
I f  any GST or PST is payable in connection with the Contingent Support Payment, such GST or 
PST shall be paid by the Buyer. Jn the event that the Supplier is  required to remit such Taxes, 
the amount thereof shall be deducted from any sun1s becoming due to the Buyer hereunder, or 
shall be added to any sums becoming due to the Supplier hereunder. 

4.6 

ff the Supplier is or becomes a non-resident of Canada, as that term is det!ned in the lTA, the 
Supplier shall notify the Buyer forthwith of such status and shall provide the Buyer with 
in f(mnation su l'ficienl to permit the Buyer to comply with any withholding or other Tax 
obligations� to which the Buyer n1ay be subject as a result thereof I f  the Buyer incurs any 
\:vithho1ding or other similar Taxes as a result of such non-residency, then payments under this 
Agreement by the Buyer shall be reduced by the amount of such withholding Taxes and the 
Buyer shall remit such withholding Taxes to the applicable taxing authorities. The Buyer shali 
within sixty (60) days aHcr remitting such Taxes, notify the Supplier in writing, providing 
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reasonable detail o f  such payment so that the Supplier may claim any qpplicable rebates, refunds 
or credits from the applicable taxing authorities. I C  a fter the Buyer has paid such amounts, the 
Buyer receives a refund, rebate or credit on account o f  such Taxes, then the Buyer shall promptly 
remit such refund, rebate or credit amount to the Supplier. 

ARTICLE 5 
STATEMENTS AND PAYMENTS 

5 . 1  Meter and Other Data 

(a) The Supplier agrees to provide to the Buyer access to the meters in the Metering 
Plan to accommodate remote interrogation o f  the metered data on a daily basis. 
The Supplier agrees to provide to the Buyer, at all times, access to any other 
information relating to the Facility that the Supplier has provided to, or received 
from, the IESO fi'om time to time. The Buyer agrees to provide to the Supplier, 
upon the Supplier's request, any Market Price infc1rmation and any other 
infclrmation that the Buyer will be utilizing in preparing any S tatement that is not 
available directly to the Supplier lrom the IESO. Upon a Party becoming aware 
of any errors or omission_') in any data or infOrn1ation provided in accordance with 
this Section 5. 1 ,  such Party shall notify the other Party, and if applicable, the 
I ESO in accordance with the IESO Market Rules, o n  a timely basis. 

(b) Notwithstanding the fc1regoing, the Parties acknowledge and agree that all 
Statements shall be prepared based on market price in l(1fmation and settlement 
data from the I ES O  and in the event of a d iscrepancy between market price 
informat ion and settlement data from the I E SO and in fi:lfmation received directly 
from the Supplier pursuant to Section 5 . l (a), then the market price information 
and settlement data from the l ESO shall, subject to Section 5 .7 ,  be considered to 
be correct. 

5.2 Statements 

The Buyer shall prepare and deliver a settlement statement (the "Statement") to the Supplier, 
within len ( 1 0) Business Days a tier the end o f  each calendar month in the Term that is the 
subject o f  the Statement (the "Settlement Month"), setting out the basis [or the Monthly 
Payment with respect to the Settlement Month, as well as the basis for any other payments owing 
under this Agreement by either Party to the other in the Settlement Month. A S tatement may be 
delivered by the Buyer to the Supplier by facsimile or electronic means and shall include the 
reference number assigned to this Agreement by the Buyer and a description o f  the components 
of the Monthly Payment and other payments, as described in this Agreement, including Sections 
2.3(a)(iv) and 4.2, as applicable, owing to the Supplier for the Settlement Month. 

5.3 Payment 

The Party owing the Monthly Payment shall remit to the other Party !i.lll payment in respect o f  
the Statement no later than twenty (20) Business Days after the end o f  the S ettlement Month to 
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which the Statement relates (the Date"). Any and all payments required to be made 
by either Party under any provision of this Agreement shall be made by wire transfer to the 
applicable account designated in Section 5.5� or as othenvisc agreed by the Parties. 

5.4 I n terest 

The Party owing the Monthly Payment shall pay interest on any late payment to the other Party. 
from the Payment Date to the date o f  payment, unless such late payment was through the fault of  
the other Party. The interest rate applicable to  such late payment shall be the Interest Rate in  
e fTect on the elate that the payment went into arrears, calculated daily, but shall not. under any 
circumstances, exceed the maximum interest rate permitted by Laws and Regulations. 

5.5 Account I n formation 

Account J(x payments to Supplier: 

Bank: 
Bank address: 
Account Name: 
Account Number: 
Transit Number: 

N11mbcr: 

The Buyer acknowledges that the account inli:mnation and GST registration number o f  the 
Supplier above constitutes Supplier's ConJic!ential lniormation and is subject to the obligations 
of the Buyer as set out in Article 8 .  

Account fL1r payments to Buyer: 

Royal Bank o f  Canada 
Main Branch 
200 Street, Main Floor 
Toronto, ON M5.1 2.15 

Account Number: 
Transit Number: 

["*] 
00002 

854 1 95039RTOOO l 

The Supplier acknowledges that tbe account information and GST registration number o f  the 
Buyer above constitutes Buyer's Con fidential information and is subject to the obligations of the 
Supplier as set ow in Article 8. 

Either Party may change its account information from tin1c to time by written notice to the other 
ln accordance w ith Section l 5.7 .  
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5.6 Adjustment to Statement 

(a) Each Statement shall be subject to adjustment lor errors in arithmetic, 
computation, or other errors, raised by a Party during the period o f  one ( l )  year 
following the end o f  the calendar year in  which such Statement was issued. I f  
there are no complaints raised, or i f  any complaints raised i n  the time period have 
been resolved, such Statement shall be final and subject to no firrther adjustment 
after the expiration of such period. 

(b) Notwithstanding the foregoing, the determination by the !ESO of any in!cmnation 
shall be final and binding on the Parties in accordance with the IESO Market 
Rules, and without limiting the generality o f  the foregoing, if a Statement contains 
an en-or in the data or information issued by the IESO which the IESO has 
requested be corrected, then the one ( I )  year limit set f(Jrth in Section 5.6(a) shall 
not apply to the correction of such error or the Buyer's abil ity to readjust the 
Statement. 

(c) Subject to Section 5.7, any adjustment to a Statement made pursuant to this 
Section 5.6 shall be made in the next subsequent Statement. 

5. 7 Disputed Statement 

I f  the Supplier disputes a Statement or any portion thereoC the Party owing any amount set forth 
in the Statement shall, notwithstanding such dispute, pay the entire amount set fClrth in  the 
Statement to the other Party. The Supplier shall provide written notice to the Buyer setting out 
the portions or the Statement that are in dispute with a brief explanation o f  the dispute. l f it is 
subsequently determined or agreed that an adjustment to the Statement is  appropriate, the Buyer 
will promptly prepare a revised Statement. Any overpayment or underpayment of any amount 
due under a Statement shall bear interest at the Interest Rate, calculated daily, from and including 
the time o f  such overpayment or underpayment to the elate o f  the refund or payment thereof 
Payment pursuant to the revised Statement shall be made on the tenth ( l Oth) Business Day 
following the date on which the revised Statement is  delivered to the Supplier. I f  a Statement 
dispute has not been resolved between the Parties within five (5)  Business Days aller receipt of  
written notice of  such dispute by the Buyer, the dispute may be submitted by either Party to a 
Senior Conference pursuant to the terms o f  Section 1 6 . 1 .  

5.8 Statements and Payment Records 

The Pmiies shall keep all books and records necessary to support the information contained in  
and with respect to each Statement and Monthly Payment made thereunder, in  accordance with 
Section J 5.2.  
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ARTICLE 6 
CREDIT A N D  SECURHY REQUI REMENTS 

6.1 Completion and Performance Security 

(a) The Parties acknowledge that the Supplier has, prior to the execution of this 
Agreement, provided to the Buyer security f<1r the performance o f  the Supplier's 
obligations under this Agreement in an amount equal to $2,000,000 (the "First 
Pel'iod Amoonf') and in the form described in Section 6.2 (the "Initial 

and Peli'ormance Security"). The Supplier shall maintain the 
Initial Completion and P erformance Security fmm the date o f  this Agreement to 
the date that is thirty (30) days after the date o fthis Agreement. 

(b) The Supplier must post and maintain secnrity tor the performance o f  the 
Supplier's obligations under this Agreement (together the I n itial Cmnpletion 
and Perf()rmance Security, the and Pc:rforn1ance in the 
amonnt and for the period specified below: 

( i) from the date that is thirty (30) days after the date o f  this Agreement to the 
first date specified in Section 6. l (b)(ii), additional security resulting in an 
aggregate security ( inclnsive o f  the First Period Amount) o r  $ 1 0,000,000 
(the "Second Period Amount"); 

(ii) from the date that is sixty (60) days ailer the date of this Agreement to the 
first date speciilcd in Section 6 . l (h)(iii), additional security resulting in an 
aggregate security ( inclusive of the First Period Amount and the Second 
Period Amount) o f  $20,000,000 (the 'Third Period Amount"); 

( iii) tram the date that is ninety (90) days after the date of this Agreement to 
the earlier o f  the Financial Closing Milestone Date and the date that is 
three hundred and sixty-Eve (365) days ailcr the date o f  this Agreement, 
additional security resulting in an aggregate security (inclusive o f  the First 
Period Amount, the Second Period Amount and the Third Period Amount) 
o f$30,000,000 (the ''Fourth Period Amount''); 

(iv) from the earlier o f  the Financial Closing M ilestone Date and the date that 
is three hundred and sixty-five (365) days after the date o f  this Agreement 
until such time as the amount o f  the Completion and Perf(;rmance Security 
is reduced to the amount specified in Section 6. 1 (b)(v), additional security 
resulting in an aggregate security (inclusive o f  the First Period Amount, 
the Second Period Amount, the Third Period Amount and the Fourth 
Period Amount) o f  $45,000,000 (the "Fifth Perioti J\IllOUIIl 

(v) cfTective upon the COD (provided that any liquidated damages payable by 
the Supplier to the Buyer under Section 2 . 5  have been paid by the Supplier 
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to the Buyer) to the first date specified in Section 6. ! (b)(vi), the 
Completion and Performance Security shall be reduced to $25,000,000; 

(vi) from the date that is the filth anniversary of the COD to the first date 
specified in Section 6. l (b)(vii), the Completion and Performance Security 
shall be reduced to $ 1 5,000,000; 

(vii) from the date that is the tenth aillliversary o f  the COD to the first date 
specified in Section 6 . l (b)(viii), the Completion and Performance Security 
shall be reduced to $ 1  0,000,000; 

(viii) from the date that is the fifteenth anniversary o f  the COD to the end of the 
Term, the Completion and Perfc,rmance Security shall be reduced to 
$7,500,000. 

(c) Notwithstanding any other provision o f  this Agreement, no delay, including a 
delay resulting from an event o f  Force Majeure, shall extend the date by which 
any component of the Completion and Pedormance Security is required to be 
provided by the Supplier. 

(d) in the event that Buyer, in accordance with this Agreement, has recovered monies 
that were due to it using al l  or part of the Completion and Performance Security, 
the Supplier shall lc,rthwith provide replacement security to cover an amount 
equal to that recovered or paid out of the Completion and Performance Security in 
the amended amount, the Buyer wil l  retum to the Supplier the original 
Completion and Perfonnance Security. 

6.2 Composition of Security 

(a) Prior to the COD, the obligation of  the Supplier to post and maintain Completion 
and Perlormancc Security as required by Sections 6. l (b)(i), (ii), (iii), and ( iv) 
must be satisfied by the Supplier providing to the Buyer a Letter of Credit, 
ceriif!ed cheque, bank drat\, or other equivalent lorm o f  security acceptable to the 
Buyer lor the fi.Il l  amount, but, f<.H ceriainty, shall not include guarantees. 

(b) From and aller the date o f  receipt by the S ttpplier o f  the con tinuation o f  the Buyer 
described in Section 2.6(b) in respect o f  COD, the Completion and Perfcmnance 
Security shall be provided as set out in Section 6.2(b)(i) or (ii) below: 

(i) a Letter of Credit, certified cheque, bank drall, or other equivalent form o f  
security acceptable to the Buyer, fc1r the litll amount o f  the Completion 
and Pertormance Security; or 

(ii) subject to Section 6.2(d), a Guarantee, up to a maximum amount 
determined pursuant to Section 6.4, but not to exceed ninety percent 
(90'X,) of the amount o f  the Completion and Perf(Jrmance Security, 

6 1  

Southne'if GTA Cleuu Ener[!y Supply (CES) Contn1tt - :\larrh 18, 21HI<J 



together with a Letter o f  Credit, certified cheque, bank draft, or other 
equivalent f(mn of security acceptable to the Buyer, for the balance of the 
amount of the Completion and P erformance S ecurity. 

To the extent that the amount of the Guarantee requirernent increases or decreases 
fi·mn time to time in accordance with this Article 6, the amount o f  the Letter o f  
Credit shall coJTcspondingly b e  required to b e  decreased o r  increased, 
respectively, so that the total amount of the Completion and Perfc1rmance Security 
held by the Buyer at a l l  times JTom and a fter the COD remains in an aggregate 
amount as required pursuant to Section 6. 1 .  

(c) I f  the aggregate ofthe Supplier's Creditworthiness Value determined pursuant to 
Section 6.4(b) and the principal amount of the Letter of Credit, certified cheque, 
bank drat!, or other equivalent lorm of security acceptable to the Buyer described 
in Section 6.2(b){ii) is equal to or greater than the amount of the Completion and 
Perf(}rmance Security, then no Guarantee is required. 

(d) I f  a Guarantee !orms part of the Completion and P erl(mnancc Security and: 

(i) the Creditworthiness Value of the Supplier determined pursuant to Section 
6.4(b) is equal to or greater than the Creditwol1hiness Value of the 
Guarantor determined pursuant to Section 6.4(b ) ,  provided the Guarantor 
has a Credit Rating required of a GtJarantor as set out in Section 6.4t or 

(ii) the aggregate o f the Supplier's Creditworthiness Value and the principal 
amount of the Letter of Credit, certified cheque, bank draft, or other 
equivnlent f(Jrm of security acceptable to the Buyer described in Section 
6.2(b)(ii) is cqual lo or greater than the amount of the Completion and 
Perf()rmance Security, 

then, provided the Supplier is not then in dellmlt under this Agreement, the Buyer 
shall, upon request by the Supplier, return the Guarantee to the Supplier. 

6.3 Letter of Credit Provisions 

Any Letter of Credit delivered hereunder shall be subject to the !Cr llowing provisions: 

(a) The Supplier shall ( i) renew or cause the renewal of each outstanding Letter o f  
Credit o n  a timely basis as provided in the relevant Letter o f  Credit, (ii) i f  the 
financial institution that issued an outstanding Letter of Credit has indicated its 
intent not to renew such Letter of Credit, provide a substitute Letter of Credit or 
other equivalent Jcm11 of security satisJirctory to the Buyer at least len ( 1 0) 
Business Days prior to the expiration o f  the outstanding Letter o f  Credit, and (iii) 
if a financial institution issuing a Letter of Credit fails to honour the Buyer's 
properly documented request to draw on an outstanding Letter of Credit (other 
than a fi1iiure to honour as a result o f  a request to draw that does not confOrm to 
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the requirements of  such Letter o f  Credit), provide for the benefit of  the Buyer 
(A) a substitute Letter o f  Credit that is issued by another financial institution, or 
(B) other security satisfactory to the Buyer in an amount equal to such 
outstanding Letter o f  Credit, in either case within live (5) Business Days a fter the 
Supplier receives notice of such refusal. 

(b) A Letter o f  Credit shall provide that the Buyer may draw upon the Letter o f  Credit 
in an amount (up to the k1ce amount or part thereo f remaining available to be 
drawn thereunder for which the Letter o f  Credit has been issued) that is equal to 
all amounts that are due and owing from the Supplier but that have not been paid 
to the Buyer within the time allowed li:>r such payments under this Agreement 
(including any related notice or grace period or both). A Letter of Credit shall 
provide that a drawing may be made on the Letter o f  Credit upon submission to 
the financial institution issuing the Letter of Credit of one or more certificates 
specifying the amounts due and owing lo the Buyer in accordance \Vith the 
specific requirements of the Letter o f  Credit. The location where the drawing 
may be made must be Toronto, Ontario. 

(c) If the Supplier shall fai l  to renew, substitute, or sufficiently increase the amount 
o f  an outstanding Letter o f  Credit (as the case may be)1 or establish one or more 
additional Letters of Credit or other equivalent l<xm of security satis lc1ctory to the 
Buyer when required hereunder, then without limiting any other remedies the 
Buyer may have under this Agreement, the Buyer (i) may dnnv on the undravvn 
portion or  any outstanding Letter of  Credit and retain f(Jr its O\vn account, as 
liquidated damages and not as a penalty, the amount equal to one ( l  %) percent o f  
the lc1ee value of  such outstanding Letter of  Credit and/or (ii) prior to the expiry o f  
such Letter o f  Credit, may draw o n  the entire, undrawn portion o f  any outstanding 
Letter o f  Creel it, upon submission to the financial institution issuing such Letter of  
Credit o f  a certificate specifying the entire amount or  the Letter of  Credit is owing 
to the Buyer in accordance with the specific requirements of the Letter of Credit. 
Any amount then due and owing to the Buyer shall be received by the Buyer as 
liquidated damages and not as a penalty. I f  the amounts then due and owing are 
less than the amount drawn under such Letter o f  Credit, then such excess amount 

· shall be held as Completion and Perl(mnance Security. The Supplier shall remain 
liable for any amounts due and owing to the Buyer and remaining unpaid aller the 
application o f  the amounts so drawn by the Buyer. l r the Supplier subsequently 
delivers a Letter o f  Credit or other security or other collateral permitted pursuant 
hereto, in each case satisfactory to the B uyer in its sole and absolute d iscretion as 
to form, substance and amount, then upon acceptance by the Buyer thereat� the 
Buyer shall remit to the Supplier all amounts held by the Buyer as Completion 
and Perlonmmcc Security pursuant to this Section 6.3( c). 

(d) The costs and expenses o f  establishing, rcnevving, substituting, cancelling, 
increasing and reducing the amount o f (as the case may be) one or more Letters or  
Credit shall be borne by the Supplier. 
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(c) The Buyer shall return a Letter of  Credit held by the Buyer to the Supplier, if the 
Supplier is substituting a Letter of  Credit o f  a greater or lesser amount pursuant to 
Section 6 . 3(a), within five ( 5 )  Business Days li·om the Buyer's receipt o f  such 
substituted Letter o f  Credit. 

6.4 Guarantee Provisions 

(a) The Buyer shall accept a guarantee in the J<Jml attached hereto as Exhibit D (the 

(b) 

fl·om a guarantor o f  the Supplier (with the applicable party 
providing the Guarantee being ref(�rred to as the "'Guarantor'} provided 
however that the Guarantor shall have a Credit Rating as l isted in any o f  the four 
rO\VS contained in the table below. Notwithstanding the foregoing, in the event 
the Guarantor has a Negative Outlook, then its Credit Rating, for purposes o f  
calculating the Creditworthiness Value o f  the Guarantor i n  Section 6.4(b)( i), wil l  
be automatically demoted by one ( 1 )  row in the table i n  Section 6.4(b)(i). For 
greater certainty� a Guarantor with a Credit Rating in the fOurth (4th) level set 
forth below without a Negative Outlook will no longer be able to provide a 
Guarantee i f  it subsequently receives a Negative Outlook. Subject to Section 6.2, 
the amount of the Guarantee shall be equal to or less than the Creditworthiness 
Value o f  the Guarantor, l11iling which the Supplier shall be required to provide 
alternative security as provided in Section 6.2(b) so as to remain in compliance 
\Vith the Completion and PerfOrmance Sccurlty requirements set out ln Section 
6 . ! .  

( i) A Person's Creel it worthiness Value (the ''Creditworthilless shall 
be determined by the lc1llowing !Cmnula: 

S x T 

where S represents the Tangible Net Worth o f  the Person, expressed in  Dollars, 
and T is a figure, used fL1r weighting purposes, taken from the column entitled 
·'Value o f T' in the table below o f  the appropriate row corresponding to the 
Personjs Credit Rating as adjusted by any Negative Outlook in accordance \Vith 
Section 6.4(a) or 6.4(b)(ii), as applicable, provided that where the. Person has 
Credit Ratings n·om more than one rating agency set out in the table below, then 
the lowest of such Credit Ratings, as adjusted by any Negative Outlook m 
accordance with Section 6.4(a) or 6.4(b)(ii), as applicable, shall be used: 

At least A- At least A low At least A3 0 . 1  () 

64 

Snuthwes! GTA. Ch-an Energy Supply (CES) Co1!!ra('f l\brrh 1 M .  2009 



:?.. At least BBB+ At least BBB high At least Baal 0.08 

3 .  At least BBB At least BBB At least Baa:?. 0.06 

-- --
4. At least BBB- At least BBB low At least Baa3 0.05 

-· 

( ii) I n  the event that any Person has a Negative Outlook, then its Credit Rating 
will automatically be demoted by one ( 1 )  row in the table in Section 
6.4(b)(i). 

(c) Upon the consent o f  the Buyer, which consent shall not be unreasonably withheld, 
the Guarantor may substitute its Guarantee with a guarantee from an A fliliate or 
from any other Person who would qualify as a guarantor f()r an amount equivalent 
to the amount o f  the Guarantee (the "Replacement G uarantee"). The 
Replacement Guarantee shall be in the lorm o f  the Guarantee. Upon delivery o f  
the Replacement Guarantee, (i) such Replacement Guarantee shall be deemed to 
be the "Guarantee" and such A ffiliate or other Person providing such guarantee, 
as the case may be, shall be deemed to be the "Guarantor" lor all purposes o f  
this Agreement and ( ii) the B uyer shall retum the original Guarantee t o  the 
original Guarantor within five (5) Business Days o f  such delivery. 

(d) For greater clarity, all provisions o f  this Agreement that refer to (i) the Guarantor 
or similar references, or (ii) the Creditworthiness Value o f  the Guarantor or 
similar references, shall: 

( I )  only apply in respect o f  the Guarantor i f  that Guarantor has, at the 
applicable time, issued a Guarantee in favour o f  the Buyer and that 
Guarantee remains in effect at that time (otherwise, the reference to 
Guarantor shall be excluded when interpreting the provision until such 
time as a Guarantee is provided); and 

(2) only re[er to the Creditworthiness Value of the Supplier (and not the 
Creditworthiness Value o f  its Guarantor) when and tor so long as its 
Guarantor has not provided a Guarantee that remains in effect at the 
applicable time. 

6.5 Financial Statements 

l f there is  a Guarantor, the Supplier shall, on a quarterly basis, provide to the Buyer ( i) as soon as 
available and in no event later than sixty (60) days a fter the end of each 11scal quarter of the 
Guarantor, unaudited consolidated financial statements o f  the Guarantor, fix such fiscal quarter 
prepared in accordance with GAAP (or !FRS, if the Guarantor has adopted such standard), and 
( ii) as soon as possible and in no event later than one hundred and twenty ( 1 20) clays a tler the 
end of each fiscal year, audited conso !ida ted financial statements o f  the Guarantor lor such lise a l 
year prepared in accordance with GAAP o f !  FRS, as applicable. Notwithstanding the lclrcgoing, 
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i f  any such financial statements are not available in a timely manner due to a delay in preparation 
or auditingl such delay shall not be considered a breach o f  this Section 6.5 so long as the 
Guarantor is diligently pursuing the preparation., audit and delivery o f  such financial statements. 
Quarterly financial statements may be delivered electronical ly to the Buyer in PDF fC1rm. Upon 
each del ivery o f  the Guarantor's financial statements to the Buyer, the Guarantor providing such 
financial statements shall be deemed to represent to the Buyer that its financial statements were 
prepared in accordance with GAAP or !FRS, as applicable, and present fairly the financial 
position oflhc (iuaranlor for the relevant period then ended. In the event that the Guarantor does 
not publish financial statements on a quarterly basis, then unaudited consolidated financial 
statements shall be provided by the Guarantor� at a minimum� on a semi-annual basis. To the 
extent that the Supplier's Creditworthiness Value is such that the Guarantee is not required or it 
is returned to the Guarantor and cancelled pnrsuant to Section 6.2(d), then the obligations to 
provide financial statements under this Scctinn 6 . 5  shall apply in full to the Supplier instead o f  
the Guarantor. 

6.6 Notice of Deterioration in Financial Indicators 

The Supplier shall provide notice to the Buyer of any material deterioration o f  any o f  the 
Fimncial Indicators o f  the Supplier or the Guarantor immediately upon the Supplier becoming 
aware o f  such deterioration. 

6.7 I nterest on Completion and Performance 

Any interest earned by the Buyer on any Completion and PerfOrmance Security provided lo the 
Buyer shall be fc1r the account o f  the B uyer and the Supplier shall not have any right to such 
interest. 

7 . !  

ARHCL E 7 
REPRESENTATIONS 

The Supplier represents to the Buyer as follows, and acknowledges that the B uyer is relying on 
such representations in entering into this Agreement: 

(a) The Supplier is a [111] , [111> ] under the laws o f  [Ill ] ,  is registered or otherwise 
qualified to cmTy on business in the Pn.Yvince o f  Ontario, and has the requisite 
power to enter into this Agreement and to periOrm its obligafions hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the 
Supplier and is a valid and binding obligation of the Supplier enJC>rceable in 
accordance \Vith its terms as such enforcement may be limited by 
bankruptcy, insolvency and other laws affecting the rights o f  creditors generally 
and except that equitable remedies may only be granted in the discretion o f  a 
court of  competent jurisdiction. 
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(c) The execution and delivery o f  this Agreement by the Supplier and the 
consummation o f  the transactions contemplated by this Agreement will not result 
in the breach or violation o f  any o f  the provisions o f, or constitute a delcmlt under, 
or conflict with or cause the temlination, cancellation or acceleration o f  any 
material obligation of the Supplier under: 

(i) any contract or obligation to which the Supplier is a party or by which it or 
its assets may be bound, except for such defaults or conf1icts as to which 
requisite waivers or consents have been obtained; 

( ii) the articles, by-laws or other constating documents, or resolutions o f  the 
directors or shareholders of  the Supplier; 

( iii) any judgment, decree, order or award of any Governmental Authoiity or 
arbitrator; 

( iv) any licence, permit, approval, consent or authorization held by the 
Supplier; or 

( v) any Laws and Regulations, 

that could have a Material Adverse E ffect on the Supplier. 

(d) There are no bankruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other similar proceedings pending against or being 
contemplated by the Supplier or, 'to the knowledge o f  the Supplier, threatened 
against the Supplier. 

(e) There are no actions, suits, proceedings, judgments, nilings or orders by or bef()[e 
any Governmental Authority or arbitrator, or, to the knowledge o f  the Supplier, 
threatened against the Supplier that could have a Material Adverse E ffect on the 
Supplier. 

(f)  All requirements f(Jr the Supplier to make any filing, declaration or registration 
with, give any notice to or obtain any licence, permit, certificate, registration, 
authorization, consent or approval o C  any Governmental Authority as a condition 
to entering into this Agreement have been satisfied. 

(g) The Supplier is not a non-resident o f  Canada li:lr the purposes o f  the ITA, unless it 
has notified the Ontario Power Authority of such non-resident status as per 
Section 4.6. 

(h) All statements, specifications, data confirmations and information that have been 
set out in the Proposal are complete and accurate in all material respects and are 
hereby restated and reaffirmed by the Supplier as representations made to the 
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Buyer hereunder and there is no material inftlfmation omilled from the Proposal 
\Vhich makes the inf(Jrmation in the Proposal n1isleadlng or inaccurate. 

( i) The Supplier is in compliance with all Laws and Regulations, other than acts of 
non-compliance which, individually or in the aggregate, vvould not have a 
Material Adverse E ffect on the Supplier or on its obligations under this 
Agreement. 

(j) The Supplier hns no reason to believe, acting reasonably) that any one or n1ore of 
the M ilestone Events may not be achieved by the corresponding Mi lestone Dates. 

ln addition, the Supplier shall, upon delivery o f  each of the quarterly progress reports required to 
be provided to the Buyer pursuant to Section 2. 7, represent in \Vriting that each o f  the foregoing 
statements set out in Sections 7 . 1  (a) to 7. 1 (i) inclusive continues to be true or, if any of such 
statcn1ents are no longer true, then the Supplier shall provide to the Buyer a qualified 
representation \V ilh respect to such statement Such qualified representation provided by the 
Supplier to the Buyer shali be subject, however, to the rights o f  the Buyer in Section I O . ! (d) to 
require the Supplier to cure or remove any such qualirication with respect to such statement. 

7.2 Representations o f the 

The Buyer represents to  the Supplier as  icJ !lows, and aclmowlcdgcs that the Supplier i s  relying on 
such representations in  entering into this Agreen1ent: 

(a) The Buyer that was the original counterparty to this Agreement is a corporation 
without share capital created under the laws o f  Ontario, and has the requisite 
power to enter into this Agreen1ent and to perft1rm its obligations hereunder. 

(b) This Agreement has been duly authorized, executed, and delivered by the 
and is a valid and binding obligation o f  the Buyer enforceable in accordance with 
its terms, except as en fCJrcement may be l imited by bankruptcy, in so Jveney and 
other laws aHecting the rights of creditors generally and except that equitabl e  
remedies may b e  granted solely in the discretion o f  a court o f  con1pc-tent 
jurisdiction. 

The execution and del ivery of this Agreement by the Buyer and the 
consun1nwtion of the transactions contemplated by this Agreement will not result 
in the breach or violation o f  any o f  the provisions of: or constitute a deEm h. under, 
or conflict with or cause the termination, cancellation or acceleration o f  any 
material obligation o f  the Buyer under: 

( i )  any contract or obligation to which the Buyer i s  a party or b y  which i t  or 
its assets may be bound, except for such dcbults or conflicts as to which 
requisite \Vaivers or consents have been obtained: 
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(ii) the by-laws or resolutions of the d irectors (or any committee thereof) or 
shareholder of the Buyer; 

(iii) any judgment, decree, order or award of any Governmental Authority or 
arbitrator; 

(iv) any licence, permit, approval, consent or authorization held by the Buyer; 
or 

(v) any Laws and Regulations, 

that could have a Material Adverse E ITect on the Buyer, 

(d) There arc no bankruptcy, insolvency, reorganization, receivership, seizure, 
realization, arrangement or other sin1ilar proceedings pending against, or being 
contemplated by the Buyer or, to the kuowledge of the Buyer, threatened against 
the Buyer, 

(e) There arc no actions, suits, proceedings, judgments, rulings or orders by or befOre 
any Governmental Authority or arbitrator, or, to the knowledge of the Buyer, 
threatened against the Buyer, that could have a Material Adverse Effect on the 
Buyer, 

(f) All requirements for the Buyer to make any declaration, filing or registration with, 
give any notice to or obtain any l icence, permit, certificate, registration, 
authorization, consent or approval ot; any Governmental Authority as a condition 
to entering into this Agrcen1cnt have been satisfied. 

(g) The Buyer is in compliance with all Laws and Regulations other than acts o f  non
compliance which, individually or in the aggregate, would not have a Material 
Adverse E rtect on the Buyer or on its obligations under this Agreement 

ARTICLE S 
CONFIDENTIALITY AND FII'PA 

8. 1  Conlidential lnformation 

From the date of this Agreement to and fo llowing the expiry o f  the Term, the Receiving Party 
shall keep conlldential and secure and not disclose Conlldential l n formation, except as follows: 

(a) The Receiving Party may disclose Confidential I n formation to its Representatives 
who need to know Con!Jdential Information for the purpose of assisting the 
Receiving Party in complying with its obligations under this Agreement. On each 
copy made by the Receiving Party, the Receiving Party must reproduce all notices 
which appear on the originaL The Receiving Party shall in ft1rm its 
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Representatives of the confidentiality o f  Confidential In formation and shall be 
responsible lor any breach of this Article 8 by any of its Representatives. 

(b) l f the Receiving Party or any o f  its Representatives are requested or required (by 
oral question, interrogatories, requests fOr infOrmation or docmnents, court order, 
civil investigative demand, or similar process) to disclose any Confldential 
Information in connection with litigation or any regulatory proceeding or 
investigation, or pursuant to any applicable law, order, regulation or ruling, the 
Receiving Party shall promptly notify the D isclosing Party. Unless the Disclosing 
Party obtains a protective order, the Receiving Party and its Representatives may 
disclose such portion o f  the Confidential lrr limnation to the Party seeking 
disclosure as is required by law or regulation in accordance with Section 8 .2 .  

Where the Supplier is the Receiving Party, the Supplier may disclose Conlldential 
lnft1rmation to any Secured Lender or prospective lender or investor and its 
advisors, to the extent necessary, ft1r securing financing f(x the Facility, provided 
that any such Secured Lender or prospective lender or investor has been informed 
o f  the Supplier's conlldenliality obligations hereunder and such Secured Lender 
or prospective lender or investor has completed and executed a coniidentiality 
undertaking (the "Confidentiality U nd ertaking'') in the form referenced as 
Exhibit covenanting in favour o f  the Buyer to hold such Confidential 
IntCnrnation confidential on terms substantially si1nilar to this Article 8. 

(d) Notwithstanding the l()regoing, the Supplier consents to the d isclosure o f its nan1e 
and contact particulars (including its address !C.1r service and the name o f  its 
Company Representative) by the Buyer to all Other Suppliers lc;r the purposes o f  
Sections 1 .6 to I .  I 0 inclusive, and Section 2. 1 2 .  

8.2 Notice Preceding Compelled Disclosure 

If the Receiving Party or any of its Representatives are requested or required to disclose any 
Confidential Jnkmnation, the Receiving Party shall promptly notifY the Disclosing Party of such 
request or require1ncnt so that the Disclosing Party may seek an appropriate protective order or 
\Vaivc COn1pliance with this Agreement. I C  in the absence of a protective order or the receipt ora 
\Vaiver hereunder� the Receiving Party or Its Representatives are compelled to disclose the 
Confidential In formation, the Receiving Party and its Representatives may disclose only such of 
the ConJ!dcntial Information to the Party compelling disclosure as is required by law only to 
such Person or Persons to which the Receiving Party is legally compelled to disclose and, in 
connection with such compelled disclosure, the Receiving Party and its Representatives shall 
provide notice to each such recipient (in co-operation with legal counsel fOr the Disclosing Party) 
that such Confidential I nft)rmation is confidential and subject to non-disclosure on terms and 
conditions equal to those contained in this Agreement and, i f  possible� shaH obtain each 
rec ipient's \vritten agreement to receive and usc such Conndential In llJrmation subject to those 
terms and conditions. 
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8.3 Return of Information 

Upon written request by the Disclosing Party, Confidential l n f(mnation provided by the 
Disclosing Party in printed paper format or electronic format will be returned to the Disclosing 
Party and Confidential l n lormation transmitted by the Disclosing Party in electronic f(mnat will 
be deleted from the emails and d irectories o l· the Receiving Party's and its Representatives' 
computers; provided, however, any Confidential InRmnation ( i) lllUnd in drafts, notes, studies 
and other documents prepared by or JC>r the Receiving Party o r  its Representatives, ( ii) fi1rmd in 
electronic f()rmat as part o f  the Receiving Party's off-site or on-site data storage/archival process 
system or (iii) which is Mutually Con fidential infonmrtion, w i ll be held by the Receiving Party 
and kept subject to the terms o f  this Agreement or destroyed at the Receiving Party's option. 
Notwithstanding the foregoing, a Receiving Party shall be entitled to make at its own expense 
and retain one copy o f  any Confidential l n f(mnation materials it receives fc1r the l imited purpose 
of discharging any obligation it may have under Laws and Regulations, and shall keep such 
retained copy subject to the terms o f  this Article 8. 

8.4 Injunctive and Other Relief 

The Receiving Party acknowledges that breach of any provisions o f  this Article may cause 
irreparable harm to the Disclosing Party or to any third-party to whom the Disclosing Party owes 
a duty of confidence, and that the injury to the Disclosing Party or to any third party may be 
difficult to calculate and inadequately compensable in damages. The Receiving Party agrees that 
the Disclosing Party is entitled to obtain injLmctive relief (without proving any damage sustained 
by it or by any third party) or any other remedy against any actual or potential breach o f  the 
provisions of this Article. 

8.5 FI PPA Records and Compliance 

The Parties acknowledge and agree that the Ontario Power Authority is subject to FIPPA and 
that FIPPA applies to and governs all Confidential l nf(mmrtion in the custody or control of the 
Ontario Power Authority (''F l i'PA Records") and may, subject to FIPPA, require the disclosure 
of such FIPPA Records to third parties. The Supplier agrees to provide a copy o f  any FIPPA 
Records that it previously provided to the Ontario Power Authority i f  the Supplier continues to 
possess such FIPP A Records in  a deliverable fcmn at the time o f  the Ontario Power Authority's 
request. If the Supplier does possess such Fll'PA Records in a deliverable f(mn, it shall provide 
the same within a reasonable time a lter being directed to do so by the O ntario Power Authority. 
The provisions of this Section shall survive any termination or expiry o f  this Agreement and 
shall prevail over any inconsistent provisions in this Agreement. 
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9.1 Term 

ARTICLE 'I 
TERM 

(a) This Agreement shall become eiTectivc upon the date of this Agreement. 

(b) The "Term .. means thm period o f time commencing at the beginning of the hour 
ending 0 1 :00 (EST) on the COD (the "Term Commencement Date .. ) ;  and 
ending at 24:00 hours (EST) on the day twenty years aHer the COD. subject to 
earlier termination in accordance with the provisions hereof Neither Party shall 
have any right to extend or renew the Term except as agreed in writing by the 
Parties. 

ARTICLE 1 0  
TERMINATION AND D E FAULT 

10.1 Events of Default the Supplier 

Each of the following will constitute an Event of Default by the Supplier (each, a 
Event of 

The Supplier or the Guarantor f�iils to make any payment when due, or, subject to 
Section 1 0 . 1  (r), deliver and/or maintain the Completion and Performance Security 
as required under this Agreement, if such failure is not remedied within five (5)  
Business Days after written notice o f  such failure from the Buyer. 

(b) The Supplier fails to perlcrrm any material covenant or obligation set f(,rth in this 
Agreement (except to the extent constituting a separate Supplier Event of Defhult) 
i f  such lirilure is not remedied within fifteen ( ! 5) Business alter written 
notice o f  such fililure from the Buyer, provided that such cure period shall be 
extended by a further fltlecn ( 1 5) Business Days if the Supplier is  dil igently 
remedying such failure and such H1iiure is capable of being cured during such 
extended cure period. 

(c) 'T'he Suppiier fails or ceases to hold a valid licence, permit, certificate, 
registn:lt.ion, authorizntion, consent or approval issued by a Governn1enta l  
Authority \Vhere such failure o r  cessation results in, o r  could be reasonably 
expected to result in, a Material Adverse EfCect on the Supplier and is not 
remedied within thirty ( 30) Business Days after receipt by the Supplier o f  written 
notice of such failure or cessation !rom the Buyer, provided that such cure period 
shall be extended by a lurther thirty ( 30) Business Days if the Supplier rs 
diligently remedying such failure or cessation and such f[tilurc or cessation is 
capable of being corrected during such extended cure period. 

S()lnbw('Sl GTA Clt:!n Ent'r!!Y Supply (CES} Cuntract- !\l�n·h J il. lOIJ'J 



(d) Any representation made by the Supplier in this Agreement is not true or correct 
in any material respect when made and is not made true or correct in all material 
respects within thirty (30) Business Days atler receipt by the Supplier of written 
notice o f  such fact from the Buyer, provided that such cure period (i} shall be 
extended !iJr a further period o f  thirty (30} Business Days and (ii} may be 
extended by such fitrther period o f  time as the Buyer in its sole and absolute 
discretion detennines is reasonable, iC in each case, the Supplier is diligently 
correcting such breach and such breach is capable of being corrected during such 
extended cure period. For certainty, notwithstanding the receipt by the Buyer of a 
qtmlified representation by the Supplier with respect to any statement relerTed to 
in Sections 7. l (a} to 7. 1 (i) inclusive, the Buyer may, in its sole and absolute 
discretion, require the Supplier, within the time limits set out in this Section 
I 0. 1 (d), to cure or remove any such qualification to such statement. 

(c) An e ffective resolution is passed or documents are filed in an office of public 
record in respect o t; or a judgment or order is issued by a couii of competent 
jurisdiction ordering, the dissolution, termination of existence, liquidation or 
winding up of the Supplier, unless such tiled documents are immediately revoked 
or otherwise rendered inapplicable, or unless, in the case o f  the Supplier, there has 
been a permitted and valid assignment of this Agreement by the Supplier tmder 
this Agreement to a Person which is not dissolving, terminating its existence, 
liquidating or winding up and such Person has assumed all of the Supplier's 
obligations under this Agreen1ent. 

(f) The Supplier amalgamates with, or merges with or into, or transfers the Facility or 
all or substantially all  of its assets to, another Person unless, at the time of such 
amalgamation, merger or trans fer, there has been a permitted and valid 
assignment hereof by the Supplier under this Agreement to the resulting, 
surviving or trans feree Person and such Person has assumed all o f  the Supplier's 
obligations under this Agreement. 

(g) A receiver, nmnagcr, receiver-manager, liqu idator, monitor or trustee in 
bankruptcy o f  the Supplier or o f  any o f  the Supplier's property is appointed by a 
Governmental Authorily or pursuant to the tenus o f  a debenture or a simi lar 
instrument, and such receiver, manager, receiver-manager, liquidator, monitor or 
trustee in  bankruptcy is not discharged or such appointment is not revoked or 
w ithdrawn within thirty (30) days of the appointment. By decree, judgment or 
order of a Governmental Authority, the Supplier is adjudicated bankrupt or 
insolvent or any substantial part o f  the Supplier's property is sequestered, and 
such decree, judgment or order continues undischarged and unstayed f()r a period 
of thirty (30) days a!\er the entry thereof A petition, proceeding or tiling is made 
against the Supplier seeking to have the Supplier declared bankmpt or insolvent, 
or seeking adjustment or composition of any of its debts pursuant to the 
provisions of any Insolvency Legislation, and such petition, proceeding or filing 
is not dismissed or withdrawn within thirty (30) days. 
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(h) The Supplier makes an assignment for the beneJ!t of its creditors general ly under 
any Insolvency Legislation� or consents to the appointment of a receiver\ 
manager, receiver-manager, monitor, trustee in bankruptcy, or liquidator for al l  or 
part o f  its property or tlles a petition or proposal to declare bankruptcy or to 
reorganize pursuant to the provisions o f  any lnso lvency Legislation. 

( i) The Supplier has deli:mlted under one or more obligations for indebtedness to 
other Persons, resulting in obligations fOr indebtedness in an aggregate amount of 
more than the greater o f: ( 1 ) five percent ( 5 '%) of its Tangible Net Worth and (2) 
$50,000/MW multiplied by the Annual Average Contract Capacity becoming 
immediately due and payable, unless: (A) such dcfimll is  remedied within fillecn 
( 1 5) Business Days after written notice o f  such failure 11-om the Buyer, provided 
that such cure period shall be extended by a further filteen ( l 5) Business Days i f  
the Supplier is dil igently remedying such debult and such delcmlt is capable o f  
being cured during such extended cure period; or (B) the Supplier has satisfied the 
Buyer that such dei�ml! does not have a Material Adverse Effect on the Supplier's 
ability to perfcm11 its obligations under this Agreement. 

(j) The Supplier has made a Facility Amendment that 'has not first been consented to 
by the Buyer and that has not been removed within ten ( JO) Business Days alter 
such Facility Amendment occurrecL 

(k) The COD has not occurred on or  before the date which is one ( I )  year allcr the 
M ilestone Date lor Commercial Operation of the Facil ity, unless the Supplier has, 
on or prior to such one year date, paid all liquidated damages accnting to such one 
year date pursuant to Section 2 ,5  and the fiJ! l  amount of the required Completion 
and Performance Security is  being held by the Buyer in accordance with Section 
6 , L  

( I) The COD has not occun-ec! on or before the date which is eighteen ( 1 8) months 
atler the Milestone Dale lor Commercial Operation of the Facility, 

(m) Either of the c!eifm!ts described in Sections l 5,6(d) and l 5 ,6(f)(i) has occurrecL 

(n) The Availability is  less than: ( i )  seventy percent ( 70'X,) in the second year after 
COD, ( ii) seventy-five percent (75%) during the third year a lter or ( ii i )  

percent (80%) during the  l{ll!rth and each succeeding year thercaticL 

(o) The Supplier undergoes a change in Control without first obtaining the written 
approval of the Buyer if required pursuant to Sections 1 6,6 or 1 6,7, 

(p )  The Supplier assigns this Agreement w ithout Jirst obtaining the consent o f  the 
Buyer, if required pursuant to this Agreement 

(q) The Supplier has not disclosed each actual or  potential Conf1icl of!ntercsl (as that 
term is de lined in the RFP) and, if any such actual or potential Conllict of l nlercsi 
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is capable o f  being remedied, it has not been remedied within fifteen ( 1 5) 
Business Days a fter written notice of such nondisclosure !rom the Buyer. 

(r) The Supplier has ![riled to provide the F irst Period Amount, the Second Period 
Amount, the Third Period Amount, the Fourth Period amount or the Fillh Period 
Amount by the elates required in Sections 6. l (b)(i)-6. l (b)(iv) respectively. 

l0.2 Remedies of  the Buyer 

(a) I f  any Supplier Event of Default (other than a Supplier Event of Delimit referred 
to in Sections l O . l (e), l O. l (g), and l O . l (h)) occurs and is continuing, upon written 
notice to the Supplier, the Buyer may, subject to Article 1 2, tem1inate this 
Agreement. 

(b) ! f a  Supplier Event o f  Default relened to in Sections l O . l (b), l O . l (m), or l O . l (n) 
occurs and is continuing, in addition to the remedies set out in Section l 0.2(a), at 
the discretion of the Buyer, either: 

( i) the Supplier will l(Jrleit an amount equivalent to the Assumed Deemed 
D ispatch Payment that would be payable to the Supplier, if any, lor the 
Settlement Month in which such Supplier Event o f  DeJirult occurs, as 
liquidated damages and not as a penalty; or 

(ii) the Buyer may levy a performance assessment set-o lT, as liquidated 
dmnages and not as a penalty, equal io three (3) times the average 
Assumed Deemed Dispatch Payment that would be payable to the 
Supplier, if any, lor the most recent twelve ( 1 2) Settlement Months (or the 
number o f  Settlement Months that have elapsed from the Term 
Commencemeot Date if less than twelve ( 12) Settlement Months have 
elapsed), in the event that three (3)  or more Supplier Events o f  Default 
referred to in Sections l O. I (b), l O . l (m), or IO . l (n) have occurred within a 
Contmct Year, regardless o f  whether such Supplier Events o f  Default have 
been subsequently cured, 

and which may be satisfied by the Buyer setting off any payments due to the 
Supplier against any amounts payable by the Supplier to the Buyer including, at 
the Buyer's option, the amount of any Completion and PerkHmance Security 
provided to the Buyer pursuant to Article 6, and by drawing on the Completion 
and Perfonnance Security, or any part thereat� and if the remedy in Section 
1 0 .2(a) has not been exercised, requiring the Supplier to replace such drawn 
security with new security. 

(c) I f  a Supplier Event of Default occurs and is continuing, the Buyer may, in 
addition to the remedies set out in Section 1 0.2(a): 
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(i) set o !T any payments due to the Supplier against any amounts payable by 
the Supplier to the Buyer including, at the Buyer's option, the amount o f  
any Completion and Performance Security provided t o  the Buyer pursuant 
to Article 6; and 

( ii) draw on the Completion and Perl(mnance Security, or any part thereof 
and, if the remedy in Section 1 0.2(a) has not been exercised, require the 
Supplier to replace such drawn security with new security. 

(d) Notwithstanding Sections l 0.1(a), l 0.1(h), and !0 .2(c), upon the occurrence o f  a 
Supplier Event o f  Default referred to in Sections 1 0. 1  (e), IO . l (g) or 1 0 . 1  (h), this 
Agreement shaH automatically terminate without noticej act or fOrmality, 
effective immediately bcfbrc the occurrence o f  such Supplier Event of Def[mlt, in 

case, f(}r certainty, the Secured Lender shnH have the rights available to it 
under Section 1 2.2(g). 

(e) If the Buyer terminates this Agreement pursuant to Section 1 0.2(a) or this 
Agreement is terminated pursuant to Section l0 .2(d), the Buyer shall have the 
lu !lowing option, exercisable in the sole and absolute discretion o f  the Buyer: 

(i) i f  the Termination Date precedes the COD, the Supplier shall pay, as 
liquidated damages and not as a penally, an amount equivalent to ( 1 )  the 
amount of all  Completion and Performance Security provided by or on 
behalf o f  the Supplier, plus (2) the amount of any portion of the 
Completion and Perf(mnance Security that the Supplier was required 
under Section 6 . 1  to provide to the Buyer as o f  the Termination Date (with 
the total amount of such liquidated damages being referred to as the 

The Buyer shall be entitled to retain all Completion and 
Performance Security provided by or on behalf o fthe Supplier and apply it 
towards the Supplier's obligation to pay the Sum. With respect to any 
unpaid portion o f'  the Sum, the Buyer may exercise all  remedies available 
to the Buyer including pursuing a claim fl1r damages, as contemplated in 
Section 10.5; or 

(ii) if the Termination Date is on or afler the COD, the Buyer sha l l  be entitled 
to retain all Completion and PerfOrmance Security provided by or on 
behalf o f  the Supplier and exercise all other remedies available to the 
Buyer including pursuing a clain1 fOr damages, as contemplated in Section 
1 0.5. 

(J) Termination shaH not relieve the Supplier or the Buyer o f  their respective 
responsibilities relating to the availability of the Contract Capacity and delivery of 
the E lectricity, Related Products, and Environmental Attributes ti·om the Facility 
that relate to the Contract Capacity, or amounts payable under this Agreement, up 
to and including the Termination Date. The Buyer shall be responsible only !Crr 
the payment of amounts accn1ing under this Agreement llp to and including the. 
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Termination Date. I n  addition to its other rights of set o ff available to it pursuant 
to this Agreement and at law, the B uyer may hold back payment or set off its 
obligation to make such payment against any payments owed to it if the Supplier 
fails to comply with its obligations on tcm1ination. 

1 0.3 Events of Default by the Buyer 

Each of the following will constitute an Event o f De t:�ult by the Buyer (each, a ·'Buyer Event of 
Default"): 

(a) The Buyer fails to make any payment under this Agreement when due, if such 
fcrilure is not remedied within five (5) Business Days a fter written notice of such 
fc1ilure !rom the Supplier. 

(b) The Buyer fails to perfom1 any material covenant or obligation set f(llih in this 
Agreement (except to the extent constituting a separate Buyer Event of Default), 
if such failure is not remedied within fi fteen ( 1 5) Business Days after written 
notice of such tf1ilure fi·Oin the Supplier, provided that such cure period shall be 
extended by a fi.rrther fifteen ( 1 5) Business Days if the Buyer is dil igently 
remedying such failure and such L1ilure is capable of being cured during such 
extended cure period. 

(c) The Buyer fails or ceases to hold a valid licence, permit, certificate, registration, 
authorization, consent or approval issued by a Governmental Authority where 
such tailurc or cessation results in, or could be reasonably expected to result in, a 
Material Adverse E ffect o n  the Buyer and is not remedied within thirty (30) 
Business Days afler receipt by the Buyer of written notice o f  such failure or 
cessation !rom the Supplier, provided that such cure period shall be extended by a 
further thirty (30) Business Days if  the Buyer is diligently remedying such Jhilure 
or cessation and such failure or cessation is capable of being corrected during 
such extended cure period. 

(d) Any representation made by the Buyer in this Agreement is not materially true or 
c(mect in any material respect when made and is not made materially true or 
correct within thirty (30) Business Days after receipt by the Buyer of written 
notice of such l�1ct from the Supplier, provided that such cure period shall be 
extended by a further thirty (30) Business Days if the Buyer is diligently 
con·ecting such breach and such breach is capable of being corrected during such 
extended cure period. 

(e) An effective resolution is passed or documents arc filed in an office of public 
record in respect o f, or a judgment or order is issued by a court of competent 
jurisdiction ordering the dissolution, termination of existence, liquidation or 
winding up o f the Buyer unless such Jilecl documents arc immediately revoked or 
otherwise rendered inapplicable, or unless there has been a permitted and valid 
assignment of this Agreement by the Buyer under this Agreement to a Person 
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which is not dissolving, terminating its existence, liquidating or winding up and 
such Person bas assumed aH o f  the Buyer�s obligations under this Agreement. 

(1) A receiver1 manager, receiver-manager� liquidator, monitor or trustee Hl 
bankruptcy o f  the Buyer or o f  any o f  the Buyer's property is appointed "by a 
Governmental Authority or pursuant to the tcnns o f  a debenture or  a sin1ilar 
instrument, and such receiver, manager, receiver-manager., liquidator, monitor or  
trustee in bankruptcy i s  not  discharged or such appointment is not revoked or  
withdrawn within thirty (30)  days o f  the appointment By  decree, judgment or  
order o f  Governmeutal Authority, the Buyer is adjudicated bankrupt or insolvent 
or any substantial part of the property is sequestered, and such decree, 
judgment or order continues undischarged and unstayed f(rr a period o f  thirty (30) 
days after the entry thereof A petition, proceeding or fi l ing is made against the 
Buyer seeking to have it declared bankrupt or insolvent, or seeking adjustment or  
composition of any o f  i t s  debts pursuant to  the provisions o f  any I nsolvency 
Legislation., and such petitlon, proceeding or filing is not dismissed or withdrmvn 
within thirty (30) days" 

(g) The Buyer makes an assignment fur the benefit of  its creditors general ly  under 
any I nso lvency Legislation, or consents to the Llppointmcnt o f  a receiver, 
manager., receiver-nmnager, monitor� trustee in bankruptcy or liquidator, or  it or 
o f  a l l  or part of its property or tiles a petition or proposal to declare bankruptcy or 
to reorganize pursuant 1o the provision o f  any Insolvency Legislation. 

(h) The Buyer assigns this Agreement (other than an assignment n1ade pursuant to 
Sections l 6"5(d) or l 6"5(e)) without J1rst obtaining the consent o f  the Supplier, i f  
required pursuant to  this Agreement. 

WA Termination the Supplier 

(a) If any Buyer Event of Default occurs and ls continuing, then upon \\Titten notice 
to the B uyer, the Supplier may: (i) in accordance with Sections l 6"5(d)( iii) and 
l 6"5(e)(iii), terminate this Agreement, and (ii) set off any payments due to the 
Buyer against any amounts payable by the Buyer to the Supplier. 

(b) Notwithstanding the foregoing, if applicable, the Buyer shall be responsible fC1r 
payment o f  amounts accruing under this Agreement only up to and including the 
Termination Date. The Supplier may hold back payment or set o fT against any 
pa)111ents owed by it i f  the Buyer lbils to comply with its obligations on 
tennination. 

HJ.5 nemcdics for Termination Non-Exclusive 

The termination o f  this Agreement by either Party and the payment of all amounts then due and 
O\\ling to the other Party as expressly provided ln this Agreement shall not hmit, \Vaive or 
extinguish in nny vvay the recourse of either Party to any remedies available to it in relation to 
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such termination at law, in equity or otherwise, nor shall such termination a!Tect any rights that 
the I nclemnitees may have pursuant to any indemnity given under this Agreement. 
Notwithstanding the foregoing, if the Buyer has exercised the option set out in Section 1 0.2(e)(i), 
then the Buyer's remedies against the Supplier in respect of the termination o f  this Agreement 
shall be limited to any unpaid portion of the Sum set out in Section 1 0.2(e)(i). 

ARTICLE l l  
FORCE MAJEURE 

1 1 . 1  Effect of I nvoking Force Majeure 

(a) u; by reason of Force Majeure: 

(i) the Supplier is unable to make available all or  any part of  the Contract 
Capacity or is unable to deliver E lectricity from the Facility; or 

(ii) either Party is unable, wholly or partially, to perform or comply with its 
other obligations (other than payment obligations) hereunder, including 
the Supplier being unable to achieve a Milestone Event by the relevant 
M ilestone Date; 

then the Party so aftected by Force Majeure shall be excused and relieved from 
perf()rn1ing or con1plying with such obligations (other than payment obligations) 
and shall not be liable for any liabilities, damages, losses, payments, costs, 
expenses (or lndemnifiable Losses, in the case o f  the Supplier a ffected by Force 
Majeure) to, or incurred by, the other Party in respect of or relating to such Force 
Majeure and such Party's lirilure to so perform or comply during the continuance 
and to the extent o f  the inability so caused from and alter the invocation o f  Force 
Majeure. Notvvithstanding the f(uegoing, during such time as the Supplier is so 
unable to pcrl()rm or comply with its obligations as a result o r a  Force I\1ajcurc, to 
the extent that the Supplier is able to deliver a portion o f  the Contract Capacity 
and Electricity from the Facility despite an event o f  Force Majeure, then the 
calculation o f  payment will be made with respect to such pm1ion o f  the Contract 
Capacity and E lectricity delivered in accordance with Exhibit J .  

(b) A Party shall be deemed to have invoked Force Majeure with eflect from the 
conunencernent o f  the event or circurnstances con.";tituting Force Majeure when 
that Party gives to the other Party prompt notice, written or oral (but i t' oral, 
promptly confirmed in writing) o f  the effect o f  the Force Majeure and reasonably 
ti.rll particulars o f  the cause thereof, in substantially the form as set forth in  
Exhibit I ,  provided that such notice shall be  given as  fo llows: ( i )  within ten ( 1 0) 
Business Days o r the date that the Party invoking Force Majeure knew or ought to 
have known that the event o f  circumstances constituting Force Majeure could 
have a Material Adverse E l1ect on the critical path o f  the project schedule lor the 
development and construction of  the Facility where the event or circumstances 
constituting Force Majeure occur prior to COD; or ( ii) within ten ( J O) Business 
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Days o f  the commencement of the event or circumstances constituting Force 
Majeure where the event or c ircumstances constituting Force Majeure occur on or 
after COD. If the cflect of the Force Majeure and JL!ll particulars o f  the cause 
thereof cannot be reasonably determined within such tcu ( 10) Business Day 
period, the Party invoking Force Majeure shall be allowed a !lu-ther ten ( ! 0) 
Business Days (or such longer period as the Parties may agree in writing) to 
provide such ful l  particulars, in substantially the form set fc1rth as Exhibit I, to the 
other Party. For greater certainty, the reporting or discussion of a Force Majeure 
event provided in a periodic report irom the Supplier to the Buyer pursuant to 
Section 2_7 shall not constitute sut1leient notice o f  the occunence o f  a Force 
Majeure event 

(c) The Party invoking Force Majeure shall usc Commercially Reasonable E fforts to 
remedy the situation and remove) so fUr as possible and vvith reasonLtble d ispatch� 
the Force Majeure, but settlement of strikes, lockouts and other labour 
disturbances shaH be \Nholly within the discretion of the Party involved. 

(d) The Party invoking Force Majeure shall give prompt written notice o f  the 
termination of the event of Force M ajeure, provided that such notice shall be 
given within ten ( 1 0) Business Days of the termination o f  the event or 
eircumstances constituting Force Majeure. 

Nothing in this Section 1 1 . 1  shall relieve a Party o f  its obligations to make 
payments of any an1ounts that were due and owing bef(xe the occurrence of the 
Force Majeure or that otherwise may become due and payable during any period 
of Force Majeure. 

(l) lf an event of Force Majeure causes the Supplier to not achieve a Milestone Event 
by the relevant Milestone Date, then such M ilestone Date shall be extended len 

such reasonable period o f  delay directly resulting !1-om such Force Majeure event. 
A tier the Term Commencement Date, an event of Force Majeure shall not extend 
the Term. 

(g) If an event of Force Majeure described in Section l l .3(h) has delayed the COD 
by more than 365 days aher the original Mi lestone Date I-t-,r attaining 
Commercial Operation o f  the Facility (prior to any extension pursuant to Section 
1 1 . 1 (!)), then notwithstanding anything in this Agreement to the contrary, while 
the delay that is a result of the event of Force Majeure is continuing, the Supplier 
at its sole option may terminate this Agreement upon notice to the Buyer and 
without any costs or payments o f  any kind to e ither Party, and all security shall be 
returned lorthwith. 

(h) ! ( by reason of Force Majeure, the COD is delayed by more than twenty-fcmr (24) 
months a fler the original Milestone Date ft1r attaining Commercial Operation of 

the Facility (prior to any extension pursuant to Section l l . l (i)), then 
notvvithstanding anything in this Agreement to the contrary, either Paity may 
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terminate this Agreement upon notice to the other Party and without any costs or 
payments of any kind to either Party, and all security shall be rctumcd forthwith. 

(i) I C  by reason of Force Majeure, the Supplier is unable to perfonn or comply with 
its obligations (other than payment obligations) hereunder for more than an 
aggregate of thirty-six (36) months in any sixty (60) month period during the 
Tenn, then either Pmiy may terminate this Agreement upon notice to the other 
Party without any costs or payments of any kind to either Party, except lor any 
amounts that were due or payable by a Party hereunder up to the date o f  
tcm1ination, and all security shall b e  retumed f(.>rthwith. 

1 1 .2 Exclusions 

A Party shall not be entitled to invoke Force Majeure under this Article 1 1 , nor shall it be 
relieved of its obligations hereunder in any of the following c ircumstances: 

(a) i f  and to the extent the Party seeking to invoke Force Majeure has caused the 
applicable event o f  Force Majeure by its limit or negligence; 

(b) if and to the extent the Party seeking to invoke Force Majeure has failed to use 
Cormnercially Reasonable E ffi)rts to prevent or remedy the event of Force 
Majeure and remove, so ll1r as possible and wilhin a reasonable time period, the 
Force Majeure (except in the case o f  strikes, lockouts and other labour 
d isturbances (other than those involving the employees of any Key Equipment 
Supplier, in which case Section l l .2(c) shall apply), the settlement of which shall 
be wholly within the d iscretion of the Party involved); 

(c) if and to the extent the Supplier is seeking to invoke Force Majeure under Section 
l l .3(d) in respect of strikes or labour disputes by employees of any Key 
Equipment Supplier and if  ( i) the due di l igence procedures outlined in  Section 2 
of Exhibit P in  selecting the Key Equipment Supplier have not been complied 
with; and/or (ii) the mitigation measures outlined in Section 3 o f  Exhibit P have 
not been complied with; 

(d) if and to the extent that the Party seeking to invoke Force Majeure because o f  
arrest o r  restraint by a Govcrnn1ental Authority, such arrest o r  restraint was the 
result of a breach by such Party of Laws and Regulations; 

(e) i f  the Force Majeure was caused by a lack of [i.mds or other linancial cause; 

(f) if the IESO amends the schedule of Planned Outages for the Facility as set out in 
the Annual Operating Plan; or 

(g) if the Party invoking Force Majeure fi1ils to comply with the notice provisions in 
Sections l l . l (b) or l l . l (d) .  

8 1  

Soutln1e5t GTr\ CleJUJ Energy Supply {CES) Cuntract ,\Jnn:h 18. 20(19 



For the purposes o f  this Agreement, the term "Force Majeure" means any act, event, cause or 
condition that prevents a Party from performing its obligations (other than payment obligations) 
hereunder, and that is beyond the aHccted Party 's reasonable control, and shall include: 

(a) acts of God, including extreme wind1 ice, lightning or other stonns, earthquakes, 
tornadoes, hrmicancs, cyclones, landslides, drought, Hoods and washouts; 

(b) fires or explosions; 

(c) local, regional or national states o f  emergency; 

(d) strikes and other labour disputes (other than legal strikes or labour disputes by 
of such Party or a third party (other than any Key Supplier) 

invoking Force Majeure, unless such strikes or labour disputes are the result or 
part of a general industry strike or labour dispute); J{lr greater certainty, Foree 
Majeure shall include strikes or other labour disputes by employees o f  any Key 
Equipment Supplier; 

(e) delays or dismptions in lire! supply resulting trom a Force Majeure event 
(whether such event is in respect o f  a Party or a third party), and provided that it 
shall be considered an event o f  Force Majeure i f  delays or dismptions in fitcl 
supply arise as a result of the Supplier being unable to secure transportation 
capacity lor lite! supply to the Facility after having made Commercially 
Reasonable E t1ilrts to do so, but it shall not be considered an event o f  Force 
I\1ajeure if such transportation capacity was available and the Supplier failed to 
secure it or fltiled to maintain it after having secured it; 

(!) civil d isobedience or disturbances, war (whether declared or not), acts o f  
sabotage, blockades, insurrections, terrorism, revolution, riots or epidemics; 

(g) an order, judgment, legislation, ruling or direction Governmental Authorities 
restraining a Party, provided that the al1ccted Party has not applied lor or assisted 
in the application tor and has used Commercially Reasonable Eflc1rts to oppose 
said order, judgment, legislation, ruling or direction; and 

(h) any inability to obtain, or to secure the renewal or amendment any pcnnit� 
certificate, i_mpact assessment, licence or approval o f  any Govemrnental Authority 
or Transmitter required to perfOrm or comply with any obligation under this 
Agreernent, unless the revocation or modification of any such necessary pennit, 
ccrtificare, in1p<.1ct assessment, licence or approval \vas caused by the violation o f  
the terms thereof o r  consented to by the Party invoking Force Ivlajcurc; 

(i) any delay in achieving Ccnnmercial Operation o f  the Facihty on or beiOrc the 
corresponding Milestone Date set fOrth in Exhibit F, as a result of  nn amendment 
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by the !ESO to the outage schedule: ( I )  relating to the connection o f  the Facility 
to the IESO-Controlled Grid, and/or (2) relating to the completion of any Network 
Upgrades. 

U) any unanticipated maintenance or outage affecting the Facility: 

(i) which is not ident i fied in the Supplier's then current schedule of Planned 
Outages submitted to the ! E SO or the Buyer, as the case may be, in  
advance of  the occurrence o f  an event o f  Force Majeure referred to  in this 
Section 1 1 .3, and 

( ii) which results directly from, or is scheduled or planned d irectly as a 
consequence o C  an event o f  Force Majeure rcfencd to in  this Section 1 1 .3 ,  
or which results fi·om a failure of equipment that prevents the Facility 
from producing Electricity, provided that: 

(A) notice of the unanticipated maintenance or outage is provided to 
the Buyer by the Supplier concurrently, or as soon as reasonably 
possible thcreal1cr, with the notice in respect thereof provided to 
the !ESO but, in any event, within ten ( 1 0) Business Days thereof; 

(B)  the Supplier provides notice to the Buyer immediately, or  as soon 
as reasonably possible thcrealter, upon receipt fiom the !ESO or  
advance acceptance or other proposed scheduling or  approval of 
such maintenance or outage, i f  such approval is required to be 
obtained from the ! ESO; 

(C) the Supplier provides timely updates to the Buyer of the 
cmnmencement date o f  the maintenance or outage and, where 
possible, provides seven (7) clays advance notice or such date; 

(D) the unanticipated maintenance or outage is commenced within one 
hundred twenty ( ! 20) days of the commencement of the 
occurrence of the relevant event of Force Majeure; and 

(E) the Supplier schedules the unanticipated maintenance or  outage in 
accordance with Good Engineering and Operating Practices. 

For greater certainty, nothing in Section l l .JU) shall be construed as limiting the duration o r  an 
event of Force Majeure. Each Party shall resume its obligations as  soon as the event o r  Force 
M��cure has been overcome. 
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12.1  Lender 

ARTICLE 1 2  

LENDEU'S UIGHTS 

Notv.rithstanding Section 1 6.5, the Supplier, fi-om tiine to time on or after the date o f  this 
Agreement shall have the right, at its cost, to enter into a Seemed Lender's Security Agreement. 
For the avoidance o f  doubt, in the cttse of a deed of trust or similar instrument securing bonds or 
debentures where the tmstec holds security on behalf o f, or J(lr the benel1t o l; other lenders, only 
the tmstce shall be entitled to exercise the rights and remedies under the Secured Lender's 
Security Agreement as the Secured Lender on behalf of the lenders. A Secured Lender's 
Security Agreement shaH be based upon and subject to the IC1llowing conditions: 

{a) A Secured Lender's Security Agreement may be made fOr any amounts and upon 
any terms (including terms o f  the loans1 interest rates, payment terms and 
prepayment privileges or restrictions) as desired by the Supplier, as 
otherwise provided in this Agreernent. 

(b) A Secured Lender's Security Agreement may not secure any indebtedness, 
liability or obligation o f t  he Supplier that is not related to the Facility or cover any 
real or personal property of the Supplier not related to the Facility. For greater 
certainty, a Secured Lender's Security Agreement ma;� cover shares or 
partnership interests in the capital o f  the Supplier. 

(c) N o  Secured Lender's Security Agreement shall a!Tcct or encumber in any manner 
the Buyer's title to any government-owned prcmlses. The Buyer shaH have no 
liability whatsoever Jt1r payment o r  the principal sum secured by any Secured 
Lender's Security Agreement, or any interest accrued thereon or any other sum 
secured thereby or accruing thereunder; and the Secured Lender shall not be 
entitled to seek any damnges against the Buyer fl1r any or all of the same. 

(d) No Secured Lender's Security Agreement shall be binding upon the Buyer in the 
enfOrcement of the Buyer's rights and remedies provided in this Agreement or by 
Laws and Regulations� unless and until a copy o C the original thcrco r and the 
registration details, if applicable, together with written notice of the address o f  the 
Secured Lender to which notices may be sent have been delivered to the Buyer by 
I he Supplier or the Secured Lender; and in the event o f  an assignment o f  such 
Secured Lender�s Security Agreement; such assignment shall not be binding upon 
the Buyer unless and until a copy thereof and the registration details, if applicable, 
together with \Vrittcn notice o f t  he address of the assignee thereof to \vhich notices 
may be sent, have been delivered to the Buyer by the Supplier or the Secured 
Lender. 

(c) I f  the Supplier is in deli:wlt under or pursuant to the Secured Lender's Security 
/\greunent and the Secured Lender intends to exercise any rights a f[(}rdcd to the 
Secured Lender under this Agreement, then the Secured Lender shall give notice 



o f  such default to the Buyer at least five {5) Business Days prior to exercising any 
such rights. 

{ f) Any Secured Lender's Security Agreement permitted hereunder may secure two 
(2) or more separate debts, liabilities or obligations in favour o f  two {2) or more 
separate Secured Lenders, provided that such Secured Lender's Security 
Agreement complies with the provisions of this Article 1 2 .  

(g) Any number of permitted Secured Lender's Security Agreements may be 
outstanding at any one time, provided that each such Secured Lender's Security 
Agreement complies with the provisions o f  this Article 1 2. 

(h) Al l  rights acquired by a Secured Lender under any Secured Lender's Security 
Agreement shall be subject to all o f  the provisions of this Agreement, including 
the restrictions on assignment contained herein. While any Secured Lender's 
Security Agreement is outstanding, the Buyer and the Supplier shall not amend or 
supplement this Agreement ( including agreeing to a tolling an·angement 
contemplated in Section 3.4 o f  this Agreement) or agree to a termination o f  this 
Agreement w ithout the consent of the Secured Lender, which consent shall not be 
unreasonably withheld, conditioned, or delayed. A Secured Lender must respond 
within a reasonable period of time to any request to amend or supplement this 
Agreement. 

{i) Despite any enlorcement of any Secured Lender's Security Agreement, the 
Supplier shall remain liable to the Buyer k1r tbe payment o f  all  sums owing to the 
Buyer under this Agreement and for the perkmnance o f  all  o f  the Supplier's 
obligations under this Agreement. 

1 2.2 Rights and Obligations of Secured Lenders 

While any Secured Lender's Security Agreement remains outstanding. and if the Buyer has 
received the notice refi,n·ed to in Section 1 2 . l (d) or the contents thereof are embodied in the 
agreement entered into by the Buyer in accordance with Section 1 2.3 ,  the li:l l lowing provisions 
shall apply: 

{a) No Supplier Event of Default {other than those set ont i n  Section 10.2(d)) shall be 
grounds for the termination by the Buyer of this Agreement until: 

( i) any notice required to be given under Section 1 0 . 1  and 1 0.2(a) has been 
given to the Supplier and to the Secured Lender; and 

(ii) the cure period set out in Section 12 .2(b) has expired without a cure 
having been completed and without the Secured Lender having taken the 
actions therein contemplated. 
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(b) !n the event the Buyer has given any notice required to be given under Section 
1 0 . 1 , the Secured Lender shall, within the applicable cure period (including any 
extensions), if any, have the right (but not the obligation) to cure such default, and 
the Buyer shall accept such perlilrmance by such Secured Lender as if the same 
had been perlclrmcd by the Supplier. 

(c) Any payment to be made or action to be taken by a Secured Lender hereunder as a 
prerequisite to keeping this Agreement in dlect shall be deemed properly to have 
been made or taken by the Secured Lender if such payment is made or action is 
taken by a nominee or agent o f  the Secured Lender or a receiver or receiver and 
manager appointee! by or on the application of the Secured Lender. 

(d) A Secured L,ender shall be entitled to the Supplier's rights and benelits contained 
in this Agreement and shall become liable fl1f the Supplier's obligations solely as 
provided in Section 1 2.2. A Secured Lender may, subject to the provisions of this 
Agreement, enlbree any Secured Lender's Security Agreement and acquire the 
Supplier's I nterest in any law lid way and, without l imitation, a Secured Lender or 
its nominee or agent or a receiver or receiver and n1anager appointed by or on the 
application of the Secured Lender, may take possession of and manage the. 
Facility and, upon fOreclosure� or without kneclosure upon exercise o f  any 
contractual or statutory power o f  sale under such Secured Lender's Security 
Agreement, may sell or assign the Supplier's Interest with the consent of the 
Buyer as required under Section 1 2 .2(1). 

(c) Until a Secured Lender (i) f(lrecloses or has otherwise taken ownership of the 
Supplier's Interest or (ii) has taken possession or control o f  the Supplier's 
Jnterest, whether directly or by an agent as a mortgagee in possession, or a 
receiver or receiver and manager has taken possession or control o f  the Supplier's 
Interest by reference to the Secured Lender's Security Agreement, the Secured 
Lender shall not be liable li:>r any of the Supplier's obligat ions or be entitled to 
any o f  the Supplier's rights and bcnetlts contained in this Agreement, except by 
way of security. 1 C the Secured Lender itself or by a nominee or  agent, or a 
rcccrver or a receiver and manager appointed by or on the application o f  the 
Secured Lender� is the cnvner or is in control or possession of the Supplier�s 

then the entity that is the owner or is in control or possession or the 
Supplier's Interest shall be bound by all o f  the Supplier's obligations. Once the 
Secured Lender or such other Person goes out o f  possession or control of the 
Supplier's Interest or transfers the Supplier's I nterest in accordance with this 
Agreement to another Person who is at Arm's Length with the Secured Lender, 
the Secured Lender shall cease to be liable lor any o f  the Supplier's obligations 
and shall cease to be entitled to any o f  the Supplier's rights and bcncllts contained 
in this Agreement, except, if the Secured Lender's Security Agreement remains 
outstanding, by \va y  of security. 
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( t) Despite anything else contained in this Agreement, any Person to whom the 
Supplier's Interest is transferred shall take the Supplier's I nterest subject to the 
Supplier's obligations. No transfer shall be e f!ective unless the Buyer: 

(i) acting reasonably, i l. such transferee is at Arm's Length with the Secured 
Lender; or 

( ii )  acting in its sole and subjective discretion, i f  such transferee i s  not a t  
Arm's Length with the Secured Lender, 

has approved of the transferee and the transferee has entered into an agreement 
vv ith the Buyer in form and substance satisfactory to the Buyer, acting reasonably, 
wherein the transferee agrees to assume and to perform the obligations o f  the 
Supplier in respect o f  the Supplier's I nterest, whether arising before or a fter the 
transfer, and including the posting o f  the Completion and Performance Security 
required under Article 6. 

(g) !n the event of the termination of this Agreement prior to the end of the Term due 
to a Supplier Event of Delimlt, the Buyer shall, within ten ( I  0) days a ller the date 
of such termination, deliver to each Secured Lender which is at Arm's Length 
with the Supplier a statement of all sums then known to the Buyer that would at 
that time be due under this Agreement but ti:lr the termination and a notice to each 
such Secured Lender stating that the Buyer is w illing to enter into a New 
Agreement (the "Buyer Statement"). Subject to the provisions o f  this Article 1 2, 
each such Secured Lender or its trans feree approved by the Buyer pursuant to 
Section ! 2 .2(f) hereof shall thereupon have the option to obtain limn the Buyer a 
New Agreement in accordance with the following tem1s: 

(i) Upon receipt of the written request of the Secured Lender within thirty 
(30) days a tler the date o n  which it received the Buyer S tatement, the 
Buyer shaJJ enter into a New Agreement. 

( ii) Such New Agreement shaJJ be eflcctive as of the Tennination Date and 
shall be for the remainder o f  the Term at the time this Agreement was 
tenninated and otherwise upon the tem1s contained i n  this Agreement. 
The Buyer's obligation to enter into a New Agreement is conditional upon 
the Secured Lender (A) paying a ll sums that would, at the time of the 
execution and delivery thereof; be due under this Agreement but lor such 
tem1ination, (B) otherwise fuJJy curing any delimits under this Agreement 
existing immediately prior to tennination of this Agreement that are 
capable o f  being cured, and (C) paying aJJ  reasonable costs and expenses, 
including legal fees, so as to provide a full indemnity (and not only 
substantial indemnity), incurred by the Buyer in connection with such 
delimit and termination, and the preparation, execution and delivery o C 
such New Agreement and related agreements and documents, provided, 
however, that with respect to any cle l[mlt that could not be cured by such 
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1 2.3 

Secured Lender until it obtains possession, such Secured Lender or its 
transferee approved by tbe Buyer pursuant to Section 1 2.2(!) hereof: as the 

case may be, shall have the applicable cure period commencing on the 
date that it obtains possession to cure such delimit. 

\Vhen the Secured Lender has appointed an agent, a receiver or a receiver and 
manager or has obtained a court-appointed receiver or receiver and manager f(n 
the purpose o f enk1rcing the Secured Lender's security, that Person may exercise 
any of the Secured Lender's rights under this Section 1 2.2(g). 

(h) Despite anything to the contrary contained in this Agreement, the provisions o f  
this Article 1 2  shal l  enure only to the benei!t o f  the holders o f  a Secured Lender' s 
Security Agreement. ! f  the holders o f  more than one such Secured Lender's 

Agreement who are at Arm's Length with the Supplier make written 
requests to the Buyer in accordance with this Section 1 2.2 to obtain a New 
Agreement, the Buyer shall accept the request of the holder whose Secured 
Lender's Security Agreement had priority immediately prior to the termination o f  
this Agreement over the Secured Lender's Security Agreements o f  the other 
Secured Lenders making such requests and thereupon the written request of each 
other Secured Lender shall be deemed to be void. ln the event o r  any dispute or 
disagreement as to the respcetive priorities of any such Secured Lender's Security 
Agreement, the Buyer may rely upon the opinion as to such priorities o f  any law 
firm quaii lied to practise law in the Pro'vince of Ontario retained by the Buyer in 
its unqualified subjective discretion or may apply to a court of competent 
jurisdiction f(n- a declaration as to such priorities, which opinion or declaration 
shall be conclusively binding upon a l l  parties concerned. 

The Buyer and the Supplier shall enter into an agreement with any Secured Lender li1r the 
purpose o f  implementing the Secured Lender's Security Agreement protection provisions 
contained in this Agreement. The Buyer, acting reasonably, shall consider nny request jointly 
made by the Supplier and a Secured Lender or proposed Secured Lender to iilci l itatc a provision 
of a Secured Lender's Security Agreement or proposed Secured Lender's Security Agreement 
that may an amendment to this Agreement, provided thnt the rig his o C the Buyer are not 
adversely affected thereby, the obligations of the Supplier to the Buyer arc not altered thereby 
and the consent o f  any other Secured Lender to such amendment has been obtained by the 
Supplier or the Secured Lender making the request li:1r the amendment. 
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A RTICLE 1 3  
DISCRIMINATORY ACTION 

1 3 . 1  Discriminatory Action 

A "Discriminalory Action" shall occur iC 

(a) ( i) the Legislative Assembly o f  O ntario causes to come into Ioree any statute 
that was introduced as a govemment bill in the Legislative Assembly o f  
Ontario o r  causes to come into fOrce o r  makes any order-in-council or 
regulation first having legal effect on or a t\er the date of the submission o f  
the Proposal i n  response to the RFP; or 

( ii) the Legislative Assembly o f  Ontario directly or indirectly amends this 
Agreement without the agreement ofthe Supplier; 

(b) the eJiect o f  the action referred to in Section ! 3 . 1  (a): 

(i) is bome principally by the Supplier; or 

(ii) is bome principally by the Supplier and one or more Other Suppliers who 
have a CES Contract or another bilateral arrangen1cnt with the Buyer 
similar in nature to this Agreement; and 

(c) such action increases the costs that the Supplier would reasonably be expected to 
incur under this Agreement in respect of Contracted Facility Operation, or 
adversely affects the revenues of the Supplier fiom Electricity and Related 
Products in respect of Contracted Facility Operation, except where such action is 
in response to any act or omission on the part of the Supplier that is contrary to 
L:nvs and Regulations (other than an act or omission rendered illegal by virtue o f  
such action) o r  such action i s  permitted nnder this Agreement. Despite the 
preceding sentence, none of the following shall be a D iscriminatory Action: 

(i) Laws and Regulations o f  general application, including an increase o f  
Taxes o f  general application, o r  any action o f  the Government o f  Ontario 
pursuant thereto; 

( ii) any such statute that prior to five (5) Business Days prior to the date o f  
submission o f  the Proposal in  response to the RFP: 

(A) has been introduced as a bill in  the Legislative Assembly o f  
Ontario in a similar fOrm as such statute takes when it has legal 
effect, provided that any amendments made to such bill m 
becoming such statute do not have a Material Adverse E rtect on 
the Supplier; or 
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(B)  has been made public in a discussion or consultation paper, press 
release or announcement issued by the Ontario Power Authority, 
the Government of  Ontario, and/or the M inistry of  Energy and 
lntfastructure that appeared on the website o f  the Ontario Power 
Authority, the Government of Ontario and/or the Ministry o f  
Energy and Infbstructure, provided that any amendments made to 
such public lorm, in becoming snch statute, do not have a Material 
Adverse E llect on the Supplier; and 

(iii) any o f  such regulations that prior to five (5} Business Days prior to the 
date of  submission of  the Proposal in response to the RFP: 

(A) have been published in the Ontario Gazette but by the terms o f  
such regulations con1e into fOrce o n  or a her five (5)  Business Days 
prior to the date of execution o f  this Agreement, or 

(B) have been re lerred to in a press release issued by the Ontario 
Power Authority, the Government of Ontario and/or the Ministry 
of Energy and lnli'astructurc that appeared on the website o f'  the 
Government of Ontario or the Ministry of Energy and 
Infi-astruclun .. \ provided that any amendments made to such 
regulations in coming into fOrce do not have a Material Adverse 
Effect on the Supplier. 

l f  a Discriminatory Action occurs, 
dnplieat.ion, compensation (the 

the Supplier shall have the right to obtain, without 
Action Compensation") fi'cm1 the Buyer ltlr: 

(a) the amount of  the increase in the costs that the Supplier would reasonably be 
expected to incur in respect of  Contrnctcd Facility Operation as a result or the 
occurrence of such Discriminatory Action, commencing on the first day of the 
first calendar month fblknving the date of the Discriminatory Action and ending 
at the expiry of the Term, but excluding the portion o f  any costs charged by a 
Person who does not deal at Arm's Length with the Supplier that is in excess o f  
the costs that would have been charged had such Person been at Arm's Length 
with the Supplier; and 

(b) the amount by which ( i) the net present value or the net revenues liom the 
Electricity and Related Products in respect of Contracted Facility Operation that 
are fbrecast to be earned by the Supplier during the period of lime com:n1cncing 
on the first day o f  the first calendar month lc1llowing the date o f  the 
Discriminatory /\ction and ending at the expiry o f  the Term, exceeds (ii) the net 
present value o [-' the net revenues frorn the E lectricity and Related Products in 
respect o f  Contracted Facility Operation that arc forecast to be earned by the 
Supplier during the period of time commencing on the first clay o f  the first 
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calendar month to llowing the date o f  the Discriminatory Action and ending on the 
expiry o f  the Term, taking into account the occmTence o f  the Discriminatory 
Action and any actions that the Supplier should reasonably be expected to take to 
mitigate the effect of the Discriminatory Action, such as by mitigating operating 
expenses and normal capital expenditures of the business of the generation and 
delivery o f  the E lectricity and Related Products in respect o f  Contracted Facility 
Operation. 

13.3 Notice of Discriminatory Action 

(a) I n  order to exercise its rights in the event of the occurTence of a D iscriminatory 
Action, the Supplier must give a notice (the ·'Preliminary Notice") to the Buyer 
within sixty (60) days after the date on which the Supplier tlrst became aware (or 
should have been aware, using reasonable due diligence) of the Discriminatory 
Action stating that a D iscriminatory Action has occurred. Within sixty (60) clays 
afler the date o f  receipt of the Preliminary Notice, the Supplier must give another 
notice (the "Notice of Discriminatory Action''). A Notice o f  Discriminatory 
Action must include: 

( i) a statement of the Discriminatory Action that hns occurred; 

( ii) details o fthe effect o f the said occurrence that is borne by the Supplier; 

( iii) details of the manner in which the D iscriminatory Action increnses the 
costs that the Supplier would reasonably be expected to incur under this 
Agreement in respect of Contracted Facility Operation, or adversely 
affects the revenues o f  the Supplier liorn Electricity and Related Products 
in respect o f  Contracted Facility Operation; and 

(iv) the amount claimed as Discriminatory Action Compensation and details o f  
the computation thereo [ 

The Buyer shall, a tler receipt o f  a Notice of Discriminatory Action, be entitled, by 
notice given within thirty (30) clays al\cr the date o f  receipt o f  the Notice o f  
Discriminatory Action, to require the Supplier to provide such li.rrther supporting 
particulars as the Buyer considers necessary, acting reasonably. 

(b) l f  the Buyer wishes to dispute the occurrence of a Discriminatory Action, the 
Buyer shall give a notice o f  dispute (the "Notice of Dispute") to the Supplier, 
stating the grounds lor such dispute, within thirty (30) days after the date o f  
receipt o f  the Notice o f  Discriminatory Action or  within thirty (30) days a tler the 
date of receipt of the ti.Irther suppor1ing particulars, as applicable. 

(e) I f  neither the Notice o f  Discriminatory Action nor the Notice o f  Dispute has been 
withdrawn within thirty (30) days a ller the date of receipt of the Notice of Dispute 
by the Supplier, the dispute of the occurrence of a Discriminatory Action shall be 
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subn1itted to mandatory and binding arbitration in accordance \\.rith Section 1 6.2 
without first having to comply with Section 1 6 . 1 .  

(d) l f  the Buyer docs not dispute the occurrence of  a Discriminatory Action or the 
amount of Discriminatory Action Compensation claimed in the Notice o f  
D iscriminatory Action, the Buyer shall pay to the Supplier the amount of 
Discriminatory Action Compensation claimed within sixty (60) days aflcr the date 
of receipt ofthe Notice o f Discriminatmy Action. I f  a Notice o f  Dispute bas been 
given, the Buyer shall pay to the Supplier the Discriminatory Action 
Compensation Amount determined in accordance with Section 1 3 .3(c) not later 
than sixty (60) days a ller the later of the date on which the dispute with respect to 
the occurrence of a Discriminatory Action is resolved and the date on which the 
Discrin1inatory Action Compensation Amount is determined. 

(i) I f  the wishes to dispute the amount of the Discriminatory Action 
Compensation, the Buyer shall give to the Supplier a notice (the 
Action Compensation N otice") seiling out an amount that the Buyer proposes as 
the D iscriminatory Action Compensation (the Action 
Compensation Amount"), if any, together with details o fthe computation. I f  the 
Supplier does not give notice (the "Supplier Non-acceptance Notice") to the 
Buyer stating that it docs no! accept the D iscriminatory Action Compensation 
Amount proposed within thirty (30) days a11er the date of receipt of the 
Discriminatory Action Compensation Notice, the Supplier shall be deemed to 
have accepted the Discriminatory Action Compensation Amount so proposed. l f  
the Supplier Non-acceptance Notice i s  given, the Buyer and the Supplier shall 
attempt to determine the Discriminatory Action Compensation Amount through 
negotiation, and any amount so agreed in writing shall be the Discriminntmy 
Action Cornpensation Amount 1 C  the Buyer and the Supplier do not agree in 
writing upon the Discriminatory Action Compensation Amount \:vithin sixty (60) 
days a llcr the date of receipt of the Supplier Non-acceptance Notice, the 
Discriminatory Action Compensation /\mount shaH be detennined in accordance 
with the procedure set l<xth in Section 1 3 .3(c)(ii) and Sections 1 6 . 1  and 1 6.2  shall 
not apply to such determination. 

( ii) l f  the negotiation described in Section l3.3(c)(i) docs not result in an 
agrccmc·nt in \Vritlng on the Discriminatory Action Compensation 
Amount, either the Buyer or the Supplier may, a lter the later of (A) the 
dale on which a dispute \vith respect to the occurrence of a Discriminatory 
Action is resolved and (B) the dale o f  the expiry of a period of thirty (30) 
days a!ler the date of receipt of the Supplier Non-acceptance Notice, by 
notice to the other require the dispute to be resolved by arbitration as set 
out below. The Buyer and the Supplier shail, within thirty (30) days afler 
the date of receipt of such notice o f  arbitrntion, jointly appoint a valuator 
to determine the Discriminatory Action Compensation Amount The 
valuator so appointed shall be a duly qualified business valuator where the 

91 



individual responsible lor the valuation has not less than ten ( I  0) years' 
experience in the (ie!d o f  business valuation. I f  the Buyer and the Supplier 
arc unable to agree upon a valuator within such period, the Buyer and the 
Supplier shall jointly make application (provided that if a party does not 
participate in such application, the other party may make application 
alone) under the Arbitmtion Act, 1991 (Ontario) to a judge of the Superior 
Court o fJustice to appoint a valuator, and the provisions of the !lrhitralion 
Act, 1991 (Ontario) shall govern such appo intmcnl. The valuator shall 
determine the Discriminatory Action Compensation Amount within sixty 
( 60) Business Days afler the date of his or her appointment. Pending a 
decision by the valuator, the Buyer and the Supplier shall share equally, 
and be responsible for their respective shares o f� all fees and expenses o f  
the valuator. The fees and expenses o f  the valuator shall be paid b y  the 
non-prevailing party. ·'Prevailing party'' means the Party whose 
detem1ination of the Discriminatory Action Compensation Amount is 
most nearly equal to that o f thc valuator's determination. The Supplier's 
and the Buyer's respective determinations of the Discriminatory Action 
Compensation Amount shall be based upon the Notice o f  Discriminatory 
Action and the Discriminatory Action Compensation Notice, as 
applicable. 

(iii) In order to facilitate the determination of the Discriminatory Action 
Compensation Amount by the valuator, each of the Buyer and the Supplier 
shall provide to the valuator such in formation as may be requested by the 
valuator., acting reasonably, and the Supplier shall permit. the valuator and 
the valuator's representatives to have reasonable access during normal 
business hours to such in!Cmnation and to take extracts therelrom and to 
make copies thereo[ 

( iv) The Discriminatory Action Compensation Amount as determined by the 
valuator shall be final and conclusive and not subject to any appeal. 

(I) Any amount to be paid under Section 1 3 .3(d) shall bear interest at a variable 
nominal rate per annum equal on each day to the I nterest Rate then in effect fi·o m 
the dale o f  receipt o f  the Notice o f  Discriminatory Action to the date of payment. 

(g) Payment of the Discriminatory Action Compensation and interest thereon by the 
Buyer to the Supplier shall constitute fill! and final satisfttction of a l l  amounts that 
may be claimed by the Supplier k1r and in respect of the occurrence o f  the 
Discriminatory Action and, upon such payment, the Buyer shall be released and 
forever discharged by the Supplier li"01n any and all liability in respect of such 
Discriminatory Action. 
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I f  the Buyer \Vishes to ren1edy or  cause to  be remedied the occurrence o f  a Discriminatory 
Action, the Buyer must notice to the Supplier within thirty (30) days a ltci· the later of the 
date of receipt o f  the Notice of Discriminatory Action and the date of the receipt by the Buyer o f  
the l!rrther supporting particulars referred t o  in Section 1 3  . 3 (b). l f the Buyer gives such notice, 
the Buyer must remedy or cause to be remedied the Discriminatory Action within one hundred 
and eighty ( 1 80) days alter the date o f  receipt o f  the Notice o f  Discriminatmy Action or, i f  a 
Notice o f  Dispute has he en given, within one hundred and eighty ( 1 80) days a fler the elate o f  the 
!ina] award pursuant to Section 1 6.2 to the effect that a Discriminatory Action occurred. l f  the 
Buyer remedies or causes to be remedied the Discriminatory Action in accordance with the 
preceding sentence, the Supplier shall have the right to obtain, without duplication, the amount 
that the Supplier would have the right to claim in respect o f  that Discriminatory Action pmsuant 
to Section 1 3 .2, adjusted to apply only to the period commencing on the l!rst day o f  the llrst 
calendar month lbUowing the date o f  the Discriminntory Action and exp1ring on the dny 
prccc-chng the day on \Vhich the D iscriminatory Action \Vas remedied. 

ARTICLE 1 4  
UABILITY A N D  INDEM N IF ICATION 

NotYvithstanding anything contained herein to the contrary, neither Party wiH be liable under this 
Agreement or under any cause or action relating to the subject matter of' this Agreement fC1r any 
special, Indirect, incidental, punitive, exemplary or consequential damages, including loss o f  
pro tits (save and except a s  provided in Section ! 3.2), loss o f  use o f  any property o r  clnims o f  
customers o r  contractors o f  the Pnrtics fi)f any such datnages. 

Nothing in this Article shall reduce a claim ft1r liquidated darnages pursuant to Sections 
2 .3 (a)(vi), 6.3(c), 1 0.2(b) and 1 0.2(e). The Supplier acknowledges and agrees with the 
Buyer thnt the actual damages incurred by the Buyer and Electricity consumers as a result of a 
failure by the Supplier to meet its obligations under this Agreement arc impossible to definitively 
quanfify and the Supplier further agrees that the payment o flhe liquidated damages set j()rlh in 
this Agreement constitutes a H1ir and reasonable means o f  compensating the Buyer f(w damages 
likely to be incurred as a result o f  such delays and docs not constitute a penalty. 

14.3 lndenmification 

l n  addition to the indemnity provided hy the Supplier in Section 2.8(b), the Supplier shall 
indemnify, de leml and hold the Buyer, the Ontario Power Authority (to the extent that it is no 
longer the Buyer), the Government of Ontario, the members o f  the Government of Ontario ' s  
Executive Council, and their respective A fl!liates, and each o f  the Ji:>regoing Persons· respective 
directors� o fficers, employees, shareholders, advisors) and agents (including contractors and their 
employees) (col lectively, the "lmlemnitees") harmless li·mn and against any and all  claims, 
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demands, suits, losses, damages, liabilities, penalties, obligations, payments, costs and expenses 
and accrued interest thereon (including the costs and expenses o C and accrued interest on, any 
and atl actions, suits, proceedings iOr personal injury { including death) or property dan1age, 
assessments, judgments, settlements and compromises relating thereto and reasonable lawyers' 
tees and reasonable disbursements in connection therewith) (each, an "lndcmnifiable Loss"), 
asserted against or suflered by the l ndemnitees relating to, in connection with, resulting timn, or 
arising out of (i) any occurrence or event relating to the Facility, except to the extent that any 
injury or damage is attributable to the negligence or wilf1d misconduct of the l ndemnitees or the 
firilure of the lndenmitees to comply with Laws and Regulations and (ii) any breach by the 
Supplier of any representations, warranties, and covenants contained in this Agreement, except 
to the extent that any injury or damage is attributable to the negligence or wiHitl misconduct o f  
the l ndcmnitees. For greater certainty, in the event of contributory negligence or other limit o f  
the lndcmnitees, then such l ndcmnitecs shall not be indemnitled hereunder in the proportion that 
the lndemnitecs' negligence or other limit contributed to any lndemnitiable Loss. 

14,4 Defence of Claims 

(a) Promptly afler receipt by the lndcmnitccs o f  any Claim or notice o f  the 
commencement o f  any action, administrative or legal proceeding, or investigation 
as to which the indemnity provided {(1r in Section 14.3 may apply, the Buyer shall 
notify the Supplier in writing of such fi1ct. The Supplier shall assume the defence 
thereof with counsel designated by the Supplier and satisfirctory to the a ffected 
lndemnilees, acting reasonably; provided, however, thal if the dciCndants in any 
such action include both the l ndemnitccs and the Supplier and the lndcmnitees 
shall have reasonably concluded that there may be legal defences available to 
them which are different from or additional to, or inconsistent with, those 
available to the Supplier, the lndemnitces shall have the right to select separate 
counsel satisfirctory to the Supplier acting reasonably (at no additional cost to the 
lndemnitees) to participate in the defCnce o f  such action on behalf o f  the 
l ndcmnitees. The Supplier shall promptly confirm that it is assuming the dctence 
of the lndemnitees by providing written notice to the lndemnitees. Such notice 
shall be provided no later than five (5) days prior to the deadline {(J r responding to 
any Claim relating to any lndemnitlable Loss. 

(b) Should any o f  the l ndemnitees be entitled to indemnification under Section 1 4.3 
as a result of a Claim by a third party, and the Supplier fails to assume the defence 
of such Claim (which hrilure shall be assumed if the Supplier fails to provide the 
uotice prescribed by Section 1 4A(a)), the l ndemnitees shall, at the expense o f  the 
Supplier, contest (or, with the prior written consent of the Supplier, settle) such 
Claim, provided that no such contest need be made and settlement or fi.rll payment 
of any such Claim may be made without consent of the Supplier (with the 
Supplier remaining obligated to indemnify the l ndemnitees under Section 1 4.3) ,  
i C  in the written opinion o f  an independent third party counsel chosen by the 
Company Representatives, such Claim is meritorious. If the Supplier is obligated 
to indemnify any l ndcmnitees under Section ! 4.3,  the amount owmg to the 
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lndemnitces wil l  be the amount o f  such lndemnitees' actual out-ol:pocket loss net 
o f  any insunmce proceeds received or other recovery. 

I f  the Supplier is not a single legal entity (fi'r example, an unincorporated joint venture or a 
genera I partnership), then each o f  the legal entities forming the Supplier, namely [insert legal 
en lily or entities comprising the Supplier] , sha J J  execute this Agreement and shaJJ be jointly and 
several ly  l iable to the Buyer f(Jr a l l  representations, wananties, obligations, covenants and 
liabilities of the Supplier hereunder. 

ARTICLE I S  
CONTRACT OPERATION AND A D M I NISTRATION 

15.1 

The Supplier and the Buyer shal l  by notice in the form o f  Exhibit U ,  each appoint, from time to 
time, a representative (a Representative''), who shall be duly authorized to act on 
bcha l f o f the Party that has made the appointment, and with whom the other Party may consult at 
all reasonable times, and whose instructions, requests, and decisions, provided the same are in 
\\-Tiling signed by the respective Company Rcprcsentat shall be binding on the appointing 
Party as to all matters pertaining to this AgrccmenL The Company Representatives shall not 
have the pcnvcr or atJthority to amend this Agreement. 

Audit 

The Supplier and the Buyer shall both keep complete and accurate records and a l l  other data 
required by either of them ]()r the pmvosc o f  proper administration of this AgreemenL A l l  such 
records shal l  be maintained as required by La\vs and Regulations but fOr no less than f(:n· seven 
(7) years ailer the creation o f  the record or data. The Supplier and the Buyer, on n coniidemiai 
basis as provided f()r In Article 8 or this Agreement, shall provide reasonable access to the 
relevant and appropriate financial and operating records and data kept by it relating to this 
Agreement reasonably required f(Jr the other Party to comply with its obligations to 
Governmental Authorities or to verify or audit bi l l ings or to verifY or audit inf()rmatlon provided 
in accordance with this Agreement. A Party may usc its own entployees fOr purposes o f  any 
such review of records provided that those employees are bound by the confidentia lity 
requirements provided f(;r in Article 8. A lternatively, a Party may at its own expense appoint an 
auditor to conduct its audit The Party seek]ng access to such records in this manner shall pay 
the ft>;es and expenses associated with usc o f  the third party auditor. 

! 5.3 

(a) The Supplier shall del iver to the Buyer a copy of all reports, plans and notices that 
the Supplier is required to provide to the !ESO with respect to Outages, at the 
same time or \Vi thin one ( 1 )  Business Day a lter such reports, plans and notices are 
delivered by the Supplier t.o the !ESO. 
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(b) I n  addition to the documentation provided in Section 1 5 .3(a), the Supplier shall 
deliver at the times specilled below the lo llowing documents, reports, plans and 
notices to the Buyer: 

(i) no later than sixty (60) days before the Milestone Date lor Commercial 
Operation of the Facility, the Supplier shall provide to the B uyer an 
operating plan for the Facility f(lr the Term, including a long term major 
maintenance schedule, in the form set out in Exhibit Q (the "Long Term 
Operating Plan"). The Supplier shall provide the Buyer with copies o f  
any amendments or modi11cations to the Long Tenn Operating Plan within 
ten ( 1 0) Business Days of such amendments or modifications being made. 
The Long Term Operating Plan shall be consistent with Good Engineering 
and Operating Practices and is not a guarantee of the timing of Planned 
Outages; 

(ii) no later than: 

(A) the date that the Long Term Operating Plan is to be provided to the 
Buyer in accordance with Section 1 5 .3(b)(i), and 

(B) in respect of the second Contract Year and each Contract Year 
therealler, sixty (60) days prior to each Contract Year, 

the Supplier shall provide to the Buyer an operating plan li:1r the Facility 
tor the succeeding Contract Y car, in the lorm set out in Exhibit R (the 
"Annual Operating Plan"). The Annual Operating Plan shall include a 
schedule o f  Planned Outages lor that twelve ( 1 2) month period (together 
with the Supplier's estimate o f  the expected duration o f  each Planned 
Outage) which shall be consistent with Good Engineering and Operating 
Practices, consistent \Vith the Long Term Operating Plan and, to the extent 
the Supplier is required to do so by the IESO Market Rules, coordinated 
with and approved by the I ESO. The Supplier may, on not less than ten 
( 1 0) Business Days' prior notice to the Buyer, amend the Annual 
Operating Plan; 

(iii) prompt notice to the Buyer of any Outage other than a P lanned Outage, or 
any anticipated Outage other than a Planned Outage. Any notice under 
this subsection shall include a statement of the cause o f  such Outage, the 
proposed corrective action and the Supplier's estimate of the expected 
duration of such Outage. The Supplier shall usc Commercially 
Reasonable E ft()[[s to promptly end or reduce the length of such Outage; 

( iv) thirty (30) days prior written notice (or such lesser number of days as is 
possible in the circumstances) to the Buyer o r  any Planned Outage o r  the 
Facility. 
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15.4 

1 5.5 

15.6 

(c) A l l  Outages shall take place in accordance with the notices of Outages provided 
by the Supplier to the Buyer under this Section ! 5 .3 .  

ln,;p<cctiion of  Fad!i!y 

(a) 

(b) 

The Buyer's Representatives shall, at al l  times upon two (2) Business Days' prior 
notice, at any time aller the execution of this Agn:::ernentt have access to the 
Facility and every part thereof during regular business hours and the Supplier 
shaH, and shall cause ali personnel operating and managing the Facility, to filrnish 
the Buyer with a l l  reasonable assistance in inspecting the Facility fi:lr the purpose 
o f  ascertaining cornpliance \Vith this Agreement; provided that such access and 
assistance shall be carried out in accordance with and subject to the reasonable 

salety and security requirements o f  the Supplier and all  personnel operating and 
managing the Facility, as applicable, and shall not interfere with the operation o f  
the Facility. 

The inspection of the Facility by or on behal f  of the Buyer shall not relieve the 
Supplier of any o f  its obl igations to comply with the terms of this Agreement. No 
Supplier Event of Dcfimlt by the Supplier wi l l  be waived or deemed to have been 
waived by any inspection by or on behalf o f  the Buyer. In no event wil l  any 
inspection by the Buyer hereunder be a representation that there bas been or wi l l  
be compliance with this Agreement and Laws and Regulations. 

lu,;pc,ctiiou Not Waiver 

(a) 

( b) 

(a) 

Failure by the Buyer to inspect the Facility or any pmt thereof under Section 1 5 .4, 
or to exercise its audit rights under Section I 5.2,  shal1 not constitute a \Vaiver o f  
any of the rights o f  the Buyer hereunder. An inspection o r  audit not lclllowed b y  a 
notice of a Supplier Event o f  Delimit shall not constitute or be deemed to 
constitute a waiver of any Supplier Event o f  Delimit, nor shall it constitute or be 
deemed to constitute an nckno\.vlcdgement that there has been or wili be 
compliance by the Supplier with this Agreement. 

Failure by the Supplier to exercise its audit rights under Section 1 5.2  shall not 
constitute or be deemed to constitute a waiver o f  any o f  the rights of the Supplier 
hereunder. An audit not f(> l lowcd by a notice of a Buyer Event of Del[mll shall 

not constitute or be deemed to constitute a waiver of any Buyer Event of Del�rult, 
nor shall it constitute or be deemed to constitute an acknowledgement that there 
has been or will  be compl iance by the Buyer with this Agreement. 

to C heck Test and Test Protocol. The Buyer shall 
have the option, exercisable on no more than t\.VO (2) occasions per Contract Year, 

to require the Supplier, within ten ( 10) Busiuess Days after written notice has 
been delivered to the Supplier, provided it is not during an Outage, to conduct a 
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lest (the "Capacity Check Test"), at the Supplier's sole cost and expense, that 
may be witnessed by the Buyer or its Representative, to confirm the ability o f  the 
Facility to produce the Contract Capacity, as described below. For purposes o f  
Section 1 6.7, the Supplier shall be entitled, without the consent o f  the Buyer, to 
schedule and conduct, at its sole cost and expense, Capacity Check Tests to 
demonstrate compliance with the test conditions set out in Exhibit M .  I f  the 
Buyer has consented to a Facility Amendment pursuant to Section 2. l (c), the 
Supplier may request, within len ( l 0) Business Days a lter written notice has been 
delivered to the Buyer, a Capacity Check Test. The Capacity Check Test will be 
carried out in accordance with a test protocol (the "Test Protocol") which will 
include the formal of the rcpOit to be prepared in respect of the Capacity Check 
Test and which Test Protocol is to be prepared by the Supplier and submitted in 
writing to the Buyer i(Jr approval within three (3 )  months after the Facility has 
attained Commercial Operation. The measurements o f  the Capacity Check Test 
shall be made using high accuracy calibrated instruments and recording systems 
or Facility instrumentation, including tarifT meters f(>r E lcctricity acceptable to the 
Buyer, acting reasonably. Each Capacity Check Test consists of the Facility 
generating E lectricity f(>r lcmr (4) continuous hours during a period designated by 
the Supplier on prior written notice to the Buyer in advance as a test period, 
subject to coordination and approval of the I ESO, and shall be evaluated based on 
calculation of the generator output at the Delivery Point net o f  any Station Service 
Loads in accordance with the Metering Plan. The Supplier acknowledges and 
agrees that the Contract Capacity, the Electricity output of the Facility and the 
Station Service Loads, as may be measured by the Capacity Check Test, shall not 
be adjusted l(lr ambient weather conditions. For greater certainty, the Capacity 
Check Test shall be based on the Season I Contract Capacity, Season 2 Contract 
Capacity, Season 3 Contract Capacity or the Season 4 Contract Capacity, as 
applicable, depending on the calendar month during which the Capacity Check 
Test is conducted. 

(b) Optional Re-Pcrformancc of Capacity Check Test as a result of Weather or 
Force Majeure. I f  the Capacity Check Test is  interrupted by an event o f  Force 
Majeure, or if at any point during the Capacity Check Test the ambient air 
temperature, as reported at the Environment Canada weather station that is 
physically nearest to the Facility, exceeded 

(i) in  respect of a Capacity Check Test conducted during Season I ,  7.0 
degrees Celsius, 

(i i) in respect o f  a Capacity Check Test conducted during Season 2,  2 1 .0 
degrees Celsius, 

(iii) in respect of a Capacity Check Test conducted during Season 3, 30.0 
degrees Celsius or 
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(iv) in respect of a Capacity Check Test conducted during Season 4, 24.0 
degrees Celsius, 

then the Supplier may, at the Supplier's sole cost and expense, re-perform the 
Capacity Check Test within ten ( 1 0) Business Days a Her the receipt by the 
Supplier of the Capacity Confirmation relating to such Capacity Check Test fi·cnn 
the Buyer. 

(c) Check Test Report. The Supplier shall at the Supplier's sole cost and 
expense and within ten ( 1 0) Business Days, or as provided in the Test Protocol, 
alter completion o f  the Capacity Check Test prepare and submit to the Buyer a 
written Capacity Check Test report that includes the data collected during the test 
period, computation o f test data and the test results. The Buyer shall provide to 
the Supplier within ten ( I  0) Business Days after receipt o f  the Capacity Check 
Test report !rom the Supplier, written confirmation of the Electricity output lc1r 
each hour during the Capacity Check 'fest (the 

(d) Requiremcnts to Pass a Capacity Check Test. ·ro pass the Capacity Check 
Test, the Electricity output (in MWh) for each hour of the Capacity Check Test, 
divided by one hour, must be equal to or greater than the Contract Capacity, in 
which case the Capacity Reduction Factor shall, for the purposes of Exhibit J, be 
an nmounl equal to J .0, effective fj-om the date of the Capacity Confirmation in 
relation to the Capacity Check Test. lf the Supplier has not passed the Capacity 
Check Test f(tr each one of the lour ( 4) continuous hours, then the Supplier shall, 
at the Supplier's cost and expense, perkmn a li.trther Capacity Check Test (the 
"Further Capacity Check Test'") within thirty (30) Business Days aller the 
receipt by the Supplier o f  the Capacity Confirmation from the Buyer, on the same 
terms and conditions as the Capacity Check Test described in Section l 5 ,6(a). l f 
the total E lectricity output of the Facility lor the lour (4) continuous hours o f  each 
of the Capacity Check Test and the Further Capacity Check as stated in their 
respective Capacity Confirmations� dlvided by the number of hours in each o f  the 
respective check tests (each an Test are both less than 
eighty percent (80'%) o f  the Contract Capacity, then this shall be considered a 
Supplier Event o f  Delimit. For purposes of calculating the Average Test Capacity 
in this Section J 5 the Electricity output iium each hour shall not exceed a 
rnaximum amount equal to the Contract Capacity multiplied by one hour. 

(c) Result of Further Check Test, !f the Further Capacity Check Test 
shows that the Average Test Capacity was less than 1 00'% of the Contract 
Capacity, then the Capacity Reduction Factor i<x purposes of Exhibit J shall be 
reduced as set out below, effective on the date o f  the Capacity Conllrmation i n  
relation to the Further Capacity Check Test. The Capacity Reduction Factor shall 
be an amount equal to a fhic.t ion, the numerntor of which ls (i) the greater of the 
A vcmge Test Capac it ics resulting fi-OJn the Capacity Check 'T'est and the Further 
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Capacity Check Test, and the denominator o f  which is ( ii) the Contract Capacity 
which relates to such greater Average Test Capacity. 

(t) Final Capacity Check Test. I f  Section 1 5 .6(c) is applicable, then the Supplier 
shall perform a fi.1rther Capacity Check Test (the "Final Capacity Check Test") 
at the Supplier's cost and expense within ten ( 1 0) Business Days aller written 
notice has been delivered by the Supplier to the Buyer, no earlier than one month 
and no later than one year alter the date o f the Capacity Conllrmation with respect 
to the Further Capacity Check Test, failing which this shall be considered to be a 
Supplier Event o f  Delimit. The Final Capacity Check Test shall take place o n  the 
same terms and conditions as the Capacity Check Test described in  Section 
1 5 .6(a) and including the delivery of the Capacity Confirmation in relation to the 
Final Capacity Check Test. l f  the total E lectric ity output o f  the Facility fi1r the 
li1ur (4) continuous hours o f  the Final Capacity Check Test, as stated in the 
Capacity Confirmation with respect to the Final Capacity Check Test, divided by 
the number of hours in such check test (which result shall also be an "Average 
Test Capacity" as calculated pursuant to Section 1 5 .6(d)): 

( i) is less than ninety-five percent (95%) o f  the Contract Capacity, then this 
shall be considered a Supplier Event of Detault; 

( ii) is equal or greater to n inety-five percent (95%) and less than one hundred 
percent ( 100%) of the Contract Capacity, then the Capacity Reduction 
Factor shall, !(Jr the puq1oses of Exhibit .1, be an amount equal to a 
fi·action, the numerator o f  which is ( i) the Average Test Capacity i n  
relation t o  the Final Capacity Check Test, and the denominator o hvhich is 
( ii) the Contract Capacity; ancl 

( iii) is equal to one hundred percent ( lOO'X,) of the Contract Capacity, then the 
Capacity Reduction Factor shall, l(>r the purposes of Exhibit J, be an 
amount equal to 1 .0, effective from the date of the Capacity Con!irmation 
i n  relation to the Final Capacity Check Test. 

(g) During the hours of any Capacity Check Test described in Sections 1 5 .6(a) to ( 1) 
inclusive, the Buyer may, at its option, require the Supplier to simultaneously 
measure the rate of emissions for any one or 111ore of the substances that are 
subject to the Emissions L imits lor p urposes of'  determining the Supplier's 
compliance under such limits as required by Section 2 .8(d). 

1 5.7 Notices 

(a) All  notices pertaining to this Agreement not explicitly permitted to be in a form 
other than writing shall be in  writing and shall be addressed to the other Party as 
lc> llows: 
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(b) 

l f to the Supplier: 

and to: 

1 f to the Kll'JI'r· 

[ insert address) 

Attention: 
Facsimile: 
E-mail: 

! insert dciai!sj 
[ insert details! 
I i nsert details) 

! insert details! 

Attention: 
Facsimile: ( insert details! 
E-mail: 

Ontario Power Authority 
1 20 Adelaide Street West 
Suite 1 600 
Toronto, Ontario 
M5H I T !  

Alten1ion: 
Facsimile: 
E-mail: 

i•·•<'l•n· .. Contract Management 
( 4 !  6) 969-6071 

fSlntract .J.:D.f!Jla g,GJTISa .. 1t!i0po wcrnut horitv. on. ca 

Either Party may, by \Vritten notice to the other, change its respective Company 
Representative or the address to which notices arc to be sent. 

Notices shall be delivered or transmitted as set out 
to have been received by the other Party: 

and shall be considered 

(i) on the dale o f  delivery if del ivered by hand or by courier prior to 5:00 p.m. 
(local time or the recipient) on a Business Day and otherwise on the next 
f() Jlowing Business Day� it being agreed that the onus of establishing 
delivery shail ill !I on the Party delivering the notice; 

( ii) in those circumstances \Vhere electronic transmission (other than 
transmission by fncsim!Ie) is expressly permitted under this Agreement, on 
the date or delivery if delivered prior to 5:00 p.m. (local time o r  the 
recipient) on a B usiness Day and otherwise on the next fOllowing Business 
Day, provided that a copy of such notice is also delivercc! by regular post 
within a reasonable time thcreaHer; 

(iii) on the third (3'd) Business Day f(J iiowing the date of transmission by 
f(lcsimile, if transmitted prior to 5 :00 p.m. (local time of the recipient) on a 
Business Day and otherwise on the iounh ( 41") f(Jllowing Business Day, 
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provided that a copy o f  such notice is also delivered by regular post within 
a reasonable time therea!ler; and 

(iv) on the filth (5th) Business Day (()!lowing the date of mailing by registered 
post. 

(c) Notwithstanding Section 1 5 .7(b): 

(i) any notices of an Event of Default and termination of this Agreement shall 
only be given by hand or courier delivery; and 

(ii) i f  regular post service, lircsimilc, or other form of electronic 
communication is interrupted by strike, slowdown, a Force IVIajcurc event 
or other cause, a notice, direction or other instrument sent by the impaired 
means o f  communication will not be deemed to be received until actually 
received, and the Party sending the notice shall utilize any other such 
service which has not been so interrupted to deliver such notice. 

H>.l Informal Dispute Resolution 

ARTICLE 1 6  
MISCELLANEOUS 

If either Party considers that a dispute has arisen under or in connection with this Agreement that 
the Parties cannot resolve, then such Party may deliver a notice to the other Party describing the 
nature and the particulars of such dispute. Within ten ( 1 0) Business Days fClllowing delivery o f  
such notice to the other Party, a senior executive (Senior Vice-President o r  higher) from each 
Party shall meet, either in person or by telephone (the "Senior Conference"), to attempt to 
resolve the dispute. Each senior executive shall be prepared to propose a solution to the dispute. 
11; fc1 llowing the Senior Conference, the dispute is not resolved, the dispute may be settled by 
arbitration pursuant to Section 1 6.2, if agreed to by both Parties. 

1 6.2  Arbitration 

Except as otherwise specifically provided for in this Agreement, any matter in issue between the 
Parties as to their rights under this Agreement may be decided by arbitration provided, however, 
that the Parties have first completed a Senior Conference pursuant to Section 1 6. 1 .  Any dispute 
to be decided by arbitration will be decided by a single arbitrator appo inted by the Parties or, i f  
such Parties fail to  appoint an  arbitrator within fit\een ( 1 5) days fc1 llowing the agreement to  refer 
the d ispute to arbitration, upon the application o f  e ither o f  the Parties, the arbitrator shall be 
appointed by a Judge of the Superior Court oLlustice (Ontario) sitting in the Judicial District of 
Toronto Region. The arbitrator shall not have any cunent or past business or financial 
relationships with any Party (except prior arbitration).  The arbitrator shall provide each o r  the 
Parties an opp01iunity to be heard and shall conduct the arbitration hearing in accordance with 
the provisions of the Arbitratio11 Act, 1991 (Ontario). Unless otherwise agreed by the Parties, the 
arbitrator shall render a decision within ninety (90) days a ller the end or the arbitration hearing 
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and shall notify the Parties in writing o f  such decision and the reasons there llir. The arbitrator 
shall be authorized only to interpret and apply the provisions o f  this Agreement and shall have no 
power to modify or change this Agreement in any manner. The decision of the arbitrator shall be 
conclusive, final and binding upon the Parties. The decision of  the arbitrator may be appealed 
solely on the grounds that the conduct o f  the arbitrator, or the decision itself� violated the 
provisions of the Arbitration Act, 1991 (Ontario) or solely on a question o f law as provided lor in 
the Arbitration A ct, 19.91 (Ontario). The Arbitration Act, 1991 (Ontario) shall govern the 
procedures to apply in the enfOrcement of any av;ard made. I f  it is necessary to enf(H-cc such 
award, a l l  costs o f  enf(Jrcement shall be payable and paid by the Party against whom such award 
is enforced. l.Jnless otherwise provided in the arbitral award to the contrary, each Party shall 
bear (and be so !ely responsible lor) its own costs incuned during the arbitration process, and 
each Party shall bear (and be solely responsible lor) its equal share o f  the costs of the arbitrator. 
Each Party shall be otherwise responsible for its own costs incurred during the arbitration 
process. 

Each Party shall be solely liable f(Jr the payment of al l  wages, taxes, and other costs related to the 
employment by such Party o f  Persons who perform this Agreement, including a l l  federal, 
provincial, and ]ocal income, social insurance, health, payroH and employment taxes and 
statutorily-mandated workers' compensation coverage. None o f  the P ersons employed by either 
Party shall be considered employees of the other Party f(rr any purpose. Nothing in this 
Agreement shall create or be deemed to create a relationship o f  partners, joint venturers, 
fiduciary, principal and agent or any other relationship bct\veen the Parties. 

1 6.4 Agreement 

Except as otherwise set out in this Agreement, this Agreement shall not confer upon any other 
Person, except the Parties and their respective successors and permitted assigns, any rights, 
interests, obligations or remedies under this Agreement. This Agreement and a l l  o f  the 
provisions o f  this Agreement shall be binding upon and shall enure to the benefit o f thc Parties 
and their respective successors and permitted assigns. 

! 6.5 Assignment 

(a) Except as set out below and as provided in Article ! 2, neither this Agreement nor 
any of the rights, interests or o bligations under this Agreement may be assigned 
by either Party, including by operation o f  Laws and Regulations, without the prior 
written consent of the other Party, which consent shall not be unreasonably 
withheld. 

(b) The Supplier may, subject to compliance with Laws and Regulations and 
provided that there is not a Supplier Event of Delimit that has not been remedied, 
assign this Agreement without the consent of the Buyer to an Affiliate acquiring 
the Facility; provided, however, that no such assignment by the Supplier or any o f  
its successors or permitted assigns hereunder sh<I l l  b e  valid or effective unless and 
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until such Affiliate agrees with the Buyer in writing to assume all  o f  the 
Supplier's obligations and be bound by the terms o f  this Agreement, and the 
arrangements and obl igations of lhe Supplier set fixlh in Article 6 have been mel 
in accordance with the terms of Article 6. ! f a  valid assignment of this Agreement 
is made by the Supplier in accordance with this Section 1 6.5,  the Buyer 
acknowledges and agrees that, upon such assignment and assumption and notice 
thereof by the assignor to the Buyer, the assignor shall be relieved of all its duties, 
obligations and liabilities hereunder. 

(c) II. the Supplier assigns this Agreement to a non-resident o f  Canada (the 
"Assignee''), as that term is defined in the lT A, and the Buyer incurs any 
additional Taxes, at any time thereafter, solely as the result o f  such assignment, 
then payments under this Agreement by the Buyer shall be reduced by the amount 
of such additional or withholding Taxes and the Buyer shall remit such additional 
or withholding Taxes to the applicable taxing authorities. The Buyer shall within 
sixty (60) clays af\er remitting such Taxes, notify the Assignee in writing, 
providing reasonable detail of such payment so that the Assignee may claim any 
applicable rebates, refunds or credits fi·om the applicable taxing authorities. I f  
afler the Buyer has paid such amounts, the Buyer receives a refund, rebate or 
credit on account of such Taxes, then the Buyer shall promptly remit such refi.md, 
rebate or credit amount to the Assignee. 

(d) The Ontario Power Authority shall have the right to assign this Agreement and al l  
benefits and obligations hereunder for the balance o f  the Term without the 
consent o f  the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the f(JUrth (4'") row of the table in Section 6.4(b)(i), which such assignee 
shall assume the obligations and liability of the Ontario Power Authority under 
this Agreement and be novated into this Agreement in the place and stead of the 
Ontario Power Authority (except lor the Ontario Power Authority's obligation in 
Section 1 6.5(d)(iii) which will remain in ft1rcc), provided that the assignee agrees 
in writing to assume and be bound by the tenns and conditions o f  this Agreen1ent, 
and further agrees to provide the Secured Lender with a written acknowledgement 
of the Secured Lender's rights in relation to this Agreement in the l(mn set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the assignee 
with all necessary amendments lo ret1ect the form and the manner in  
which the assignee was established; 

(ii) all of the representations set forth in  Section 7.2 shall be deemed to be 
made by the assignee to the Supplier at the time of such assignment and 
assumption; ancr 

( iii) the Ontario Power Authority shall be relieved of all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 

1 05 

Snuth\H'S! {;T,\ C!c11u Energy Supply (CES) C�mtn1tt - i\larch ltl, 20(19 



for remedying any payment deiimlts under Section 1 0.3 (a) belcrre any such 
payment default becomes a Buyer Event of Defimlt, and shall remain 

liable fl1r any obligations and liabilities of the assignee arising ffmn any 
Buyer Event of Del[mlL Any notice required to be given under Sections 
]().3 and l 0.4(a) shall be given to the assignee and to the Ontario Power 
Authority. The time periods in Section 10 .3  shall not begin to run until 
both the assignee and the OntMio Power Authority have been so notified. 

(e) The Ontario Power Authority shall have the right to assign this Agreement and al l  
benefits and obligations hereunder from time to time throughout the Term f(Jr a 
period less than the balance o f  the Term (the Period") without the 
consent of the Supplier to an assignee with a Credit Rating no lower than that set 
forth in the fourth (4'") row o f  the table in Section 6.4(b)(i), which such assignee 
shaH assume the obligations o f  the Ontario Power Authority under this Agreernent 
and be novated into thls Agreement in the place and stead o f  the Ontario Power 
Authority (except !err the Ontario Power Authority's obligation in Section 
1 6.5(e)(iii) which wil l  remain in force), provided that the assignee agrees in 
writing to assume and be bound by the terms and conditions o f  this Agreement, 
and lhrther agrees to provide the Secured Lender with a written acknowledgement 
o f  the Secured Lender's rights in relation to this Agreement in the fcmn set out in 
Exhibit N, whereupon: 

(i) the representation set forth in Section 7.2(a) shall apply to the assignee 
\Vith all necessary amendments to rencct the fOrm and the manner in 
which the assignee was established; 

(i i) all  o f  the representations set fi1rth in Section 7.2 shall be deemed to be 
made by the assignee to the Supplier at the time o f  such assign_ment and 
assumption; 

(i i i) the Ontario Power Authority shall be relieved o f  all obligations and 
liability arising pursuant to this Agreement; notwithstanding the 
foregoing, the Ontario Power Authority shall remain liable to the Supplier 
lor remedying any payment clelcllllts under Section l 0 .3 (a) belilfe any such 
payment cle fimlt becomes a Buyer Event of Def[mlt, and shall remain 
liable to the Supplier for any obl igations and liabilities of the assignee 
arising ii-<H11 any Buyer Event of Del�mlt. Any notice required to be given 
under Sections l 0.3 and I 0.4(a) shall be given to the assignee and to the 
Ontario Power Authority. The time periods in Section I 0.3  shall not begin 
to run until both the assignee and the Ontario Power Authority have been 
so notified; and 

(iv) upon the expiry of the Assignment Period: 
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(A) this Agreement, without requiring the execution o f  any assignment, 
conseot or other documentation o f  any nature, shall automatically 
revert and be assigned back to the Ontario Power Authority; 

(B) the assignee shall remain responsible to the Supplier lor all 
obligations and liabilities incurred or  accrued by the assignee 
during the Assignment Period; and 

(C) the Ontario Power Authority, as Buyer pursuant to the automatic 
assignment back to it, shall be deemed to be in good standing 
under this Agreement, provided that such good standing shall not 
relieve the O ntario Power Authority from any obligation to the 
Supplier pursuant to Section 16 . 5(e)(iii) that arose prior to the 
expiry o f  the Assignment Period. 

16.6 No Change of  Control 

(a) The Supplier shall not permit or a llow a change o f  Control o f thc Supplier, except 
with the prior written consent o f  the Buyer, which consent may not be 
unreasonably withheld. It shall not be unreasonable to withhold such consent i f  
the change o f  Control will have o r  i s  likely to have, a s  determined by the Buyer 
acting reasonably, a Material Adverse E flect on the Supplier's ability to perfbrm 
its obligations under this Agreement, ln which case such consent may be w ithhelcl 
by the Buyer. 

(b) For the ptuvoses of Sections l 6.6(a) and l 6.7(a), a change o f  Control shall 
exclude a change in ownership of any shares or units of ownership that are listed 
on a recognized stock exchange, provided that such shares or units of ownership 
are not those of an entity that directly owns the Facility whose special or sole 
puqJose is the ownership o f  the Facility or the Facility and other generation 
ll1cilities under a CES Contract or other bilateral anangements with the Buyer 
similar in nature to this Agreement. 

(c) For the purposes of Sections 1 6 .6(a) and 1 6.7(a), it shall not be unreasonable l(lr 
the Buyer to withhold consent if the change o f  Control or Ji1ilure to hold the 
minimum specified equity ownership in the Supplier, as applicable, wil l  have or is 
likely to have, as determined by the Buyer acting reasonably, a Material Adverse 
E !kct on the Supplier's abil ity to perlbrm its obligations under this Agreement, in  
which case such consent may be withheld by the Buyer, acting reasonably, 
unreasonably or otherwise. 

16.7 No Assignment or Change of  Control for Specified Period 

Notwithstanding the provisions o f  Sections l 6.5(a), l 6.5(b), ! 6.5(c). and 1 6.6(a) to the contrary, 
and except as provided in Article 12 ,  under no c ircumstances shall: 
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